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171  UNITED  STATES. 


171  IT.  8.  1-30,  4S  U  Ed.  40,  18  Snp.  Ot.  767,  SCHOLUSNBEBOEB  ▼.  FENK- 


If  CongreiB  declaree  prodnet  to  be  article  of  commerce,  Supreme  Court 
win  80  regard  it^ 

Approved  in  Bennett  v.  Vallier,  136  Wis.  204,  128  Am.  St.  Bep.  1061, 
17  L.  B.  A.  (N.  8.)  486,  116  N.  W.  888,  holding  legislature  has  power  to 
regulate  tenement  houses. 

f 

Act  of  August  2,  1886,  declares  oleomargarine  to  be  article  of  commerce. 
Approved  in  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  holding 
Federal  Liability  Act  supersedes  all  State  enactments  regarding  rail- 
road employees;  Austin  v.  State,  101  Tenn.  566,  573,  70  Am.  St.  Bep. 
705,  709,  48  S.  W.  306,  308,  court  may  judicially  notice  that  cigarettes 
are  not  legitimate  subjects  of  conmierce. 

State  may  regulate  introduction  of  any  article  so  as  to  secure  purity, 
but  cannot  ezdade  it. 

Approved- in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District;  233  U.  S.  79,  58  L.  Ed.  859,  34  Sup.  Ct.  564,  holding  State  can- 
not order  removal  of  bridge  over  navigable  stream ;  Simpson  v.  Shepard, 
230  U.  S.  401,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed. 
1542,  33  Sup.  Ct.  729,  upholding  right  of  State  to  regulate  intrastate 
railroad  rates;  Savage  v.  Jones,  225  U.  S.  520,  525,  56  L.  Ed.  1189,  1191, 
32  Sup.  Ct.  715,  holding  State  may  provide  for  inspection  of  concen- 
trated feeding  stuffs ;  New  York  v.  Hesterberg,  211  U.  S.  43,  53  L.  Ed. 
80,  29  Sup.  Ct.  10,  holding  State  may  prohibit  possession  of  game  out 
of  season;  Crossman  v.  Lurman,  192  U.  S.  196,  48  L.  Ed.  404,  24  Sup. 
Ct.  236  (affirming  171  N.  Y.  332,  334,  63  N.  E.  1098,  1099),  upholding 
Laws  1893,  c.  661,  relating  to  adulterations  in  food  and  providing  that 
any  article  shall  be  deemed  adulterated  if  it  be  colored,  coated  or 
polished  or  powdered,  whereby  damage  is  concealed,  or  it  is  made  to 
appear  better  than  it  really  is  or  of  greater  value;  Smith  v.  St.  Louis 
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.  •  •  •  • 
.  eke.  R:  ft.'  Co.,  181  U.  S.  265,  45  L.  Ed.  860,  21  Sup.  Ct.  605,  upholding 
'.\  \Xe^.  Rev.  Stats.  1895,  art.  5043c,  relating  to  quarantining  of  diseased 
•  •*•  'animals ;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  702,  up- 
holding State  statute  providing  for  inspection  of  illuminating  oils; 
Eaton  V.  People,  46  Colo.  363, 104  Pac.  408,  and  Smith  v.  Farr,  46  Colo. 
379,  104  Pac.  406,  both  holding  State  cannot  impose  tax  on  itinerant 
venders;  State  v.  United  States  Express  Co.,  164  Iowa,  135,  145  N.  W. 
459,  both  holding  Webb-Kenyon  Act  prohibits  importation  of  intoxi- 
cating liquors  in  prohibition  territory;  People  v.  Price,  257  111.  595,  Ann. 
Cas.  1914A,  1154, 101  N.  E.  199,  holding  State  may  prohibit  sale  of  goods 
containing  boric  acid ;  Newport  v.  Wagner,  168  Ky.  646,  182  S.  W.  836, 
holding  State  may  impose  tax  on  one  dealing  in  soft  drinks;  State  v.^ 
Jenkins,  124  Md.  382,  383,  92  Atl.  775,  holding  indictment  alleging  that' 
railroad  failed  to  provide  separate  seats  for  colored  persons  need  not 
negative  exception  that  they  were  interstate  passengers;  D.  E.  Foote 
&  Co.  V.  Stanley,  117  Md.  342,  82  Atl.  383,  holding  State  statute  may 
provide  for  inspection  of  oysters;  State  v.  Hammond  Packing  Co.,  106 
Minn.  371,  117  N.  W.  608,  holding  State  may  prohibit  manufacture  of 
article  intended  to  imitate  yellow  butter;  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  102,  79  Am.  St.  Rep.  627,  58  N.  E.  37,  holding  void  statute  forbid- 
ding having  in  possession  certgin  kinds  of  fish  during  certain  seasons, 
in  so  far  as  it  affects  possession  and  sale  of  imported  fish;  Chicago  etc. 
Ry.  Co.  V.  Beatty,  34  Okl.  332,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738, 
holding  State  may  impose  penalty  on  railroad  for  failure  to  furnish 
cars;  Edmanson  v.  State,  64  Tex.  Cr.  425,  142  S.  W.  893,  holding  State 
may  prohibit  taking  of  orders  for  intoxicating  liquors ;  Motlow  v.  State, 
125  Tenn.  582,  145  S.  W.  186,  holding  State  may  prohibit  manufacture 
of  intoxicating  liquors ;  State  v.  Peet,  80  Vt.  456,  130  Am.  St.  Rep'  998, 
14  if.  R.  A.  (N.  S.)  677,  68  Atl.  663,  holding  State  cannot  prohibit  kill- 
ing of  calves  less  than  four  weeks  old;  McDermott  v.  State,  143  Wis.  30, 
21  Ann.  Cas.  1315, 126  N.  W.  890,  holding  State  may  punish  misbraiiding 
of  cans  of  maple  syrup;  In  re  Brundage,  96  Fed.  967,  Minnesota  anti- 
oleomargarine  law  (1889)  is  void  as  to  original  packages;  Fox  v.  State, 
89  Md.  387,  73  Ajol  St.  R6p.  198,  43  Atl.  777,  evidence  is  admissible  to 
show  that  oleomargarine  was  an  importation  and  sold  in  original  pack- 
age ;  Austin  v.  State,  101  Tenn.  569,  70  Ajol  St.  Rep.  706,  48  S.  W.  307, 
upholding  act  prohibiting  importation  of  cigarettes;  Rasch  v.  State,  89 
Md.  757,  43  Atl.  932,  arguendo. 

Distinguished  in  Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S.  246,  46 
L.  Ed.  176,  22  Sup.  Ct.  123,  upholding  Ohio  laws  forbidding  manufacture 
and  sale  of  oleomargarine  which  contains  any  coloring  matter;  Minne- 
sota V.  Brundage,  180  U.  S.  503,  505,  45  L.  Ed.  641,  642,  21  Sup.  Ct.  457, 
denying  habeas  corpus  where  one  imprisoned  for  violation  of  Minnesota 
Dairy  Act  has  not  availed  himself  of  State  remedies  for  review ;  dissent- 
ing opinion  in  McDermott  v.  State,  143  Wis.  38,  46,  21  Ann.  Gas.  1315, 
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126  N.  W.  893,  896,  majority  holding  State  may  punish  misbranding  of 
cans  of  maple  syrup. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  251,  252. 

Importation  of  pure  articles  cannot  be  prohibited  to  keep  out  impure 
ones. 

Approved  in  People  v.  Booth  Fisheries  Co.,  253  111.  432,  97  N.  E.  840, 
holding  State  cannot  prohibit  importation  of  fish ;  Jewett  Bros.  &  Jewett 
V.  Smail,  20  S.  D.  240, 105  N.  W.  740,  holding  State  cannot  require  name 
of  manufacturer  to  be  stenciled  on  packages ;  Austin  v.  State,  101  Tenn. 
569,  70  Am.  St.  Rep.  707,  48  S.  W.  307,  cigarettes  being  wholly  deleteri- 
ous, importation  may  be  prohibited. 

State  cannot  prohibit  importation  'because  article  may  be  adulterated. 

Approved  in  McDonald  v.  Southern  Express  Co.,  134  Fed.  287,  hold- 
ing void  act  of  South  Carolina,  February  16,  1904,  prohibiting  transpor- 
tation of  shad  fish  to  point  outside  State ;  State  v.  Hanson,  118  Minn.  93, 
Ann.  Cas.  1913E,  405,  40  L.  R.  A.  (N.  S.)  865,  136  N.  W.  415,  holding 
State  cannot  prohibit  manufacture  of  oleomargarine  of  yellow  tint; 
People  V.  Guifon,  210  N.  Y.  6,  L.  R.  A.  1915A,  757,  103  N.  E.  775,  hold- 
ing State  has  no  power  to  prohibit  manufacture  of  oleomargarine. 

Distinguished  in  dissenting  opinion  in  People  v.  Buffalo  Fish  Co.,  164 
jN.  Y.  110,  113, 114,  79  Am.  St.  Rep.  688,  634,  58  N.  E.  40,  41,  42,  major- 
ity holding  void  Liaws  of  1892,  making  it  unlawful  to  have  in  possession 
certain  kinds  of  fish  at  certain  times,  as  applied  to  possession  and  sale 
of  imported  fish. 

State  may  prohibit  sales  within  its  borders  so  long  as  interstate  com- 
merce is  not  interfered  with. 

Approved  in  Price  v.  Illinois,  238  U.  S.  454,  59  L.  Ed.  1406,  35  Sup. 
Ct.  892,  holding  State  may  prohibit  sales  of  food  preservatives  contain- 
ing boric  acid;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company,  though  en- 
gaged in  interstate  commerce,  may  be  compelled  by  city  to  pay  reason- 
able license  fee  for  enforcement  of  local  government  supervision  of 
poles  and  wires;  R.  M.  Rose  Co.  v.  State,  133  Ga.  356,  36  L.  R.  A.  (N.  8.) 
443,  65  S.  E.  771,  holding  soliciting  orders  for  intoxicating  liquors  con- 
stitutes no  crime;  Rasch  v.  State,  89  Md.  758,  759,  43  Atl.  933,  arguendo. 

State  cannot  prohibit  sales  of  oleomargarine  in  original  packages,  either 
to  wholesaler  or  consumer. 

Approved  in  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Cas.  1915A, 
39,  47  L.  R.  A.  (N.  8.)  984,  57 .L.  Ed.  767,  33  Sup.  Ct.  431,  holding  State 
law  providing  for  labeling  of  goods  cannot  defeat  Federal  statute  re- 
garding misbranding;  Ex  parte  Eaglesfield,  180  Fed.  562,  holding  cargo 
of  potatoes  t^aken  from  port  in  Michigan  to  port  in  Milwaukee  and  ex- 
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posed  for  sale  on  vessel  was  transaction  in  interstate  commerce;  Logman 
&  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  583,  holding  State  may  prohibit 
telegraph  company  dealing  in  futures;  Hadley  Dean  Plate  Glass  Co.  v. 
Highland  Glass  Co.,  143  Fed.  244,  74  C.  C.  A.  462,  holding  anti-trust 
statute,  Rev.  Stats.  Mo.  1899,  §§8965,  8970,  inapplicable  to  contract 
where  goods  made  outside  of  State  by  vendor,  delivered  to  vendee  in 
Missouri;  United  States  v.  Green,  137  Fed.  188,  under  Act  Cong.  May 
9,  1902,  c.  784,  consignee  of  oleomargarine  cannot  remove  stamp  imposed 
by  Act  Cong.  March  3,  1891,  §  4 ;  Southern  Ry.  Co.  v.  Greensboro  Ice 
etc.  Co.,  134  Fed.  91,  State  corporation  conunission  without  jurisdiction 
over  coal  shipped  in  carload  lot  till  delivered  to  consignee;  Ineichen  v. 
City  of  Anniston,  10  Ala.  App.  609,  65  South.  711,  h.olding  State  cannot 
impose  license  fee  on  agent  selling  pianos;  Stubbs  v.  People,  40  Colo. 
427, 122  Am.  St.  Rep.  1068,  IS  Ann.  Cas.  1025,  11  L.  B.  A.  (N.  S.)  1071, 
90  Pac.  1118,  holding  State  cannot  prohibit  importation  of  'dock-tailed 
horses;  Racine  Iron  Co.  v.  McCommons,  111  Ga.  546,  36  S.  £.  870,  hold- 
ing State  may,  to  raise  revenue,  impose  license  tax  on  traveling  agents 
for  principals  residing  in  other  States  and  who  make  executory  con- 
tracts for  sale  of  goods,  and  who  receive  goods  in  bulk,  break  original 
package  and  distribute  goods  to  customers;  State  v.  Butterfield  Live 
Stock  Co.,  17  Idaho,  447, 134  Am.  St.  Bep.  263,  26  L.  B.  A.  (N.  S.)  1224, 
106  Pac.  457,  holding  State  cannot  impose  fee  for  grazing  of  cattle 
brought  from  other  States;  United  States  v.  Cohn,  2  Ind.  Ter.  485,  52 
S.  W.  41,  holding  Congress  may  prohibit  sale  of  malt  in  Indian  terri- 
tory; McAllister  v.  State,  94  Md.  302,  303,  50  Atl.  1047,  1048,  holding 
void  Code  Pub.  Gen.  Laws,  p.  489,  as  amended  by  Supp.  Code  1890- 
1900,  p.  33,  prohibiting  sale  of  oleomargarine  made  in  imitation  of  butter, 
in  so  far  as  it  prohibits  having  in  possession  and  sale  in  State  of  oleo- 
margarine in  original  package  made  in  another  State;  In  re  Wilson,  10 
N.  M.  36,  60  Pac.  75,  holding  void  Sess.  Laws  1899,  p.  101,  imposing 
license  fee  as  condition  upon  which  coal-oil  may  be  sold  in  Territory, 
as  applied  to  sales  in  original  packages;  Wrought  Iron  Range  Co.  v. 
Campen,  135  N.  C.  519,  531,  47  S.  E.  663,  666,  tax  imposed  under  Rev- 
enue Act  1903,  §  36,  void  as  to  stoves  shipped  into  State  in  original 
packages;  Saulsbury  v.  State,  43  Tex.  Cr.  95,  96  Am.  St.  Bep.  837,  63 
S.  W.  570,  upholding  statute  requiring  peddlers  to  take  out  license  as 
applied  to  peddler  of  buggies  previously  sent  him  by  manufacturer  in 
another  State  and  which  he  took  out  of  original  package  and  put  together 
and  sold;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566,  133  S.  W.  1013, 
holding  act  prohibiting  sale  of  liquor  within  four  miles  of  schoolhouse 
did  not  apply  to  interstate  shipments ;  State  v.  Bruce,  55  W.  Va.  388,  47 
S.  E.  147,  holding  void  Code  W,  Va.  1899,  p.  1115,  prohibiting  sale  of 
oleomargarine  unless  it  be  colored  pink;  Greek-American  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  475, 109  Am.  St.  Bep.  961,  102  N.  W.  890, 
under  agreement  to  purchase  bale  of  sponges  subject  to  inspection,  open- 
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ing  and  inspecting  does  not  affect  character  of  original  package;  Fox  v. 
State,  89  Md.  385,  386,  78  Am.  St.  Rep.  196,  197,  43  Atl.  777,  oleomar- 
garine law  is  invalid  in  so  far  as  it  prohibits  importation  and  sale  in 
original  packages;  Commonwealth  v.  Paul,  189  Pa.  St.  559,  42  Atl.  1117, 
on  remand  from  Supreme  Court;  dissenting  opinion  in  Austin  v.  Tennes- 
see, 179  U.  S.  369,  381,  45  L.  Ed.  286,  241,  21  Sup.  Ct.  142,  146,  majority 
upholding  conviction  of  violation  of  Tennessee  act  of  1897,  prohibiting 
bringing  into  State  or  sale  of  cigarettes,  where  cigarette  packages  im- 
ported loosely  in  basket. 

Distinguished  in  Cook  v.  Marshall  County,  196  U.  S.  269,  49  L.  Ed. 
474,  25  Sup.  Ct.  233,  pasteboard  box  containing  ten  cigarettes  not  an 
original  package,  protected  under  commerce  clause  of  Federal  Constitu- 
tion; Austin  V.  Tennessee,  179  U.  S.  353,  46  L.  Ed. ^80,  21  Sup.  Ct.  136, 
upholding  conviction  of  violation  of  Tennessee  act  of  1897,  prohibiting 
importation  or  sale  of  cigarettes  where  cigarettes  imported  in  ordinary 
packs  which  were  thrown  loosely  in  basket;  Patapsco  Guano  Co.  v. 
North  Carolina,  171  U.  S.  368,  48  L.  Ed.  196,  18  Sup.  Ct.  867,  upholding 
act  providing  for  inspection  of  fertilizers;  Wright  v.  State,  88  Md.  439, 
441,  443,  444, 446, 446, 41  Atl.  796, 797, 798, 799,  sustaining  Maryland  Oleo- 
margarine Act,  oleomargarine  being  made  and  sold  within  State;  Rasch 
V.  State,  89  Md.  760,  761,  43  Atl.  934,  upholding  prohibition  of  sale  of 
oleomargarine;  Arbuckle  v.  Blackburn,  113  Fed.  625,  626,  65  L.  R.  A. 
864,  51  C.  C.  A.  122,  upholding  Ohio  pure  food  law  of  1884,  as  applied 
to  articles  brought  from  other  States  and  sold  in  original  package; 
In  re  Scheitlin,  99  Fed.  275,  276,  upholding  Mo.  Sess.  Acts  1895,  p.  26, 
§  2,  prohibiting  manufacture  or  sale  of  substance  in  imitation  of  butter; 
Cook  V.  Marshall  Co.,  119  Iowa,  396,  93  N.  W.  376,  holding  where  many 
boxes  of  cigarettes  each  containing  ten  cigarettes  are  given  absolutely 
loose  to  express  company  by  manufacturer  to  transport  to  another  State, 
each  box  is  not  an  original  package;  Iowa  v.  Schlenker,  112  Iowa,  650, 
84  N.  W.  700,  upholding  Code,  §  4989,  declaring  fine  for  one  who  sells 
adulterated  milk. 

Oleomargarine  and  the  right  of  the  States  to  regulate  the  manufac- 
ture and  sale.    Note,  85  Am.  St.  Rep.  402,  408. 

Constitutionality  of  State  statutes  regulating  manufacture  or  sale 
of  oleomargarine.    Note,  2  Ann.  Gas.  452. 

Right  to  sell  imported  goods  does  not  depend  on  suitability  of  original 
package  for  retail  trade. 

Approved  in  Austin  v.  State,  101  Tenn.  580,  70  Am.  St.  Rep.  718,  48 
S.  W.  310,  where  packs  of  cigarettes  are  packed  in  baskets,  baskets,  not 
packs,  are  "original  packages";  dissenting  opinion  in  Austin  v.  Tennes- 
see, 179  U.  S.  367,  45  L.  Ed.  286.  21  Sup.  Ct.  141,  majority  upholding 
Tennessee  act  of  1897,  prohibiting  sale  and  importation  of  cigarettes  as 
applied  to  importation  of  cig^ettes  in  ordinary  packs  thrown  loosely  in 
basket. 
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What  constitutes  ^^ original  package"  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Cas.  1116. 

What  constitutes  original  or  unbroken  package.    Note,  39  L.  B.  A. 
(N.  8.)  1052. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  664. 

Miscellaneous.  Cited  in  Austin  v.  Tennessee,  179  U.  S.  356,  45  L.  Ed. 
231,  21  Sup.  Ct.  137,  incidentally;  Ex  parte  Collins,  154  Fed.  987,  hold- 
ing Federal  court  is  not  required  to  issue  writ  of  habeas  corpus  instanter ; 
Tenement  House  Dept.  v.  Moeschen,  179  N.  Y.  330, 103  Am.  St.  Bep.  910, 
70  L.  B.  A.  704.  72  N.  E.  232,  upholding  Laws  1902,  c.  352,  §  47,  p.  937, 
requiring  removal  of  school  sinks  in  tenement  houses. 

171  XT.  S.  30-34,  43  L.  Ed.  60,  18  Sup.  Ct.  768,  COLLINS  ▼.  NEW  BAMP- 
Rm  I  JtE. 

State  law  requiring  adulteration  of  Imported  articles  interferes  with 
interstate  commerce;  e.  g.,  coloring  oleomargarine. 

Approved  in  State  v.  Collins,  70  N.  H.  218,  45  Atl.  1080,  following 
rule;  Minnesota  v.  Brundage,  180  U.  S.  503,  505,  45  L.  Ed.  641,  642,  21 
Sup.  Ct.  457,  denjring  habeas  corpus  where  person  convicted  in  State 
court  01  violating  Minnesota  Dairy  Act  has  not  exhausted  all  State  reme- 
dies; In  re  Brundage,  96  Fed.  967,  968,  Minnesota  Anti-oleomargarine 
Act  (1889)  is  void  wherein  prohibiting  sale  in  original  packages;  Stubbs 
V.  People,  40  Colo.  427,  122  Am.  St.  Bep.  1068,  13  Ann.  Cas.  1025,  11 
L.  B.  A.  (N.  S.)  1071,  90  Pac.  1118,  holding  State  cannot  prohibit  impor- 
tation of  dock-tailed  horses;  In  re  Opinion  of  the  Justices,  211  Mass. 
608,  Ann.  Cas.  1913B,  815,  98  N.  E.  336,  holding  State  cannot  require 
that  goods  made  by  convicts  be  so  marked;  State  v.  Hanson,  118  Minn. 
93,  Ann.  Cas.  1913E,  406,  40  L.  B.  A.  (N.  8.)  865,  136  N.  W.  415,  hold- 
ing State  cannot  prohibit  manufacture  of  oleomargarine  of  yellow  shade ; 
State  V.  Bruce,  55  W.  Va.  387,  388,  47  S.  E.  147,  148,  holding  void  Code 
W.  Va.  1899,  p.  1115,  prohibiting  sale  of  oleomargarine  unless  it  be 
colored  pink ;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  369,  47  L.  Ed. 
506,  23  Sup.  Ct.  332,  majority  upholding  Act  of  March  2,  1895,  c.  191, 
prohibiting  traffic  in  lottery  tickets. 

Distinguished  in  State  v.  Armour  Packing  Co.,  124  Iowa,  328,  100 
N.  W.  60,  upholding  Code,  §§  2516,  2517,  2518,  prohibiting  sale  of  sub- 
stitute for  butter  having  yellow  color;  Austin  v.  State,  101  Tenn.  569, 
570,  70  Am.  St.  Bep.  706,  707,  48  S.  W.  307,  cigarettes  not  being  legiti- 
mate articles  of  commerce,  importation  may  be  prohibited. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Bep.  252,  258. 

Oleomargarine  and  the  right  of  the  States  to  regulate  the  manufac- 
ture and  sale.    Note,  85  Am.  St.  Bep.  403. 
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ConstittitioBality  of  State  statutes  regulating  manafacture  or  sale 
of  oleomargarine.    Note,  2  Ann.  Cas.  462. 

Police  regulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  B.  A.  (N.  8.)  881. 

Direct  and  necessary  result  of  statute  must  be  considered  In  passing  on 
its  validity. 

Approved  in  United  States  v.  Musgrave,  160  Fed.  704,  holding  hus- 
band may  be  punished  for  sending  obscene  letter  to  wife ;  Ex  parte  Col- 
lins, 154  Fed.  987,  holding  Federal  court  is  not  required  to  issue  writ  of 
habeas  corpus  instanter;  Myers  v.  United  States,  140  Fed.  650,  Qaebec 
statute  reducing  tax  when  wood  manufactured  into  pulp  in  Canada 
is  exj>ort  duty  on  pulpwood  sent  to  United  States  within  Tariff  Act 
of  1897,  c.  11,  8  1,  sched.  m.,  par.  393 ;  United  States  v.  Hogg,  112 
Fed.  912,  50  C.  C.  A.  608  (affirming  111  Fed.  294),  holding  Ky.  Stats., 
§  1664,  par.  3,  providing  that  officer  may,  at  any  time  after  return  day 
while  original  execution  is  in  his  hands,  sell  any  property  taken  in  virtue 
thereof,  pitovided  levy  made  before  return  day,  does  not  change  common- 
law  rule  of  act  of  1828  that  levy  may  be  made  on  return  day,  nor  does 
it  prohibit  sale  under  levy  so  made;  In  re  Higgins,  97  Fed.  776,  holding 
Act  of  1898,  §  67c,  providing  that  adjudication  in  bankruptcy  shall  dis- 
solve lien  created  by  suit,  including  attachment  on  mesne  process,  which 
was  begun  against  bankrupt  within  four  months  prior  to  filing  of  peti- 
tion, does  not  refer  to  beginning  of  suit  itself  but  to  beginning  of  that 
part  of  proceedings  whose  special  object  is  to  secure  lien  on  pro]yrty 
of  debtor;  Atchison  Co.  v.  Challiss,  65  Kan.  181,  69  Pac.  174,  holding, 
under  Laws  1901,  c.  392,  §  1,  relating  to  service  of  summons  in  tax  pro- 
ceedings, service  by  leaving  copy  of  summons  at  defendant's  usual  place 
of  residence  is  personal  service;  Ramsey  v.  Field,  115  Mo.  App.  626,  92 
S.  W.  351,  under  Kansas  City  Charter,  art.  IX,  p.  137,  ordinance  for 
constructing  walk  not  less  than  five  feet  wide,  outer  edge  directed  by 
city  engineer,  void;  State  v.  Jackman,  69  N.  H.  330,  42  L.  E.  A.  440,  41 
Atl.  348,  ordinance  requiring  owners  or  occupants  to  remove  snow  from 
sidewalks  is  invalid ;  State  v.  Johnson,  170  N.  C.  692,  86  S.  E.  792,  hold- 
ing local  laws  must  be  read  in  harmony  with  general  laws. 

171  U.  8.  35-38,  43  L.  Ed.  62,  18  Sup.  Ot.  729,  POUNDS  ▼.  X7NITED  STATES. 

Indictment  charging  time  and  place  of  concealment  and  removal  of 
spirits,  in  language  of  section  3296,  Bevised  Statutes,  is  sufficient. 

Approved  in  Rosenfeld  v.  United  States,  202  Fed.  472,  120  C.  C.  A. 
599,  applying  principle;  Ackley  v.  United  States,  200  Fed.  221,  118 
C.  C.  A.  403,  holding  indictment  may  join  two  offenses  by  conjunctive 
"and";  United  States  v.  Thompson,  189  Fed.  839,  841,  holding  indict- 
ment sufficient  where  it  charges  removal  of  goods  to  place  ''other  than 
place  of  deposit  provided  by  law";  Grey  v.  United  States,  172  Fed.  103, 
96  C.  G.  A.  415,  holding  indictment  for  using  mails  to  defraud  need  not 
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allege  that  letter  was  false ;  Williams  v.  United  States,  158  Fed.  33,  88 
C.  C.  A.  296,  holding  ''cask"  means  a  vessel  containing  not  less  than 
five  gallons;  Miller  v.  United  States,  136  Fed.  581,  69  C.  C.  A.  355, 
indictment  under  Comp.  Stats.  1901,  p.  3279,  good  if  charges  knowino:ly 
and  willfully  procuring  presentation  to  pension  commissioner  of  false 
certificate;  In  re  Bellah,  116  Fed.  72,  75,  holding  averment  in  petition 
in  involuntary  bankruptcy  that  defendant  at  certain  time  received  speci- 
fied sum  of  money  from  specified  source  which  sum  **he  has  ever  since 
secreted  and  concealed  with  intent  to  hinder,  delay  or  defraud  creditors ' ' 
is  not  defective  for  want  of  particularity. 

Stated  verdict  agreed  upon  by  counsel  and  returned  before  Jury  sepa- 
rated is  properly  receivable. 

Approved  in  People  v.  Duffek,  163  Mich.  207;  81  L.  B.  A.  (N.  S.)  1005, 
128  N.  W.  249,  holding  sealed  verdict  may  be  returned  to  jury  for  cor- 
rection. 

171  V,  S.  38-47,  43  L.  Ed.  63,  18  Sup.  Ct.  742,  HABBISON  ▼.  MOBTON. 

Supreme  Court    will  not  review  State  court  decision  unleas  Federal 
question  was  decided  adversely  to  claimantw 

Approved  in  Cueli  v.  Rodriguez,  198  U.  S.  582,  49  L.  Ed.  1172.  25 
Sup.  Ct.  804,  and  Thomas  v.  Blair,  196  U.  S.  638,  49  L.  Ed.  680,  25  Sup. 
Ct.  797,  both  following  rule;  Connecticut  College  for  Women  v.  Alex- 
ander, 85  Conn.  606,  84  Atl.  366,  holding  evidence  showed  there  was  not 
sufficient  efi^ort  made  to  locate  owner  of  land  as  would  warrant  appoint- 
ment of  committee  to  assess  damages. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  57. 

Supreme  Court  will  not  review  State  decision  where  Federal  question 
was  not  necessarily  involved. 

Approved  in  Camahan  v.  Connolly,  187  U.  S.  636,  47  L.  Ed.  343,  23 
Sup.  Ct.  843,  Balk  v.  Harris,  132  N.  C.  14,  43  S.  E.  478,  and  McQuade  v. 
Trenton,  172  U.  S.  640,  48  L.  Ed.  582,  19  Sup.  Ct.  294,  all  following  rule. 

Miscellaneous.  Cited  in  Rose  v.  Kansas,  203  U.  S.  580,  51  L.  Ed.  326, 
27  Sup.  Ct.  779,  dismissing  for  want  of  jurisdiction. 

171  U.  S.  48-65.  43  I..  Ed.  67,  18  Sup.  Ct.  732,  DETROIT  CITIZENS*  ST. 
EY.  CO.  V.  DETBOIT  BY.  CO. 

Detroit  had  no  power  to  grant  exclusive  privileges  to  occupy  streets  for 
railway  purposes. 

Approved  in  Water,  Light  etc.  Co.  v.  Hutchinson,  207  U.  S.  393,  52 
L.  Ed.  262,  28  Sup.  Ct.  135,  holding  franchise  given  to  lighting  company 
will  not  be  construed  to  be  perpetual;  Omaha  Elec.  Light  etc.  Co.  v. 
Omaha,  179  Fed.  459,  102  C.  C.  A.  601,  holding  grant  of  franchise  to 
lighting  company  will  be  presumed  to  be  for  life  of  corporation;  Nelson 
V.  Murfreesboro,  179  Fed.  911,  912,  holding  municipality  could  not  grant 
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exelnsive  franchise  to  gas  company ;  Water,  Light  &  Qas  Co.  v.  Hutchin- 
son,  144  Fed.  261,  263,  city  of  Hutchinson  without  power  to  grant  plain- 
tiff exclusive  franchise  to  use  streets,  there  being  no  legislative  enact- 
ment; Logansport  Ry.  Co.  v.  City  of  Logansport,  114  Fed.  692,  holding 
neither  Indiana  act  of  September  7, 1881,  nor  act  of  March  3, 1891,  con- 
ferred on  city  council  power  to  grant  to  street  railroad  either  an  exclu- 
sive or  a  perpetual  use  of  its  streets  for  railway  purposes ;  State  ex  rel. 
County  Atty.  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  271,  286,  287,  291, 
293,  294,  299,  140  N.  W.  442,  448,  449,  450,  451,  452,  454,  holding  grant 
of  franchise  to  railroad  was  for  period  of  thirty  years;  State  ex  rel. 
Smith  V.  Duluth  St.  Ry.  Co.,  128  Minn.  317,  150  N.  W.  918,  holding  city 
may  waive  failure  of  railroad  to  construct  line  on  time;  Noe  v.  Mayor 
etc.  of  Morristown,  128  Tenn.  354,  Ann.  Oas.  19150,  241,  161  S.  W.  486, 
holding  city  could  not  grant  exclusive  right  to  conduct  slaughter-house; 
Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  617, 
Ann.  Oaa.  1915A,  911,  L.  R.  A.  1915F,  744, 142  N.  W.  498,  holding  legis- 
lature could  provide  that  railroad  sell  six  tickets  for  twenty-five  cents; 
dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230 
C.  S.  80,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  holding  municipality 
could  not  revoke  right  of  phone  company  to  use  streets. 

Power  of  municipality  in  absence  of  express  authority  to  grant 
street  franchises.    Note,  22  L.  R.  A.  (N.  S.)  936,  987. 

Expression  'Necessarily  implied"  means  "inevitably  implied.'* 
Approved  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  598,  46  L.  Ed. 
688,  21  Sup.  Ct.  497,  holding,  under  Illinois  act  of  1872,  authorizing 
cities  to  contract  for  water  supply  for  period  not  exceeding  thirty 
years  at  such  rates  as  might  be  fixed  by  ordinance,  city  could  by 
ordinance  charge  rates. 

Distinguished  in  Boerth  v.  Detroit  City  Gas  Co.,  152  Mich.  660, 
18  L.  R.  A.  (N.  S.)  1197,  116  N.  W.  631,  holding  city  of  Detroit  had 
power  to  r^ulate  gas  rates. 

Municipality's  powers  must  be  construed  with  reference  to  public  good. 
Approved  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Oas.  19140, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  holding  city  cannot  require  gas 
company  to  obtain  franchise  for  making  extensions  in  mains;  Louisville 
V.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  663,  66  L.  Ed.  940,  32  Sup. 
Ct.  572,  holding  franchise  given  to  telephone  company  to  use  streets 
was  not  revocable  at  will;  Los  Angeles  v.  Los  Angeles  City  Water 
Co.,  177  U.  S.  571,  44  L.  Ed.  892,  20  Sup.  Ct.  741,  holding  reservation 
by  city  in  lease  of  its  waterworks  of  right  to  regulate  rates,  provided 
they  be  not  reduced  below  then  existing  rates,  is  right  of  city  as  munici- 
pality to  regulate  rates  and  not  mere  granting  back  of  lessees  of  right 
of  city  in  its  proprietary  capacity  only;  Cumberland  Tel.  &  Tel.  Co.  v. 
Memphis,  200  Fed.  660,  119  C.  C.  A.  73,  holding  municipality  had  no 
authority  to  regulate  telephone  rates;  Muskegon  Traction  etc.  Co.  v. 
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Muskegon,  167  Mich.  340,  132  N.  W.  1064,  holding  municipality  has 
authority  to  establish  lighting  plant;  City  of  Joseph  v.  Joseph  Water- 
works Co.,  57  Or.  590,  111  Pac.  865,  holding  city  may  contract  for 
future  supply  of  water  although  consideration  for  same  might  exceed 
limitation  of  indebtedness. 

Easements  given  in  perpetuity  to  monopolies  must  "be  ezj^dtly  con- 
ferred or  inferred  as  indispensable. 

Approved  in  Mitchell  v.  Tulsa  Water  etc.  Co.,  21  Okl.  257,  258,  95 
Pac.  966,  967,  holding  contract  of  city  with  waterworks  was  not  ex- 
clusive. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  8  Ann.  Oas.  98. 

171  tJ.  S.  55-92,  43  L  Ed.  72,  18  Sup.  CN;.  896,  DEL  MONTE  MIN.  ETC.  00. 
▼.  LAST  OHAKCE  ION.  ETC.  CO. 

In  abisence  of  statute  or  contract,  owner  of  surface  owns  mining  rights 
perpendicularly  nndemeath. 

Approved  in  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  182 
U.  S.  509,  45  L.  Ed.  1206,  21  Sup.  Ct.  890,  holding  blind  veins  under- 
neath prior  lode  claims  belong  to  surface  location,  under  Rev.  Stats., 
§  2322,  and  their  discovery  by  running  tunnel,  under  section  2323, 
does  not  give  owner  of  tunnel  any  right  to  them;  Ohio  Oil  Co.  v. 
Indiana  (No.  1),  177  U.  S.  202,  44  L.  Ed.  736,  20  Sup.  Ct.  581,  uphold- 
ing Indiana  act  of  March  4,  1893,  prohibiting  anyone  to  allow  escape 
of  gas  or  oil  without  confining  it  for  more  than  two  days ;  Crown  Point 
Min.  Co.  V.  Buck,  97  Fed,  465,  38  C.  C.  A.  278,  holding  mineral  dis- 
covery made  on  public  land  and  claim  located  thereon  vest  in  locators 
all  free  public  land  within  its  limits  and  every  vein  whose  apex  is 
found  within  such  land  within  surface  lines  extended  downward  ver- 
tically, whether  surface  secured  is  all  or  only  part  of  tract  within 
boundary  lines  of  claim;  Manufacturers'  Gas  etc.  Co.  v.  Indiana  Nat- 
ural Gas  etc.  Co.,  155  Ind.  474,  50  L.  B.  A.  768,  57  N.  E.  917,  upholding 
Acts  1891,  p.  89,  prohibiting  use  of  artificial  means  to  increase  natural 
flow  of  gas  from  a  well. 

Distinjruished  in  State  v.  District  Court,  25  Mont.  514,  516,  517,  65 
Pac.  1023,  1024,  holding  where  relator  owned  certain  patented  claims 
and  subsequently  defendant  located  on  discovery  near  corners  of  rela- 
tor's claims,  claiming  that  vein  there  discovered  passed  on  its  strike 
through  relator's  claims,  and  defendant's  claim  inchided  within  its  lines 
most  of  space  in  some  of  relator's  claims,  ores  in  such  space  were  prima 
facie  relator's. 

Prior  to  passage  of  general  mining  law,  district  rules  and  customs 
governed. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Cas. 
1913E,  710,  67  L.  Ed.  880,  33  Sup.  Ct.  449,  holding  title  to  bed  of 
Klamath  River  was  in  United  States;  Work  Min.  &  Mill  Co.  v.  Doctor 
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Jack  Pot  Min.  Co.,  194  Fed,  628,  114  C.  C.  A.  392,  holding  Land  De- 
partment should  follow  local  laws  in  issuing  patent;  McFarland  v. 
Alaska  Perseverance  Min.  Co.,  3  Alaska,  323,  holding  riparian  rights 
in  Alaska  were  governed  by  common  law;  Daggett  v.  Treka  Mining 
etc.  Co.,  149  Cal.  373,  86  Pac.  974,  holding  posting  of  notices  does  not 
necessarily  constitute  location. 

No  location  creates  rights  superior  to  previous  location. 

Approved  in  McCuUoch  v.  Murphy,  125  Fed.  154,  following  role; 
Swanson  v.  Sears,  224  U.  S.  181,  182,  56  L.  £d.  724,  32  Sup.  Ct.  455, 
holding  no  location  can  be  made  on  valid  subsisting  claim;  Stenfjeld 
V.  Espe,  171  Fed.  827,  96  C.  C.  A.  497,  refusing  to  allow  location  over 
prior  claims;  Hanson  v.  Craig,  170  Fed.  65,  95  C.  C.  A.  338,  holding 
where  two  parties  sink  shaft  at  same  time,  first  to  discover  mineral 
has  prior  rights;  Porter  v.  Tonopah  North  Star  Tunnel  etc.  Co.,  133 
Fed.  758,  and  Peoria  etc.  Min.  Co.  v.  Turner,  20  Colo.  App.  480,  79 
Pac.  917,  both  holding  where  jperson  locates  lode  claim,  patent  subse- 
quently issued  to  other  person  embracing  same  claim  is  void;  Copper 
Queen  etc.  Min.  Co.  v.  Stratton,  17  Ariz.  131,  149  Pac.  391,  holding 
claim  subject  to  relocation  where  original  claim  abandoned;  Hoban  v. 
Beyer,  37  Colo.  186,  85  Pac.  837,  holding  showing  of  valid  prior  claim 
is  bar  to  suit  to  establish  adverse  claim;  JefEerson  Min.  Co.  v.  Anchoria 
etc.  Mill  Co.,  32  Colo.  192,  75  Pac  1076,  where  applicant  for  patent 
gives  notice,  owner  of  overlapping  claim  failing  to  appear  or  protest 
concluded  by  patent;  Rebecca  Gold  Min.  Co.  v.  Bryant,  31  Colo.  126, 
71  Pac.  1112,  where  claim  located  under  application  for  patent  can- 
cellation of  entry  by  land,  commissioner  does  not  render  claim  open 
to  relocation ;  Calhoun  Qold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo.  24, 
59  Pac.  616,  holding,  under  IT.  S.  Rev.  Stats.,  §  2323,  giving  to  tunnel 
site  locators  right  of  possession  of  all  veins  or  lodes  within  three 
thousand  feet  from  face  of  tunnel  gives  locator  no  right  to  blind  veins 
that  it  may  cut  underneath  and  within  boundaries  of  prior  valid  sur- 
face location. 

Distinguished  in  Bunker  Hill  A  Sullivan  Min.  etc.  Co.  v.  Empire 
State-Idaho  Min.  etc.  Co.,  134  Fed.  270,  271,  where  owners  do  not 
object,  junior  locator  may  acquire  extralateral  rights  by  extending  sur- 
face location  over  prior  locations. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Rep.  185. 

Location  need  not  correspond  to  permanent  surveys. 

Approved  in  Davis  v.  Shepherd,  31  Colo.  150,  72  Pac.  59,  following 
rule;  Stewart ,  Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho,  737,  739, 
740,  132  Pac.  792,  793,  holding  discovery  of  secondary  vein  will  not 
give  extralateral  rights;  Round  Mountain  Min.  Co.  v.  Round  Mountain 
Sphinx  Min.  Co.,  36  Nev.  561,  138  Pac.  77,  holding  patent  may  be 
granted  to  noncontiguous  pieces  of  ground. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  845,  846,  854. 
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Under  act  of  1872  end-lines  must  be  parallel  to  bound  nndergrotind  ez- 
tralateral  rights. 

Approved  in  Tonopah  &  Salt  Lake  Min.  Co.  v.  Tonopah  Min.  Co., 
125  Fed.  407,  following  rule;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v. 
Empire  State-Idaho  Min.  etc.  Co.,  109  Fed.  540,  541,  48  C.  C.  A.  665, 
holding  where  junior  claim  overlaps,  having  one  of  parallel  end-lines 
laid  within  or  across  senior  location,  owner  may  follow  vein  in  down- 
ward course  between  planes  of  own  end-lines  in  all  respects  as  though 
there  were  no  prior  location,  except  where  it  would  conflict  with  rights 
of  owner  of  such  senior  location;  Central  Eureka  Min.  Co.  v.  East 
Central  Eureka  Min.  Co.,  146  Cal.  151,  79  Pac.  835,  where  patent  applied 
for  under  act  of  1866,  granted  after  1872,  provision  of  later  act  re- 
quiring end  lines  to  be  parallel  inapplicable;  Argonaut  Min.  Co.  v.  Ken- 
nedy Min.  etc.  Co.,  131  Cal.  26,  63  Pac.  152,  holding  end-lines  of 
surface  location  of  quartz  lode  located  under  act  of  1866,  and  patented 
under  act  of  1872,  need  not  be  parallel  in  order  to  insure  extralateral 
rights  to  owner;  Saxton  v.  Perry,  47  Colo.  270,  272,  107  Pac.  283,  284, 
holding  State  may  provide  that  angles  of  claim  be  marked  by  perma- 
nent posts;  Big  Hatchet  etc.  Min.  Co.  v.  Colvin,  19  Colo.  App.  410, 
75  Pac.  606,  where  no  dispute  that  end-lines  of  claim  are  parallel, 
instruction  that  they  must  be  so  is  erroneous. 

Distinguished  in  East  Central  Eureka  Min.  Co.  v.  Central  Eureka 
Min.  Co.,  204  U.  S.  268,  51  L.  Ed.  480,  27  Sup.  Ct.  258,  holding  rule 
did  not  apply  to  claims  existing  before  passage  of  act. 

Iilnes  of  Junior  lode  location  may  be  laid  within,  upon  or  across  surface 
of  senior  location  to  define  consistent  underground  rights. 

Approved  in  Clark  v.  Mitchell,  35  Nev.  471,  134  Pac.  450,  holding 
area  of  mining  claim  cannot  exceed  fifteen  hundred  by  six  hundred 
feet. 

Distinguished  in  Clipper  Mining  Co.  v.  Eli  Min.  Co.,  29  Colo.  394, 
93  Am  St.  Bep.  100,  68  Pac.  291,  holding  before  it  can  be  said  that 
lode  is  known  to  exist  within  placer  location  so  as  to  authorize  one  to 
enter  thereon  and  locate  the  same,  there  must  be  actual  knowledge 
of  its  existence  as  distinguished  from  belief  or  supposition  that  it 
exists;  State  v.  District  Court,  25  Mont.  518,  65  Pac.  1025,  holding 
where  relator  owned  certain  patented  claims  and  subsequently  defend- 
a'nt  located  on  discovery  near  comers  of  relator's  claims,  claiming  that 
vein  there  discovered  passed  on  its  strike  through  relator's  claims,  and 
defendant's  claim  included  within  its  lines  most  of  space  in  some  of 
relator's  claims,  ores  in  such  space  were  prima  facie  relator's. 

What  cross  or  intersecting  lodes  are  included  in  mineral  patents, 
and  what  rights  in  such  lodes.    Note,  88  Am.  St.  Bep.  41. 

Where  main  axis  of  junior  location  crosses  senior  location,  side-lines  of 
latter  are  not  end-lines  of  former. 

Approved  in  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Empire  State- 
Idaho  Min.  etc.   Co.,   109  Fed.  543,  48  C.  C.  A.  665,  holding  where 
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juiHor  claim  overlaps,  having  one  of  parallel  end-lines  within  or  across 
senior  location,  owner  may  follow  vein  in  downward  course  between 
planes  of  own  end-lines  in  all  respects  as  though  there  were  no  prior 
location,  except  where  it  would  conflict  with  rights  of  owner  of  such 
senior  location. 

Surface  location  determines  extent  of  rights  below. 

Approved  in  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo,  137,  140,  102 
'Am.  St.  Bep.  23,  65  L.  R.  A.  555,  72  Pac.  449,  450,  owner  of  lode  claim 
has  extralateral  right  to  secondary  vein  apexing  within  surface  line 
of  location. 

Vein  may  be  pursued  to  any  depth  beyond  side-lines  by  locator  on  whoso 
claim  4>ex  lies. 

Approved  in  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Empire  State- 
Idaho  Min.  etc.  Co.,  109  Fed.  543,  48  C.  C.  A.  665  (affirming  108  Fed. 
194),  holding  where  junior  claim  overlaps,  having  one  of  parallel  end- 
lines  within  or  across  senior  location,  owner  may  follow  vein  in  down- 
ward planes  of  own  end-lines  in  all  respects  as  though  there  were  no 
prior  location,  except  where  it  would  conflict  with  rights  of  owner  of 
such  senior  location;  Calhoun  Bold  Min.  Co.  v.  Ajax  Gold  Min.  Co., 
27  Colo.  14,  18,  59  Pac.  613,  614,  holding  where  veins  located,  under 
act  of  1872,  cross  each  other  on  strike,  prior  locator  is  entitled  to  all 
ore  of  cross-vein  within  surface  boundaries  of  his  location  extended 
downward  vertically,  and  junior  locator  has  only  easement  for  right  of 
way  to  follow  his  vein  across  prior  location,  but  net  to  take  out  ore 
within  surface  boundaries  of  prior  location. 

End-Unes  limit  pursuit  of  vein;  if  vein  crosses  claim,  side-lines  are  end- 
lines. 

Approved  in  Clark  v.  Fitzgerald,  171  U.  S,  93,  43  L.  Ed.  87,  18  Sup. 
Ct.  941,  reaffirming  rules  laid  down  in  principal  case;  Walrath  v. 
Champion  Min.  Co.,  171  U.  S.  307,  43  L.  Ed.  176,  18  Sup.  Ct.  915,  end- 
lines  of  original  veins  shall  be  end-lines  of  all  veins  found  within 
surface  boundaries;  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill 
&  Sullivan  Min.  etc.  Co.,  131  Fed.  601,  602,  .604,  66  C.  C.  A.  99,  and 
Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  131  Fed. 
588,  66  C.  C.  A.  299,  both  holding  where  apex  of  vein  crosses  original 
parallel  side-lines,  they  become  end-lines;  Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.,  102  Fed.  434,  42  C.  C.  A.  415,  holding  possession 
of  surface  of  mining  claim  is  possession  of  vein  or  lode  having  its  apex 
within  surface  lines,  though  in  extending  downward  vein  may  pass 
vertical  side-lines  of  claim  and  will  support  trespass  for  removal  of  ore 
from  such  vein  beneath  surface  of  adjoining  claim;  Cosmopolitan  Min. 
Co.  V.  Foote,  101  Fed.  521,  holding  where  by  mistake  mining  claim  is 
laid  across  vein  passing  through  location  point,  side-lines  as  located 
become  end-lines  and  locator  not  entitled  to  extralateml  rights  there- 
under, though  another  vein  extending  transversely  to  one  intended  to 
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be'  located  may  have  its  apex  inside  of  such  surface  lines ;  Empire  Mill- 
ing etc.  Co.  'V.  Tombstone  Mill  etc.  Co.,  100  Fed.  916,  holding  owner 
of  lode  claim  is  entitled  to  all  rights  with  reference  to  new  side-lines 
that  he  would  have  had  if  they  had  originally  been  located  as  such, 
including  right  to  follow  dip  of  vein  having  apex  within  boundaries 
beyond  vertical  plane  passing  through  such  lines;  Parrot  Silver  Min. 
Co.  V.  Heinze,  25  Mont.  144,  64  Pac.  328,  holding  where  apex  of  vein 
passes  through  one  of  parallel  end-lines  and  a  side-line  the  extralateral 
rights  of  locator  are  bounded  by  vertical  plane  of  such  end-line  and 
a  parallel  plane  extended  downward  through  the  point  where  the  apex 
crosses  the  side-line;  Southern  Nevada  etc.  Min.  Co.  v.  Holmer  Min. 
Co.,  27  Nev.  145,  103  Am.  St.  Rep.  759,  73  Pac.  761,  person  cannot  enter 
ledge  having  apex  in  exterior  boundary  of  another's  location  to  extract 
ore  between  lines  down  through  end-lines  of  such  location. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53,  L.  B.  A.  492,  497,  591,  507. 

Miscellaneous.  Cited  in  Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min. 
etc.  Co.,  88  Fed.  986,  memorandum  decision. 

171  V.  B.  92-93,  43  L.  Ed.  87,  18  Sop.  Ot.  491,  OIiABK  T.  nXZaERAU). 

Adjudged  in  conformity  with  Del  Monte  Min.  etc.  Oo.  7.  Itast  Chance 
Min.  etc.  Oc,  171  V,  8.  65,  43  L.  Ed.  72,  18  Sup.  Ct.  895. 

Approved  in  State  v.  District  Court,  25  Mont.  514,  65  Pac.  1023, 
holding  where  relator  owned  certain  patented  claims  and  subsequently 
defendant  located  on  discovery  near  comers  of  relator's  claims,  claim- 
ing that  vein  there  discovered  passed  on  its  strike  through  relator's 
claims,  and  defendant's  claim  included  within  its  lines  most  of  space 
in  some  of  relator's  claims,  ores  in  such  space  were  prima  facie  rela- 
tor's ;  Parrot  Silver  Min.  Co.  v.  Heinze,  25  Mont.  144,  64  Pac.  328,  hold- 
ing where  vein  on  its  course  crosses  two  opposite  side-lines  of  mining 
claim  such  side-lines  thereby  become  in  fact  end-lines,  and  locator 
cannot  follow  vein  either  on  its  dip  or  strike  beyond  vertical  planes 
drawn  through  side-end  lines. 

Distinguished  in  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  104 
Fed.  668,  56  L.  B.  A.  725,  44  C.  C.  A.  120,  holding  when  secondary 
vein  crosses  common  side-line  between  two  mining  claims  at  angle  and 
apex  of  vein  is  of  such  width  that  it  is  partly  within  another  claim, 
entire  vein  will  be  considered  as  apexing  on  senior  location  until  it  has 
wholly  passed  beyond  side-line,  without  regard  to  direction  in  which 
vein  dips. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53  L.  B.  A.  497. 

171  U.  8.  93-100,  43  L.  Ed.  88,  18  Sup.  Ot.  800,  JOHNSON  ▼.  DBEW. 

Land  Depaiteienf s  dedslons  upon  qnestlons  of  fact  are  flnaly  in  absence 
of  fraud. 
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Approved  in  Gertgens  y.  O'Connar,  191  U.  S.  240,  48  L.  Ed.  167,  24 
Sup.  Ct.  94,  and  McGoldrick  Lumber  Co.  v.  Kinsolving,  221  Fed.  827, 
137  C.  C.  A.  377,  both  foUowing  rule;  Love  v.  Flahive,  205  U.  S.  198, 
51  L.  Ed.  770,  27  Sup.  Ct.  486,  holding  findings  made  by  Secretary  of 
Interior  do  not  preclude  further  inquiry;  Bates  &  Guild  Co.  v.  Payne, 
194  U.  S.  108,  48  L.  Ed.  895,  24  Sup.  Ct.  695,  court  will  not  interfere 
with  Postmaster-general's  decision  that  monthly  musical  publication, 
each  issue  complete,  is  "periodical  publication";  De  Cambra  v.  Rogers, 
189  U.  S.  122,  47  L.  Ed.  73p,  23  Sup.  Ct.  521,  applying  rule  where 
Land  Department  determined  contest  between  two  applicants  for  pre- 
emption; School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  108, 
47  L.  Ed.  96,  23  Sup.  Ct.  39,  holding  court  may  review  Postmaster- 
general's  fraud  order  where  complainant  has  done  no  act  in  violation 
of  law;  Gardner  v.  Bonestell,  180  U.  S.f370,  45  L.  Ed.  577,  21  Sup.  Ct. 
402,  upholding  Land  Department  finding  that  land  in  controversy  was 
outside  exterior  boundaries  of  Mexican  grant  in  California,  and  that 
plaintiff's  grantor  was  not  purchaser  in  good  faith;  United  Stated  v. 
Cain-Bonness  Lumber  etc.  Co.,  215  Fed.  216,  refusing  to  allow  collat- 
eral attack  on  decisions  of  Dand  Department ;  West  v.  Edward  Rutledge 
Timber  Co.,  210  Fed.  191,  holding  equity  will  interfere  when  manifest 
mistake  made;  Branaman  v.  Harris,  189  Fed.  464,  holding  fraud  must 
be  shown  to  set  aside  order  of  Postmaster-general;  People's  United 
States  Bank  v.  Gilson,  161  Fed.  289,  88  C.  C.  A.  332,  holding  equity 
will  enjoin  execution  of  fraud  order  of  Postmaster-general;  Lewis  Pub. 
Co.  V.  Wyman,  152  Fed.  792,  holding  court  will  review  order  of  post- 
master denying  periodical  right  to  mails;  Edwards  v.  B^ole,  121  Fed. 
8,  57  C.  C.  A.  245,  holding  determination  by  Land  Department  in  eon- 
test  between  homestead  claimants  that  one  of  them  did  not  become 
an  actual  occupant  of  the  land  ulitil  a  certain  date  is  one  of  fact  and 
conclusive  on  the  courts;  Lamson  v.  Coffin,  102  Minn.  500,  114  N.  W. 
251,  refusing  to  disturb  Land  Department's  conclusions  that  documents 
were  invalid;  Morrow  v.  Warner  Valley  Stock  Co.,  66  Or.  322,  101  Pac. 
175,  refusing  to  disturb  conclusion  that  land  was  swamp-land;  Small 
V.  Lutz,  41  Or.  578,  69  Pac.  826,  holding  determination  ]by  Secretary 
of  Interior  on  application  for  patent  that  lands  applied  for  were  sub- 
ject to  homestead  entry  is  conclusive  as  against  one  to  whom  the  land 
had  previously  been  conveyed  by  State,  under  list  of  swamp-lands,  the 
approval  of  which  had  been  revoked  after  such  conveyance  and  with- 
out notice  to  grantee  therein;  Moore  v.  Cormode,  20  Wash.  314,  55  Pac. 
219,  departmental  withdrawal  from  settlement,  subsequently  set  aside, 
does  not  prevent  acquisition  of  homestead  before  selection  by  railroad 
under  grant  withdrawing  after  selection. 

Distinguished  in  Pereles  v.  Weil,  157  Fed.  425,  holding  habeas  corpus 
will  inquire  into  commitment  made  by  commissioner;  Florida  Town  Imp. 
Co.  V.  Bigalsky,  44  Fla.  776,  33  South.  451,  holding  void  patent  issued 
by  Land  Department  after  land  in  question  reserved  by  executive  order 
for  military  reservation. 
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/' 
Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  676. 

171  U.  8.  101-108,  43  li.  Ed.  91,  18  Snp.  Ot.  806,  TINBIfT  ▼.  ANDEBSON. 

Federal  courts  will  not,  except  in  nrgent  cases,  exercise  Jurisdiction  to 
discharge  State  court's  prisoner  by  liabeas  corpus. 

Approved  in  Stori  v.  Massachusetts,  183  U.  S.  141,  46  L.  Ed.  124,  22 
Sup.  Ct.  73,  Day  v.  Conley,  179  U.  S.  680,  46  L.  Ed.  388,  21  Sup.  Ct.  917, 
and  Dreyer  v.  Pease,  176  U.  S.  681,  44  L.  Ed.  687,  20  Sup.  Ct.  1025,  all 
reaffirming  rule ;  Re  Lincoln,  202  U.  S.  181,  60  L.  Ed.  986,  26  Sup.  Ct. 
602,  habeas  corpus  will  not  release  prisoner  convicted  of  bringing  intoxi- 
cants into  Indian  country,  where  term  of  imprisonment  almost  expired ; 
Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed.  125,  20  Sup.  Ct.  77,  and 
In  re  O'Brien,  95  Fed.  132,  Federal  court  will  not  review  State  court *s 
proceedings  on  habeas  corpus  where  remedy  in  latter  has  not  been  ex- 
hausted ;  Minnesota  v.  Brundage,  180  U.  S.  502,  46  L.  Ed.  641,  21  Sup. 
Ct.  456,  refusing  to  discharge  on  habeas  corpus  one  charged  with  viola- 
tion of  Minnesota  act  of  1895,  prohibiting  sale  of  adulterated  unhealthy 
dairy  products,  where  State  remedies  not  exhausted;  Ex  parte  Collins, 
149  Fed.  576,  habeas  corpus  will  not  release  "prisoner  convicted  on  one 
charge  of  perjury  after  extradition  on  another;  Ex  parte  Strieker,  109 
Fed.  150,  holding  where  person  has  been  committed  for  contempt,  not 
committed  in  presence  of  court,  and  without  process  or  hearing,  and 
State  laws  give  no  right  af  appeal,  he  is  entitled  to  be  discharged  by 
Federal  court  on  habeas  corpus. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  619. 

Supreme  Court  will  review  State  court's  commitment  for  contempt  in 
alleged  violation  of  Constitution. 

Approved  in  0  'Neal  v.  United  States,  190  U.  S.  38,  47  L.  Ed.  946,  23 
Sup.  Ct.  777,  denying  jurisdiction  to  review  on  error  District  Court  con- 
tempt decree,  where  jurisdiction  over  person  and  subject  matter  not  chal- 
lenged and  question  asserted  in  certificate  of  lower  court  was  whether 
it  had  jurisdiction  on  facts;  Board  of  Councilmen  of  Frankfort  v. 
Deposit  Bank  of  Frankfoi-t,  127  Fed.  813,  62  C.  C.  A.  492,  holding  pro- 
ceeding against  municipal  officers  for  violating  an  injunction  restraining 
them  from  taxing  assets  of  bank  is  legal  proceeding  in  nature  of  prose- 
cution for  an  offense  and  is,  therefore,  not  reviewable  by  appeal;  Ex 
parte  O'Neal,  125  Fed.  968,  upholding  Bankruptcy  Court's  power  to 
punish  summarily  as  contempt  an  assault  on  trustee  in  bankruptcy  in 
performance  of  his  duties;  In  re  Paquet,  114  Fed.  440,  52  C.  C.  A.  239, 
holding  under  Circuit  Court  of  Appeals  Act,  §§6,  12,  Circuit  Court  of 
Appeals  cannot  issue  prohibition  to  stay  proceedings  in  Circuit  Court 
in  case  in  which  its  appellate  jurisdiction  has  not  been  invoked  either  by 
appeal  or  error. 
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One  committed  for  eontmpt,  according  to  ffawrml  0tate  Uw,  is  not 
denied  eqoai  protection. 

Approved  in  Holly  v.  McDowell  Coal  etc.  Co.,  203  Fed.  673, 122  C.  C.  A. 
64,  3  N.  C.  C.  A.  749,  upholding  act  making  mine  foreman  liable  to  State 
for  negligent  acts;  Underground  R.  R.  Co.  v.  New  York,  116  Fed.  960, 
upholding  New  York  Rapid  Transit  Act  of  1891,  authorizing  rapid 
transit  board  to  contract  for  construction  of  underground  railroad  in 
New  York  with  any  person,  firm  or  corporation  which,  in  opinion  of 
board,  shall  be  best  qualified  to  fulfill  and  cariy  out  such  contract ;  Haw- 
kins V.  Roberts,  122  Ala.  148,  27  South.  332,  holding  abolishment  by 
legislature  of  ofiice  created  by  it  is  not  taking  property  from  incumbent 
without  due  process  of  law;  Davis  v.  Florida  Power  Co.,  64  Fla.  268, 
Ann.  Oaa.  1914B,  965,  60  South.  766,  5  N.  C.  C.  A.  941,  upholding  law 
allowing  father  to  recover  for  negligent  in juiy  to  minor  child ;  McDonald 
V.  Commonwealth,  173  Mass.  327,  73  Am.  8t  Rep.  294,  53  N.  E.  874,  up- 
holding statute '  making  convicted  persons,  who  have  been  twice  previ- 
ously convicted,  punishable  as  habitual  criminals ;  Winchester  etc.  R.  Co. 
V.  Commonwealth,  106  Va.  272,  55  S.  E.  694,  upholding  statute  making 
transportation  companies  subject  to  jurisdiction  of  corporation  commis- 
sion; Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va.  638,  6  L.  R.  A.  (N.  8.) 
628,  53  S.  E.  942,  upholding  law  imposing  tax  on  chattels  real. 

Habeas  corpus  will  not  release  prisoner  committed  for  contempt  by  court 
of  competent  jurisdiction. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  329,  59  L.  Ed.  979,  981, 
35  Sup.  Ct.  582,  and  McMicking  v.  Schields,  238  U.  S.  107,  69  L.  Ed. 
1224,  35  Sup.  Ct.  665,  both  holding  habeas  corpus  will  not  review  errors 
of  law  occurring  at  trial;  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  334, 
48  L.  Ed.  1004,  24  Sup.  Ct.  665,  where  person  not  party  to  suit  found 
guilty  of  contempt,  proper  mode  of  review  is  writ  of  error,  not  appeal; 
Merchants*  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed.  25,  120  C.  C.  A. 
582,  holding  fine  for  contempt  may  be  apportioned  between  parties; 
Connella  v.  Haskell,  158  Fed.  288,  87  C.  C.  A.  Ill,  holding  inquiry 
into  selection  of  jury  cannot  be  had  on  habeas  corpus ;  In  re  Dowd,  133 
Fed.  749,  751,  753,  habeas  corpus  will  not  release  prisoner  charged  with 
violating  injunction  for  preventing  election  fraud  unauthorised  by  stat- 
ute ;  Ex  parte  Powers,  129  Fed.  991,  habeas  corpus  will  not  release  pris- 
oner convicted  in  State  court  of  being  accessory  to  murder  on  ground 
of  unfair  trial  jury;  Ex  parte  Strieker,  109  Fed.  150,  holding  where  per- 
son has  been  committed  for  alleged  contempt,  not  committed  in  presence 
of  court  and  without  process  or  hearing,  and  State  laws  give  him  no 
right  of  appeal,  he  is  entitled  to  be  discharged  by  Federal  court  on 
habeas  corpus;  Ex  parte  Canavan,  17  N.  M.  107,  130  Pac.  251,  holding 
contempt  judgment  may  commit  ''until  further  order  of  court." 

xvni— 2 
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Offlcer  of  eoiporaUbn,  tbongh  clalmliig  li«n,  is  In  contempt  in  refiuing 
to  deliver  'books  and  moneys  to  receiver. 

Approved  in  In  re  Macon  Sash,  Door  eto.  Co.,  112  Fed.  328,  holding 
where  custodiani  who  has  no  personal  interest,  after  fnll  hearing  by 
Bankruptcy  Conrt  refuses  to  surrender  any  of  assets  of  bankrupt  to 
marshal  when  so  ordered,  upon  pretense  he  has  right  to  hold  part,  he  is 
not  entitled  to  discharge  from  contempt  proceedings  until  he  surrenders 
that  to  which  he  has  no  claim;  Wayne  Knitting  Mills  v.  Nugent,  104 
Fed.  536,  holding  fact  that  respondent  was  under  indictment  for  viola- 
tion of  Bankruptcy  Act,  §  29,  in  having  retained  money  for  purpose, 
defeating  operation  of  bankrupt  law,  does  not  excuse  failure  to  make 
disclosure  of  facts  on  referee*'s  order  to  show  cause,  on  ground  that  dis- 
closure would  tend  to  incriminate  him. 

Federal  courts  will  follow  State  courts'  construction  of  State  statutes. 
Cited  in  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  105,  48  L.  Ed. 
918,  19  Sup.  Ct.  613,  arguendo. 

Jury  trial  is  not  necessary  to  due  process  of  law  on  inquiry  for  con- 
tempt. 

Approved  in  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding 
Pen.  Code,  §  246,  providing  death  penalty  for  State  prisoner  committing 
assault  with  deadly  weapon ;  Newspaper  Telegram  Co.  v.  Commonwealth, 
172  Mass.  298,  70  Am.  St.  Bep.  284,  44  L.  R.  A.  161,  52  N.  E.  446,  power 
to  punish  for  contempt  is  inherent  in  courts. 

Term  of  imprisonment  for  civil  contempt.    Note,  6  Ann.  Oas.  535. 

Disobedience  of  void  order  as  contempt.    Note,  16  L.  R.  A,  (N,  S.) . 
1066. 

Publication  in  regard  to  pending  action  as  a  contempt.    Note,  19 
£.  R.  0.  252. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed.  1220, 
36  Sup.  Ct.  550,  and  Spaugh  v.  Fitts,  205  U.  S.  540,  61  L.  Ed.  921,  27 
Sup.  Ct.  794,  both  aflSrming  order  on  authority  of  principal  case. 

171  U.  S.  108-109,  43  L.  Ed.  97,  18  Sup.  Ot.  837,  OENT&AIi  NATIONAL 
BANK  V.  STEVENS. 

Not  cited. « 

171  U.  8.  110^137,  43  L.  Ed.  98,  18  Sup.  CN;.  817,  NOBTH  AMEBIOAN  COM- 
BiEBCIAL  CO.  V.  UNITED  STATES. 

Setoff,  counterclaim  or  recoupment  in  action  by  State.    Note,  S3 
L.  B.  A.  (N.  8.)  881. 

171  U.  B.  138-161,  43  L  Ed.  108,  18  Sup.  Ct.  808,  FUIiLBCAN'S  PALACE- 
CAB  CO.  V.  CENTBAL  TBANSPOBTATION  CO. 

Equity  will  not  grant  complainant  leave  to  dismiss  bill  if  defendant 
would  be  prejudiced. 
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Approved  in  Young  v.  J.  Samuels  &  Bro.,  232  Fed.  787,  holding  court 
should  not  impose  any  other  conditions  than  pajrment  of  costs;  In  re 
Brown,  228  Fed.  536,  and  Smith  v.  Carlisle,  228  Fed.  667,  both  refusing- 
to  dismiss  suit  after  cause  had  been  referred  to  master;  Carlisle  v. 
Smith,  224  Fed.  233,  holding  plaintiff  may  dismiss  even  though  cause 
pendingbefore  master;  In  re  Witherbee,  202  Fed.  900,  121  C.  C.  A.  254, 
holding  consent  to  withdrawal  of  petition  to  revise  will  not  deprive 
party  to  decision  on  petition ;  Harding  v.  Com  Products  Refining  Co.,  168 
Fed.  665,  666,  94  C.  C.  A.  144,  holding  complainant  in  Federal  court  was 
entitled  to  dismiss  pending  determination  of  suit  in  State  court;  Gil- 
more  V.  Bort,  134  Fed.  660,  662,  in  action  on  bond  complainant  may  dis- 
miss after  cross-bill  filed  allying  invalidity  of  bond;  Texas  Cotton 
Products  Co.  v.  Starnes,  128  Fed.  184,  holding  where  after  removal  of 
suit  plaintiff  procures  dismissal  without  prejudice  Federal  jurisdiction 
ends,  and  fact  of  removal  does  not  affect  State  court's  jurisdiction  to 
entertain  new  suit  on  same  cause  of  action;  Ebner  v.  Zimmerly,  118  Fed. 
820,  55  C.  C.  A.  430,  holding  where  action  is  under  Alaska  Code  Civ. 
Proc,  §  378,  dismissed  without  prejudice  for  failure  of  proof,  and  on 
appeal  none  of  evidence  was  in  record,  Circuit  Court  will  affirm ;  Long  v. 
Anderson,  48  Fla.  287,  37  South.  219,  mere  filing  of  praecipe  docs  not 
dismiss  bill  in  equity  which  may  be  amended  year  after  answer  filed  on 
motion  without  notice;  Kyle  v.  Reynolds,  211  Mass.  112,  97  N.  E.  615, 
refusing  to  dismiss  bill  after  reference  has  been  made  to  master;  Jack- 
son V.  Ensign,  199  Mass.  117,  85  N.  E.,  528,  holding  dismissal  need  not 
contain  words  "without  prejudice";  Coon  v.  Coon,  163  Mich.  648,  129 
N.  W.  13,  applying  rule  to  cross-bills ;  Harrison  v.  Clemens,  112  Va.  374, 
71  S.  E.  539,  holding  party  is  entitled  to  nonsuit  as  matter  of  right; 
Washington  Nat.  Bldg.  etc.  Assn.  v.  Saunders,  24  Wash.  328,  330,  64 
Pac.  549,  holding  in  action  to  foreclose  pledge,  fact  that  defendant's 
answer  sets  up  claim  of  paramount  title  to  property  in  controversy 
affords  plaintiff  no  right  to  demand  dismissal  on  ground  of  being  privi- 
l^ed  to  elect  not  to  try  title  in  such  action;  Fenno  v.  Primrose,  119  Fed. 
807,  56  C.  C.  A.  313,  arguendo. 

Equity  court's  refusal  to  dlscontinne  action  is  not  reviewable  unless 
discretion  is  abused. 

Approved  in  Lawrence  Ward's  Island  Realty  Co.  v.  United  States,  209 
Fed.  203,  126  C.  C.  A.  211,  holding  permission  to  discontinue  is  in  dis- 
cretion of  court ;  Penn  Phonograph  Co.  v.  Columbia  Phonograph  Co.,  132 
Fed.  809,  66  C.  C.  A.  127,  decree  dismissing  bill  on  complainant's  motion 
before  hearing  will  not  be  reversed  on  appeal;  Glos  v.  Murphy,  225  111. 
60,  80  N.  £.  60,  holding  amendment  to  answer  is  within  discretion  of 
court. 

Distinguished  in  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  74, 
47  L.  Ed.  714,  23  Sup.  Ct.  605,  holding  where  there  is  no  diversity  of 
citizenship  and  Circuit  Court's  jurisdiction  rests  wholly  on  ground  that 
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cause  of  action  arose  under  Constitution,  if  appeal  goes  to  Circuit  Court 
of  Appeals  and  there  goes  to  decree,  Supreme  Court  will  reverse  for 
want  of  jurisdiction  in  that  court;  Carter  v.  Roberts,  177  U.  S.  500,  44 
L.  Ed.  863,  20  Sup.  Ct.  714,  holding  direct  appeal  to  Supreme  Court  from 
Circuit  Court  decision,  involving  constitutional  right,  cannot  be  taken 
after  cause  has  been  appealed  to  and  decided  by  Circuit  Court  of 
Appeals. 

Bigbt  to  recover  property  delivered  under  Illegal  contract  is  allowed, 
upon  dlsafflrmance,  if  not  contrary  to  public  policy. 

Approved  in  Rankin  v.  Emigh,  218  U.  S.  35,  54  L.  Ed.  921,  30  Sup.  Ct. 
672,  allowing  recovery  of  money  paid  to  bank  on  ultra  vires  contract; 
Stoffela  V.  Nugent,  217  U.  S.  501,  54  L.  Ed.  858,  30  Sup.  Ct.  600,  holding 
pufchaser  of  mortgaged  property  cannot  quiet  title  without  paying  mort- 
gagee ;  Citizens '  Central  Nat.  Bank  v.  Appleton,  216  U.  S.  205,  54  L.  Ed. 
446,  30  Sup.  Ct.  364,  holding  bank  inducing  another  bank  to  lend  money 
to  one  of  its  debtors  will  be  held  liable  to  latter  bank  up  to  amount  paid 
on  its  loan ;  National  Bank  &  Loan  Co.  v.  Petrie,  189  U.  S.  425,  47  L.  Ed. 
880,  23  Sup.  Ct.  513,  holding  where  national  bank  has  sold  certain  bonds 
and  vendee  has  obtained  judgment  for  purchase  money  in  State  court, 
on  ground  that  sale  was  induced  by  false  representations  of  president  of 
bank,  judgment  will  not  be  reversed  on  ground  that  sale  was  without 
authority  of  bank  and  ill^al  and  void;  Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  633,  44  L.  Ed.  617,  20  Sup,  Ct.  504,  holding  national  bank  which 
uses  in  its  business  money  obtained  by  its  vice-president  as  loan  to  it 
from  another  national  bank  cannot  escape  liability  to  account  therefor 
upon  ground  that  loan  was  not  negotiated  by  it  or  by  its  direction,  or 
that  it  could  not  itself  have  legally  borrowed  the  money ;  Marcy  v.  Gua- 
najuato Development  Co.,  228  Fed.  155,  holding  corporation  hot  liable 
where  money  was  received  by  third  party ;  Williams  v.  American  Chew- 
ing Gum  Co.,  192  Fed.  917,  114  C.  C.  A.  149,  holding  party  may  recover 
goods  on  recission  of  contract;  Dunlop  v.  Mercer,  156  Fed.  553,  86 
C.  C.  A.  435,  holding  contracts  made  by  corporation  failing  to  obtain 
license  were  simply  unenforceable;  Stewart  v.  Wright,  147  Fed.  335,  77 
C.  C.  A.  499,  plaintiff  betting  with  swindler  with  intention  to  defraud 
others  in  fact  defrauding  himself,  not  deprived  of  right  to  recover  his 
money;  Drainage  Commrs.  v.  National  Contracting  Co.,  136  Fed.  786, 
where  contractor  makes  wrongful  profit  by  substituting  inferior  mate- 
rials, he  cannot  plead  contract  ultra  vires;  Cox  v.  Terre  Haute  &  I.  R. 
Co.,  133  Fed.  374,  66  C.  C.  A.  433,  lease  void  on  ground  of  public  policy 
cannot  be  made  basis  for  recovery  of  rentals;  United  States  Sav.  etc.  Co.. 
V.  Convent  of  St.  Rose,  133  Fed.  360,  66  C.  C.  A.  416,  private  corpora- 
tion borrowing  from  loan  association  as  stockholder  cannot  defeat  con- 
tract on  ground  that  contract  is  ultra  vires;  Bumes  v.  Burnes,  132  Fed. 
497,  solvent  corporation  accepting  transfer  of  own  stock  under  agree- 
ment to  pay  annuity  cannot  avoid  agreement  as  ultra  vires ;  Cumberland 
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Tel.  etc.  Ca  v.  Evansville,  127  Fed.  196,  197,  holding  under  Indiana 
statute,  authorizing  formation  of  telephone  companies,  sale  by  such  com- 
pany of  all  its  property  and  franchises  is  void  and  cannot  be  validated 
by  its  recognition  by  city  which  granted  such  company  franchise  to  use 
its  streets;  Richmond  Ckiano  Co.  v.  Farmers'  Cotton  Seed  Oil  Mill  etc. 
Co.,  126  Fed.  716,  61  C.  C.  A.  630,  holding  where  fertilizer  corporation 
which  had  no  power  to  engage  in  business  of  selling  fertilizers  made 
by  others  sold  as  agent  fertilizers  made  by  another  and  settled  by  notes, 
it  is  liable  for  value  of  fertilizers  received  and  sold ;  Cox  v.  Terre  Haute 
etc.  Ry.  Co.,  123  Fed.  451,  holding  there  can  be  no  recovery  of  rental 
for  use  of  railroad  delivered  by  owner  to  another  .company,  and  oper- 
ated by  latter  under  lease  which  was  void  as  ultra  vires  and  against 
public  policy;  Beasley  v.  Texas  etc.  Ry.  Co.,  115  Fed.  956,  53  C.  C.  A. 
434,  holding  though  contract  by  which  railroad  agrees  to  establish  and 
maintain  a  station  at  particular  place  and  not  to  establish  any  other 
station  within  certain  distance  therefrom  is  unenforceable  in  equity, 
one  who  on  faith  of  it  and  without  wrongful  intent  has  conveyed  prop- 
erty to  company,  has  remedy  at  law ;  Savings  &  Trust  Co.  v.  Bear  Valley 
Irrigation  Co.,  112  Fed.  701,  holding  where  corporation  executes  deed 
to  and  delivers  possession  of  all  its  property  to  another  corporation, 
which  in  consideration  therefor  assumes  all  the  debts  of  grantor  and  dis- 
charges them  in  part  and  repudiates  none,  such  grantor  will  not  be  per- 
mitted to  assert  that  it  had  no  power  to  make  conveyance  and  retake 
the  property;  Bowman  v.  Foster  etc.  Hardware  Co.,  94  Fed.  597,  receipt 
of  loan  by  private  corporation,  becoming  stockholder  in  building  and 
loan  association,  estops  it  pleading  ultra  vires;  United  States  Brewing 
Co.  v.  Dolese  &  Shepard  Co.,  259  111.  282,  47  L.  B.  A.  (N.  S.)  898,  102 
N.  E.  756,  allowing  recovery  of  reasonable  value  of  brewery  built  in  pro- 
hibition territory;  Vickery  v.  Ritchie,  202  Mass.  252,  88  N.  E.  836,  hold- 
ing party  doing  work  under  contract  void  on  account  of  mutual  mistake 
may  recover  on  quantum  meruit;  Rose  v.  Harllee,  69  S.  C.  528,  48  S.  E. 
543,  mortgagee  cannot  claim  goods  under  printed  mortgage  in  violation 
of  Civ.  Code  1902,  §  3002,  making  printed  mortgage  void ;  White  v.  Com- 
mercial &  Farmers'  Bank,  66  S.  C.  512,  45  S.  E.  102,  holding  corpora- f. 
tion  chartered  under  general  laws  prohibiting  use  of  its  funds  directly 
or  indirectly  in  banking  operations  is  not  liable  to  creditors  of  bank  on 
stock  subscribed  and  paid  for  by  such  corporation  on  which  it  has  col- 
lected dividends;  Reed  v.  Johnson,  27  Wash.  56,  67  Pac.  386,  holding 
though  not  estopped  to  raise  illegality  of  a  contract  neither  party  can 
recover  for  losses  thereunder. 

Distinguished  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed. 
339,  343,  77  C.  C.  A.  499,  majority  holding  plaintiff  betting  with  swindler 
with  intention  to  defraud  otherS;  in  fact  defrauding  himself,  may  sue 
to  recover  money. 
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Biarket  price  of  stock  of  mannf actnring  corporation  includes  more  tlian 
mere  value  of  property  owned. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  80,  81, 
49  L.  Ed.  676,  25  Sap.  Ct.  384,  assessment  on  national  bank  based  on 
elements  not  considered  in  assessing  state  bank  void  under  Rev.  Stats., 
§  6219 ;  Hennessy  v.  Tacoma  Smelting  etc.  Co.,  129  Fed.  48,  64  C.  C.  A. 
64,  lessee  taking  over  railroad  property  under  invalid  lease  held  liable 
for  actual  value  of  property  used. 

Lessee,  upon  disaffirmance  of  void  contract  for  lease,  must  return  prop- 
erty or  its  value. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  938,  942,  943,  944,  116 
C.  C.  A.  483,  holding  national  bank  may  take  title  to  stock  held  as 
collateral  for  loan;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  93,  98  C.  C.  A. 
60,  allowing  recovery  of  money  paid  to  bank  on  ultra  vires  contract; 
Standard  Savings  &  Loan  Assn.  v.  Aldrich,  163  Fed.  221,  20  L.  B.  A. 
(N.  S.)  893,  89  C.  C.  A.  646,  holding  party  may  recover  money  paid  out 
on  ultra  vires  loan  made  to  association;  Coweta  Fertilizer  Co.  v.  Brown, 
163  Fed.  166,  89  C.  C.  A.  612,  holding  one  retaining  title  in  thing  sold 
may  recover  price  in  action  at  law ;  United  States  v.  Southern  Pac.  R.  R. 
Co.,  117  Fed.  656,  upholding  provision  of  acts  relating  to  suits  to  recover 
lands  erroneously  patented  under  railroad  grants,  requiring  grantee  com- 
pany to  pay  government  minimum  price  for  lands  erroneously  patented 
to  it  and  which  it  had  sold  to  bona  fide  purchasers;  Hallett  v.  New 
England  Roller-Grate  Co.,  105  Fed.  222,  holding  though  New  Hamp- 
shire act  of  1891  prohibits  corporation  from  selling  stock  at  less  than 
par,  a  nonresident  who  purchases  stock  in  corporation  of  State  at 
less  than  par  and  receives  certificate  therefor  in  ignorance  of  such  pro- 
visions may  sue  to  recover  money  paid  after  certificate  declared  void 
by  courts;  Shawnee  Nat.  Bank  v.  Purcell  Wholesale  Grocery  Co.,  34 
Okl.  43,  41  L.  R.  A.  (N.  S.)  494,  124  Pac.  607,  holding  evidence  showed 
that  one  contracting  to  build  bridge  was  acting  as  agent  of  bank; 
Tennessee  Ice  Co.  v.  Raine,  107  Tenn.  157,  64  S.  W.  30,  holding  cor- 
poration that  has  received  and  retains  benefit  of  an  executed  contract 
that  it  had  no  power  under  its  charter  to  make  will  not  be  heard  to 
say  that  its  act  was  ultra  vires  in  order  to  defeat  an  action  by  the 
other  party  to  recover  what  is  justly  due  upon  an  equitable  adjustment 
between  the  parties;  Sioux  City  R.  R.  etc.  Co.  v.  Trust  Co.,  173  U.  S. 
112,  43  L.  Ed.  688,  19  Sup.  Ct.  346,  Federal  rule  is  that  corporations 
cannot  be  estopped  from  asserting  corporate  act  to  be  ultra  vires; 
Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  567,  48  L.  Ed. 
1089,  19  Sup.  Ct.  823,  railroad's  contract  to  guarantee  bonds  of  an- 
other corporation  is  void;  De  La  Vergne  Refrigerating  Mach.  Co.  v. 
German  Sav.  Inst.,  175  U.  S.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  25,  there 
can  be  no  recovery  upon  ultra  vires  lease,  although  action  may  lie  for 
use  and  occupation;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co., 
175  U.  S.  100,  44  L.  Ed.  89,  20  Sup.  Ct.  37,  arguendo. 
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Distinguished  in  Levy  v.  Kansas  City,  168  Fed.  525,  22  !».  B.  A. 
(N.  S.)  862,  93  C.  C.  A.  523,  holding  party  cannot  recover  money  paid 
for  illegal  license. 

Party  damaged  In  bnsiness  becanae  of  dlaafflrmance  of  void  contract 
cannot  recover  from  tlie  other. 

Approved  in  dissenting  opinion  in  McNeill  v.  Durham  etc.  R.  Co., 
135  N.  C.  723,  67  L.  R.  A.  227,  47  S.  E.'779,  majority  holding  railroad 
liable  for  injuries  to  passenger  riding  on  pass  issued  in  violation  Laws 
1891,  c.  320,  §  4,  p.  277. 

Principle  of  estoppel  as  applicable  to  rights  of  parties  under  void 
Sunday  contract.    Note,  Ann.  Oaa.  1916E,  467. 

Oonrta  will  afford  no  relief  on  void  contract. 

Approved  in  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed.  477,  479, 
holding  county  commissioners  cannot  contract  with  newspaper  other 
than  one  published  in  county;  In  re  Johnson,  224  Fed.  186,  holding 
brewing  company  could  not  recover  money  loaned  to  one  purchasing 
illegal  liquor  license;  First  Nat.  Bank  v.  Monroe,  135  Ga.  621,  32 
L.  R.  A.  (N.  8.)  650,  69  S.  E.  1126,  holding  national  bank  cannot  be- 
come guarantor  on  negotiable  paper;  Eastern  Expanded  Metal  Co.  v. 
Webb  etc.  Const.  Co.,  195  Mass.  362,  11  Ann.  Oas.  631,  81  N.  E.  252, 
holding  where  contract  called  for  construction  of  building  in  violation 
of  ordinance,  same  was  unenforceable;  Third  Nat.  Exch.  Bank  v.  Smith, 
17  N.  M.  185,  187,  125  Pac.  638,  639,  holding  recovery  of  property 
cannot  be  had  if  resort  must  be  had  to  illegal  contract;  McCall  v. 
Whaley,  52  Tex.  Civ.  648,  115  S.  W.  659,  refusing  to  enforce  contract 
to  use  influence  to  procure  appointment  as  postmaster. 

Distinguished  in  GUchrist  v.  Hatch,  183  Ind.  386,  106  N.  E.  699, 
holding  courts  will  grant  relief  where  public  interest  demands  it; 
Bendet  v.  Ellis,  120  Tenn.  294,  295,  127  Am.  St.  Rep.  1000,  18  L.  R.  A. 
(K.  S.)  114,  HI  S.  W.  800,  holding  fund  realized  in  illegal  transaction 
and  held  by  third  party  cannot  be  retained  by  him. 

Who  may  object  to  sale  of  property  by  corporation  as  ultra  vires 
act.    Note,  Ann.  Gas.  1916A,  840. 

Miscellaneous.  Cited  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S. 
152,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  891,  34  Sup. 
Ct.  526,  holding  carrier  may  limit  its  liability  on  baggage  to  one  hun- 
dred dollars  unless  greater  value  is  declared;  Montana  Min.  Co.  v.  St. 
Louis  Min.  etc.  Co.,  204  U.  S.  214,  51  L.  Ed.  447,  27  Sup.  Ct.  254,  hold- 
ing certiorari  -will  lie  to  determine  jurisdiction  of  court  over  writ  of 
error;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S*  13,  49  L.  Ed.  367,  25 
Sup.  Ct.  158,  question  of  jurisdiction  between  writ  of  error  and  cer- 
tiorari not  determined;  Columbus  Const.  Co.  v.  Crane  Co.,  174  U.  S. 
602,  43  L.  Ed.  1103,  19  Sup.  Ct.  722,  dismissing  error  to  Supreme  Court, 
taken  while  case  was  pending  in  Circuit  Court  of  Appeals ;  In  re  T.  H. 
Bunch  Co.,  180  Fed.  527,  holding  l^slature  must  provide  that  acts  in 
contravention  of  statute  are  illegal. 
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171  U.  8. 161-179,  43  L.  Ed.  118,  18  Sup.  Ot.  868,  DISTRICT  OF  OOLXTMBIA 
▼.  BATTiFiY. 

Agreement  for  arbitration  involvee  power  to  contract,  except  if  made 
under  mle  of  court. 

Approved  in  Northern  Central  Ry.  Co.  v.  Maryland,  187  U.  S.  270, 
47  li.  Ed.  173,  23  Sup.  Ct.  66,  holding  statute  eompromising  litigation 
between  State  and  corporation,  arising  from  claim  of  corporation  of 
tax  exemption  and  fixing  tax  rate  for  corporation,  may  be  repealed 
by  later  act,  which  changes  rate  of  taxation;  Brown  v.  Fletcher's  Es- 
tate, 146  Mich.  425,  123  Am.  St.  Bep.  233,  15  L.  R.  A.  (N.  8.)  632,  109 
N.  W.  695,  holding  decree  against  estate  is  satisfied  on  distribution 
of  estate;  Sprinkle  v.  Sprinkle,  159  N.  C.  83,  74  S.  E.  739,  holding 
action  on  result  of  arbitration  is  governed  by  three-year  limitation. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  8.)  339,  345. 

District  of  Columbia  has  only  sucli  powers  as  are  conferred  by  statute. 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  181  U.  S. 
458,  46  li.  Ed.  952,  21  Sup.  Ct.  682,  holding  seals  of  commissioners 
to  contract  presumed  to  have  been  affixed  as  seal  of  corporation ;  State 
V.  Lasher,  71  Conn.  546^  44  L.  R.  A.  200,  42  Atl.  638,  election  of  officer 
by  method  not  provided  in  charter  is  invalid. 

District  of  Columbia  commissionen  have  not  power  to  make  a  common- 
law  submission  of  claim  to  arbitrators. 

Approved  in  United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake 
Petroleum  Co.,  222  Fed.  1007,  holding  agreement  to  arbitrate  is  gov- 
erned by  law  of  forum;  Myers  v.  District  of  Columbia,  25  App.  D.  C. 
137,  holding  board  of  school  trustees  cannot  bind  district  for  services 
rendered  schools;  Smith  v.  District  of  Columbia,  25  App.  D.  C.  374, 
holding  commissioners  appointed  by  act  of  Congress  to  supervise  con- 
struction of  railroad  are  agents  of  Congress. 

Distinguished  in  Parsons  v.  District  of  Columbia,  35  App.  D.  C.  335, 
holding  commissioners  may  bind  district  in  contracting  for  municipal 
building. 

Right  of  municipality  to  arbitrate  or  compromise  disputed  claim. 
Note,  18  Ann.  Gas.  1031. 

Miscellaneous.  Cited  in  Roth  v.  District  of  Columbia,  16  App.  D.  C. 
333,  holding  district  liable  where  municipal  stable  is  kept  in  negligent 
manner. 

171  U.  8.  179-lQZr  43  I*.  Ed.  127,  18  Sup.  Ct.  802,  YOUNG  ▼.  AMT. 

Supreme  Court  cannot  re-examine  facts  in  reviewing  casea  ftom  terri- 
tories, only  legal  conclusions  and  rulings  on  evidence. 

Approved  in  Crowe  v.  Trickey,  204  U.  S.  235,  51  L.  Ed.  458,  27  Sup.  Ct, 
275,  and  Simms  v.  Simms,  175  U.  S.  169,  44  L.  Ed.  117,  20  Sup.  Ct.  61, 
both  following  rule ;  Rosaly  v.  Graham  y  Frazer,  227  U.  S.  590,  57  L.  Ed. 
658,  33  Sup.  Ct.  333,  holding  statement  of  Tacts  in  opinion  may  be  con- 
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sidered  as  findings;  Gonzales  y.  Buist,  224  XJ.  S.  130,  56  L.  Ed.  605, 
32  Sup.  Ct./463,  holding  exception  must  be  taken  to  sustaining  of  plea 
of  res  ad  judicata  before  Supreme  Court  will  review  same ;  Dc  La 
Rama  v.  De  La  Rama,  201  U.  S.  309,  60  L.  Ed.  767,  26  Sup.  Ct.  4^5, 
decree  of  Philippine  territorial  court  granting  divorce  and  twenty-five 
thousand  dollars  as  wife's  share  of  conjugal  property,  under  act  of 
July  1,  1902 ;  Luhrs  v.  Hancock,  181  U.  S.  570,  45  L.  Ed.  1007,  21  Sup. 
Ct.  727,  applying  rule  in  action  of  ejectment;  Apache  Count}^v.  Barth, 
177  U.  S.  542,  44  L.  Ed.  879,  20  Sup.  Ct.  719,  applying  rule  in  action 
to  recover  from  county  upon  its  warrants;  Nashville  Interurban  Ry. 
V.  Bamum,  212  Fed.  639,  129  C.  C.  A.  170,  holding  fact  that  evidence 
supports  findings  is  conclusive  on  appeal. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Ann.  Oas.  1916B,  877,  882,  896. 

171  n.  8.  187-202»  43  L.  Ed.  180,  18  Sup.  Ot.  881,  THE  IBRAWAIKDT. 

General  average  contritmtion  cannot  be  claimed  by  ene  responsible 
tlirottgli  his  repreeentation  for  the  danger  Incurred. 

Approved  in  The  Chattahoochee,  173  U.  S.  552,  554,  48  L.  Ed.  807, 
19  Sup.  Ct.  496,  where  both  vessels  are  in  fault,  it  is  proper  to  deduct 
half  value  of  cargo  from  half  value  of  sunken  ship  and  limit  recovery 
to  difference;  The  Strathdon,  94  Fed.  207,  208,  211,  cargo  owner  may 
maintain  action  for  contribution  for  loss  of  cargo,  although  carrier 
may  not  maintain  similar  action  for  ship's  loss;  Flint  v.  Christall,  88 
Fed.  987,  31  C.  C.  A.  593,  following  rule;  Bartley  v.  Borough  Develop- 
ment Co.,  214  Fed.  300,  holding  hirer  of  barge  not  liable  where  injury 
resulted  from  unseaworthiness;  The  R.  P.  Fitzgerald,  212  Fed.  682, 
684,  129  C.  C.  A.  214,  holding  master  must  take  such  precautions  as 
reasonable  prudence  would  warrant;  The  Indrapura,  178  Fed.  594,  hold- 
ing flood  resulting  from  defective  pipe  rendered  master  liable;  The 
Jason,  162  Fed.  59,  holding  master  liable  in  using  defective  chart; 
The  Tenedos,  137  Fed.  445,  master  liable  for  unseaworthiness  of  vessel 
where  water  enters  through  submerged  porthole,  no  examination  havin<; 
been  made  immediately  prior  to  sailing. 

Distinguished  in  The  Jason,  225  U.  S.  49,  52,  54,  56  L.  Ed.  976,  977, 
978,  32  Sup.  Ct.  560,  holding  general  average  contribution  may  be 
claimed  even  though  ship  negligently  stranded. 

Barter  Act  of  1893  explained,  and  held  not  to  give  ship  owner  right 
to  general  average  contribution,  where  danger  Incurred  through  master's 
mismanagement. 

Approved  in  The  Lackawanna,  220  Fed.  1002,  and  The  Ninfa,  156 
Fed.  517,  both  applying  principle;  The  South wark,  191  U.  S.  6,  7,  48 
L.  Ed.  68,  69,  24'  Sup.  Ct.  1,  holding  furnishing  of  refrigerating  appa- 
ratus in  good  order  competent  for  safe  carriage  of  cargo  of  beef  which 
vessel  has  undertaken  to  carry  is  within  obligation  to  use  due  diligence 
to  provide  seaworthy  vessel  within  Harter  Act;  Knott  v.  Botany 
Worsted  Mills,  179  U.  S.  73,  46  L.  Ed.  93,  21  Sup.  Ct.  31,  holding 
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wool  damaged  by  drainage  from  wet  sugar,  through  negligence  of 
those  in  charge  of  ship  and  cargo,  was  not  from  fault  in  management 
of  vessel  within  Barter  Act,  §  3;  The  Coastwise,  233  Fed.  3,  holding 
tug  and  laden  barge  in  tow  do  not  constitute  ''single  yessel";  Baltimore 
etc.  Barge  Co.  v.  Eastern  Coal  Co.,  195  Fed.  484,  485,  115  C.  C.  A. 
393,  holding .  owner  of  tug  liable  for  loss  of  barge  due  to  negligent 
towage;  Golcar.S.  S.  Co.  v.  Tweedie  Trading  Co.,  146  Fed.  570,  Barter 
Act,  §  2,^does  not  apply  to  charter-party  by  which  ship  is  demised; 
New  York  etc.  S.  S.  Co.  v.  Ansonia  Clock  Co.,  139  Fed.  894,  895,  896, 
897,  stipulation  in  bill  of  lading  entitling  ship  owner  to  share  in  general 
average  necessary  because  of  servant's  negligence  in  navigating  vessel; 
Tarabochia  v.  American  Sugar  Ref.  Co.,  135  Fed.  425,  cannot  claim 
general  average  contribution  where  ship  went  on  reef  due  to  probable 
negligence  of  mate  in  changing  course;  The  Pine  Forest,  129  Fed. 
706,  707,  1  li.  R.  A.  (N.  S.)  873,  64  C.  C.  A.  228,  owner  of  vessel 
raising  barge  cannot  claim  salvage  where  he  also  owned  tug  which 
sunk  barge;  The  Germanic,  124  Fed.  3,  59  C.  C.  A.  521,  holding  when 
by  negligent  and  improper  manner  of  unloading  caigo,  condition  of 
instability  brought  about,  which,  owing  to  accumulation  of  ice  on 
upper  deck,  renders  vessel  topheavy  and  she  turned  turtle  at  dock,  she 
is  liable  for  damage  to  cargo;  The  George  W.  Roby,  111  Fed.  617,  620, 
49  C.  C.  A.  481,  holding  Barter  Act  does  not  affect  rule  giving  priority 
to  claim  of  innocent  cargo  owners  over  that  of  vessel  owner  against 
fund  available  for  payment  of  damages  sustained  through  collision  for 
which  both  vessels  have  been  adjudged  in  fault;  Nord-Deutscher  Lloyd 
V.  President  etc.  of  Insurance  Co.  of  North  America,  110  Fed.  425,  49 
C.  C.  A.  1,  holding  due  diligence  to  make  lighter  seaworthy  not  ei^er- 
cised  where  seams  so  improperly  calked  that  they  opened  and  admitted 
water  into  hold  when  boat  rocked  by  light  swell  from  passing  steamer; 
Insurance  Co.  of  North  America  v.  North  German  Lloyd  Co.,  106  Fed. 
976,  holding  stipulation  in  bill  of  lading  that  carrier  may  convey 
goods  in  lighter  to  and  from  ship  at  risk  of  owner  of  goods  does  not 
apply  to  risks  arising  out  of  unfitness  of  lighter;  The  Manitoba,  104 
Fed.  152,  153,  holding  open  ports  at  beginning  of  voyage  through  which 
water  entered  and  damaged  cargo,  though  unknown  to  officers,  rendered 
ship  unseaworthy;  In  re  Lakeland  Transp.  Co.,  103  Fed.  332,  333,  hold- 
ing where  both  vessels  were  in  fault  for  collision,  in  which  one  was 
sunk,  with  her  cargo,  cargo  owner  has  superior  lien  upon  fund  avail- 
able for  reparation;  International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co., 
TOO  Fed.  312,  313,  holding  insurers  are  liable  to  assured  in  first  in- 
stance for  necessary  salvage  expenses  incurred  for  rescue  of  ship  and 
cargo  independently  of  general  average;  The  Strathdon,  94  Fed.  212, 
Barter  Act  gives  ship  owner  no  new  right  to  sue  cargo  owner  for  injury 
to  ship  caused  by  peril;  Brinson  &  Kramer  v.  Norfolk  etc.  Ry.  Co., 
169  N.  C.  430,  86  S.  E.  374,  holding  before  owner  of  vessel  can  limit 
his  liability,  he  must  show  vessel  was  seaworthy  and  in  charge  of 
competent  master. 


27  HUBBELL  v.  UNITED  STATES.    171 U.  8. 203-210 

Distin^ished  in  The  Jason,  178  Fed.  416,  101  C.  C.  A.  628,  holding 
owner  entitled  to  include  cost  of  salvage  in  general  average;  In  re  Old 
Dominion  S.  S.  Co.,  115  Fed.  849,  holding  in  proceeding  by  ship  owner 
in  District  Court  for  limitation  of  liability,  question  whether  fire  by 
which  cai^  was  destroyed  was  caused  by  design  or  neglect  of  such 
ship  owner,  so  as  to  deprive  it  of  exemption  from  liability  under  Rev. 
Stats.,  §  4282,  if  not  previously  adjudicated  will  be  determined  by 
court,  and  will  not  be  left  open  to  be  determined  by  jury  in  action 
for  that  purpose  brought  by  cargo  owner;  Sevier  v.  Mitchell,  72  Or. 
489,  142  Pac.  782,  holding  no  action  accrues  where  loss  of  shipment  of 
hogs  due  to  high  wind. 

Effect  of  unseaworthiness  of  vessel  upon  its  liability  for  goods 
damaged  by  other  causes.    Note,  13  Ann.  Oan.  510. 

Ship  owner's  right  to  average  contribution  as  against  cargo  owners 
where  common  peril  is  caused  by  master's  negligence.  Note,  24 
E.  R.  G.  437,  438. 

Prima  facie  evidence  of  ownership  of  ship  from  register.  Note, 
24  E.  B.  0.  216. 

Miscellaneous.  Cited  in  The  Lassell,  193  Fed.  541,  holding  suit  in 
rem  may  be  maintained  to  recover  for  salvage  services;  Balli  v.  New 
York  &  T.  S.  S.  Co.,  154  Fed.  290,  83  C.  C.  A.  290,  in  opinion  of 

lower  court. 

* 

171  n.  8.  203-210,  43  If.  Ed.  136,  18  Sup.  Ot.  828,  EtUBBELIf  T.  TTNITED 
STATES. 

Judgment  dismissing  Infringement  snit  on  opinion  and  findings  is  pre- 
sumably on  merits,  including  patent's  validity. 

Approved  in  Sanitary  Street  Flushing  Mach.  Co.  v.  Studebaker 
Corp.,  226  Fed.  799,  applying  principle;  Johnson  &  Johnson  v.  Herold, 
161  Fed.  601,  holding  purchaser  of  revenue  stamps  may  maintain  suc- 
cessive actions  against  collector;  State  ex  rel.  Schmidt  *v.  Superior 
Court,  62  Wash.  560,  114  Pac.  428,  holding  judgment  is  res  adjudicata 
as  to  all  points  which  might  have  been  raised. 

Judgment  dismissing  infringement  suit  bars  another  suit  upon  a  differ-' 
ent  tlioory  of  the  case. 

Approved  in  Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  46,  96 
C.  C.  A.  156,  holding  where  opinion  of  court  is  included  in  bill  of  ex- 
ceptions it  is  part  of  record;  Robinson  v.  American  Car  etc.  Co.,  142 
Fed.  172,  where  suit  for  infringing  patent  submitted  on  bill  and  answer, 
decree  dismissing  bill  is  conclusive;  Allen  v.  Davenport,  132  Fed.  221,  65 
C.  C.  A.  641,  judgment  declaring  void  contract  for  city  street  improve- 
ment bars  subsequent  suit  by  city  against  property  owner  on  quantum 
meruit ;  Norton  v.  House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  hold- 
ing where  charitable  corporation  which  was  given  power  to  hold  real 
estate  not  exceeding  fifty  thousand  dollars  in  value  was  made  residuary 
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devisee  of  Eentuckian,  and  Kentucky  conrt  in  snit  by  heirs  in  which 
corporation  intervened  decided  that  corporation  already  held  fifty  thou- 
sand dollars'  worth  of  real  estate,  judgment  estopped  corporation  from 
suing  heirs  in  another  State  to  recover  lands  there  situated  as  passing 
under  will ;  Rogers  v.  Hendrick,  85  Conn.  276,  82  Atl.  592,  holding  errone- 
ous judgment  continues  in  force  until  vacated. 

Judgment  is  no  less  a  bar  because  motion  for  new  trial  adversely 
decided. 

Approved  in  People  ▼.  Bank  of  San  Luis  Obispo,  159  Cal.  82,  Ann. 
Gas.  1912B,  1148,  37  L.  B.  A.  (N.  S.)  934,  112  Pac.  873,  holding  motion 
for  new  trial  does  not  suspend  operation  of  final  judgment. 

Judgment  la  not  yacated  by  application  for  appeal  never  perfected. 
Approved  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  667,  66 
C.  C.  A.  581,  finality  of  District  Court  decree  confirming  Mexican  land 
grant    in    California   not    affected    by    appeal    dismissed    because    not 
perfected. 

Miscellaneous.  Cited  in  Hubbell  v.  United  States,  179  U.  S.  79,  45 
L.  Ed.  97,  21  Sup.  Ct.  25,  28,  determining  question  of  infringement  of 
patent  for  metallic  cartridges. 

171  U.  8.  210-219,  43  I..  Ed.  139,  18  ^np.  Ot.  837,  TIDE-WATEB  OIL  CO. 
▼.  UNITED  STATES. 

Boxes  made  from  imported  shooks  and  steel-rods  for  nails, are  not 
wholly  of  bome  mannf  acture  entitled  to  drawback  on  exportation. 

Approved  in  Friday  v.  Hall  A  Kaul  Co.,  216  U.  S.  454,  26  L.  R.  A. 
(N.  S.)  475,  64  L.  Ed.  665,  30  Sup.  Ct.  261,  holding  company  construct- 
ing edifices  out  of  concrete  is  manufacturing  company;  Swan  &  Finch 
Co.  V.  United  States,  190  U.  S.  146,  47  L.  Ed.  986,  23  Sup.  Ct.  703,  hold- 
ing drawback  provided  by  act  of  1897  not  allowed  on  goods  placed  on 
board  vessel  bound  for  foreign  port  to  be  used  and  consumed  on  board 
vessel  during  its  voyage;  Schlitz  Brewing  Co.  v.  United  States,  181  U.  S. 
588,  45  L.  Ed.  1015,  21  Sup.  Ct.  742,  holding  corks  and  bottles  in  which 
beer  is  bottled  and  exported  for  sale  are  not  ''imported  materials  used 
in  manufacture''  of  such  beer  within  drawback  clause  of  Tariff  Act, 
although  beer  be  bottled  and  corked  and  subsequently  heated  for  its 
better  preservation;  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221 
Fed.  838,  137  C.  C.  A.  387,  and  In  re  I.  Rheinstrom  &  Sons  Co.,  207  Fed. 
135,  150,  both  holding  company  putting  out  ''Maraschino  cherries"  was 
engap^ed  in  manufacture;  Riter-Conley  Mfg.  Co.  v.  Aiken,  203  Fed.  703, 
121  C.  C.  A.  655,  holding  structure  forming  part  of  building,  is  patent- 
able as  "manufacture";  United  States  v.  Graser-Rothe,  164  Fed.  207, 
holding  "granito  or  terrazo"  is  manufactured  article;  In  re  Rutland 
Realty  Co.,  157  Fed.  296,  holding  one  engaged  in  building  houses  is  on- 
gaged  in  manufacture;  Burditt  &  Williams  Co.  v.  United  States,  153 
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Fed.  69,  82  C.  C.  A.  201,  discussini^  doty  to  be  charged  on  articles  manu- 
factured from  steel  wire;  Hotchkiss  v.  District  of  Columbia,  44  App. 
D.  C.  78,  holding  dressmaker  conducts  manufacturing  establishment; 
H.  H.  Kohlsaat  &  Co.  v.  O'Connell,  265  111.  272,  99  N.  E.  690,  holding 
company  engaged  in  manufacturing  baker's  goods  was  manufacture; 
Allen  V.  Smith,  173  U.  S.  399,  43  L.  Ed.  744,  19  Sup.  Ct.  450,  manufac- 
turer of  sugar,  not  producer  of  cane,  is  entitled  to  bounty  under  act  of 
1895;  United  States  v.  Dudley,  174  U.  S.  672,  673,  48  L.  Ed.  1130,  19 
Sup.  Ct.  801,  802,  sawed  boards  and  plank,  planed  on  one.  side  and 
grooved,  should  be  admitted  as  dressed  lumber  (act  of  1894) ;  State  v. 
American  Sugar-Ref.  Co.,  51  La.  Ann.  583,  25  South.  455,  corporation 
purchasing  manufactured  sugar  and  melting,  cleansing  and  remaking 
same  is  not  a  manufacturer;  State  v.  Wilbert's  Sons  Lumber  etc.  Co., 
51  La.  Ann.  1237,  26  South.  112,  corporation  which,  by  labor  and 
mechanical  skill,  makes  salable  articles  from  raw  material,  is  a  manu- 
facturer. 

Distinguished  in  In  re  Hudson  River  Elec.  Power  Co.,  173  Fed.  941, 
holding  company  engaged  in  manufacturing  gas  is  not  engaged  in  manu- 
facturing pursuits ;  United  States »  v.  Leonard,  108  Fed.  45,  47  C.  C.  A. 
181,  holding  substances  obtained  by  washing  solid  residuum  left  after  dis- 
tillation of  wool  grease  is  dutiable  as  wool  grease  under  paragraph  279 
of  Act  of  1897,  and  not  entitled  to  free  entry  under  paragraph  568. 

Wire  naUs,  home-made  from  imported  steel  rods,  thongh  borne  maan- 
f  actnres,  lose  their  Identity  when  used  in  nailing  boxes. 

Approved  in  State,  v.  American  Sugar  Refining  Co.,  108  La.  626,  32 
South.  974,  holding  sugar  refiner  is  a  manufacturer  and  as  such  is  exempt 
from  license  taxation  under  Constitution. 

Distinguished  in  United  States  v.  F.  W.  Myers  ft  Co.,  139  Fed.  347, 
348,  where  lumber  subjected  to  fire  proofing  process  fitting  it  for  new 
purpose,  it  is  not  sawed  lumber  under  U.  S.  Comp.  Stats.  1901,  p.  1646. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  35, 46,  49,  69. 

171  V.  S.  220-241,  43  I..  Ed.  142,  18  Sup.  Ot.  840,  EI.T  ▼.  XTMITED  8TATE& 

Title  based  on  sale  hy  intendente  of  Sonera  in  .1821  is  presumed  valid 
if  nerer  qnestioned  by  Mexican  government. 

Approved  in  Lane  v.  Watts,  235  U.  S.  22,  59  L.  Ed.  106,  35  Sup.  Ct. 
3,  holding  location  on  Mexican  land  claims  good  where  latter  declared 
void ;  Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  307,  311, 127  Pac.  733,  735, 
holding  limitations  do  not  commence  to  run  until  time  of  issuance  of 
patent ;  Faxon  v.  United  States,  171  U.  S.  251,  43  L.  Ed.  164, 18  Sup.  Ct. 
851,  in  order  to  confirm  claim,  Court  of  Private  Land  Claims,  must  be 
satisfied  that  maker  of  grant  had  authority;  Camou  v.  United  States, 
171  U.  S.  287,  43  L.  Ed.  167,  18  Sup.  Ct.  860,  arguendo. 


171 U.  S.  220-241      NOTES  ON  U.  S.  REPORTS.  30 

Sustaining  Mexican  land  grant  to  extent  of  quantity  paid  for  is  com- 
pliance with  treaty  of  Qnadalnpe. 

Approved  in  United  States  v.  Maish,  171  U.  S.  242,  43  L.  Ed.  151,  18 
Sup.  Ct.  948,  following  rule;  Camou  v.  United  States,  171  U.  S.  291,  43 
L.  Ed.  169, 18  Sup.  Ct.  861,  government  discharges  full  duty,  under  Gads- 
den treaty^  when  it  recognizes  grant  as  valid  to  amount  of  land  paid 
for;  Lane  v.  Watts,  234  U.  S.  537,  58  L.  Ed.  1455,  34  Sup.  Ct.  965,  hold- 
ing those  claiming  interest  in  land  are  not  necessary  parties  to  suit  to 
enjoin  Secretary  of  Interior  from  casting  cloud  on  land;  Richardson  v. 
Ainsa,  218  U.  S.  295,  54  L.  Ed.  1046,  31  Sup.  Ct.  23,  holding  one  whose 
title  was  complete  did  not  have  to  apply  for  confirmation ;  United  States 
V.  Green,  185  U.  S.  267,  268,  269,  46  L.  Ed.  904,  905,  22  Sup.  Ct.  644,  645, 
holding  no  confirmation  of  title  to  overplus  within  Mexican  land  grant 
for  which  Mexican  government  had  right  to  compel  payment  or  to  resell 
such  surplus  to  third  party  can  he  had  in  Court  of  Private  Land  Claims 
upon  payment  of  asserted  value  of  such  excess;  Ainsa  v.  United  States, 
184  U.  S.  648,  46  L.  Ed.  731,  22  Sup.  Ct.  511,  holding  where  conditions 
of  Mexican  grant  not  fulfilled  in  accordance  with  terms  of  grant  at  time 
of  cession,  claims  to  demasias  or  overplus  cannot  be  confirmed;  Reloj 
Cattle  Co.  V.  United  States,  184  U.  S.  637,  638,  639,  46  L.  Ed.  726,  727, 
22  Sup.  Ct.  504,  holding  claimant,  under  Mexican  grant,  for  whose  prede- 
cessor Mexican  authorities,  on  formal  denouncement  of  excess  therein 
over  area  which  grantee  (ould  take  under  Mexican  law,  have  laid  off  in 
Mexico  this  lawful  area,  cannot  have  such  lawful  area  confirmed  by 
Court  of  Land  Claims  out  of  territory  ceded  to  United  States,  which  was 
included  within  original  survey  of  grant;  Stoneroad  v.  Beck,  16  N.  M. 
761,  769,  770,  120  Pac.  901,  904,  holding  where  claims  overlap  issuance 
of  patent  establishes  claim;  Sena  v.  American  Turquoise  Co.,  14  N.  M. 
518,  98  Pac.  171,  holding  grant  must  be  confirmed  by  Spanish  official. 

Distinguished  in  Arivaca  Land  &  Cattle  Co.  v.  United  States,  184 
U.  S.  653,  46  L.  Ed.  733,  22  Sup.  Ct.  526,  holding  claims  to  demasias, 
conditions  to  acquiring  which  were  unperformed  at  date  fixed  in  Gadsden 
treaty,  cannot  be  confirmed  by  Court  of  Private  Land  Claims. 

Court  of  Private  Land  Claims  is  not  limited,  on  Mexican  claim,  to 
technical  legal  rules,  lint  proceeds  equitably. 

Cited  in  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  78,  44  L.  Ed. 
79,  20  Sup.  Ct.  29,  arguendo. 

Court  of  Private  Land  Claims  may  fix  boundaries  where  grant  narrower 
than  outboundaries  named. 

Approved  in  United  States  v.  Camou,  184  U.  S.  574,  46  L.  Ed.  696,  22 
Sup.  Ct.  506,  reaffirming  rule ;  Thompson  v.  Hill,  137  Qa.  315,  73  S.  E. 
644,  holding  parol  evidence  admissible  to  adjust  description  in  deed; 
State  V.  Ball,  90  Neb.  314,  133  N.  W.  415,  holding  surveyor's  notes  may 
be  referred  to  in  order  to  establish  boundaiy. 
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171  IT.  8.  242-243,  48  L.  Bd.  160,  18  Sop.  Ot.  048,  UNITED  STATES  T. 
MAISH. 

Mexican  grant  should  not  be  sustained  for  more  than  amonnt  petitioned 
and  paid  for. 

Approved  in  United  States  v.  Green,  185  U.  S.  267,  46  L.  Ed.  904,  22 
Sup.  Ct.  644,  and  Reloj  Cattle  Co.  v.  United  States,  184  U.  S.  637,  46 
L.  Ed.  726,  22  Sup.  Ct.  504,  both  reaffirming  role. 

171  U.  S.  244-260,  43  U  Ed.  161,  18  Sup.  Ct.  849,  FAXON  ▼.  UNITED 
STATES. 

Treasurer  of  Sonora  had  no  power  to  sell  lands  In  1844. 
Approved  in  Lane  v.  Watts,  235  U.  S.  22,  59  L.  Ed.  105,  35  Sup.  Ct. 
3,  holding  location  made  on  Mexican  claims  was  good  where  claim  later 
declared  void;  United  States  v.  Coe,  174  U.  S.  579,  43  L.  Ed.  1093,  19 
Sup.  Ct.  881,  referring  to  principal  case  for  review  of  Mexican  land 
laws. 

171  n.  S.  260-276,  43  L.  Ed.  167,  18  Sup.  Ct  794,  NOETHERN  PACIFIO 
R.  R.  00.  ▼.  SMITH. 

Railroad  taking  public  land  for  right  of  way  can  be  questioned  only 
by  government;  President's  approval  is  acquiescence. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231 
U.  S.  198,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  holding  adverse  possession  can- 
not be  acquired  as  against  railroad  right  of  way;  Union  Pacific  R.  R. 
Co.  v.  Snow,  231  U.  S.  210,  58  L.  Ed.  187,  34  Sup.  Ct.  104,  holding  act 
of  Congress  necessary  to  forfeit  right  of  way;  Kindred  v.  Union  Pacific 
R.  R.  Co.,  225  U.  S.  597,  56  L.  Ed.  1220,  32  Sup.  Ct.  780,  allowing  rail- 
road right  of  way  through  Indian  lands;  Stuart  v.  Union  Pac.  R.  Co., 
178  Fed.  757,  759,  103  C.  C.  A.  89,  holding  railroad  need  not  occupy  all 
of  right  of  way;  United  States  v.  Town  of  Nahant,  153  Fed.  523,  82 
C.  C.  A..  470,  holding  town  condemning  right  of  way  for  sewer  must 
make  compensation;  United  States  v.  Northern  Pac.  R.  R.,  95  Fed.  873, 
37  C.  C.  A.  290,  railroad  is  not  concluded  as  to  terminus  until  approval 
of  selection  by  department;  Ainsa  v.  New  Mexico  etc.  R.  Co.,  13  Ariz. 
325,  327, 114  Pac.  973,  974,  holding  railroad  acquires  title  to  entire  right 
of  way;  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  391,  94  Pac.  65, 
holding  railroad  may  be  allowed  additional  land  for  station  grounds; 
Atchison  etc.  Ry.  Co.  v.  O'Leary,  79  Kan.  667,  100  Pac.  629,  holding 
railroad  could  enjoin  paving  of  part  of  right  of  way ;  Union  Pac.  R.  Co. 
V.  Harris,  76  Kan.  264,  91  Pac.  71,  holding  right  of  way  could  not  affect 
land  on  which  settler  had  filed  declaration ;  Graham  v.  Great  Falls  Water 
Power  etc.  Co.,  30  Mont.  401,  76  Pac.  811,  preferential  right  of  entry 
of  snecessfnl  contestant  of  pre-emption  cut  off  by  act  of  March  3,  1891, 
having  made  no  declaration  or  payment ;  State  ex  rel.  Hahler  v.  Grimes, 
96  Neb.  722,  148  N.  W.  943,  holding  title  to  railroad  right  of  way  cannot 
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be  obtained  by  adverse  possession ;  Roberts  v.  Sionx  City  etc.  R.  Co.,  73 
Neb.  18,  10  Ann.  Oas.  992,  2  L.  B.  A.  (N.  S.)  272,  102  N.  W.  63,  holding 
occupation  of  part  of  right  of  way  with  grain  elevators  will  not  be  con- 
sidered adverse  possession;  Heilbron  v.  St.  Liouis  Southwestern  Ry.  Co., 
52  Tex.  Civ.  581,  113  S.  W.  613,  holding  railroad  could  destroy  road  on 
right  of  way ;  dissenting  opinion  in  Union  Pac.  R.  Co.  v.  City  of  Greeley, 
189  Fed.  26,  110  C.  C.  A.  575,  majority  holding  railroad  could  dedicate 
part  of  right  of  way  as  public  street. 

Squatter  cannot  maintain  possession  against  government  or  grantees. 

Approved  in  King  v.  McAndrews,  111  Fed.  872,  60  C.  C.  A.  29,  hold- 
ing Dakota  act  of  March  7,  1885,  including  portion  of  Indian  reserva- 
tion in  city  of  Chamberlain,  did  not  withdraw  land  from  entry  as  it  was 
not  part  of  public  lands;  Bergstrom  v.  Alaska  Cent.  Ry.  Co.,  3  Alaska, 
436,  holding  entry  must  be  completed  in  land  office  before  settler  obtains 
vested  rights. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Ely,  26  Wash.  389,  66 
Pac.  557,  holding  where  railroad  without  objection  for  more  than  ten 
years  permits  portion  of  its  right  of  way  to  be  acquired  by  pre-empti  on- 
ers, who  make  valuable  improvements  thereon,  company  is  estopped  from 
asserting  title  to  those  portions  of  right  of  way  thus  occupied. 

Nortbem  Paclflc,  building  under  act  of  1864,  acquires  superior  title  in 
its  right  of  way,  to  land  company  settling  town  site  with  Intent  to  get 
patent. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  353,  57  L.  Ed. 
543,  33  Sup.  Ct.  338,  holding  right  of  way  need  not  be  occupied  to  its  full 
width;  O'Connor  v.  Gertgens,  85  Minn.  490,  89  N.  W.  869,  holding  Act 
of  Congress  of  1890,  §  6,  repealing  Land  Grant  Act  of  March  3,  1865, 
§  7,  did  not  annul  executive  order  previously  made  whereby  certain  lands 
had  been  withdrawn  from  public  domain  for  benefit  of  grant. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  Townsend,  84  Minn.  156, 
86  N.  W.  1008  (reversed  in  190  U.  S.  267),  holding  one  who  enters  tract, 
under  homestead  laws,  across  which  Northern  Pacific  has  previously  con- 
structed its  line  on  right  of  way  provided  for  by  Congressional  Land 
Grant  Act  of  1864,  may,  as  against  such  company,  acquire  title  to  part 
of  such  way  by  adverse  possession  for  period  prescribed  by  Gen.  Stats. 
1894,  §  5134;  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  630,  76  N.  W. 
230,  right  of  way  grant  attaches  on  approval  of  profile,  subject  to  prior 
entry,  becoming  absolute  on  abandonment  thereof. 

Estoppel  arises  against  land  owner  permitting  railroad  right  of  way  and 

large  expenditures  thereon. 

Approved  in  Town  of  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  321, 
60  L.  Ed.  306,  36  Sup.  Ct.  105,  applying  rule  where  telegraph  company 
occupied  city  streets ;  United  States  v.  Lynah,  188  U.  S.  467,  47  L.  Ed. 
547,  23  Sup.  Ct.  356,  holding  where  government  by  construction  of  dam 
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so  floods  lands  as  to  destroy  them  land  owner  is  entitled  to  compensa- 
tion, though  injury  done  in  improving  navigability  of  river;  New  York 
V.  Pine,  185  U.  S.  101,  46  L.  Ed.  824,  22  8up.  Ct  595,  holding  ascertain- 
ment and  decree  for  payment  of  damages  with  injunction  in  alternative 
is  measure  of  relief  in  suit  by  riparian  owner  to  restrain  construction 
by  city  of  dam  in  aid  of  its  water  supply,  by  which  waters  of  river  are 
unlawfully  diverted  from  natural  flow  through  lands  of  riparian  owners 
who  delayed  suit  until  construction  had  proceeded  two  years;  Ferguson 
V.  Omaha  etc.  R.  Co.,  227  Fed.  518,  holding  land  owner  may  hold  railroad 
to  covenant  to  keep  wagon  road  in  repair;  Western  Union  Tel.  Co.  v. 
Georgia  R.  A  Banking  Co.,  227  Fed.  291,  holding  Federal  court  will  en- 
join railroad  from  removing  telegraph  poles;  Eastern  Oregon  Land  Co. 
V.  Des  Chutes  R.  Co.,  213  Fed.  900,  holding  land  owner's  only  remedy  is 
action  for  damages ;  Bannse  v.  Northern  Pac.  Ry.  Co.,  205  Fed.  330,  hold- 
ing land  owner  allowing  railroad  to  change  course  of  stream  cannot  later 
claim  damages;  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  907,  114 
C.  C.  A.  119,  holding  liability  attaches  to  United  States  where  property 
of  public  contractor  taken  over  by  it  was  held  only  under  conditional 
sale ;  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  686,  77  C.  C.  A.  106,  com- 
plainant constructing  water  ditch  across  defendant's  claim  without 
objection  can  enjoin  destruction  of  ditch  by  defendant  pendente  lite; 
Donohoe  v.  £1  Paso  etc.  R.  Co.,  11  Ariz.  295,  94  Pac.  1092,  refusing  to 
allow  homesteader  to  maintain  action  after  being  silent  for  three  years ; 
Miller  &  Lux  v.  Enterprise  Canal  etc.  Co.,  169  Cal.  429,  147  Pac.  573, 
holding  owner's  only  remedy  is  to  seek  compensation;  Denver  etc.  R.  Co. 
V.  Doelz,  49  Colo.  56,  111  Pac.  597,  holding  railroad  company  acquires 
title  after  seven  years'  possession;  Penrhyn  Slate  Co.  v.  Granville  Elec- 
tric etc.  Co.,  181  N.  T.  90,  73  N.  E.  569,  riparian  owner  loses  right  by 
laches  after  diversion  of  water  from  stream  by  city  for  waterworks  oper- 
ated for  fifteen  years ;  Gustin  v.  Harting,  20  Wyo.  28,  Ann.  Oas.  19140, 
911,  121  Pac.  531,  applying  rule  where  land  owner  consented  to  construc- 
tion of  flume. 

Distinguished  in  Southern  California  R.  Co.  v.  Slauson,  6  Cal.  Unrep. 
877,  68  Pac.  108,  holding  where  railroad  agreed  to  build  station,  it  could 
not  acquire  title  until  it  had  done  so ;  Ryan  v.  Weiser  Valley  Land  etc. 
Co.,  20  Idaho,  296,  118  Pac.  771,  holding  land  owner  may  enjoin  water 
company  from  constructing  dam  across  stream. 

Orant  by  Oongress  of  four  bnndred  feet  rlgbt  of  way  Is  conclusive  de- 
termination of  necessity  for  that  mucli. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  781,  784,  80 
Pac.  403,  404,  Snow  v.  Union  Pac.  R.  Co.,  55  Colo.  178,  133  Pac.  1639, 
and  Northern  Counties  Inv.  Trust  Co.  v.  Enyard,  24  Wash.  370,  64  Pac. 
517,  all  following  rule;  Northern  Pacific  R.  R.  Co.  v.  Townsend,  190 
U.  S.  272,  47  L.  Ed.  1047,  23  Sup.  Ct.  673  (reversing  84  Minn.  152),  hold- 
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ing  adverse  ownership  for  private  use  under  State  statute  of  limitations 
confers  no  title  on  individual  to  portion  of  right  of  way  granted  to 
Northern  Pacific  by  act  of  1864 ;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern 
Pac.  Ry.  Co.,  214  Fed.  924,  927,  131  C.  C.  A.  216,  and  H.  A.  &  L.  D. 
Holland  Co.  v.  Northern  Pac.  Ry.  Co.,  208  Fed.  602,  both  holding  rail- 
road could  not  dedicate  part  of  right  of  way  as  public  street ;  Union  Pac. 
Ry.  Co.  V.  Karges,  169  Fed.  465,  holding  right  of  way  could  not  be  lost 
by  adverse  possession;  Kindred  v.  Union  Pac.  R.  Co.,  168  Fed.  653,  94 
C.  C.  A.  112.  holding  equity  will  enjoin  encroachment  on  right  of  way; 
Clendaniel  v.  Conrad,  3  Boyce  (Del.),  588,  Ann.  Oas.  1915B,  968,  83  Atl. 
1048,  allowing  condemnation  of  two  hundred  foot  strip  of  land  for  boule- 
vard ;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  514,  87  Pac.  694,  holding 
approval  of  President  to  right  of  way  will  be  presumed;  McLucas  v.  St. 
Joseph  etc.  Ry.  Co.,  67  Neb.  614,  2  Ann.  Cas.  715,  97  N.  W.  313,  statute 
of  limitations  no  defense  to  action  to  recover  right  of  way  granted  by 
general  government ;  Northern  Pac.  Ry.  Co.  v.  Concannon,  75  Wash.  596, 
135  Pac.  654,  holding  where  railroad  loses  title  by  adverse  possession, 
same  does  not  revert  to  government;  North  Coast  Ry.  v.  Northern  Pac. 
Ry.  Co.,  48  Wash.  533,  94  Pac.  114,  holding  railroad  need  only  show  pub- 
lic necessity  for  condemning  right  of  way. 

Adverse    possession    of    railroad  right    of    way.    Note^  L.  R.  A. 
1916B,  658,  659. 

171    17.  8.  277-291,  43  I..  Ed.  163,  18  Sup.  Ct.  856,  0AM0X7  T.  TTNTTED 
STATES. 

Land  sales  by  Mexican  States  In  1833  will  be  recognized  by  TTnited 
States  under  aadsden  treaty. 

Approved  in  Perrin  v.  United  States,  171  U.  S.  292,  43  L.  Ed.  169, 

18  Sup.  Ct.  861,  following  rule. 

Distinguished  in  United  States  v.  Coe,  174  U.  S.  579,  43  L.  Ed.  1093, 

19  Sup.  Ct.  881,  after  adoption  of  Mexican  Constitution  of  1836  no 
power  remained  in  several  States  to  make  grants. 

Miscellaneous.  Cited  in  United  States  v.  Camou,  184  U.  S.  572, 
46  L.  Ed.  695,  22  Sup.  Ct.  505,  explaining  decision  of  principal  case. 

171  T7.  S.  202,  43  ll  Ed.  169,  18  Sup.  Ct.  861,  PEBBIN  ▼.  UNITED  STATES. 

Adjudged  in  conformity  with  Camou  ▼.  TTnited  States,  171  U.  S.  277, 
43  L.  Ed.  163,  18  Sup.  Ct.  867. 

Approved  in  United  States  v.  Green,  185  U.  S.  267,  46  L.  Ed.  904, 
22  Sup.  Ct.  644,  holding  no  confirmation  of  title  to  overplus  within 
Mexican  grant,  for  which  Mexican  government  had  right  to  compel 
payment  or  to  resell  such  surplus  to  third  party,  can  be  had  in  Court 
of  Private  Land  Claims  upon  payment  of  asserted  value  of  such 
excess ;  Reloj  Cattle  Co.  v.  United  States,  184  U.  S.  637,  46  L.  Ed.  726, 
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22  Sap.  Ct.  504,  holding  where  four  sitios  were  sold,  paid  for  and 
granted,  title  of  grantee  is  limited  to  that  quantity. 

Miscellaneous.  Cited  in'  Camou  v.  United  States,  171  U.  S.  279, 
43  L.  Ed.  165,  18  Sup.  Ct.  857,  companion  case. 

171  U.  8.  293-312,  43  L.  Ed.  170,  18  Sup.  Ot.  909,  WAIAATH  ▼.  OHAMPIOK 

MIK.  00. 
,        Mine  locator's  rigbt,  under  acts  of  1866,  1872,  to  pursue  vein  Is  limited 
by  vertical  end  planes. 

Approved  in  Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  131  Cal. 
24,  63  Pac.  151,  holding  end-lines  of  surface  location  of  quartz  lode 
located  under  act  of  1866,  and  patented  under  act  of  1872,  need  not 
he  parallel  in  order  to  insure  extralateral  rights  to  owner. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  53  li.  B.  A.  491,  500,  603. 

End-lines  of  vein  located  by  act  of  1866  are  end-lines  of  all  later  found 
within  claim's  surface  boundaries. 

Approved  in  Conkling  Min.  Co.  v.  Silver  King  etc.  Mines  Co.,  230 
Fed.  563,  applying  principle;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v. 
Empire  State-Idaho  Min.  etc.  Co.,  108  Fed.  194,  holding  where  two 
claims  overlap  along  apex  of  ledge,  though  end-lines  of  senior  loca- 
tion converge  and  meet  within  other  claim,  owner  of  junior  claim  can- 
4  not  take  up  ledge  in  its  downward  course  beyond  point  where  lines 
converge  and  follow  it  within  limits  of  own  end-lines;  St.  Louis  Min. 
etc.  Co.  V.  Montana  Min.  Co.,  104  Fed.  667,  56  L.  B.  A.  725,  44  C.  C.  A. 
120,  holding  where  secondary  vein  crosses  common  side-line  between 
two  mining  claims  at  angle  and  apex  of  vein  is  of  such  width  that  it 
is  partly  within  .both  claims,  entire  vein  considered  as  apexing  upon 
senior  location  until  it  has  wholly  passed  beyond  its  side-line  without 
r^ard  to  direction  in  which  vein  dips;  Cosmopolitan  Min.  Co.  v. 
Foote,  101  Fed.  521,  holding  where  mining  claim  is  located  across  vein 
locator  not  entitled  to  any  extralateral  rights,  though  another  vein  ex* 
tending  transversely  to  one  intended  to  be  located  may  have  its  apex 
inside  of  such  surface  lines;  Empire  Milling  etc.  Co.  v.  Tombstone 
Mill  etc.  Co.,  100  Fed.  915,  holding  where  lode  claim  is  located  across 
vein  owner  is  entitled  to  follow  dip  of  vein  having  apex  within  sur- 
face boundaries  of  claim  beyond  vertical  plane  passing  through  such 
lines;  Jefferson  Min.  Co.  v.  Anchoria  etc.  Mill.  Co.,  32  Colo.  187,  190, 
75  Pac.  1074,  1075,  where  two  conflicting  claims  have  portion  of  apex 
of  same  vein,  and  there  is  conflict  as  to  dip  rights,  senior  location 
prevails;  Stewart  Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho,  740,  132 
Pac.  793,  holding  discovery  of  secondary  vein  will  not  g^ve  locator 
extralateral  rights. 

Distinguished  in  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo.  137,  72  Pac. 
449,  owner  of  lode  claim  has  extralateral  right  to  secondary  vein  apex- 
ing within  surface  line  of  location. 
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Mine  soperintendenVs  admlflslon  as  to  boundary  la  beyond  anthority  and 
does  not  estop  principal. 

Approved  in  Fergason  y.  Basin  Consol.  Mines,  152  CaL  714,  93 
Pae.  868,  refusing  to  admit  such  evidenee;  Butte  etc.  Mining  Co.  v. 
Montana  Ore  etc.  Co.,  21  Mont.  541,  55  Pac.  113,  general  manager  of 
corporation  is  not  presumed  to  have  power  to  grant  easement  or  license. 

By  act  of  1866  end-lines  must  be  straight  thon^th  not  paraUel. 
Approved  in  Argonaut  Min.  Co.  v.  Kennedy  Min.  etc  Co.,  131  Cal. 
26,  28,  63  Pac.  152,  153,  holding  where  end-lines  of  quartz  lode  diverge 
from  each  other  extralateral  rights  are  not  measured  upon  dip  by  plane 
coincident  with  first  end-line  of  surface  location  and  one  drawn  parallel 
thereto  at  other  end  of  ledge,  but  exist  between  vertical  planes  drawn 
perpendicular  to  general  strike  of  lode  through  extreme  points  of  its 
length. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  846. 

171  V.  8.  812-344,  43  I..  Ed.  178, 18  Sap.  Ot.  876,  NEW  OBJ^EAXfB  r.  TEXAS 
ETC.  VJ.  00. 

Condition  precedent  is  one  going  to  entire  substance  of  contract  and 
'Whole  consideration. 

Approved  in  Huggins  v.  Daley,  99  Fed.  610,  48  L.  R.  A.  320,  40 
C.  C.  A.  12,  holding  where  oil  lease  by  which  lessor  is  to  be  compen- 
sated solely  by  share  of  product  contains  proviso  requiring  lessee  to 
commence  and  complete  well  within  specified  time,  such  proviso  is 
condition  precedent  to  vesting  of  estate  in  lessee,  and  contract  is  for- 
feitable for  its  nonperformance;  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.,  119  La.  859,  44  South.  504,  holding  party 
need  not  be  put  in  default  before  suit  for  rescission. 

171  V.  S.  845-361,  43  L.  £d.  191,  18  Sup.  Ot.  862,  PATAPSOO  aUANO  00. 
▼.  NOBTH  CAROLINA  BOABD  OF  AaBICUI.TUBB. 

Statute  repealing  void  law  presumably  is  not  intended  to  revive  prior 
law,  rendering  last  act  open  to  same  objection. 

Approved  in  Faber  v.  United  States,  221  U.  S.  659,  56  L.  Ed.  899, 
31  Sup.  Ct.  659,  holding  Philippine  Islands  are  not  ''another  country," 
within  Cuban  Commercial  Convention  of  1903,  article  Vlll. 

Beeeipts  under  Kertli  OarcAlna  fertilizer  infection  law  are  not  so  ex- 
cessive ae  to  show  them  improper  regulations. 

Approved  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  505,  58  L.  Ed. 
702,  34  Sup.  Ct.  377  (reversing  117  Md.  340,  341,  344,  345,  347,  82 
Atl.  382,  383,  384),  holding  charge  of  one  cent  per  bushel  for  inspec- 
tion of  oysters  was  excessive;  Standard  Stock  Food  Co.  v.  Wright,  225 
U.  8.  649,  660,  66  L.  Ed.  1201,  32  Sup.  Ct.  784,  and  Savage  v.  Jones, 
225  U.  S.  525,  526,  529,  56  L.  Ed.  1191,  1192,  1193,  32  Sup.  Ct.  715, 
both  upholding  statutes  providing  for  inspection  of  concentrated  com- 
...cicial  feeding  stufiEs;  State  v.  Vickens,  186  Mo.  107,  84  S.  W.  909, 
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upholding  act  directing  appointment  of  factory  inspectors  who  collect 
inspection  fee  of  one  dollar;  State  v.  McKinney,  29  Mont.  388,  74  Pac. 
1099,  upholding  Laws  1903,  c.  120,  p.  226,  creating  office  of  milk  in- 
spector, imposing  license  fee  of  twelve  dollars  per  annum  on  milk 
business  where  person  has  more  than  five  cows;  Territory  v.  Denver 
etc.  R.  R.  Co.,  12  N.  M.  433,  437,  78  Pac.  76,  77,  upholding  Law  1901, 
c.  45,  §§  3,  4,  p.  96,  providing  for  inspection  of  hides  of  animals 
killed  in  slaughter-houses  at  rate  of  ten  cents,  penalizing  railroad  car- 
rying uninspected  hides  outside  territory;  State  v.  Southern  Cotton  Oil 
Co.,  154  N.  C.  636,  70  S.  E.  742,  upholding  statute  requiring  inspection 
of  fertilizer;  Jewett  Bros.  &  Jewett  v.  Smail,  20  S.  D.  246,  105  N.  W. 
740,  Sterrett  &  Oberle  Packing  Co.  t.  Portland,  79  Or.  267,  154  Pac. 
412,  and  George  H.  Lee  Co.  v.  Webster,  190  Fed.  358,  all  upholding 
statute  providing  for  insx)ection  of  foodstuffs;  dissenting  opinion  in 
State  V.  Bixman,  162  Mo.  57,  62  S.  W.  843,  majority  upholding  Beer 
Inspection  Act  of  May  4,  1899. 

Distinguished  in  Castle  v.  Mason,  91  Ohio  St.  305,  110  N.  E.  465, 
refusing  to  uphold  excessive  fees  charged  for  inspection  of  oils;  Paget 
Sound  Warehouse  Co.  v.  Northern  Pac.  Ry.vCo.,  58  Wash.  326,  108 
Pac.  956,  holding  State  could  not  provide  for  shipment  of  grain  to  owner 
himself ;  State  v.  Whitcom,  122  Wis.  116,  99  N.  W.  470,  holding  invalid 
Laws  1901,  c.  341,  p.  477,  imposing  license  on  peddlers  except  manu- 
facturers, fomaers,  blind,  deaf,  dumb  or  crippled  persona. 

State  inspection  laws,  applied  before  article  Is  part  of  commerce,  and 
afterward  as  police  regulation,  are  valid. 

Approved  in  Simpson  v.  Shcpard,  230  U.  S.  408,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546,  33  Sup.  Ct.  729,  holding 
State  may  regulate  intrastate  railroad  rates;  General  Oil  Co.  v.  Crain, 
209  U.  S.  231,  62  L.  Ed.  766,  28  Sup.  Ct.  475,  holding  State  may  pro- 
*  vide  for  inspection  of  oil  held  at  distributing  point;  AsBell  v.  ICansas, 
209  U.  S.  256,  14  Ann.  Gas.  1101,  52  L.  Ed.  781,  28  Sup.  Ct.  485, 
holding  State  may  require  inspection  of  imported  cattle;  New  Mexico 
V.  Denver  etc.  R.  R.  Co.,  203  U.  S.  49,  55,  61  L.  Ed.  86,  88,  27  Sup. 
Ct.  1,  holding  State  may  prohibit  transportation  of  hides  which  do  not 
bear  evidence  of  inspection;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed. 
738,  holding  action  by  Congress  superseded  State  law  providing  for 
inspection  of  locomotive  boilers ;  Red  C  Oil  Mfg.  Co.  v.  Board  of  Agri- 
culture, 172  Fed.  701,  706,  707,  708,  709,  upholding  law  providing  for 
insx>ection  of  illuminating  oils ;  People  v.  Bacon,  243  111.  319,  44  L.  R.  A. 
(N.  S.)  686,  90  N.  E.  687,  holding  State  may  tax  grain  held  at  dis- 
tributing center;  Pocomoke  Guano  Co.  v.  Biddle,  158  N.  C.  214,  73 
S.  E.  997,  holding  property  taxable  after  reaching  destination  and 
awaiting  sale. 

Distinguished  in  Armour  A  Co.  v.  City  Council  of  Augusta,  134  Ga. 
185,  27  L.  R.  A.  (N.  8.)  676,  67  S.  E.  420,  holding  State  cannot  legis- 
late regarding  labeling  of  imported  lard. 
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State  statute  requiring  preliminary  inspection  of  importations  as 
attempted  regulation  o£  interstate  commerce.  Note,  14  Ann. 
Cas.  1104.        • 

State  Inspection  laws  to  prerent  imposition  and  protect  public  healtb, 
etc.,  are  valid. 

Approved  in  Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222 
U.  S.  393,  56  L.  Ed.  245,  32  Sup.  Ct.  152,  holding  State  may  inspect 
illuminating  oils;  Mutual  Film  Co.  y.  Industrial  Commission,  215  Fed. 
146,  holding  State  may  provide  for  censorship  of  motion-picture  films; 
In  re  Arkansas  Rate  Cases,  187  Fed.  301,  holding  State  may  regulate 
intrastate  railroad  rates;  Savage  v.  Scovell,  171  Fed.  567,  upholding 
Kentucky  pure  food  law;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157 
Fed.  578,  holding  State  may  prohibit  telegraph  companies  dealing  in 
futures;  Michigan  Tel.  Co.  v.  Charlotte,  93  Fed.  14,  permission  to  use 
post  roads  does  not  exempt  telephone  company  from  local  police  regu- 
lations; Reid  v.  People,  29  Colo.  343,  93  Am.  St.  Bep.  76,  68  Pdc.  231, 
upholding  Sess.  Laws  1885,  p.  335,  to  prevent  introduction  of  any 
infectious  or  contagious  disease  among  cattle  and  horses;  State  v. 
Butterfield  Live  Stock  Co.,  17  Idaho,  447,  134  Am.  St.  Rep.  263,  26 
L.  R.  A.  (N.  S.)  1224,  106  Pac.  457,  holding  State  cannot  impose  tax 
on  cattle  brought  from  another  State  for  grazing  purposes;  Common- 
wealth v.  Moore,  214  Mass.  28,  100  N.  E.  1076,  upholding  statute  pro- 
viding for  inspection  of  cattle;  State  v.  Bixman,  162  Mo.  27,  39,  62 
S.  W.  833,  837,  upholding  Beer  Inspection  Act  of  May  4,  1899 ;  State 
V.  Denton,  164  N.  C.  532,  80  S.  E.  402,  holding  State  may  punish  person 
having  intoxicating  liquor  in  his  possession;  State  v.  Minneapolis  etc. 
Elevator  Co.,  17  N.  D.  30,  138  Am.  St.  Rep.  691, 114  N.  W.  484,  uphold- 
ing law  requiring  elevator  companies  to  return  certificates  of  inspec- 
tion; Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333,  42  L.  R.  A.  (N.  S.) 
984,  126  Pac.  738,  upholding  law  imposing  penalty  on  railroad  com- 
panies for  failure  to  furnish  cars;  dissenting  opinion  in  Pabst  Brewing 
Co:  V.  Crenshaw,  198  U.  S.  39,  49  L.  Ed.  934,  25  Sup.  Ct.  552,  majority 
upholding  State  statute  imposing  inspection  fee  on  beer  shipped  into 
State  for  sale;  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed.  498, 
majority  refusing  to  uphold  **blue  sky"  law  of  West  Virginia. 

Distinguished  in  Globe  Elev.  Co.  v.  Andrew,  144  Fed.  880,  Laws  Wis. 
1906,  c.  19,  p.  37,  providing  for  inspection  of  grain  shipped  at  Superior 
void  as  to  interstate  shipment. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  R.  A. 
680. 

171  U.  8.  361-365,  iS  I«.  Ed.  197,  18  Sup.  Ct.  888,  8M7TH  ▼.  AMES. 

Decree  In  Smyth  ▼.  Ames,  169  XT.  S.  466,  42  I«.  Ed.  819,  18  Snp.  Ct.  418, 
modified  so  as  to  permit  rednction  in  rates  on  certain  articles. 

Approved  in  Higginson  v.  Chicago  etc.  R.  R.  Co.,  102  Fed.  198,  42 
C.  C.  A.  254,  holding  where  State  board  of  transportation  had  made 
order  requiring  railroad  to  appear  and  show   cause  why  reduction  in 
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freight  rates  should  not  be  made  and  temporaiy  injunction  sought  by 
supplemental  bill  to  restrain  board  from  entering  on  hearing,  which 
relief  based  on  ground  that  board  had  no  x>ower  to  reduce  rates,  tem- 
porary injunction  properly  refused,  afiirming  100  Fed.  236,  reciting 
history  of  litigation  and  holding  Nebraska  act  of  1887,  creating  board 
of  transportation,  not  repealed  by  "maximum  rate  law"  of  1893; 
Nebraska  Telephone  Co.  v.  Cornell,  59  Neb.  749,  82  N.  W.  2,  holding 
maximum  rate  law  of  1893  does  not  materially  modify  provisions  of 
act  of  1887,  defining  duties  and  powers  of  State  board  of  transportation. 
Distinguished  in  State  v.  Eskew,  64  Neb.  601,  602,  69  N.  W.  629, 
upholding  act  of  1887,  imposing  duties  of  labor  commissioner  on  Gov- 
emor,  and  providing  for  appointment  of  special  deputy  to  assist  in 
discharging  them. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Oas.  615. 

Beasonableness  of  rates  prescribed  must  be  tested  by  facts  existing 
when  enforcement  attempted.  « 

Approved  in  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95 
Kan.  619,  148  Pac.  672,  and  Northern  Pacific  Ry.  Co.  v.  North  Dakota, 
236  U.  S.  600,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429, 
both  holding  carrier  entitled  to  fair  return  of  profit  on  each  com- 
modity carried;  Simpson  v.  Shepard,  230  U.  S.  427,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1161,  67  L.  Ed.  1553,  33  Sup.  Ct.  .729,  applying 
rule  to  rates  established  by  State  of  Minnesota;  Louisville  etc.  R.  Co. 
V.  Railroad  Commission,  205  Fed.  804,  805,  806,  holding  decree  enjoin- 
ing enforcement  of  passenger  rates  does  not  determine  their  invalidity; 
Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  682,  in  fixing  water 
rates  depreciation  of  plant  must  be  taken  into  consideration;  Poor  v. 
Iowa  Cent.  Ry.  Co.,  155  Fed.  227,  holding  stockholder  cannot  enjoin 
railroad  from  complying  with  statute  fixing  rates;  Matthews  v.  North 
Carolina  Corporation  Commissioners,  106  Fed.  10,  holding  where  in 
proceeding  to  set  aside  order  of  corporation  commission  fixing  rates  on 
fertilizers,  special  commissioner  was  unable  to  determine  exact  cost  of 
transportation,  but  found  that  though  rate  decreased  profit  there  was 
still  profit,  and  that  for  four  years  preceding  railroad  had  earned  fair 
net  profit  on  present  value  of  road,  rates  not  unreasonable. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  16  L.  B.  A.  (N.  S.)  113. 

Miscellaneous.  Cited  in  Haverhill  Gaslight  Co.  v.  Barker,  109  Fed. 
695,  to  point  that  bill  against  State  officers  to  restrain  enforcement  of 
statute  passed  or  order  made  in  contravention  of  Fourteenth  Amend- 
ment is  not  suit  against  State  within  eleventh  amendment. 

171  U.  8.  366-^8,  43  L.  Ed.  199,  18  Sup.  Ct.  9f7,  WHITE  ▼.  BBBBY. 

Jurisdiction  of  appointment  and  removal  of  officers  is  not  in  eauity, 
hut  in  law  courts  or  executive  or  administrative  departments. 
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Approved  in  Welker  y.  Lathrop,  210  N.  Y.  436,  104  N:  E.  939,  apply- 
ing principle ;  Barendt  v.  McCarthy,  160  Cal.  683,  118  Pac.  230,  holding 
injunction  does  not  lie  to  try  title  to  public  office;  Liandes  v.  Walls, 
160  Ind.  219,  66  N.  E.  680,  denying  injunction  to  restrain  persons 
from  acting  as  members  of  city  council  until  determination  of  action 
by  way  of  information  instituted  in  name  of  State  in  which  their  right 
to  so  act  is  drawn  in  question ;  People  v.  Howe,  177  N.  Y.  505,  69  N.  E. 
1116,  denying  jurisdiction  over  suit  by  keeper  of  penitentiary  at  time 
of  passage  of  Laws  1902,  c.  127,  p.  387,  authorizing  his  removal,  to 
restrain  commissioners  from  removing  him  and  transferring  peniten- 
tiary to  sheriff;  Riggins  v.  Thompson,  30  Tex.  Civ. '243,  70  S.  W.  578, 
holding  injunction  will  not  lie  in  favor  of  mayor  of  city  to  restrain 
city  council  from  illegally  impeaching  and  removing  him  from  office; 
dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  178  U,  S.  598,  44 
L.  Ed.  1208,  20  Sup.  Ct.  1014,  majority  denying  jurisdiction  to  review 
State  decree  that  it  could  not  review  determination  of  gubernatorial 
election  contest  by  tribunal  to  which  determination  exclusively  com- 
mitted by  State  Constitution. 

Unlawful  removal  of  ganger  by  executive  cannot  be  restrained  by  Fed- 
eral court  in  equity. 

Approved  in  White  v.  Butler,  171  U.  S.  379,  43  L.  Ed.  204,  18  Sup. 
Ct.  949,  following  rule;  Marshall  v.  Illinois  State  Reformatory,  201 
111.  14,  15,  66  N.  E.  315,  denying  equity  jurisdiction  to  restrain  board 
of  managers  of  Illinois  State  Reformatory  from  removing  one  from 
office  of  physician  of  reformatory. 

Constitutionality  of  civil  service  laws.    Note,  84  L.  R.  A.  (N.  S.) 
481. 

Miscellaneous.  Cited  in  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr. 
75,  94  Pac.  720,  holding  crime  of  murder  committed  in  Indian  Territory 
is  within  jurisdiction  of  District  Court  of  Oklahoma  after  its  admission 
to  Union. 

171  U.  8.  379,  43  L.  Ed.  204,  18  8ap.  Ct.  949,  WHITE  ▼.  BUTLEB^ 

Jurisdiction  of  appointmieat  and  removal  of  public  offlcers  ia  not  in 
equity. 

Approved  in  Hollar  v.  Cornett,  144  Ky.  422,  138  S.  W.  299,  holding 
injunction  will  lie  to  restrain  one  from  usurping  office ;  Poyntz  v.  Shack- 
elford, 107  Ky.  556,  54  S.  W.  858,  holding  where  an  officer  in  rightful 
possession  of  his  office  is  interfered  with  in  discharge  of  his  official 
duties,  to  detriment  of  public  business,  he  is  entitled  to  injunction 
against  such  interference. 

Constitutionality  of  civil  service  statutes.    Note,  Ann.  Caa.  1913B, 
1008. 

171    U.   8.   380-588,   4S    I«.*Ed.   204,    18    Sup.    Ct.   922,   THOMPSON    V. 
MISSOUSL 

-  Law  admitting  teatimony  of  handwriting  experts  is  not  ex  post  facto, 
bat  mere  change  in  procedure. 


/ 


41  BALDY  V.  HUNTER.  171 U.  S.  388-404 

Approved  in  United  States  v.  Lnria,  184  Fed.  648,  and  Loria  v. 
United  States,  231  U.  S.  27,  58  L.  Ed.  107,  34  Snp.  Ct.  10,  both  holding 
law  providing  for  inspection  of  naturalization  certificates  may  affect 
those  already  issued ;  Mallett  v.  North  Carolina,  181  U.  S.  596,  45  L.  Ed. 
1019,  21  Sup.  Ct.  733,  upholding  North  Carolina  act  of  1899,  allowing 
State  to  appeal  from  order  of  Supreme  Court  of  eastern  district,  grant- 
ing new  trial  in  criminal  case,  to  Supreme  Court,  as  applied  to  defend- 
ant indicted  prior  to  its  passage;  Hallock  v.  United  States,  185  Fed. 
420,  107  C.  C.  A.  487,  applying  rule  to  law  limiting  number  of  per- 
emptory challenges  to  three;  Willis  v.  State,  134  Ala.  450,  33  South. 
233,  holding  act  of  May  4,  1901,  relieving  State,  in  criminal  eases,  of 
necessity  of  proving  incorporation  mentioned  in  indictment  unless  de- 
fendant before  trial  denies  incorporation  by  sworn  plea,  applies  to 
prosecution  under  indictment  found  before  passage  of  act;  State  v. 
Vannah,  112  Me.  252,  91  Atl.  986,  and  People  v.  Green,  201  N.  Y.  181, 
Auti.  Cas.  1912A,  884,  94  N.  E.  661,  both  appljring  rule  to  law  changing 
jurisdiction  of  courts;  Commonwealth  v.  Phelps,  210  Mass.  80,  Ann. 
Cas.  19120,  1119,  87  L.  B.  A.  (N.  8.)  567,  96  N.  E.  350,  upholding 
statute  requiring  trials  in  capital  cases  to  be  before  two  justices; 
People  V.  Qualey,  210  N.  Y.  208,  104  N.  E.  140,  applied  as  to  act  pro- 
viding for  admission  of  stenographer's  certificates;  Howell  v.  Hurley, 

170  N.  C.  405,  87  S.  E.  109,  upholding  law  providing  that  certified 
copies  of  papers  shall  furnish  sufficient  proof;  State  Board  of  Educa- 
tion V.  Remick,  160  N.  C.  567,  76  S.  E.  629,  holding  legislature  may 
change  rule  of  evidence  regarding  tax  deeds;  Scott  v.  Brakel,  43  Okl. 
666,  143  Pac.  514,  refusing  to  allow  collateral  attack  on  decisions  of 
commissioner  of  Five  Civilized  Tribes ;  Sandberg  v.  State,  113  Wis.  584, 
89  N.  W.  505,  holding  in  proceeding  to  determine  heirs  of  one  who 
died  prior  to  its  enactment,  had  after  enactment  of  Stats.  1898,  §  4160, 
providing  for  admission  of  church  records  as  prima  facie  evidence  of 
birth,  marriage  or  death,  such  section  applies;  dissenting  opinion  in 
Frisby  v.  United  States,  38  App.  D.  C.  30,  87  L.  R.  A.  (N.  S.)  96, 
majority  holding  repeal  of  statute  does  not  validate  acts  done  under 
same. 

Distinguished  in  Frisby  v.  United  States,  38  App.  D.  C.  29,  87 
L.  &.  A.  (N.  S.)  96,  holding  repeal  of  statute  does  not  validate  acts 
done  under  same. 

Power  of  legislature  to  confer  jurisdiction  to  try  past  offenses  on 
existing  court.    Note,  Ann.  Oaa.  1912A,  889. 

Ex  post  facto — Repeal  of  statute  excluding  evidence  obtained  by 
judicial  proceedings.    Note,  87  L.  R.  A.  (N.  S.)  97, 

171  XT.  8.  388-404,  43  Ii.  Ed.  208,  18  Sup.  Ot  890,  BALDT  V.  HUKTES. 
Extent  to  wldch  acts  done  In  €M»nf  ederafee  States  wlU  be  upheld  aa 

lawful,  dlacusaed. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S. 
96,  44  L.  Ed.  687,  20  Sup.  Ct.  556,  holding  payments  actually  received 
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by  State  officers  in  pursuance  of  State  statute  are  not  void  beeanse 
made  in  State  treasury  warrants,  which  had  been  illegally  issued  in 
violation  of  constitutional  provisions  against  issuing  warrants  to  cir- 
culate as  money  or  against  bills  of  credit,  or  because  they  were  issued 
in  aid  of  rebellion. 

Common-law  powers  of  guardians.    Note,  89  Am.  St.  Bep.  296. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  B.  A.  (N.  S.) 
889,  890. 

Liability  of  trustee  for  losses.    Note,  26  E.  B^  C.  336. 

171  U.  S.  404-437,  43  L.  Ed.  214,  18  Sop.  Ct.  925,  KXKQ  ▼.  MUUJNS. 

West  Virginia  law  requiring  taxpayer  to  list  property  on  penalty 
of  tax  sale  after  five  years,  giving  notice  of  sale  and  opportunity  to  re- 
deem, is  due  process. 

Approved  in  Swan  v.  West  Virginia,  188  U.  S.  739,  47  L.  Ed.  677,  23 
Sup.  Ct.  848,  reaffirming  rule;  Chapman  v.  Zobelein,  237  U.  S.  139,  59 
L.  Ed.  878,  35  Sup.  Ct.  518,  holding  State  may  obtain  title  after  lapse 
of  five  years;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  154,  155, 
157,  55  L.  Ed.  155,  156,  31  Sup.  Ct.  171,  holding  due  process  is  not 
denied  where  notice  is  given  to  land  owner;  King  v.  West  Vii^inia, 

216  U.  S.  93,  100,  54  L.  Ed.  398,  401,  30  Sup.  Ct.  225,  and  Fay  v.  Crozer, 

217  U.  S.  456,  54  L.  Ed.  837,  30  Sup.  Ct.  568,  both  holding  writ  of 
error  will  not  lie  to  test  validity  of  West  Virginia  statute;  Wilson  v. 
Standefer,  184  U.  S.  415,  46  L.  Ed.  619,  22  Sup.  Ct.  390,  upholding 
Texas  act  of  March  25,  1897,  authorizing  forfeiture  of  lands  bought 
of  State  for  default  in  payment  of  interest  without  judicial  proceed- 
ing, but  providing  that  at  any  time  within  six  months  after  forfeiture 
purchaser  may  sue  to  establish  fact  of  payment;  Florida  C.  &  P.  R.  R. 
Co.  V.  Reynolds,  183  U.  S.  478,  46  L.  Ed.  287,  22  Sup.  Ct.  179,  uphold- 
ing Florida  statutes,  authorizing  collection  of  taxes  on  railroad  prop- 
erty for  previous  years  which  were  not  at  time  collected  through  lack 
of  statutory  provision  therefor,  or  in  consequence  of  misunderstanding 
as  to  law  or  from  neglect  of  administrative  officials,  without  also  mak- 
ing provision  for  collecting  taxes  for  same  years  on  other  property; 
Sheffey  v.  Davis  Colliery  Co.,  204  Fed.  342,  holding  land  owner  has 
no  such  title  after  lapse  of  five  years  as  would  entitle  him  to  maintain 
action  for  possession;  King  v.  Buskirk,  196  Fed.  305,  116  C.  C.  A. 
119,  holding  decree  adjudging  that  certain  land  was  sold  is  conclusive 
as  to  redemption;  Jackson  Lumber  Co.  v.  MeCrimmon,  164  Fed.  764, 
holding  property  may  be  assessed  for  three  preceding  years;  Fay  v. 
Crozer,  156  Fed.  499,  holding  one  failing  to  pay  taxes  for  forty-seven 
years  is  foreclosed;  Kaiser  Land  &  Fruit  Co.  v.  Curry,  155  Cal.  655, 
656,  103  Pac.  348,  holding  Secretary  of  State  may  declare  corporation 
to  be  delinquent;  Eastern  Kentucky  Coal  Lands  Corp.  v.  Common- 
wealth, 127  Ky.  695,  106  S.  W.  269,  holding  assessor  has  not  exclusive 
ri^ht  to  assess  property;  Straus  v.  Foxworth,  16  N.  M.  451,  117  Pac. 
833,  holding  where  taxes  are  less  than  twenty-five  dollars,  land  may 
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be  sold  without  judgment  of  court;  Monroe  v.  Donovan,  31  N.  D.  234, 
153  N.  W.  463,  holding  mistake  in  time  for  redemption  does  not  invali- 
date tax  deed;  Anderson  v.  Ritterbusch,  22  Okl.  790,  98  Pac.  1014, 
holding  statute  imposing  tax  does  not  deny  due  process  where  it 
affords  owner  opportunity  for  hearing;  State  v.  King,  64  W.  Va.  603, 
608,  63  S.  E.  492,  494,  holding  land  once  sold  by  State  as  forfeited 
cannot  be  sold  again;  Webb  v.  Ritter,  60  W.  Va.  230,  54  S.  E.  499, 
holding  invalid  sale  of  land  for  nonpayment  of  taxes  does  not  relieve 
owner  from  keeping  land  listed;  Harvey  Coal  etc.  Co.  v.  Dillon^  59 
W.  Va.  638,  639,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  942,  943,  upholding 
right  of  State  to  tax  chattels  real;  State  v.  Harman,  57  W.  Va.  469, 
50  S.  E.  837,  upholding  Const.,  art.  Ill,  §  13,  providing  for  forfeiture 
of  land  on  nonpayment  of  taxes;  State  v.  Sponaugle,  45  W.  Va.  422, 
427,  431,  43  L.  R.  A.  731,  733,  736.  32  S.  E.  286,  288,  289,  and  State 
V.  Swann,  46  W.  Va.  136,  33  S.  E.  92,  five  years'  failure  to  enter  land 
and  pay  taxes  makes  forfeiture  complete;  dissenting  opinion  in  Collins 
V.  Pettitt,  124  N.  C.  729,  32  S.  E.  977,  majority  holding  county  pur- 
chasing land  at  tax  sale  is  entitled  merely  to  foreclosure  of  certificate; 
King  V.  Panther  Lumber  Co.,  171  U.  S.  438,  43  L.  Ed.  227,  18  Sup.  Ct. 
573,  and  Staffords  v.  King,  90  Fed.  137,  32  C.  C.  A.  536,  subsequent 
phase  of  same  litigation. 

Summary   remiedifls  may  be  doe   procem   In   tax   proceedings,   even 
thougli  not  SQcli  in  judicial  caaes. 

Approved  in  Hodge  v.  Muscatine  County,  196  U.  S.  282,  49  L.  Ed. 
482,  25  Sup.  Ct.  237,  upholding  Iowa  Code,  §  5007,  making  tax  on  cigar- 
ette selling  lien  on  property  where  business  carried  on;  State  v.  Kansas 
City  etc.  Bridge  Co.,  117  Ark.  621,  174  S.  W.  255,  upholding  statute 
providing  for  judicial  review  of  assessments;  McQueen  v.  Flasdick- 
Black  Land  etc.  Co.,  135  La.  707,  65  South.  903,  holding  deed  from 
individual  has  no  validity  until  delivered  and  recorded ;  State  Board  of 
Education  v.  Remick,  160  N.  C.  568,  76  S.  E.  630,  holding  statute  may 
validate  tax  deeds  to  which  sheriff's  seal  was  not  affixed;  Karnes  v. 
Johnston,  58  W.  Va.  597,  52  S.  E.  659,  appointment  of  person  by 
county  to  examine  one  found  by  Justice  Court  to  be  insane,  void  where 
no  notice;  Starr  v.  Sampselle,  55  W.  Va.  448,  47  S.  E.  257,  proceeding 
by  commissioner  of  school  lands  under  Code  1899,  e.  105,  is  judicial 
proceeding,  and  must  follow  rule  in  Code  1899,  c.  124. 

State  cannot  get  title  far  nonpayment  of  taxes  where  due  solely  to 
tto  awn  agent's  neglect  to  register. 

Approved  in  King  v.  Hatfield,  130  Fed.  572,  575,  576,  577,  holding 
invalid  Const.  W.  Va.,  art.  XIII,  §  6,  providing  for  transfer  of  for- 
feited lands  to  adverse  claimant,  if  any. 

Exemption  of  tracts  less  than  one  thousand  acres,  ftom  forfeiture  for 
unpaid  taxes,  Is  not  denial  of  equal  protection  to  otbers. 

Approved  in  The  Michigan  Telephone  Tax  Cases,  185  Fed.  639,  and 
Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  330,  57  L.  Ed.  1213,  33 
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Sup.  Ct.  833,  both  holding  State  may  exempt  telephone  company  whose 
gross  receipts  do  not  exceed  five  hundred  dollars  per  year;  State  ▼. 
Haskell,  84  Vt  441,  34  L.  B.  A.  (N.  S.)  286,  79  Atl.  857,  holding  stat- 
ute may  prohibit  mill  owners  from  polluting  stream. 

Ejectment  plaintill  must  recover  on  the  strength  of  bin  own  title. 
Approved  in  McGuire  v.  Blount,  199  U.  S.  144,  50  L.  Ed.  128,  26 
Sup.  Ct.  1,  in  ejectment,  defendant  allowed  to  show  title  in  stranger 
to  defeat  plaintiff's  right  to  recover;  Stockton  v.  Craig,  56  W.  Va.  476, 
476,  477,  49  S.  E.  390,  391,  failure  of  owner  to  have  land  restored 
to  land-book  within  five  years  after  illegal  sale  to  State  for  tax  works 
forfeiture;  Davis  v.  Living,  50  W.  Va.  437,  438,  40  S.  E.  367,  368,  hold- 
ing if  defendant  in  ejectment  shows  that  land  in  controversy  has  been 
omitted  from  land-books  of  proper  county  for  five  successive  years 
before  trial,  he  makes  prima  facie  case  of  forfeiture  and  defeats  plain- 
tiffs right  to  recover. 

Effect  of  constitutional  assertion  of  title  to  navigable  water  vested 
riparian  rights.    Note,  6  L.  R.  A.  (N.  S.)  258. 

Miscellaneous.  Cited  in  Hatfield  v.  King,  131  Fed.  793,  795,  evi- 
dence held  insufficient  to  hold  attorney  on  charge  of  attempting  to 
impose  on  court  fictitious  case;  Louisville  etc.  R.  Co.  v.  Coulter,  131 
Fed*  312,  where  tangible  property  assessed  at  eighty  i>er  cent  fair 
value,  injunction  will  lie  to  restrain  assessment  of  intangible  railroad 
property  at  full  value. 

171  U.  a  4S7HL38,  43  L.  Ed.  227,  18  SoP.  Ot  573,  KINO  ▼.  PANTHER 
liXTMSEE  CO. 

West  Virginia  law  requiring  taxpayers  to  list  property  on  penalty  of 
tax  sale  after  five  years,  giving  notice  of  sale  and  opportunity  to  redeenit 
affords  due  process. 

Approved  in  King  ▼.  West  Virginia,  216  U.  S.  94,  54  L.  Ed.  898,  30 
Sup.  Ct.  225,  Fay  v.  Crozer,  156  Fed.  499,  and  Fay  v.  Crozer,  217  U.  S. 
456,  54  L.  Ed.  837,  30  Sup.  Ct.  568,  all  holding  validity  of  provision  of 
Constitution  providing  for  forfeiture  for  nonpayment  of  taxes  was  con- 
clusively established  by  Supreme  Court* 

Plaintiff  in  ejectment  most  recover  on  strength  of  his  own  title. 
Approved  in  Stockton  v.  Craig,  56  W.  Va.  475,  477,  49  S.  E.  390, 
991,  failure  of  owner  to  have  land  restored  to  land-book  within  five 
years  a#ter  illegal  tax  sale  to  State  works  forfeiture. 

171  U.  S.  441-446,  43  L.  Ed.  233,  19  Bop.  Ot  4,  OAEJFORNIA  NATIONAL 
BANK  ▼.  THOMAS. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42. 

Miscellaneous.  Cited  in  Thayer  v.  Schaben,  223  U.  S.  715,  56  L.  Ed. 
627,  32  Sup.  Ct.  521,  dismissing  for  want  of  jurisdiction. 
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171  XT.  8.  447-440,  43  L.  Ed.  234,  19  Sop.  Ot  6,  OAUFOBKIA  NATIOKAIi 
BANS  ▼.  STATEUBB. 

flopflcior  Court  decrM,  flziiig  UAbllltleB  of  partlM,  Imt  refoirlng^  cane 
to  mastor  for  Judicial  puxpoae,  la  not  finaL 

Approved  in  Mercantile  Tmst  Co.  v.  Chicago  ete.  By.  Co.,  123  Fed. 
392,  60  C.  C.  A,  651,  holding  decree  on  intervening  petition  against 
receiver,  direoting  him  to  deliver  certain  property  or  ita  value  to  peti- 
tioner and  to  pay  value  of  its  rental  while  ased  by  him,  and  referring 
to  master  to  determine  property  and  rental  valuesy  expressly  stating 
that  it  is  interlocutory,  is  not  appealable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  517. 

171  n.  &  460-462,  43  Ii.  Ed.  234,  19  Sup.  Ot  9,  THE  O.  &.  BOOTH. 

Szploalon  of  detonatoxa  in  ship's  hold,  blowing  out  side,  is  prozl- 
nata  cause  of  damage  hy  tlie  inmrtilng  sea  water. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  179,  53 
L.  Ed.  463,  29  Sup.  Ct.  270,  holding  jury  must  decide  whether  fire  was 
caused  by  inflammable  nature  of  oil;  Delaware  &  Hudson  Co.  v.  Ketz, 
233  Fed.  35,  holding  court  must  instruct  jury  as  to  meaning  of  proxi- 
mate cause;  The  May  McGuirl,  215  Fed.  808,  holding  handling  of 
tug  was  proximate  cause  of  injury  to  vessel;  Hartford  Steam  Boiler 
Inspection  &  Ins.  Co.  v.  Pabst  Brewing  Co.,  201  Fed.  627,  Ann.  Oas. 
1915A,  637,  120  C.  C.  A.  45,  holding  where  three  boilers  exploded  in 
rapid  succession,  explosion  of  first  will  be  deemed  proximate  cause  of 
damage  to  latter  two;  German  Savings  etc.  Society  v.  Commercial  etc. 
AssoT.  Co.,  187  Fed.  762,  763,  109  C.  C.  A.  506,  and  Richmond  Coal 
Co.  V.  Commercial  Union  Assur.  Co.,  169  Fed.  750,  17  Ann.  Oas.  1092, 
95  C.  C.  A.  178,  both  construing  instructions  as  to  whether  earthquake 
was  proximate  cause  of  San  Francisco  fire ;  Toledo  etc.  R.  Co.  v.  Kountz, 
168  Fed.  838,  94  C.  C.  A.  244,  holding  fact  that  person  crossed  rail- 
road tracks  without  looking  is  not  proximate  cause  of  injury;  Demolli 
v.  United  States,  144  Fed.  366,  7  Ann.  Oaa  121,  6  L.  B.  A.  (N.  8.)  424, 
75  C  C.  A.  365,  one  causing  obscene  matter  to  be  published  in  paper 
regularly  carried  by  mail,  punishable  under  Rev.  Stats.  3893,  when 
paper  is  deposited  in  postoffice;  Norwich  etc.  Trans.  Co.  v.  Insurance 
Co.  of  North  America,  118  Fed.  308,  holding  where  vessel  struck  rock 
and  sprung  leak  and  master  beached  her  on  what  he  thought  was  sandy 
beach,  but  which  was  soft  mud,  causing  vessel  to  sink  until  cargo  sub- 
merged, loss  was  attributable  to  attempted  salvage  and  was  subject 
for  general  average;  The  Frey,  106  Fed.  320,  45  C.  C.  A.  309,  holding 
where  excessive  violence  of  sea  is  efficient  cause  of  shifting  of  cargo, 
causing  breakage  and  leakage  by  which  other  portions  of  cargo  are 
damaged,  without  which  damage  would  not  have  occurred,  it  is  proxi- 
mate cause  of  such  damage;  The  Manitoba,  104  Fed.  154,  156,  holding 
where  porthole  was,  without  knowledge  of  officers,  open  when  ship 
sailed  and  water  entered  and  damaged  goods,  ship  was  nnsea worthy  at 
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commencement  of  voyage  within  Harter  Act ;  Helena  Gas  Co.  t.  Rogers, 
104  Ark.  63,  147  S.  W.  476,  holding  action  of  g^  company  in  leaving 
excavation  unguarded  was  proximate  cause  of  injury;  Pulaski  Gas  Light 
Co.  V.  MoCIintock,  97  Ark.  586,  32  L.  B.  A.  (N.  8.)  826,  134  S.  W. 
1193,  holding  action  of  gas  company  in  negligently  exposing  pip^  was 
proximate  cause  of  death;  Chicago  etc.  R.  R.  Co.  v.  Martin,  31  Ind. 
App.  317,  65  N.  E.  594,  holding,  in  action  to  recover  for  negligence 
resulting  in  death  of  employee  of  stone  quarry  company,  that  latter'il 
negligence  was  proximate  cause  of  injury. 

Damage  lyy  sea  water,  entering  ttaroagh  Itole  due  to  explosion  in  hold, 
is  not  yedl  of  tlie  sea. 

Approved,  in  The  G.  R.  Booth,  91  Fed.  164,  33  C.  C.  A.  430,  following 
rule;  Jahn  v.  Steamship  Folmina,  212  U.  S.  361,  15  Ann.  Oas.  748,  53 
L.  Ed.  550,  29  Sup.  Ct.  363,  holding  carrier  has  burden  of  showing  dam- 
age resulted  from  perils  of  sea ;  Wright  v.  W.  R.  Grace  ft  Co.,  203  Fed. 
362,  holding  loss  due  to  defective  hatch  cover  does  not  result  from  perils 
of  sea;  The  Folmina,  153  Fed.  366,  82  C.  C.  A.  440,  holding  vessel  must 
show  stress  of  weather  to  warrant  inference  that  loss  resulted  from 
perils  of  sea;  The  Manitoba,  104  Fed.  151,  152,  153,  154,  holding  where 
porthole  was,  without  knowledge  of  officers,  open  when  ship  sailed  and 
water  entered  and  damaged  goods,  ship  was  unseaworthy  at  commence- 
ment of  voyage  within  Harter  Act. 

Damage  by  sea  water  as  result  of  peril  of  sea  within  contract  of 
affreightment.    Note,  15  Ann.  Oaa.  751. 

Damage  to  cargo  by  explosion  after  voyage  ended  is  not  due  to  "acci- 
dents of  navigation." 

Approved  in  Listers  Agricultural  Chemical  Wks.  v.  Home  Ins.  Co.,  202 
Fed.  1012,  holding  explosion  of  dynamite  on  pier  is  not  ''peril  of  har- 
bor"; W.  K.  Niva  Coal  Co.  v.  Cheronea  S.  S.  Co.,  142  Fed.  410,  5L.  R.  A. 
(N.  S.)  126,  73  C.  C.  A.  502,  where,  because  of  strike,  coal  shipped  into 
United  States  from  foreign  ports,  and  delay  in  unloading  was  due  to 
vessel's  arriving  at  same  time  as  large  number  of  others,  strike  was  not 
proximate  cause  of  delay  so  as  to  exempt  charterer  from  demurrage 
under  strike  clause  in   charter. 

171  U.  S.  462-466,  43  li.  Ed.  241,  19  Sup.  Ct.  7,  THE  SILVIA. 

Ship's  seaworthinesB  is  tested  by  her  reasonable  fitness  to  carry  cargo 
nndertaJEOn. 

Approved  in  The  Southwark,  191  U.^  S.  9,  48  L.  Ed.  69,  24  Sup.  Ct.  1, 
holding  furnishing  of  refrigerator  in  good  order  competent  for  safe 
transportation  of  beef  which  vessel  has  undertaken  to  carry  is  within 
obligation  to  use  due  diligence  to  provide  seaworthy  ship  imposed  by 
Harter  Act ;  The  Jeannie,  225  Fed.  182,  holding  ship  not  seaworthy  where 
tarpauling  were  defective;  The  R.  P.  Fitzgerald,  212  Fed.  683,  129 
C.  C.  A.  214,  holding  owner  neglijrent  in  leaviner  pipe  unprotected;  Jay 
Vrai  Nam  v.  Anglo-American  Oil  Co.,  202  Fed.  825,  121  C.  C.  A.  130, 
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holding  jftmmiug  of  valves  did  not  render  vessel  nnseaworthy ;  McCaldin 
V.  Cargo  of  Lumber,  198  Fed.  330,  holding  vessel  not  required  to  be 
perfect;  The  Loekport,  197 Fed.  214,  holding  vessel  not  seaworthy  where 
floor  timbers  were  rotten;  Carolina  Portland  Cement  Co.  v.  Anderson, 
186  Fed.  147, 108  C.  C.  A.  257,  holding  vessel  with  defective  steam  pump 
was  not  seaworthy;  The  Indrapura,  178  Fed.  593,  holding  pix>e  on  ves- 
sel was  sufficiently  boxed  in ;  Church  Cooperage  Co.  v.  Pinkney,  170  Fed. 
268,  95  C.  C.  A.  462,  holding  ship  liable  for  injury  to  cargo  resulting 
from  creosote  fumes ;  The  Nmf a,  156  Fed.  519,  holding  where  deck  seams^. 
were  open,  ship  was  unseaworthy;  Dene  Shipping  Co.  v.  Tweedie  Trad- 
ing Co.,  143  Fed.  856,  74  C.  C.  A.  606,  where  charter  provides  owner 
shall  fit  vessel  to  carry  mechandise,  expense  of  taking  off  battens  to  get 
asphalt  out  chaigeable  to  owner;  American  Sugar  Refining  Co.  v.  Rick- 
inson  Sons  &  Co.,  124  Fed.  192,  59  C.  C.  A.  604,  holding  ship  not  unsea- 
worthy where  sugar  damaged  by  water  entering  through  water-ballast 
tank  through  manhole  which,  though  having  tight  joint,  blew  open  from 
pressure  of  water  negligently  permitted  to  run  into  tank;  Davidson  S.  S. 
Co.  V.  One  Hundred  and  Nineteen  Thousand  Two  Hundred  and  Fifty- 
one  Bushels  of  Flaxseed,  117  Fed.  286,  holding  damage  to  cargo  of  flax- 
seed caused  by  water  due  to  dangers  of  sea  against  which  carrier  pro- 
tected from  liability  by  bills  of  lading,  vessel  being  in  good  condition 
and  having  highest  rating  and  she  haying  encountered  severe  gales  and 
heavy  seas  which  caused  her  seams  to  start  from  strain ;  Insurance  Co. 
of  North  America  v.  North  German  Lloyd  Co.,  106  Fed.  976  (affirmed 
in  110  Fed.  420,  49  C.  C.  A.  1),  holding  where  lighter  taking  goods  to 
vessel  when  water  was  still,  having  been  capsized  by  swell  from  pass- 
ing steamer,  there  is  presumption  of  unseaworthiness ;  The  Ontario,  106 
Fed.  328,  holding  where  ship  inspected  before  voyage  encountered  rough 
voyage  and  sprung  plates  and  two  rivets  lost,  mere  inequality  in  strength 
of  rivets  not  evidence  of  defects  in  two  that  were  lost  to  render  vessel 
unseaworthy  at  commencement  of  voyage ;  The  Kate,  91  Fed.  680,  to  sail 
with  three  stanchions  of  after-hatch  down  and  extra  weight  on  fourth 
is  bad  loading  under  first  section  of  Harter  Act ;  The  Sandfield,  92  Fed. 
666,  34  C.  C.  A.  612,  fact  that  single  rivet  was  below  average  strength^ 
does  not  constitute  unseaworthiness. 

Distinguished  in  Farr  etc.  Mfg.  Co.  v.  International  Nav.  Co.,  98  Fed. 
637,  638,  39  C.  C.  A.  197,  holding  ship  not  seaworthy  when  coverings  of 
port  which  it  is  usual  custom  to  close  before  sailing,  though  structurally 
fit,  are  insecurely  fastened  so  that  they  open  in  good  weather  and  admit 
water  which  damages  cargo. 

Sbip  leaving  port  with  glass  porthole  covers  dosed,  and  iron  dead- 
lights  easily  accessible,  la  not  unseaworthy,  within  Harter  Act. 

Approved  in  dissenting  opinion  in  Farr  etc.  Mfg.  Co.  v.  International 
Nav.  Co.,  98  Fed.  640,  39  C.  C.  A.  197,  majority  holding  ship  not  sea- 
worthy when  coverings  of  port  which  it  is  usual  custom  to  close  before 
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sailing,  though  structurally  fit,  are  insecurely  fastened  so  that  they  open 
in  good  weather  and  admit  water  which  damages  cargo;  Farr  etc.  Mfg. 
Co.  V.  International  Nav.  Co.,  94  Fed.  677,  Barter  Act  does  not  release 
owner  from  duty  to  make  ship  seaworthy  at  beginning  of  voyage. 

Distinguished  in  Farr  &  Bailey  M^.  Co.  y.  International  Nav.  Co.,  98 
Fed.  638,  639,  39  C.  C.  A.  197,  holding  ship  not  seaworthy  when  cover- 
ings  of  port  which  it  is  usual  custom  to  dose  before  sailing,  though  struc- 
turally fit,  are  insecurely  fastened  so  that  they  open  in  good  weather 
and  admit  water  which  damages  cargo. 

Foreign  vesMls  carrying  to  or  from  United  States  are  within  Harter 
Act. 

Approved  in  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  76,  45  L.  Ed. 
94,  21  Sup.  Ct.  32,  holding  Harter  Act,  §  1,  applies  to  foreign  vessel 
transporting  merchandise  from  foreign  to  American  port  so  that  vessel 
and  owner  are  liable  for  negligence  in  proper  loading  notwithstanding 
bill  of  lading;  The  Chattahoochee,  173  U.  S.  551,  43  L.  Ed.  806,  19  Sup. 
Ct.  495,  Harter  Act  is  applicable  to  foreign,  as  well  as  domestic  vessels ; 
Commonwealth  v.  Breakwater  Co.,  214  Mass.  15,  100  N.  E.  1037,  holding 
statute  requiring  inspection  of  freight  boats  includes  barges. 

Distinguished  in  The  Titanic,  209  Fed.  609,  holding  British  owner  of 
British  vessel  never  having  been  within  jurisdiction  of  United  States 
cannot  claim  limitation  of  liability. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  68  L.  R.  A.  528. 

Neglect  to  cloee  iron  covers  of  porOiolea  Is  fault  of  navigation,  not 
unaeawortiiiness,  within  Harter  Act. 

Approved  in  Knott  v.  Botany  Worsted  Mills,  179  U.  S.  74,  45  L.  Ed. 
94,  21  Sup.  Ct.  32,  holding  damage  to  wool  from  drainage  from  wet  sugar 
was  through  fault  in  proper  loading  within  Harter  Act,  §  1;  United 
States  V.  New  York  etc.  S.  S.  Co.,  216  Fed.  71, 132  C.  C.  A.  305,  holding 
fact  that  steamer  took  water  during  storm  is  no  evidence  of  unseaworthi- 
ness; The  Newport  News,  199  Fed.  972,  holding  failure  to  inspect  caps 
on  sounding-pipes  was  fault  of  navigation;  Hanson  v.  Ha3rwood  Bros, 
etc.  Co.,  152  Fed.  402,  81  C.  C.  A.  527,  holding  owner  not  liable  where 
damage  resulted  from  master's  negligent  exposure  to  perils  of  sea;  Coi-sar 
v.  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  263,  72  C.  C.  A.  378,  owner  not 
liable  ft)r  damage  to  cargo  due  to  master's  failure  to  put  into  port  for 
repairs  after  storm ;  The  Wildcrof t,  130  Fed.  529,  65  C.  C.  A.  145,  dam- 
age to  cargo  from  valve  improperly  left  open  while  water  being  pumped 
into  tank  while  unloading,  is  mismanagement,  for  which  owner  exempted 
under  Harter  Act ;  The  Germanic,  124  Fed.  4,  9,  59  C.  C.  A.  521,  hold- 
ing where  by  negligent  and  improper  manner  in  which  unloading  of 
vessel  by  stevedores  is  done,  she  becomes  topheavy  owing  to  accumula- 
tion of  ice  on  deck  and  turns  turtle  at  dock,  she  is  liable  for  damage; 
Nord-Deutscher  Lloyd  v.  President  etc.  of  Insurance  Co.  of  North  Amer- 
ica, 110  Fed.  424,  49  C.  C.  A.  1,  holding  due  diligence  not  exercised  to 
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make  lighter  seaworthy,  where  seams  so  improperly  calked  that  they 
opened  and  admitted  water  into  hold  when  boat  roeked  by  swell  from 
passing  steamer;  The  Manitoba,  104  Fed.  151,  152,  154,  holding  where 
portholes  left  open  at  beginning  of  voyage  without  knowledge  of  officers 
ship  was  onseaworthy;  The  Sandfield,  92  Fed.  667,  34  C.  C.  A.  612,  neg- 
lect to  open  sluices  emptying  bilges  daring  storm,  is  fault  in  manage- 
ment ;  Farr  etc.  Mfg.  Co.  v.  International  Nav.  Co.,  94  Fed.  680,  following 
rule. 

Distinguished  in  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  597,  49 
L.  Ed.  614,  25  Sup.  Ct.  317,  sinking  of  ship  due  to  harried  unloading, 
bringing  center  of  gravity  too  high,  not  an  error  in  navigation  under 
Harter  Act;  International  Nav.  Co.  v.  Farr  &  Bailey  Mfg.  Co.,  181  U.  S. 
222,  224,  45  L.  Ed.  832,  888,  21  Sup.  Ct.  592,  holding  negligence  in  fail- 
ing to  close  portholes  when  voyage  begins,  whereby  injury  is  sustained 
by  cargo  through  water  coming  through  porthole,  renders  ship  owner 
liable  under  Harter  Act;  The  Jean  Bart,  197  Fed.  1006,  holding  owner 
liable  for  failure  of  master  to  make  proper  use  of  ventilating  apparatus ; 
The  Tenedos,  137  Fed.  447,  owner  liable  for  unseaworthiness  of  vessel 
where  water  enters  through  submerged  portholes  which  had  not  been 
examined  immediately  prior  to  sailing;  The  Manitou,  116  Fed.  66,  hold- 
ing where  damage  caused  by  admission  of  steam  through  valves  for  use 
in  case  of  fire,  in  absence  of  evidence  that  valves  were  closed  before 
voyage  began  leakage  must  be  attributed  to  unseaworthiness,  and  she 
was  not  exempt  from  liability  under  Harter  Act. , 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
£.  R.  0.  216. 

171  XT.  S.  466-474,  48  I..  Ed.  243^  19  Bop.  Ct  1,  BBI008  ▼.  WALKBBw 

Executor  represents  person  of  testator  sad  la  charged  wltlk  resisting 
imf  oiinded  claims. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Scale,  229  U.  S.  158,  Ann.  Gas. 
19140,  156,  57  L.  Ed.  1183,  33  Sup.  Ct.  651,  under  Federal  Employers' 
Liability  Act,  carrier  is  liable  only  to  deceased's  personal  represen- 
tatives ;  Sullivan  v.  Louisville  etc.  R,  R.  Co.,  128  Ala.  97,  30  South.  534, 
holding  where  railroad  makes  contract  of  carriage  with  individual  and 
his  assigns  and  limits  definition  of  "assigns"  to  legal  representatives 
after  his  death  and  to  his  successors  in  business,  on  his  death  no  one  can 
claim  under  contract  as  surviving  partner. 

Act  for  relief  of  estate  of  A  anthorlzes  payment  to  his  ozecutor  wlilch 
becomes  subject  to  his  debts. 

Approved  in  Allen  v.  Smith,  173  U.  S.  399,  43  L.  Ed.  744,  19  Sup.  Ct. 
449,  manufacturer  of  sugar,  not  producer  of  cane,  is  entitled  to  bounty 
granted  by  act  of  1895;  Price  v.  Forrest,  173  U.  S.  429,  43  L.  Ed.  756, 

xvin— 4 
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19  Sup.  Ct.  441,  claim  against  goyernment  should  be  paid  to  receiver, 
not  to  heirs  of  deceased  claimant. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  539. 

171  tJ.  8.  474-604,  43  Ii.  Bd.  246,  19  Sup.  Ct  14,  HUBBABB  ▼.  TOD. 

Supreme  Court  will,  on  certiorari,  conaider  only  petitioner's  objectiona 
to  Circuit  Court  of  Appeals    decree. 

Approved  in  Montana  Mining  Co.  v.  St.  Louis  Min.  etc.  Co.,  186  U.  S. 
31,  46  L.  Ed.  1041,  22  Sup.  Ct.  746,  reaffirming  rule ;  French  La  Repub- 
lique  Francaise  v.  Saratoga  Vichy  Co.,  191  U.  S.  440,  48  L.  Ed.  254,  24 
Sup.  Ct.  145,  applying  rule  in  suit  for  infringement  of  trademark. 

Miscellaneous.  Cited  in  Sioux  City  etc.  Ry.  Co.  v.  Manhattan  Trust 
Co.,  92  Fed.  431,  34  C.  C.  A.  431,  subsequent  phase  of  same  litigation. 

171  17.  S.  505-578,  43  L.  Ed.  259,  19  Sup.  Ct.  25,  UNITED  STATES  v. 
JOINT  TBAPFIC  ASSN. 

Joint  trai&c  dissociation  is  unlawful  and  In  restraint  of  trade  where 
rates  are  fixed  by  original  agreement  or  upon  recommendation  of  board 
of  managers. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  82,  84, 
88,  57  L.  Ed,  181, 132,  134,  33  Sup.  Ct.  53,  refusing  to  allow  Union  Pacific 
Railroad  to  purchase  controlling  stock  of  Southern  Pacific  Company; 
National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  129,  49  L.  Ed.  694,  25  Sup. 
Ct.  379,  upholding  Texas  Anti-trust  Act  of  1899  penalizing  corporation 
combining  to  raise  price  of  cotton-seed;  Smeltzer  v.  St.  Louis  etc.  R.  Co., 
158  Fed.  659,  holding  carrier  liable  for  damage  to  goods  occurring  on 
connecting  line;  Continental  Wall  Paper  Co.  v.  Lewis  Voight  &  Sons 
Co.,  148  Fed.  946, 19  L.  B.  A.  (N.  S.)  143,  78  C.  C.  A.  567,  holding  illegal 
contract  binding  wallpaper  dealer  to  buy  from  plaintiff  corporation  con- 
trolling ninety-eight  per  cent  of  output,  its  stockholders  being  paper 
manufacturers ;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co., 
142  Fed.  538,  holding  illegal  contract  between  owner  of  patent  and 
licensee  fixing  price,  limiting  production  of  each  licensee,,  patent  having 
been  adjudged  invalid;  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  179,  hold- 
ing unlawful  combination  of  book  publishers,  controlling  publication  of 
ninety  per  cent  cop3rrighted  books,  fixing  arbitrary  price  for  all  sellers; 
Tift  V.  Southern  Ry.  Co.,  138  Fed.  761,  762,  advance  of  two  cents  per 
hundred  pounds  on  lumber  unreasonable  where  it  destroys  traffic  and 
combination  effecting  raise  unlawful,  though  any  member  could  with- 
draw ;  Ellis  V.  Inman,  131  Fed.  185,  188,  65  C.  C.  A.  488,  complaint  alleg- 
ing agreement  between  Portland  dealers  not  to  sell  finished  lumber  to  per- 
sons buying  rough  lumber  outside  State  charges  unlawful  combination; 
United  States  v.  Swift  &  Co.,  122  Fed.  534,  holding  agreement  to  refrain 
from  bidding  against  each  other  in  purchase  of  cattle,  to  bid  up  prices 
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to  stimulate  shipments  and  to  cease  from  bidding  when  shipments  have 
arrived,  is  in  restraint  of  trade;  Chesapeake  etc.  Fuel  Co.  v.  United 
States,  115  Fed.  619,  622,  53  C.  C.  A.  256  (affirming  United  States  v. 
Chesapeake  etc.  Fuel  Co.,  105  Fed.  105),  holding  contract  between  fuel  *' 
company  and  association  of  coal  producers  whereby  former  was  to 
handle  entire  output  of  mines  for  western  market,  and  minimum  price 
fixed  by  association  and  company  was  to  obtain  as  large  profit  as  pos- 
sible and  account  for  all  above  certain  sum  per  ton  which  it  was  to  re- 
tain as  compensation,  violates  anti-trust  law  of  1890 ;  Delaware  etc.  R.  R. 
Co.  y.  Frank,  110  Fed.  696,  denying  equity  jurisdiction  to  enjoin  ticket 
brokers  from  dealing  in  special  tickets,  rates  for  which  were  fixed  by 
pooling  agreement  of  railroads;  East  Tennessee  etc.  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  99  Fed.  61,  39  C.  C.  A.  413,  holding  rates 
to  Chattanooga  from  sea  coast  fixed  by  agreement  of  railroads  which  are 
higher  than  those  chai^fed  to  Nashville  which  is  one  hundred  and  fifty 
miles  beyond  Chattanooga,  violate  Interstate  Commerce  Act,  §§3,  4; 
Brown  v.  Jacobs  Pharmacy  Co.,  115  Ga.  443,  90  Am.  St.  Rep.  140,  41 
S.  E.  559,  holding  void  combination  of  dealers  to  compel  another  to  sell 
at  prices  fixed  by  it  or  upon  his  refusal  to  do  so  to  prevent  those  off 
whom  its  members  are  purchasing  customers  from  selling  goods  to  him; 
State  v.  Armour  Packing  Co.,  173  Mo.  388,  96  Am.  St.  Rep.  515  (see  73 
S.  W.  652),  upholding  sufficiency  of  evidence  of  trust  to  fix  price  of 
meats  by  packing  companies;  National  Lead  Co.  v.  Grote  Paint  Store 
Co.,  80  Mo.  App.  267,  holding  where  stockholders  and  governing  officers 
of  corporation  combined  with  each  other  to  violate  Anti-trust  Act  of 
1891  through  instrumentality  of  corporate  entity  then  corporation  was 
party  to  such  illegal  combination;  Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  136  N.  C.  485,  48  S.  E.  815,  in  hauling  raw  material  to  fac- 
tory discrimination  favoring  one  agreeing  to  ship  finished  product  by 
same  road  unlawful ;  dissenting  opinion  in  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Assn.,  175  N.  Y.  36,  67  N.  E.  149,  majority  uphold- 
ing contract  between  manufacturers  of  patent  medicine  and  wholesalers' 
association  establishing  uniform  jobbing  price  for  fixed  quantities  to 
dealers  who  agreed  to  maintain  prices  established  by  manufacturers; 
Bailey  v.  Association  of  Master  Plumbers,  103  Tenn.  99,  46  L.  R.  A.  561, 

52  S.  W.  855,  857,  by-law  providing  that  member  working  in  competition 
with  another  shall  pay  schedule  sum  into  association  treasury  is  void. 

Distinguished  in  Post  v.  Southern  Ry.  Co.,  103  Tenn.  223,  52  S.  W.  310, 
mere  traffic  agreement  between  railroads  for  proportionate  division  of 
freight  charges  does  not  constitute  partnership;  Bement  v.  National 
Harrow  Co.,  186  U.  S.  92,  46  L.  Ed.  1069,  22  Sup.  Ct.  756,  upholding 
agreement  of  licensee  of  patent  for  harrow  improvements  not  to  manu- 
facture or  sell  any  other  such  harrows  than  those  which  it  had  made 
under  patents  before  assigning  them  to  licensor  or  which  it  was  licensed 
to  make  or  sell  under  license;  United  States  v.  Atchison  etc.  Ry.  Co., 
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142  Fed.  183,  injanction  against  granting  of  rebates  describrng  grain  and 
packing-house  products  cannot  be  made  basis  of  contempt  proceedings 
for  rebating  on  coal  in  another  jurisdiction. 

What  combinations  constitute  unlawful  trusts.    Note,  74  Am.  St. 

Rep.  254. 
What   are   illegal   combinations   within   Sherman   Anti-trust   Act. 

Note,  8  Ann.  Oas.  956,  957,  959. 
Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  Ii.  R.  A.  689, 

706,  719. 
Contracts  in  partial  restraint  of  trade,  and  modem  anti-tmst  acts. 

Note,  9  L.  R.  A.  (N.  S.)  447. 
Validity  of  agreement  not  to  compete,  ancillary  to  sale  or  lease, 

as  affected  by  purpose  to  procure  monopoly.    Note,  15  L.  R.  A. 

(N.  S.)  847. 

Congress  maj  prolilbit  combinations  to  yieveai  conqpetltion  for  inter- 
state commence. 

Approved  in  Northern  Securities  Co.  y.  United  States,  193  U.  S.  329, 
330,  338,  354,  360,  48  L.  Ed.  697,  701,  707,  710,  24  Sup.  Ct.  436,  com- 
bination of  stockholders  of  two  competing  roads  to  form  corporation 
acquiring  controlling  interest  in  each  road,  violates  Anti-trust  Act ;  Wis- 
consin etc.  R.  R.  Co.  V.  Jacobson,  179  U.  S.  297,  45  L.  Ed.  199,  21  Sup. 
Ct.  118,  holding  railroads  not  deprived  of  property  without  due  process 
by  decision  compelling  them  to  furnish  track  connections  where  roads 
intersect;  Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  228,  44 
Is.  Ed.  143,  20  Sup.  Ct.  103,  "liberty"  includes  right  to  contract ;  United 
States  v.  International  Harvester  Co.,  214  Fed.  995,  holding  unlawful 
combination  is  illegal  whether  effected  by  agreement  or  consolidation; 
United  States  v.  Patterson,  201  Fed.  707,  holding  criminal  prosecution 
under  Sherman  Act  does  not  deny  due  process;  United  States  v.  Amer- 
ican Naval  Stores  Co.,  186  Fed.  594,  holding  monopolizing  and  attempt 
to  monopolize  constitute  two  different  offenses;  Meeker  v.  Lehigh  Val- 
ley R.  Co.,  183  Fed.  551,  106  C.  C.  A.  94,  holding  complaint  for  damage 
under  Sherman  Act  must  show  damage  to  business;  Bigelow  v.  Calumet 
etc.  Min.  Co.,  167  Fed.  709,  713,  716,  holding  where  combination  is 
effected  to  promote  business  same  is  not  illegal;  Continental  Secur- 
ities Co.  v.  Interborough  etc.  Transit  Co.,  165  Fed.  957,  holding  appoint- 
ment of  receivers  for  railroad  is  ineffectual  to  remove  them  from  illegal 
combination;  United  States  v.  Adair,  152  Fed.  744,  756,  holding  Con- 
gress may  penalize  railroad  for  discharging  employee  on  account  of  labor 
affiliation;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  614,  uphold- 
ing Federal  Liability  Act;  Phillips  v.  lola  Portland  Cement  Co.,  125 
Fed.  595,  61  C.  C.  A.  19,  upholding  contract  of  sale  by  manufacturer 
to  jobbers  of  some  of  its  product  to  be  shipped  across  State  lines 
to  latter  whereby  parties  agree  that  purchasers  shall  not  sell,  ship  or 
allow  any  of  such  products  to  be  shipped  outside  of  certain  State; 
Whitwell  V.  Continental  Tobacco  Co.,  125  Fed.  458,  459,  64  L.  R.  A. 
689,  60  C.  C.  A.  290,  holding  where  manufacturer  and  its  employee 
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restricted  sales  of  its  products  to  those  who  refrained  from  dealing 
in  competitor's  commodities  by  fixing  price  of  goods  to  those  who  de- 
elined  to  deal  in  competitor's  goods  so  high  as  to  make  purchase  un- 
profitable, there  was  no  violation  of  Anti-trust  Act;  Greenwich  Jns. 
Co.  v.  Carroll,  125  Fed.  127,  holding  void  Iowa  Code,  §  1754,  making 
it  unlawful  for  two  or  more  insurance  companies  doing  business  in 
State  to  enter  into  any  agreement  as  to  agent's  commissions  or  as  to 
manner  of  transacting  insurance  business  in  State;  United  States  v. 
Northern  Securities  Co.,  120  Fed.  725,  727,  holding  void  combination 
whereby  majority  of  stock  in  two  parallel  railroads  is  transferred  to 
corporation  organized  for  purpose  of  holding  and  voting  same  and  re- 
ceiving dividends  thereon,  to  be  divided  pro  rata  among  stockholders 
of  two  companies  so  transferring  their  stock;  Fry  v.  Southern  Pac.  Co., 
247  IlL  574,  93  N.  £.  908,  holding  initial  carrier  liable  for  loss  occur- 
ring on  connecting  line;  State  v.  Smiley,  65  Kan..  259,  262,  69  Pac.  205, 
206,  holding  agreement  entered  into  by  all  dealers  on  certain  market 
limiting  their  right  severally  under  penalty  to  buy  all  grain  they  might 
otherwise  on  such  market  is  agreement  in  restraint  of  trade;  State  v. 
Missouri  Pac.  Ky.  Co.,  81  Neb.  28,  115  N.  W.  618,  holding  State  may 
regulate  domestic  commerce ;  Matter  of  Davies,  168  N.  T.  101,  61  N.  E. ' 
121,  upholding  Anti-monopoly  Act  of  1899;  State  ex  rel.  Monnett  v. 
Buckeye  Pipe  line  Co.,  61  Ohio  St.  548,  56  N.  E.  467,  upholding  93 
Ohio  Laws,  p.  143,  defining  trusts;  State  v.  Coyle,  7  Okl.  Cr.  83,  86, 
122  Pac.  257,  259,  holding  Sherman  Act  does  not  continue  in  force  in 
Oklahoma  since  statehood;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ. 
179,  106  S.  W.  925,  upholding  Texas  Anti-trust  Acts  of  1899  and 
1903 ;  dissenting  opinion  in  United  States  v.  Delaware  etc.  Co.,  164  Fed. 
254,  majority  holding  commodities  clause  of  Interstate  Commerce  Act 
was  void. 

Distinguished  in  Cincinnati  etc.  Packet  Co.  v.  Ba^,  200  U.  S.  185,  50 
L.  Ed.  433,  26  Sup.  Ct.  208,  upholding  contract  by  which  vendor  of 
river  craft  agrees  to  withdraw  from  freight  and  traffic  between  two 
Ohio  ports;  Virtue  v.  Creamery  Package  Mfg.  Co.,  179  Fed.  117,  102 
C.  C.  A.  413,  holding  combination  not  unlawful  if  restraint  on  com- 
merce is  merely  incidental;  United  States  v.  Delaware  &  H.  Co.,  164 
Fed.  242,  holding  commodities  clause  of  Interstate  Commerce  Act  wasf. 
void ;  Monongahela  etc.  Coke  Co.  v.  Jutte,  210  Pa.  308, 106  Am.  St.  Bep. 
812,  59  AtL  1096,  agreement  not  to  mine  or  ship  coal  in  territory 
traversed  by  Monongahela,  Ohio,  and  Mississippi  Rivers  enforceable  as 
to  mining  in  Pennsylvania ;  dissenting  opinion  in  Northern  Securities  Co. 
V.  United  States,  193  U.  S.  387,  391,  392,  405,  48  L.  Ed.  720,  722,  728, 
24  Sup.  Ct.  436,  majority  holding  combination  of  stockholders  of  two 
competing  roads  forming  corporation  holding  controlling  interest  in 
each  road,  violates  Anti-trust  Act. 

Oongresa  may  prohibit  comblnatians  to  establish  Interstate  commerce 
rates,  although  rates  be  reasonable. 

Approved  in  United  States  v.  Standard  Oil  Co.,  173  Fed.  179,  184, 
188,  State  v.  Standard  Oil  Co.,  120  Tenn.  178,  110  S.  W.  588,  State 
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V.  Standard  Oil  Co,,  218  Mo.  385,  405,  412,  453,  461,  116  S.  W.  1021, 
1028,  1030,  1044,  1047,  and  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  64,  65,  66,  67,  68,  Ann.  Gas.  1912D,  784,  34  L.  R.  A.  (N.  S.)  834, 
55  Ji.  Ed.  646,  647,  648,  31  Sap.  Ct.  502,  all  refusing  to  allow  unifica- 
tion of  power  and  control  of  oil  industry;  United  States  v.  American 
Tobacco  Co.,  221  U.  S.  179,  55  L.  Ed.  698,  31  Sup.  Ct.  632  (reversins? 
164  Fed.  710),  refusing  to  allow  company  to  acquire  control  over 
tobacco  industry;  Shawnee  Compress  Co.  v.  Anderson^  209  U.  S.  434, 
52  L.  Ed.  875,  28  Sup.  Ct.  572,  holding  lessor  cannot  covenant  to  assist 
in  discouraging  competition;  Loewe  v.  Ldiwlor,  208  U.  S.  297,  52  L.  Ed. 
497,  28  Sup.  Ct.  301,  holding  combination  of  labor  organizations  to 
boycott  industry  is  combination  in  restraint  of  trade;  Lottery  Case, 
,  188  U.  S.  359,  47  L.  Ed.  502,  23  Sup.  Ct.  328,  upholding  act  of  1895, 
for  suppression  of  lottery  traffic;  Downes  v.  Bidwell,  182  U.  S.  289, 
45  L.  Ed.  1107,  21  Sup.  Ct.  788,  upholding  Foraker  Act  providing  tern* 
porary  civil  government  and  revenues  for  Porto  Rico  and  taxing  imports 
from  Porto  Rico;  United  States  v.  Great  Lakes  Towing  Co.,  208  Fed. 
744,  holding  sale  of  business  with  greater  restraint  than  necessary  is 
within  rule;  In  re  Kay-Tee  Film  Exch.,  193  Fed.  145,  holding  com- 
pany might  recover  motion-picture  films  leased  more  than  four  months 
prior  to  bankruptcy;  United  States  v.  E.  I.  Dn  Pont  De  Nemours  & 
Co.,  188  Fed.  151,  dissolving  illegal  combination  of  powder  companies; 
United  States  v.  Hoke,  187  Fed.  1004,  holding  United  States  may  pro- 
hibit transportation  of  women  for  immoral  purposes;  Darius  Cole 
.  Transp.  Co.  v.  White  Star  Line,  186  Fed.  65,  67,  68,  108  C.  C.  A.  165, 
refusing  to  uphold  lease,  purpose  of  which  was  to  stifle  competition; 
Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co.,  180  Fed.  165, 
holding  company  cannot  obtain  damages  under  Sherman  Act  where  it 
was  also  guilty  of  conspiracy;  Union  Pac.  Coal  Co.  v.  United  States, 
173  Fed.  740,  97  C.  C.  A.  578,  holding  unlawful  combination  may  be 
formed  between  corporation  and  its  officer;  In  re  Charge  to  Grand 
Jury,  151  Fed.  840,  843,  discussing  essentials  of  Sherman  Act  in  char^ 
to  jury;  Wheeler-Stenzel  Co.  v.  National  Window  Glass  etc.  Assn.,  152 
Fed.  869,  10  L.  R.  A.  (N.  S.)  972,  81  C.  C.  A.  658,  holding  party  seek- 
ing redress  under  Sherman  Act  need  only  allege  loss  of  customers; 
McConnell  v.  Camors-McConnell  Co.,  152  Fed.  331,  81  C.  C.  A.  429, 
holding  contract  for  sale  of  business  could  not  prohibit  vendee  from 
a^ain  entering  business;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  42,  43. 
18  Ann.  Oaa.  1146,  87  N.  E.  829,  830,  holding  specific  intent  is  not  neces- 
sary to  constitute  unlawful  combination;  United  Shoe  Mach.  Co.  v. 
La  Chapclle,  212  Mass.  484,  Ann.  Oas.  1913D,  715,  99  N.  E.  293,  re- 
fusing to  uphold  monopoly  of  shoe  industry;  State  v.  Arkansas  Lumber 
Co.,  260  Mo.  290,  169  S.  W.  169,  holding  natural  person  may  be  guilty 
under  Anti-trust  Act;  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App. 
77,  71  S.  W.  695,  holding  agreement  between  breweries  not  to  sell 
to  anyone  indebted  to  any  of  them  for  beer  until  he  paid  the  debt 
was  in  conflict  with  anti-trust  law;  J.  W.  Ripy  &  Son  v.  Art  Wall 
Paper  Mills,  41  Okl.  24,  61  L.  R.  A.  (N.  S.)  38,  136  Pac.  1082,  holdin- 
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dealer  may  agree  to  buy  certain  line  of  goods  exclusively  from  one 
mannfactiirer;  State  v.  Missouri  etc.  Ry.  Co.,  99  Tex.  529,  13  Ann.  Oas. 
1072,  5  L.  &.  A.  (N.  S.)  783,  91  S.  W.  220,  holding  railroad  could  not 
grant  express  company  exclusive  privileges;  State  v.  Fireman's  Fund 
Ins.  Co.,  152  Mo.  47,  45  L.  R.  A.  377,  52  S.  W.  608,  upholding  Acts  oi 
1895,  p.  237,  prohibiting  pools  and  trusts;  Bailey  v.  Association  of 
Master  Plumbers,  103  Tenn.  99,  46  L.  R.  A.  561,  52  S.  W.  854,  by-law 
of  plumbers'  association,  calculated  to  prevent  competition,  is  invalid; 
dissenting  opinion  in  Adair  v.  United  States,  208  U.  S.  184,  13  Ann. 
Gas.  764,  52  L.  Ed.  446,.  28  Sup.  Ct.  277,  majority  holding  railroad  may 
dismiss  employee  on  account  of  labor  affiliation. 

Distinguished  in  United  States  v.  Union  Pac,  R.  Co.,  188  Fed.  116, 
holding  purchase  by  Union  Pacific  Railroad  of  stoqk  in  Southern  Pacific 
Company  did  not  constitute  illegal  restraint;  United  States  v.  Reading 
Co.,  183  Fed.  477,  holding  purchase  by  one  railroad  of  stock  in  another 
does  not  constitute  unlawful  combination;  Conmionwealth  v.  Strauss, 
191  Mass.  555,  78  N.  E.  139,  upholding  Rev.  Law,  o.  56,  §  1,  prohibitinj? 
vendor  making  it  provision  of  contract  that  vendee  shall  not  sell  goods 
of  another;  State  v.  Duluth  Board  of  Trade,  107  Minn.  531,  533,  644, 
23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  405,  406,  411,  holding  Duluth  Board 
of  Trade  does  not  violate  anti-trust  statute;  Harbison-Walker  Refrac- 
tories Co.  V.  Stanton,  227  Pa.  64,  75  Atl.  991,  and  Gallup  Electric  Light 
Co.  V.  Pacific  Improvement  Co.,  16  N.  M.  92,  113  Pac.  849,  both  holdins? 
where  unlawful  contract  is  merely  incidental  to  sale,  it  is  not  within 
act ;  Pulp  Wood  Co.  v^  Green  Bay  Paper  etc.  Co.,  157  Wis.  619,  147 
N.  W.  1064,  holding  pourts  will  follow  lawful  construction  of  contract; 
dissenting  opinion  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  91, 
92,  94,  95,  96,  99,  Ann.  Cas.  1912D^  734,  34  L.  R.  A.  (N.  S.)  834,  55 
L.  Ed.  667,  668,  669,  660,  31  Sup.  Ct.  502,  majority  refusing  to  allow 
unification  of  control  of  oil  industry;  dissenting  opinion  in  United 
States  V.  American  Tobacco  Co.,  221  U.  S.  191,  192,  55  L.  Ed.  698,  31 
Sup.  Ct.  632,  majority  refusing  to  allow  company  to  acquire  control 
over  tobacco  industry;  dissenting  opinion  in  United  States  v.  American 
Tobacco  Co.,  164  Fed.  726,  majority  refusing  to  allow  company  to 
acquire  control  over  tobacco  industry. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Cas.  847. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oas. 
1912D,  517. 

Miscellaneous.  Cited  in  Interstate  Commerce  Commission  v.  South- 
ern Pac.  Co.,  137  Fed.  609,  decree  enjoining  railroad's  violation  of  Inter- 
state Commerce  Commission  order  will  not  be  superseded  pending  ap- 
peal where  excessive  damage  to  defendant  does  not  appear;  People  ex 
rel.  Attorney  General  v.  Michigan  Sanitarium  etc.  Assn.,  151  Mich. 
464,  115  N.  W.  428,  holding  quo  warranto  will  lie  to  restrain  cor- 
poration exceeding  its  powers;  Attorney  General  v.  Booth  &  Co.,  143 
Mich.  102,  106  N.  W.  873,  where  foreign  corporation  makes  unlawful 
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combination,  its  right  to  do  business  in  State  ean  be  questioned  in  qno 
warranto;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  R.  Co.,  196  U.  S.  578,  49  L.  Ed.  326,  26  Sup.  Ct.  133,  majority  hold- 
ing railroitd  right  of  way  not  post  road  within  meaning  of  act  of  July 
24,  1866,  giving  telegraph  company  right  to  construct  line  on  post  road. 

171  17.  a  578-604,  43  It.  Ed.  290.  19  Sup.  Ct  40,  HOPKINS  ▼.  TTKITED 
STATES. 

Oonunls&Lon  merchants  selling  stock  consigned  ftom  other  States  are 
not  engaged  in  Interstate  commerce  and  may  combine  to  fix  charges. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  329, 
330,  48  L.  Ed.  697,  24  Sup.  Ct  436,  holding  combination  of  stockhold- 
ers of  competing  roads  forming  corporation  holding  controlling  interest 
in  each  road,  violates  Anti-trust  Act;  Kansas  Natural  Gas  Co.  v.  Has- 
kell, 172  Fed.  561,  holding  Elansas  cannot  prohibit  exportation  of  nat- 
ural gas;  State  v.  Duluth  Board  of  Trade,  107  Minn.  532,  23  L.  R.  A. 
(N.  S.)  1260,  121  N.  W.  405,  applying  rule  to  Duluth  board  of  trade; 
J.  W.  Ripy  &  Son  v.  Art  Wall  Paper  Mills,  41  Okl.  24,  51  L.  R.  A. 
(N.  S.)  SS,  136  Pac.  1082,  holding  retailer  may  agree  to  buy  exclusively 
from  certain  manufacturer;  Saulsbury  v.  State,  43  Tex.  Cr.  95,  96  Am. 
St.  Rep.  837,  63  S.  W.  570,  holding  one  having  buggies  shipped  to 
him  from  outside  of  State  in  original  packages,  which  he  took  out 
of  such  packages  and  put  together  and  sold  is  liable  to  occupation 
tax;  dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189  N.  T.  30,  12 
Ann.  Caa.  1138,  81  N.  E.  629,  majority  holding  Congress  could  prohibit 
national  banks  charging  usurious  interest. 

Distinguished  in  Montague  v.  Lqwry,  193  U.  S.  48,  48  L.  Ed.  612,  24 
Sup.  Ct.  307,  combination  whereby  tile  dealers  agree  to  charge  non- 
members  list  price,  fifty  per  cent  higher  than  members  pay,  illegal; 
Swift  V.  United  States,  196  U.  S.  397,  49  L.  Ed.  526,  25  Sup.  Ct.  276, 
holding  illegal  compination  of  majority  of  meat  dealers  not  to  bid  against 
each  other,  make  uniform  credit  rules,  and  obtain  unlawful  railroad 
rates ;  Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  243,  44  L.  Ed* 
148,  20  Sup.  Ct.  108,  Addyston  Pipe  Company  is  an  unlawful  combina- 
tion ;  Howard  v.  Illinois  Central  R.  R.  Co.,  148  Fed.  1000,  and  Brooks 
V.  Southern  Pac.  Co.,  148  Fed.  991,  both  holding  void  Act  of  June  11, 
1906,  c.  3073,  making  carrier  of  interstate  commerce  liable  to  employee 
for  injury  resulting  from  defect  in  cars  or  negligence  of  servants; 
United  States  v.  Northern  Securities  Co.,  120  Fed.  728,  holding  com- 
bination whereby  majority  of  stock  in  two  parallel  railroads  is  trans- 
ferred to  corporation  organized  for  purpose  of  holding  and  voting  same 
and  receiving  dividends  thereon  to  be  divided  pro  rata  among  stock- 
holders of  two  companies  so  transferrii^  their  stock  violates  Anti-trust 
Act ;  W.  W.  Montague  &  Co.  v.  Lowry,  115  Fed.  30,  31,  63  L.  R.  A.  68, 
52  C.  C.  A.  621,  balding  Tile  and  Mantel  Association  of  California 
which  bound  members  not  to  buy  from  nonmembers  nor  to  sell  to  non- 
members  at  less  than  list  price  was  illegal  under  Anti-trust  Act  of 
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1890,  §  1;  Adkins  v.  Richmond,  98  Va.  100,  34  S.  E.  970,  holding  resi- 
dent who  solicits  orders  for  sale  of  goods  for  nonresider^t  principals 
and  who  forwards  snch  orders  and  receives  commission  is  engaged  in 
interstate  eonunerce  and  cannot  he  licensed  by  State  or  municipality; 
dissenting  opinion  in  Northern  Securities  Co.  v.  United  States,  193  U.  S. 
387,  388,  389,  392,  410,  48  L.  Ed.  721,  722.  730.  24  Sup.  Ct.  436,  majority 
hoMing  comhination  of  stockholders  of  competing  roads  forming  cor- 
poration holding  controlling  interest  in  each  road  violates  Anti-trust 
Act. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Amt  Cas.  703. 

Business  of  collection  or  commercial  agency  as  interstate  commerce. 
Note,  47  L.  R.  A.  (N.  8.)  649. 

By-laws  of  Xausas  Qlty  liye-Stock  Exchange,  fixing  commissions^  etc., 
are  not  in  restraint  of  commerce. 

Approved  in  Anderson  v.  United  States,  171  U.  S.  612,  43  L.  Ed. 
804,  19  Sup.  Ct.  62,  63,  applying  rule  to  Traders'  Live-Stock  Exchange 
of  Kansas  City;  Interstate  Commerce  Commission  v.  Harriman,  157 
Fed.  438,  holding  Interstate  Commerce  Commission  may  investigate 
as  to  combinations;  State  v.  Dulnth  Board  of  Trade,  107  Minn.  552, 
28  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  414,  upholding  rule  of  Duluth 
board  of  trade;  Howell  v.  State,  83  Neb.  454,  455,  120  N.  W.  141, 
142,  holding  Omaha  Coal  Exchange  was  not  in  restraint  of  commerce. 

Stockyards  as  business  subject  to  public  regulation.  Note,  10  Ann. 
Gas.  1022. 

Agreement  or  Btate  legislation  only  incidentally  ailecting  interstate 
commerce  is  valid. 

Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  65,  66,  67, 
Ann.  Oaa.  1912D,  7S4,  84  L.  R.  A.  (N.  S.)  834.  55  L.  Ed.  647.  648.  31  Sap. 
Ct.  602,  refusing  to  allow  unification  of  control  of  oil  industry;  Field  v. 
Barber  Asphalt  Paving  Co.,  194  U.  S.  624,  48  L.  Ed.  1154,  24  Sup.  Ct. 
784,  upholding  right  of  municipal  council  to  specify  that  Trinidad  Lake 
asphalt  be  used  for  street  paving;  Diamond  Glue  Co.  v.  United  States 
Glue  Co.,  187  U.  S.  616,  47  L.  Ed.  383,  23  Sup.  Ct.  208,  holding  contract 
under  which  foreign  corporation  was  to  superintend  operation  of  fac- 
tory within  State,  and  control  and  handle  its  output  is  not  relieved  fi*om 
operation  of  Wis.  Stats.  1898,  prohibiting  foreign  corporations  from 
transacting  business  within  State  until  they  have  filed  copy  of  charter 
with  Secretary  of  State,  because  contemplated  traffic  might  be  inter- 
state ;  United  States  v.  Joint-Traflic  Assn.,  171  U.  S.  568,  43  L.  Ed.  287, 
19  Sup.  Ct.  31,  and  Anderson  v.  United  States,  171  U.  S.  615,  43  L.  Ed. 
305,  19  Sup.  Ct.  54,  to  come  within  provisions  of  statute  direct  effect  of 
agreement  must  be  in  restraint  of  .interstate  or  foreign  commerce; 
United  States  v.  Beading  Co.^  183  Fed.  476^  holding  one  railroad  may 
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purchase  stock  in  another;  Virtue  v.  Creamery  Package  Mfg^  Co.,  179 
Fed.  117, 102  C.  C.  A.  413,  holding  manufacturer  may  make  another  sole 
B'zent  for  his  products ;  United  States  v.  Standard  Oil  Co.,  173  Fed.  179, 
188,  holding  standard  oil  company  constituted  unlawful  combination; 
Union  Pac.  Coal  Co.  v.  United  States,  173  Fed.  740,  97  C.  C.  A.  578,  hold- 
ing union  of  two  or  more  persons  is  indispensable  to  constitute  unlawful 
combination;  Arkansas  Brokerage  Co.  v.  Dunn,  173  Fed.  902,  S5  L.  R.  A. 
(N.  S.)  464,  97  C.  C*  A.  454,  holding  organization  of  number  of  mercan- 
tile jobbers  did  not  constitute  unlawful  combination;  Bigelow  v.  Calu- 
met etc.  Min.  Co.,  167  Fed.  725,  94  C.  C-  A.  13,  and  Bigelow  v.  Calumet 
etc.  Min.  Co.,  167  Fed.  712,  both  allowing  mining  company  to  purchase 
stock  of  another  mining  company;  Kelley  v.  Great  Northern  Ry.  Co.,  152 
Fed.  217,  Upholding  power  of  Congress  to  pass  Federal  Liability  Act; 
In  re  Charge  to  Grand  Jury,  151  Fed.  839,  discussing  essentials  of  un- 
lawful combination  in  chaise  to  jury;  Chicago  Wall  Paper  Mills  v.  Gen- 
eral Paper  Co.,  147'  Fed.  494,  8  Ann.  Oas.  889,  78  C.  C.  A.  607,  undw 
Illinois  Anti-trust  Law  of  June  11,  1891,  in  suit  for  purchase  price, 
where  vendor  foreign  corporation,  fact  of  illegal  combination  no  de- 
fense ;  Camors  McConnell  Co.  v.  McConnell,  140  Fed.  414,  upholding  con- 
tract of  sale  whereby  vendor  agrees  not  to  enter  into  competing  business 
though  made  with  view  to  acquiring  monopoly ;  Phillips  v.  lola  Portland 
Cement  Co.,  125  Fed.  594,  61  C.  C.  A.  19,  upholding  contract  of  sale  by 
manufacturer  to  jobbers  of  its  product  to  be  shipped  across  State  line 
to  latter,  whereby  purchasers  agreed  not  to  sell,  ship  or  allow  any  of 
the  product  to  be  shipped  outside  of  certain  State;  Whitwell  v.  Con- 
tinental Tobacco  Co.,  125  Fed.  458,  462,  64  L.  R.  A.  689,  60  C.  C.  A.  290, 
holding  where  manufacturer  and  his  employee  restricted  sale  of  his  prod- 
ucts to  those  refraining  from  dealing  in  goods  of  competitors  by  fixing 
price  to  those  who  refuse  to  refrain  from  selling  competitors'  goods  so 
high  as  to  make  their  sale  unprofitable,  there  was  no  violation  of  Anti- 
trust Act;  Wabash  R.  R.  Co.  v.  Hannahan,  121  Fed.  567,  refusing  pre- 
liminary injunction  restraining  officers  of  labor  union  in  declaring 
sympathetic  strike;  State  v.  Wilson,  73  Kan.  348,  84  Pac.  738,  holding 
association  of  dealers  in  livestock  was  in  restraint  of  trade ;  United  Shoe 
Mach.  Co.  V.  La  Chapelle,  212  Mass.  464,  Ann.  CaB.  1913D,  715,  99  N.  E. 
293,  holding  contract  for  monopoly  of  shoe  industry  was  within  prohibi- 
tion clause;  Wheeler-Stenzel  Co.  v.  American  Window  Glass  Co.,  202 
:\rass.  476,  L.  R.  A.  1915F,  1076,  89  N.  E.  31,  upholding  association  of 
window-glass  jobbers;  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
573,  131  Am.  St.  Rep.  416,  88  N.  E.  423,  holding  State  cannqt  require 
interstate  carriers  to  obtain  license  to  carry  liquors;  International  Har- 
vester Co.  v.  Eaton  Circuit  Judge,  163  Mich.  64,  Ann.  Gas.  1912A,  1022, 
30  L.  R.  A.  (N.  S.)  580,  127  N.  W.  699,  holding  one  cannot  avoid  pay- 
ment of  debt  to  corporation  on  account  of  its  association  with  unlawful 
combination;  State  v.  Duluth  Board  of  Trade,  107  Minn.  544,  23  L.  R.  A. 
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(N.  S.)  1260, 121  N.  W.  410,  411,  applying  rule  to  Duluth  board  of  trade ; 
Cumberland  Telephone  etc.  Co.  v.  State  ex  rel.  Attorney  General,  100 
Miss.  119,  39  L.  R.  A.  (N.  S.)  277,  54  South.  676,  holding  company  oper- 
ating long-distance  telephone  may  buy  out  local  company;  State  v. 
Arkansas  Lumber  Co.,  260  Mo.  290,  315,  169  S.  W.  169,  178,  dissolving 
combination  formed  to  corner  lumber  industry;  State  v.  Standard  Oil 
Co.,  218  Mo.  405,  411, 116  S.  W.  1028, 1030,  holding  combination  formed 
by  Standard  Oil  Company  was  void ;  Barber  Asphalt  Paving  Co.  v.  Field, 
188  Mo.  206,  86  S.  W.  866,  upholding  right  of  board  of  works  to  desig- 
nate asphalt  to  be  used  for  paving  under  Kansas  City  Charter,  art.  IX, 
§  2;  State  v.  S.  P.  Pond  Co.,  135  Mo.  App.  86,  115  S.  W.  506,  holding 
foreign  corporation  liable  to  fine  for  failure  to  file  articles;  Gallup  Elec- 
tric Light  Co.  v.  Pacific  Improvement  Co.,  16  N.  M.  93,  113  Pac.  850, 
holding  contract  merely  collateral  to  sale  is  not  in  restraint  of  trade; 
Thomas  v.  Gavin,  15  N.  M.  663,  110  Pac.  842,  holding  seller  may  agree 
not  to  engage  in  business  in  same  town;  People  v.  Reardon,  184  N.  T. 
457,  112  Am.  St  Bep.  646,  77  N.  E.  979,  upholding  tax  on  sale  of  stock 
of  domestic  or  foreign  corporation;  Atchison  etc.  Ry.  Co.  v.  State,  23 
Okl.  218,  21  L.  R.  A.  (N.  S.)  908,  100  Pac.  14,  holding  commission  could 
require  telephone  company  to  install  telephone;  State  v.  Coyle,  7  Okl. 
Cr.  86,  122  Pac.  259,  upholding  Anti-trust  Act  of  State  of  Oklahoma ; 
Harbison- Walker  Refractories  Co.  v.  Stanton,  227  Pa.  64,  75  Atl.  991, 
holding  vendor  of  business  may  covenant  not  to  engage  in  business  in 
State ;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179,  106  S.  W.  925, 
upholding  Anti-trust  Act  of  State  of  Texas ;  dissenting  opinion  in  United 
States  V.  American  Tobacco  Co.,  164  Fed.  725,  majority  holding  com- 
bination formed  to  control  tobacco  industry  was  unlawful. 

Distinguished  in  Loewe  v.  Lawlor,  208  U.  S.  297,  52  L.  Ed.  498,  28 
Sup.  Ct.  301,  holding  combination  of  labor  organizations  to  boycott  par- 
ticular industry  was  unlawful  combination;  United  States  v.  Adair,  152 
Fed.  144,  holding  railroad  could  not  prohibit  employee  from  becoming 
member  of  labor  organization;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. 
879,  882,  885,  Laws  Wis.  1905,  c.  19,  p.  37,  providing  for  inspection  test 
for  all  grain  shipped  at  Superior,  void  as  to  interstate  shipment;  Heim* 
Brewing  Co.  v.  Belinder,  97  Mo.  App.  76,  71  S.  W.  695,  holding  agree- 
ment between  breweries  not  to  sell  to  anyone  indebted  to  any  of  them 
for  beer  until  he  paid  the  debt  was  in  conflict  with  anti-trust  law. 

What   are    illegal    combinations   within    Sherman   Anti-trust   Act. 

Note,  2  Ann.  Caa.  956,  958. 
Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  L.  R.  A.  701. 
Contracts  in  partial  restraint  of  trade,  and  modem  anti-trust  acts. 

Note,  9  L.  R.  A.  (N.  S.)  447. 
Relation  'of  contract  or  combination  to  interstate  commerce  to  bring 

it  within  Federal  Anti-trust  Act.    Note,  10  L.  R.  A.  (N.  S.)  271, 

273. 
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D^Bling  in  cattle  in  ytrds  partly  in  one  State  and  partly  in  another 
la  not  Intentate  commerce. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Commonwealth,  139  Ky. 
40,  Ann.  Oaa.  1912B.  333,  47  L.  R.  A.  (N.  S.)  648.  129  S.  W.  319,  holding? 
attorneys  whose  names  were  posted  on  guaranteed  list  of  foreign  eor> 
poration  were  not  engaged  in  interstate  commerce;  Louisville  etc.  R.  Co. 
V.  Central  Stockyards  Co.,  133  Ky.  187,.  97  S.  W.  792,  holding  stock 
ceases  to  be  in  interstate  commerce  after  reaching  carrier's  "break-up" 
yards ;  State  v.  Schofield,  136  La.  720,  67  South.  563,  holding  itinerant 
venders  of  corporate  stock  were  not  engaged  in  interstate  commerce; 
Edmanson  v.  State,  64  Tex.  Cr.  425,  142  S.  W:  893,  holding  itinerant 
vender  taking  orders  for  intoxicating  liquors,  is  not  .engaged  in  inter- 
state commerce. 

Livestock  exchange  open  to  all,  and  forbidding  busineea  witb  non- 
members,  does  not  restrain  commerce. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Kentucky,  231  U.  S. 
399,  58  L.  Sd.  285,  34  Sup.  Ct.  122,  holding  attorneys  on  guaranteed  list 
of  foreign  corporation  are  not  engaged  in  interstate  commerce;  United 
States  V.  Tucker,  188  Fed.  743,  holding  shipping  bottle  of  medicine  from 
Ohio  to  District  of  Columbia  was  interstate  commerce;  In  re  Conecuh 
Pine  Lumber  &  Mfg.  Co.,  180  Fed.  261,  holding  sale  of  lumber  made  in 
Alabama  to  foreign  corporation  did  not  constitute  interstate  commerce. 

Miscellaneous.  Cited  in  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed. 
614,  and  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  523,  both  upholding 
Federal  Liability  Act;  United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed. 
183,  injunction  against  granting  rebate  describing  packing-house  product 
cannot  be  made  basis  of  contempt  proceeding  for  rebating  on  coal  in 
another  jurisdiction;  United  States  v.  Swift  &  Co.,  122  Fed.  532,  to  point 
that  purchase  of  cattle  shipped  habitually  from  other  States  to  markets 
where  defendants  purchase,  in  expectation  that  purchase  will  be  made 
by  slaughter  companies,  is  interstate  commerce. 

171  XT.  8.  604-620,  43  1m.  Ed.  300,  19  Sup.  Ot  50,  ANBEBSOK  ▼.  UNITED 
STATES. 

Dealing  in  cattle,  in  yards  partly  in  Kansas  and  partly  in  Missouri, 
is  not  interstate  commerce. 

Distinguished  in  United  States  v.  Northern  Securities  Co.,  120  Fed. 
728,  holding  combination  whereby  majority  of  stock  in  two  parallel  rail- 
roads is  transferred  to  corporation  organized  for  purpose  of  holding  and 
voting  same  and  receiving  dividends  thereon  to  be  divided  pro  rata 
among  stockholders  of  two  companies  so  transferring  their  stock  vio- 
lates Anti-trust  Act. 

livestock  exchange,  open  to  all,  and  forbidding  dealings  with  non- 
members,  does  not  restrain  comnMrce. 
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Approved  in  State  v.  Kansas  City  Live  Stock  Exchange,  211  Mo.  193, 
124  Am.  St.  Bn».  776,  109  S.  W.  678,  applying  principle;  Arkansas 
Brokerage  Co.  v.  Dunn,  173  Fed.  902,  35  L.  R.  A.  (N.  8.)  464,  97  C.  C.  A. 
454,  upholding  association  formed  by  number  of  mercantile  jobbers; 
Wheeler-Stenzel  Co.  v.  American  Window  Glass  Co.,  202  Mass.  476, 
L.  R.  A.  1915F,  1076,  89  N.  E.  31,  upholding  association  of  window-glass 
jobbers;  State  v.  Duluth  Board  of  Trade,  107  Minn.  544,  551,  552,  23 
L.  R.  A.  (N.  S.)  1260,  121  N.  W.  411,  414,  upholding  Duluth  board  of 
trade;  Howell  v.  State,  83  Neb.  464,  120  N.  W.  142,  applying  rule  to 
Omaha  Coal  Exchange. 

Distinguished  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v. 
United  States,  234  U.  S.  613,  68  L.  R.  A.  1915A,  788,  58  L.  Ed.  1499,  34 
Sup.  Ct.  951,  holding  black-list  published  by  association  was  in  restraint 
of  trade;  Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  244,  44 
L.  Ed.  149,  20  Sup.  Ct.  108,  Addyston  Pipe  Company  is  an  unlawful  com- 
bination; State  ▼.  Aikens,  83  Kan.  794,  112  Pac.  605,  holding  evidence 
showed  that  stock  exchange  stifled  competition;  State  v.  Wilson,  73  Kan. 
348,  84  Pac.  738,  holding  association  of  dealers  in  livestock  was  void.. 

Stock  yards  as  business  subject  to  public  regulation.    Note,  10  Ann.  f 
Gas.  1022. 

AgneaneatB  to  properly  regulate'  bttrineas  are  not  prohibited  by  act 
of  1890  unleaa  commerce  is  restricted. 

Approved  in  Loewe  v.  Lawlor,  208  U.  S.  297,  52  L.  Ed.  498,  28  Sup. 
Ct.  301,  holding  combination  of  labor  organizations  to  boycott  business 
was  in  restraint  of  trade ;  Swift  v.  United  States,  196  U.  S.  397,  49  L.  Ed. 
525,  25  Sup.  Ct.  276,  combination  of  dominant  portion  of  meat  dealers  to 
regulate  price  and  trade,  make  credit  rules,  and  obtain  special  railroad 
rates,  illegal ;  Northern  Securities  Co.  v.  United  States,  193  U.  S.  329,  330, 
48  L.  Ed.  697,  24  Sup.  Ct.  436,  combination  of  stockholders  of  competing 
lines  forming  corporation  holding  controlling  interest  in  each  road  vio- 
lates Anti-trust  Act;  United  States  v.  Union  Pac.  R.  Co.,  188  Fed.  116, 
upholding  purchase  by  Union  Pacific  Railroad  of  stock  of  Southern 
Pacific  Company;  United  States  v.  Reading  Co.,  183  Fed.  477,  allowing 
railroad  to  purchase  stock  in  another  company;  Virtue  v.  Creamery 
Package  Mfg.  Co.,  179  Fed.  117, 102  C.  C.  A.  413,  holding  manufacturing 
company  may  make  party  its  sole  agent;  United  States  v.  Standard  Oil 
Co.,  173  Fed.  188,  holding  combination  formed  by  Standard  Oil  Company 
was  in  restraint  of  trade ;  Union  Pac.  Coal  Co.  v.  United  States,  173  Fed. 
740,  97  C.  C.  A.  578,  holding  railroad  could  refuse  to  transport  coal  for 
one  selling  at  reduced  rate;  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed. 
712,  holding  one  mining  company  may  purchase  stock  in  another;  United 
States  V.  Adair,  152  Fed.  744,  holding  railroad  could  not  discharge  em- 
ployee on  account  of  labor  affiliations;  Ellis  v.  Inman,  131  Fed.  185,  65 
C.  C.  A.  488,  combination  of  Portland  lumber  dealers  charging  exorbitant 
price  refusing  to  sell  to  one  buying  lumber  any  other  place  illegal ;  Rob- 
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inson  ▼.  Suburban  Brick  Co.,  127  Fed.  807,  62  C.  C.  A.  484,  upholding 
contract  by  which  owners  of  brick-making  plants  conveyed  them  to  cor- 
poration in  exchange  for  its  stock,  binding  sellers  not  to  engage  in  com; 
peting  business  within  radius  of  corporation  *s  place  of  business  for  ten 
years ;  Phillips  v.  Tola  Portland  Cement  Co.,  126  Fed.  595,  61  C.  C.  A.  19, 
upholding  contract  of  sale  by  manufacturer  to  jobbers  of  its  product 
to  be  shipped  across  State  lines  to  latter  whereby  parties  agree  that  pur- 
chasers shall  not  sell,  ship  or  allow  any  of  product  to  be  shipped  out- 
side of  certain  State;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed.  458, 
64  li.  R.  A.  689,  60  C.  C.  A.  290,  h'olding  where  manufacturer  and  his 
employee  restricted  sale  of  products  to  those  refraining  from  dealing  in 
goods  of  competitors  by  fixing  price  to  those  who  refused  to  refrain  from 
seeing  competitors'  goods  so  high  as  to  make  their  sale  unprofitable, 
there  was  no  violation  of  Anti-trust  Act;  United  Shoe  Mach.  Co.  v.  La 
Chapelle,  212  Mass.  484,  Ann.  Cas.  1913D,  715,  99  N.  E.  293,  holding  con- 
tract to  corner  shoe  machinery  was  in  restraint  of  trade ;  Commonwealth 
V.  Strauss,  191  Mass.  555,  78  N.  E.  139,  making  condition  of  sale  that 
vendee  will  not  handle  goods  of  another  illegal;  Bancroft  v.  Union 
Embossing  Co.,  72  N.  H.  410,  64  L.  R.  A.  298,  57  Atl.  101,  upholding  con- 
tract whereby  plaintiff  gave  defendant  exclusive  right  to  manufacture 
and  sell  embossing-machine  for  twenty  years;  International  Harvester 
Co.  V.  Eaton  Circuit  Judge,  163  Miich.  64,  Ann.  Gas.  1912A,  1022,  30 
L.  R.  A.  (N.  S.)  580,  127  N.  W.  699,  and  Pulp  Wood  Co.  v.  Green  Bay 
Paper  etc.  Co.,  157  Wis.  623, 147  N.  W.  1065,  both  holding  fact  that  cor- 
poration belongs  to  unlawful  combination  will  not  relieve  person  buying 
goods  from  same;  J.  W.  Ripy  &  Son  v.  Art  Wall  Paper  Mills,  41  Okl. 
23,  24,  51  L.  R.  A.  (N.  S.)  33,  136  Pac.  1081,  1082,  holding  retailer  may 
agree  to  buy  exclusively  from  one  manufacturer;  dissenting  opinion  in 
United  States  v.  American  Tobacco  Co.,  164  Fed.  725,  majority  refusing 
to  countenance  combination  formed  by  tobacco  companies;  dissenting 
opinion  in  Straus  v.  American  Pub.  Assn.,  177  N.  Y.  489,  491,  96  N.  E. 
1112,  1113,  majority  holding  agreement  between  publishers  representing 
ninety-five  per  cent  of  books  published  in  United  States  and  ninety  per 
cent  of  book  trade  to  sell  books  only  at  retail  net  prices  and  to  sell  only 
to  those  dealers  who  would  maintain  such  net  prices  violates  anti- 
monopoly  law. 

Distinguished  in  Montague  v.  Lowry,  193  U.  S.  48,  48  L.  Ed.  612,  24 
Sup.  Ct.  307,  combination  whereby  tile  dealers  agree  to  charge  nonmem- 
bers  list  price,  fifty  per  cent  higher.than  members  pay,  illegal;  Addyston 
Pipe  etc.  Co.  v.  United  States,  175  U.  S.  243,  44  L.  Ed.  148,  20  Sup.  Ct. 
108,  agreements  to  refrain  from  competition  and  for  bonus,  are  invalid; 
W.  W.  Montague  &  Co.  v.  Lowry,  115  Fed.  30,  31,  63  L.  R.  A.  58,  52 
C.  C.  A.  621,  and  Lowry  v.  Tile  etc.  Assn.,  98  Fed.  824,  825,  both  hold- 
ing complaint  alleging  that  members  of  association  have  combined  to 
raise  prices  of  mantels,  to  control  output  and  to  regulate  prices  thereof > 
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with  intent  to  monopolize  trade  between  other  States  and  California  in 
r^ard  thereto,  as  well  as  to  arbitrarily  fix  prices  independently  of  their 
natnral  market  value  brings  case  within  Anti-trust  Act  of  1890;  State  v. 
Arkansas  Lumber  Co.,  260  Mo.  290,  169  S.  W.  169,. dissolving  unlawful 
combination  of  lumber  companies;  State  v.  Standard  Oil  Co.,  218  Mo. 
405,  116  S.  W.  1028,  holding  combination  formed  by  Standard  Oil  Com- 
pany was  void;  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  76,  71  S.  W. 
695,  holding  agreement  between  breweries  not  to  sell  to  any  one  indebted 
to  any  of  the  others  for  beer  until  he  paid  the  debt  was  in  conflict  with 
anti-trust  law;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179, 106  S.  W. 
925,  dissolving  unlawful  combination  of  oil  companies;  dissenting  opin- 
ion in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  388,  389,  410, 
41  L.  Ed.  721,  730,  24  Sup.  Ct.-436,  majority  holding  combination  of 
stockholders  of  competing  lines  forming  corporation  holding  controlling 
interest  in  each  road  violates  Anti-trust  Act. 

What  are  illegal  combinations  within  Sherman  Anti-trUst  Act. 
Note,  2  Ann.  Cas.  957,  958. 

Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  L.  R.  A.  701. 

Contracts  in  partial  restraint  of  trade,  and  modem  anti-trust  acts. 
Note,  9  L.  R.  A.  (N.  S.)  447. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  S.) 
271,  273. 

Combination  among  produce  buyers  as  monopoly.  Note,  12  L.  R. 
A.  (N.  S.)  153. 

Miscellaneous.  Cited  in  United  States  v.  Swift,  188  Fed.  97,  holding 
indictment  charging  combination  may  charge  different  means  adopted 
to  effect  combination;  Chicago  Wall  Paper  Mills  v.  General  Paper 
Co.,  147  Fed.  494,  8  Ann.  Ou.  889,  78  C.  C.  A.  607,  under  Illinois 
anti-trust  law  of  June  11, 1891,  in  suit  for  purchase  price,  where  vendor 
foreign  corporation,  fact  of  its  illegal  combination  no  defense. 

171  IT.   B.   620-631,  43    I..  Ed.  807,   19    8ai».  Ct.  36,  NORTHWESTEBK 
BANK  ▼.   FREEMAN. 

Cliattfli  mortgage  of  giTm  number  of  articles  oat  of  larger  number 
is  valid  as  against  those  with  notice. 

Approved  in  Conners  v.  Bucksport  Nat.  Bank,  214  Fed.  851,  holding 
mortg^age  given  on  potatoes  must  identify  potatoes;  State  National 
Bank  v.  Cudahy  Packing  Co.,  126  Fed.  548,  holding  where  in  action 
founded  on  chattel  mortgage  of  cattle,  defendant  offered  prior  mort- 
gages claimed  to  have  been  given  on  same  cattle,  but  description  therein 
did  not  state  location  of  cattle  nor  attempt  to  segregate  cattle  covered 
by  plaintiff's  mortgage  from  larger  number  attempted  to  be  described 
in  mortgages  offered  and  brands  were  different,  mortgages  properly 
excluded. 
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Flirdia«er  of  mortgaged  property  is  diargeable  wltli  notice  of  facts 
recorded  er  mggeeted  by  record. 

Approved  in  Ochoa  v.  Hernandez  T  Morales,  230  U.  S.  164,  67  L.  Ed. 
14S9,  33  Sup.  Ct.  1033,  holding  purchaser  of  mortgaged  property  is 
chargeable  with  want  of  authority  of  military  commander  to  convey 
good  title;  Mathieson  v.  Craven,  228  Fed.  385,  holding  examination 
should  cover  period  of  thirty  years;  Loser  v.  Plainfield  Savings  Bank, 
149  Iowa,  676,  81  L.  B.  A-  (N.  S.)  1112,  128  N.  W.  1103,  holding  where 
mortgagee  learns  that  someone  else  attempted  to  mortgage  property, 
he  is  chargeable  with  notice;  Smith  &  Ricker  v.  Hill  Bros.,  17  N.  M. 
430,  134  Pac.  247,  holding  privies  are  bound  by  estoppel  only  when 
they  take  with  notice  of  same. 

Ohattel  mortgage  of  animals  coren  increase. 
Approved  in  Packwood  v.  Wm.  Atkinson  &  Foxworth  Co.,  79  Miss. 
651,  31  South.  338,  holding  purchaser  at  trustee's  sale  under  deed  of 
trust  of  mare  and  other  property  and  any  increase  that  may  be  there- 
after acquired  acquires  title  to  colt  foaled  while  deed  in  force  as 
against  purchaser  of  grantor  who  bought  with  notice  of  lien;  Ayre  v. 
Hixson,  53  Or.  30,  133  Am.  St.  Bep.  819,  Ann.  Oas.  1913E,  659,  98  Pac. 
519,  applying  rule  to  increase  of  sheep;  Hamlin  v.  Moseley,  83  S.  C. 
517,  65  S.  E.  724,  holding  mortgage  on  mare  covered  colt. 

Mortgage  of  property  to  be  afterward  acquired.    Note,  109  Am. 
St.  Bep.  523. 

Mortgage  on  animals  as  including  increase.    Note,  13  Ann.  Cas. 
100. 

Chattel  mortgage  on   domestic  animals  as  covering  unmentioned 
increase.    Note,  14  L.  R.  A.  (N.  S.)  431. 

171  XT.   &  631-638,  43  Ii.  Ed.  312,  19  Sop.  Ct.  56,  BBOWK  ▼.  XTNITED 

STATES. 

Court  in  Indiaa  Territory  Is  not  drcult  or  District  Court  of  United 
Btotes. 

Approved  in  Central  Vermont  Ry.  Co.  ▼.  State,  82  Vt.  149,  151,  72 
Atl.  326,  327,  holding  appeal  lies  to  Supreme  Court  from  order  of 
Raiiroad  Commission. 

Supreme  Conrt  cannot  review  capital  cases  from  XTnited  States  court 
for  nortbem  district  of  Indiaa  Territory. 

Approved  in  Laurel  Oil  &  Qas  Co.  v.  Morrison,  212  U.  S.  296,  63 
L.  Ed.  519,  29  Sup.  Ct.  394,  holding  Circuit  Court  of  Appeals  for 
Eighth  Circuit  may  review  appeals  from  Indian  Territory;  Ansley  v. 
Ainsworth,  180  U.  S.  260,  46  L.  Ed.  620,  21  Sup.  Ct.  366,  denying  juris- 
diction over  direct  appeal  from  trial  court  in  Indian  Territory  though 
suit  may  have  involved  validity  of  act  of  Congress;  Stephens  v.  Chero- 
kee Nation,  174  U.  S.  482,  43  L.  Ed.  1054,  19  Sup.  Cti.  735,  appeals 
to  Supreme  Court  extend  only  to  constitutionality  or  validity  of  legis- 
lation afEecting  citizenship  or  allotment  of  lauds. 
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Miscellaneous.    Cited  in  George  v.  Consolidated  Lighting  Co.,  87  Vt. 

421,  Ann.  Gas.  19160,  416,  62  L.  R.  A.  (N.  S.)  850,  89  Atl.  639,  hold- 
ing  Pnblio  Service  Commission  may  condemn  land  for.  public  utility. 

171    17.  8.   688-^1,  43    L.  Ed.   315,  19    Sop.  Ot.  35,  KA£GIJN  ▼.  DB 
COBBOBA. 

Common-law  powers  of  guardians.    Note,  89  Am.  8t.  Rep.  291. 

171  IT.  a  641-650,  43  Lb  ai  316,  19  8ap.  Ot.  64,  PIEBCE  ▼.  SOMEBfiET 
RY.  CO. 

Sninreme  Ooort  will  not  review  State  decision  on  ground  broad  enongb 
to  eliminate  Federal  qneation. 

Approved  in  Lyon  v.  Gombret,  189  U.  S.  508,  47  L.  Ed.  922,  23  Sup. 
Ct.  853,  and  Seeberger  v.  McCormick,  175  U.  S.  280,  44  L.  Ed.  163, 
20  Sup.  Ct.  130,  both  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R^  A. 
67. 

Qnestion  wlMther  party  has  waived  rigHts  under  Federal  Oonstltntioii 
18  not  FederaL 

Approved  in  Gaar  Scott  &  Co.  v.  Shannon,  223  U.  S.  471,  56  L.  Ed. 
512,  32  Sup.  Ct.  236,  holding  where  tax  has  been  voluntarily  paid,  no 
Federal  question  arises;  Leonard  v.  Vicksbui^  etc.  R.  R.  Co.,  198  U.  S. 

422,  49  L.  Ed.  1111,  25  Sup.  Ct.  750,  where  defendant  enters  defense 
waiving  constitutional  right,  he  will  not  be  heard  to  assert  it  in  subse- 
quent proceeding  as  to  same  matter;  Hale  v.  Lewis,  181  U.  S.  480,  45 
L.  Ed.  963,  21  Sup.  Ct.  680,  holding  State  decision  that  corporation  is 
estopped  to  set  up  invalidity  of  statute,  by  action  of  its  board  of 
directors,  cannot  be  reviewed  on  error  from  Supreme  Court;  Phillips 
V.  Kankakee  Reclamation  Co.,  178  Ind.  35,  Ann.  Oas.  19150,  56,  98 
N.  E.  805,  holding  party  failing  to  allege  invalidity  of  statute  cannot 
enjoin  assessment  under  same. 

Whether  statute  impairs  contract  is  Federal  question;  bnt  whether 
party  is  estopped  to  so  plead  ia  not. 

Approved  in  Harwood  v.  Village  of  West  Randolph,  82  Vt.  262,  72 
Atl.  1077,  holding  party  receiving  award  under  statute  is  estopped  to 
allege  its  invalidity;  dissenting  opinion  in  Meyer  v.  Richmond,  172  U.  S. 
101,  43  L.  Ed.  382,  19  Sup.  Ct  114,  arguendo. 

Distinguished  in  Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  263, 
56  L.  Ed.  1081,  32  Sup.  Ct.  822,  holding  whether  corporation  organ- 
ized under  Federal  law  may  apply  to  be  made  domestic  corporation  is 
not  Federal  question. 
XVIII— 5 
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Who  may  raise  objection  to  constitutionality  of  statute  or  ordin- 
ance.   Note,  19  Ann.  Obb.  181. 

Miscellaneous.  Cited  in  Rand-McNally  &  Co.  v.  Kentucky,  215  U.  S. 
583,  54  L.  Ed.  388,  30  Sup.  Ct.  402,  affirming  order  on  authority  of 
principal  case;  Somerset  Ry.  Co.  v.  Pierce,  98  Me.  529,  57  AtL  888, 
reciting  history  of  litigation;  State  v.  Boston  &  M.  R.  R.  Co.,  75  N.  H. 
335,  74  Atl.  546,  discussing  reasonableness  of  rates  established  for 
railroads. 

171  U.  8.  660,  43  !■.  Ed.  320,  18  Sap.  Ot.  945,  PIEBOB  ▼.  ATES. 

Miscellaneous.  Cited  in  Somerset  Ry.  Co.  v.  Pierce,  98  Me.  529,  57 
Atl.  888,  reciting  history  of  litigation. 

171  XT.   &  660-658,  42  Ik  Ed.  320,  19  Sup.  Ct.  61,  ST.  LOT7I8  MININa 
ETC.  CO.  ▼.  MONTANA  MIN.  CO. 

Adverse  claimant  to  mining  claim  may  bind  himMir  to  convey  after 
patent  is  issued  to  him. 

Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  agree- 
ment under  which  two  aliens  locate  claim  for  joint  benefit,  enforceable 
by  one  later  declaring  intention  to  become  citizen;  Orrell  v.  Bay  Mfg. 
Co.,  83  Miss.  823,  70  L.  R.  A.  881,  36  South.  564,  lease  by  homesteader 
of  timber  for  turpentine  purposes  executed  prior  to  patent  enforceable 
by  lessee  after  patent  issued. 

Distinguished  in  Cascaden  v.  Dunbar,  2  Alaska,  412,  one  gratuitously 
staking  claim  in  another's  name  cannot  enforce  oral  agreement  by 
which  principal  agrees  to  divide  on  getting  patent. 

Valid  location  glvee  locator  zight  wMch  be  may  mortgage  or  sdU  at 
pleasnre. 

Approved  in  Elder  v.  Wood,  208  U.  S.  232,  52  L.  Ed.  466.  28  Sup. 
Ct.  263,  holding  State  may  tax  right  of  possession  to  mine  claim;  Clip- 
per Min.  Co.  V.  Eli  Min.  etc.  Co.,  194  U.  S.  227,  48  L.  Ed.  950,  24  Sup. 
Ct.  632,  entiy  against  will  of  locator  on  valid  minipg  location  for  pur- 
pose of  prospecting  for  unknown  lode  is  trespass;  United  States  v. 
Rizzinelli,  182  Fed.  683,  holding  locations  on  forest  reserve  are  same  as 
those  on  public  domain;  Jones  v.  Wild  Goose  Mining  etc.  Co.,  177  Fed. 
97,  29  L.  R.  A.  (N.  S.)  392,  101  C.  C.  A.  349,  holding  one  going  upon 
located  claim  is  trespasser ;  Stenf  jeld  v.  Espe,  171  Fed.  828,  96  C.  C.  A. 
497,  holding  placer  claim  cannot  be  located  over  another  claim;  Mon- 
tana Mining  Co.  v.  St.  Louis  Min.  etc.  Co.,  168  Fed.  515,  517,  93 
C.  C.  A.  536,  holding  court  may  enjoin  taking  of  ore  from  mine  pend- 
ing litigation;  Reed  v.  Munn,  148  Fed.  757,  80  C.  C.  A.  215,  purchaser 
from  mine  locator  having  possession  but  no  patent  gets  good  title 
against  holder  of  prior  equitable  interest;  Earhart  v.  Powers,  17  Ariz. 
59,  148  Pac.  288,  holding  mining  claim  is  taxable  property;  Swanson 
V.  Kettler,  17  Idaho,  331,  105  Pac.  1062,  holding  where  claim  has  been 
abandoned  right  to  relocation  exists;  Nash  v.  McNamara,  30  Nev.  133, 
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133  Am.  St.  Rep.  694,  16  L.  R.  A.  (N.  S.)  168,  93  Pac.  408,  holding 
right  to  claim  relates  back  to  date  of  Aliug  of  notice. 

Distinguished  in  McAllister  v.  Hutchison,  12  N.  M.  117,  75  Pac. 
43,  community  interest  of  wife  does  not  attach  to  husband's  mining 
location  after  his  conveyance  and  abandonment  of  same. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  168. 

i  Miscellaneous.  Cited  in  Saint  v.  Martel,  123  La.  819,  49  South.  584, 
holding  right  to  allow  appeal  is  in  discretion  of  court ;  Clark  v.  Memphis 
St.  Ry.  Co.,  123  Tenn.  240,  130  S.  W.  753,  holding  one  corporation  may 
purchase  majority  stock  of  another  company;  dissenting  opinion  in 
Stark  Bros.  v.  Glaser,  19  Okl.  514,  91  Pac.  1045,  majority  holding  home- 
stead lands  are  exempt  from  execution. 

171    XT.  8.  658-683,  43    !■.    Ed.  823,    19    Sup.    Ot.    58,    NSW    TOBK    v. 

SOBEBTSb 

Federal  courts  will  follow  State  court's  construction  of  State  statute. 
Approved  in  In  re  McCoy,  10  Cal.  App.  129,  101  Pac.  425,  holding 
municipality  may  impose  license  tax  on  grazing  of  sheep;  Common- 
wealth V.  Armour  &  Co.,  118  Va.  248,  87  S.  E.  613;  upholding  statute 
imposing  license  tax  on  merchants. 

Questions  Considered  hy  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576,  577. 

Tax  on  foreign  corporation,  estimated  on  francfaise  and  capital  stock 
used  In  State,  does  not  deny  eqnal  inrotectlon  if  equality  of  exemption  is 
provided. 

Approved  in  Eeymann  Brewing  Co.  v.  Brister,  179  U.  S.  452,  45 
L.  Ed.  273,  21  Sup.  Ct.  203,  upholding  Dow  law  of  Ohio  taxing  liquor 
traffic,  as  applied  to  West  Virginia  corporation  having  principal  place 
of  business  in  West  Vij^inia  and  manufacturing  there  beer  which  it 
sends  in  cases  to  Ohio  for  sale;  Duluth  Brewing  etc.  Co.  v.  City  of 
Superior,  123  Fed.  357,  59  C.  C.  A.  481,  upholding  municipal  ordinance 
requiring  liquor  manufacturers  to  procure  licenses  where  they  maintain 
place  for  their  sale  within  city,  distinct  from  their  manufactory;  State 
V.  Parker  Distilling  Co.,  236  Mo.  323,  139  S.  W.  485,  holding  State 
cannot  impose  tax  on  liquor  made  from  imported  products;  Ashland 
Lumber  Co.  v.  Detroit  Salt  Co.,  114  Wis.  78,  89  N.  W.  908,  upholding 
Laws  1899,  c.  351,  providing  conditions  upon  which  foreign  corporations 
may  do  business  in  State,  imposing  penalties  for  failure  to  comply 
therewith,  and  making  contracts  made  by  such  corporations  before 
complying  with  statute  void  on  its  behalf  but  enforceable  against  it. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  632. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  93. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  E.  A.  537,  606. 
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Tax  on  eoiporatloii,  based  on  amount  of  capital  naod  in  State,  la 
not  regulation  of  commerce. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  132,  44  L.  Ed.  1(K)7,  20 
Sup.  Ct.  836,  upholding  inheritance  tax  under  New  York  law  on  bequest 
of  government  bonds;  Loomis  v.  People's  Const.  Co.,  211  Fed.  456, 
128  C.  C.  A.  125,  holding  contracts  made  by  corporation  failing  to 
comply  with  statute  were  void ;  Jones  v;  Mutual  Fidelity  Co.,  123  Fed. 
532,  upholding  Tenn.  Act  1891,  c.  122,  providing  penalty  for  failure  of 
foreign  corporation  to  file  copy  of  charter  with  Secretary  of  State 
before  doing  business  in  State;  Oakland  Sugar  Mill  Co.  v.  Fred  W. 
'  Wolf  Co.,  118  Fed.  244,  246,  65  C.  C.  A.  93,  holding  Michigan  Franchise 
Tax  Act  of  1891,  providing  that  all  contracts  made  by  foreign  cor- 
poration which  has  not  paid  franchise  tax  shall  be  void,  applies  to 
foreign  corporation  commencing  business  with  purpose  of  carrying  it 
on,  but  does  not  apply  to  single  contract  made  by  foreign  corporation 
which  is  not  of  character  to  indicate  purpose  to  engage  in  business  in 
State;  Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  616,  77  Am. 
St.  Rep.  665,  80  N.  W.  669,  tax  on  business  of  foreign  corporations, 
imposed  as  condition  of  doing  business  in  State,  need  not  be  uniform 
on  all  engaged  in  same  business;  Marconi  Wireless  Tel.  Co.  v.  Com- 
monwealth, 218  Mass.  567,  571,  Ann.  Gas.  19160,  214,  106  N.  E.  314, 
316,  holding  foreign  corporation  maintaining  local  office  is  subject  to 
State  tax;  S.  S.  White  Dental  Mfg.  Co.'  v.  Commonwealth,  212  Mass. 
49,  Ann.  Gas.  19130,  806,  98  N.  E.  1063,  holding  foreign  corporation 
subject  to  tax  on  intrastate  business;  American  Glue  Co.  v.  Common- 
wealth, 195  Mass.  530,  122  Am.  St.  Rep.  268,  81  N.  E.  302,  holding  in 
determining  value  of  shares,  value  of  franchise  in  another  State  need 
not  be  deducted;  I.  M.  Darnell  &  Son  v.  Memphis,  116  Tenn.  440,  95 
S.  W.  820,  holding  State  may  tax  shipment  of  logs  brought  from  an- 
other State. 

Distinguished  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  415,  17  Ann. 
Gas.  1247,  64  L.  £d.  640,  30  Sup.  Ct.  287,  holding  foreign  corporation 
paying  property  tax  is  not  also  subject  to  franchise  tax;  dissenting 
opinion  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  420,  421,  49  South. 
411,  majority  refusing  to  sustain  franchise  tax  on  foreign  corporations. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
3S9,  847,  364. 

Corporate  taxation  and  the  commerce  clause.    Note,  68  L.  .R.  A. 
666,  683,  684. 

171  U.  S.  685,  18  8np.  Ct  942,  ailiA  BEND  BESEBVOm  ETC.  00.  ▼. 
UNN. 

Cited  in  Gila  Bend  Reservoir  etc.  Co.  v.  Gila  Water  Co.,  9  Ariz.  60, 
76  Pao.  991. 
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171  V.  S.  687,  43  IiL  Ed.  6S8,  18  Sup.  Ct.  044,  McBCASTEB  ▼.  NEW  YOBS 
LIFE  nra  CO. 

Cited  in  Bostwick  v.  Mnt.  Life  Ins.  Co.,  116  Wis.  435,  92  N.  W.  257, 
and  McMaster  v.  New  York  Ldfe  Ins.  Co.,  99  Fed.  861,  40  C.  C.  A.  119. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Gas.  857. 

171  U.  a  687,  18  Sop.  Ot.  942,  EVAK8  ▼.  SUE88  OBNAMENTAI.  OlaASS 
OO. 

Cited  in  Rawson  v.  Western  Sand  Blast  Co.,  118  Fed.  576,  55  C.  C.  A. 
403. 

171  U.  &  689,  43  IiL  Ed.  1179,  19  Sop.  Ct.  886,  BUSSBLL  T.  8TEAKN8 
ft  OO. 

Cited  in  Crown  Cork  etc.  Co.  v.  Sterling  Cork  etc.  Co.,  210  Fed.  32. 

171  U.  a  690,  19  8ap.  Ot.  887,  WIKSTON  T.  UKITED  STATES. 

Cited  in  Sinclair  v.  District  of  Columbia,  192  U.  S.  21,  48  L.  Ed. 
325.  24  Sup.  Ct  214. 
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172  U.  B,  1-23,  43  I*.  Ed.  341,  19  Sop.  Ot  77,  WAU^  WAIAA  T.  WALXA 
WAUaA  WATEB  CO. 

Franchise  to  supply  w&ter  to  city  is  contract  wltlUii  obligation  clause 
after  conditions  performed. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Snbway 
Co.,  235  U.  S.  192,  Ann.  Oas.  1015A,  906,  59  L.  Ed.  191,  35  Sap.  Ct. 
72,  holding  contract  to  lay  electric  conductors  in  streets  may  be  re- 
voked for  nonuser;  Russell  v.  Sebastian,  233  U.  S.  204,  Ann.  Gas. 
19140,  1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  holding  gas  company  can- 
not be  required  to  obtain  franchise  for  making  extensions  in  pipes; 
Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  272,  58  L.  Ed.  217,  34 
Sup.  Ct.  95,  holding  municipality  may  construct  waterworks  which  it 
intends  to  operate  on  expiration  of  private  company's  franchise;  Grand 
Trunk  Western  Ry.  Co.  v.  South  Bend,  227  U.  S.  554,  44  L.  R.  A. 
(N.  S.)  405,  57  L.  Ed.  640,  33  Sup.  Ct.  303,  holding  grant  of  street 
franchise  creates  valid  contract;  Joplin  v.  Southwest  Missouri  Light 
Co.,  191  U.  S.  158,  48  L.  Ed.  180,  24  Sup.  Ct.  45  (reversing  113  Fed. 
822,  823),  holding  implied  contract  that  city  will  not,  for  twenty  years, 
enter  into  electric  lighting  business  does  not  arise  from  municipal 
grant  under  authority  of  Mo.  Laws  1891,  p.  61,  of  nonexclusive  right 
to  erect  and  maintain  an  electric-light  plant  for  that  period;  Ska- 
neateles  Water-Works  Co.  v.  Skaneateles,  184  U.  S.  362,  46  L.  Ed.  590, 
22  Sup.  Ct.  403,  holding  implied  contract  that  village  will  not  construct 
its  own  waterworks  or  provide  itself  therewith  otherwise  than  by  pur- 
chase of  incorporated  company,  after  expiration  of  contract  with  such 
company,  does  not  arise  from  village's  consent  to  incorporation  of  com- 
pany and  its  construction  of  works  under  nonexclusive  franchise;  Free- 
port  Water  Co.  v.  Freeport,  180  U.  S.  593,  608,  45  L.  Ed.  686,  692,  21 
Sup.  Ct.  496,  501,  holding  contract  giving  water  company  right  to 
charge  certain  rates  for  thirty  years  without  interference  by  new 
ordinances  changing  rates  not  authorized  by  Illinois  acts  of  1872,  em- 
powering cities  to  contract  for  water  supply  for  period  not  exceeding 
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thirty  years  and  empowering  cities  to  authorize  construction  and  main- 
tenance of  waterworks  at  such  rates  as  may  be  fixed  by  ordinance  and 
for  period  not  to  exceed  thirty  years;  Iowa  Telephone  Co.  v.  Keokuk, 
226  Fed.  91,  holding  State  could  not  revoke  right  of  telephone  com- 
pany to  use  city  streets;  Southern  Bell  Tel.  &  Tel.  Co.  v.  Birmingham, 
211  Fed.  711,  holding  denial  of  liability  under  contract,  is  not  impair- 
ment of  contract;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed. 
126,  127,  holding  city  could  not  by  ordinance  provide  for  three  cent 
fare  for  passengers  unable  to  find  seats;  Monett  Electric  Light  etc. 
Co.  V.  Incorporated  City  of  Monett,  186  Fed.  364,  365,  refusing  to  allow 
city  to  enter  into  competition  with  private  company;  Madera  Water- 
works V.  Madera,  185  Fed.  283,  284,  294,  holding  grant  of  franchise 
to  water  company  is  not  exclusive  one  and  city  may  enter  into  com- 
petition ;  Larabee  v.  DoUey,  175  Fed.  381,  holding  bank  guaranty  law 
of  State  of  Kansas  impairs  obligations  of  national  banks;  McPhee  & 
McGinnity  v.  Union  Pac.  R.  Co.,  158  Fed.  10,  87  C.  C.  A.  619,  uphold- 
ing right  of  city  of  Denver  to  grant  privilege  to  railroad  to  operate 
OD  city  streets;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  6,  7,  8,  10,  78 
C.  C.  A.  68,  accepting  ordinance  providing  for  water  rate  to  be  agreed 
on  by  consumer  and  company  not  exceeding  certain  amount,  creates  con- 
tract specifically  enforceable;  Farmers'  Loan  etc.  Co.  v.  Mayor  etc.  of 
Meridian,  139  Fed.  676, 679,  contract  obligating  company  to  furnish  water, 
city  to  pay  for  same  for  twenty-five  years,  precludes  city  from  building 
competing  plant  in  meantime;  Mercantile  etc.  Co.  v.  Columbus  Water 
Works  Co.,  130  Fed.  182,  184,  and  Columbia  Ave.  Sav.  Fund  etc.  Co. 
V.  Dawson,  130  Fed.  171,  172,  173,  174,  both  holding  where  city  grants 
franchise  to  water  company  contracting  to  be  supplied  by  company 
during  term,  injunction  lies  to  prevent  construction  of  city  waterworks ; 
American  Waterworks  etc.  Co.  v.  Home  Water  Co.,  115  Fed,  178,  179, 
180,  holding  suit  to  restrain  city  ordinances  passed  in  exercise  of  dele- 
gated powers,  on  ground  that  they  attempt  to  annul  contract  made  by 
prior  ordinance  without  notice  to  other  party  or  due  process  of  law, 
involves  Federal  question;  Anoka  Water- Works  etc.  Co.  v.  Anoka,  109 
Fed.   584,   upholding  Federal   equity  jurisdiction  over  suit  by  water 
company  to  set  aside  city  ordinances  which  purport  to  repeal  prior 
ordinances  granting  franchises  under  which  company  erected  its  works, 
and  contracting  for  water  for  city,  which  repealing  ordinances,  if  valid, 
destroy  value  of  company's  property;  Los  Angeles  City  Water  Co.  v. 
Angeles,  103  Fed.  734,  holding  where  lease  of  city  water  plant  for 
term  required  lessee  to  reconstruct  waterworks,  and  lessee  practically 
constructed  entirely  new  and  enlarged  plant  and  contract  fixed  rates, 
and  on  expiration  city  was  to  return  to  lessee  value  of  improvements, 
city  could  not  after  expiration  of  term  raise  rates  before  paying  value 
of  improvements  where  it  continued  to  require  lessee  to  make  exten- 
sions; Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  R.  Co.,  99  Fed. 
818,   holding  municipal   ordinance   granting  street  railroad  franchise 
under  Georgia  Constitution  is  law  of  State  within  contract  clause,  and 
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suit  to  enjoin  its  enforcement  involves  Federal  question;  Iron  Moan> 
tain  B.  B.  Co.  v.  Memphis,  96  Fed.  126,  128,  131,  37  C.  C.  A.  410,  mu- 
nicipal resolution  forfeiting  franchise  for  breach  of  condition  is  a  law 
within  constitutional  meaning;  City  of  Bessemer  v.  Bessemer  Water- 
works, 152  Ala.  406,  44  South.  667,  holding  city  cannot  lower  rates 
specified  in  contract;  Kelehikan  Co.  v.  Citizens'  Co.,  2  Alaska,  129, 
grant  by  municipal  corporation  of  exclusive  right  to  use  streets  for 
water-mains  cannot  be  revoked  after  mains  down;  Odd  Fellows  Ceme- 
tery Assn.  ▼.  San  Francisco,  140  Cal.  235,  73  Pac.  990,  upholding  ordi- 
nance prohibiting  interments  within  city  limits;  Pocatello  v.  Murray, 
21  Idaho,  208,  209,  120  Pac.  821,  822,  holding  appointment  of  commis- 
sion to  regulate  water  rates  does  not  impair  obligation  of  contract; 
Incorporated  Town  of  Tahlequah  v.  Guinn,  5  Ind.  Ter.  507,  82  S.  W. 
889,  holding  franchise  for  furnishing  gas  may  extend  over  period  of 
sixty  years;  Lansing  v.  Michigan  Power  Co.,  183  Mich.  417,  150  N.  W. 
255,  holding  grant  of  franchise  to  electric  company  is  presumed  to 
be  for  life;  Beed  v.  Anoka,  85  Minn.  298,  88  N.  W.  982,  upholding 
contract  for  thirty-one  years  under  charter  empowering  municipality 
M  provide  for  water  and  light  supply  for  inhabitants;  Town  of  Sapulpa 
V.  Sapulpa  Oil  etc.  Co.,  22  Okl.  364,  97  Pac.  1014,  holding  city  grant- 
ing one  franchise  is  not  precluded  from  granting  franchise  to  another 
company;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  679,  682,  64 
S.  W.  1083,  1084,  holding  where  act  under  which  water  company  was 
incorporated  g^ve  cities  power  to  regulate  rates,  city  could  reduce  rates 
after  once  having  fixed  them;  Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg, 47  W.  Va.  745,  50  L.  B.  A.  142,  35  S.  E.  996,  holding  since 
Clarksburg  could  not  in  1887  grant  exclusive  franchise  for  twenty 
years  to  private  eorporation  to  use  its  streets  for  conveyance  of  elec- 
tricity for  public  use,  it  could  within  same  term  grant  to  another 
eorporation  privilege  to  occupy  streets  for  same  purpose;  Milwaukee 
Electric  By.  etc.  Co.  v.  Bailroad  Commission,  153  Wis.  004,  Ann.  Gas. 
1915A,  911,  L.  B.  A.  1915F,  744,  142  N.  W.  493,  holding  legislature 
may  require  railroads  to  sell  thirteen  tickets  for  fifty  cents;  Manitowoc 
V.  Manitowoc  etc.  Traction  Co.,  145  Wis.  25,  27,  140  Am.  St.  B^.  1056, 
129  N.  W.  929,  930,  holding  rate  established  by  city  remains  in  full 
force  until  Bailroad  Commission  acts. 

Distinguished  in  Helena  Waterworks  Co.  v.  Helena,  195  U.  S.  392, 
49  L.  Ed.  250,  25  Sup.  Ct.  40,  under  franchise  requiring  water  com- 
pany to  furnish  all  town  inhabitants  on  expressed  terms  does  not  pre- 
clude city  from  constructing  waterworks;  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  S.  148,  45  L.  Ed.  792,  21  Sup.  Ct.  577,  holding  ordinance 
commanding  removal  of  lamp-posts  which  are  no  longer  in  use,  and 
declaring  that  no  interest  will  thereafter  be  paid  to  gas  company  on 
account  of  such  posts  does  not  impair  obligation  of  contract  under 
which  company  erected  posts  and  city  agreed  to  pay  interest  on  their 
cost ;  American  Tel.  &  Tel.  Co.  v.  New  Decatur,  176  Fed.  136,  138,  139, 
holding  mere  repudiation  of  contract  is  not  impairment  of  obligation; 
Mayor  etc.  of  Meridian  v.  Farmers'  Loan  etc.  Co.,  143  Fed.  71,  6  Ann. 
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Oas.  590,  74  C.  C.  A.  221,  contract  obligating  company  to  famish,  city 
to  pay  for  water  for  twenty-five  years,  does  not  preclude  eity  from 
building  competing  plant  in  meantime;  Tillamook  Water  Co.  v.  Tilla- 
mook City,  139  Fed.  406,  408,  under  contract  giving  company  right  to 
lay  mains  in  streets  to  furnish  public  with  water,  city  not  precluded 
from  constructing  competing  plant;  City  of  Sioux  Falls  v.  Farmers* 
Loan  etc.  Co.,  136  Fed.  729,  69  C.  C.  A.  373,  under  grant  by  city  of 
exclusive  right  to  lay  water-pipes  in  streets  for  twenty  years,  city 
may  construct  waterworks  at  end  of  that  time;  Austin  v.  Bartholomew, 
107  Fed.  362,  46  C.  C.  A.  327,  holding  where  grant  of  franchise  by 
city  to  water  company  for  term  is  not  exclusive,  city  may  erect  com- 
peting works;  Browne  v.  Turner,  176  Mass.  15,  56  N.  E.  971,  holding 
Stats.  1897,  c.  600,  §  17,  authorizing  construction  of  subway  and 
execution  of  lease  when  completed  to  Boston  Elevated  Railway  Com- 
pany for  twenty-five  years  does  not  impair  prior  contract  made  by 
Boston  transit  commissioners  with  West  End  Street  railway;  North 
Springs  Water  Co.  v.  Tacoma,  21  Wash.  532,  68  Pac.  778,  under  facts. 

Power  of  State  to  annul  its  contract  by  legislative  act.  Note,  Ann. 
Gas.  1915B,  137. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  8  Ann.  Gas.  88,  90,  93. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  contracts.  Note,  12  Ann.  Gas. 
604. 

Privilege  of  using  streets  as  contract  within  provision  agai'nst  im- 
pairing obligation.    Note/^  60  L.  E.  A.  146,  161. 

Nullification  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  46  L.  B.  A.  (N.  S.)  728. 

Right  of  municipality  to  establish  competing  water  plant.  Note, 
L.  E.  A.  1916G,  446,  447. 

State  legislature  may  delegate    portion  of    sovereignty  to  inferior 
bodies  for  local  purposes. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S. 
382,  46  L.  Ed.  606,  22  Sup.  Ct.  416,  holding  ordinance  adopted  under 
Street  Railroad  Act  of  1867,  fixing  rate  of  street-car  fares  at  ^ye 
cents,  gives  company  when  accepted  by  it,  a  contract  right  to  charge 
that  rate  which  cannot  be  reduced  by  city  without  its  consent;  Mer- 
cantile Trust  &  Deposit  Co.  v.  Collins  Park  etc.  R.  R.  Co.,  107  Fed. 
765,  holding  where  jurisdiction  of  bill  to  enjoin  enforcement  of  ordi- 
nance authorizing  street  railroad  to  condemn  parts  of  another  com- 
pany's tracks  is  taken  by  Circuit  Court  on  ground  that  claimed  violation 
of  previous  grant  to  latter  involves  Federal  question,  it  cannot  take 
jurisdiction  of  supplemental  bill  as  to  charter  right  of  former  company 
to  condemn ;  Dawson  v.  Columbia  Ave.  Saving  Fund  etc.  Co.,*  102  Fed. 
207,  42  C.  C.  A.  258,  holding  under  Amendatory  Judiciary  Act  of  1896, 
appeal  does  not  lie  to  Circuit  Court  of  Appeals  from  order  granting 


76     WALLA  WALLA  v.  WALLA  WALLA  W.  CO.  172  U.  S.  1-23 

injunction  in  case  in  which  mnnicipal  ordinances  are  claimed  to  impair 
contract  obligations,  though  case  may  ateo  involve  other  questions; 
Southwest  Missouri  Light  Co.  v.  Joplin,  101  Fed.  26,  holding  where 
under  Mo.  Laws  1891,  p.  60,  authorizing  cities  to  erect  and  maintain 
lightworks,  and  also  authorising  city  to  grant  lighting  privilege  to 
any  person  or  corporation  for  term  not  exceeding  twenty  years,  city 
granted  corporation  light  franchise  for  twenty  years  under  certain  con- 
ditions, city  could  not,  during  term,  erect  plant  to  supply  consumers; 
City  of  Colorado  Springs  v.  Pike's  Peak  Hydro-Electric  Co.,  57  Colo. 
189,  140  Pac.  928,  holding  city  in  granting  lighting  franchise  might 
require  company  to  furnish  certain  amount  of  free  power;  Gk>uld  v. 
Mayor  etc.  of  Baltimore,  120  Md.  538,  540,  87  Atl.  819,  820,  holding 
city  has  authority  to  change  duty  and  compensation  of  constables; 
Mitchell  V.  Tulsa  Water  etc.  Co.,  21  Okl.  249,  262,  263,  95  Pac.  963, 
968,  upholding  statute  empowering  villages  to  erect  their  own  water- 
works ;  Hopkins  v.  Richmond,  117  Va.  725,  86  S.  E.  148,  holding  munici- 
pality may  prohibit  white  and  colored  persons  living  in  same  block; 
Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis.  254,  152  N.  W. 
890,  upholding  right  of  State  legislature  to  fix  street-car  fares;  State 
ex  rel.  Webster  v.  Superior  Court,  67  Wash.  49,  Ann.  Gas.  191SD,  78, 
L.  R.  A.  19150,  287,  120  Pac.  866,  holding  State  not  bound  by  action 
of  city  granting  franchise  and  fixing  water  rates. 

MuniciiMl  corporatloiis  may  be  emipoweied  to  grant  franchises  for 
public  vtilitlee. 

Approved  in  Water,  Light  etc.  Co.  v.  Hutchinson,  207  U.  S.  394, 
52  L.  Ed.  263,  28  Sup.  Ct.  135,  holding  municipality  cannot  grant  ex- 
clusive franchise  to  furnish  light  and  water;  Los  Angeles  v.  Los  An- 
geles City  Water  Co.,  177  U.  S.  ^70,  44  L.  Ed.  892,  20  Sup.  Ct.  741, 
holding  where  lease  of  city  water  plant  for  term  required  lessee  to 
reconstruct  waterworks,  and  lessee  practically  constructed  entirely  new 
apd  enlarged  plant,  and  contract  fixed  rates,  and  on  expiration  of  term 
city  was  to  return  to  lessee  value  of  improvements,  city  could  not, 
after  expiration  of  term,  raise  rates  before  paying  for  improvements, 
where  it  continued  to  require  lessee  to  make  extensions;  Home  Tel.  ft 
Tel.  Co.  V.  Los  Angeles,  155  Fed.  570,  571,  holding  city  of  Los  Angeles 
had  authority  to  regulate  phone  rates;  Little  Falls  Electric  etc.  Co.  v. 
Little  Falls,  102  Fed.  666,  holding  city  council  having  power  to  contract 
for  supplying  water  and  light  to  city  may  also  grant  franchises  for 
use  of  streets  for  such  works,  and  when  such  grant  is  accepted  it 
cannot  be  rei)ealed  by  later  ordinance;  Mercantile  Trust  etc.  Co.  v. 
Collins  Park  etc.  R.  R.  Co.,  99  Fed.  819,  820,  holding  under  Georgia 
Constitution  ordinance  granting  street  railroad  franchise  is  law  of  State 
within  contract  clause,  and  suit  to  enjoin  its  enforcement  involves 
Federal  question;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commrs.,  84  N.  J.  L.  481,  87  Atl.  659,  holding  franchise  should  not 
be  considered  in  determining  value  of  corporate  property. 
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Distinguished  in  Water  Light  &  Gas  Co.  v.  Hutchinson,  144  Fed.  261, 
grant  by  Kansas  town  of  exclusive  right  to  use  of  street  to  water 
company  void  in  absence  of  statute  conferring  that  power  on  town; 
May  V.  Gothenburg,  88  Neb.  776,  130  N.  W.  667,  holding  villages  of  less 
than  five  thousand  inhabitants  cannot  grant  exclusive  franchises  to  tele- 
phone companies. 

Allegation  that  city,  by  erecting  waterworks,  would  impair  value  of 
plaintiirs  property,  raises  Federal  question. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Columbus,  203  U.  S.  322, 
51  L.  Ed.  208,  27  Sup.  Ct.  83,  applying  principle;  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.,  202  IT.  S.  467,  468,  471,  50  L.  Ed.  1110,  1111, 
1112,  26  Sup.  Ct.  660,  and  Knoxville  Water  Co.  v.  Knoxville,  200 
U.  S.  37,  50  L.  Ed.  361,  26  Sup.  Ct.  224,  both  holding  Federal  court  has 
jurisdiction  of  suit  to  restrain  construction  of  waterworks  by  city 
during  term  of  exclusive  thirty-year  franchise  to  plaintifE  corporation; 
Illinois  Cent.  R.  R.  v.  Chicago,  176  U.  S.  656,  44  L.  Ed.  626,  20  Sup. 
Ct.  513,  holding  where  railroad  charter  authorized  it  to  enter  upon 
and  take  possession  of  and  use  any  lands,  streams  and  materials  for 
location  of  depots  for  operation  of  road  and  granted  to  it  all  such 
lands,  waters  and  materials  belonging  to  state,  and  subsequent  city 
ordinance  prohibited  placing  of  piles,  stone  or  other  obstructions  in 
harbor  without  permission  of  public  works  commissioner,  Federal  ques- 
tion as  to  whether  ordinance  impaired  charter  presented;  Wilmington 
City  Ry.  Co.  v.  Taylor,  198  Fed.  179,  holding  Federal  courts  could 
enjoin  enforcement  of  ordinance  requiring  railroad  to  sell  six  tickets 
for  twenty-five  cents;  Nelson  v.  Murfreesboro,  179  Fed.  908,  913,  hold- 
ing Federal  courts  have  jurisdiction  to  enjoin  municipality  from  grant- 
ing exclusive  franchise;  Board  of  Trustees  of  Whitman  College  v. 
Berryman,  156  Fed.  117,  holding  equity  will  enjoin  imposition  of  tax 
<on  educational  institution;  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151 
Fed.  859,  holding  Federal  court  will  enjoin  city  from  removing  tracks 
of  railroad;  Pike's  Peak  Power  Co.  v.  Colorado  Springs,  105  Fed.  6, 
44  C.  C.  A.  333,  holding  where  dismissal  of  appeal  would  cause  delay 
of  years  in  decision  of  case  of  considerable  importance,  which  involves 
constitutional  question.  Circuit  Court  of  Appeals  will  take  jurisdiction 
and  decide  whole  case  in  first  instance;  Ex  parte  Jacobi,  104  Fed.  681, 
holding  appeal  from  decision  of  Circuit  Court  on  application  for  habeas 
corpus  based  on  ground  that  applicant  is  detained  in  violation  of  Fed- 
eral Constitution  must  be  taken  to  Supreme  Court;  American  Sugar 
Refining  Co.  v.  New  Orleans,  104  Fed.  3,  43  C.  C.  A.  393,  holding  where 
controlling  question  involves  construction  and  application  of  Constitu- 
tion, Circuit  Court  of  Appeals  should  decline  jurisdiction,  though  ques- 
tion was  not  raised  by  plaintiff's  pleadings  and  jurisdiction  of  Circuit 
Court  was  not  dependent  upon  it;  Los  Angeles  City  Water  Co.  v.  Los 
Angeles,  103  Fed.  716,  upholding  Federal  jurisdiction  over  suit  to 
enjoin  municipal  ordinance  fixing  water  rates  on  ground  of  impair- 
ment of  contract  obligation;  although  contract  as  set  out  in  bill  expired 
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by  its  terms  prior  to  passage  of  ordinance,  where  it  is  aliped  to  be 
still  in  force;  Little  Falls  Electric  etc.  Co.  ▼.  Little  Falls,  102  Fed. 
667,  holding  where  city  council  having  power  contracts  for  supply  of 
light  and  water  to  city  it  may  also  grant  franchises  for  use  of  streets 
for  such  works  and  when  such  grant  is  accepted,  it  cannot  be  repealed 
by  later  ordinance;  Dawson  v.  Columbia  Ave.  Saving  Fund  etc.  Co., 
102  Fed.  206,  holding  under  Amendatory  Judiciary  Act  of  1895,  appeal 
does  not  lie  to  Circuit  Court  of  Appeals  from  order  granting  injunction 
in  case  in  which  municipal  ordinances  are  claimed  to  impair  contract 
obligations^,  though  case  may  also  involve  other  questions. 

Distinguished  in  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197 
U.  S.  181,  49  L.  Ed.  716,  26  Sup.  Ct.  420,  Federal  court  without  juris- 
diction over  bill  by  water  company  to  restrain  building  of  waterworks 
by  eity  violating  contract. 

Remedy  at  law,  to  exclude  concurrent  remedy  in  equity,  muat  he  com- 
plete, practical,  efficient  and  prompt. 

Approved  in  City  Council  of  Augusta  v.  Timmerman,  227  Fed.  175, 
refusing  to  enjoin  collection  of  taxes;  Boise  Artesian  Hot  etc.  Water 
Co.  V.  Boise  City,  213  U.  S.  281,  283,  53  L.  Ed.  798,  799,  29  Sup.  Ct. 
426,  holding  equity  will  not  enjoin  enforcement  of  municipal  ordinance 
imposing  license  fee  on  waterworks;  Toledo  Traction  Light  etc.  Co.  v. 
Smith,  205  Fed.  663,  holding  equity  will  enjoin  action  on  part  of 
directors  of  corporation;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed. 
11,  114  C.  C.  A.  21,  holding  equity  will  decree  specific  performance  of 
contract  to  furnish  oil;  Montgomery  Light  etc.  Co.  v.  Montgomery 
Traction  Co.,  191  Fed.  663,  holding  equity  will  enjoin  refusal  of  street 
railroad  company  to  carry  out  contract  for  supply  of  power;  Kansas 
City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  200,  holding  equity  will  not 
entertain  bill  brought  to  enjoin  suits  instituted  to  obtain  specific  per- 
formance of  contract;  Sloss  Iron  etc.  Co.  v.  South  Carolina  etc.  R.  Co., 
162  Fed.  546,  holding  objection  to  equity  jurisdiction  cannot  be  made 
after  answer  to  merits;  Balfour  v.  San  Joaquin  Valley  Bank,  156  Fed. 
501,  holding  equity  will  take  jurisdiction  when  accounting  appears 
necessary;  Sailors'  Union  v.  Hammond  Lumber  Co.,  156  Fed.  455,  85 
C.  C.  A.  16,  holding  equity  will  enjoin  unlawful  interference  with 
employees  engaged  in  operating 'vessel;  Glucose  Refining  Co.  v.  Chicago, 
138  Fed.  212,  equity  has  jurisdiction  of  bill  enjoining  enforcement  of 
alleged  illegal  smoke  ordinance  where  filed  by  number  of  parties  threat* 
ened  with  numerous  suits;  Southern  Pac.  R.  Co.  v.  United  States,  133 
Fed.  657,  66  C.  C.  A.  581,  equity  has  jurisdiction  of  suit  by  United 
States  against  railroad  to  determine  rights  to  lands  erroneously  patented 
to  road  and  sold;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  976,  equity 
has  jurisdiction  of  suit  on  insurance  policy  under  which  widow  to  be 
paid  installments  which  went  to  children  on  her  death  if  within  twenty 
years;  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed.  554,  holding 
government  may  maintain  suit  in  equity  under  acts  of  1887  and  1896, 
to  set  aside  patents  erroneously  issued  to  railroad  for  lands  under  a 
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grant  and  to  test  bona  fides  of  purchasers  and  establish  their  rights  in 
any  of  lands  so  patented,  and  may  in  same  salt  require  accounting  from 
railroad  as  to  lands  involved  which  it  has  sold;  Southwest  Missouri 
Light  Co.  V.  Joplin,  101  Fed.  33,  holding  where  city  is  proceeding  to 
furnish  lights  to  consumers  in  competition  with  corporation  in  viola- 
tion of  implied  terms  of  franchise  granted  to  corporation,  latter  is 
entitled  to  injunction;  Gulf  Red  Cedar  Co.  v^ Crenshaw,  138  Ala.  141, 
35  South.  51,  where  account  involved  and  injunction  asked,  equity  has 
jurisdiction  of  suit  between  cotenants  for  accounting  for  timber  taken; 
Chesapeake  ete,  Tel.  Co.  v.  Baltimore,  89  Md.  717,  43  Atl.  789,  enjoin- 
ing city  officials  from  interfering  with  construction  of  underground 
conduits;  Gregg  v.  Thurber,  69  N.  H.  483,  45  Atl.  242,  upholding  juris- 
diction over  suit  to  compel  coifporation  which  sold  third  person's  note 
and  mortgage,  and  afterward  sold  part  of  mortgaged  premises,  to  pay 
plaintiff  amount  of  his  note  and  mortgage,  or  that  he  pay  prior  mort- 
gages so  that  plaintiff  may  have  first  mortgage  as  was  intended;  Pick- 
ering V.  Palmer,  18  N.  M.  480,  50  L.  R.  A.  (N.  S.)  1056,  138  Pac.  200, 
holding  equity  will  enjoin  action  for  damages  under  void  judgment; 
City  of  El  Reno  v.  Cleveland-Trinidad  Pav.  Co.,  25  Okl.  661,  27 
L.  R.  A.  (N.  S.)  650,  107  Pac.  167,  holding  taxpayer  may  enjoin  en- 
forcement of  invalid  ordinance  providing  for  pavement  of  streets;  dis- 
senting opinion  in  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  744, 
108  C.  C.  A.  607,  majority  holding  action  by  government  to  recover 
amount  of  land  erroneously  patented  should  be  brought  on  law  side  of 
court;  dissenting  opinion  in  Jacobs  v.  Lakeside  Lumber  Co.,  134  Wis. 
187,  114  N.  W.  445,  majority  holding  party  not  entitled  to  injunction 
when  irreparable  injury  not  shown. 

Equity  has  juriBdictlon  to  enjoin  erection  of  city  waterworks  In  vio- 
lation of  contract. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  90  Fed.  754,  following 
rule;  Destructor  Co.  v.  Atlanta,  232  Fed.  757,  holding  equity  will  enjoin 
city  from  taking  possession  of  .refuso-buming  plant  until  it  pays  balance 
due  on  contract;  Calhoun  v.  Seattle,  215  Fed.  228,  holding  Federal  court 
could  enjoin  enforcement  of  municipal  ordinance  repealing  franchise  of 
railroad  company;  Dakota  Central, Tel.. Co.  v.  Huron,  165  Fed.  231,  hold- 
ing equity  will  enjoin  city  from  removing  telegraph  poles ;  Selma  Water 
Co.  V.  Selma,  154  Fed.  141,  holding  equity  will  not  enjoin  issuance  of 
bonds  to  aid  in  construction  of  waterworks. 

Distinguished  in  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  150, 
45  L.  Ed.  792,  21  Sup.  Ct.  578,  holding  claim  that  obligation  of  con- 
tract is  impaired  by  ordinance  enforcement  of  which  could  not  con- 
stitute such  impairment,  though  it  denies  liability  on  contract,  does  not 
present  Federal  question;  Washington-Oregon  Corp.  v.  Chehalis,  202 
Fed.  595,  holding  eity  could  erect  waterworks  to  compete  with  private 
company 
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Monopoly  i«  not  created  by  gn&t  of  zlgtaft,  for  twenty-five  yean,  to 
lay  and  maintain  water-irtpes. 

Approved  in  Ennis  Waterwoiks  v.  City  of  Ennis,  105  Tex.  76,  144 
S.  W.  936y  holding  exclusive  franchise  to  furnish  water  was  monopolistic 
and  void. 

Mnnidpality'g  contract  witli  water  company  to  fnmlah  water   for 
specified  period  is  valid. 

Approved  in  Vicksbuig  Water-Works  Co.  v.  Vicksburg,  185  U.  S.  82, 
46  L.  Ed.  816,  22  Sup.  Ct.  592,  and  Marin  Water  etc.  Co.  v.  Sausalito, 
168  Cal.  602, 143  Pac.  774,  both  follow^ig  rule;  Mayor  etc.  of  Vicksburg 
V.  Vicksburg  Waterworks  Co.,  206  U.  S.  508,  51  L.  Ed.  1160,  27  Sup. 
Ct.  762,  upholding  contract  to  f umishi  water  for  period  of  thirty  years ; 
Southwest  Missouri  Light  Co.  v.  Joplin,  101  Fed.  30,  31,  holding  where 
under  Mo.  Laws  1891,  p.  60,  authorizing  cities  to  erect  lightworks,  and 
also  authorizing  city  to  grant  lighting  privilege  to  any  person  or  cor- 
poration for  term  not  exceeding  twenty  years,  city  granted  corpora- 
tion franchise  for  twenty  years,  under  certain  conditions,  city  could 
not,  during  term,  erect  plant  to  supply  consumers;  State  ex  rel.  County 
Attorney  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  282,  140  N.  W.  447, 
holding  municipality  contracting  for  water  for  fire  protection  acts  in 
private  capacity;  Davenport  Gas  etc.  Co.  v.  Davenport,  124  Iowa,  31, 
98  N.  W.  896,  under  ordinance  granting  twenty-five  year  franchise  to 
gas  company,  with  right  to  require  proper  apparatus,  city  cannot  compel 
installation  of  new  machinery  where  not  necessary;  Tanner  v.  Auburn, 
37  Wash.  41,  79  Pac.  495,  upholding  right  of  town  council  to  contract 
with  light  company  to  furnish  city  light  for  three  years;  dissenting 
opinion  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  618,  46  L.  Ed.  696, 
21  Sup.  Ct.  505,  majority  holding  contract  giving  water  company  right  to 
charge  certain  rates  for  thirty  years  without  interference  not  authorized 
by  Illinois  acts  of  1872,  empowering  cities  to  contract  with  water  com- 
panies and  to  authorize  erection  and  maintenance  of  waterworks  at 
such  rates  as  may  be  fixed  by  ordinance  and  for  period  not  exceeding 
thirty  years. 

Distinguished  in  Westminster  Water  Co.  v.  Mayor,  98  Md.  556,  103 
Am.  St.  Bep.  424,  64  Ii.  B.  A.  630,  56  Atl.  992,  contract  of  city  to  levy 
tax  annually  for  no  definite  period,  paying  proceeds  to  water  com- 
pany invalid. 

Mere  fact  that  supply  of  water  is  inadequate  gives  city  no  rlglit 
to  disregard  contract. 

Approved  in  Montana  Water  Co.  v.  City  of  Billings,  214  Fed.  126, 
holding  city  must  resort  to  courts  to  terminate  franchise;  Mercantile 
Trust  etc.  Co.  v.  Columbus,  161  Fed.  142,  holding  fact  that  service 
was  inadequate  will  not  justify  city  in  erecting  waterworks  of  its  own; 
Missouri  etc.  Ry.  Co.  v.  Olathe,  156  Fed.  632,  holding  city  cannot  repeal 
franchise  unless  there  has  been  breach  of  condition. 
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Distinguished  in  Bienville  Water  Co.  v.  Mobile,  95  Fed.  543,  President 
ete.  Colby  University  v.  Canandaigua,  96  Fed.  452,  and  North  Springs 
Water  Co.  v.  Tacoma,  21  Wash.  535,  58  Pac.  779,  nnder  language  of 
franchise  grant. 

Municipality's  ccmtract  to  pay  certain  amount  per  annuin  for  water 
is  not  Toid  because  total  payments  exceed  limit  of  indeHtedness. 

Approved  in  Cunningham  v.  Cleveland,  98  Fed.  663,  664,  39  C.  C.  A. 
211,  reaffirming  rule ;  Watson  v.  Merrill,  136  Fed.  361,  69  L.  R.  A.  719, 
69  C.  C.  A.  185,  rents  due  from  bankrupt  at  times  subsequent  to  filing 
of  petition  do  not  constitute  provable  claim  under  bankruptcy  claim  of 
1898;  Brown  v.  Schleier,  118  Fed.  985,  55  C.  C.  A.  475,  holding  lease 
by  national  bank  for  ninety-nine  years  under  which  aggregate  rental 
which  bank  agrees  to  pay  in  monthly  installments  exceeds  capital  stock 
does  not  create  indebtedness  for  aggregate  amount  of  installments  within 
meaning  of  Rev.  Stats.,  §  5202 ;  Riverside  &  A.  Ry.  Co.  v.  Riverside, 
118  Fed.  741,  743,  upholding  Federal  jurisdiction  over  suit  to  enjoin 
city  from  enforcing  council's  resolution  by  which  it  declared  its  pur- 
pose to  discontinue  furnishing  of  electric  power  to  complainant  under 
contract,  on  ground  that  such  action  impaired  obligation  of  contract; 
Defiance  Water  Co.  v.  Defiance,  90  Fed.  754,  contract  for  hydrants 
for  series  of  years,  exceeding  statutory  limit,  is  void  only  as  to  excess ; 
Denver  v.  Hubbard,  17  Colo.  App.  352,  354,  355,  68  Pac.  995,  upholding 
contract  with  coi'poration  to  furnish  city  light  where  amount  due  yearly 
within  indebtedness  authorized  by  legislature;  Toomey  v.  Bridgeport, 
79  Conn.  236,  7  Ann.  Oas.  148,  64  Atl.  218,  holding  city  could  not  com- 
pel contractors  to  perform  contract  to  dispose  of  sewage  where  no  ap- 
propriation had  been  made;  Levy  v.  McClellan,  196  N.  Y.  202,  89  N.  E. 
575,  holding  liability  on  bonds  is  existing  indebtedness  which  must  be 
included  in  determining  amount  of  indebtedness;  Rogers  v.  Oklahoma 
City,  45  Okl.  274,  145  Pac.  358,  upholding  contract  for  furnishing  meals 
to  city  prisoners ;  In  re  Application  of  State  to  Issue  Bonds,  33  Okl.  805, 
127  Pac.  1068,  holding  State  could  refund  outstanding  legal  warrant 
indebtedness;  Territory  v.  Trustees  Logan  Co.  High  School,  13  Okl.  622, 
623,  76  Pac.  170,  where  county  indebtedness  limited  to  four  per  cent 
issuance  of  warrants  to  build  school  limited  to  difference  between 
county  indebtedness  and  four  per  cent  of  tax ;  City  of  Joseph  v.  Joseph 
Waterworks,  57  Or.  589,  111  Pac.  865,  holding  money  falling  due  under 
such  contract  is  not  **debt";  Trainor  v.  Lee,  34  R.  I.  355,  356,  357, 
Ann.  Ca».  19140,  1213,  83  Atl.  851,  852,  holding  city  may  levy  tax  to 
pay  salary  of  chief  of  police  and  town  sergeant;  Dallas  Electric  Co.  v. 
Dallas,  23  Tex.  Civ.  327,  58  S.  W.  155,  holding  municipal  lighting  con- 
tract for  term  at  annual  rental  not  exceeding  amount  which  city  is 
authorized  to  appropriate  each  year  for  that  purpose,  and  under  which 
payment  is  not  to  be  made  only  on  performance,  does  not  create  in- 
debtedness   within   constitutional   inhibition   against   creation   of    debt 
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without  provision  for  collection  of  fund  to  pay  interest  and  create 
sinking  fnnd;  Allison  v.  City  of  Chester,  69  W.  Va.  539,  Ann.  Oas.  1913B, 
1174,  37  L.  R.  A.  (N.  S.)  1042,  72  S.  E.  474,  holding  validity  of  munic- 
ipal contracts  is  tested  by  aggregate  quarterly  payments  for  fiist  year; 
Welch  Water  etc.  Co.  v.  Town  of  Welch,  64  W.  Va.  377,  62  S.  E.  498, 
discussing  municipal  indebtedness  forbidden  by  Constitution;  Janes  v. 
City  of  Racine,  155  Wis.  25, 143  N.  W.  715,  holding  city  does  not  assume 
indebtedness  until  it  takes  over  property  of  waterworks;  Herman  v. 
Oconto,  110  Wis.  673,  86  N.  W.  685,  holding  contracts  whereby  city  had 
agreed  to  pay  certain  sums  annually  for  water  supply  for  thirty  years, 
certain  sums  monthly  for  electric  lights  for  three  years  and  certain 
sums  monthly  for  teachers'  wages,  upon  which  nothing  was  due  when 
contract  for  construction  of  sewer  was  entered  into,  cannot  be  in- 
eluded  as  liabilities  in  determining  whether,  by  sewer  contract,  city 
exceeded  debt  limit. 

Denied  in  City  Council  of  Dawson  v.  Dawson  Water- Works  Co.,  106 
Ga,  714,  717,  32  S.  E.  914. 

Distinguished  in  Helena  v.  Mills,  94  Fed.  919,  920,  36  C.  C.  A.  1,  where 
yearly  amount  to  be  raised  exceeded  statutory  debt  limit;  Farmers' 
Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  898,  903,  city  limited  to  fifteen 
per  cent  indebtedness  will  be  enjoined  from  issuing  bonds  to  construct 
waterworks  raising  indebtedness  to  twenty-three  per  cent;  Windsor  v. 
Des  Moines,  110  Iowa,  193,  81  N.  W.  482,  holding  necessity  for  an 
electric-light  plant  constitutes  no  excuse  or  justification  for  construction 
of  such  plant  by  city,  where  such  construction  would  increase  city's  in- 
debtedness beyond  constitutional  limit;  State  v.  Helena,  24  Mont.  534, 
535,  63  Pac.  104,  holding  where  city  had  already  exceeded  constitutional 
limit  of  indebtedness,  water  company  furnishing  it  water  under  contract 
for  certain  period  at  certain  price  payable  monthly  out  of  tax  levy  to 
be  made  for  such  purpose,  company  could  not  recover  for  water  so 
furnished;  Anderson  v.  International  School  Dist.  No.  5,  32  N.  D.  427, 
428,  156  N.  W.  58,  59,  holding  contract  for  erection  of  schoolhouse 
created  present  debt  which  could  not  exceed  authorized  statutory  in- 
debtedness ;  Roberts  v.  Fargo,  10  N.  D.  243,  86  N.  W.  732,  holding  void 
under  Codes,  §§  2261,  2264,  agreement  between  city  ofRcers  and  lighting 
company  whereby  company  agreed  to  furnish  light  for  term  of  ten  years 
for  five  hundred  dollars  per  month;  Brockway  v.  Roscburg,  46  Or.  83, 
79  Pac.  336,  contract  binding  city  to  pay  light  company  monthly  rentals 
invalid  where  a^^egate  exceeds  indebtedness  allowed  by  charter. 

Right  of  municipality  to  contract  for  periodical  payments  through- 
out term  of  years  where  aggregate  pa3maents  exceed  authorized 
debt  limit.    Notes,  7  Ann.  Oas.  150;  Ann.  Oas.  191SB,  1179. 

Effect  of  limitation  of  municipal  indebtedness  on  acquisition  of 
water  supply  or  sewer  system.    Note,  59  L.  R.  A.  610. 

xvni— 6 
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Establishment  and  r^olation  of  municipal  water  supply.    Note, 
61  L.  B.  A.  60,  73,  82,  94.  ' 

'  Miscellaneons.  Cited  in  Washington-Oregon  Corp. » v.  Chehalis,  202 
Fed.  694,  generally ;  In  re  Western  Union  Tel.  Co.,  29  Okl.  490,  118  Pac. 
379,  holding  appeal  lies  from  action  of  equalization  board  assessing 
property;  Clark  Co.  v.  Rice,  127  Wis.  460,  106  N.  W.  234,  holding  in- 
valid Laws  1903,  c.  438,  p.  723,  declaring  promissory  note  given  for 
patent  must  state  that  fact;  dissenting  opinion  in  City  of  East  Grand 
Forks  V.  Lucks,  97  Minn.  377,  107  N.  W.  395,  majority  upholding  Laws 
1895,  c.  8,  §§  291,  293,  p.  113,  making  owner  liable  for  water  furnished 
by  municipality  to  tenant. 

172  U.  8.  24-31,  43  I«.  Ed.  361,  19  Sup.  CL  67,  ANDEB8EK  T.  TBEAT. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gag.  1061. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  188. 

Miscellaneous.  Cited  in  Butler  v.  Indian  Protective  Assn.,  34  App. 
D.  C.  293,  holding  Supreme  Court  of  District  of  Columbia  has  no  juris- 
diction to  review  decisions  of  Court  of  Claims. 

172  U.  8.  31^-48,  43  L.  Ed.  354,  19  Sap.  Ot  90,  PITTSBtTBaH  ETO.  BT. 
OO.  ▼.  BOABD  OF  FUBUO  WORKS. 

Federal  court  will  not  enjoin  State  tax  unless  it  is  illegal  and  no  ade- 
quate remedy  at  law  exists. 

Approved  in  Arkansas  Bldg.  Assn.  v.  Madden,  175  U.  S.  272,  44  L.  Ed, 
160,  20  Sup.  Ct.  120,"  following  rule ;  Indiana  Mfg.  Co.  v.  Koehne,  188 
U.  S.  684,  47  L.  Ed.  654,  23  Sup.  Ct.  453,  refusing  to  enjoin  collection 
of  assessment  upon  capital  stock  and  franchises  of  corporation;  Cruick- 
shank  v.  Bidwell,  176  U.  S.  80,  44  L.  Ed.  381,  20  Sup.  Ct.  283,  refusing 
to  enjoin  custom's  collector  from  enforcing  act  of  1897  to  prevent 
importation  of  impure  tea;  Board  of  Trustees  of  Whitman  College  v. 
Berryman,  156  Fed.  122,  holding  equity  will  entertain  suit  to  remove 
cloud  on  title  resulting  from  issuance  of  tax  certificates;  Illinois  Life 
Ills.  Co.  y-.-  Newman,  141  Fed.  451,  452,  taxation  in  Kansas  of  reserve 
fund  deposited  in  Kansas  treasury  by  Illinois  corporation  will  not  be 
enjoined  by  Federal  equity  court;  Kansas  City  etc.  R.  R.  Co.  v.  King, 
120  Fed.  624,  57  C.  C.  A.  278,  holding  where  method  of  assessing  rail- 
road property  adopted  by  State  board  is  within  its  statutory  powers 
and  does  not  result  in  excessive  valuation,  levy  will  not  be  enjoined 
because  owing  to  peculiar  nature  of  property  method  adopted  was  dif- 
ferent from  that  applied  to  other  roads ;  Central  Pac.  Ry.  Co.  v.  Evans, 
111  Fed.  73,  upholding  jurisdiction  to  enjoin  board  of  assessors  from 
desicrnating  railroad  by  name  and  fixing  valuation  per  mile  throughout 
State  as  such  method  was  not  authorized  by  Nevada  Constitution  and 
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statutes  of  1901;  Douglas  v.  Stone,  110  Fed.  815,  holding  since  Code 
Va.  1887,  §§  567-570,  provide  adequate  remedy  at  law  for  correction  of 
erroneous  tax  assessment,  Federal  court  cannot  enjoin  collection  of  tax 
on  ground  that  assessment  is  erroneous;  People's  Nat.  Bank  v.  Marye, 
107  Fed.  575,  577,  refusii^  to  enjoin  State  officers  from  collecting  tax 
on  national  bank  shares  under  Virginia  acts  of  1890  and  1893;  Smith 
V.  Smith,  159  Ind.  389,  390,  65  N.  E.  183,  184,  holding  bill  to  restrain 
auditor  from  entering  an  alleged  improper  assessment  on  the  tax 
duplicate  is  premature;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  16, 
24,  104  N.  W.  568,  572,  upholding  Laws  1901,  c.  180,  p.  261,  providing 
for  taxation  of  property  of  telegraph  company  as  part  of  entire  system; 
dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  110, 
111,  49  L.  Ed.  687,  25  Sup.  Ct.  384,  majority  holding  taxing  national 
bank  stock  at  market  value  under  Cal.  Pol.  Code,  §§  3608,  3609,  3610, 
enjoined  where  all  elements  of  intangible  property  not  included  in  tax- 
ing State  bank. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767,  24  Sup. 
Ct.  498,  Fedei^l  equity  court  enjoins  assessment  by  State  taking  account 
of  personal  property  outside  of  State  where  resulting  assessment  ex-r 
ceeds  total  value  of  goodwill. 

Bridge  is  realty  and  part  within  State  Is  taxable. 
Approved  in  Henderson  Bridge  Co.  v.  Henderson,  173  U.  S.  623,  43 
L.  Ed.  834,  19  Sup.  Ct.  565,  following  rule. 

Frovialon  for  review  of  aMeasment  by  Ooonty  Court  affords  adequate 
remedy  and  precludes  Injunction. 

Approved  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed.  631,  103 
C.  C.  A.  186,  applying  principle ;  Dodge  v.  Osbom,  240  U.  S.  121, 60  L.  Ed. 
560,  36  Sup.  Ct.  276,  refusing  to  enjoin  collection  of  income  tax ;  McLaugh- 
lin  V.  St.  Louis  Southwestern  Ry.'Co.,  232  Fed.  583,  holding  injunction  will 
not  be  allowed  on  account  of  erroneous  assessment ;  Stonebraker  v.  Hun- 
ter, 215  Fed.  69, 131  C.  C.  A.  375,  holding  independent  of  statute  equity 
will  not  enjoin  collection  of  tax;  Pullman  Co.  v.  Tamble,  173  Fbd.  204, 
holding  no  injunction  will  be  granted  where  statute  provides  for  payment 
of  tax  under  protest ;  Denver  v.  Kennedy,  33  Colo.  91,  80  Pai?.  126,  up- 
holding special  assessment  against  property  owners  to  pay  for  viaduct 
where  city  clerk  gives  notice  of  completion,  city  council  being  authorized 
to  hear  complaints;  Williams  v.  Garfield  Exchange  Bank,  38  Okl.  542, 
134  Pao.  864,  holding  assessment  for  improvement  will  not  be  enjoined 
where  there  is  no  evidence  of  fraud;  Missouri  etc.  Ry.  Co.  v.  Shannon, 
100  Tex.  387,  10  L.  B.  A.  (N.  S.)  681,  100  S.  W.  140,  refusing  to  enjoin 
assessment  of  intangible  assets  of  corporation. 

Kotloe  of' decision  of  State  board  on  aaseasment  of  railroad,  with 
xlglKt  to  appeal,  is  aoffldent. 

Approved  in  Weyerhauser  v.  Minnesota,  176  U.  S.  555,  44  L.  Ed.  586, 
20  Sup.  Ct.  488,  upholding  Minn.  Stats.  1893,  c.  151,  authorizing  (Jov- 
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emor  to  appoint  board   to  revalue  property  grossly  undervalued  by 
county  assessors. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Oaa.  1016E,  1102. 

172    V.  S.  48-68»  4S    L.  Ed.  360,  19  Bop.  Ct.  86,  UNITED    STATES  ▼. 
WABJDWEUi. 

Umitotlon  imsGiibed  by  Bflfvisad  Statotafl,  teetion  1069  nms  ttom 
breacli  of  oontinitlng  contract  betwe«n  govemmant  and  claimant. 

Approved  in  Rosenfeld  v.  Scott,  232  Fed.  512,  holding  equitable  inter- 
est in  legacy  is  taxable  under  War  Revenue  Act  of  1898. 

172  V.  &  58-^2,  43  L.  Ed.  364,  19  Sap.  Ct.  97,  aSEEN  BAT  ETO.  OAKAI. 
OO.  ▼.  PATTEN  PAPER  OO. 

Denial  of  alleged  rights,  under  contract  with  XTnited  States^  raises 
Federal  question. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  431,  66  L.  Ed.  495,  32  Sup. 
Ct.  263,  holding  refusing  to  enforce  copyright  is  denial  of  Federal  right ; 
Chesapeake  etc.  Ry.  Co.  v.  McDonald,  214  U.  S.  193,  53  L.  Ed.  964,  29 
Sup.  Ct.  546,  holding  writ  of  error  will  not  be  allowed  where  refusal  to 
remove  was  not  urged  in  State  court  as  denial  of  Federal  right ;  National 
Mutual  Building  etc.  Assn.  v.  Brahan,  193  U.  S.  646,  48  L.  Ed.  828,  24 
Sup.  Ct.  532,  request  for  instructions  in  State  court  raises  in  time  Fed- 
eral question  of  denying  full  credit  to  law  of  other  State. 

Distinguished  in  Harding  v.  Illinois,  196  U.  S.  86,  49  L.  Ed.  897,  25 
Sup.  Ct.  176,  Federal  court  is  without  jurisdiction  where  record  does 
not  show  validity  of  State  statute  questioned  was  passed  on  by  State 
court. 

No  particular  form  of  words  is  neceesary  to  raise  Federal  question. 
Approved  in  Sweringen  v.  St.  Louis,  185  U.  S.  46,  46  L.  Ed.  799,  22 
Sup.  Ct.  572,  holding  questioii  whether  or  not  plaintiff  is  entitled  to  allu- 
vion caused  by  recession  of  Mississippi  River  to  extent  of  many  hundred 
feet  east  of  point  where  it  flowed  at  time  plaintiff's  predecessor  took 
title  to  property  under  government  patent  is  not  Federal  question ;  Cap- 
ital City  Dairy  v.  Ohio,  183  U.  S.  248,  46  L.  Ed.  176,  22  Sup.  Ct.  124^ 
holding  Supreme  Court  cannot  review  alleged  Federal  question  when  it 
appears  that  Federal  right  relied  on  had  not  been  by  adequate  specifica- 
tion called  to  attention  of  State  court,  it  not  being  necessarily  involved 
in  determination  of  case ;  Dewey  v.  Des  Moines,  173  U.  S.  199,  48  L.  Ed. 
667.  19  Sup.  Ct.  381,  and  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S. 
644,  48  L.  Ed.  848,  19  Sup.  Ct.  533,  disregarding  Federal  questions  not 
raised  below. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
84,86. 
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What  record  moat  siM>w  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  88  L.  B.  A.  474. 

Water-power  created  on  Fox  river  in  Wisconsin,  dedicated  by  XTnited 
States  and  State,  Is  wltliln  control  of  former. 

Approved  in  Green  Bay  etc.  Canal  Co.  v.  Patten  Paper  Co.,  173  U.  S. 
189,  43  L.  Ed.  668,  Id  Sup.  Ct.  316,  following  rule;  Chattanooga  etc. 
Power  Co.  v.  United  States,  209  Fed.  30,  126  C.  C.  A.  170,  holding  con- 
tractor constructing  dam  across  navigable  stream  under  contract  with 
United  States  is  within  eight-hour  law  of  1892;  Green  Bay  etc.  Canal  Co. 
V.  Kaukauna  Water  Power  Co.,  112  Wis.  330,  334,  62  L.  B.  A.  679,  87 
N  W.  867,  868,  holding  where  plaintiff  as  owner  of  hydraulic  power 
created  by  dam  had  right  to  use  entire  water  stored  in  pond  and  defend- 
ant by  draining  pond  appropriated  part  of  pond,  plaintiff  has  right  of 
action  for  taking  of  water  and  damages  are  yearly  rental  value  of  actual 
amount  of  horse-power  taken  at  dam  with  interest. 

Right  to  improve  navigability  of  stream.  Note,  67  L.  B.  A.  826» 
849. 

172  17.  &  82-101,  43  Xi.  Ed.  374,  19  Sup.  Ot.  106»  MEYBB  ▼.  BICHMOKD. 

Supreme  Ckrart  may  review  State  dedsloii  wtaere  Federal  questloii 
raised  on  motion  to  set  aside  demurrer. 

Approved  in  Merchants'  Nat.  Bank  v.  Wehrmann,  202  U.  S.  299,  50 
L.  Ed.  1040,  26  Sup.  Ct.  613,  showing  in  State  court  of  bank 's  intention 
to  rely  on  Federal  banking  law  for  immunity  gives  Federal  court  juris- 
diction; National  Mutual  Building  etc.  Assn.  v.  Brahan,  193  U.  S.  646, 
48  L.  Ed.  828,  24  Sup.  Ct.  532,  request  for  instruction  in  State  court 
raises  in  time  Federal  question  of  denying  full  credit  to  law  of  other 
State;  Rothschild  v.  Knight,  184  U.  S.  339,  46  L.  Ed.  579,  22  Sup.  Ct. 
393,  holding  Federal  question  first  raised  on  writ  of  error  to  State 
Supreme  Court  is  sufficient  to  warrant  review ;  Turner  v.  Richardson,  180 
U.  S.  92,  45  L.  Ed.  440,  21  Sup.  Ct.  297,  holding  Federal  question  must 
be  raised  before  judgment  and  cannot  be  claimed  for  first  time  on  peti- 
tion for  rehearing. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  Ih  B.  A. 
40,  44. 

Consequential  damage,  through  impoeition  of  additional  easement  On 
street,  is  not  deprivation  of  property. 

Approved  in  Richmond  Traction  Co.  v.  Murphy,  98  Ya.  110,  34  6.  £. 
984,  following  rule ;  Sauer  v.  City  of  New  York,  206  U.  S.  544,  51  L.  Ed. 
1181,  27  Sup.  Ct.  686,  holding  property  owners  are  not  entitled  to  dam- 
ages by  reason  of  construction  of  viaduct  on  street;  United  States  v. 
Lyuah,  188  U.  S.  473,  47  L.  Ed.  550,  23  Sup.  Ct.  358,  holding  where  gov- 
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emment  by  eonstruction  of  dam  to  improve  navigation  so  floods  lands 
as  to  render  them  valueless,  owner  is  entitled  to  compensation;  United 
States  V.  Certain  Liands  etc.  in  Rhode  Island,  112  Fed.  623,  627,  holding 
that  erection  and  nse  of  fortification  by  government  interferes  with  pur- 
pose neighboring  land  owner  had  in  view  in  purchasing  and  improvinuj 
his  property,  or  even  impairs  its  value,  does  not  constitute  taking  of 
s^ch  property  entitling  him  to  compensation;  Canady  v.  Coeur  d'Alene 
Lumber  Co.,  21  Idaho,  90,  120  Pac.  834,  holding  city  need  not  compen- 
sate property  owners  in  vacating  alley;  Enders  v.  Friday,  78  Neb.  514, 
15  Ann.  Gas.  685,  111  N.  W.  142,  holding  where  street  is  vacated,  only 
those  whose  property  abuts  on  same  need  be  compensated ;  City  of  Rich- 
mond V.  Thompson's  Heirs,  116  Va.  187,  81  S.  E.  108,  holding  land  con- 
demned for  alleyway  must  be  compensated  for;  Lambert  v.  City  of  Nor- 
folk, 108  Va.  264,  128  Am.  St.  Kep.  045,  17  L.  R.  A.  (N.  S.)  1061,  61 
S.  E.  777,  holding  no  damages  recoverable  by  reason  of  establishment  of 
cemetery;  Fisher  v.  Seaboard  Air-Line  Ry.  Co.,  102  Va.  371,  46  S.  E. 
384,  where  charter  authorizes  railroad  to  operate  on  property  adjoining 
plaintiffs,  it  is  not  liable  for  noise  and  smoke  unless  resulting  from  neg- 
ligent operation;  Grays  Harbor  Boom  Co.  v.  Lownsdale,  54  Wash.  105, 
104  Pac.  272,  holding  company  erecting  boom  over  tide-lands  need  not 
compensate  upland  owners ;  dissenting  opinion  in  Muhlker  v.  New  York 
etc.  R.  R.  Co.,  197  U.  S.  577,  40  L.  Ed.  880,  25  Sup.  Ct.  522,  majority 
holding  owner  of  land  deriving  title  from  grantor  of  strip  to  city  in 
trust  ^or  street  to  be  kept  open  can  enjoin  building  of  railroad  shuttin<; 
out  light. 

Distinguished  in  Foster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co., 
20  Okl.  596,  30  L.  R.  A.  (N.  S.)  231,  100  Pac.  1110,  holding  property 
owner  may  recover  damages  resulting  from  construction  of  railroad  on 
street. 

Whether  consequential  damages  to  property  from  proper  exercise  of 
governmental  power  is  taking.    Note,  4  Ann.  Cas.  1186. 

Miscellaneous.  Cited  in  Harris  v.  Woodard,  144  Ga.  215,  86  S.  E. 
1099,  refusing  to  enjoin  judgment  rendered  by  court  of  competent  juris- 
diction. 

172  XT.   a   102-133,   43  L.  Ed.   382,   19   Sup.   Ot    134,   McCUXJiOUGH  T. 
VntGINIA. 

Virginia  act  of  1871,  making  coapona  of  refunding  bonds  receiyable 
for  debts  due  State,  is  vaUd. 

Approved  in  Murphy  v.  Wheatley,  100  Md.  365,  59  Atl.  706,  Laws 
1892,  c.  109,  p.  153,  imposing  double  liability  on  stockholders  of  safe  de- 
posit, loan,  fidelity  company,  apply  to  domestic  corporation  workin.^ 
under  special  charter;  dissenting  opinion  in  Howard  v.  Illinois  Central 
R.  R.  Co.,  207  U.  S.  512,  52  L.  Ed.  315.  28  Sup.  Ct.  141,  majority  hold- 
ing Federal  Liability  Act  void  as  applied  to  intrastate  commerce. 
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DistinguiBhed  in  St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  150,  45 
L.  Ed.  702,  21  Sup.  Ct.  578,  holding  mere  fact  that  controller  is  pre- 
cluded from  aaditing  claims  of  gas  company  as  prerequisite  to  appropria- 
tion of  money  to  pay  them,  by  ordinance  declaring  that  no  money  shall 
be  paid  on  account  of  them,  does  not  impair  obligation  of  contract  under 
which  claims  arose,  where  auditing  would  at  most  be  merely  advisory. 

Federal  courts  wiU  follow  State  courts'  construction  of  State  statutes 
unless  contracts  tliereunder  are  alleged  impaired. 

Approved  in  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  475^  44  L.  Ed. 
551,  20  Sup.  Ct.  396,  holding  where  Ohio  accepted  lands  granted  to  it 
by  act  of  Congress  of  1828,  for  construction  of  canals,  Ohio  act  of  1894 
authorizing  abandonment  of  canals  and  leasing  of  same  to  railroad,  there 
was  reason  to  claim  that  act  of  1894  impaired  obligation  of  contract 
between  State  and  Federal  government,  and  Federal  question  was  thereby 
raised. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note,  17 
Ann.  Cas.  1212. 

Provision  for  payment  of  taxes  in  coupons  is  not  void  because  certain 
taxes  are  payable  in  cash. 

Ajyproved  in  Columbia  Water-Power  Co.  v.  Columbia  Electric  etc. 
Power  Co.,  172  U.  S.  487,  43  L.  Ed.  521,  19  Sup.  Ct.  251,  Supreme  Court 
construes  for  itself  contract  allied  to  be  impaired ;  Choctaw  etc.  R.  Co. 
V.  Bond,  160  Fed.  407,  87  C,  C.  A.  355,  holding  fact  that  certain  divisions 
of  contract  are  illegal  does  not  destroy  whole  contract ;  Spain  v.  St.  Louis 
etc.  R.  Co.,  151  Fed.  530,  holding  Federal  Liability  Act  is  not  void  as 
applying  also  to  intrastate  commerce ;  Livingston  v.  Chicago  etc.  Ry.  Co., 
142  Iowa,  412,  120  N.  W.  1043,  holding  railroad  may  contract  to  main- 
tain open  farm  crossing;  State  ex  rel.  Coleman  v.  Western  Union  Tel. 
Co.,  75  Kan.  630,  90  Pac.  307,  holding  Kansas  statute  imposing  charter 
fee  on  foreign  corporations  will  be  construed  to  apply  to  intrastate  busi- 
ness only ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  171,  67  S.  E.  632, 
holding  courts  will  uphold  statute  although  portion  dealing  with  penalty 
was  void;  McGillivray  v.  Joint  School  District,  112  Wis.  359,  88  Am.  St. 
Rep.  972,  88  N.  W.  312,  holding  where  express  contract  for  purchase  of 
materials  for  schoolhouse  was  void  because  it  increased  debt  beyond  con- 
stitutional limit,  and  material  has  been  put  into  building,  contract  is 
binding  up  to  amount  of  debt  limit  and  void  as  to  excess. 

Siqnrenie  Court  may  examine  and  determine  real  substance  and  effect 
of  State  decision. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  171,  59 
L.  Ed.  180,  35  Sup.  Ct.  62,  holding  judgment  enjoining  railroad  from  con- 
structing belt  line  under  municipal  ordinance  is  reviewable  by  Federal 
Supreme  Court;  Fisher  v.  Mayor  etc.  of  New  Orleans,  218  U.  S.  440,  54 
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L.  £cL  1100,  31  Snp.  Ct.  57,  holding  where  mandamus  suit  to  compel  levy 
of  tax  was  dismissed  on  account. of  laches,  no  Federal  right  is  involved; 
Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  175,  54  L,  Bd«  147,  30 
Sup.  Ct.  40,  holding  mandamus  lies  to  compel  city  to  levy  tax  to  pay 
debts  of  metropolitan  police  board;  Sullivan  v.  Texas,  207  U.  S.  423,  52 
L.  Ed.  277,  28  Sup.  Ct.  215,  holding  Federal  question  raised  in  time  when 
presented  on  petition  for  rehearing;  Wilson  v.  Standefer,  184  U.  S.  412, 
46  L.  Ed.  618,  22  Sup.  Ct.  389,  holding  Texas  act  of  March  25,  1897, 
authorizing  forfeiture  of  Unds  bought  from  State  for  nonpayment  of 
interest,  without  judicial  proceeding,  and  authorizing  purchaser  to  insti- 
tute suit  within  six  months  of  forfeiture  to  establish  fact  of  payment, 
does  not  impair  contract ;  Stearns  v.  Minnesota,  179  U.  S.  233,  45  L.  Ed. 
170,  21  Sup.  Ct.  77,  upholding  contracts  between  Minnesota  and  rail- 
roads made  by  acts  of  1865  and  1870,  whereby  companies  were  exempted 
from  all  other  taxes  until  sale  or  lease  of  lands  in  consideration  of  per- 
centage of  gross  earnings;  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas, 
177  U.  S.  77,  44  L.  Ed.  680,  20  Sup.  Ct.  549,  holding  State  court  con- 
struction of  State  statute  whereby  cause  of  action  under  statute  for 
default  in  payments  is  enforced  on  ground  that  pa3anents  previously 
made,  and  accepted  by  State  are  void  impairs  obligation  of  implied  con- 
tract arising  out  of  acceptance  of  payments,  though  State  court  does  not 
mention  statute;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  212,  86  N.  E. 
336,  holding  commission  may  compel  railroad  to  exchange  ears  at  points 
of  physical  connection ;  Rowley  v.  Clarke,  162  Iowa,  755, 144  N.  W.  917, 
upholding  right  of  State  to  contract  debts  in  purchase  of  land  for  State 
capitol. 

Distinguished  in  Yazoo  &  "Mi.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  48,  45 
L.  Ed.  418,  21  Sup.  Ct.  258,  denying  jurisdiction  on  error  to  State  court 
where  only  question  involved  is  construction  of  charter,  though  there 
were  statutes  subsequent  to  charter  which  might  have  been  but  were  not 
relied  on  as  raising  Federal  question. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  579. 

iBtate  dedsLon,  giving  effect  to  statutes  impairing  oontract  under  prior 
act,  raises  Federal  aueation. 

Approved  in  Smithsonian  Institution  v.  St.  John,  214  U.  S.  28,  53 
L.  Ed.  897,  21  Sup.  Ct  601,  holding  writ  of  error  will  not  lie  where  State 
court  claims  no  Federal  question  was  presented;  Pinney  v.  Neilson,  183 
U.  S.  147,  46  L.  Ed.  127,  22  Sup.  Ct.  54,  upholding  Cal.  Civ.  Code,  §  322, 
relating  to  individual  stockholder's  liability;  American  Tel.  &  Tel.  Co. 
V.  New  Decatur,  176  Fed.  135,  holding  repudiation  of  contract  does  not 
impair  obligation;  Larabee  v.  Dolley,  175  Fed.  381,  holding  Bank  Guar- 
anty Act  of  State  of  Kansas  impairs  obligations  of  national  banks. 

Distinguished  in  Osborne  v.  Clark,  204  U.  S.  568,  61  L.  Ed.  626,  27 
Sup.  Ct.  319,  holding  fact  that  statute  might  have  been  assailed  as  uncon- 
Btltutional  docs  not  raise  Federal  question. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  B.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  of  State  court  to 
obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
43,  48. 

Judgment  is  not  affected  by  later  dianga  of  mnedy  for  eatorcement 
of  rl^t  InYolved. 

Approved  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  617,  48  L.  Ed.  283, 
24  Sup.  Ct.  161,  holding  final  Federal  decree  adjudging  that  State  made 
irrevocable  tax  exemption,  which  decree  rests  upon  effect  as  res  ad  judi- 
cata of  inferior  State  judgment  respecting  tiaxes  for  other  years,  is  con- 
elusive  notwithstanding  subsequent  reversal  of  its  original  judgment  by 
highest  State  court;  Oshkosh  Water- Works  v.  Oshkosh,  187  U.  8.  439, 
47  L.  Ed.  251,  23  Sup.  Ct.  234  (affirming  109  Wis.  215,  219,  85  N.  W.  379, 
380),  fa<^ding  revised  Oshkosh  charter  relating  prerequisites  to  bringing 
suits  against  city  did  not  impair  prior  contract  relating  to  hydrant 
rentals;  Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S.  575,  44 
L.  Ed.  894,  20  Sup.  Ct.  742,  holding  contract  authorized  by  existing  State 
Constitution  as  then  construed  by  highest  State  court  cannot  be  affected 
by  subsequent  ehange  in  decisions  of  that  court  or  by 'adoption  of  new 
Constitution ;  State  ex  rel.  Howell  v.  Wildes,  34  Nev.  117,  116  Pac.  597, 
holding  appointment  of  receiver  is  part  of  judgment  ordering  bank  into 
involuntary  liquidation. 

Distinguished  in  McDowell  ▼.  Fuller,  183  Mich.  641,  150  N.  W.  363, 
holding  State  cannot  withdraw  its  consent  to  be  sued. 

Power  of  legislature  ta  validate  or  invalidate  judgments  of  courts. 
Note,  2  Ann.  Cas.  241. 

Miscellaneons.  Cited  in  Parsons  ▼.  Maury,  101  Va.  518,  44  8.  E.  759, 
reciting  history  of  litigation. 

172  n.  a  133-148,  43  Ii.  Ed.  89S»  19  Boj^,  Ct.  114^  TJKITED  8TATE8  ▼. 


It  is  for  importer,  and  not  goyemment,  to  separate  free  from  dutiable 
goods. 

Approved  in  United  States  ▼.  Brewer,  92  Fed.  344,  34  C.  C.  A.  390, 
onus  is  on  importer  to  show  part  of  commingled  goods  not  dutiable. 

SOi^Lest  rate  applies  where  goods  of  diiferent  values  or  qualities  are 
commingled. 

Approved  in  Ellison  v.  United  States,  142  Fed.  734,  74  C.  C.  A.  64 
(affirming  136  Fed.  971,  972),  holding  imported  merchandise  entered  at 
New  York  for  immediate  transportation  to  Philadelphia,  assessable 
noder  Tariff  Act  going  into  operation  in  interimi  though  part  arrived 
before  that  time. 
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Distingaished  in  Myers  v.  United  States,  140  Fed.  653,  where  pulp 
imported  from  Canada  made  partly  from  Canadian  wood,  subject  to 
Canadian  export  duty,  countervailing  duty  imposed  under  Tariff  Act 
of  1897,  c.  11,  §  1,  .sched.  m.,  par.  393,  should  be  assessed  on  basis  of 
percentage  of  wood  used  subject  to  duty. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
5  Ann.  Cas.  202.  ' 

Miscellaneous.  Cited  in  Seattle  Brewing  etc.  Co.  v.  United  States,  176 
Fed.  128,  holding  rice  should  not  be  rejected  because  age  and  repeated 
handling  cause  greater  percentage  to  pass  through  regulation  sieve;  dis- 
senting opinion  in  United  States  v.  Lee,  15  N.  M.  399,  110  Pac.  613, 
majority  upholding  right  to  maintain  canal  through  public  lands. 

172    U.   S.   14&-170,   43    I..  Ed.   809,   19   Sop.  Ot.   119,  UABXtLADEB,    ▼. 
WADLEY. 

Final  cHrder  in  liabeas  corpoa^  mad«  by  Ctreuit  Oonit  at  stated  term, 
is  appeialable. 

Approved  in  Chow  Loy  v.  United  States,  112  Fed.  369,  50  C.  C.  A.  279, 
holding  right  of  appeal  given  by  Chinese  Exclusion  Act  of  1888,  §  13, 
providing  that  any  such  Chinese  convicted  before  court  commissioner 
may,  within  ten 'days,  appeal  to  judge  of  District  Court  for  district,  is 
to  judge  as  special  tribunal  and  not  to  the  District  Court;  In  re  Good- 
man, 101  Fed.  920,  42  C.  C.  A.  85',  holding  appeal  is  not  taken  until  order 
allowing  same  and  bond  are  filed  in  court  in  which  decree  or  order 
appealed  from  is  entered  and  this  must  be  done  within  time  allowed  by 
statute  for  taking  the  appeal. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  201. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gsb.  1061. 

Federal  court,  wMch  has  appointed  recelTer  for  twok,  cannot  enjoin 
State  prosecution  for  embezslemeiit. 

Approved  in  Ex  parte  Young,  209  U.  S.  162,  14  Ann.  Gas.  764,  13 
L.  R.  A.  (N.  S.)  982,  52  L.  Bd.  780,  28  Sup.  Ct.  441,  holding  Federal 
court  can  enjoin  State  prosecution  under  statute  alleged  to  be  uncon- 
stitutional; Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  217,  47  L.  Ed. 
780,  28  Sup.  Gt.  500,  denying  equity  jurisdiction  to  enjoin  municipal 
officers  from  enforcing  city  ordinance  prohibiting  erection  or  main- 
tenance of  gas-tanks  within  certain  limits  by  arresting  employees; 
Prout  V.  Starr,  188  U.  S.  543,  545,  47  L.  Ed.  587,  588,  23  Sup.  Ct.  401 
(affirming  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  6,  8),  holding  where 
Federal  court  in  suit  by  stockholders  restrained  railroad  from  putting 
State  rates  in  force  and  enjoined  State  officers  from  instituting  pro- 
ceedings to  enforce  such  rates,  suit  by  State  attorney  general  in  State 
courts  agraiust  railroad  to  enforce  penalty  for  failure  to  enforce  rates 
Avill  be  enjoined;  Pacific  Whaling  Co.  v.  United  States,  187  U.  S.  452, 
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47  L.  E«L  266,  23  Sup.  Ct.  156,  holding  where  applicant  files  with  Alaska 
District  Court  petition  for  license  for  vessels  and  canneries  under 
Alaska  Crim.  Code,  §  460,  and  with  it  a  protest  against  heing  required 
to  take  out  or  pay  license,  to  which  petition  and  protest  District  Court 
elerk  is  not  made  party,  and  District  Court  grants  license  and  over- 
rules protest,  no  appeal  lies  to  Supreme  Court;  Farmers'  Loan  etc.  Co. 
V.  Lake  St.  R.  R.  Co.,  177  U.  S.  61,  44  L.  Ed.  671,  20  Sup.  Ct.  568,  hold- 
ing filing  of  hill  for  foreclosure  of  mortgage  in  Federal  court  and  issu- 
ance of  subpoena  in  suit  give  jurisdiction  as  against  action  subsequently 
commenced  in  State  court  by  summons  which  was  served  before  service 
of  Federal  subpoena;  Fitts  v.  MoGhee,  l72  U.  S.  531,  48  L.  Ed.  542,  19 
Sup.  Ct.  275,  Federal  court  cannot  enjoin  State  officers  from  enforcing 
bridge  toll  reduetion;  Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919, 
holding  where  appointment  of  receiver  was  first  sought  in  State  courts 
latter  have  exclusive  jurisdiction;  Kansas  City  Gas  Co.  v.  Kansas  City, 
198  Fed.  527,  holding  suit  in  Federal  court  to  determine  validity  of 
municipal  ordinance  will  not  defeat  right  of  city  to  sue  to  recover 
excessive  gas  rates;  People's  Gaslight  A  Coke  Co.  v.  Chicago,  192  Fed. 
402,  403,  holding  where  suit  was  instituted  in  State  court  to  enforce 
municipal  ordinance.  Federal  court  would  not  enjoin  enforcement  of 
same;  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  519,  holding  equity 
would  not  enjoin  prosecution  for  selling  bleached  flour;  Guardian  Trust 
Co.  V.  Kansas  City  etc.  Ry.  Co.,  171  Fed.  49,  28  L.  B.  A.  (N.  S.)  620,  96 
C.  C.  A.  285,  holding  creditor's  bill  brought  in  Federal  court  would 
not  defeat  action  at  law  in  State  court ;  Christian  Moerlein  Brewing  Co. 
V.  Hill,  166  Fed.  149,  holding  equity  could  not  enjoin  enforcement  of 
statute  prohibiting  manufacture  of  intoxicating  liquor;  Logan  &  Bryan 
V.  Postal  Tel.  etc.  Co.,  157  Fed.  574,  holding  equity  cannot  enjoin 
enforcement  of  criminal  statute;  Western  Union  Tel.  Co.  v.  Andrews, 
154  Fed.  102,  refusing  to  entertain  suit  by  foreign  telegraph  company 
against  State  to  enjoin  enforcement  of  statute;  Smith  v.  Alexander, 
146  Fed.  108,  Federal  court  refuses  preliminary  injunction  where  pur- 
pose is  enforcement  of  contract  against  State,  validity  of  which  denied ; 
Security  Trust  Co.  v.  Union  Trust  Co.,  134  Fed.  302,  Federal  court  will 
not  enjoin  sale  of  railroad  under  order  of  State  court  after  foreclosure*' 
suit  commenced  and  receiver  appointed;  Guaranty  Trust  Co.  v.  North 
Chicago  St.  R.  Co.,  130  Fed.  807,  65  C.  C.  A.  65,  pendency  in  Federal 
court  of  creditor's  suit  against  company  whose  road  is  operated  by 
receiver  of  lessee  does  not  preclude  stockholder's  suit  in  State  court 
to  enjoining  giving  new  lease;  Camden  etc.  Ry«  Co.  v.  Catlettsburg,  129 
Fed.  426,  427,  429,  criminal  prosecution  under  municipal  ordinance  re- 
quiring railroad  to  keep  flagman  at  crossing  will  not  be  enjoined  by 
Federal  court;  Knott  v.  Evening  Post  Co.,  124  Fed.  352,  holding  where 
in  State  action  by  stockholder,  only  relief  grantable  was  examination 
of  books,  and  afterward  creditor  sued  in  Federal  court  and  receiver 
was  appointed  for  corporation  who  took  possession  before  receiver  ap- 
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pointed  by  State  coart  in  first  Boit,  Federal  court  had  prior  jurisdiction ; 
M<iDowelI  V.  MeCormick,  121  Fed.  66,  57  C.  C.  A.  401,  holding  where  in 
action  by  creditor  against  insolvent  corporation,  court  restrained  de- 
fendant from  disposing  of  property  and  appointed  receiver  and  sub- 
sequently at  suit  of  another  creditor  another  court  of  co-ordinate 
jurisdiction  appointed  receiver  who  took  possession  excluding  first  ap- 
pointee, first  court  had  exclusive  jurisdiction;  Baltimore  etc.  R.  R.  Co. 
V.  Wabash  R.  R.  Co.,  119  Fed.  679,  57  C.  C.  A.  322,  upholding  Federal 
jurisdiction  to  enforce  State  decree  by  which  railroad  has  acquired 
right  in  statutory  proceedings  to  construct  grade  crossing  over  tracks 
of  another  by  enjoining  latter  from  obstructing  crossing;  Arbuckle  v. 
Blackburn,  113  Fed.  623,  65  L.  R.  A.  864,  51  C.  C.  A.  122,  denying  Fed- 
eral jurisdiction  to  enjoin  State  officer  from  instituting  prosecutions 
imder  Ohio  pure  food  law;  Central  Trust  Co.  v.  Western  North  Carolina 
R.  R.  Co.,  112  Fed.  477,  holding  where  Federal  court  has  foreclosed  rail- 
road mortgage  and  sold  property  thereunder,  expressly  providing  in 
decree  of  confirmation  that  purchaser  shaU  take  property  and  franchises 
free  of  all  claims  and  liens,  it  may  entertain  supplemental  bill  by  com- 
plainant and  purchaser  to  enjoin  execution  sale  under  State  judgment 
rendered  on  cause  of  action  arising  after  sale;  Phelps  v.  Mutual  Re- 
serve Fund  Life  Assn.,  112  Fed.  465,  61  L.  B.  A.  717,  50  C.  C.  A.  339, 
holding  Federal  court  cannot  enjoin  receiver  appointed  by  State  court 
of  concurrent  jurisdiction  over  subject  matter  from  acting  under  such 
appointment  where  no  priority  of  jurisdiction  is  claimed,  on  ground 
that  State  court  had  no  jurisdiction  to  make  appointment;  Coker  v. 
Monaghan  Mills,  110  Fed.  806,  holding  Federal  court  cannot  enjoin 
State  proceedings  because  of  pendency  of  removal  petition  which  has 
not  been  presented  to  or  acted  upon  by  State  court ;  Oliver  v.  Parlin 
&  Orendorff  Co.,  105  Fed.  275,  276,  45  C.  C.  A.  200,  holding  where 
in  Federal  equity  suit  to  recover  realty  and  cancel  deed  of  trust  thereon 
for  fraud  grantors  and  grantees  in  such  deed  were  made  defendants 
and  grantees  answered  that  they  had  sold  deed  to  a  bank  and  after 
replications  bank  brought  foreclosure  in  State  court  and  sheriff 
sequestered  property.  Federal  court  had  not  priority  of  jurisdiction; 
Colston  V.  Southern  Home  etc.  Assn.,  99  Fed.  310,  holding  Federal  couri 
will  not  entertain  suit  by  stockholders  for  appointment  of  receiver  of  cor- 
poration while  prior  suit  for  same  purpose  is  still  pending  in  State  court, 
though  State  court  on  preliminary  application  has  refused  to  apx>oint  re- 
ceiver; State  V.  Snelling,  71  Kan.  506,  80  Pac.  968,  after  order  by  State 
court  of  general  jurisdi9tion  enjoining  arrest  of  corporation  employee, 
Supreme  Court  will  not  order  arrest;  Le  Blanc  v.  New  Orleans,  138  La. 
260,  70  South.  218,  holding  equity  will  not  enjoin  enforcement  of 
municipal  ordinance;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb.  549,  85 
N.  W.  557,  holding  injunction  issued  by  Federal  court  cannot  lawfully 
forbid  attorney  general  from  suing  for  penalties  claimed  by  State  under 
Maximum  Freight  Law,  §  9 ;  Waters-Pierce  Oil  Co.  v.  State,  47  Tex.  Civ. 
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168,  103  6.  W.  839,  holding  jurisdiction  attaches  although  receiver  has 
not  taken  possession  of  property;  J.  W.  Kelly  &  Co.  v.  Conner,  122 
Tenn.  381,  25  L.  B.  A.  (N.  S.)  201,  123  S.  W.  632,  holding  equity  will 
not  enjoin  prosecution  for  unlawful  sale  of  liquor;  Brown  v.  State,  59 
Wash.  196,  109  Pac.  803,  holding  equity  cannot  enjoin  enforcement  of 
criminal  judgment. 

Distinguished  in*  Philadelphia  Co.  ▼.  Stimson,  223  U.  S.  621,  56  L.  Ed. 
577,  32  Sup.  Ct.  340,  holding  one  may  enjoin  Secretary  of  War  from 
causing  criminal  proceedings  to  be  instituted  against  him  for  reclaiming 
land  beyond  harbor  lines;  Madison viUe  Traction  Co.  v.  St.  Bernard  Min. 
Co.,  196  U.  S.  245,  49  L,  Ed.  465,  25  Sup.  Ct.  251,  Federal  court  wiU 
enjoin  further  prosecution  in  State  court  of  suit  after  removal  bond 
to  Federal  court  filed;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commis- 
sion, 161  Fed.  972,  holding  equity  will  enjoin  State  officers  from  proceed- 
ing under  invalid  statute ;  Louisville  etc.  R.  Co.  v.  Railroad  Commission, 
157  Fed.  953,  959,  holding  Federal  court  of  equity  would  enjoin  enforce- 
ment of  statute  fixing  railroad  rates ;  Southern  Express  Co.  v.  Mayor  etc. 
of  Ensley,  116  Fed.  760,  holding  criminal  proceedings  under  invalid 
ordinance  imposing  unlawful  license  fee  and  prescribing  penalty  for 
nonpayment  of  such  fee  may  be  enjoined  in  equity;  Monett  Electric 
Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  366,  arguendo. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  19  Ann. 
Gas.  459,  460. 

Injunction  against  criminal  or  quasi-criminal  prosecution.    Note, 
2  L.  R.  A.  (N.  S.)  6SS. 

Federal  court*  in  equity,  having  Jnriadictloii  over  person  and  prop. 
atjp  is  not  thereby  vested  nitli  criminal  Jurlsdictioii. 

Approved  in  Pahncr  v.  Texas,  212  U.  S.  129,  53  L.  Ed.  440,  29  Sup. 
Ct.  230,  holding  Federal  court  cannot  interfere  where  State  court  has 
already  appointed  receiver  for  foreign  eorporation;  South  Penn.  Oil  Co. 
V.  Miller,  175  Fed.  737,  99  C.  C.  A.  305,  holding  where  State  court  as- 
sumed jurisdiction  of  suit  to  determine  validity  of  leases.  Federal  court 
could  not  entertain  same  suit ;  Cochran  v.  Pittsburg  etc.  R.  Co.,  158  Fed. 
550,  holding  Federal  court  cannot  foreclose  mortgage  on  railroad  prop- 
erty in  hands  of  receiver  appointed  by  State. 

Distinguished  in  Rodgers  v.  Pitt,  96  Fed.  670,  assignee  of  plaintifE 
in  State  court  may  sue  in  Federal  court. 

Where  jurisdiction  is  concurrent,  court  first  obtaining  Jurisdiction  re- 
tains same  to  end. 

Approved  in  Territory  v.  Middlesex  Banking  Co.,  118  La.  790,  43 
South.  411,  applying  rule;  Equitable  Trust  Co  v.  Western  Pac.  Ry.  Co., 
231  Fed.  489,  holding  Federal  court  entertaining  suit  to  foreclose  mort- 
gage would  also  construe  certain  contracts  between  parties;  Brown  v. 
Fletcher,  231  Fed.  94,  holding  suit  in  Federal  court  to  determine  rights 
a<2:ainst  trustee  will  not  be  defeated  by  order  of  State  surrogate  court 
«ircrecing  payment  of  trust  fund;  Alabama  etc.  Ry.  Co.  v.  American 
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Cotton  Oil  Co.,  229  Fed.  23,  holding  Federal  court  will  enjoin  proceed- 
ings in  State  court  pending  determination  of  right  of  remoyal;  McClaren 
V.  United  Shoe  Mach.  Co.,  166  Fed.  711,  712,  92  C.  C.  A.  384,  holding 
where  suit  in  ejectment  first  instituted  in  State  court,  defendant  could 
not  sue  in  Federal  court  on  same  facts;  Dunhar  v.  Bourland,  88  Ark. 
160,  114  S.  W.  470,  holding  circuit  and  chancery  courts  have  concurrent 
jurisdiction  over  suit  in  partition;  Luxury  Fruit  Co.  v.  Harris,  142  Ga. 
871,  83  S.  E.  1095,  holding  where  State  court  erroneously  orders  its  re- 
reiver  to  turn  over  property  to  bankruptcy  trustee,  it  may  ask  for 
restoration  of  same;  Michigan  Railroad  Commission  v.  Detroit  etc.  Ry. 
Co.,  182  Mich.  240,  148  N.  W.  387,  holding  after  adverse  decree  in 
State  court  defendant  cannot  urge  that  jurisdiction  existed  in  Federal 
court. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  S.)  220,  224. 

Miscellaneous.  Cited  in  Hopkins  v.  Clemson  Agricultural  College, 
221  U.  S.  642,  85  L.  R.  A.  (N.  S.)  248,  55  L.  Ed.  894,  31  Sup.  Ct.  654, 
holding  agricultural  college  receiving  State  aid  is  not  immune  from  suit; 
Chamberlain  Transp.  Co.  v.  South  Pier  Coal  Co.,  126  Fed.  167,  61 C.  C.  A. 
109,  holding  order  granting  leave  to  file  petition  for  appeal  and  an 
assignment  of  errors  and  subsequent  approval  of  appeal  bond  reciting 
allowance  of  appeal  sufficiently  show  that  appeal  was  allowed  when  peti- 
tion therefor  was  filed. 

172  U.   S.   171-186.  43  K  Ed.   407,   19   Sap.   Ot.   128.  NEW  MEXICO  Y. 
UNITED  STATES  TRUST  OO. 

Act  exempting  right  of  way  over  pabllc  lands  from  taxation  exempta 
ImprovementB. 

Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47,  60 
L.  Ed.  188,  36  Sup.  Ct.  &,  holding  railroad  holds  right  of  way  as  limited 
fee;  St.  Louis  K.  C.  &  C.  R.  Co.  v.  Wabash  R.  Co.,  162  Fed.  852,  81 
C.  C.  A.  643,  and  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217 
U.  S.  253,  54  L.  Ed.  756,  30  Sup.  Ct.  510,  both  holding  right  to  use  right 
of  way  includes  switches,  turnouts,  turntables,  etc.;  Western  Union  Tel. 
Co.  V.  Pennsylvania  R.  R.  Co.,  195  U.  S.  570,  49  L.  Ed.  823,  25  Sup.  Ct. 
133,  act  of  July  24,  1886,  does  not  give  telegraph  company  right  to 
construct  line  on  railroad  right  of  way  against  owner's  wish;  Northern 
Pacific  R.  R.  Co.  v.  Townsend,  190  U.  S.  271,  47  L.  Ed.  1046,  23  Sup. 
Ct.  672,  holding  adverse  ownership  for  private  use  under  State  statute 
of  limitations  can  confer  no  title  to  individual  to  portion  of  right  of 
way  granted  by  act  of  1864  to  Northern  Pacific;  Northern  Pac.  Ry.  Co. 
V.  North  American  Tel.  Co.,  230  Fed.  350,  holding  railroad  may  lease 
portion  of  its  right  of-  wjiy  for  telegraph  oompany;  Chicago  etc.  Ry.  Co. 
V.  Old  Colony  Trust  Co.,  216  Fed.  583,  132  C.  C.  A.  581,  holding  right 
to  cross  line  of  another  railroad  cannot  be  obtained  unless  due  com- 
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pensation  made;  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162 
Fed.  610,  89  C.  C.  A.  381,  holding  United  Status  may  forfeit  right  of 
way  for  nonaser;  Boise  City  v.  Wilkinson,  16  Idaho,  166,  102  Pac.  153, 
holding  trustee  of  townsite  could  not  convey  portion  of  dedicated  street ; 
Oregon  Short  line  R.  Co.  v.  Stalker,  14  Idaho,  388,  389,  94  Pac.  64, 
holding*  railroad  is  entitled  to  station  grounds  along  right  of  way ; 
Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  784,  80  Pac.  404,  congres- 
sional grant  of  right  of  way  two  hundred  feet  wide,  conclusive  of  neces- 
sity, and  gives  right  of  possession  to  entire  grant;  Missouri  etc.  Ry. 
Co.  V.  Watson,  74  Kan.  513,  87  Pac.  694,  holding  private  persons  could 
not  acquire  adverse  possession  to  right  of  way  granted  through  ''Osage 
Ceded  Lands";  Abercrombie  v.  Simmons,  71  Kan.  546,  81  Pac.  211, 
conveyance  in  form  of  warranty  deed  conveying  railroad  land  for  right 
of  way  conveys  only  interest  limited  to  that  use;  Illinois  Cent.  R.  Co. 
V.  Taylor,  164  Ky.  157,  175  S.  W.  29,  holding  right  of  way  includes  also 
buildings  thereon;  Maysville  &  B.  S.  R.  R.  Co.  v.  Ball,  108  Ky.  256,  56 
S.  W.  191,  holding  agreement  to  furnish  railroad  with  right  of  way  of 
certain  width  does  not  relieve  railroad  from  liability  to  pay  obligor  for 
his  property  outside  right  of  way  which  has  been  taken  by  so  constructing 
road  on  right  of  way  as  to  interfere  with  his  easement  of  access  and  to 
injury  of  his  buildings;  Oklahoma  City  etc.  R.  Co.  v.  Dunham,  39  Tex. 
Civ.  578»  88  S.  W.  851,  holding  operation  of  railroad  on  avenue  cannot 
be  constituted  nuisance. 

Modified  in  New  Mexico  v.  United  States  Trust  Co.,  174  U.  S.  545, 
48  L.  Ed.  1079,  19  Sup.  Ct.  784,  right  of  way  acquired  from  private 
owners  is  not  exempt. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  46. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  77. 

Railroad  as  realty  or  personalty.    Note,  66  L.  B.  A.  36,  53. 

Miscellaneous.  Cited  in  United  States  Trust  Co.  v.  Territory,  10  N.  M. 
418,  and  Territory  v.  Santa  Fe  Pac.  B.  R.  Co.,  10  N.  M.  411,  413,  414,  62 
Pac.  985,  both  reciting  history  of  litigation;  St.  Louis  etc.  R.  Co.  v.  Love, 
29  Okl.  527,  118  Pac.  261,  holding  corporation  commission  has  no  juris- 
diction to  provide  for  highway  crossing ;  Northern  Counties  Invest.  Trust 
Co.  V.  Enyard,  24  Wash.  370,  64  Pac.  517,  relative  to  right  of  railroad  to 
entire  width  of  four  hundred  feet  for  right  of  way. 

172  U.  8.  186,  43  If.  Ed.  413,  19  Snp.  Ct.  881,  TEBBTTOBT  T.  XJKITED 
STATES  TBUST  CO. 

Not  cited. 

172  IX.  a  186-206,  43  I..  Ed.  414,  19  Sup.  Ct  146^  THE  ELFBIDA. 

8a]Tag«  couiiacu  will  not  be  aet  «sid«  because  compeiisatioii  li  on- 
reasMiabla,  nnlflss  exacted  under  compiUaiQiL 
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Approved  in  The  Western  Star,  157  Fed.  492,  holding  salvage  service 
rendered  to  vessel  worth  two  hundred  and  sixty-five  thousand  dollars  was 
worth  five  thousand  dollars ;  Magdala  S.  S.  Co.  v.  H.  Baars  Co.,  101  Fed. 
304,  41  C.  0.  A.  377,«holding  where  tugs  unsuccessfully  pulled  at  stranded 
ship  for  five  hours  and  then  captain  made  contingent  contract  with  five 
tug-boats,  which  pulled  ineffectually  all  day  and  then  captain  Engaged 
lighters  to  take  off  deckload,  whereupon  vessel  was  pulled  off,  cargo- 
owners  are  liable  for  proportionate  expense  of  tugs  and  lighters. 

Salvage  contract  is  not  objectionable  because  resnltiiig  more  or  leae 
favorably  to  party  than  anticipated. 

Approved  in  The  Kennebec,  231  Fed.  424,  holding  contract  for  sal- 
vage service  is  conclusive  on  amount  recoverable;  Bamett  &  Record  Co. 
V.  Wineman,  202  Fed.  Ill,  122  C.  C.  A.  222,  holding  tug  rendering  ser- 
vices to  stranded  barge  is  entitled  to  maritime  lien ;  The  Lasca,  133  Fed. 
1007,  contract  to  pay  tug  one  thousand  dollars  for  salvage  of  yacht 
worth  twenty  thousand  dollars,  tug  being  damaged  four  hundred  dollars 
in  doing  work,  upheld;  The  Atkins  Hughes,  114  Fed.  412,  holding  agree- 
ment fixing  price  for  towing  vessel  into  port  not  exorbitant  though  phce 
is  considerably  in  excess  of  customary  towage  rates  where  owing  to 
perilous  situation  of  tow  service  was  in  nature  of  salvage;  Elphicke  v. 
White  Line  Towing  Co.,  106  Fed.  946,  947,  46  C.  C.  A.  56,  holding  con- 
tract by  one  party  to  pay  at  all  events  and  by  other  party  to  receive 
as  fixed  or  deserved  compensation  for  salvage  services  is  as  conclusive 
and  enforceable  as  any  other  valid  contract;  The  Thomley,  98  Fed. 
741,  743,  39  C.  C.  A.  248,  upholding  contract  for  salvage  of  vessel  loaded 
with  dynamite  grounded  on  dangerous  reef  where  she  pounded  consider- 
ably, providing  for  payment  of  twenty  thousand  doUars  contingent  on 
success,  vessel  and  cargo  being  valued  at  one  hundred  and  five  thousand 
dollars. 

Distinguished  in  The  Myrtle  Tunnel,  146  Fed.  326,  owner  of  tug  con- 
tracting to  bring  stranded  schooner  into  port,  payment  on  performance, 
cannot  recover  where  schooner  floated  by  tide  rescued  by  other  tugs.    . 

Oontraict  for  payment  of  one-quarter  of  value  of  vessei  if  saved,  other- 
wise nothing,  upheld. 

Approved  in  The  Stanley  H.  Miner,  172  Fed.  492,  holding  contract  for 
salvage  of  vessel  will  not  be  set  aside  because  damage  proves  greater 
than  anticipated. 

Right  to  salvage  for  unsuccessful  service.    Note,  24  E.  B.  0.  687. 

172  U.  S.  206-232,  43  I>.  Ed.  420,  19  Sup.  Ct.  153,  UNITED  STATES  ▼. 
laOIJGHBEY. 

Timber  on  land  granted  to  BCichigan  by  act  of  1866,  on  condition 
subsequent  that  railroad  be  tmUt^  cot  before  brea<di  of  such  condition, 
belonged  to  State. 
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Approved  in  United  States  ▼.  3!ennes8ee  &  Coosa  R.  R.  Co.,  176  U.  6. 
253,  44  L  E«L  457,  20  Sup.  Ct.  374,  holding  act  of  June  3,  1856,  grant- 
ing lands  to  Alabama  to  aid  railroads,  was  grant  in  praesenti. 

Distinguished  in  United  States  v.  Inman-Poulsen  Lumber  Co.,  233 
Fed.  943,  holding  on  relinquishment  of  lands  to  United  States,  latter 
may  maintain  action  for  removal  of  timber. 

Right  to  cut  timber  on  publie  land.    Note,  70  L.  R.  A.  882,  896. 

Plaintiff  must  show  possession  or  rlgltt  thereto,  to  defeat  trespasser's 
allegation  of  title  in  stranger. 

Approved  in  United  States  v.  Inman-Poulsen  Lumber  Co.,  211  Fed. 
680,  holding  United  States  has  no  title  to  land  prior  to  relinquishment 
by  railroad;  E.  G.  Beechwood  Ice  Co.  v.  American  Ice  Co.,  176  Fed. 
436,  holding  owner  of  land  on  stream  is  entitled  to  ice  formed  thereon; 
Joseph  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  789,  93  C.  C.  A.  204,  hold- 
ing plaintiff  in  action  of  trover  must  show  title  in  himself;  Trustees  of 
Dartmouth  College  v.  International  Paper  Co.,  132  Fed.  95,  in  action 
for  timber  unlawfully  cut,  by  defendant  under  claim  of  right,  measure 
of  damage  is  value  of  timber  before  cut;  Peyton  v.  Desmond,  129  Fed. 
12,  63  C.  C.  A.  651,  homesteader  can  recover  for  timber  wrongfully 
removed  after  initiation  of  claim,  prior  to  issuance  of  patent;  Cale- 
donian Coal  Co.  V.  Rocky  Cliff  Coal  Min.  Co.,  16  N.  M.  525,  120  Pac. 
718,  holding  one  cannot  maintain  action  for  removal  of  coal  prior  to 
acquisition  of  title. 

Distinguished  in  United  States  v.  Anderson,  194  U.  S.  400,  48  L.  Ed. 
1089,  24  Sup.  Ct.  716,  as  against  grantees  within  indemnity  limits  of 
railway  grant,  United  States  cannot  retain  proceeds  recovered  from 
trespasser  on  land  after  application  but  before  approval  of  selection. 

Miscellaneous.  Cited  in  Monk  v.  Cornell  Steamboat  Co.,  175  Fed. 
274,  holding  owner  of  vessel  may  institute  action  for  damage  caused 
by  tng^  hired  by  charterer  even  before  expiration  of  charter. 

172  TJ.  8.  282-2S9,  48  L.  Ed.  481,  19  Bap.  Ctl  163,  aBANT  ▼.  BUCKKEB. 

Federal  court  receiver,  going  into  State  court,  cannot  question  latter** 
antborlty  to  decide  pending  anestion. 

Approved  in  Davenport  v.  Winnisimmet,  162  Fed.  865,  89  C.  C.  A. 
552,  holding  proceedings  to  limit  liability  did  not  estop  injured  pas- 
senger from  prosecuting  claim  against  vessel  in  State  court;  O'Reilly 
V.  Pietri,  135  La.  6,  64  South.  923,  holding  trustee  in  bankruptcy  inter- 
vening in  foreclosure  proceedings  in  State  court  thereby  recognizes 
jurisdiction  of  that  court;  dissenting  opinion  in  Pugh  v.  Loisel,  219 
Fed.  426,  135  C.  C.  A.  221,  majority  holding  trustee  in  bankruptcy 
appearing  in  State  court  to  question  jurisdiction  is  not  precluded  from 
later  enjoining  action  in  that  court. 

When,  after  the  appointment  of  a  receiver,  and  without  obtaining 
leave  of  the  courtj  actions  may  be  prosecuted  against  him,  or 

xvin— 7 
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against  the  person  for  whom  such  receiver  is  appointecL    Note, 
74  Am.  St.  Rep.  298,  294. 

Amenability  of  Federal  receivership  to  process  of  courts  other 
than  appointing  conrt.    Note,  8  Ann.  Oas.  117. 

SetofE  against  receiver.    Note,  Ann.  Oas.  1916D,  602. 

172  XT.  8.  239-269,  43  Ii.  Ed.  432,  19  Snp.  Ct.  165,  BlaASE  ▼.  McCI«X7Na. 

State  law  giving  residents  priority  in  distribution  of  insolvent  cor- 
poration's assets  violates  privilege  and  immunity  clause. 

Approved  in  Sully  v.  American  Nat.  Bank,  178  U.  S.  298,  299,  44 
Ii.  Ed.  1076,  20  Sup.  Ct.  939,  and  McKee  v.  Dodd,  152  Cal.  642,  125 
Am.  St.  Rep.  82,  14  L.  R.  A.  (N.  S.)  780,  93  Pac.  856,  both  following 
rule ;  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  204,  59  L.  Ed.  197,  198, 
35  Sup.  Ct.  57,  holding  State  cannot  require  foreign  corporation  to 
file -copy  of  charter  as  condition  precedent  to  suit;  Chambers  v.  Balti- 
more etc.  R.  R.  Co.,  207  U.  S.  148,  52  L.  Ed.  146,  28  Sup.  Ct.  34,  hold- 
ing action  for  wrongful  death  can  be  brought  by  personal  representa- 
tives only  when  deceased  was  resident  of  State;  Blake  v.  McClung,  176 
U.  S.  60,  67,  44  L.  Ed.  871,  374,  .20  Sup.  Ct.  310,  determining  that 
judgment  under  review  was  not  in  conformity  with  mandate  of  prin- 
cipal case;  King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  491,  holding 
corporation  cannot  constructively  agree  to  submit  to  illegal  statute; 
Stearns  Coal  &  Lumber  Co.  v.  Van  Winkle,  221  Fed.  595,  137  C.  C.  A. 
314,  holding  stockholders  may  sue  for  recovery  of  land  belonging  to 
corporation;  Tucker  v.  Hubbert,  196  Fed.  852,  117  C.  C.  A.  365,  holding 
State  cannot  abridge  jurisdiction  of  Federal  courts;  Shaffer  v.  Mc- 
CuUoch,  192  Fed.  805,  113  C.  C.  A.  535,  holding  filing  of  creditor's 
bill  does  not  irrevocably  fix  status  of  defendant  as  an  insolvent;  In  re 
Standard  Oak  Veneer  Co.,  173  Fed.  105,  106,  107,  109,  applying  rule 
to  act  of  Tennessee  giving  local  citizens  priority;  Holt  v.  State  Roads 
Commission,  124  Md.  74,  91  Atl.  876,  holding  assets  of  insolvent  cor- 
poration may  be  administered  for  benefit  of  creditors  regardless  of 
residence;  State  v.  Montgomery,  94  Me.  201,  47  Atl.  167,  holding  void 
Hawkers  and  Peddlers  Act  of  1893,  limiting  granting  of  licenses  to 
citizens  of  United  States;  Gerding  v.  Fast  Tennessee  Land  Co.,  185 
Mass.  382,  70  N.  E.  207,  nonvesident  creditor  voluntarily  becoming 
party  to  insolvency  proceedings  cannot  later  resort  to  remedy  against 
property  in  other  State;  Kidd  v.  New  Hampshire  Traction  Co.,  72 
N.  H.  288,  66  L.  R.  A.  574,  56  Atl.  470,  by  joining  foreign  corporation, 
its  stockholders  can  maintain  suit  against  resident  corporation  where 
fraudulent  transfer  of  stock;  Bank  Commrs.  v.  Granite  State  Provi- 
dent Assn.,  70  N.  H.  560,  562,  563,  86  Am.  St.  Rep.  649,  49  Atl.  126, 
127,  128,  holding  where  insolvent  corporation  has  creditors  in  foreign 
State  in  which  it  has  deposited  fund  for  purpose  of  doing  business 
therein,  creditors  residing  therein  who  receive  such  fund  are  entitled 
to  share  in  general  distribution  of  corporate  assets  to  extent  of  equal- 
izing dividends  with  those  of  nonresidents;    People  v.  Granite  State 
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Provident  Assn.,  161  N.  Y.  495,  55  N.  E.  1054,  upholding  application 
of  special  deposit  made  by  foreign  building  and  loan  association  under 
Laws  1892,  e.  689,  as  condition  of  right  to  do  business  to  exclusive 
benefit  of  domestic  creditors  and  shareholders;  Mottu  v.  Davis,  151 
N.  C.  244,  65  S.  E.  972,  holding  courts  may  refuse  to  enforce  judgments 
based  on  contract  for  futures;  State  v.  Standard  Oil  Co.,  61  Or.  443, 
Ann.  Cas.  1914B,  179,  123  Pac.  42,  holding  statute  will  not  be  declared 
invalid  which  taxes  resident  and  nonresident  oil  companies  without 
discrimination;  dissenting  opinion  in  Shaw  v.  City  Council  of  Marshall- 
town,  131  Iowa,  151,  9  Ann.  Cas.  1039,  10  L.  B.  A.  (N.  S.)  825,  104 
X.  W.  1130,  macjority  holding  State  may  prefer  honorably  discharged 
soldiers  in  filling  civil  service  appointments;  Belfast  Sav.  Bank  v. 
Stowe,  92  Fed.  102,  103,  104,  34  C.  C.  A.  229,  common-law  rule  that 
foreign  assignment  does  not  affect  local  attachment  is  not  enforceable 
against  nonresident  creditors;  Maynard  v.  Granite  State  Provident 
Assn.,  92  Fed.  438,  34  C.  C.  A.  438,  annulling  preference  given  local 
stockholders  on  assets  of  nonresident  building  association;  McClung  v. 
Embreeville  etc.  Ry.  Co.,  103  Teni^.  402,  404,  52  S.  W.  1002,  nonresi- 
dent citizens  do  not  share  in  preference  given  to  local  creditors  over 
foreigners;  Wilson  v.  Keels,  54  Si  C.  555,  71  Am.  St.  Rep.  821,  32 
S.  E.  706,  and  Williamson  v.  Eastern  Bldg.  etc.  Assn.,  54  S.  C.  599, 
71  Am.  St.  Rep.  831,  32  S.  E.  771,  and  Cable  v.  United  States  Life 
Ins.  Co.,  191  U.  S.  307,  48  L.  Ed.  194,  24  Sup.  Ct.  77,  both  arguendo. 

Distinguished  in  State  v.  Travelers'  Ins.  Co.,  73  Conn.  273,  276,  47 
*Atl.  305,  306,  upholding  Pub.  Acts  1889,  c.  63,  providing  that  stock  of 
certain  corporations  owned  by  Connecticut  residents  shall  be  listed  at 
market  value  in  towns  where  they  reside,  but  that  so  much  of  capital 
of  any  such  company  as  may  be  invested  in  real  estate  on  which  it  is 
assessed  and  pays  tax  shall  be  deducted  from  market  value  of  stock  in 
its  returns  to  assessors;  Shaw  v.  City  Council  of  Marshalltown,  131 
Iowa,  131,  9  Ann.  Oaa.  1039,  10  L.  R.  A.  (N.  S.)  825,  104  N.  W.  1123, 
holding  State  may  prefer  honorably  discharged  soldiers  in  filling  civil 
service  appointments; dissenting  opinion  in  Chambers  v.  Baltimore  etc. 
R.  R.  Co.,  207  U.  S.  156,  52  L.  Ed.  149,  28  Sup.  Ct.  34,  majority  holding 
action  for  wrongful  death  can  be  brought  by  personal  representatives 
only  when  deceased  was  resident  of  State. 

Discrimination  against  citizens  of  other  States  as  to  actions  and 
proceedings.    Note,  1  Ann.  Cas.  832. 

Power  to  impoBe  conditioiw  upon  foreign  corporations  cannot  be  need 
to  impair  privileges  and  immunities. 

Approved  in  Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co., 
151  Fed.  877,  holding  contract  made  by  corporation  failing  to  comply 
with  statute  was  not  void  but  unenforceable;  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.,  145  Fed.  292,  293,  7  Ann.  Gas.  219,  76  C.  C.  A.  172, 
foreign  corporation  can  sue  on  note  of  resident  given  for  goods  after 
compliance  with  statute  regulating  foreign  corporations,  remedy  sus- 
pended in  interim;  United  States  Shipbuilding  Co.  v.  Conklin,  126  Fed. 
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135,  60  C.  C.  A.  680,  holding  right  given  by  N.  J.  Rev.  Stats.  1896, 
p.  298,  §§  65,  66,  to  creditors  or  stockholders  of  insolvent  corporation 
to  apply  for  injunction  and  receiver  may  be  enforced  in  Federal  court 
where  diversity  of  citizenship  and  requisite  amount  exist;  Hanover 
County  Commrs.  v.  Armour  Packing  Co.,  136  N.  C.  65,  47  S.  E.  413, 
upholding  Laws  1901,  c.  9,  p.  148,  allowing  both  State  and  county  to 
impose  license  tax  on  corporation  doing  business  in  that  State  and 
county;  dissenting  opinion  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202 
U.  S.  264,  50  U  Ed.  1021,  26  Sup.  Ct.  619,  majority  holding  Ky.  Stats., 
§  631,  revoking  license  of  foreign  insurance  company  removing  case 
from  State  to  Federal  court  valid. 

Distinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  256, 
50  L.  Ed.  1017,  26  Sup.  Ct.  619,  upholding  Ky.  Stats.,  §  631,  revoking 
license  of  foreign  insurance  company  removing  to  Federal  court  case 
commenced  in  State  court. 

Privilege  and.  immunity  clause  forlilds  only  soeli  laws  as  practically 
render  nonresidents  aliena. 

Approved  in  German  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  318,  56  L.  Ed. 
236,  31  Sup.  Ct.  246,  holding  State  may  provide  twenty-five  per  cent  addi- 
tional recovery  against  those  insurance  companies  belonging  to  rate-fixing 
association ;  District  of  Columbia  v.  Brooke,  214  U.  S.  151,  68  L.  Ed.  946, 
29  Sup.  Ct.  560,  holding  act  creating  drainage  district  may  distinguish 
between  resident  and  nonresident  property  owners;  Northwestern  Nat. 
Life  Ins.  Co.  v.  Riggs,  203  U.  S.  253,  7  Ann.  Oas.  1104,  51  L.  Ed.  178,  27 
Sup.  Ct.  126,  upholding  statute  which  prohibits  misrepresentation  in  ap- 
plication for  insurance  being  used  for  defense  unless  such  matter  con- 
tributed to  death  of  insured;  National  Council  of  Junior  Order  United 
American  Mechanics  v.  State  Council  of  Virginia  of  Junior  Order  United 
American  Mechanics,  203  U.  S.  163,  51  L.  Ed.  137,  27  Sup.  Ct.  46,  holding 
State  may  incorporate  local  benevolent  society  with  same  name  as  that  of 
voluntary  State  association  whose  charter  had  been  withdrawn;  Anglo- 
American  Provision  Co.  v.  Davis  Provision  Co.  (No.  1),  191  U.  S.  374, 
48  L.  Ed.  227,  24  Sup.  Ct.  93,  holding  full  faith  and  credit  not  denied 
Illinois  judgment  by  N.  Y.  Code  Civ.  Proc,  §  1780,  which,  as  construed 
by  New  York  courts,  precludes  maintenance  of  action  on  such  judgment 
by  one  foreign  corporation  against  another;  Mason  v.  Missouri,  179 
U.  S.  335,  46  L.  Ed.  220,  21  Sup.  Ct.  128,  upholding  Mo.  registration 
law  of  1895;  Maxwell  v.  Dow,  176  U.  S.  592,  44  L.  Ed.  601,  20  Sup. 
Ct.  453,  upholding  prosecution  by  infommtion  and  trial  by  jury  of 
eight  under  Utah  Constitution;  United  States  v.  Morris,  125  Fed.  323, 
326,  holding  Civil  Rights  Act  (Rev.  Stats.,  §  1998)  is  within  power  of 
Congress,  under  thirteenth  amendment,  to  protect  citizens  in  enjoyment 
of  those  rights  which  are  fundamental  and  belong  to  every  citizen,  if 
deprivation  of  such  rights  is  wholly  because  of  race  or  color;  Estate 
of  Johnson,  139  Cal.  536,  537,  538,  73  Pac.  426,  upholding  Amendatory 
Act  of  1817,  exempting  nephews  and  nieces  of  deceased,  when  resident 
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of  this  State,  from  payment  of  collateral  inheritanee  tax;  C<A^taou*^ 
wealth  V.  Hilton,  174  Mass.  32,  46  L.  R.  A.  478,  54  N.  £.  363,  upholdTniT 
municipal  regulation  restricting  permits  for  dam-digging  to  residents; 
People  V.  Setunsky,  161  Mich.  629,  126  N.  W.  846,  upholding  right  of 
State  to  regulate  commercial  fishing;  Adams  v.  Chattanooga  Co.,  128 
Tenn.  518,  161  S.  W.  1134,  holding  Chancery  Court  had  power  to  dis- 
solve foreign  corporation. 

Corporation  is  not  dtisen  within  privilege  and  immunity  clanae. 
Approved  in  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  561,  48  L.  Ed.  564, 
19  Sup.  Ct.  282,  following  rule;  Southern  Ry.  Co.  v.  Greene,  216  U.  S. 
413,  17  Ann.  Cas.  1247,  54  L.  Ed.  540.  30  Sup.  Ct.  287,  holding  addi- 
tional franchise  tax  cannot  be  imposed  on  foreign  corporations;  Mutual 
Film  Co.  V.  Industrial  Commission,  215  Fed.  142,  upholding  right  of 
State  to  provide  for  censorship  of  moving-picture  films;  Chicago  etc. 
Ry.  Co.  v.  State,  86  Ark.  423,  424,  111  S.  W.  460,  holding  statute 
providing  number  in  crew  on  trains  include  foreign  railroad  companies ; 
Southern  Ry.  Co.  v.  Greene,  160  Ala.  414,  49  South.  409,  upholding 
statute  imposing  license  tax  on  foreign  corporations  alone;  Continental 
Life  Ins.  etc.  Co.  v.  Hattabaugh,  21  Idaho,  293,  121  Pao.  84,  holding 
State  may  regulate  interest  to  be  charged  on  loans  made  on  insurance 
policies;  In  re  Estate  of  Speed,  216  111.  30,  108  Am.  St.  Rep.  189,  74 
N.  E.  811,  holding  act  of  May  10,  1901,  exempting  charitable  bequest 
from  inheritance  tax,  inapplicable  to  gift  to  foreign  corporation ;  Mc- 
Guire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  350,  33  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  905,  holding  State  may,  by  statute,  make  corporations  liable 
for  injuries  to  employees;  Merchants'  Nat.  Bank  v.  Ford,  124  Ky.  410, 
99  S.  W.  262,  holding  foreign  corporation  not  subject  to  service  of 
process  is  not  within  jurisdiction;  Commonwealth  v.  Gregory,  121  Ky. 
263,  89  S.  W.  170,  holding  foreign  insurance  companies  can  only  be 
required  to  take  oat  licenses  for  agents ;  State  ex  rel.  Coleman  v.  West- 
em  Union  Tel.  Co.,  75  Kan.  661,  90  Pac.  318,  upholding  law  requiring 
telegraph  company  to  establish  stations  in  county  seats  traversed  by 
their  lines ;  Attorney  General  v.  Booth  &  Co.,  142  Mich.  102,  106  N.  W. 
872,  upholding  Laws  1899,  p.  409,  No.  255,  revoking  certificate  of  foreign 
corporation  violating  provision  prohibiting  trusts;  State  v.  Blake,  241 
Mo.  109,  Aim.  Cas.  1918C,  1283,  144  S.  W.  1096,  refusing  license  to 
foreign  insurance  company  whose  capital  stock  did  not  amount  to 
two  hundred  thousand  dollars;  State  v.  Vandiver,  222  Mo.  225,  230, 
235,  121  S.  W.  49,  51,  53,  upholding  law  prohibiting  issuance  of  license 
to  insurance  company  paying  more  than  fifty  thousand  dollars'  salary 
to  one  person;  National  Mer.  Co.  v.  Mattson,  45  Utah,  163,  164,  165, 
166,  143  Pac.  226,  227,  holding  State  could  require  deposit  from  foreign 
building  and  loan  associatioif ;  International  Text-Book  Co.  v.  Lynch, 
81  Vt.  107,  69  Atl.  543,  holding  exemption  from  tax  accorded  educa- 
tional institutions  did  not  apply  to  foreign  corporation  giving  instruc- 
tion through  correspondence;  Hawley  v.  Hurd,  72  Vt.  125,  82  Am.  St. 
Rep.  922,  52  L.  R.  A.  195,  47  Atl.  402,  holding  Vt.  Stats.,  §  1306,  ex- 
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ptqpin^g*  from  attachment  by  trustee  process  negotiable  paper  trans- 
fexred  before  due  to  bank  within  State,  does  not  work  discrimination 
against  banks  without  State. 

Word  "person"  as  including  private  corporation.  Note,  20  Ann. 
Gas.  738,  780. 

Law  subordinating  claims  of  foreign  corporations  to  those  of  citizens 
does  not  violate  Fourteenth  Amendment. 

Approved  in  Sully  v.  American  Nat.  Bank,  178  U.  S.  302,  303,  44 
L.  Ed.  1077,  1078,  20  Sup.  Ct.  940,  941,  and  Morgan  Bros.  v.  Dayton 
Coal  etc.  Co.,  134  Tenn.  283,  183  S.  W.  1032,  both  following  rule; 
Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  25,  46  L.  Ed.  64,  22  Sup. 
Ct.  5,  upholding  Tennessee  act  of  March  17,  1899,  requiring  redemption 
in  cash  of  store  orders  or  other  evidences  of  indebtedness  issued  by 
employers  in  payment  of  wages;  Waters-Pie jce  Oil  Co.  v.  Texas,  177 
U.  S.  45,  44  L.  Ed.  664,  20  Sup.  Ct.  525,  upholding  Texas  act  of  March 
30,  1890,  prohibiting  foreign  corporations  which  violated  provisions  of 
that  act  from  doing  business  within  State;  MacMurray  v.  Sidwell,  155 
Ind.  566,  58  N.  E.  725,  holding  where  foreign  building  association  com- 
plied with  laws  and  ceased  to  do  business  on  passage  of  act  of  1893, 
requiring  such  associations  to  do  business,  on  its  insolvency  thereafter 
Indiana  stockholders  have  no  preferential  claims  on  Indiana  assets; 
People  V.  Granite  State  Provident  Assn.,  161  N.  Y.  497,  55  N.  E.  1055, 
upholding  application  of  special  deposit  made  by  foreign  building  and 
loan  association  under  Laws  1892,  c.  689,  as  condition  of  right  to  do 
business,  to  exclusive  benefit  of  domestic  creditors  and  shareholders. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  6 
Ann.  Gas.  825. 

Transfer  of  property  out  of  State  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors.    Note,  65  L.  B.  A.  354. 

Miscellaneous.  Cited  in  Edinburg  Coal  Co.  v.  Humphreys,  134  Fed. 
840,  67  C.  C.  A.  435,  order  of  District  Court  appointing  receiver  for 
corporation  on  filing  bankruptcy  petition  will  not  be  reviewed  on  man- 
damus by  Circuit  Court  of  Appeals. 

172  U.  i3.  269-303,  43  L.  Ed.  444^  19  8np.  Ot  187,  NORWOOD  ▼.  BAKER. 

Due  process  of  law  requires  that  owner  be  compensated  for  land  taken. 
Approved  in  Road  Imp.  District  v.  Glover,  86  Ark.  241,  110  S.  W. 
1034,  holding  failure  of  statute  to  provide  for  notice  will  not  invalidate 
same ;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark.  20, 106  S.  W.  962,  holding 
railroad  cannot  be  compelled  to  build  station  when  necessity  does  not 
require  it;  In  re  Nishnabotna  River  Imp.  District,  145  Iowa,  141,  144, 
123  N.  W.  773,  774,  holding  finding  of  board  of  supervisors  establishing 
drainage  district  is  appealable;  Shreveport  v.  Kansas  City  etc.  Ry.  Co., 
125  La.  587,  51  South.  652,  holding  city  could  require  railroad  to  raise 
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traeks  to  conform  to  repaying  of  street ;  Corcoran  y.  Board  of  Aldermen 
of  Cambridge,  199  Mass.  10,  18  L.  B.  A.  (N.  8.)  187,  85  N.  E.  156,  hold- 
ing act  aneonstitntional  where  it  provided  no  hearing  on  taking  of  prop- 
erty; dissenting  opinion  in  Maxwell  v.  Dow,  176  U.  S.  614,  44  L.  Ed. 
610,  20  Sup.  Ct.  497,  upholding  prosecution  for  felony  by  information 
and  trial  by  jury  of  eight  under  Utah  Constitution. 

Distinguished  in  Huff  v.  Bidwell,  151  Fed.  566,  81  C.  C.  A.  43,  holding 
benefits  accruing  need  not  be  considered. 

Exaction  of  cost  of  pahlic  im^royement  In  excess  of  1>enefit  is  taking 
of  property  without  compensation. 

Approved  in  Norwood  v.  Arnold,  62  Ohio  St.  666,  58  N.  E.  1102,  re- 
affirming rule;  Myles  Salt  Co.  v.  Board  of  Commissioners  of  Iberia  etc. 
Drainage  District,  239  U.  S.  485,  60.  L.  Ed.  396,  36  Sup.  Ct.  206,  holding 
island  not  benefited  by  drainage  improvement  cannot  be  taxed  therefor; 
Houck  V.  Little  River  Drainage  District,  239  U.  S.  263,  60  L.  Ed.  273,  36 
Sup.  Ct.  60,  holding  property  within  drainage  district  may  be  taxed  for 
preliminary  expenses;  Bidwell  v.  Huff,  103  Fed.  371,  holding  where  city 
levies  special  assessment  for  street  improvement  under  statute,  taking 
no  account  of  special  benefits,  and  affording  property  owner  no  opportu- 
nity to  have  benefits  judicially  determined,  and  validity  of  statute  has 
been  upheld  by  State  court.  Federal  court  will  enjoin  enforcement  of 
assessment;  Parker  v.  Detroit,  103  Fed.  359,  360  (reversed  in  181  U.  S. 
398),  holding  void  provisions  of  Detroit  charter  and  paving  ordinance 
providing  for  assessment  of  cost  of  paving  upon  abutting  property  in 
proportion  to  frontage;  Charles  v.  Marion,  100  Fed.  542,  holding  void 
Indiana  act  of  1889,  providing  that  entire  cost  of  street  improvement 
shall  be  assessed  against  abutting  property  according  to  frontage  with- 
out r^ard  to  benefits ;  Cowley  v.  Spokane,  99  Fed.  844,  holding  void  spe- 
cial assessments  levied  on  abutting  property  for  cost  of  street  improve- 
ments under  Washington  Statutes  requiring  assessment  of  entire  cost  of 
such  improvements  on  abutting  property  according  to  front-foot  rule; 
Lyon  v.  Tonawanda,  98  Fed.  364,  365,  366  (reSfersed  in  181  U.  S.  391), 
holding  void  New  York  acts  of  1893  and  1895^  directing  municipalities 
to  assess  whole  expense  of  paving  highways  upon  abutting  lands  in  pro- 
portion to  frontage  without  judicial  inquiry  as  to  benefits;  Charles  v. 
Marion,  98  Fed.  166,  167,  holding  validity  of  Indiana  act  of  1889,  pro- 
viding that  lot  owners  shall  be  liable  to  city  for  street  improvements 
according  to  frontage,  is  sufficiently  doubtful  W  warrant  granting  of 
preliminary  restraining  order  in  suit  by  lot  owner  to  enjoin  enforcement 
of  assessment  made  thereunder;  Kelly  v.  Chadwick,  104  La.  733,  29 
South.  300,  upholding  assessment  on  abutting  property  for  street  im- 
provement under  Acjt  No.  142  of  1894,  authorizing  imposition  of  three- 
quarters  of  oost  of  improvement  on  abutting  owners  according  to  front- 
age ;  White  v.  Gove,  183  Mass.  334,  67  N.  E.  360,  holding  void  Stats.  1892, 
c.  402,  providing  for  sewer  assessments  in  Boston ;  Dexter  v.  Boston,  176 
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Mass.  251,  79  Am.  St.  Rep.  307;  67  N.  E.  380,  holding  void  Stats.  1892, 
c.  402,  making  expense  of  constructing  sewer,  to  amount  not  exceeding 
four  dollars  per  lineal  foot,  assessable  on  adjacent  lands,  according  to 
frontage:  Ramsey  County  v.  Robert  P.  Lewis  Co.,  82  Minn.  392,  393,  399, 
401,  85  N.  W.  208,  211,  212  (reversed  on  reargument),  holding  void  St. 
Paul  Charter,  §§  26,  27,  providing  for  annual  assessment  of  ten  cents  per 
front  foot  on  all  lots  in  front  of  which  water-pipes  are  laid;  Power  v. 
Helena,  43  Mont.  341,  86  L.  R.  A.  (N.  8.)  88,  116  Pac.  416,  holding  city 
cannot  levy  special  taxes  unless  land  derives  benefit;  State  v.  Pillsbury, 
82  Minn.  372,  373,  85  N.  W.  178,  179,  holding  void  Minneapolis  Charter, 
c.  10,  §  8,  for  assessing  and  apportioning  taxes  upon  abutting  property 
where  sewer  has  been  constructed  in  street  on  which  such  property  abuts, 
according  to  frontage ;  Wead  v.  Omaha,  73  Neb.  325,  326,  328, 102  N.  W. 
677,  678,  holding  fact  that  tax  is  excessive  will  not  invalidate  whole  tax ; 
Matter  of  Munn,  165  N.  Y.  155,  58  N.  E.  883,  holding  under  Laws  1895, 
c.  113,  authorizing  courts  to  vacate  assessments  for  local  improvements 
when  based  on  erroneous  principles,  assessment  for  sewer,  which  has 
been  confirmed  by  board  of  revision,  cannot  be  set  aside  on  ground  of 
inequality  where  it  appears  that  assessment  is  based  on  correct  prin- 
ciple ;  dissenting  opinion  in  Tonawanda  v.  Lyon,  181  U.  S.  393,  45  L.  Ed. 
911,  21  Sup.  Ct.  611,  majority  upholding  N.  Y.  acts  of  1893  and  1895, 
directing  municipalities  to  assess  whole  expense  of  paving  any  highway 
upon  lands  abutting  upon  highway  in  proportion  to  frontage  without 
judicial  inquiry  as  to  benefits ;  dissenting  opinion  in  Wight  v.  Davidson, 
181  U.  S.  386,  387,  46  L.  Ed.  907,  21  Sup.  Ct.  622,  majority  upholding 
act  of  March  3,  1899,  to  extend  S  Street,  in  District  of  Columbia,  and 
providing  that  payment  of  not  less  than  half  of  damage  in  respect  to 
land  condemned  shall  be  assessed  against  abutting  owners  and  on  adja- 
cent owners  of  lands  benefited;  dissenting  opinion  in  French  v.  Barber 
Asphalt  Paving  Co.,  181  U.  S.  349,  351,  354,  359,  368,  45  L.  Ed.  892,  894, 
896,  898,  21  Sup.  Ct.  634,  635,  636,  641,  majority  upholding  assessment 
for  street  improvements  according  to  frontage  without  preliminary  hear- 
ing as  to  benefits;  dissenting  opinion  in  Matthews  v.  Kimball,  70  Ark. 
470,  69  S.  W.  548,  majority  holding  Const.  1874,  art.  XIX,  §  27,  author- 
izing assessments  on  realty  for  local  improvements,  does  not  inhibit  coun- 
cil from  making  assessments  for  public  park  upon  property  which  does 
not  actually  touch  park  grounds;  dissenting  opinion  in  Indianapolis  v. 
Holt,  155  Ind.  242,  243,  260,  57  N.  E.  988,  1102,  majority  upholding  Acts 
1895,  p.  384,  §  74,  providing  for  assessment  of  costs  of  street  improve- 
ments against  abutting  property  by  front- foot  rule ;  New  York  etc.  R.  R. 
Co.  V.  New  York,  186  U.  S.  272,  46  L.  Ed.  1160,  22  Sup.  Ct.  917,  and 
Scranton  v.  Levers,  200  Pa.  St.  58,  49  Atl.  981,  both  arguendo. 

Distinguished  in  Shumate  v.  Heman,  181  U.  S.  403,  45  L.  Ed.  924,  21 
Sup.  Ct.  645  (affirming  Heman  v.  Allen,  156  Mo.  547,  57  S.  W.  562),  and 
French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  344,  345,  46  L.  Ed.  890, 
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21  Sup.  Gt.  032  (sfiirming  Barber  Asphalt  Pav.  Co.  v.  French,  168  Mo. 
538,  539,  540,  545,  549,  551,  552,  554,  58  S.  W.  935,  936,  937,  938,  940, 
941),  both  upholding  assessment  for  street  improvements  according  to 
frontage  without  preliminary  hearing  as  to  benefits;  Detroit  v.  Parker, 
181  U.  S.  400,  401,  45  L.  Ed.  921,  21  Sup.  Ct.  624,  645,  and  Cass  Farm 
Co.  y.  Detroit,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645  (affirming 
124  Mich.  435,  436,  83  N.  W.  109),  both  upholding  Detroit  charter  and 
paving  ordinance  providing  for  assessment  of  cost  of  paving  upon  abut- 
ting property  in  proportion  to  frontagie;  Webster  v.  Fargo,  181  U.  S. 
395,  45  L.  Ed.  914,  21  Sup.  Ct.  624,  645  (affirming  9  N.  D.  209,  210,  211, 
212,  82  N.  W.  733,  734),  upholding  power  of  State  legislature  to  create 
special  taxing  districts  and  to  charge  cost  of  local  improvement,  in  whole 
or  in  part,  upon  property  in  said  districts,  either  according  to  valuation 
or  superficial  area  or  frontage ;  Tonawanda  v.  Lyon,  181  U.  S.  391,  392, 
45  L.  Ed.  911,  21  Sup.  Ct.  610,  upholding  New  York  acts  of  1893  and 
1895,  directing  municipalities  to  assess  whole  expense  of  paving  "any 
highway  upon  lands  abutting  upon  highway  in  proportion  to  frontage 
withcmt  judicial  inquiry  as  to  benefits;  Wight  v.  Davidson,  181  U.  S.  383, 
384,  385,  45  L.  Ed.  906,  21  Sup.  Ct.  621,  622,  upholding  act  of  March  3, 
1899,  to  extend  S  Street,  in  District  of  Columfbia,  and  providing  that 
payment  of  not  less  than  half  of  damage  in  respect  to  land  condemned 
shall  be  assessed  against  abutting  owners  and  on  adjacent  owners  of 
lands  benefited;  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  476, 
487,  488,  489,  45  K  Ed.  285,  289,  290,  21  Sup.  Ct.  176,  determining  vaUd- 
ity  of  section  3,  Ohio  Act  Gen.  Assembly  of  1893,  providing  for  making 
street  improvements  and  assessing  lots  therefor  according  to  frontage; 
Boise  City  v.  Wilson,  113  Fed.  1016,  1017,  61  C.  C.  A.  683,  upholding 
front-foot  assessment  for  street  improvements;  Zehnder  v.  Barber 
Asphalt  Pav.  Co.,  108  Fed.  570,  571,  upholding  Ky.  Stats.,  §§  2832-2839, 
providing  for  street  improvements  at  exclusive  cost  of  owners  of  lots  in 
each  fourth  of  a  square,  to  be  apportioned  according  to  number  of  square 
feet  owned  by  parties,  respectively,  within  abutting  fourth  square ;  Bur- 
lington Sav.  Bank  v.  Clinton,  106  Fed.  273,  274,  upholding  Iowa  Acts 
Twenty-third  Gen.  Assem.,  c.  14,  §  10,  relating  to  assessments  for  street 
improvements,  which  requires  council  to  ascertain  entire  cost  of  im- 
provement, and  what  proportion  may  be  assessable  on  adjacent  prop- 
erty and  to  assess  such  portion  upon  such  prox)erty  as  provided  by  law; 
Matthews  v.  Kimball,  70  Ark.  454,  466,  66  S.  W.  654,  655,  holding  Const. 
1874,  art.  XIX,  §  27,  authorizing  assessments  on  realty  for  local  improve- 
ments, does  not  inhibit  council  from  making  assessments  for  public  park 
upon  property  which  does  not  actually  touch  park  grounds;  Duncan  y. 
Ramish,  142  Cal.  691,  692,  76  Pac.  663,  holding  where  property  owner 
has  opportunity  given  him,  under  prescribed  proceedings,  to  appear  and 
contest  question  of  benefits  before  city  council  by  proper  remonstrance 
against  proceeding,  determination  of  that  body  on  subject  of  benefits  is 
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final;  Chapman  v.  Ames,  135  Cal.  246,  67  Pac.  1125,  upholding  Vrooman 
Act  relating  to  assessments  for  street  improvements;  San  Francisco 
Paving  Co.  v.  Bates,  134  Cal.  40,  66  Pac.  2,  upholding  street  assessment 
law  providing  that  expense  of  street  work  be  assessed  in  proportion  to 
frontage ;  Hadley  v.  Dague,  130  Cal.  217,  221,  222,  62  Pac.  503,  605,  up- 
holding Vrooman  Act,  providing  for  apportionment  of  expense  of  street 
improvement  npon  abutting  lots  according  to  frontage ;  Job  v.  Alton,  189 
111.  260,  261,  59  N.  E.  623,  upholding  Sidewalk  Act  of  1875,  and  ordi- 
nance under  it  providing  for  sidewalk  to  be  constructed  by  lot  owners 
according  to  frontage  and  to  be  paid  by  special  assessment,  though  mak- 
ing no  provision  that  cost  or  amount  of  tax  shall  not  exceed  benefits  to 
property  or  for  hearing  on  question  of  benefits;  Wray  v.  Fry,  158  Ind. 
94,  62  N.  E.  1005,  upholding  act  of  1895,  for  construction  of  sewers  at 
cost  of  abutting  property ;  Leeds  v.  Def rees,  157  Ind.  398,  61  N.  E.  932, 
and  Martin  v.  Wills,  157  Ind.  154,  155,  156,  157,  60  N.  E.  1021,  1022, 
both  holding  Barrett  law  of  1889  provides  that  expenses  of  street  im- 
provement may  be  assessed  on  property  benefited  thereby  in  proportion 
to  benefit  received  and  without  regard  to  value  of  property,  and  is  vali^; 
Indianapolis  v.  Holt,  155  Ind.  239,  57  N.  E.  972,  upholding  Acts  1895, 
p.  384,  §  74,  providing  for  assessment  of  cost  of  street  improvements 
against  abutting  property  by  front-foot  rule;  Evansville  v.  Frazer,  24 
Ind.  App.  630,  66  N.  E.  730,  holding  under  Laws  1895,  p.  276,  providing  , 
that  in  cities  of  certain  class  it  shall  be  duty  of  department  of  public 
works  to  have  general  supervision  over  streets,  and  to  keep  same  in  re- 
pair, city  is  liable  for  injuries  caused  from  neglect  to  repair  decayed 
wooden  sidewalk ;  Minneapolis  etc.  R.  R.  Co.  v.  Lindquist,  119  Iowa,  145, 
93  N.  W.  104,  holding  cost  of  sewer  may  be  assessed  against  abutting 
lots  according  to  frontage;  Hackworth  v.  Ottumwa,  114  Iowa,  470,  87 
N.  W.  426,  upholding  Code  1897,  §  818,  apportioning  cost  of  street  pave- 
ment on  abutting  lots  according  to  frontage;  Kansas  City  v.  Gibson,  66 
Kan.  502,  72  Pac.  223,  upholding  Gen.  Stats.  1901,  §  740,  authorizing 
assessments  on  city  lots  to  pay  for  construction  of  sewers;  Barfield  v. 
Gleason,  111  Ky.  512,  514,  515,  517,  63  S.  W,  968,  969,  upholding  Ky. 
Stats.,  §  2838,  providing  for  original  construction  of  streets  at  exclu- 
sive cost  of  owners  of  abutting  property  according  to  area;  Smith  v. 
.  Mayor  etc.  of  Worcester,  182  Mass.  233,  65  N.  E.  41,  upholding  Stats. 
1867,  c.  106,  §  4,  relating  to  sewers  in  Worcester,  and  providing  that 
owners  of  realty  along  line  of  sower,  or  whose  realty  may  be  benefited 
thereby,  shall  pay  to  city  such  sum  as  alderifien  shall  assess;  Ramsey 
County  V.  Robert  P.  Lewis  Co.,  82  Minn.  402,  403,  404,  86  N.  W.  611, 
612,  upholding  St.  Paul  Charter,  §§  26,  27,  providing  for  annual  assess- 
ment of  ten  cents  per  front  foot  on  all  lots  in  front  of  which  water- 
pipes  are  laid ;  State  v.  District  Court,  80  Minn.  311,  83  N.  W.  188,  up- 
holding assessment  for  street  pavement  according  to  frontage  as  made 
with  due  regard  to  benefits;  Kansas  City  v.  Bacon,  157  Mo,  471,  472, 
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474,  57  S.  W.  1050,  1051,  determining  validity  of  assessment  for  park 
purposes ;  Conde  ▼.  Schenectady,  164  N.  Y.  262,  263,  58  N.  E.  131,  uphold- 
ing front-foot  assessment  for  street  improvements ;  Schroder  v.  Overman, 
61  Ohio  St.  5,  8,  9, 10,  55  N.  E.  159,  160, 161,  upholding  assessment  for 
street  improvement  according  to  front-foot  rule ;  Harrisbuig  v.  McPher- 
ran,  200  Pa.  St.  346,  347,  49  Atl.  991,  upholding  front-foot  assessment 
for  street  paving;  Lentz  v.  Dallas,  96  Tex.  265,  72  S.  W.  60,  upholding 
assessment  on  abutting  owners  for  construction  of  sidewalks. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
8  Ann.  Gas.  12. 

■ 

In  levying  qiedal  assessment  for  public  improvement,  regard  must  be 
had  to  benefit  to  accme. 

Approved  in  Walsh  v.  Barron,  61  Ohio  St.  24,  69  Am.  St.  Rep.  855, 
55  N.  E.  166^  following  rule;  Wagner  v.  Leser,  239  U.  S.  216,  217,  219, 
60  L.  Ed.  236,  237,  36  Sup.  Ct.  68,  holding  assessment  may  be  levied 
although  benefits  had  already  accrued;  Martin  v.  District 'of  Columbia, 
205  U.  S.  139,  51  L.  Ed.  744,  27  Sup.  Ct.  440,  applying  rule  in  widening 
alley;  Zehnder  v.  Barber  Asphalt  Paving  Co.,  106  Fed.  106,  107,  holding 
void  Ky.  Stats.,  §§  2832-2839,  providing  for  street  improvements  at 
exclusive  cost  of  owners  of  lots  in  each  fourth  of  a  square,  to  be  appor- 
tioned according  to  number  of  square  feet  owned  by  parties  respec- 
tively, within  abutting  fourth  square;  Lyon  v.  Tonawanda,  98  Fed.  371 
(reversed  in  181  U.  S.  391),  holding  void  New  York  acts  of  1893  and 
1895,  directing  municipalities  to  assess  whole  expense  of  paving  high- 
way upon  abutting  lands  in  proportion  to  frontage  without  judicial  in- 
quiry as  to  benefits;  City  of  Decatur  v.  Brock,  170  Ala.  153,  54  South. 
210,  holding  assessments  need  not  be  based  solely  on  increased  value  of 
land ;  Harton  v.  Town  of  Avondale,  147  Ala.  465,  41  South.  937,  holding 
owners  on  each  side  of  street  cannot  be  assessed  for  one-third  cost  of 
opening  street;  Duke  v.  City  of  Anniston,  5  Ala.  App.  354,  60  South. 
449,  holding  benefit  derived  must  be  increased  value  in  money;  City 
Council  of  Montgomery  v.  Birdsong,  126  Ala.  651,  28  South.  526,  uphold- 
ing charter  provision  relating  to  street  improvements,  which  provides 
that  council  may  assess  property  to  be  benefited  thereby  for  not  more 
than  one-half  of  cost,  assessments  to  be  made  with  reference  to  property 
on  both  sides  of  street,  and  assessment  against  owners  on  opposite  sides 
of  street  not  to  exceed  one-fourth  of  cost  of  improvement,  and  making 
provision  for  appeal  to  council  to  correct  errors;  Alexander  v.  Board  of 
Directors  of  Crawford  County  Levee  District,  97  Ark.  330,  134  S.  W. 
620,  holding  railroad  is  assessable  for  benefits  which  it  will  derive  from 
construction  of  levee;  Coffman  v.  St.  Francis  Drainage  District,  83  Ark. 
58,  103  S.  W.  180,  holding  assessment  may  be  enjoined  where  improve- 
ment would  damage  rather  than  improve  property;  Stiewel  v.  Fencing 
Dist.  No.  6,  71  Ark.  27,  70  S.  W.  312,  upholding  Sand.  &  H.  Dig.,  §  1184, 
authorizing  organization  of  fencing  district  assessing  cost  on  land  in  dis- 


172  U.  S.  269-303      NOTES  ON  U.  S.  REPORTS.  108 

trict  according  to  value;  Ahern  v.  Board  of  Improv.  District  No.  3.,  69 
Ark.  76,  77,  61  S.  W.  577,  578,  holding  assessment  for  local  improve- 
ment in  proportion  to  benefits  is  not  prohibited  by  Const.  1874,  art.  XIX, 
§  27,  providing  that  such  assessments  shall  be  ad  valorem  and  uniform, 
and  it  is  within  discretion  of  legislature  to  require  such  assessments  to 
be  made  according  to  value  of  realty  affected,  or  according  to  value  of 
benefits  added  by  improvements;  Crane  v.  Siloam  Springs,  67  Ark.  38, 
55  S.  W.  957,  holding  cities  and  towns  are  expressly  authorized  to  create 
improvement  districts  and  to  levy  assessments  for  purpose  of  construct- 
ing waterworks;  Alexander  v.  Denver,  51  Colo.  144,  116  Pac.  344,  hold- 
ing assessment  for  public  improvement  may  be  made  on  all  property  in 
city;  Macfarland  v.  Umhau,  34  App.  D.  C.  117,  holding  legislature  may 
assess  lands  within  three  hundred  feet  of  avenue  to  be  widened;  David- 
son V.  Wight,  16  App.  D.  C.  380,  refusing  to  uphold  act  providing  that 
not  less  than  one-half  of  damages  awarded  for  land  condemned  shall 
be  assessed  against  land  which  will  be  benefited ;  District  of  Columbia  v. 
Wormley,  15  App.  D.  C.  66,  67,  holding  abutting  property  owner  may  be 
assessed  for  one-half  cost  of  sidewalk;  Pioneer  Irr.  District  v.  Brad- 
ley, 8  Idaho,  328,  329,  68  Pac.  301,  upholding  Sess.  Laws  1901,  p.  191, 
providing  for  creation  of  irrigation  districts,  cost  to  be  assessed  accord- 
ing to  benefit  determined  by  State  board;  Adams  v.  Shelbyville,  154 
Ind.  473,  475,  493,  496,  77  Am.  St.  Rep.  490,  492,  506,  57  N.  E.  117,  118, 
124,  125,  upholding  Barrett  law  of  1899,  providing  for  assessments  for 
street  improvements  according  to  frontage;  Diver  v.  Keokuk  Sav.  Bank, 
126  Iowa,  695,  697,  102  N.  W.  544,  where  potice  of  street  work  and  as- 
sessment under  Code,  §  971,  owner  will  not  be  heard  to  object  to  assess- 
ment of  work,  failing  to  do  so  before;  Iowa  Pipe  etc.  Co.  v.  Callanan, 
125  Iowa,  359,  360,  361,  362,  364,  365,  106  Am.  St.  Rep.  311,  67  L.  R.  A. 
408,  101  N.  W.  142,  143,  144,  assessment  of  strip  of  land  one  hundred 
feet  long,  eight  feet  deep,  equally  per  front  foot,  with  strips  one  hun- 
dred and  seventy-five  feet  deep  for  building  sewer,  invalid;  Lincoln  v. 
Street  Commrs.,  176  Mass.  212,  214,  57  N.  E.  357,  358,  upholding  Stats. 
1893,  c.  339,  and  Stats.  1894,  c.  439,  authorizing  Boston  Street  commis- 
sioners to  improve  street  and  assess  benefits  therefor  on  real  estate 
whether  situated  on  street  or  not,  which  board  adjudged  to  have  been 
benefited  beyond  general  advantages  to  all  real  estate  in  city;  Stevens  v. 
City  of  Port  Huron,  149  Mich.  548,  12  Ann.  Cas.  603,  113  N.  W.  292, 
holding  city  cannot  levy  assessment  for  sprinkling  of  streets  on  front- 
foot  basis;  State  ex  rel.  Lownsberry  v.  District  Court,  102  Minn.  489, 
113  N.  W.  700,  holding  municipality  may  by  reassessment  cure  defects 
in  original  assessment;  Ransey  County  v.  Robert  P.  Lewis  Co.,  82  Minn. 
392,  395,  398,  85  N.  W.  208,  209,  210,  holding  void  St.  Paul  Charter, 
§§  26,  27,  providing  for  annual  assessment  of  ten  cents  per  front  foot 
on  all  lots  in  front  of  which  water-pipes  are  laid  (reversed  on  reargu- 
ment) ;  Granite  State  Land  Co.  v.  Hampton,  77  N.  H.  181,  89  Atl.  844, 
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holding  property  may  be  assessed  for  its  fair  share  of  cost;  Nehasane 
Park  Assn.  v.  Lloyd,  167  N.  Y.  439,  60  N..  E.  744,  construing  Laws  1863, 
e.  347,  authorizing  commissioners  to  impose  tax  for  local  improvements 
on  certain  lands ;  Town  of  Tarboro  v.  Staton,  156  N.  C.  509,  72  S.  E.  579, 
holding  court  will  not  interfere  with  city's  discretion  in  determining 
benefit  conferred;  City  of  Kinston  v.  Wooten,  150  N.  C.  299,  300,  63 
S.  E.  1063,  holding  frontage  assessment  will  be  set  aside  where  same  dis- 
proportionate to  benefits;  Cincinnati  etc.  R.  R.  Co.  v.  Cincinnati,  62 
Ohio  St.  482,  484,  486,  57  N.  E.  234,  235,  holding  neither  compensation 
paid  to  land  ^owner  for  lands  taken  by  appropriation  proceedings  can 
be  assessed  back  upon  lands  of  owner  remaining  after,  nor  can  costs  and 
expenses  incurred  in  such  proceedings  be  so  assessed;  Wilkins  v.  Hill- 
man,  45  Okl.  466,  145  Pac.  1116,  holding  assessment  for  benefit  accruing 
to  county  must  be  raised  by  general  taxation ;  King  v.  Portland,  38  Or. 
418,  419,  420,  421,  424,  427,  63  Pac.  6,  7,  8,  9,  upholding  statute  requiring 
council  to  assess  against  abutting  lots  cost  of  improving  street  immedi- 
dtely  in  front  of  such  lots,  and  providing  that  cost  of  improving  street 
intersections  shall  be  assessed  five-ninths  to  first  fifty  feet,  and  remain- 
der to  next  fifty  feet,  in  abutting  quarter  lots ;  City  of  Brookings  v.  Nat- 
wick,  22  S.  D.  324, 188  Am.  St.  Bep.  927, 17  Ann.  Gas.  1254, 18  L.  B.  A. 
(N.  S.)  1259,  117  N.  W.  377,  holding  property  owner  cannot  be  held 
liable  for  sidewalks  regardless  of  benefit  conferred;  Kettle  v..  Dallas, 
35  Tex.  Civ.  639,  80  S.  W.  878,  upholding  act  authorizing  city  council 
^to  create  improvement  districts,  hear  abjections  and  levy  assessment 
according  to  benefit ;  In  re  Eighth  Ave.  Northwest  in  City  of  Seattle,  77 
Wash.  575, 138  Pac.  12,  holding  establishment  of  district  is  conclusive  on 
property  to  be  benefited;  Seattle  v.  McElwain,  75  Wash.  379,  134  Pac. 
- 1091,  holding  cost  of  widening  of  street  may  be  assessed  to  abutting 
property  owners;  State  ex  rel.  Espy  Estate  Co.  v.  Board  of  Commrs.  of 
Pacific  County,  48  Wash.  232,  93  Pac.  327,  holding  board  of  directors  of 
drainage  district  may  determine  benefits  conferred;  Pleasants  County 
Court  V.  Brammer,  68  W.  Va.  35,  69  S.  E.  454,  upholding  right  of  county 
to  levy  bridge  assessment;  Haubner  t.  Milwaukee,  124  Wis.  163,  101 
N.  W.  934,  holding  invalid  assessment  for  street  grading  on  lots  accord- 
ing to  front-foot  rule;  Lathrop  v.  Racine,  119  Wis.  475,  97  N.  W.  197, 
heading  invalid  Laws  1891,  c.  40,  pp.  206,  207,  216,  §§  65,  66,  67,  77,  re- 
quiring owners  of  land  in  front  of  or  on  which  river  dock  stands  to 
repair  same;  Loeb  v.  Trustees  Columbia  Tp.,  91  Fed.  46,  Fay  v.  Spring- 
field, 94  Fed.  410,  413,  414,  Scars  v.  Street  Commissioners,  173  Mass. 
352,  353,  53  N.  E.  877,  and  Hutcheson  v.  Storrie,  92  Tex.  691,  692,  693, 
71  Am.  St.  Bep.  887,  888,  889,  45  L.  B.  A.  291,  292,  51  S.  W.  849,  850, 
annulling  acts  authorizing  assessment  of  abutting  property  regardless 
of  benefits;  dissenting  opinion  in  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  366,  369,  370,  46  L.  Ed.  898,  899,  21  Sup.  Ct.  641,  majority  up- 
holding assessment  for  street  improvements  according  to  frontage  witli- 
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out  preliminary  hearing  as  to  benefits;  dissenting  opinion  in  Allen  v. 
City  of  Davenport,  132  Fed.  226,  227,  65  C.  C.  A.  641,  majority  holding 
under  Code  Iowa,  1873,  §§  478,  479,  city  cannot  recover  from  property 
owners  for  paving  done  under  void  contract. 

Distinguished  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  204, 
.50  L.  Ed.  153,  26  Sup.  Ct.  36,  holding  void  tax  imposed  under  Kentucky 
statute  on  rolling  stock  of  Kentucky  corporation  permanently  located 
in  other  States;  Seattle  v.  Kelleher,  195  U.  S.  359,  360,  49  L.  Ed.  235, 
25  Sup.  Ct.  44,  where  street  opened  and  planked  partly,  assessment  for 
entire  cost  according  to  front-foot  rule  not  invalid  in  case  of  owner 
beyond  poiat  plank  stopped;  Shepard  v.  Barron,  194  U.  S.  572,  48 
L.  Ed.  1122,  24  Sup.  Ct.  737,  property  owners  petitioning  for  street 
work  under  87  Ohio  Laws,  113,  charging  improvements  to  abutting 
owners  according  to  front  foot,  wiU  not  later  be  heard  to  object  to 
rule;  Brown  v.  Drain,  112  Fed.  584,  upholding  Cal.  Stats.  1885,  p.  147, 
as  amended  by  Stats.  1889,  p.  157,  and  Stats.  1893,  p.  89,  relating  to 
proceedings  for  ordering  street  work;  Minnesota  etc.  Land  Co.  v.  Bill- 
ings, 111  Fed.  974,  50  C.  C.  A.  70,  upholding  city  charter  authorizing 
council,  in  making  public  improvement,  to  create  improvement  district 
which  shall  include  only  such  property  as  will  be  benefited '  and  to 
assess  cost  on  property  within  district  according  to  area  of  lots,  and 
which  provides  for  hearing  on  notice  to  consider  objections  to  assess- 
ment; White  V.  Tacoma,  109  Fed.  33,  34,  upholding  assessment  for 
street  improvements  according  to  frontage;  City  Council  of  Mont- 
gomery V.  Moore,  140  Ala.  650,  651,  37  South.  294,  295,  upholding 
Act  of  February,  1895,  §  4,  imposing  cost  of  street  paving  on  abut- 
ting owners  according  to  frontage  without  regard  to  special  benefit; 
St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors  of  Red  River 
Levee  District,  81  Ark.  564,  99  S.  W.  843,  holding  railroad  might 
be  taxed  for  construction  of  levee  though  not  benefited  thereby; 
Thomas  v.  Pridham,  171  Cal.  106,  153  Pac.  936,  allowing  property  to 
be  assessed  according  to  its  value;  Clute  v.  Turner,  157  Cal.  81,  106 
Pac.  244,  holding  cost  of  widening  street  must  be  borne  by  those  own- 
ing property  in  vicinity  of  improvement;  Anderson  v.  City  of  Ocala,  67 
Fla.  208,  52  L.  R.  A.  (N.  8.)  287,  64  South.  777,  allowing  assessment 
without  regard  to  benefits;  Harris  v.  People,  218  111.  444,  75  N.  E. 
1014,  upholding  Kurd's  Rev.  Stats.  1903,  c.  24,  §  291,  providing  for  con- 
struction of  sidewalks,  cost  to  be  levied  on  property  fronting  on  walk; 
Job  V.  Alton,  189  111.  263,  265,  266,  268,  59  N.  E.  624,  625,  626,  uphold- 
ing Sidewalk  Act  of  1875  and  ordinance  thereunder  providing  for  side- 
walk to  be  constructed  by  lot  owners  according  to  frontage  and  to  be 
paid  by  special  assessment,  though  making  no  provision  that  cost  or 
amount  of  tax  shall  not  exceed  benefits,  or  for  hearing  on  question  of 
benefits ;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  607,  70  N.  E. 
252,  upholding  Bums'  Rev.  Stats.  1894,  §  4290,  assessing  cost  of  street 
improvement  on  owners  of  abutting  property  to  depth  of  one  hundred 
and  fifty  feet;  Oliver  v.  Monona  Co.,  117  Iowa,  57,  90  N.  W.  515,  hold- 
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ing  detennination  of  supervisors  that  lands  were  within  area  of  benefits 
to  result  from  drainage  diteh  eannot  be  collaterally  attacked ;  Union 
Pac.  B.  Co.  V.  Abilene,  78  Kan.  825,  98  Pac.  226,  applying  front-foot 
rule  in  assessing;  Vogt  v.  Oakdale,  166  Ky.  813, 179  S.  W.  1038,  uphold- 
ing assessment  on  front-foot  basis;  Burguieres  v.  Sanders,  HI  La. 
HI,  35  South.  479,  upholding  laws  for  creating  drainage  districts, 
apportioning  cost  equally  on  land  therein;  Lyon  v.  Mayor  etc.  of  Town 
of  Hyattsville,  125  Md.  311,  312,  313,  Ann.  Cas.  1916E,  765,  93  Atl. 
921,  922,  holding  assessment  for  construction  of  sewer  might  be  made 
according  to  frontage;  Leser  v.  Wagner,  120  Md.  679,  87  Atl.  1043, 
holding  assessments  made  under  Special  Paving  Tax  Act  might  go  into 
general  paving  fund;  Wilzinski  v.  Greenville,  85  Miss.  399,  400,  401, 
402,  403,  37  South.  808,^809,  upholding  charge  of  cost  of  sidewalk  on 
abutting  owners  according  to  front-foot  rule  under  city  charter;  Mc- 
Ghee  v.  Walsh,  249  Mo.  291,  292,  155  S.  W,  452,  upholding  right  of 
common  council  to  levy  cost  of  sewer  on  lots  not  benefited  thereby; 
McMillan  v.  Butte,  30  Mont.  226,  76  Pac.  204,  upholding  Sess.  Laws 
1897,  §  30,  p.  219,  providing  cost  of  paving  shall  be  paid  by  district 
created  according  to  area;  AsheviUe  v.  Wachovia  Loan  etc.  Co.,  143 
N.  C.  371,  55  S.  E.  804,  holding  city  cannot  impose  taxes  based  on 
special  benefits;  Kerker  v.  Bocher,  20  Okl.  759,  760,  95  Pac.  993,  hold- 
ing  one  failing  to  appeal  from  assessment  will  be  deemed  to  have  rati- 
fied same ;  Arnold  v.  Knoxville,  115  Tenn.  201,  222,  90  S.  W.  470,  475, 
upholding  Act  1905,  c.  278,  p.  585,  creating  improvement  districts  in 
cities  and  providing  for  assessment  of  cost  on  abutting  property  bene- 
fited; Paris  V.  Brenneman,  59  Tex.  Civ.  471,  126  S.  W.  63,  holding 
assessment  may  be  made  without  regard  to  benefits  providing  hearing 
is  afforded;  Northern  Pac.  Ry.  Co.  v.  Seattle,  46  Wash.  681,  123  Am. 
St.  Bep.  955,  12  L.  B.  A.  (N.  S.)  121,  91  Pac.  247,  holding  determina- 
tion of  city  as  to  benefits  is  conclusive;  McNamee  v.  Tacoma,  24  Wash. 
595,  64  Pac,  791,  792,  upholding  Laws  1893,  p.  226,  providing  for  re- 
assessment of  property  "with  reference  to  benefits  received"*  where 
original  assessment  for  street  improvement  has  been  declared  invalid; 
Heavner  v.  City  of  Elkins,  69  W.  Va.  257,  Ann.  Cas.  1913A,  658,  52 
lb  B.  A.  (N.  S.)  1035,  71  S.  E.  185,  holding  assessment  may  be  levied 
on  front-foot  basis;  McGarvey  v.  Swan,  17  Wyo.  168,  172,  96  Pac. 
712,  715,  holding  cost  of  sewer  construction  may  be  assessed  on  adjacent 
land;  Cohen  v.  Alameda,  124  Cal.  506,  57  Pac.  377,  where  assessments 
were  based  on  benefits;  Sears  v.  Boston,  173  Mass.  76,  78,  79,  48 
Lb  B.  A.  836,  887,  53  N.  E.  138,  139,  140,  upholding  act  authorizing  as- 
sessment for  sprinkling  certain  streets,  on  abutting  property;  Allen 
V.  Portland,  35  Or.  451,  58  Pac.  518,  and  Cook  v.  Portland,  35  Or. 
385,  58  Pac.  354,  where  question  was  not  seasonably  raised  or  properly 
presented;  Gleason  v.  Waukesha  Co.,  103  Wis.  237,  79  N.  W.  253, 
upholding  statute  assessing  cost  of  sewer,  etc.,  connections  on  abutting 
owners ;  dissenting  opinion  in  Stevens  v.  City  of  Port  Huron,  149  Mich. 
555,  12  Ann.  Oas.  603,  113  N.  W.  298,  majority  holding  city  cannot 
le\'y  assessment  for  sprinkling  of  streets  on  front-foot  basis;  dissent- 
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ing  opinion  in  Town  of  Tarboro  v.  Staton,  156  N.  C.  513,  515,  517,  518, 
72  S.  E.  580,  581,  582,  majority  holding  courts  will  not  interfere  witb 
city's  discretion  in  determining  amount  of  benefit  conferred. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  188  Am.  St.  Bep.  988,  989. 

Personal  liability  of  property  owner  for  assessments  for  local  im- 
provements.   Note,  18  L.  B.  A.  (N.  8.)  1260. 

Validity  of  special  assessment  levied  by  front  foot  instead  of 
according  to  benefit.    Note,  Ann.  Gas.  1913A,  656,  657,  659. 

Assessments  for  improvements  by  front-foot  rule.  Note,  28 
L.  B.  A.  (N.  S.)  1127,  1145,  1146,  1147,  1149,  1197,  1198,  1199, 
1200,  1201. 

Right  to  set  ofE  benefits  against  damages  on  condemnation.  Note, 
9  L.  B.  A.  (N.  8.)  882. 

Bqnity  may  enjoin  entire  aaaeflgment  levied  witlumt  regard  to  ben^ts. 

Approved  in  Fay  v.  Springfield,  94  Fed.  414,  Hntcheson  v.  Storrie, 
92  Tex.  698,  71  Ajdl  St.  Bep.  895,  45  L.  B.  A.  294,  51  S.  W.  853,  and 
Kirst  V.  Street  Improvement  Dist.,  86  Ark.  8,  109  S.  W.  528,  all  fol- 
lowing rule;  Larabee  v.  Dolley,  175  Fed.-  386,  holding  taxpayers  may 
enjoin  illegal  expenditure  of  money  by  public  officers;  Denver  v.  State 
Inv.  Co.,  49  Colo.  253,  112  Pac.  793,  holding  tender  need  not  be  made 
to  restrain  void  assessment;  Shaw  v.  Board  of  Commrs.,  138  La.  935, 
937,  70  South.  917,  enjoining  assessment  on  property  illegally  included 
in  drainage  district;  Corrigan  v.  Kansas  City,  211  Mo.  631,  111  S.  W. 
119,  holding  tax  will  not  be  enjoined  because  park  has  not  been  com- 
pleted ;  Jenkins  v.  Oklahoma  City,  27  Okl.  234,  111  Pac.  942,  holding 
injunction  will  not  be  allowed  until  valid  portion  is  paid;  Jones  v. 
Holzapfel,  11  Okl.  422,  68  Pac.  516,  under  statute  providing  for  appor- 
tionment of  special  tax  according  to  cost  along  assessed  lot,  levy  accord- 
ing to  front  foot  will  be  enjoined. 

Distinguished  in  Sanham  &  Sons  Co.  v.  Rome,  136  Ga.  402,  71  S.  E. 
772,  holding  equity  will  not  enjoin  assessment  where  taxpayer  did  not 
avail  himself  of  opportunity  to  object;  Mantorville  Ry.  etc.  Co.  v. 
Slingcrland,  101  Minn.  492,  118  Am.  St.  Bep.  647,  11  L.  B.  A.  (N.  S.) 
277,  112  N.  W.  1035,  discussing  setoff  of  special  benefits  in  proceed- 
ings to  condemn  for  railroad  right  of  way. 

Rule  requiring  tender  of  amount  legally  due  has  no  application  where 
entire  aesessment  is  void. 

Approved  in  Zehnder  v.  Barber  Asphalt  Pav.  Co.,  106  Fed.  108,  Ross 
V.  Portland,  105  Fed.  683,  and  Dumars  v.  Denver,  16  Colo.  App. 
394,  65  Pac.  587,  all  reaffirming  rule;  Bidwell  v.  Huff,  103  Fed.  373, 
holding  where  city  levies  special  assessment  for  street  improvement, 
under  statute,  taking  no  accounting  of  special  benefits  and  affording 
property  owner  no  opportunity  to  have  benefits  judicially  determined, 
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and  validity  of  statute  has  been  upheld  by  State  court,  Federal  court 
will  enjoin  enforcement  of  assessment  without  tender  of  assessment. 

Opening  of  new  road — Special  assessment  therefor,  on  what  levied. 
Note,  68  Am.  St.  Bep.  717,  719. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  B.  A.  54. 

Laying  water-mains  at  abutters'  expense.    Note,  8  L.  K  A.  (N.  S.) 
819. 

Miscellaneous.  Cited  in  Hibben  v.  Smith,  191  U.  S.  326,  48  L.  Ed. 
201.  24  Sup.  Ct.  92,  holding  due  process  of  law  not  denied  property 
owner  assessed  for  local  improvement,  because  all  members  of  board 
'levying  assessment  were  residents  of  town  and  taxpayers  thereof,  and 
two  of  such  members  were  owners  of  abutting  lots  assessable  therefor; 
Adams  v.  Shelbyville,  154  Ind.  535,  57  N.  E.  139,  to  dissenting  opinion. 

172  TJ.. a  S08-814»  43  I..  Ed.  i66,  19  Sup.  Ct  212,  WINSTON  ▼.  UNITED 
STATES. 

Charge  that  act  lOf  1895  did  not  authorise  qualification  of  verdict  by 
words  '^without  capital  punishment^"  unlen  mitigating  circumstancei  were 
proved,  is  error. 

Approved  in  United  States  v.  Williams,  103  Fed.  947,  holding  in- 
struction in  murder  case  which  might  be  construed  to  require  jury  to 
find  palliating  circumstances  to  authorize  qualification  of  verdict  of 
guilty,  without  capital  punishment,  is  erroneous;  Sabens  v.  United 
States,  40  App.  D.  C.  445,  holding  court  cannot  instruct  jury  that  evi- 
dence of  intoxication  is  to  be  received  with  caution;  Johnson  v.  United 
States,  38  App.  D.  C.  351,  353,  holding  rule  as  to  qualification  of  verdict 
is  not  applicable  in  District  of  Columbia;  Funk  v.  United  States,  16 
App.  D.  C.  486,  holding  talesman  cannot  be  examined  as  to  what 
would  be  necessary  to  have  him  return  qualified  verdict;  State  v. 
Peltier,  21  N.  D.  192,  129  N.  W.  452,  holding  court  can  only  instruct 
jury  as  to  two  methods  of  punishment;  Vickers  v.  United  States,  1 
OkL  Cr.  457,  98  Pac.  469,  upholding  qualified  verdict  rendered  in  rape 
ease;  Sinclair  v.  District  of  Columbia,  192  U.  S.  21,  48  L.  Ed.  825, 
'  24  Sup.  Ct.  214,  arguendo. 

Distinguished  in  Johnson  v.  United  States,  225  U.  S.  412,  415,  56 
L.  Ed.  1144,  1146,  32  Sup.  Ct.  748^  holding  qualified  verdict  cannot  be 
rendered  in  prosecution  for  murder  committed  in  District  of  Columbia. 

172  XT.  S.  814-^0,  48  !■.  Ed.  460,  19  Sup.  Ct.  205,  BEUJNOHAM  BAY 
l^rO.  B.  B.  CO.  y.  NEW  WHATCOM; 

Tbiee  days'  puhUcatton  of  notice  of  renanewment  affords  due  process 
to  owner  in  possession. 

Approved  in  Johnson  v.  Hunter,  127  Fed.  223,  upholding  Acts  Ark. 
1895,  p.  88,  No.  71,  authorizing  commencement  of  proceedings  to  en- 

xvm— 8 
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foree  collection  of  taxes  on  lands  owned  by  nonresidents  on  notice  to 
be  published  weekly  for  four  weeks;  Kansas  City  v.  Mastin,  169  Mo. 
91,  68  S.  W.  1039,  holding  order  of  publication  in  proceeding  by  city 
to  condemn  land  for  park,  which  notifies  those  whose  property  is  to  be 
taken  and  those  whose  property  is  liable  to  be  assessed,  and  clearly 
defining  limits  of  assessment  district,  is  sufficient;  Davis  v.  Board  of 
Commrs.  of  Lincoln  County,  45  Okl.  291,  137  Pac.  117,  holding  four 
weeks'  publication  not  binding  on  property  owners  not  appearing; 
Norfolk  V.  Young,  97  Va.  732,  34  S.  E.  887,  holding  void  provision  in 
municipal  charter  authorizing  Ipcal  assessments  by  council  for  street 
improvements  upon  petition  of  majority  of  owners  of  property  to  be 
assessed,  or  by  majority  vote  of  council,  after  publication  for  twenty 
days  in  two  or  more  newspapers  published  in  city  of  resolution  declar- 
ing such  assessment  to  be  expedient. 

Statute  allowing  tan  days  to  file  objection  to  assessment,  affords  due 
process. 

Approved  in  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  656, 
163  S.  W.  809,  applying  principle;  Goodrich  v.  Ferris,  145  Fed.  860, 
decree  of  California  court  distributing  estate  of  decedent  after  notice 
by  posting  ten  days  before  hearing,  conclusive;  dissenting  opinion  in 
People  ex  rel.  State  Board  of  Equalization  v.  Pitcher,  56  Colo.  411, 
138  Pac.  532,  majority  holding  change  in  value  by  Tax  Commission 
does  not  require  notice. 

Notice,  duly  authored,  will  not  be  li^ld  ineffectual  except  in  dear 
case. 

Approved  in  Goodrich  v.  Ferris,  214  U.  S.  81,  53  L.  Ed.  918,  29 
Sup.  Ct.  580,  holding  ten  days'  notice  for  settlement  of  final  account  of 
executor  is  sufficient;  Weber  v.  Grand  Lodge  of  Kentucky,  169  Fed. 
528,  95  C.  C.  A.  20,  upholding  substituted  service  of  notice  in  action  of 
forcible  detainer. 

Estoppel  of  property  owner  to  attack  validity  of  special  assess- 
ment.   Note,  Ann.  Gas.  1915B,  757. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  530. 

172    U.  S.   320,  43    la.  Ed.  463,   10  Sup.  Ct  g73,    BELUNaHAM    BAT 
IMFBOVEMENT  GO.  v.  NEW  WHATCOM^' 

Not  cited. 

172  U.  S.  321-326,  43  la.  Ed.  463,  19  Sop.  Ct  216^  UNITED  STATES  T. 
BUSS. 

Bes  Judicata  cannot  be  relied  upon  by  party  neitber  pleading  nor  proT- 
ing  what  was  decided. 

Approved  in  Union  &  Planters'  Bank  v.  Memphis,  111  Fed.  570, 
49  C.  C.  A.  455,  and  Messinger  v.  Anderson,  171  Fed.  788,  96  C.  C.  A. 
445,  both  following  rule;  State  v.  Davis,  68  W.  Va.  150,  Ann.  Gas. 
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1912A,  996,  S2  L.  R.  A.  (N.  S.)  501,  69  S.  E.  643,  holding  court  wUl 
not  take  jadieial  knowledge  of  former  conviction;  Pickens  v.  Coal 
River  Boom  etc.  Co.,  66  W.  Va.  12,  24  L.  R.  A.  (K.  S.)  354,  65  S.  E. 
866,  holding  court  will  not  take  judicial  notice  of  former  judgment; 
Lowenthal  v.  Baca,  10  N.  M.  360,  62  P^.  1^82,  arguendo. 

172  U.  8.  327-834,  43  L.  Ed.  465,  19  Saj^  Ot  177»  UNITED  8TATE8  ▼. 
INaBAM. 

Not  cited. 

172  TJ.  8.  334-338,  43  Lu  Ed.  467,  19  8iip.  Ot  207,  CXmAXK  T.  KAN8A8 
CITY, 

Judgment  of  KanBaa  8upreme  Oourt,  reversing  order  orerrnling  de- 
mnrrer,  is  not  final. 

Approved  in  Rogers  v.  Morgan,  173  U.  S.  702,  43  L.  Ed.  1186,  19 
Sup.  Ct.  879,  following  rule;  Martinez  v.  International  Banking  Cor- 
poration, 220  U.  S.  223,  55  L.  Ed.  443,  31  Sup.  Ct.  408,  holding  decree 
directing  entry  of  judgment  which  fails  to  state  amount  is  not  final 
one;  Tampa  Water-Works  Co.  v.  City  of  Tampa,  124  Fed.  935,  holding 
where  in  State  suit  to  restrain  enforcement  of  rate  ordinance  demur- 
rer was  overruled  and  on  appeal  judgment  was  reversed  and  remanded 
for  further  proceedings,  and  on  remand  bill  dismissed^  from  which 
plaintiff  appealed,  and  pending  apx)eal  plaintiff  brought  injunction  in 
Federal  court,  prior  suit,  being  still  pending,  was  not  bar. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517. 

172  n.  a  339-843,  43  L.  Ed.  460,  19  Sng^.  Ot  200.  UNITED  8TATE8  ▼• 
BXJITAI.O  NAT.  OA8  FUEL  OO. 

Under  act  of  October  1,  1890»  natural  gM  Is  entitled  to  ftee  entry. 
Approved  in  Earle  Bros.  v.  United  States,  153  Fed.  773,  holding  crude 
balata  is  ''india  rubber,  crude'';  Farbenfabriken  of  Elberfeld  &  Co.  v. 
United  States,  102  Fed.  606,  42  C.  C.  A.  525,  holding  coal-tar  colors  or 
dyes  which  are  not  derived  from  authrocene  are  not  "artificial  alizarin 
dyes"  within  me.aning  of  paragraph  368  of  free  list  of  Tariff  Act  of 
1894. 

172  U.  8.  343-351,  43  la.  Ed.  47l,  19  8up.  Ot.  209,  SOOTT  T.  UNITED 
STATE8: 

Indictment  for  steaJing  letter  may  be  founded  on  decoy  letter. 
Approved  in  Samuels  v.  United  States,  232  Fed.  542,  holding  decoy 
letters  are  admissible  in  evidence;  McShann  v.  United  States,  231  Fed. 
926,  holding  decoy  letters  are  letters  intended  to  be  conveyed  by  mail; 
Goldman  v.  United  States,  220  Fed.  62,  135  C.  C.  A.  625,  holding  it  may 
be  shown  that  letters  were  written  to  detect  not  to  induce  crime ;  Ackley 
v.  United  States.  200  Fed.  222..  223,  118  C.  C.  A.  403,  holding  fact  that 
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crime  was  committed  by  means  of  decoy  letter  cannot  be  pleaded  as 
defense ;  Ennis  y.  United  States,  154  Fed.  844,  83  C.  C.  A.  478,  holding 
letter  in  dead  pigeonhole  had  not  ceased  to  be  mail  matter;  Byram  v. 
United  States,  25  App.  D.  C.  548,  holding  embezzlement  of  decoy  letter 
constitutes  crime ;  State  v.  Dougherty,  86  N.  J.  L.  633,  93  Atl.  101,  hold- 
ing bribery  may  be  discovered  by  means  of  subterfuge. 

Instigation  or  consent  to  crime  for  purpose  of  detecting  criminal 

as  defense.    Note,  30  L.  B.  A.  (N.  S.)  949. 
Decoy  letter  as  subject  of  embezzlement  or  larceny  under  postal 

laws.    Note,  4  Ann.  Oas.  878. 

172  U.   S.   351-361,   43  I..   Ed.   474,   19    Sap.   CtL   179»  MIS80XJBI    ETC. 
TRUST  OO.  v.  EEUMSEIO. 

Federal  courts  wlU  follow  State  courts'  constmction  of  State  statute 
regarding  usury. 

Approved  in  Hamilton  v.  Fowler,  99  Fed.  25,  40  C.  C.  A.  47,  following 
rule ;  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233  Fed.  576. 
holding  equity  will  enforce  agreement  whereby  ore  was  taken  under 
promise  of  accounting;  Laws  v.  Fleming,  177  Fed.  455,  holding  Federal 
courts  will  allow  recovery  of  usury  paid;  United  States  v.  Leslie,  167 
Fed.  674,  holding  Federal  court  will  entertain  action  by  owner  out  of 
possession  to  remove  cloud  from  title;  In  re  Worth,  130  Fed.  930,  under 
Iowa  Code  1897,  §  3041,  creditor  of  bankrupt  cannot  set  up  defense  of 
usury  against  other  creditor;  Brown  v.  Grundy,  111  Fed.  17,  holding, 
under  Arkansas  usury  laws,  mutual  agreement  to  give  and  receive  un- 
lawful interest  is  not  necessary  to  constitute  usury,  but  there  must  have 
been  an  intention  on  part  of  lender  to  take  or  receive  .more  than  l^al 
rate  of  interest;  Union  Mortgage  etc.  Co.  v.  Hagood,  97  Fed.  362,  hold- 
ing, under  South  Carolina  statutes,  note  containing  in  body  thereof  pro- 
vision ''with  interest  thereon,  after  maturity,  until  paid,  at  rate  of  ten 
per  cent  per  annum,  payable  annually/'  is  usurious,  ten  per  cent  being 
in  excess  of  lawful  rate. 

Federal    courts  will    follow  State  statute  allowing    cancellation  of 
usurious  contract  without  return  of  money  pcdd. 

Approved  in  Olds  v.  Curlette,  145  Fed.  661,  complainant  in  Federal 
court  can  have  usurious  mortgage  canceled  without  averring  offer  to 
pay  where  State  statute  provides  that  relief ;  dissenting  opinion  in  Lind- 
say V.  United  States  Sav.  etc.  Co.,  127  Ala.  373,  374,  28  South.  719,  720, 
majority  holding  before  mortgagor  can  maintain  bill  to  redeem  under 
mortgage  on  ground  that  debt  secured  thereby  was  usurious  contract,  he 
must  offer  to  pay  amount  due  under  mortgage  with  legal  interest. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  428,  448. 
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Federal  coorte  have  xietliUig  to  do  with  policy  of  State  legislation. 
Approved  in  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.,  175  U.  S. 
100,  44  K  Ed.  89»  20  Snp.  Ct.  37,  following  role;  Boswell  v.  Big  Vein 
Poeahontas  Coal  Co.,  217  Fed.  825,  holding  contract  rate,  of  interest 
continues  after  judgment  or  decree;  Northern  Pac.  Ry.  Co.  v.  Kempton, 
138  Fed.  999,  71  C.  C.  A.  246,  Federal  court  will  not  enforce  contract 
stipulation  limiting  time  for  action  to  sixty  days  where  removed  from 
Montana  court,  though  valid  in  State  where  made;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  523,  holding,  under  19  Del.  Laws,  c.  181,  unsecured 
nonjudgment  creditors  may  petition  for  appointment  of  receiver  for 
insolvent  corporation;  King  v.  State,  136  Ga.  715,  71  S.  E.  1095,  uphold- 
ing right  of  State  to  fix  rate  of  interest  at  five  per  cent. 

OoUateral  contraet  wbicb  la  mere  devise  to  cover  xutarj  is  void  in 
Minnesota. 

Approved  in  Griffith  v.  Connecticut,  218  U.  S.  571,  54  L.  Ed.  1154,  31 
Sup.  Ct.  132,  holding  statute  may  forbid  giving  note  for  greater  amount 
than  is  loaned ;  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County, 
222  Fed.  656,  138  C.  C.  A.  175,  holding  statute  may  provide  action  at 
law  to  displace  equitable  remedy;  Ringer  v.  Virgin  Timber  Co.,  213  Fed. 
1008,  1009,  refusing  to  uphold  sale  of  property  which  was  merely  device 
to  cover  usury;  Dunlop  v.  Mercer,  156  Fed.  551,  555,  86  C.  C.  A.  435, 
holding  contracts  made  by  foreign  corporations  failing  to  comply  with 
statute  were  not  void  but  only  unenforceable;  Union  Sav.  Bank  v.  Dot- 
tenheim,  107  Ga.  616,  34  S.  E.  221,  where  interest  for  whole  period  was 
made  payable  with  principal  in  installments. 

Distinguished  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  12,  16,  18,  84  C.  C.  A.  167,  holding  State  could  not  prohibit 
transactions  of  interstate  commerce. 

Validity  of  life  insurance'  to  secure  debt  to  insurer.    Note,  53 

L.  R.  A.  465. 
What  constitutes  insurance.    Note,  47  L.  B.  A.  (N.  S.)  298. 

MisceUaneous.  Cited  in  Omstine  v.  Caiy,  204  U.  S.  669,  51  L.  Ed.  672, 
27  Sup.  Ct.  788,  dismissing  for  want  of  jurisdiction.  j 

172  U.  S.  361--371,  48  Lu  Ed.  478,  19  Sup.  Ot.  218»  WASHINGTON  MAR- 
KET CO.  T.  DISTRICT  OF  COLUMBIA. 

Not  cited. 

172  U.  8.  372-388,  48  Lu  Bd.  482»  19  Sup.  Ot  222,  SliCPSON  T.  T7NITED 
STATES.     . 

TTnited  States^  in  designating  "available"  site  for  drydock,  under 
contract,  does  not  warrant  condition  of  soiL 

Approved  in  Simpson  ▼.  United  States,  199  U.  S.  398,  50  L.  Ed.  245, 
26  Sup.  Ct.  54|  eontxact  to  take  beef  necessary  for  interior  army  posts 
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of  Cuba  does  not  include  whole  island;  Coal  &  Iron  Ry.  Co.  y.  Reherd, 
204  Fed.  875,  123  C.  C.  A.  155,  holding  unexpected  difficulties  do  not 
excuse  performance  of  contract ;  Northern  Pac.  Ry.  Co.  v.  Goss,  203  Fed. 
911,  122  C.  C.  A.  198,  holding  contractor  not  entitled  to  cost  of  recon- 
struction due  to  defects;  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141 
Fed.  889,  4  L.  B.  A.  (N.  S.)  758,  73  C.  C.  A.  Ill,  parol  evidence  of  pre- 
vious negotiations  inadmissible  to  vary  condition  that  insurance  policy 
would  be  void  if  building  empty;  Cowan  v.  Meyer,  125  Md.  460,  94  Atl. 
22,  holding  one  contracting  to  do  excavating  cannot  recover  extra  cost 
on  account  of  necessaiy  blasting;  Groton  Bridge  etc.  Co.  v.  Alabama  etc. 
Ry.  Co.,  80  Miss.  173,  31  South.  741,  holding  borings  in  vicinity  of  piers 
for  bridge  to  be  erected  under  contract  based  on  specifications  and  pro- 
Hie  showing  such  borings  do  not  constitute  warranty  that  different  strata 
beneath  surface  shown  by  each  boring  exist  at  location  of  nearest  pier. 

Distinguished  in  Hollerbach  v.  United  States,  233  U.  S.  169,  170,  58 
L.  Ed.  900,  34  Sup.  Ct.  553,  holding  those  contracting  to  repair  dam  may 
recover  excess  cost  by  reason  of  variance  in  specifications. 

Miscellaneous.  Cited  in  Robertson  v.  Gordon,  226  U.  S.  315,  57  L.  Ed. 
238,  33  Sup.  Ct.  105,  holding  attorneys  may  agree  to  apportion  fees 
allowed  by  court;  Sells  v.  City  of  Chicago,  201  Fed.  877,  120  C.  C.  A. 
212,  holding  written  contract  cannot  be  varied  by  parol. 

172  U.  a  SBS-400,  43  I>.  Ed.  486»  19  Sup.  Ot  226,  HOME  FOB  INCUE- 
ASLES  V.  NOBLE. 

Eeasonably  clear  codicil  will  be  given  effect,  although  not  bo  clear 
as  clause  of  wlU  affected. 

Approved  in  Smullin  v.  Wharton,  73  Neb.  704,  106  N.  W.  582,  apply- 
ing principle;  Anderson  v.  Messinger,  146  Fed.  938,  7  L.  R.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  devise  declaring  if  either  son  die  without  lineal 
descendants,  then  to  survivor,  if  he  die  without  lineal  descendants, 
divided  among  brothers,  gives  sons  life  estate  with  good  remainders; 
Smith  V.  Smith,  157  Ala,  90,  25  L.  R.  A.  (N.  S.)  1045,  47  South.  224, 
holding  court  will  attempt  to  give  estate  to  those  intended;  Fry  v.  Fry, 
125  Iowa,  428, 101  N.  W.  146,  subsequent  will  disposing  of  one  piece  of 
property  leaving  balance  undisposed  of  revokes  former  will  only  as  to 
one  piece ;  Succession  of  Tilton,  133  La.  439,  63  South.  101,  holding  de- 
vise to  Home  for  Insane  will  be  given  to  hospital  in  which  testatrix  had 
personal  interest;  Webber  Hospital  Assn.  v.  McKenzie,  104  Me.  327,  71 
Atl.  1035,  holding  trust  will  usually  be  resolved  in  favor  of  charitable 
hospital. 

172  U.   S.  401-416,  43  L.  Ed.  492,  19  Sup.  OL  238,  SONNENTHEIIi  T. 
CHBISTIAN  MOEBIiEIN  BBEWIKO  CO.     . 

Jury  detennines  whether  trust  deed  waa  accepted  by  creditors,  in  suit 
to  annul  it. 
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Approved  in  Colorado  Springs  v.  Coray,  25  Colo.  App.  462,  139  Pac. 
1032,  holding  jury  must  decide  on  weight  of  testimony  of  interested 
witness;  Kneff  v.  Sanford,  63  Wash.  606,  115  Pac.  1041,  2  N.  C.  C.  A. 
422,  2  N.  C.  C.  A.  428,  holding  jnry  must  decide  whether  servant  was 
acting  in  scope  of  emplo3anent. 

Question  of  fraudulent  knowledge  on  part  of  preferred  creditors  may 
be  submitted  to  jury. 

Approved  in  Metcalf  v.  Miller,  107  Ted.  225,  46  C.  C.  A.  248,  holding: 
it  being  duty  of  insurance  commissioner  to  make  requisition  for  assess- 
ment on  stockholders  of  insurance  company,  to  make  up  deficiency  where 
its  capital  has  been  impaired,  and  if  deficiency  is  not  made  up,  to  notify 
attorney  genmral  to  commence  action  for  dissolution,  there  is  considera- 
tion for  note  given  hy  stockholder  to  satisfy  assessment  made  pursuant 
to  such  requisition,  though  assessment  is  technically  defective ;  Ward  v. 
Atkinson,  22  Colo.  App.  142, 123  Pac.  123,  holding  jury  must  decide  issue 
though  no  contradictory  evidence  introduced;  Gr^ory  v.  Filbeck,  20 
Colo.  App.  134,  77  Pac.  370,  where  claimant's  wife  is  sister  of  deceased, 
who  left  property  to  other  relative,  her  competency  as  witness  to  show 
claim  against  estate  question  for  jury;  Belknap  Hardware  Co.  v.  Sleeth, 
77  Kan.  175,  93  Pac,  584,  holding  where  witness  refuses  to  testify,  infer- 
ence may  be  had  that  such  testimony  would  be  unfavorable ;  In  re  Kind- 
berg's  WiU,  207  N.  Y.  227,  100  N.  E.  790,  holding  credibility  of  attest- 
ing witness  to  will  is  one  for  jury ;  McDonald  v.  Nalle,  41  Tex.  Civ.  500, 
91  S.  W.  633,  holding  jury  must  decide  as  to  who  made  alteration  in 
note;  Heierman  v.  Robinson,  26  Tex.  Civ.  493,  63  S.  W.  658,  holding 
jury  are  not  bound  to  accept  as  true  uncontradicted  testimony  of  inter- 
ested witness;  Turner  v.  Grobe,  24  Tex.  Civ.  557,  59  S.  W.  585,  holding: 
court  cannot  instruct  jury  that  certain  facts  testified  to  by  plaintiff,  who 
was  uncontradicted,  were  established;  International  etc.  R.  R.  Co.  v. 
Johnson,  23  Tex.  Civ.  192,  55  S.  W.  791,  upholding  sufliciency  of  evi- 
dence to  support  verdict  for  plaintiff  in  suit  for  death  of  brakeman  by 
derailment  of  train  alleged  to  have  been  caused  by  negligent  construc- 
tion and  maintenance  of  switch  and  defended  as  having  been  caused  by 
tampering  with  switch. 

Suit  against  United  States  mainhal,  in  offlclal  capacity,  arises  under 
ITnited  States  laws. 

Approved  in  American  Surety  Co.  v.  Schultz,  237  U.  S.  161,  59  L.  Ed. 
894,  35  Sup.  Ct.  525,  holding  suit  On  supersedeas  bond  is  one  arising 
under  laws  of  United  States;  Auten  v.  United  States  Nat.  Bank,  174 
U.  S.  141,  48  L.  Ed.  926,  19  Sup.  Ct.  634,  applying  rule  in  suit  against 
national  bank  receiver;  Steele  v.  Halligan,  229  Fed.  1013,  holding  action 
against  warden  of  United  States  penitentiary  is  one  arising  under  laws 
of  United  States; "Frank  v.  Leopold  etc.  Co.,  169  Fed.  924,  holding  suit 
against  United  States  marshal  is  removable;  Bryant  Bros.  Co.  v.  Robin- 
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son,  149  Fed.  324,  79  C.  C.  A.  259,  suit  against  ''duly  qualified  and  acting 
postmaster  at  Dallas,  Tex.,''  to  enjoin  holding  of  plaintiff's  mail,  is 
suit  against  Federal  officer  under  Comp.  Stats.  1901,  p.  508;  Kirk  y. 
United  States,  124  Fed.  341,  upholding  jurisdiction  of  Circuit  Court  in 
New  York  to  restrain  marshal  from  executing  scire  facias  on  forfeited 
bail  bond  on  property  of  resident  located  therein,  where  scire  facias  as 
issued  by  District  Court  of  Gkjorgia  was  void;  State  v.  Frost,  113  Wis. 
649,  652,  89  N.  W.  920,  922,  holding  information  filed  by  attorney  general 
in  behalf  of  State  to  enjoin  Federal  receiver  from  dismantling  railroad 
and  selling  materials  composing  it,  under  Federal  decree,  is  removable 
to  Federal  court. 

Supreme  Court  having  Jurlsdictioii  on  error  over  one  defendant  in 
Oixcoit  Court  of  Appeals  cannot  he  deprived  of  It  by  joinder  of  another. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Martin,  178  U.  S.  248,  44 
L.  Ed.  1056,  20  Sup.  Ct.  855,  holding  action  against  railroad  and  its  re- 
ceivers appointed  by  Federal  court  for  wrongfully  causing  death  is  not 
removable  by  receivers. 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Cas.  984. 

Miscellaneous.  Cited  in  Morimura  v.  Samaha,  25  App.  D.  C.  196,  hold- 
ing creditors  must  show  that  grantee  of  vendor  had  notice  of  fraud. 

172  U.  S.  416-^26,  43  Lu  Ed.  498,  19  Sup.  Ct.  183,  UTTER  v.  FBANKUN. 

Congress  had  power  to  validate  Issuance  and  refunding  of  mnnlclpAl 
bonds  authorized  by  Arizona  legislature. 

Approved  in  County  of  Coconino  v.  County  of  Yavapai,  176  U.  S.  681, 
44  L.  Ed.  687,  20  Sup.  Ct.  1025,  following  rule ;  West  Side  Belt  R.  R.  Co. 
v.  Pittsburgh  Construction  Co.,  219  U.  S.  103,  55  L.  Ed.  112,  31  Sup.  Ct. 
196,  holding  State  may  legalize  invalid  contracts  of  foreign  corpora- 
tions ;  Vail  V.  Territory  of  Arizona,  207  U.  S.  203,  52  L.  Ed.  170,  28  Sup. 
Ct.  107,  holding  county  will  be  held  liable  on  bonds  after  they  have  gone 
into  channels  of  trade ;  Murphy  v.  Utter,  186  U.  S.  98,  107,  108,  113,  46 
L.  Ed.  1074,  1077,  1079,  22  Sup.  Ct.  777,  779,  783,  explaining  decision  of 
principal  case;  Schuerman  v.  Arizona,  184  U.  S.  345,  46  L.  Ed.  681,  22 
Sup.  Ct.  407,  holding  Arizona  funding  bonds  issued  in  place  of  county 
bonds  under  act  of  Congress  of  June  6,  1896,  are  not  invalid  because 
county  after  requesting  their  issue  withdrew  request  after  bonds  were 
issued;  Carpenter  v.  Greene  County,  130  Ala.  632,  29  South.  198,  hold- 
ing where  county  under  general  statute  therefor  holds  election  for  issu- 
ance of  bonds  in  aid  of  railroad,  any  irregularity  in  election  or  issuance 
of  bonds  is  cured  by  subsequent  act  legalizing  acts  done  therefor,  under 
statute ;  Territory  v.  Vail,  10  Ariz.  142,  85  Pac.  653,  holding  legislature 
may  require  county  to  issue  bonds;  Utter  v,  Franklin,  7  Ariz.  304,  64 
Pac.  428,  under  act  of  February  21,  1883,  railroad  has  right  to  have 
bonds  funded  if  issued  prior  to  1896,  when  certain  amount  of  road  com« 
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pleted  regardless  of  whether  ever  eompleted;  Yavapai  Co.  v.  McCord, 
6  Ariz.  426,  428,  59  Pac.  100,  101,  holders  of  county  bonds  have  right  to 
have  bonds  funded  after  1897  by  loan  commissioners  without  prior  de- 
mand by  county  authorities;  Bravin  v.  Mayor  of  Tombstone,  6  Ariz.  215, 
56  Pac.  720,  under  act  of  Congress  of  June  25, 1890,  and  Territorial  Act 
of  March  19,  1891,  it  is  duty  of  loan  commissioners  to  fund  munici])al 
debt  on  application  of  holders  of  warrants;  Van  Hook  v.  McNeil  Monu- 
ment Co.,  107  Ark.  296,  156  S.  W.  112,  holding  legislature  may  legalize 
warrants  although  all  statutory  steps  were  not  complied  with  in  their 
issuance ;  Givens  v.  County  of  Hillsbrough,  46  Fla.  506,  110  Am.  St.  Rep. 
107,  35  South.  90,  upholding  legislative  enactment  validating  certain 
bond  issue  by  conferring  power  to  sell  which  court  had  said  did  not 
exist ;  Carr  ▼.  District  Court,  147  Iowa,  676,  Ann.  Gas.  1918D,  878,  126 
N.  W.  796,  holding  legislature  may  legalize  issue  of  school  warrants; 
Calderwood  v.  Jos.  Schlitz  Brewing  Co.,  107  Minn.  473,  121  N.  W.  224, 
holding  statute  may  legalize  refunding  of  license  fee  on  revocation  of 
liquor  license;  Merchants'  Nat.  Bank  v.  East  Grand  Forks,  94  Minn.  250, 
102  N.  W.  704,  upholding  curative  act  validating  city  indebtedness  whieli 
exceeded  statutory  amount,  no  bond  given,  or  to  pay  which  was  no 
money  in  treasuiy;  Baltes  v.  Farmers'  Irr.  District,  60  Neb.  314,  83 
N.  W.  84,  holding  legislature  may  validate  exchange  of  district  irriga- 
tion bonds  which  was  not  authorized  at  time  such  exchange  made,  and 
it  may  provide  method  of  disposing  of  such  bonds  different  from  one- 
^  existing  at  time  they  were  voted ;  Central  Baptist  Church  v.  Manchester, 
21  R.  I.  361,  43  Atl.  846,  upholding  resolution  of  general  assembly  con- 
firming title  to  real  estate  to  organized  body  which  for  want  of  legisla- 
tive authority  of  incorporation  at  time  deed  was  given  it  could  not  hold ; 
Wallace  v.  Goodlett,  104  Tenn.  676,  58  S.  W.  344,  holding  decree  ren- 
dered prior  to  passage  of  Acts  1897,  c.  81,  refusing  to  enforce  mortscage 
because  of  stipulation  for  usurious  interest  is  not  adjudication  on  merits 
and  will  not  defeat  suit  to  enforce  same  mortgage  to  extent  of  principal 
and  l^al  interest  brought  after  passage  of  said  act;  Central  Baptist 
Church  V.  Manchester,  21  R.  I.  361,  43  Atl.  846,  upholding  legislative 
validation  of  deed  made  to  church  society  before  incorporation;  Simms 
V.  Simms,  175  U.  S.  168,  44  L.  Ed.  117,  20  Sup.  Ct.  60,  arguendo. 

E8topx)el  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  1033. 

Conclusiveness    of    judgment   as   affected    by    events    disproving: 
grounds.    Note,  39  L.  R.  A.  (N.  8.)  974. 

Miscellaneous.  Cited  in  Schuerman  v.  Arizona,  184  U.  S.  351,  46 
L.  Ed.  584,  22  Sup.  Ct.  409,  to  point  that  principal  case  contains  copy 
of  memorial  to  Congress  to  pass  curative  legislation  for  Arizona  bonds; 
Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed.  665,  holding  cor- 
poration oiganized  in  Indian  territory  was  organized  under  acts  of 
Congress. 
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172  U.  8.  425-43^,  43  L.  Ed.  502,  19  SiV.  Ot.  202,  OAPITAIa  NAT.  BANS 
Y.  riBST  NATIONAL  BANK. 

Sapreme  Gonrt  will  not  leTlew  State  decision  od  ground  broad  enough 
to  eliminate  Federal  qnestion. 

Approved  in  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  172  U.  S. 
434,  43  L.  Ed.  505,  19  Sup.  Ct.  873,  Dewey  v.  Des  Moines,  173  U.  S. 
199,  43  L.  Ed.  667,  19  Sup.  Ct.  381,  and  Allen  v.  Southern  Pac.  R.  R., 

173  U.  S.  489,  43  L,  Ed.  778,  19  Sup.  Ct.  521,  all  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  543. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Su* 
preme  Court.    Note,  63  L.  B.  A.  475. 

Federal  question  is  raised  too  late  if  not  until  on  application  for 
reliearing. 

Approved  in  Bausman  v.  Dixon,  173  U.  S.  114,  43  L.  Ed.  634,  19 
Sup.  Ct.  317,  dismissing  Federal  receiver's  writ  of  error  to  State 
Supreme  Court;  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  644,  43 
L.  Ed.  843,  19  Sup.  Ct.  533,  declining  to  review  questions  not  raised 
below;  Swanson  v.  Kettler,  17  Idaho,  340,  105  Pac.  1065,  holding  ques- 
tion of  estoppel  is  not  Federal  question. 

Distinguished  in  Gilbert  v.  McNulta,  96  Fed.  84,  national  bank  re- 
ceiver is  suable  in  Federal  court  on  contract  made  as  such. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
38,  40,  .42,  57. 

State  judgment  as  to  capacity  in  whicb  national  bank  holds  funds 
raises  no  Federal  qnestion. 

Approved  in  Patek  v.  Patek,  166  Mich.  444,  446,  131  N.  W.  1104, 
holding  State  court  can  enjoin  receiver  of  national  bank  transmitting 
trust  fund  beyond  jurisdiction. 

172  U.   S.  434,  43  I..  Ed.  505,   19  Sup.  Ct.   873,  OAPITAL  NATIONAL 
BANE  v.  OOIJ>WATEB  NAT.  BANK. 

Not  cited. 

172  U.  S.  434-465,  43  L.  Ed.  506,   19  Sup.  Ot.  254,  KECK  v.  T7NITED 
STATES. 

Indictment  under  section  3082,  Bevised  Statutes,  must  disclose  par- 
ticulars of  offense. 

Approved  in  Sierra  v.  United  States,  233  Fed.  41,  discussing  in- 
dictment charging  filing  of  fraudulent  invoice;  Smith  v.  United  States, 
231  Fed.  31,  holding  conspiracy  to  defraud  United  States  cannot  be 
charged  in  general  terms;  Rupert  v.  United  States,  181  Fed.  90,  104 
C.  C.  A.  255,  holding  indictment  for  unlawful  killing  of  quail  need  not 
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allege  month  in  which  same  were  killed;  Rogers  y.  United  States,  180 
Fed.  58,  60,  61,  81  L.  B.  A.  (N.  S.)  264,  103  C.  C.  A.  408,  holding  in- 
dictment charging  that  defendant  ''did  bring  into  country  clandes- 
tinely" sufficiently  charged  smuggling;  United  States  v.  White,  171 
Fed.  777,  holding  indictment  may  allege  goods  '^as  subject  to  duty 
and  which  should  have  been  invoiced";  United  States  v.  Six  Hundred 
Forty-Six  Half-Boxes  of  Figs,  164  Fed.  780,  holding  one  charged  with 
making  out  false  invoice  must  be  shown  to  have  had  interest  in  goods; 
United  States  v.  Smith,  152  Fed.  545,  holding  indictment  charging  mis- 
application of  funds  and  credits  must  describe  funds  and  credits; 
McNiel  V.  United  States,  150  Fed.  84,  85,  80  C.  C.  A.  36,  upholding  in- 
dictment charging  bankrupt  with  unlawfully,  knowingly,  fraudulently 
concealing  property ;  United  States  v.  Howard,  132  Fed.  334,  date  being 
immaterial,  indictment  under  Rev.  Stats.,  §  5393,  for  subornation  of 
perjury  omission  is  cured  by  Rev.  Stats.,  §  1025,  curing  matter  of 
form ;  Dalton  v.  United  States,  127  Fed.  546,  62  C.  C.  A.  238,  holding 
indictment  under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud  must 
not  only  charge  the  devising  of  scheme  or  artifice  to  defraud,  to  be 
affected  by  using  mails,  but  must  by  direct  averment  set  out  facts  con- 
stituting scheme  or  artifice  so  devised  by  defendant;  One  Pearl  Chain 
v.  United  States,  123  Fed.  373,  59  C.  C.  A.  499,  holding  information 
ailing  that  importation  was  made  contrary  to  law  without  declaring 
same  for  duty,  but  failing  to  allege  violation  of  any  other  regulation 
than  those  prescribed  in  statute,  limited  prosecution  to  proof  of  a  vio- 
lation of  such  provisions ;  State  v.  Parkersburg  Brewing  Co.,  53  W.  Va. 
596,  45  S.  E.  925,  holding  insufficient  indictment  under  Code,  c.  32, 
§  19,  which  as  specification  of  offense  alleges  merely  that  defendant 
''in  house  and^  building  in  said  county,  knowingly  and  unlawfully  per- 
mitted intoxicating  liquors  to  be  sold  and  vended  contrary  to  law"; 
dissenting  opinion  in  Slack  v.  State,  61  Tex.  Cr.  406,  408,  409,  411, 
Ann.  Oas.  191SB,  112,  136  S.  W.  1091,  1092,  1094,  majority  holding 
exceptions  in  statute  need  not  be  negatived  in  indictment. 

Distinguished  in  Heike  v.  United  States,  192  Fed.  93,  112  C.  C.  A. 
615^  holding  indictment  for  conspiracy  need  not  set  out  particulars. 


Ckmgren  did  not  intend,  in  act  of  Augnst,  1894,  to  put  dtamonds  on 
free  Ust. 

Approved  in  Eidman  v.  Baldwin,  206  Fed.  430,  124  C.  C.  A.  310, 
holding  term  "personal  property"  in  War  Revenue  Act  of  1913  will  be 
given  common-law  meaning. 

Mere  acts  of  concealment  on  entering  port  do  not  constitute  smug. 
gUng  within  section  2866,  Bevised  Statutes. 

Approved  in  United  States  v.  Chavez,  199  Fed.  520,  521,  holding  one 
transporting  munitions  between  two  points  in  El  Paso  commits  no 
offense;.  United  States  v.  Caminata,  194  Fed.  904,  905,  holding  opinion 
need  not  be  carried  across  custom  lines  to  constitute  offense;  United 
Stales  V.  Chesbrough,  176  Fed.  780,  782,  holding  articles  of  wearing 
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apparel  are  included  in  i^^ord  "merchandise'*;  United  States  v.  218V^ 
Carats  Loose  Emeralds,  153  Fed.  647,  holding  it  is  not  necessary  to 
go  beyond  custom  lines  to  constitute  act  of  smu^ling;  United  States 
V.  One  Pearl  Chain,  139  Fed.  516,  517,  71  C.  C.  A.  500,  immigrant 
declaring  only  as  to  wearing  apparel  cannot  be  held  for  smu^ling 
where  pearl  chain  found  before  further  declaration;  American  Sugar 
Refining  Co.  ▼.  Bidwell,  124  Fed.  681,  holding  goods  arriving  at  port 
of  entry  of  United  States  from  Philippines  after  exchange  of  ratifica- 
tions and  President's  proclamation  of  treaty  of  Paris  were  not  subject 
to  duty  though  shipped  prior  to  that  date. 

When  offense  of  smuggling  is  complete.  Note,  31  L.  R.  A.  (N.  S.) 
264. 

Punctuation  as  affecting  construction  of  statutes.  Note,  10  Ann. 
Gas.  1088. 

Miscellaneous.  Cited  in  Standard  Oil  Co.  y.  United  States,  221 
U.  S.  59,  Ann.  Gas.  1912D,  734,  84  L.  R.  A.  (N.  8.)  834,  55  L.  Ed.  644, 
31  Sup.  Ct.  502,  holding  United  States  may  prohibit  undue  restraint 
on  trade;  Lorenz  v.  United  States,  24  App.  D.  C.  370,  holding  courts 
may  repunctuate  to  arrive  at  true  meaning  of  statnte. 

172  TJ.  a  466-471,  43  Ii.  Zkl.  617,  19  Sup.  Ct.  266,  CHAFFBU.  CHEBOOAI. 
ETC.  CO.  Y.  SULPHUR  MINES  CO. 

Supreme  Court  will  not  review  State  dedaion  based  on  grounds  broad 
enou^  to  eliminate  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
43. 

Miscellaneous.  Cited  in  Chicago  etc.  B»  R.  Co.  v.  Ebersole,  226 
U.  S.  601,  57  L.  Ed.  376,  33  Sup.  Ct.  114,  Post  Printing  etc.  Co.  v. 
Shafroth,  226  U.  S.  602,  57  L.  Ed.  377,  33  Sup.  Ct.  115,  and  Zavelo  v. 
Leichtman,  Goodman  &  Co.,  226  U.  S.  605,  57  L.  Ed.  378,  33  Sup. 
Ct.  218,  all  dismissing  for  want  of  jurisdcition. 

172  V.  S.  472-473,  43  L.  Ed.  620,  19  Sup.  Ct  268,  CHAFPELL  CBEMICAL 
ETC.  CO.  y.  SUIaPHUE  MINES  CO. 

State  court's  dlsmisBal  of  anieal  because  not  pr<9erly  taken  ralBes 
no  Federal  qiiestlon. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
44. 

172  U.  S.  474-475,  43  L.  Ed.  620,  19  Sap.  Ct.  268,  CHAFFEUi  CHEM- 
ICAL ETC.  CO.  v.  SUU'HUE  MINES  00. 

Constitution  of  Maryland  does  not  discriminate  against  Baltimore  in 
abridging  right  of  Jury  trial. 
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Approved  in  Oeampo  ▼.  United  States,  234  U.  S.  99,  58  L.  Ed.  1235, 
34  Sup.  Ct.  712,  holding  Philippine  commission  might  dispense  with 
preliminaiy  examination;  Mason  v.  Missouri,  179  U.  S.  335,  45  L.  Ed. 
220,  21  Sup.  Ct.  128,  upholding  Missouri  registration  law  of  1895, 
applicable  to  only  one  city  in  State. 

172  U.  a  47&-ft98,  43  L.  Ed.  621,  19  Bup^  Ot  247,  OOItUMBIA  WATER- 
POWEE.  CO.  v.  OOImTJMBIA  ELEOTBIO  ETO.  POWEB  €X>. 

When  SniMranie  Court  may  re^ew  State  dedsloiis  under  Revised  Stat^ 
ntea,  section  700,  stated. 

Approved  in  Eennard  v.  Nebraska,  186  U.  S.  307,  308,  46  L.  Ed.  1176, 
1177,  22  Sup.  Ct.  881,  holding  Nebraska  decision  that  Pawnee  reser- 
vation lands  are  public  lands  within  Enabling  Act  of  1864  does  not 
raise  Federal  question;  Eastern  Bldg.  &  Loan  Assn.  v.  Welling,  181 
U.  8.  49,  45  L.  Ed.  741,  21  Sup.  Ct.  532,  holding  contentions  that 
State  decree  denies  full  faith  and  credit  to  public  acts  of  another 
State  and  that  obligation  of  contract  is  impaired  will  not  be  consid- 
ered on  error  to  State  court  where  not  made  until  rehearing. 

YHiat  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527,  531. 

Snpreme  Court  will  not  decline  Jurisdiction  because  Federal  duestioii 
was  not  specially  set  up,  if  necessarily  involved. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McDonald,  214  U.  S.  193, 
53  L.  Ed.  964,  29  Sup.  Ct.  546,  holding  refusal  to  remove  cause  does 
not  raise  Federal  question  where  right  to  removal  was  not  claimed 
as  Federal  right ;  Sweringen  v.  St.  Louis,  185  U.  S.  46,  46  L.  Ed..  799, 
22  Sup.  Ct.  572,  holding  State  decision  that  courses  alleged  and  dis- 
tances set  forth  in  government  patent  do  not  as  matter  of  fact  bring 
eastern  boundary  to  Mississippi  raises  no  Federal  question  where 
validity  of  grant  not  questioned  and  no  question  made  as  to  authority 
of  government  to  convey  to  water's  edge;  Tazoo  &  M.  V.  B.  R.  Co.  v. 
Adams,  180  U.  S.  14,  45  L.  Ed.  404,  21  Sup.  Ct.  245,  holding  Federal 
question  as  to  impairment  of  obligation  of  contract  was  sufficiently 
raised  in  State  court  though  contract  clause  of  Constitution  not  dis- 
cussed where  case  turned  upon  existence  of  such  contract  and  no 
question  was  made  that  if  there  had  been  contract  it  was  impaired  by 
State  legislation;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  holding 
suit  under  Federal  Liability  Act  is  under  Federal  right;  Mitchell  v. 
Joplin  Nat.  Bank,  184  Mo.  App.  485,  170  S.  W.  676,  holding  question 
of  usury  is  within  jurisdiction  of  Federal  court. 

Distinguished  in  Osborne  v.  Clark,  204  U.  S.  568,  51  L.  Ed.  626,  27 
Sup.  Ct.  319,  holding  fact  that  State  law  might  have  been  assailed 
does  not  raise  Federal  question;  Chicago  etc.  Ry.  Co.  v.  McGuire,  196 
U.  S.  132,  49  L.  Ed.  417,  25  Sup.  Ct.  200,  claim  that  appellate  court 
did  not  give  full  credit  to  foreclosure  decree  of  Federal  court  will  not^ 
be  beard  for  first  time  on  petition  for  review;  Harding  v.  Illinois, 
196  U.  S.  85,  86,  49  L.  Ed.  896,  25  Sup.  Ct.  176,  assertion  that  State 
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Btatute  violates  Constitution  without  pointing  out  where  does  not  con- 
fer jurisdiction  on  Federal  court  of  writ  of  error;  Tazoo  &  M.  V. 
R.  R.  Co.  V.  Adams,  180  U.  S.  48,  45  L.  Ed.  418,  21  Sup.  Ct.  258,  deny- 
ing jurisdiction  on  ground  of  impairment  of  obligation  of  contract 
when  only  question  involved  in  State  court  was  construction  of  charter, 
though  it  appears  there  were  statutes  subsequent  thereto  which  might 
have  been  but  were  not  relied  upon  as  raising  Federal  question  concern- 
ing the  construction  of  the  contract;  Bolln  v.  Nebraska,  176  U.  S.  92, 
44  L.  Ed.  385,  20  Sup.  Ct.  290,  holding  objection  that  defendant  was 
denied  due  process  of  law  in  being  refused  jury  trial  upon  plea  in 
abatement  cannot  be  raised  in  Supreme  Court  where  no  violation  of 
Fourteenth  Amendment  was  set  up  until  after  decision  of  State 
Supreme  Court;  Telluride  Power  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  175 
U.  S.  647,  44  L.  Ed.  808,'  20  Sup.  Ct.  248,  declining  to  review  questions 
of  fact  which  might  be  basis  of  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to. obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
88,  84. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  63  L.  B.  A.  473. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  574,  577,  579. 

State,  having  absolute  rlglit  to  speclfled  horse-power,  may  dispose  of 
it  a0  it  sees  lit. 

Approved  in  dissenting  opinion  in  Evans  v.  United  States,  31  App. 
D.  C.  556,  majority  holding  citizens  of  Virginia  possess  no  vested  right 
to  fish  in  Potomac  River  in  District  of  Columbia. 

Whether  plaintiff  in  rait  in  State  conrt  has  legal  title,  Involves  no 
Federal  question. 

Approved  in  Scudder  v.  Controller  of  New  York,  175  U.  S.  36,  44 
L.  Ed.  64,  20  Sup.  Ct.  27,  where  Federal  question  was  not  raised  below. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  856. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Krueck  v.  Phoenix 
Chair  Co.,  157  Wis.  275,  Ann.  Gas.  1916B,  291,  147  N.  W.  45,  5  N.  C. 
C.  A.  270,  majority  upholding  powers  of  Industrial  Commission  of 
State  of  Wisconsin. 

172  U.  S.  493-515,  43  L.  Ed.  528,  19  Sup.  Cft.  238,  PiTTSBTJBaH  ETO. 
BY.  CO.  V.  LONG  ISUIND  LOAN  ETO.  CO. 

Whether  due  effect  was  accorded  foreclosure  in  Federal  court  is  Fed- 
eral question. 

Approved  in  Werelin  v.  New  Orleans,  177  U.  S.  396,  44  L.  Ed.  C20, 
20  Sup.  Ct.  685,  following  rule;  Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.,  222  U.  S.  305,  56  L.  Ed.  213,  32  Sup.  Ct.  96,  holding  Federal 
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question  involved  where  State  court  refused  to  give  effect  to  injunction 
issued  out  of  bankruptcy;  VirginiarCarolina  Chemical  Co.  v.  Kirven, 
215  U.  S.  257,  54  L.  Ed.  184,  30  Sup.  Ct.  78,  holding  Federal  courts 
follow  law  of  State  that  claim  for  damages  because  of  poor  quality 
of  material  must  be  set  up  in  action  on  note  given  for  same;  Wabash 
R.  R.  Co.  V.  Adelbert  College,  208  U.  S.  53,  52  L.  Ed.  386,  28  Sup. 
Ct.  182,  holding  Circuit  Court  could  retain  jurisdiction  of  res  even 
after  foreclosure  of  mortgage  on  railroad  property;  National  Foundry 
&  Pipe  Works  v.  Oconto  City  Water  Supply  Co.,  183  U.  S.  234,  46 
L.  Ed.  169,  22  Sup.  Ct.  118,  holding  Federal  question  is  presented  by 
contention  that  due  effect  to  Federal  decree  was  denied  by  action  of 
lower  court  in  sustaining  plea  of  res  adjudicata  predicated  on  decree 
of  such  Federal  court,  where  determination  as  to  validity  of  plea 
necessitates  decision  as  to  whether  by  sustaining  such  plea  rights  were 
denied  which  were  vested  under  another  Federal  decree;  Avery  v.  Pop- 
per, 179  U.  S.  313,  45  L.  Ed.  206,  21  Sup.  Ct.  97,  holding  in  action 
by  chattel  mortgagee  of  certain  cattle  against  purchaser  of  same  at 
marshal's  execution  sale  question  whether  chattel  mortgage  upon  por- 
tion of  such  cattle  which  did  not  identify  particular  animals  covered 
by  it  was  good  as  against  purchaser  of  entire  lot  at  marshal's  sale  did 
not  present  Federal  question;  James  v.  Central  Trust  Co.,  98  Fed.  494, 
39  C.  C.  A.  126,  holding  where  judgment  creditor  of  railroad  whose 
cause  of  action  arose  after  sale  of  its  road  by  Federal  court  on  fore- 
closure and  who  is  seeking  by  suit  in  State  court  to  enforce  his  judg- 
ment against  road  under  State  statute  cannot  be  enjoined  by  Federal 
court  from  maintaining  suit  in  State  court,  nor  can  it  be  compelled  by 
supplementary  proceedings  instituted  by  purchaser  to  submit  rights 
to  adjudication  by  Federal  court ;  Old  Dominion  Copper  Min.  etp.  Co.  v. 
Bigelow,  203  Mass.  205,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  213,  holding 
New  York  court's  dismissal  of  suit  against  one  joint  tort-feasor  is 
not  bar  to  action  against  other  in  Massachusetts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  528. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A. 

37. 

State  court  gave  due  effect  to  Federal  court's  foreclosure  of  second 
mortgage,  in  aUowlng  holder  of  first  mortgage  bonds  to  enforce  secnilty. 
Approved  in  Deposit  Bank  v.  Frankfort  191  U.  S.  515,  48  L.  Ed.  283, 
24  Sup.  Ct.  159,  holding  Federal  decree  adjudging  that  Kentucky  stat- 
utes of  1885  created  irrevocable  tax  exemption,  which  decree  rests  upon 
decision  of  inferior  State  court,  is  conclusive  notwithstanding  reversal 
by  highest  State  court  and  repudiation  by  both  State  and  Federal  Su- 
preme Courts  of  contract  exemption;  Hancock  Nat.  Bank  v.  Farnum, 
176  U.  S.  645,  44  L.  Ed.  622,  20  Sup.  Ct.  508,  holding  Circuit  Court 
judgment  must  be  given  same  effect  in  other  States  that  it  is  entitled 
to  in  State  where  rendered;  James  v.  Central  Trust  Co.,  98  Fed.  493, 
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39  C.  C.  A«  126,  holding  where  Federal  eonrt  has  f  oreelosed  ndlroad 
mortgage  and  sold  property,  it  may  enjoin  stockholder  from  maintain- 
ing in  8tate  eonrt  suit  to  place  road  in  hands  of  receiver  in  disr^ard 
of  decree  of  Federal  eonrt;  Roberts  ▼.  W.  H.  Hughes  Co.,  86  Vt.  93, 
83  Atl.  814,  holding  corporate  bonds  received  without  notice  of  encum- 
brances are  prior  to  such  encumbrances. 

Distinguished  in  Illinois  Central  R.  R.  Co.  ▼.  Bentz,  108  Tenn.  675, 
91  Am.  St.  Bep.  766,  69  8.  W.  319,  holding  where  Federal  Circuit  Court 
of  Appeals  reverses  judgment  in  favor  of  plaintiff  and  remands  cause 
for  new  trial  and  plaintiff  thereupon  takes  voluntary  nonsuit  and 
brings  new  action.  Federal  decision  is  not  bar  to  such  suit. 

172  v.  &  616-633,  43  !■.  Ed.  536,  19  Sup.  Cti  269,  FITT8  ▼.  McQHEE. 

Federal  court  caimot  restrain  State  olllcer  from  suing  to  enforce  State 
statute. 

Approved  in  Scully  v.  Bird,  209  U.  S.  486,  52  L.  Ed.  902,  28  Sup.  Ct. 
597,  holding  Federal  court  cannot  of  its  own  motion  dismiss  suit 
against  State;  Barney  v.  New  York,  193  U.  S.  440,  48  L,  Ed.  741,  24 
Sup.  Ct.  502,  Federal  court  will  not  enjoin  building  of  tunnel  under 
city  street  by  city  where  act  forbidden  by  State  legislation;  Cincinnati 
Street  R.  Co.  v.  Snell,  193  U.  S.  36,  48  L.  Ed.  607,  24  Sup.  Ct.  319, 
upholding  Ohio  Rev.  Stats.,  §  5030,  granting  change  of  venue  where 
opposite  party  corporation  with  principal  place  of  business  in  county, 
but  denying  corporation  that  right;  Sperry-Hutchinson  Co.  v.  Kuhn, 
212  Fed.  556,  557,  refusing  to  enjoin  attorney  general  from  enforcing 
State  statute ;  Plain  v.  Home,  196  Fed.  584,  refusing  to  enjoin  collection 
of  assessment  under  Reclamation  Act;  Shawnee  Milling  Co.  v.  Temple, 
179  Fed.  519,  refusing  to  enjoin  enforcement  of  pure  food  law;  Chris- 
tion  Moerlein  Brewing  Co.  v.  Hill,  166  Fed.  149,  refusing  to  enjoin 
enforcement  of  act  prohibiting  manufacture  of  intoxicating  liquors; 
Grand  Trunk  etc.  Ry.  Co.  v.  Curry,  162  Fed.  981,  refusing  to  enjoin 
imposition  of  tax  on  foreign  corporation;  Western  Union  Tel.  Co.  v. 
Andrews,  154  Fed.  99,  105,  refusing  to  enjoin  enforcement  of  act  re- 
quiring license  fee  of  corporations;  Davis  &  Famum  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  217,  47  L.  Ed.  780,  23  Sup.  Ct.  500,  denying  juris- 
diction to  restrain  criminal  proceedings  under  ordinance  prohibiting 
erection  of  gasworks  within  certain  limits;  Hutchinson  v.  Snuth,  140 
Fed.  983,  Federal  court  has  no  jurisdiction  of  suit  against  attorney 
treneral  of  State  to  have  statute  declared  void;  Coulter  v,  Fargo,  127 
Fed.  913,  62  C.  C.  A.  444,  holding  where  in  suit  to  restrain  collection 
of  tax  it  was  averred  that  part  of  sum  was  claimed  by  State  and 
balance  by  counties,  bill  not  being  maintainable  in  so  far  as  it  affects 
amount  claimed  by  State,  amount  in  controversy  is  determinable  by 
balance ;  Coulter  v.  Weir,  127  Fed.  905,  62  C.  C.  A.  429,  holding  under 
Kentucky  statutes  of  1903,  where  valuation  of  corporation's  franchise 
has  been  made  by  State  board  and  auditor  had  given  final  notice  thereof 
before  suit  was  brought  against  him  to  restrain  collection  of  tax  bill  not 
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maintainable  as  to  part  due  State;  Morenci  Copper  Co.  v.  Freer^  127 
Fed.  203,  205,  holding  suit  by  corporation  to  restrain  attorney  general 
from  instituting  suit  in  name  of  State  to  forfeit  corporation's  charter 
is  suit  against  State;  Union  Trust  Co.  v.  Steams,  119  Fed.  791,  793, 
795,  holding  suit  against  attorney  general  to  enjoin  him  from  insti- 
tuting criminal  proceedings  in  name  of  State  under  State  statute  by 
whirli  they  arc  charged  with  no  special  duty  is  suit  against  State;  Ar- 
buckle  y.  Blackburn,  113  Fed.  624,  65  L.  E.  A.  864,  51  C.  C.  A.  122, 
lel using  to  enjoin  Ohio  food  commissioner  from  prosecuting  for  viola- 
tions of  pure  food  law;  The  Old  Dominion  Tel.  Co.  v.  Powers,  140  Ala. 
225,  226,  228,  37  South.  196,  197,  Federal  court  will  not  punish  for  con- 
tempt State  officers  violating  injunction,  enjoining  arrest  of  complain- 
ant's employee;  Pitoock  v.  State,  91  Ark.  535,  536,  1S4  Am.  St.  Bep. 
88,  121  S.  W.  745,  holding  suit  against  State  penitentiary  board  is  suit 
against  State;  Ray  v.  Garrison,  42  App.  D.  C.  37,  refusing  to  enjoin 
Secretary  of  War;  People  v.  Shuler,  136  Mich.  165,  98  N.  W.  988, 
upholding  local  option  law,  Pub.  Acts  1899,  p.  275,  No.  183,  compelling 
druggist  to  report  liquor  sale  to  prosecuting  attorney;  People  v.  Rob- 
inson, 135  Mich.  514,  98  N.  W.  12,  reports  of  druggist  of  liquor  sold 
are  admissible  in  prosecution  for  violation  of  local  option  though  filini^ 
not  compulsory;  Buchanan  v.  State  Treasurer,  68  S.  C.  420,  47  S.  E. 
686,  State  court  without  jurisdiction  to  issue  mandamus  to  compel 
State  Treasurer  to  pay  judge's  salary  in  absence  of  statute  fixing  it ; 
Stephens  v.  Texas  etc.  Ry.  Co.,  100  Tex.  184,  97  S.  W.  311,  refusing  to 
enjoin  imposition  of  occupation  tax  on  railroads;  Ball  v.  Rutland  R.  R. 
Co.,  93  Fed.  518,  where  railroad  sued  State's  attorney  to  restrain  en- 
forcement of  mileage-book  law;  Miller  v.  State  Board  of  Agriculture, 
46  W.  Va.  194,  76  Am.  St.  Bep.  814,  32  S.  £.  1008,  mandamus  does  not 
lie  against  State  officers  to  enforce  contract;  dissenting  opinion  in 
Truax  v.  Raich,  239  U.  S.  44,  60  L.  Ed.  136,  36  Sup.  Ct.  11,  majority 
holding  suit  by  alien  to  restrain  enforcement  of  Arizona  anti-alien 
labor  law  is  not  suit  against  State;  dissenting  opinion  in  Ex  parte 
Young,  209  U.  S.  190,  195,  200,  14  Ann.  Cas.  764,  13  I*.  R.  A.  (N.  S.) 
932,  52  L.  Ed.  741,  743,  745,  28  Sup.  Ct.  441,  majority  holding  Federal 
court  may  enjoin  Attorney  General  from  enforcing  State  statute;  dis- 
senting opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S.  331,  48 
Ij.  Ed.  466,  24  Sup.  Ct.  282,  majority  upholding  Supreme  Court's 
original  jurisdiction  over  suit  by  one  State  as  donee  of  holders  of  bonds 
of  another  State  and  secured  by  mortgage  of  stock  belonging  to  latter 
to  compel  payment  of  bonds  and  subject  stock  to  debt ;  dissenting  opin- 
ion in  Bracey  v.  Darst,  218  Fed.  502,  majority  enjoining  blue  sky  law 
of  State  of  West  Virginia;  dissenting  opinion  in  State  ex  rel.  Bolens 
V.  Frear,  148  Wis.  530,  Ann.  Cas.  1913A,  1147,  L.  R.  A.  1915B,  669, 
134  N.  W.  698,  majority  allowing  taxpayer  to  enjoin  assessment. 

Distinguished  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  621,  56  L.  Ed. 
577,  32  Sup.  Ct.  340,  holding  injunction  will  issue  to  restrain  criminal 

xvm— 9 
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proceedings  by  Secretaiy  of  War  on  account  of  reclaiming  of  land 
beyond  harbor  limits;  Ex  parte  Young,  209  U.  S.  156,  14  Ann.  Oas. 
764,  IS  L.  R.  A.  (N.  8.)  932,  52  L.  Ed.  727,  28  Sup.  Ct.  441,  holding 
Federal  court  may  enjoin  attorney  general  from  enforcing  State  stat- 
ute; McNeiU  y.  Southern  Ry.  Co.,  202  U.  S.  559,  60  L.  Ed.  1147,  26 
Sup.  Ct.  722,  Federal  court  will  enjoin  interference  by  State  corpora- 
tion commission  under  bill  alleging  violation  of  Federal  rights;  Gunter 
V.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  291,  60  L.  Ed.  487,  26  Sup.  Ct. 
252,  in  suit  over  validity  of  tax  where  Federal  court  has  jurisdiction 
by  voluntary  submission,  collection  of  tax  will  be  enjoined  as  ancillary 
remedy;  Illinois  Central  R.  R.  Co.  v.  Adams,  180  U.  S.  39,  45  L.  Ed. 
414,  "21  Sup.  Ct.  256,  holding  defense  that  suit,  nominally  against  an 
individual  by  name,  is  really  suit  against  State  of  which  Federal  court 
has  no  jurisdiction  cannot  be  made  on  motion  to  dismiss ;  Louisville  etc. 
R.  Co.  V.  Bosworth,  209  Fed.  391,  392,  395,  396,  398,  399,  holding  Fed- 
eral court  will  enjoin  suit  brought  to  enforce  payment  of  delinquent 
taxes;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  holding  equity  will 
enjoin  State  officers  exceeding  their  authority;  Central  of  Geoi^a  Ry. 
Co.  V.  Railroad  Commission,  161  Fed.  967,  968,  969,  970,  972,  and  St. 
Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  718,  719,  both  holding  suit  against 
State  Railroad  Commission  is  not  suit  against  State;  St.  Louis  etc. 
R.  Co.  V.  Hadley,  161  Fed.  423,  and  Louisville  etc.  R^  Co.  v.  Railroad 
Commission,  157  Fed.  951,  952,  953,  954,  956,  both  holding  suit  against 
Railroad  Commission  is  not  suit  against  State;  Collier  v.  Qoessling, 
160  Fed.  610,  87  C.  C.  A.  506,  holding  Federal  court  would  enjoin  action 
under  void  tax  list;  Chicago  etc.  Ry.  Co.  v.  Swanger,  157  Fed.  790, 
enjoining  Secretary  of  State  from  revoking  license  of  foreign  corpora- 
tion ;  Southern  Ry.  Co.  v.  McNeill,  155  Fed.  764,  770,  enjoining  enforce- 
ment of  railroad  rates;  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed.  229,  and 
St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  155  Fed.  224,  both  holding  Federal 
court  will  enjoin  enforcement  of  railroad  rates  pending  determination 
of  their  legality;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  308, 
310,  holdipg  suit  against  State  treasurer  to  compel  him  to  turn  over 
securities  to  receiver  of  bank  is  not  suit  against  State;  Haverhill  Gas- 
light Co.  V.  Barker,  109  Fed.  695,  holding  suit  by  gas  company  against 
State  gas  commission  and  attorney  general  to  enjoin  threatened  pro- 
<'cedings  to  enforce  orders  of  commission  is  not  suit  against  State; 
Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  356,  357,  holding  suit  in  Fed- 
oral  court  by  telegraph  company  against  members  of  court  of  visitation 
of  Kansas  and  State  solicitor  to  enjoin  proceedings  by  defendants  to 
enforce  compliance  with  rates  established  by  statute  and  alleged  to  be 
invalid  under  Federal  Constitution  is  not  suit  against  State;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  144,  67  S.  E.  620,  enjoining  enforce- 
ment of  rate  statute. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Bep.  8S2,  886,  843. 
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Suit  to  enjoin  enforcement  of  statute  by  State  ofScer  as  suit  against 
State  within  eonstittitional  prohibition.  Note,  14  Ann.  Oas.  792, 
793. 

When  action  against  officer  deemed  against  State.  Note,  44  L.  R. 
A.  (N.  8.)  216,  220,  221,  223,  224. 

Circuit  court  canxiot  enjoin  criminal  prosecution  in  State  court. 
Approved  in  Prout  v.  Starr,  188  U.  S.  543,  47  L.  Ed.  587,  23  Sup. 
CL  401  (affirming  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  8),  holding 
where  Federal  court  in  suit  by  stockholders  enjoined  railroad  from 
putting  in  force  State  rates  and  also  enjoined  State  officers  from 
instituting  proceedings  to  enforce  such  statute,  it  may  enjoin  suit  by 
succeeding  attorney  general  in  name  of  State  to  recover  penalties  from 
railroad  officials  for  failure  to  enforce  rate  schedule;  Pacific  Whaling 
Co.  V.  United  States,  187  U.  S.  452,  47  L.  Ed.  255,  23  Sup.  Ct.  156, 
holding  where  applicant  filed  with  Alaska  District  Court  a  petition  for 
license  for  vessels  and  canneries,  under  Alaska  Crim.  Code,  §  460,  and 
also  protest  against  being  required  to  take  out  license  to  which  petition 
and  protest  District  Court  clerk  is  not  made  party,  appeal  does  not  lie 
to  Supreme  Court  from  order  granting  license  and  overruling  protest; 
Moss  &  Co.  V.  McCarthy,  191  Fed.  204,  205,  206,  207,  refusing  to  enjoin 
enforcement  of  municipal  ordinance  prohibiting  bucket-shops;  Logan 
&  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  574,  refusing  to  enjoin  enforce- 
ment of  ordinance  prohibiting  bucket-shops;  Smith  v.  Alexander,  146 
Fed.  108,  Federal  court  refuses  preliminary  injunction,  purpose  of 
which  is  enforcement  of  contract  against  State,  validity  of  which  de- 
nied; Camden  etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  427,  428,  429,  431, 
434,  prosecution  under  ordinance  requiring  railroad  to  keep  flagman 
at  crossing  will  not  be  enjoined  by  Federal  court;  Gravenberg  v.  Laws, 
100  Fed.  4,  40  C.  C.  A.  240,  holding  in  action  at  law  to  recover  fixed 
sTun  due  under  contract  and  seeking  sequestration  of  defendant's  prop- 
erty, persons  claiming  labor  liens  against  such  property  cannot  intervene 
jointly  where  such  intervention  involves  trial  of  numerous  separate 
issues  of  fact;  Alabama  Girls'  Industrial  School  v.  Reynolds,  143  Ala. 
584,  42  South.  115,  under  Act  1900-1901,  p.  2247,  establishing  girls' 
industrial  school,  action  against  such  school  is  against  State;  Ferguson 
v.  Martineau,  115  Ark.  322,  171  S.  W.  474,  refusing  to  enjoin  execution 
of  criminal  judgment;  Nims  v.  Gilmore,  17  Idaho,  614,  617,  107  Pac. 
'81,  refusing  to  enjoin  enforcement  of  local  option  statute;  State  v. 
Snelling,  71  Kan.  507,  80  Pac.  968,  after  order  of  State  court  of  general 
jurisdiction  enjoining  arrest  of  corporation  employee,  Supreme  Court 
will  not  order  arrest ;  State  v.  Wood,  155  Mo.  450,  56  S.  W.  478,  refus- 
ing to  restrain  State  beer  inspector  from  enforcing  beer  inspection  law 
of  1899;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb.  549,  85  N.  W.  557, 
holding  Federal  injunction  cannot  lawfully  forbid  attorney  general  from 
suing  for  penalties  claimed  by  State  under  maximum  freight  law; 
Southern  Express  Co.  v.  City  of  High  Point,  167  N.  C.  105,  83  S.  E. 
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255,  refusing  to  enjoin  prosecution  for  importation  of  intoxicating 
liquor;  State  v.  Southern  Ry.  Co.,  146  N.  C.  534,  IS  L.  B.  A.  (N.  S.) 
966,  59  S.  E.  584,  refusing  to  enjoin  action  against  carrier  for  charging 
excessive  passenger  rates;  Brown  v.  State,  59  Wash.  196,  109  Pac. 
803,  refusing  to  enjoin  execution  of  criminal  sentence. 

Distinguished  in  Palatka  Waterworks  v.  Palatka,  127  Fed.  164,  hold- 
ing bill  seeking  to  maintain  original  contract  under  which  complainant 
is  furnishing  water  to  city  and  citizens  and  to  prevent  enforcement 
of  lower  rates  fixed  ordinance  is  not  one  to  enjoin  criminal  prosecution, 
though  ordinance  may  be  enforced  by  fines  and  penalties;  Le  Blanc  v. 
New  Orleans,  138  La.  261,  70  South,  218,  holding  equity  will  enjoin 
prosecution  under  illegal  ordinance. 

Power  of  equity  to  enjoin  criminal  prosecution*    Note,  19  Ann. 
Gas.  459. 

Federal  court  will  not  release  State  court's  prisoner  on  habeas  corpus^ 
except  under  unusual  circumstances. 

Approved  in  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  habeas  corpus  will  not  be  granted  by  Federal  Supreme  Court  to 
one  convicted  of  bringing  intoxicants  into  Indian  country;  Minnesota  . 
V.  Brundage.  180  U.  S.  502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  denying 
Federal  habeas  corpus,  where  applicant  held  in  custody  for  violation 
of  Minnesota  dairy  law  of  1899,  had  not  exhausted  all  his  State  reme- 
dies; Ex  parte  Larsen,  233  Fed.  710,  holding  Federal  courts  may  re- 
lease one  held  under  void  law;  United  States  v.  McAleese,  93  Fed. 
658,  35  C.  C.  A.  529,  and  In  re  O'Brien,  95  Fed.  132,  prisoner  must 
exhaust  State  court  remedies. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judg- 
ment and  sentence.    Note,  87  Am.  St.  Rep.  201. 

Miscellaneous.  Cited  in  City  of  Louisville  v.  Cumberland  Tel.  & 
Tel.  Co.,  155  Fed.  727,  12  Ann.  Oas.  500,  84  C.  C.  A.  151,  in  opinion  of 
lower  court ;  Gaines  v.  Knecht,  27  App.  D.  C.  634,  holding  constitution- 
ality of  Trademark  Act  will  not  be  determined  in  suit  to  enjoin  in- 
fringement of  trademark. 

172  U.  S.  534-^57,  43  !>.  Ed.  543,  19  Sup.  Ct.  296,  WASHINGTON  GAS- 
UGHT  OO.  V.  LANSDEN. 

Corporation  is  not  liable  for  agent's  torts,  not  committed  in  course 
and  within  scope  of  employment. 

Approved  in  Grand  Union  Tea  Co.  v.  Lord,  231  Fed.  393,  holding 
evidence  showed  that  slanderous  words  were  spoken  in  course  of  busi- 
ness and  corporation  was  liable;  Memphis  Tel.  Co.  v.  Cumberland  Tel. 
&  Tel.  Co.,  231  Fed.  841,  refusing  to  allow  recovery  against  phone  com- 
pany for  action  of  servant  in  removing  phone;  International  Text  Book 
Co.  V.  Heartt,  136  Fed.  132,  69  C.  C.  A.  127,  where  employment  limited 
to  checking  up  accounts,  corporation  not  liable  for  slanderous  statement 
of    employee  after  leaving    special    employment;    Hindman  v.  First 
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National  Bank,  112  Fed.  940,  57  L.  R.  A.  108,  50  C.  C.  A.  623,  and 
Hindman  v.  First  Nat.  Bank,  98  Fed.  567,  48  L.  R.  A.  210,  39  G.  C.  A. 
1,  both  holding  where  bank,  in  order  to  sell  its  collateral,  through  its 
directors  causes  cashier  to  make  false  statement  to  insurance  commis- 
sioner concerning  deposits  of  insurance  company,  for  purpose  of  de- 
ceiving him  and  securing  license  and  then  conspires  with  company  to 
make  same  public,  is  liable  for  deceit  to  one  purchasing  stock  on 
strength  of  statement;  Warner  v.  Missouri  Pac.  Ry.  Co.,  112  Fed.  117, 
118,  holding  essential  averment  of  malice  in  declaration  for  libel  should 
connect  corporation  with  express  malice  of  its  agent  by  substantive 
averment  that  it  authorized  writing  and  its  publication  or  that  it  had 
ratified  such  acts;  Roche  v.  Washington  Gas  Light  Co.,  43  App.  D.  C. 
579,  holding  corporation  not  liable  for  action  of  malicious  prosecution 
instituted  by  one  of  its  agents;  Axman  v.  Washington  Gaslight  Co.,  38 
App.  D.  C.  155,  161,  holding  gas  company  liable  for  assault  and  battery 
committed  by  its  agents;  United  Cigar  Stores  Co,  v.  Young,  36  App. 
D.  C.  405,  holding  corporation  liable  for  false  arrest  instituted  by  its 
superintendent;  Duquesne  Distributing  Co.  v.  Greenbaum,  135  Ky.  188, 
21  Ann.  Gas.  481,  24  L.  E.  A.  (N.  S.)  955,  121  S.  W.  1028,  holding  part- 
nership liable  as  firm  for  slander  committed  by  servant  acting  within 
scope  of  employment;  Kane  v.  Boston  Mut.  Life  Ins.  Co.,  200  Mass. 
269,  86  N.  E.  304,  refusing  to  hold  insurance  company  liable  for  slan- 
derous acts  of  agents;  Nava  v.  Northwestern  Telephone  Exchange  Co., 
112  Minn.  202,  127  N.  W.  936,  holding  jury  must  decide  whether  agent 
acted  in  scope  of  authority;  Pay  ton  v.  People's  Credit  Clothing  Co., 
136  Mo.  App.  581,  582,  118  S.  W.  532,  533,  holding  evidence  showed 
that  slander  of  agent  was  done  in  scope  of  employment;  Sawyer  v. 
Norfolk  etc.  B.  Co.,  142  N.  C.  8,  115  Am.  St.  Bep.^  716,  9  Ann.  Gas. 
440,  54  S.  E.  795,  holding  railroad  not  liable  for  comments  made  by 
superintendent  on  work  of  former  employee;  Williamson  v.  Eastern 
Bldg.  etc.  Assn.,  54  S.  C.  595,  71  Am.  St.  Bep.  828,  32  S.  E.  769,  build- 
ing association,  which  secures  money  by  misrepresentation,  is  liable 
in  tort;  Sun  Life  Assur.  Co.  v.  Bailey,  101  Va.  446,  44  S.  E.  693,  hold- 
ing corporation  is  responsible  for  publication  of  libel  or  of  insulting 
words,  under  statute,  by  its  agent  acting  within  scope  of  his  employ- 
ment and  in  course  of  business  of  corporation. 

Liability  of  a  principal  for  the  unauthorized  acts  of  his  agent. 

Note,  88  Am.  St  Bep.  794. 
Personal  civil  liability  of  ofiBcer  or  director  to  person  injured  by 

tort  of  corporation.    Note,  Ann.  Gas.  1913D,  1058. 
Liability  of  corporation  for  libel  or  slander.    Note,  9  Ann.  Gas.  433. 
Liability   of  employer,   other  than  proprietor  of  publication,  for 

libel  by  employee.    Note,  L.  B.  A.  1915D,  867,  868,  870,  871,  872. 

Agent's  authority  to  act  is  detenninable  by  court  where  evidence  leads 
to  but  one  conclusion. 

Approved  in  New  York  Central  etc.  R.  R.  Co.  v.  United  States,  212 
U.  8.  494,  53  L.  Ed.  621,  29  Sup.  Ct.  304,  holding  acts  of  officers  are 
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imputed  to  corporation;  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S. 
188,  189, 190,  46  If.  Ed.  494,  495,  22  Sup.  Ct.  345,  346,  holding  question 
whether  cotton  was  set  on  fire  by  sparks  from  locomotive  is  for  jury 
where  cotton  was  stored  in  open  sheds  along  tracks,  where  only  loco- 
motive near  cotton  on  day  of  fire  did  not  go  near  shed  and  was  not 
shown  to  have  thrown  any  sparks,  and  if  it  did,  wind  would  have  blown 
them  the  other  way;  Norfolk  etc.  Ry.  Co.  v.  Hauser,  211  Fed.  571,  128 
C.  C.  A.  167,  holding  where  there  are  several  inferences,  court  must 
leave  question  for  jury;  Clark  v.  Chesapeake  etc.  Telephone  Co.,  42  ^ 
App.  D.  C.  448,  holding  complaint  is  demurrable  where  it  does  not 
show  authority  in  agent  making  statement. 

Corporation  is  not  liable  for  onaathorized  act  of  manager  in  sliding 
libelous  letter,  although  copied  in  its  books. 

Approved  in  Pennsylvania  Iron  WoAs  Co.  v.  Henry  Voght  Mach.  Co., 
139  Ky.  602,  8  L.  E.  A.  (N.  8.)  1023,  96  S.  W.  552,  holding  corporation 
liable  for  authorized  act  of  agent  in  sending  libelous  letter;  Lancaster 
V.  Southern  Life  Ins.  Co.,  89  S.  C.  186,  71  S.  E.  866,  holding  insurance 
company  liable  in  tort  for  selling  ultra  vires  issue  of  stock. 

It  is  no  def  enm  that  published  article  contained  other  matter  than 
that  supplied  by  defendant; 

Approved  in  Weston  Elec.  Instrument  Co.  v.  Benecke,  82  N.  J.  L.  448, 
Ann.  Gas.  1913D,  11,  82  Atl.  879,  holding  one  causing  libel  to  be  pub- 
lished is  responsible  therefor. 

Punitive  damages  against  Joint  defendants  cannot  be  based  on  evi- 
dence of  ability  of  one  to  pay. 

Approved  in  Western  Union  Tel.  Co.  v.  Cashman,  132  Fed.  808,  65 
C.  C.  A.  607,  where  no  wrongful  intent,  transmission  by  agent  of  Tibelous 
message  does  not  subject  company  to  punitive  damages;  Cunningham  v. 
Underwood,  116  Fed.  806,  53  C.  C.  A.  99,  holding  in  action  against  two 
persons  for  libel  instruction  that  if  both  are  found  guilty  verdict  should 
be  against  both  jointly  for  such  amount  as  would  compensate  plaintiff 
for  entire  injury,  but  if  one  was  found  to  have  been  actuated  by  malice 
while  other  was  not  jury  might  also  assess  against  that  defendant  such 
sum  as  it  saw  fit,  not  exceeding  in  all  amount  sued  for,  is  error;  Schafer 
V.  Ostmann,  148  Mo.  App.  652,  129  S.  W.  65,  holding  evidence  of 
pecuniary  condition  of  one  defendant  alone  is  not  admissible;  Leavell 
V.  Leavell,  114  Mo.  App.  35,  89  S.  W.  58,  where  plaintiff  joins  defend- 
ants in  action  for  alienating  husband's  affection,  evidence  of  financial 
ability  of  one  inadmissible  to  support  compensatory  damages;  Capital 
Lumber  Co.  v.  Barth,  33  Mont.  98,  81  Pac.  994,  where  defendants  joined, 
issue  being  whether  purchaser  authorized  as  defendant's  agent,  assign- 
ment that  evidence  did  not  support  verdict  as  to  one  will  not  support 
joint  motion  for  new  trial;  dissenting  opinion  in  Webber  v.  Town  of 
Jonesville,  94  S.  C.  198,  77  S.  E.  860,  majority  holding  evidence  of 
ability  of  defendant  to  pay  may  be  admitted. 
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Distingaisbed  in  Texas  &  P.  Ry.  Co.  v.  Sheftall,  133  Fed.  724,  66 
C  C.  A.  652,  where  defendant  improperly  joined,  court  hears  motion 
for  discontinuance  of  suit  against  it  after  verdict  and  judgment. 

Admissibility  of  evidence  of  defendant's  financial  curcumstanecs 
in  action  for  libel  or  slander.    Note,  Ann.  Ga8.  1915B,  1160. 

Error  in  admitting  evidence  of  wratb  of  one  of  several  joint  defend- 
ants is  not  cured  by  Instruction  not  to  award  punitive  damages. 

Approved  in  Turner  v.  American  Security  etc.  Co.,  213  XJ.  S.  267, 
63  L.  Ed.  792,  29  Sup.  Ct.  420,  holding  error  in  admitting  letter  is 
cured  by  instructing  jury  to  disregard  same;  Chicago  etc.  By.  Co.  v. 
Newsome,  174  Fed.  396,  98  C.  C.  A.  1,  holding  erroneous  admission  of 
evidence  was  not  cured  by  instruction  to  disregard  same ;  New  Toi^  Life 
Ins.  Co.  V.  Rankin,  162  Fed.  109,  89  C.  C.  A.  103,  holding  court  must 
plainly  instruct  jury  to  disr^ard  evidence;  Farrar  v.  Wheeler,  145  Fed. 
487,  75  C.  C.  A.  386,  when,  in  action  for  injury  to  minor,  only  error 
is  permitting  recovery  for  loss  of  services  during  minority,  new  trial 
will  be  limited  to  question  of  damages;  Swift  v.  Johnson,  138  Fed.  872, 
1  If.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  in  action  to  recover  for  death 
by  wrongful  act,  evidence  of  mother's  need  inadmissible,  father  being 
sole  beneficiary;  A.  S.  Abell  Co.  v.  Ingham,  43  App.  D.  C.  694,  holding 
malicious  intent  on  part  of  agent  will  not  justify  award  of  punitive 
damages  on  part  of  principal;  Pence  v.  Bryant,  73  W.  Va.  129,  80  S.  E. 
139,  holding  court  may  affirm  judgment  as  to  two  of  three  joint  defend- 
ants and  dismiss  suit  as  to  other. 

Appellate  court  may  reverse  Judgment  in  toto  wbere  injustice  would 
result  ttom  reversal  as  to  some  parties. 

Approved  in  Alkon  v.  United  States,  163  Fed.  811,  90  C.  C.  A.  116, 
holding  conspiracy  may  be  determined  by  inference  from  facts  proven. 

Distinguished  in  Strand  v.  Griffith,  109  Fed.  600,  holding  where  it 
apx>ears  that  on  trial  evidence  was  introduced  as  to  transactions  be- 
tween plaintiff  and  a  defendant  against  whom  the  evidence  is  insufficient 
to  sustain  the  verdict,  which  evidence  would  not  have  been  competent 
against  his  codefendants,  but  which  may  have  enhanced  damages 
awarded,  new  trial  will  be  awarded  as  to  all  defendants;  Sparrow  v. 
Bromage,  83  Conn.  30,  19  Ann.  Gas.  796,  27  L.  R.  A.  (N.  8.)  209,  74 
Ail.  1071,  holding  court  may  set  aside  verdict  as  to  some  joint  defend- 
ants and  affirm  it  as  to  others;  Nashville  Ry.  etc.  Co.  v.  Trawick,  118 
Tenn.  279,  121  Am.  St.  Rep.  996,  12  Ann.  Gas.  532,  10  L.  R.  A.  (N.  S.) 
191,  99  S.  W.  697,  holding  court  may  reverse  judgment  as  to  one  de- 
fendant and  affirm  as  to  other. 

Power  of  court  to  set  aside  or  reverse  as  to  part  of  joint  tort- 
feasors verdict  or  judgment  rendered  against  all.  Note,  19  Ann* 
Gas.  798. 

Liability  for  procuring  publication  of  libel  in  newspaper.  Note, 
Ann.  Gas.  1913D,  14. 
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172  tr.  S.  567-667,  43  I..  Ed.  552,  19  Sup.  Ot  281,  OBIENT  IBB.  OO.  ▼. 
DACKH3. 

Corporation  is  not  citisen  within  Fonrteentb  Amendment. 
Approved  in  Farmers'  etc.  Ins.  Co.  v.  Dobney,  189  U.  S.  304,  47  L.  Ed. 
826,  23  Sup.  Ct.  566,  npholding  Neb.  Comp.  Stats.,  e.  43,  §§43,  46, 
permitting  recovery  of  attorney's  fees  where  judgment  rendered  for 
total  loss  upon  policy  against  loss  by  fire,  tornado  or  lightning;  Waters- 
Pierce  Oil  Co.  V.  Texas,  177  U.  S.  46,  46,  45  L.  Ed.  664,  20  Sup.  Ct.  525, 
upholding  Tex.  act  of  March  30,  1890,  prohibiting  foreign  corporations 
which  violated  provisions  of  that  act  from  doing  any  business  within 
State  J  Tullis  v.  Lake  Erie  etc.  R.  R.,  176  U.  S.  351,  44  L.  Ed.  194,  20 
Sup.  Ct.  137,  upholding  Railroad  Employees'  Liability  Act;  Mutual  Film 
Co.  v.  Industrial  Commission,  216  Fed.  142,  holding  State  may  provide 
for  censorship  of  moving-picture  films;  Wells  v.  Russellville  Anthracite 
Coal  Min.  Co.,  206  Fed.  530,  holding  corporation  cannot  aver  in  peti- 
tion for  removal  that  it  is  citizen  and  resident  of  State ;  Smith  y.  Wolf, 
160  Ala.  651,  49  South.  397,  upholding  law  requiring  mine  owners  to 
keep  articles  of  first  aid  at  mine ;  Chicago  etc.  Ry.  Co.  v.  State,  86^  Ark. 
423,  111  S.  W.  460,  holding  State  may  provide  for  number  in  crew  on 
train;  Western  Union  Tel.  Co.  v.  State,  82  Ark.  318,  12  Ann.  Ozb.  82, 
101  S.  W.  751,  holding  State  may  require  foreign  telegraph  company  to 
file  copy  of  its  articles ;  Ulmer  v.  First  Nat.  Bank,  61  Fla.  467,  66  South. 
407,  holding  State  may  require  foreign  corporations  to  file  copy  of  their 
charter;  Atlantic  Coast  Line  R.  Co.  v.  Bcazley,  64  Fla.  427,  46  South. 
799,  upholding  law  making  railroads  liable  for  injuries  to  employees; 
Continental  Life  Ins.  etc.  Co.  v.  Hattabaugh,  21  Idaho,  293, 121  Pac.  84, 
holding  State  may  provide  for  interest  to  be  charged  on  loans  made  on 
insurance  policies;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  384, 
62  L.  R.  A.  136,  66  N.  E.  1007,  holding  void  Acts  1899,  p.  193,  providing 
for  weekly  pa3anent  of  wages  and  imposing  penalty  for  violation 
thereof;  Vosburg  v.  Atchison  etc.  Ry.  Co.,  89  Kan.'  127,  130  Pac.  672, 
upholding  law  allowing  recovery  of  attorney's  fees  in  suit  against  rail- 
road; Merchants'  Nat.  Bank  v.  Ford,  124  Ky.  410,  99  S.  W.  262,  holding 
foreign  corporation  not  subject  to  service  of  process  is  not  within  juris- 
diction; Central  Glass  Co.  v.  Niagara  Fire  Ins.  Co.,  131  La.  620,  59 
South.  975,  upholding  law  requiring  payment  to  be  made  on  insurance 
policy  within  sixty  days  after  proof  of  loss;  Huggins  v.  Home  Mutual 
Fire  Ins.  Co.,  107  Miss.  662,  65  South.  647,  upholding  law  allowing 
organization  of  mutual  insurance  companies;  State  v.  Missouri  Pac.  R. 
Co.,  242  Mo.  366,  147  S.  W.  125,  upholding  law  requiring  corporations 
to  pay  employees  semi-monthly ;  Boston  Ice  Co.  v.  Boston  &  Maine  R.  R. 
Co.,  77  N.  H.  13,  Ann.  Gas.  1914A,  1090,  45  L.  R.  A.  (N.  S.)  8S5,  86 
Atl.  356,  357,  upholding  law  giving  railroad  insurable  interest  in  property 
along  its  right  of  way;  Title  Guaranty  etc.  Co.  v.  Slinker,  42  Okl.  816, 
143  Pac.  43,  holding  service  on  nonresident  corporation  may  be  made  by 
serving  Secretary  of  State;  State  v.  Morse,  84  Vt.  394,  Ann.  Oas.  1918B, 
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218,  34  L.  R.  A.  (N.  S.)  190,  80  Atl.  192,  upholding  law  prohibiting  bath- 
ing  in  pond  used  as  water  supply  for  city;  Lawrence  v.  Rutland  R.  Co., 
80  Vt.  383,  386,  IS  Ann.  Gas.  475,  67  Atl.  1095,  upholding  law  requir- 
ing mining  companies  to  pay  employees  weekly;  Hawley  v.  Hurd,  72  Vt. 
124,  82  Ain.  St.  Rep.  922,  52  L.  R.  A.  195,  47  Atl.  402,  holding  Vt. 
Stats.,  §  1306,  exempting  from  attachment  by  trustee  process  negotiable 
paper  transferred  before  due  to  bank  within,  does  not  discriminate 
against  banks  without  State;  Winchester  etc.  R.  Co.  v.  Commonwealth, 
106  Va.  272,  55  S.  E.  694,  upholding  power  of  Corporation  Commission 
of  State  of  Virginia. 

Mlasouil  statutes  proTiding  tbat  for  total  loss,  insurer  must  pay 
amount  of  policy,  is  constitutional. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Mettlcr,  185  TJ.  S.  326,  46 
L.  Ed.  938,  22  Sup.  Ct.  669,  upholding  Tex.  Rev.  Stats.  1895,  §  3071, 
which  directs  that  life  and  health  insurance  companies,  who  shall  default 
in  payment  of  their  policies,  shall  pay  twelve  per  cent  damages,  together 
with  reasonable  attorney's  fees;  John  Hancock  Mut.  Life  Ins.  Co.  v. 
Warren,  181  U.  S.  76,  45  L.  Ed.  758,  21  Sup.  Ct.  536,  upholding  Ohio 
Rev.  Stats.,  §  3625,  providing  that  no  answer  to  interrogatory  in  applica- 
tion for  life  policy  shall  bar  recovery  on  policy,  or  be  used  in  evidence 
in  action  to  recover  on  policy,  unless  answer  shown  to  be  willfully  false, 
that  it  is  material  and  induced  company  to  issue  policy;  Hartford  Fire 
Ins.  Co.  V.  Redding,  47  Fla.  235,  110  Am.  St.  Rep.  128,  67  L.  R.  A.  518, 
37  South.  65,  when  at  time  policy  issued  insurer  knows  insurer  has  prop- 
erty insured  in  other  company,  he  cannot  later  object  to  settling  loss 
on  that  ground;  Callahan  v.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  492,  494, 
94  Am.  St.  Rep.  759,  760,  71  S.  W.  214,  holding  under  Rev.  Stats.  1899, 
§  2873,  member  of  railroad  section  gang  who  is  sent  to  warn  passers-by 
of  danger  incident  to  work  of  other  members  of  gang  is  fellow-servant 
of  members  of  gang;  Ex  parte  Boyce,  27  Nev.  347,  357,  65  L.  R.  A.  47, 
75  Pac.  9,  13,  upholding  act  of  February  23,  1903,  providing  eight-hour 
day  for  workingmen  in  mines,  smelters  and  mills  for  reducing  ores; 
Johnson  v.  Spartan  Mills,  68  S.  C.  360,  47  S.  E.  703,  upholding  Code 
1902,  §§  2719,  2720,  making  it  unlawful  to  issue  memorandum  for  pay- 
ment of  wages  payable  in  other  than  lawful  United  States  money;  Con- 
don V.  Maloney,  108  Tenn.  91,  97,  65  S.  W.  873,  874,  upholding  Knox 
county  road  law  of  1901 ;  State  v.  Cook,  107  Tenn.  511,  64  S.  W.  723,  up- 
holding Acts  1897,  c.  77,  punishing  taking  of  notes  for  patent  rights 
without  stating  that  fact  on  face  of  note;  dissenting  opinion  in  Missouri 
etc.  R.  R.  Co.  V.  Simonson,  64  Kan.  815,  817,  91  Am.  St.  Rep.  254,  68  Pac. 
657,  majority  holding  void  Laws  1893,  c.  100,  making  specification  of 
weights  in  bills  of  lading  issued  by  railroads  for  hay,  etc.,  shipped  over 
their  lines,  conclusive  evidence  of  correctness  of  such  weights. 

State  may  prescribe  liabilities  to  whlcli  corporations  doing  business 
wltliin  It  shall  be  subject. 
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Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  650,  58  L.  Ed. 
11S8,  34  Sup.  Ct.  678,  upholding  law  allowing  attorney's  fee  in  suit 
against  corporation;  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  418, 
L.  B.  A.  19150,  1189,  58  L..Ed.  1024,  34  Sup.  Ct.  612,  holding  legislature 
in  regulating  insurance  rates  might  exempt  farmers*  mutual  insurance 
companies;  .Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  160,  57 
L.  Ed.  169,  33  Sup.  Ct.  66,  holding  State  might  punish  selling  goods  at 
lower  rate  in  one  place  than  in  another;  Toyota  v.  Territory  of  Hawaii, 
226  U.  S.  192,  57  L.  Ed.  184,  33  Sup.  Ct.  47,  holding  act  of  Hawaii  is 
not  unconstitutional  by  reason  of  fact  that  it  distinguishes  between 
district  of  Honolulu  and  other  districts  in  imposing  license  for  sale  of 
fish;  Rosenthal  v.  New  York,  226  U.  S.  270,  Ann.  Ga0.  1914B,  71,  57 
L.  Ed.  217f  33  Sup.  Ct.  27,  upholding  law  prohibiting  dealers  purchas- 
ing junk  belonging  to  railroad  without  instituting  diligent  inquiry; 
Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  55,  54  L.  Ed.  929,  30  Sup. 
Ct.  676,  upholding  modification  of  fellow-servant  doctrine  as  applied 
to  railroad  employees  by  making  it  effective  as  to  all  employees; 
Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S.  421,  21 
Ann.  Gas.  815,  36  L.  B.  A.  (N.  S.)  220,  54  L.  Ed.  1093,  31  Sup.  Ct.  69, 
upholding  law  prohibiting  telegraph  companies  from  limiting  their  lia- 
bility; Wylie  Permanent  Camping  Co.  v.  Lynch,  196  Fed.  399,  115 
C.  C.  A.  288,  and  St.  Mary's  Franco-American  Petroleum  Co.  v.  West 
Virginia,  203  U.  S.  191,  51  L.  Ed.  147,  27  Sup.  Ct.  132,  both  upholding 
law  requiring  nonresident  corporations  to  appoint  State  auditor  for 
service  of  process;  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  249,  50 
L.  Ed.  1015,  26  Sup.  Ct.  619,  upholding  Ky.  Stats.,  §631,  revoking 
license  of  foreign  insurance  company,  removing  to  Federal  court  case 
commenced  in  State  court;  Campbell  v.  California,  200  U.  S.  94,  50 
L.  Ed.  887,  26  Sup.  Ct.  182,  upholding  imposition  of  inheritance  tax  on 
decedent's  brothers  under  Cal.  Stats.  1899,  p.  10;  Carroll  v.  Greenwich 
Ins.  Co.,  199  U.  S.  411,  50  L.  Ed.  250,  26  Sup.  Ct.  66,  upholding  Iowa 
Code  1897,  §  1754,  making  it  unlawful  for  insurance  companies  to  enter 
into  agreement  as  to  rates;  Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S. 
24,  46  L.  Ed.  64,  22  Sup.  Ct.  6,  and  Knoxville  Iron  Co.  v.  Harbison,  183 
U.  S.  22,  46  L.  Ed.  61,  22  Sup.  Ct.  4,  both  upholding  Tenn.  Stats.  1899, 
c.  11,  p.  17,  requiring  redemption  in  cash  of  store  orders  or  other  evi- 
dence of  indebtedness  issued  by  employers  in  payment  of  wages  due 
employees;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  396,  399,  401, 
44  L.  Ed.  1122, 1123, 1124,  20  Sup.  Ct.  966,  966,  holding  exemption  of  life 
policies  issued  by  foreign  insurance  companies,  which  stipulate  that  they 
shall  be  governed  by  laws  of  another  State  from  operation  of  Missouri 
Rev.  Stats.,  §  6983,  making  policies  nonforfeitable  for  default  in  payment 
of  premiums  cannot  be  claimed  on  ground  that  it  interferes  with  con- 
tractual liberty  of  corporation;  Petit  v.  Minnesota,  177  U.  S.  168,  44 
L.  Ed.  719,  20  Sup.  Ct.  668,  upholding  Minn.  Gen.  Stats.  1894,  §  6613, 
prohibiting  Sunday  labor,  excepting  works  of  necessity  or  charity,  and 
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providing  that  keeping  open  barber-shop  shall  not  be  deemed  work  of 
necessity  or  charity ;  Clark  v.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  897, 
20  Sup.  Ct.  286,  holding  provision  of  Kan.  Laws  1891,  c.  74,  §  1,  author- 
izing certain  first-class  cities  to  annex  contingent  territory  by  ordinance 
and  excepting  therefrom  agricultural  lands  not  owned  by  railroads  or 
other  corporations  is  valid,  when  exercised  by  city  to  take  in  lands  be- 
longing to  railroad  and  used  for  railroad  pui*poses;  St.  Louis  etc.  Ry. 
Co.  V.  Paul,  173  U.  S.  409,  43  L.  Ed.  749,  19  Sup.  Ct.  421,  and  Tullis  v. 
Lake  Erie  etc.  R.  R.  Co.,  176  U.  S.  352,  44  L.  Ed.  194,  20  Sup.  Ct.  137, 
both  upholding  Railroad  Employees'  Liability  Acts;  Cravens  v.  New 
York  etc.  Ins.  Co.,  148  Mo.  604,  614,  60  S.  W.  624,  527,  upholding  law 
providing  for  extended  insurance  after  lapse;  Citizens  Ins.  Co.  v.  Clay, 
197  Fed.  437,  upholding  insurance  rate  law  of  State,  of  Kentucky ; 
Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  666,  upholding  statute  making 
initial  carrier  liable  for  damage  to  goods;  Nelson  v.  Bank  of  Fergus 
County,  167  Fed.  167,  13  Ann.  Oas.  811,  84  C.  C.  A.  609,  upholding  law 
riKiuiring  foreign  corporations  to  make  report  of  its  authorized  capital; 
Kirven  v.  Virginia-Carolina  Chemical  Co.,  146  Fed.  292,  7  Ann.  Ga3. 
219,  76  C.  C.  A.  172,  after  complying  with  State  statute,  foreign  cor- 
poration can  sue  on  note  of  resident  given  for  goods,  remedy  suspended 
in  interim;  Kane  v.  Erie  R.  Co.,  133  Fed.  686,  68  L.  R.  A.  788,  67 
C.  C.  A,  653,  upholding  87  Ohio  Laws,  §  3,  p.  150,  making  railroad 
employee  with  authority  to  direct  others  superior  of  employee  in  any 
department;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  upholding 
assessment  of  railroad  property  by  board  under  Sand.  &  H.  Dig., 
§§6464-6473,  providing  time,  place  and  public  hearing;  Union  Cent. 
Life  Ins.  Co.  v.  Skipper,  116  Fed.  72,  52  C.  C.  A.  663,'  holding  provision 
in  life  policy  that  no  suit  can  be  brought  thereon  after  one  year  from 
death  of  insured  cannot  be  extended  to  apply  to  action  on  bond,  which 
State  required  company  to  give  to  secure  payment  of  claims  under  its 
policies  as  condition  to  its  doing  business  in  State ;  McClain  v.  Provident 
Sav.  Life  Assur.  Society,  110  Fed.  92,  49  C.  C.  A.  31,  holding  Pennsyl- 
vania decisions  construing  Pa.  Pub.  Laws  1886,  p.  134,  providing  that  no 
misrepresentation  in  application  for  life  policy  made  in  good  faith  shall 
effect  forfeiture  or  be  ground  of  defense  to  suit  on  policy  unless  it 
is  material,  as-  applying  to  contracts  made  in  State  by  foreign  com- 
pany notwithstanding  provision  in  policy  that  it  is  governed  by  laws 
of  company's  domicile,  are  binding  on  Federal  court;  Fidelity  &  Cas- 
ualty Co.  V.  Freeman,  109  Fed.  856,  54  L.  R.  A.  680,  48  C.  C.  A.  692, 
upholding  Acts  Tenn.  1896,  c.  160,  §  22,  providing  that  no  representation 
or  warranty  made  in  negotiation  of  application  or  policy  for  insurance 
shall  be  deemed  material  or  affect  validity  of  policy,  unless  made  with 
intent  to  deceive  or  unless  matter  misrepresented,  increases  risk;  Cor- 
ley  V.  Travelers'  Protective  Assn.,  106  Fed.  858,  46  C.  C.  A.  278,  holding 
Ky.  Stats.,  §  679,  providing  that  unless  life  policy  containing  reference 
to   application,  corporate  constitution   or  by-laws  shall  have   attached 
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copy  of  them,  they  shall  be  inadmissible  in  evideneei  applies  where 
foreign  accident  company  was  composed  of  divisions  and  local  posts, 
and  posts  received  applications  which  were  forwarded  to  divisions  sub- 
ject to  approval  by  general  office;  Continental  Ins.  Co.  v.  Parker,  142 
Ala.  659,  39  South.  207,  upholding  Code  1896,  §  2619,  providing  stipula- 
tion relating  to  giving  notice  or  proof  of  loss  void  where  insurer  is  mem- 
ber of  traffic  association;  Equitable  Life  Assur.  Soc.  v.  Babbitt,  11 
Ariz.  124,  IS  L.  R.  A.  (N.  S.)  1046,  89  Pac.  634,  and  Burridge  v.  New 
York  Life  Ins.  Co.,  211  Mo.  181,  109  S.  W.  667,  both  upholding  law 
prohibiting  forfeiture^  of  life  insurance  policy  after  payment  of  three 
annual  premiums;  Arkansas  Stave  Co.  v.  State,  94  Ark.  36,  140  Am.  St. 
Rep.  103,  27  li.  R.  A.  (N.  S.)  255,  126  S.  W.  1006,  holding  State  may 
provide  for  payment  of  employees  semi-monthly;  Williams  v.  State, 
86  Aik.  471, 122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  S.)  482, 108  S.  W.  840, 
holding  State  could  regulate  persons  soliciting  business  for  hotels; 
Woodson  v.  State,  69  Ark.  629,  66  S.  W.  468,  holding  foreign  corpora- 
tions engaged  in  business  of  mining  coal  in  this  State  are  subject  to 
provisions  of  act  of  April  10,  1899,  requiring  coal  companies  to  keep 
scales  to  weigh  coal  mined ;  Qroo  v.  Norman,  42  App.  D.  C.  389,  holding 
title  of  corporation  to  excess  real  estate  can  only  be  attacked  in  direct 
proceeding;  National  Union  v.  Sawyer,  42  App.  D.  C.  479,  holding  policy 
issued  in  District  of  Columbia  is  governed  by  laws  of  District;  Aetna 
Ins.  Co.  V.  Brigham,  120  Ga.  927,  48  S.  E.  349,  upholding  Civ.  Code 
1896,  §  2110,  providing  for  settlement  in  full  of  losses  regardless  of 
provisions  in  policy ;  Missouri  State  Life  Ins.  Co.  y.  Lovelace,  1  Ga.  App. 
460,  463,  68  S.  E.  100, 101,  upholding  law  allowing  recovery  of  attorney's 
fees  in  suit  on  insurance  policy;  Leonard  v.  American  Life  etc.  Co:, 
139  Ga.  276,  77  S.  E.  42,  holding  State  may  prohibit  insurance  com- 
panies discriminating  in  rates ;  State  v.  Calloway,  11  Idaho,  734,  84  Pac 
31,  upholding  ordinance  of  Boise  City,  prohibiting  sale  of  liquor  from 
midnight  until  6  o'clock  in  morning;  Board  of  Commrs.  of  Johnson 
County  V.  Johnson,  173  Ind.  88,  89  N.  £.  696,  upholding  law  allowing 
banks  to  deduct  deposits  for  purpose  of  taxation;  Pittsburgh  etc.  Ry. 
Co.  V.  Lightheiser,  168  Ind.  462,  463,  78  N.  E.  1041,  upholding  law  mak- 
ing corporations  liable  for  injuries  to  employees;  Indiana  Ry.  Co.  v. 
Calvert,  168  Ind.  331, 11  Ann.  Gas.  635, 10  L.  R.  A.  (N.  S.)  780,  80  N.  E. 
965,  upholding  law  requiring  license  for  removal  of  buildings;  Old 
Wayne  Mut.  life  Assn.  v.  McDonough,  164  Ind.  327,  73  N.  E.  705,  up- 
holding Pennsylvania  statute  compelling  foreign  corporation  doing  busi- 
ness in  State  to  stipulate  that  legal  process  may  be  served  on  insurance 
commissioner;  State  v.  Fairmont  Creamery  Co.,  153  Iowa,  713,  42 
L.  R.  A.  (N.  S.)  821, 133  N.  W.  900,  holding  dealers  cannot  discriminate 
between  certain  districts  in  sale  of  dairy  products;  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  367,  369,  383,  83  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
911,  912,  917,  upholding  law  making  railroads  liable  for  injuries  to  em- 
:  ployees ;  Monteleone  v.  Seaboard  Fire  etc.  Ins.  Co.,  126  La.  815,  62  South. 
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1035,  upholding  statute  allowing  attorney's  fees  in  suit  on  insurance 
policy;  New  York  life  Ins.  Co.  v.  Hardison,  199  Mass.  199,  127  Am. 
St.  Bep.  478,  85  N.  E.  413,  upholding  law  providing  provisions  to  be 
contained  in  insurance  policies ;  Commonwealth  y.  Nutting,  176  Mass.  156, 
78  Am.  St  Bep.  485,  55  N.  E.  896,  holding  legislature  has  power  to 
pi-ohibit  agents  of  foreign  insurance  companies  and  brokers  from  solicit- 
ing or  acting  in  regard  to  foreign  insurance  in  this  State;  Sonsmith  v. 
Pere  Marquette  R.  Co.,  173  Mich.  85,  138  N.  W.  359,  upholding  law 
withdrawing  from  railroads  defense  of  fellow-servant  doctrine;  State 
ex  reL  Olson  v.  Erickson,  125  Minn.  248,  146  N.  W.  367,  upholding 
Minnesota  primary  election  law;  Majavis  v.  Great  Northern  Ry.  Co.,  121 
Minn.  438,  141  N.  W.  809,  upholding  law  making  common  carriers  liable 
for  injuries  to  employees;  Yazoo  etc.  R.  Co.  v.  G.  W.  Bent  &  Co.,  94 
Miss.  687,  22  L.  B.  A.  (N.  8.)  821,  47  South.  807,  holding  bill  of  lading 
conclusive  as  to  weight  of  shipment ;  State  v.  Vandiver,  222  Mo.  230,  235, 
121  S.  W.  51,  53,  holding  State  may  refuse  license  to  insurance  company 
paying  more  than  dfty  thousand  dollars  annually  to  one  officer;  State  v. 
Standard  Oil  Co.,  218  Mo.  377,  116  S.  W.  1018,  upholding  law  prohibiting 
monopolies  among  oil  companies;  State  v.  Standard  Oil  Co.,  194  Mo. 
149,  91  S.  W.  1069,  upholding  Rev.  Stats.  1899,  §8983,  compelling 
nonresident  officers  of  corporation  to  appear  and  testify  and  providing 
notice  on  attorney  of  record  shall  be  notice  to  corporation;  Farber  v. 
American  etc.  Ins.  Co.,  191  Mo.  App.  315,  329,  177  S.  W.  677,  682, 
holding  insurer  cannot  dispute  value  of  property  as  declared  in  policy; 
Whittaker  v.  Mutual  Life  Ins.  Co.,  133  Mo.  App.  669,  114  S.  W.  54, 
holding  life  insurance  policy  issued  in  Missouri  is  governed  by  laws  of 
that  State ;  Pietri  v.  Seguenot,  96  Mo.  App.  265,  69  S.  W.  1057,  holding 
policy  declaring  that  it  should  be  construed  according  to  laws  of  State 
of  New  York,  but  delivered  in  Missouri  whera  insured  at  time  was 
resident,  was  governed  by  laws  of  Missouri;  Cunningham  v.  North- 
western Improvement  Co^  44  Mont.  211, 1  N.  C.  C.  A.  736,  119  Pac.  562, 
upholding  law  providing  compensation  for  injured  mine  employees; 
Bryant  v.  Skillman  Hardware  Co.,  76  N.  J.  L.  49,  69  Atl.  25,  upholding 
law  regulating  employment  of  children;  State  v.  Davis,  157  N.  C.  650, 
39  L.  B.  A.  (N.  S.)  136,  73  S.  E.  131,  upholding  law  prohibiting  those 
lending  money  on  household  furniture  from  charging  greater  rate  than 
six  per  cent;  Reid  &  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  768,  17  Ann. 
Gas.  247,  64  S.  E.  876,  upholding  statute  providing  penalty  of  fifty 
dollars  per  day  for  refusal  to  receive  freight  for  shipment;  Efland  v. 
Southern  Ry.  Co.,  146  N.  C.  139,  59  S.  E.  357,  upholding  law  prohibiting 
transportation  company  from  charging  more  than  published  schedule  of 
rates;  Street  v.  Farmers'  Elevator  Co.,  34  S.  D.  528,  149  N.  W.  430, 
holding  warehouse  receipt  evidence  of  ownership  in  holder  of  same; 
State  V.  Central  Lumber  Co.^  24  S.  D.  172,  42  L.  B.  A.  (N.  S.)  804,  123 
N.  W.  517,  upholding  law  prohibiting  discrimination  as  to  certain  dis- 
tricts in  sale  of  goods;  Memphis  v.  State,  133  Tenn.  88,  179  8.  W.  633, 
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holding  State  may  reg^ulate  operation  of  jitneys;  Continental  etc.  Ins. 
Co.  V.  Whitaker,  112  Tenn.  173,  105  Adl  St.  Eep.  916,  64  L.  B.  A.  451, 
79  S.  W.  124,  upholding  Act  1895,  c.  160,  §  22,  p.  332,  providing  that 
misrepresenting  warranty  shall  not  avoid  policy  unless  with  intent  to 
deceive;  North  British  &  Mercantile  Co.  v.  Craig,  106  Tenn.  630,  632, 
62  S.  W.  157,  refusing  to  enjoin  insurance  commissioner  from  revokinj? 
license  of  foreign  insurance  company  that  undertakes  to  repudiate  its 
contract;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  732,  737,  748,  763, 
78  Am.  St.  Rep.  949,  952,  958,  961,  59  S.  W.  1036,  1037,  1040,  1041,  up- 
holding Anti-trust  Act  of  1897;  International  Text-Book  Co.  v.  Lynch, 
81  Vt.  107,  69  Atl.  643,  holding  State  may  exempt  educational  corpora- 
tions from  payment  of  tax;  dissenting  opinion  in  McCully  v.  Chicago 
etc.  Ry.  Co.,  212  Mo.  66,  110  S.  W.  727,  majority  refusing  jto  uphold 
law  requiring  common  carriers  to  furnish  free  transportation  to  shippers 
of  livestock. 

Conflict  of  laws  as  to  insurance  eontraets.    Note,  68  L.  R.  A.  866. 

Inheritance  taxation — ^Its  leading  features.    Note,  127  Am.  St.  Rep. 
1049. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  8.)  434. 

Fire  insurance   as   business   affected   with  public  interest.    Note, 
L.  R.  A.  19150,  1191. 

Miscellaneous.  Cited  in  Parks  v.  State,  169  Ind.  220,  64  N.  E.  866, 
upholding  Bums'  Rev.  Stats.  1901,  §§  7318-73231,  regulating  practice  of 
medicine,  though  it  exempts  physicians  legally  qualified  to  practice  in 
States  where  they  reside  when  in  consultation  with  legal  practitioner  in 
this  State;  Phillips  v.  Byrd,  43  Okl.  563,  143  Pac.  687,  holding  records 
of  commissioner  to  Five  Civilized  Tribes  are  conclusive  as  to  age  of 
allottee. 

172  U.  a  667-573,  43  !>.  Ed.  566,  19  Sup.  Ot.  294,  UNITED  STATES  v. 


Not  cited. 

172  U.   S.  573-676,  43  L.  Ed.  558,  19  Sup.  Ot  284,  FIRST  NATIONAL 
SANK  y.  ANDERSON. 

National  bank,  purchasing  notes  it  was  autliorized  to  sell  to  third 
persons,  is  liable  as  for  conversion. 

Approved  in  First  Nat.  Bank  v.  Henry,  169  Ala.  378,  49  South.  101, 
holding  bank  is  liable  for  negligence  in  collecting  note;  Durand  v. 
Preston,  26  S.  D.  226,  128  N.  W.  131,  holding  broker  accountable  to 
principal  for  profit  made  on  sale. 

172  v.  S.  576-^89,  43  L.  Ed.  569,  19  Sup.  Ct.  286,  XmiTED  STATES  T. 
DUELIf. 

Patent  commissioner  acts  Judicially  in  deciding  interfereaee  case,  and 
act  creating  reviewing  court  is  valid. 
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Approved  in  In  re  Mattulath,  37  App.  D.  C.  413,  applying  principle; 
Model  Bottling  Machinery  Co.  v.  Anheuser-Busch  Brewing  Assn.,  190 
Fed.  578,  HI  C.  C.  A.  389,  holding  Wagner  patent  for  pasteurizing 
beer  is  void  on  account  of  anticipation;  Chow  Loy  v.  United  States, 
112  Fed.  359,  50  C.  C.  A.  279,  holding  right  of  appeal  given  by  Chinese 
Exclusion  Act  of  1888,  §  13,  providing  that  any  Chinese  convicted  be- 
fore commissioner  may,  within  ten  days,  appeal  to  judge  of  District 
Court  for  district,  is  to  judge  as  special  tribunal  and  not  to  District 
Court;  United  States  v.  Ewing,  42  App.  D.  C.  178,  holding  mandamus 
will  not  issue  to  control  commissioner  of  patents;  Moore  v.  United 
States,  33  App.  D.  C.  602,  holding  writ  of  mandamus  cannot  be  used  to 
perform  office  of  appeal;  In  re  Macfarland,  30  App.  D.  C.  381,  holding 
special  tribunals  created  to  pass  on  daims  against  United  States  act 
in  judicial  capacity. 

Distinguished  in  dissenting  opinion  in  In  re  Macfarland,  30  App. 
D.  C.  395,  majority  holding  special  tribunals  created  to  pass  on  claims 
against  United  States  act  in  judicial  capacity. 

Patent  for  invention  as  a  monopoly.    Note^  20  E.  R.  0.  7. 

172  XT.  8.  589-^02,  43  L.  Ed.  664,  19  Sup.  Ot  276,  NOBTHEBN  PAOIFIO 
BT.  CO.  ▼.  liTEBS. 

State  may  tax  land  granted  to  railroad  t>6fore  patent  and  while  char- 
acter is  in  dispute. 

Approved  in  Baltimore  Shipbuilding  etc.  Co.  v.  Baltimore,  195  U.  S. 
382,  49  If.  Ed.  245,  25  Sup.  Ct.  50,  upholding  State  tax  imposed  on  land 
granted  by  United  States  to  corporation  for  drydock,  reserving  right 
to  free  use  of  dock  with  provision  for  forfeiture  for  continued  unfitness ; 
United  States  v.  Southern  Oregon  Co.,  196  Fed.  427,  holding  counties 
cannot  be  made  parties  to  suit  by  United  States  to  forfeit  grant  of  land 
to  railroad;  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed.  628, 
holding  public  lands  selected  in  lien  of  lands  in  forest  reservation  are 
not  subject  to  taxation  until  approved  by  Land  Department;  Cheney 
V.  Minidoka  County,  26  Idaho,  479,  144  Pac.  346,  and  United  States  v. 
Canyon  County,  232  Fed.  991,  both  holding  lands  within  reclamation 
project  are  subject  to  State  taxation;  New  Orleans  Pac.  Ry.  Co.  v. 
Kelly,  52  La.  Ann.  1750,  1751,  28  South.  216,  holding  where  lands 
granted  to  railroad  within  indemnity  limits  are  required  by  law  to  be 
selected  by  grantee  "under  direction  of  Secretary  of  Interior,"  and 
selection  has  been  made  according  to  law,  they  may  be  sold  for  taxes 
without  being  patented;  Mint  Realty  Co.  v.  Philadelphia,  218  Pa.  Ill, 
11  Ann.  Oaa.  388,  66  Atl.  1132,  holding  where  United  States  reserves 
title  until  payments  are  made  land  is  not  taxable  until  conditions  x>er- 
formed;  Wildy  v.  Henry,  86  Wash.  389,  390,  150  Pac.  621,  holding  one 
not  having  made  required  improvements  has  no  equitable  interest  sub- 
ject to  taxation. 
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Exemption  from  taxation  or  assessments  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  1S2 
Am.  St.  "Beip.  84S. 

liability  of  State  taxation  of  United  States  property  granted  or 
sold  by  Qovemment,  but  to  which  Qovemment  still  holds  legal 
title.    Note,  11  Ann.  Gas.  392. 

Property  gn*{^^ed  with  reservation  of  title  or  lien  in  favor  of  publio 
as  subject  of  taxation.    Note,  85  L.  B.  A.  (N.  S.)  67L 

172  U.  S.  602-622,  48  L.  Ed.  569,  19  Sap.  Ot.  308,  OONNEOTICUT  MUX. 
UFE  INB.  CO.  ▼.  SPRATI^ET. 


Foreign  corporation's  agent  need  not  liave  ezpren  anthoxity  to  re- 
ceive binding  process. 

Approved  in  Mutual  Reserve  Life  Ins.  Co.  ▼.  Biroh,  200  U.  S.  612, 
50  L.  Ed.  620,  26  Sup.  Ct,  762,  following  rule;  Board  of  Trade  v.  Ham- 
mond Elevator  Co.,  198  U.  S.  437,  49  L.  Ed.  1117,  25  Sup.  Ct.  740, 
service  on  local  correspondent  of  foreign  corporation  good  where  they 
receive  quotations  enabling  taking  of  stock  orders  from  corporation 
customers;  Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  413,  49  L.  Ed. 
814,  25  Sup.  Ct.  483,  service  of  summons  on  resident  director  of  foreign 
insurance  company  good  where  company  sends  agent  in  State  to  adjust 
loss;  Boultbee  v.  International  Paper  Co.,  229  Fed.  965,  holding  whether 
agent  had  authority  to  receive  process  must  be  determined  from  sur- 
rounding facts;  Johanson  v.  Alaska  Treadwell  Gold  Mining  Co.,  225 
Fed.  271,  272,  holding  company  maintaining  purchasing  agent  was  not 
doing  business  in  State;  Michigan  Aluminum  Foundry  Co.  v.  Aluminum 
Castings  Co.,  190  Fed.  884,  886,  887,  upholding  service  made  on  general 
sales  agent;  Carpenter  v.  Willard  Case  Lbr.  Co.,  158  Fed.  701,  holding 
commission  merchants  could  not  be  said  to  be  agents  of  foreign  lumber 
company;  Toledo  Computing  Scale  Co.  v.  Computing  Scale  Co.,  142  Fed. 
922,  74  C.  C.  A.  89,  chief  representative  of  foreign  corporation,  main- 
taining warehouse  where  goods  kept,  paid  by  commission,  can  be  served 
for  corporation  under  Rev.  Stats.  Ohio  1906,  §5043;  Doe  v.  Springfield 
Boiler  &  Mfg.  Co.,  104  Fed.  688,  44  C.  C.  A.  128,  holding  where  broker 
at  own  solicitation  was  furnished  with  prices  by  Illinois  corporation  and 
occasionally  made  sale  of  articles  to  be  delivered  on  board  cars  at 
factory,  adding  to  price  given  him  commission  for  himself,  he  was  not 
coi-poration's  agent,  within  Cal.  Code  Civ.  Proc,  §  411,  so  that  service 
of  admiralty  monition  would  give  jurisdiction  over  coi'poration ;  National 
Metal  Co.  v.  Greene  Consol.  Copper  Co.,  11  Ariz.  113,  9  L.  R.  A.  (N.  S.) 
1062,  89  Pac.  537,  holding  judgment  will  be  enjoined  where  service  made 
on  person,  not  on  agent;  Arkansas  etc.  Ry.  Co.  v.  Mullins,  69  Ark.  431, 
64  S.  W.  225,  holding  return  of  writ  directed  against  corporation  re- 
citing delivery  of  copy  to  one  named  therein  as  its  agent  is  insufficient ; 
Lesser  Cotton  Co.  v.  YateS|  69  Ark.  400,  63  8.  W.  999,  holding  under 
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Sand.  &  H.  Dig.,  §5672,  process  against  foreign  corporation  may  be 
served  upon  agent  of  corporation  residing  in  county  of  venae  where 
such  agent  was  in  control  of  corporation's  business  in  county,  though 
corporation  had  designated  an  agent  residing  elsewhere  in  State  upon 
whom  service  inipht  be  served;  Hoffman  v.  Washington-Virginia  Ry.  Co., 
44  App.  D.  C.  422,  upholding  service  made  on  regularly  appointed  agent ; 
Equity  Life  Assn.  v.  Gammon,  119  Qa.  274,  46  S.  E.  101,  where  company 
designates  agent,  who  absents  himself  from  State,  successor  appointed 
by  commissioner  can  receive  service  giving  court  outside  county  juris- 
diction when  contract  made  there;  Old  Wayne  Mut.  Life  Assn.  v.  Me- 
Donough,  164  Ind.  328,  73  N.  E.  705,  upholding  Pa.  Stats,  compelling 
foreign  corporation  doing  business  in  State  to  stipulate  that  legal 
process  may  be  served  on  insurance  commissioner;  Eel  River  R.  Co.  v. 
State,  155  Ind.  449,  57  N.  E.  393,  holding  where  domestic  railroad 
had  no  agent  in  State  except  agent  appointed  to  receive  and  accept 
service  of  process,  service  in  county  other  than  one  in  which  suit  was 
brought  was  sufficient;  State  v.  Pennsylvania  Steel  Co.,  123  Md.  218, 
219,  91  Atl.  138,  holding  statute  of  Maryland  authorizes  service  on  any 
asrent  found  in  State;  W.  J.  Armstrong  Co.  v.  New  York  Cent.  R.  Co., 
129  Minn.  108, 109,  110,  Ul,  Am.  Oas.  1916E,  885,  151  N.  W.  918,  919, 
upholding  service  made  on  agent  employed  in  solicitation  of  freight; 
Wold  V.  J.  B.  Colt  Co.,  102  Minn.  390,  114  N.  W.*  243,  holding  to  sustain 
service  agent  must  be  one  in  fact;  Erie  R.  Co.  v.  Van  Allen,  76  N.  J.  L. 
122,  69  Atl.  485,  holding  service  cannot  be  made  on  local  freight  agent; 
Carroll  ▼.  New  York  etc.  R.  R.  Co.,  65  N.  J.  L.  126,  46  Atl.  708,  holding 
service  on  engineer  on  defendant's  steamboat  used  in  transporting  cars 
between  Jersey  City  and  Harlem  River,  in  action  for  injuries  sustained 
on  train  running  between  New  York  and  New  Haven,  is  not  good 
service  on  defendant;  Orient  Ins.  Co.  v.  Rudolph,  69  N.  J.  Eq.  579,  61 
Atl.  31,  where  New  York  court  had  jurisdiction  of  debt,  notice  being 
given  to  general  agent  of  nonresident  corporation,  decision  of  New 
Yoi^  court  that  he  was  proper  agent  not  open  to  collateral  attack; 
Groel  V.  United  Elec.  Co.,  69  N.  J.  Eq.  409,  415,  419,  422,  426,  60  Atl. 
827,  829,  830,  831,  833,  under  P.  L.  1896,  p.  307,  in  action  against  non- 
resident corporation,  service  on  previously  appointed  agent  good, 
though  x)ower  withdrawn  by  corporation  if  no  other  appointed ;  Goodwin 
V.  Claytor,  137  N.  C.  230,  107  Am,  St.  Rep.  479,  67  L.  E.  A.  209.  49 
S.  E.  175,  foreign  corporation  doing  principal  business  in  State  can  be 
proceeded  against  in  garnishment  in  action  against  salesman  in  that 
State;  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  221,  225,  48 
S.  £.  669,  670,  under  Pub.  Laws  1901,  c.  5,  p.  66,  in  action  against 
foreign  cor][>oration,  service  of  summons  on  secretary  of  corporation 
commission  good  till  all  corporation  business  in  State  settled;  H.  L.  & 
L.  F.  McSwain  v.  Adams  Orain  etc.  Co.,  93  S.  C.  108,  113,  114,  Ann. 
Cas.  1914D.  981,  76  S.  E.  119,  121,  holding  authority  of  agent  may  be 
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inferred  from  surrounding  facts;  Jenkins  v.  Penn  Bridge  Co.,  73  S.  C. 
630,  63  S.  E.  992,  under  Code  Civ.  Proc.,  §  165,  service  on  timekeeper  of 
foreign  corporation  doing  construction  work  in  State  is  good;  Tbach  v. 
Continental  Mut.  Ace.  Assn.,  114  Tenn.  279,  283,  284,  87  S.  W.  257,  258, 
service  on  resident  attorney  retained  in  the  position  only  insufficient 
where  corporation  has  never  done  business  in  State;  Bristol  v.  Brent, 
38  Utah,  66,  110  Pac,  359,  upholding  service  made  on  general  agent  of 
railroad. 

Distinguished  in  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  218  U.  S. 
682,  684,  686,  589,  30  L.  R.  A.  (N.  S.)  686,  54  L.  Ed.  1159,  1160,  1161, 
1162,  31  Sup.  Ct.  127,  holding  receiving  premiums  on  policies  theretofore 
issued  does  not  constitute  doing  business;  Higham  v.  Iowa  State  Trav- 
elers' Assn.,  183  Fed.  847,  849,  holding  service  could  not  be  made  on 
physician  employed  by  foreign  insurance  company;  Buffalo  Glass  Co.  v. 
Manufacturers'  Glass  Co.,  142  Fed.  274,^ Federal  court  without  jurisdic- 
tion over  suit  against  corporation  not  having  place  of  business  in  State, 
simply  soliciting  orders  for  goods ;  International  etc.  Tel.  Co.  v.  Fessen- 
den,  131  Fed.  492,  court  without  jurisdiction  of  suit  for  infringing  patent 
where  defendant  nonresident  without  place  of  business  or  agent  in  dis- 
trict, or  no  act  committed  in  district ;  Hunter  v.  Mutual  Reserve  etc.  Ins. 
Co.,  184  N.  Y.  144, 146,  76  N.  E.  1074, 1075,  after  revocation  of  power  of 
attorney  by  company,  insured,  getting  policy  after  revocation,  cannot 
come  into  State  to  sue  under  law  appointing  commission^. 

Adjuster  represents  insurance  company  sufficiently  to  receive  service 
of  process  in  State  to  which  be  is  sent. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menef  ee,  237  U.  S.  193, 196, 
59  L.  Ed.  912,  913,  35  Sup.  Ct.  679,  refusing  to  sustain  service  on  director 
temporarily  in  State;  Equitable  Life  Assur.  Society  v.  Pennsylvania, 
238  U.  S.  147,  59  L.  Ed.  1242,  35  Sup.  Ct.  829,  holding  tax  on  insurance 
company  may  be  based  on  premiums  paid  outside  State;  Commercial 
Mut.  Accident  Co.  v.  Davis,  213  U.  S.  253,  255,  58  L.  Ed.  786,  787,  29 
Sup.  Ct.  445,  refusing  to  set  aside  service  made  on  adjuster  temporarily 
in  State ;  Noel  Const.  Co.  v.  George  W.  Smith  &  Co.,  193  Fed.  494,  496, 
upholding  service  on  vice-president  in  State  to  make  contract;  United 
States  V.  Shaw,  144  Fed.  332,  75  C.  C.  A.  291,  in  assessing  duty  on  im- 
ported wine,  no  allowance  made  for  leakage  while  in  transit  to  this 
country;  Strain  v.  Chicago  Portrait  Co.,  126  Fed.  832,.  834,  holding,  under 
Missouri  statute,  in  action  for  malicious  prosecution  against  nonresident 
corporation  having  no  office  or  agency  in  State,  service  of  process  cannot 
be  made  on  solicitor  working  on  commission ;  Meyer  v.  Pennsylvania  etc. 
Ins.  Co.,  108  Fed.  170,  holding,  under  N.  Y.  Code  Civ.  Proc,  §  423,  where 
foreign  corporation  is  doing  business  in  State,  service  on  director  within 
State,  having  permanent  residence  in  State,  is  valid;  Atkinson  v.  U.  S. 
Operating  Co.,  129  Minn.  233,  152  N.  W.  410,  upholding  service  made 
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on  president  temporarily  in  State;  Hochstein  v.  James  W.  Hill  Co.,  76 
N.  H.  295,  82  Atl.  173,  holding  service  cannot  be  made  on  director  pass- 
ing through  State;  Abbeville  Electric  etc.  Co.  v.  Western  Electrical 
Snpply  Co.,  61  S.  C.  381,  39  S.  E.  566,  holding  personal  service  within 
State  of  snmmoDs  and  complaint  on  cause  of  action  arising  in  State,  on 
traveling  salesman  of  foreign  corporation  not  having  resident  agent  in 
State,  who  visits  State  in  relation  to  transaction  oat  of  which  suit  arose, 
is  good  service  on  corporation. 

Distinguished  in  Ostrander  v.  Deerfleld  Lumber  Co.,  206  Fed.  544,  hold- 
ing service  cannot  be  made  on  president  temporarily  in  State;  Wilkins 
v.  Queen  City  Sav.  Bank  etc.  Co.,  154  Fed.  173,  refusing  to  sustain  ser- 
vice made  on  adjuster;  dissenting  opinion  in  Menefee  v.  Riverside  etc. 
Cotton  Mills,  161  N.  C.  169,  76  S.  E.  744,  majority  holding  service  may 
be  made  on  resident  director  of  foreign  corporation. 

Who  is  "  agent  *'  within  statpte  providing  for  service  of  process  on 
agent  of  foreign  corporation.    Note,  19  Ann.  Oas.  201,  204. 

State  law  requiring  cozporatloui  to  tmolnt  agent  to  receive  service 
creates  no  contract  and  may  be  changed. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  130,  69  L.  Ed.  600, 
35  Sup.  Ct.  255,  holding  service  on  State  officer  does  not  give  jurisdic- 
tion over  cause  of  action  arising  in  another  State;  Lyden  v.  Western 
Life  Indemnity  Co.,  204  Fed.  688,  689,  holding  service  on  foreign  insur- 
ance company  may  be  made  by  serving  insurance  commissioner;  London 
etc.  Bank  v.  Aronstein,  117  Fed.  608,  54  C.  C.  A.  663,  holding  British 
corporation  transacting  business  in  California-  and  there  maintaining 
office  in  charge  of  managers  who  were  empowered  to  transfer  stock  and 
issue  certificates,  and  which  there  sold  and  issued  stock  to  Califomian, 
was  governed  by  California  laws  as  to  transfer  of  such  shares ;  Southern 
Ry.  Co.  V.  Greene,  160  Ala.  410,  49  South.  408,  holding  State  may  re- 
quire foreign  corporation  to  obtain  license  to  do  business;  State  ox  rel. 
Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  660,  90  Pac.  318,  holding 
State  may  require  that  foreign  telegraph  company  obtain  license  to  do 
business;  Milwaukee  Trust  Co.  v.  Germania  Ins.  Co.,  106  La.  673,  31 
South.  299,  holding  State  may  enact  that  those  who  represent  insurance 
companies  within  her  limits  shall  be  considered  agents  upon  whom  ser- 
vice of  process  may  be  made;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn. 
507,  175  S.  W.  651,  upholding  right  of  State  to  impose  privilege  tax  on 
foreign  insurance  company. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resi- 
dent agent  for  service  of  prt>cess.    Note,  6  Ann.  Oas.  48. 

Statute  requiring  foreign  corporation  to  grant  irrevocable  power  of 
attorney  to  State  official  to  accept  service  of  summons  as  appli- 
cable to  nonresident  suitor.    Note,  IS  Ann.  Oas.  54. 
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Validity  of  statute  designating  particular  kind  of  agent  of  foreign 
corporation  on  whom  process  may  be  served.  Note,  Ann.  Oas. 
1916E,  339. 
I  Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  B.  A.  (N.  S.) 
558,  561. 
Service  upon  nonresident  officer  of  foreign  corporation  while  in 
State  in  connection  with  transaction  to  which  action  relates. 
Note,  43  L.  R.  A.  (N.  S.)  1015,  1017. 

Corporation  writing  insurance  In  State  does  not  cease  to  do  business 
hy  merely  withdrawing  agent. 

Approved  in  Commonwealth  v.  Provident  Savings  Life  Assur.  Society, 
155  Ky.  199,  159  S.  W.  699,  applying  principle;  Mutual  Reserve  Fund 
Life  Assn.  v.  Phelps,  190  U.  S.  157,  47  L.  Ed.  994,  23  Sup.  Ct.  709,  hold- 
ing cancellation  by  insurance  commissioner  of  insurance  company's 
license  to  do  business  does  not  render  service  of  process  on  commissioner 
for  it,  ae  provided  by  State  statute,  insufficient;  Diamond  Glue  Co.  v. 
U.  S.  Glue  Co.,  187  U.  S.  613,  47  L.  Ed.  332,  23  Sup.  Ct.  207,  holding 
obligation  of  contract  calling  for  transaction  of  business  within  State 
by  goreign  corporation  not  impaired  by  Wisconsin  statutes  of  1898,  mak- 
ing void  contract  of  such  foreign  corporation  which  had  not  filed  copy 
of  charter  with  Secretary  of  State;  Frey  &  Son  v.  Cudahy  Packing  Co., 
228  Fed.  213,  holding  foreign  company  maintaining  storehouse  was  doing 
business  in  State;  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102, 
134  C.  C.  A.  536,  holding  execution  and  delivery  of  bond  was  doing  of 
business  in  State;  Smith  v.  Farbenfabriken  of  Elberfeld  Co.,  203  Fed. 
481,  121  C.  C.  A.  598,  holding  Canadian  corporation  conducting  ware- 
house in  State  of  Michigan  was  doing  business  in  State;  Atlas  Engine 
Works  V.  Parkinson,  161  Fed.  229,  holding  one  selling  machinery  was 
doing  business  in  State;  Hill  v.  Empire  State-Idaho  Min.  etc.  Co.,  156 
Fed.  804,  holding  service  may  still  be  made  on  agent  designated  by  com- 
pany; Central  Grain  etc.  Exchange  v.  Board  of  Trade,  125  Fed.  467,  60 
C.  C.  A.  299,  holding  return  to  process  issued  for  foreign  corporation 
as  defendant  in  Federal  court  showing  service  on  officer  of  corporation 
is  insufficient  where  it  does  not  appear  that  corporation  was  doing  busi- 
ness in  State;  Frawley  v.  Pennsylvania  Casualty  Co.,  124  Fed.  263,  265,' 
holding  collection  by  Pennsylvania  insurance  company  of  s'  'vle  renewal 
premium  through  cashier  of  bank  in  Wisconsin,  for  accommodation  of 
insured,  does  not  make  cashier  company's  agent  for  service  of  process; 
New  River  Mineral  Co.  v.  Seeley,  120  Fed.  200,  56  C.  C.  A.  505,  holding, 
under  Va.  Code,  §  1105,  service  on  bookkeeper  of  foreign  corporation 
who  had  no  authority  to  represent  corporation  does  not  confer  jurisdic- 
tion on  Federal  court  in  Virginia;  Collier  v.  Mutual  Reserve  Fund  Life 
Assn.,  119  Fed.  619,  holding,  under  Sand.  &  H.  Di^,  Ark.,  §  4137,  foreign 
insurance  company  could  not  after  securing  policies  cancel  appointment 
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of  agent  ander  statute  so  as  to  deprive  policy-holders  of  right  to  sue  it 
therein;  McCord  Lumber  Co.  v.  Doyle,  97  Fed.  23,  24,  38  C.  C.  A.  34, 
holding  fact  that  foreign  corporation  which  had  maintained  office  in 
Minnesota,  and  there  contracted  liability  before  suit  brought  in  State 
court  to  enforce  such^  liability  had  withdrawn  its  local  office,  does  not 
exempt  it  from  being  subjected  to  personal  judgment  in  such  suit  on  ser- 
viee  made  on  president  within  State  under  Minn.  Gren.  Stats.  1894, 
§  5200;  Ricketts  v.  Sun  Printing  etc.  Assn.,  27  App.  D.  C.  226,  holding 
newspaper  furnishing  press  reports  to  other  papers  was  doing  business 
in  State;  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind. 
App.  640,  645,  646,  647,  663, 100  N.  E.  687,  589,  690,  592,  holding  foreign 
insurance  company  cannot  defeat  jurisdiction  by  showing  withdrawal  of 
agent's  authority  to  accept  service;  Title  Guaranty  etc.  Co.  v.  Slinker, 
42  Okl  813,  143  Pac.  42,  holding  company  writing  surety  bonds  was 
doing  business  in  State;  Interstate  Amusement  Co.  v.  Albert,  128  Tenn. 
431, 161  S.  W.  492,  holding  company  engaged  in  booking  actors  was  doing 
business  in  State;  Atlantic  Coast  Line  R.  Co.  v.  Richardson,  121  Tcnn. 
457,  117  S.  W.  498,  holding  foreign  railroad  maintaining  agent  for  solici- 
tation of  business  was  not  doing  business;  Westinghouse  Electric  Mfg. 
Co.  V.  Troell,  30  Tex.  Civ.  203,  70  S.  W.  325,  upholding  service  upon  local 
agent  of  foreign  corporation  doing  Ibusiness  in  State. 

Distinguished  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S. 
114,  L.  R.  A.  19160,  572,  60  L.  Ed.  171,  36  Sup.  Ct.  38,  holding  continu- 
ing obligations  of  existing  policies  does  not  constitute  doing  business; 
Louden  Mach.  Co.  v.  American  etc.  Iron  Co.,  127  Fed.  1009,  holding  ser- 
vice of  process  on  president  of  foreign  corporation  traveling  through 
State  is  insufficient  where  corporation  had  no  property  or  agency  in  such 
State  and  president  merely  stopped  to  settle  matter  in  controversy; 
State  V.  Connecticut  Mut.  Life  Ins.  Co.,  106  Tenn.  289,  292,  294,  61  S.  W. 
76,  77,  holding  where  foreign  insurance  company  had  done  business  in 
State  and  then  ceased  to  solicit  or  take  new  policies  and  recalled  resi- 
dent agents,  but  kept  old  policies  alive  and  collected  renewal  premiums 
by  mail,  it  was  not  liable  to  privilege  tax  on  gross  receipts;  State  v. 
Columbia  Nat.  Life  Ins.  Co.,  141  Wis.  562, 124  N.  W.  504,  holding  foreign 
insurance  company  doing  business  under  outstanding  policies  is  not  re- 
quired to  file  annual  statement. 

Revocation  by  foreign  corporation  of  appointment  of  agent  to  re- 
ceive service.    Note,  SO  L.  R.  A.  (N.  S.)  679. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  910, 
918,  928. 

Service   of   process   constituting   due   process   of  law.    Note,   60 
L.  R.  A.  591,  594,  695. 

Miscellaneous.  Cited  in  Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A. 
463.  in  opinion  of  lower  court. 
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172  U.   S.   622--630,  43  L.  Ed.  576,   19  Sup.   Ot   305,  HOEKINGHAUS  v. 
UNITED  STATES. 

Woven  fabrics  in  the  piece,  composed  of  silk  and  cotton,  are  dutiable 
according  to  value. 

Approved  in  Hoeninghaus  v.  United  States,  107  Fed.  1006,  46  C.  C.  A. 
685,  following  rule;  United  States  v.  Nuckolls,  118  Fed.  1007,  55  C.  C.  A. 
499,  holding,  under  Tariff  Act  1897,  §  32,  additional  duty  is  collectible 
when  question  whether  goods  are  to  pay  specific  or  ad  valorem  duty  de- 
pends on  whether  they  exceed  certain  value  and  appraisement  shows 
undervaluation. 

172  U.  S.  630-635,  43  L.  Ed.  579,  19  Sup.  Ot.  290,  MASSHAIiL  ▼.  BUBTIB. 

Supreme  Court  will  assume  that  territorial  Judgment  was  sustained  by 
evidence  in  absence  of  findlnxs. 

Approved  in  Thompson  v.  Ferry,  180  U.  S.  484,  45  L.  Ed.  638,  21  Sup. 
Ct.  453,  and  Cohn  v.  Daley,  174  U.  S.  544,  43  L.  Ed.  1079,  19  Sup.  Ct. 
804,  both  following  rule. 

172  TT.  S.  636-640,  43  L.  Ed.  579,  19  Sup.  Ot.  292,  McQUABE  ▼.  TRENTON. 
Supreme  Court  will  dismiss  writ  to  State  court  where  Federal  qjies- 
tion  was  not  necessarily  involved. 

Approved  in  Allen  v.  Southern  Pac.  R.  R.,  173  U.  S.  489,  43  L.  Ed. 
778,  19  Sup.  Ct.  521,  following  rule. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  476. 

172  U.  S.  641,  43  L.  Ed.  1180,  19  Sup.  Ot  879,  BOSS  v.  EIKG. 

Approved  in  K<eokuk  etc.  Bridge  Co.  v.  Illinois,  173  U.  S.  702,  48  L.  Ed. 
1185,  19  Sup.  Ct.  878,  following  rule. 

172  XT.  a  641,  43  L.  Ed.  1181,  19  Sup.  Ot.  874,  dJFFOBD  v.  TTRTJiEE. 

Approved  in  Clifford  v.  Ruempler,  175  U.  S.  723,  44  L.  Ed.  337,  20 
Sup.  Ct.  1024,  following  rule. 

Miscellaneous.  Cited  in  Clifford  v.  Reumpler,  177  U.  S.  693,  44  L.  Ed. 
945,  20  Sup.  Ct.  1028,  affirmed  on  authority  of  principal  case. 

172  TT.  a  642,  43  L.  Ed.  1180,  19  Sup.  Ot  879,  SIOUX  OITY  ETO.  BY.. 
OO.  V.  BOAIVHATTAN  TRUST  OO. 

Cited  in  Missouri  etc.  Ry.  Co.  v.  McCann,  174  U.  S.  586,  43  L.  Ed. 
1097,  19  Sup.  Ct.  758. 


172  U.  a  643,  43  L.  Ed.  1182,  19  Sup.  Ot.  882,  WHEEIEB  ▼.  McBI«AIB. 

Cited  in  Smith  v.  Olcott,  19  App.  D.  C.  77,  and  Mutual  Fire  Ins.  Co.  v. 
Barker,  17  App.  D.  C.  218. 
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172  n.  8.  644  43  L.  Ed.  1182,  19  Sup.  Ot.  877,  HABMON  ▼.  NATIONAL 


Cited  in  Robinson  v.  Southern  Nat.  Bank,  94  Fed.  967,  36  C.  C.  A.  584, 
and  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  249,  47  L.  Ed,  795,  23  Sup. 
Ct.  556.  t   * 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Oas.  784. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  19  L.  £.  A. 
(N.  S.)  252. 

172  n.  8.  644,  43  L.  Ed.  1182,  19  Sup.  Ot  878,  KINNEAB  ▼.  BAXTSICAN. 

Cited  in  Rogers  y.  Morgan,  173  U.  8.  702,  48  L.  Ed.  1186,  19  Sup.  Ct. 
879. 

172  IT.   8.   644-645,  43  L.  Ed.   1183,   19  Sap.   Ot   878,  BLTTHE   OO.  v. 
BX.YTHE. 

Cited  in  Blythe  v.  Hinckley,  173  U.  S.  607,  43  L.  Ed.  785, 19  Sup.  Ct. 
499,  Blythe  Co.  v.  Bankers'  Investment  Co.,  207  U.  S.  580,  52  L.  Ed.  349, 
28  Sup.  Ct.  257,  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal  87,  89,  92,  81 
Pac.  283,  284,  285,  Blythe  Co.  v.  Hinckley,  111  Fed.  837,  49  C.  C.  A.  647, 
dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  489,  47  L.  Ed.  913,  23 
Sup.  Ct.  647,  and  Louisville  Trust  Co.  v.  Knott,  191  U.  S.  235,  48  L.  £<L 
168,  24  Sap.  Ct.  123. 
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173  XT.  a  1-17,  43  L.  Ed.  591»  19  Sop.  Ct.  385,  PIEBOB  ▼.  TENNESSEE 
CDAIi  &  IBON  CO. 

Employee  for  tenn  may  apon  wrongfnl  discharge  treat  dlscliarge  as 
final  l>reacli  and  recover  full  value  of  contract  to  blm  at  time  of  breaclL 

Approved  in  Tennessee  etc.  R.  R.  Co.  v.  Pierce,  99  Fed.  1006,  39 
C.  C.  A.  679,  and  Edwards  v.  Plains  light  &  Water  Co.,  49  Mont.  649, 
143  Pac.  966,  both  following  rule;  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241 
U.  S.  492,  60  L.  Ed.  1123,  36  Sup.  Ct.  630,  damages  under  Employers' 
-Liability  Act  should  equal  compensation  for  deprivation  of  reasonable 
expectation  of  pecuniary  benefits  which  would  have  resulted  from  con- 
tinued life  of  deceased ;  Roehm  v.  Horst,  178  U.  S.  15,  44  L.  Ed.  959,  20 
Sup.  Ct.  786,  holding  positive  statement  by  party  that  he  considered 
contract  null  entitled  other  party  to  bring  action  at  once  though  per- 
formance not  yet  due;  Johnson  v.  Harper  Transp.  Co.,  228  Fed.  743, 
broker  entitled  on  breach  to  present  value  of  contract  for  term  of  year 
for  placing  insurance;  J.  M.  Guffey  Petroleum  Co.  v.  Coastwise  Transp. 
Co.,  180  Fed.  680, 103  C.  C.  A.  643,  owner  of  vessel  entitled  on  breach  of 
charter  to  recover  loss  of  earnings  for  unexpired  term ;  Canada  Atlantic 
etc.  S.  S.  Co.  V.  Flanders,  165  Fed.  323,  91  C.  C.  A.  307,  action  for  dam- 
ages incurred  to  date  of  trial  for  breach  of  term  employment  contract 
does  not  bar  action  for  subsequent  salary  and  damages ;  American  China 
Dev.  Co.  V.  Boyd,  148  Fed.  271,  allowing  recovery  of  unpaid  contract 
price  on  breach  of  contract  of  employment  where  not  shown  that  plain- 
tiff might  have  obtained  other  employment ;  Semet-Solway  Co.  v.  TY^^^^^'^y 
143  Fed.  842,  74  C.  C.  A.  635,  damages  for  breach,  by  master,  of  con- 
tract of  employment  are  contract  price  less  what  servant  might  have 
earned ;  Barker  etc.  Lumber  Co.  v.  Edward  Hines  Lumber  Co.,  137  Fed. 
308,  determining  right  to  sue  before  full  performance  of  contract  to  saw- 
logs,  stated  quantity  each  year;  Allen  v.  Field,  130  Fed.  653,  65  C.  C.  A. 
19,  determining  damages  on  breach  of  contract  to  take  and  i>ay  for  en- 
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tire  product  of  plaintiff's  distillery  for  term  of  years j  Northrop  ▼•  Mer- 
cantile Trust  &  Deposit  Co.,  119  Fed.  973,  holding  breach  of  installment 
contract  is  pay  money  where  defendant  repudiates  same  entitles  plain- 
tiff to  sue  for  entire  damages;  In  re  Stem,  116  Fed.  607,  54  C.  C.  A.  60, 
holding  claim  for  breach  of  contract  to  furnish  ice  for  several  years  con- 
stituted provable  claims  under  Bankruptcy  Act  of  1898;  Marx  v.  Miller, 
134  Ala.  352,  32  South.  766,  holding  servant  suing  for  breach  of  contract 
by  defendant  need  not  aver  willingness  to  perform;  Mason  v.  Mason,  5 
Ala.  App.  382,  59  South.  701,  holding  damages  recoverable  for  total 
breach  of  bastardy  bond  including  those  to  accrue  in  future;  Scientific 
American  Compiling  Department  v.  Gillespie,  4  Ala.  App.  592,  58  Sblith. 
756,  applying  rule  on  breach  of  contract  for  sale  of  subscription  books ; 
Brown  v.  National  Electric  Works,  168  Cal.  338,  143  Pac.  607,  holding 
contract  to  employ  purchaser  of  stock  was  condition  of  purchase  is  for 
reasonable  time,  and  discharge  in  three  months  was  breach;  Bridgeford 
&  Co.  V.  Meagher,  144  Ky.  486,  139  S.  W.  753,  Seymour  v.  Oelrichs,  156 
Cal.  802,  134  Am.  St.  Rep.  154,  106  Pac.  97,  Harris  v.  Cocoanut  Grove 
Development  Co.,  63  Fla.  176,  59  South.  U,  Webb  v.  Depew,  152  Mich. 
703,  125  Am.  St.  Rep.  431, 116  N.  W.  562,  and  Helfferich  v.  Sherman,  28 
S.  D.  632,  134  N.  W.  817,  all  holding  damages  recoverable  for  whole  of 
unexpired  term  of  employment  though  trial  had  before  end  of  term; 
Indiana  Life  etc.  Co.  v.  Reed,  54  Ind.  App.  459,  103  N.  E.  80,  holding 
repudiation  of  insurance  contract  gave  right  to  recover  in  one  suit  all 
damages  to  insured;  Inland  Steel  Co.  v.  Harris,  49  Ind.  App.  164,  95 
N.  E.  274,  single  action  lies  for  breach  of  executory  contract  for  ser- 
vices ;  Barrie  v.  Quimby,  206  Mass.  268,  92  N.  E.  455,  refusal  of  buyers 
to  accept  books  delivered  under  contract  to  deliver  in  installments  gave 
seller  action  for  damages  for  breach  of  entire  contract;  McDaniel  v. 
United  Rys.  Co.,  165  Mo.  App.  700,  148  S.  W.  469,  holding  all  damages 
reasonably  traceable  to  breach  of  settlement  for  injuries  to  passenger, 
are  recoverable;  Lee  v.  Dow,  71  N.  H.  328,  51  Atl.  1073,  holding  under 
Bill  of  Rights,  art.  XX,  awarding  jury  where  one  hundred  dollars  in- 
volved, servant  to  whom  fifty-five  dollars  is  owing,  and  six  months  of  term 
remained  at  fifty  dollars  per  month,' entitled  to  jury;  Smith  v.  Cashie  & 
Chowan  R.  etc.  Co.,  142  N.  C.  36,  6  L.  R.  A.  (N.  S.)  489,  54  S.  E.  791, 
judgment  for  installment  of  wages  due  is  not  bar  to  action  for  install- 
ments falling  due  thereafter;  Menihan  Co.  v.  Hopkins,  129  Tenn.  26,  164 
S.  W.  776,  holding  breach  of  term  employment  contract  gave  single  action 
for  damages;  White  v.  Lumiere  North  American  Co.,  79  Vt.  215,  6 
L.  R.  A.  (N.  S.)  807,  64  Atl.  1124,  holding  lease  of  all  property  by  em- 
ployer terminated  contract  for  term  with  employee  and  gave  immediate 
right  of  action  for  breach ;  Parker  v.  McKannon  Bros.  &  Co.,  76  Vt.  102, 
56  Atl.  636y  allowing  prospective  damages  for  breach  of  contract  of  sale 
of  instruments  to  be  made  by  plaintiff  for  definite  term;  Rhoades  v. 
Chesapeake  &  0.  Ry.  Co.,  49  W.  Va.  500,  39  S.  E.  212,  215,  holding  where 
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railway  broke  contract  with  injured  employee  to  employ  him,  latter  may 
sae  at  once  and  recover  value  of  contract  when  broken. 

Distinguished  in  Dunbar  v.  Dunbar,  190  U.  S.  346,  47  L.  Ed.  1090,  23 
Sup.  Ct.  759,  holding  discharge  in  bankruptcy  does  not  bar  divorced 
wife's  claim  for  annuity  during  life  or  until  remarriage,  such  not  being 
provable;  In  re  Montague  &  Giilet,  212  Fed.  453,  bankruptcy  of  employer 
is  not  such  discharge  as  gives  employee  for  term  right  to  prove  in  bank- 
ruptcy claim  for  wrongful  discharge;  Barney  v.  Indiana  R.  R.  Co.,  157 
Ind.  232,  61 N.  E.  195,  holding  no  breach  of  contract  for  building  of  road 
within  certain  time,  with  no  provision  for  continuance,  shown  by  com- 
plaint ailing  discontinuance  of  road  after  four  years. 

Right  of  servant  to  recover  wages  subsequent  to  wrongful  dis- 
missal.    Note,  Ann.  Oas.  1916A,  472,  473. 

Wrongfully  discharged  servant's  action  for  damages.  Note,  6 
L.  B.  A.  (N.  S.)  114. 

Contract  to  employ  for  monthly  wage  not  specifying  time  is  Tor  sucn 
time  as  employee  is  able  to  fulfill  duties  of  employment. 

Approved  in  Conley  Camera  Co.  v.  Multiscope  &  Film  Co.,  216  Fed. 
896,  133  C.  C.  A.  96,  contract  to  supply  patented  article  to  dealer  as 
required  is  not  void  because  no  term  specified;  Louisville  etc.  R.  Co.  v. 
Cox,  145  Ky.  675,  141  S.  W.  392,  holding  contract  to  give  permanent 
employment  as  switch-tender  continued  only  so  long  as  railroad  con- 
tinued in  business  at  place  of  employment,  and  employee  was  able  and 
willing  to  render  service. 

Duration  of  general  contract  of  hiring  for  indefinite  time.  Note, 
8  Ann.  Gas.  281. 

Duration  of  contract  of  hiring  specifying  no  term,  but  fixing  com* 
pensation  at  a  certain  amount  per  day,  week,  month  or  year. 
Note,  25  L.  B.  A.  (N.  S.)  580. 

Validity  of  release  given  in  consideration  of  re-employment  of  re- 
leasor by  releasee.    Note,  4  Ann.  Oas.  647. 

173  U.  S.  17-25,  43  L.  Ed.  597,  19  Sup.  Ot.  382,  TOWSON  ▼.  MOOBE. 

Snccessiye  and  concurrent  decisions  of  two  courts  in  same  case  on 
question  of  fact  will  not  be  reveised  unless  clearly  erroneous.  Bule  ap- 
ices in  equity  and  admiralty. 

Approved  in  Gilson  v.  United  States,  234  U.  S.  384,  58  L.  Ed.  1363, 
34  Sup.  Ct.  778,  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
78,  58  L.  Ed.  1223,  34  Sup.  Ct.  725,  and  Wright-Blodgett  Co.  v.  United 
States,  236  U.  S.  402,  59  L.  Ed.  639,  35  Sup.  Ct.  339,  all  applying  rule 
in  canceling  patents  for  fraud;  Dun  v.  Lumbermen's  Credit  Assn.,  209 
U.  8.  24,  14  Ann.  Cas.  501,  52  L.  Ed.  666,  28  Sup.  Ct.  335,  applying 
rule  in  action  to  enjoin  infringement  of  copyright;  The  Iroquois,  194 
V.  S.  247,  48  L.  Ed.  960,  24  Sup.  Ct.  640,  applying  rule  to  findings  of 
Admiralty  Court  in  libel  for  damages;  Hy-Yu-Tse-Nil-Kin  v.  Smith.  194 
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U.  S.  412,  48  L.  Ed.  1045,  24  Sup.  Ct.  676,  upholding  findings  of  special 
examiner  as  to  membership  in  Indian  tribe,  where  adopted  by  two 
lower  courts ;  Raub  v.  Carpenter,  187  U.  S.  163,  47  L.  Ed.  121,  23  Sup. 
Ct.  73,  applying  rule  to  State  trial  court's  refusal  to  vacate  decree  for 
juror's  incompetency  where  refusal  affirmed  and  where  no  other  verdict 
possible ;  Smith  v.  Burnett,  173  U.  S.  436,  43  L.  Ed.  459,  19  Sup.  Ct. 
445,  affirming  holding  of  Court  of  Appeals  of  District  of  Columbia 
and  trial  court  as  to  negligence  of  appellant  wharfinger  for  injury  to 
vessel  from  sunken  rock;  Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sul- 
livan Min.  etc.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  applying  rule  to 
findings  of  master-  approved  by  trial  court;  The  Providence,  98  Fed. 
135,  38  C.  C.  A.  670,  applying  rule  refusing  to  reverse  successive  de- 
cisions of  two  courts  on  question  of  fact  unless  clearly  erroneous,  to 
finding  of  commissioner  in  admiralty,  fixing  damages. 

Distinguished  in  The  Columbian,  100  Fed.  996,  41  C.  C.  A.  150,  hold- 
ing rule  inapplicable  to  appeal  from  District  to  Circuit  Court  where 
there  was  no  finding  by  master  or  commissioner  as  to  collision. 

Gift  by  child  of  its  property  to  parent  is  inresumed  valid,  and  satis- 
factory proof  of  undue  influence  must  be  made  to  set  it  aside. 

Approved  in  McElroy  v.  Masterson,  156  Fed.  40,  84  C.  C.  A.  202, 
refusing  to  set  aside  deed  by  uncle  to  nephew  for  small  consideration, 
reserving  life  estate;  Meyer  v.  Jacobs,  123  Fed.  912,  holding  fact  that 
daughter  to  whom  mother  left  her  prox>erty  to  exclusion  of  another, 
attended  mother  in  illness  and  possessed  influence  over  her,  did  not  vitiate 
will;  Giers  v.  Hudson,  102  Ark.  241,  143  S.  W.  921,  upholding  deed 
by  daughter  to  father;  Madre  v.  Gaskins,  39  App.  D.  C.  28,  uphold- 
ing deed  of  aged  woman  to  one  living  with  her  in  consideration  of 
support  and  attendance;  Turner  v.  Gumbert,  19  Idaho,  348,  114  Pac. 
35,  Turner  v.  Turner,  31  Okl.  277,  278,  279,  121  Pac.  618,  619,  and 
Pember  v.  Burton,  82  Vt.  20,  17  Ann.  Cas.  984,  71  Atl.  816,  all  uphold- 
ing deed  from  parent  to  child;  Ferns  v.  Chapman,  211  111.  607,  71 
N.  E.  1110,  refusing  to  cancel  deed  from  son  to  father  for  undue  in- 
fluence after  lapse  of  ten  years;  Jenning  v.  Rohde,  99  Minn.  339,  109 
N.  W.  598,  voluntary  payment  by  parent  to  child  held  to  be  gift; 
Prescott  V.  Johnson,  91  Minn.  274,  97  N.  W.  892,  holding  gift  of  bank 
deposit  obtained  by  daughter  from  aged  mother  four  hours  before 
latter's  death  was  secured  by  undue  influence. 

Distinguished  in  Holtzman  v.  Linton,  27  App.  D.  C.  257,  holding 
burden  was  on  attorney  to  show  validity  of  transaction  with  client. 

Presumption  and  burden  of  proof  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  parent  to  child.  Note,  17  Ann.  Oas. 
992. 

Presumption  and  burden  of  proof  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  child  to  parent.  Note,  18  Ann.  Oas. 
641. 
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Presumption  and  burden  of  proof  as  to  undue  influence  respecting 
gifts  inter  vivos  from  parent  to  child.  Note^  36  L.  B.  A.  (N.  S.) 
949. 

Independent  advice  as  condition  of  valid  g^ft  inter  vivos  between 
parties  in  confidential  relation.    Note,  16  L.  B.  A.  (N.  S.)  1096. 

173  U.  S.  26-^2,  43  L.  Ed.  601,  19  Sup.  Ct.  416»  IiOMAX  ▼.  FICEEBINa. 

Deed  of  Indian  made  without  President's  approval,  under  treaty  of 
Prairie  du  Cblen,  is  instrument  affecting  title  to  realty  so  as  to  require 
its  TegiBtration. 

Approved  in  Lykins  v.  McGrath,  184  U.  S.  171,  46  L.  Ed.  486,  487, 
22  Sup.  Ct.  451,  462,  holding  Secretary  of  Interior  may  give  consent 
for  alienation  by  Indian  patentee  after  patentee's  death,  which  con- 
sent relates  to  time  of  conveyance;  Shulthis  v.  McDougal,  170  Fed. 
537,  95  C.  C.  A.  615,  holding  oil  lease  executed  by  Indian  in  Indian 
Territory  must  be  recorded  to  affect  subsequent  purchaser. 

Approval  of  President  is  necessary  to  valid  conveyanee  by  Indian 
€f  lands  held  under  treaty  of  Prsirie  dn  Cbien. 

Approved,  in  Jones  v.  Meehan,  175  U.  S.  21,  44  L.  Ed.  58,  20  Sup. 
Ct.  9,  holding  lands  set  apart  by  treaty  of  1863  with  Chippewas  for 
chief,  without  restriction,  gives  him  alienable  title  in  fee. 

Quitclaim  grantee  is  entitled  to  grantor's  rights  only. 

Cited  in  Campbell  v.  Kansas  Town  Co.,  69  Kan.  316,  76  Pac.  840, 
arguendo. 

173  n.  S.  32-37,  43  L.  Ed.  603,  19  Sup.  Ob  317,  WIXJ30N  ▼.  EUBEKA 
CITY. 

Penal  ordinance  requiring  permit  for  removal  of  building  over  streets 
does  not  deny  due  process  of  law. 

Approved  in  Pljrmouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  543,  68 
L.  Ed.  719,  34  Sup.  Ct.  359,  State  may  require  owners  of  adjoining 
coal  properties  to  leave  boundary  pillars  suf^cient  to  safeguard  em- 
ployees of  either  mine;  Western  Union  Teleg.  Co.  v.  City  of  Richmond, 
224  U.  S.  168,  66  L.  Ed.  715,  32  Slip.  Ct.  449,  upholding  ordinance 
regulating  location  and  construction  of  telegraph  wires  and  conduits; 
New  York  v.  Van  De  Carr,  199  U.  S.  560,  562,  60  L.  Ed.  310,  26  Sup. 
Ct.  144,  upholding  New  York  ordinance  giving  board  of  health  discre- 
tion to  grant  or  withhold  permits  to  sell  milk  in  city;  Fischer  v.  St. 
IjoniSy  194  U.  S.  372,  48  L.  Ed.  1024,  24  Sup.  Ct.  673,  upholding  or- 
dinance prohibiting  cow-stablcs  within  city  limits  without  permission 
of  municipal  assembly;  Edison  Electric  Light  etc.  Co.  v.  Bloomquist, 
110  Minn.  167,  136  Am.  St.  Bep.  460,  124  N.  W.  970,  and  Edison 
Klectric  Light  etc.  Co.  v.  Bloniqnist,  185  Fed.  619,  both  holding  city 
could  not  require  telephone  company  to  remove  its  poles  at  its  own 
expense  to  permit  house  to  be  moved  on  street;  Ex  parte  Quong  Wo, 
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161  Cal.  228,  118  Pae.  717,  upholding  ordinance  dividing  city  into  dis- 
tricts for  factory  and  residence  purposes ;  Cutsinger  v.  City  of  Atlanta, 
142  Qa.  567,  Ann.  Gas.  1916G,  280,  L.  R.  A.  1915B,  1097,  83  S.  E.  268, 
le^slatore  may  authorize  municipal  authorities  to  require  hotel  and 
lodging-house  keepers  to  obtain  license;  State  v.  Broadbelt,  89  Md. 
578,  73  Am.  St.  Rep.  205,  43  Atl.  773,  upholding  Maryland  Act  1898, 
e.  306,  §§  19,  20,  requiring  registration  of  all  dairymen  and  individuals 
furnishing  milk  to  cities,  and  inspection  of  premises;  Love  v.  Judge 
of  Recorder's  Court,  128  Mich.  552,  87  N.  W.  788,  upholding  Detroit 
ordinance  forbidding  making  of  address  in  public  place  within  a  half- 
mile  circle  of  city  hall  without  permission;  St.  Louis  v.  Leissing,  190 
Mo.  486,  109  Am.  St.  Rep.  774,  89  S.  W.  615,  upholding  ordinance  fixing 
standard  of  milk  and  providing  for  tests  by  city  chemist;  Ex  parte 
Savage,  63  Tex.  Cr.  295,  Ann.  Oas.  1913D,  951,  141  S.  W.  250,  uphold- 
ing ordinance  regulating  billboards;  Kissinger  v.  Hay,  52  Tex.  Civ. 
300,  113  S.  W.  1008,  upholding  ordinance  imposing  license  tax  on 
hackmen  and  motor  vehicles;  Shepard  v.  Seattle,  59  Wash.  375,  40 
L.  R.  A.  (N.  S.)  647,  109  Pac.  1071,  upholding  ordinance  requiring 
written  permission  of  health  commissioners  to  establish  private  hos- 
pital; City  of  Spokane  v.  Camp,  50  Wash.  557,  126  Am.  St.  Rep.  913, 
97  Pac.  771,  upholding  ordinance  requiring  consent  of  majority  of 
residents  to  establishment  of  livery-stable  in  block;  Fellows  v.  City 
of  Charleston,  62  W.  Va.  670,  125  Am.  St.  Rep.  990,  IS  Ann.  Gas.  1185, 
13  L.  R.  A.  (N.  S.)  787,  59  S.  E.  625,  city  may  require  permit  to 
build  house;  dissenting  opinion  in  Commonwealth  v.  People's  Express 
Co.,  201  Mass.  578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  majority 
holding  statute  limiting  right  to  transport  liquors  to  certain  classes 
of  persons  valid  only  as  to  intrastate  shipments. 

Distinguished  in  Blackburn  v.  Southwest  Missouri  R.  Co.,  180  Mo. 
App.  556,  167  S.  W.  458,  one  maintaining  dangerous  insulated  eleotrio 
wire  held  liable  for  injuries  to  house-mover. 

173  U.  8.  38-^9,  43  L.  Ed.  606,  19  Sop.  Ct.  352,  McINTTBB  ▼.  FBTOB. 

One  acquiring  property  with  knowledge  of  frauds  of  agent  In  procur- 
ing It  is  chargeable  wltn  frauds  tbe  same  as  If  committed  by  him  per- 
sonally. 

Approved  in  Davis  v.  Cassels,  220  Fed.  964,  wife  receiving  deeds 
from  husband  and  withholding  record  to  avoid  impairing  his  credit 
held  to  have  guilty  knowledge  of  fraudulent  nature  of  deeds;,  United 
States  V.  Hill,  217  Fed.  845,  notice  to  agent  of  facts  affecting  title  to 
land  held  binding  on  principal;  Fowler  v.  Alabama  Iron  etc.  Co.,  189 
Ala.  40,  66  South.  674,  holding  one  to  whom  land  was  conveyed  by 
a<;ent  in  fraud  of  principal  was  chargeable  with  fraud;  Kirby  v.  Union 
Pac.  Ry.  Co.,  51  Colo.  529,  Ann.  Oas.  1913B,  461,  119  Pac.  1050,  hold- 
ing: carrier  not  estopped,  under  facts,  to  enjoin  sales  of  nontransferable 
tickets  by  dealers  therein;  Alex.  Sprunt  &  Sons  v.  May,  156  N.  C.  392, 
72  S.  E.  822,  holding  principal  could  not  recover  for  breach  of  eon- 
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tract  for  fatara  delivery  made  by  agent,  when  defendant  had  agreed 
with  agent  that  transaction  was  speculation  in  futures  only. 

Wliere  fraud  iE  gross  and  cleaxly  proven,  delay  of  plaintiff  will  be 
looked  OB  with  Indulgence. 

Approved  in  Saxlehner  v.  Eisner  ft  Mendelson  Co.,  179  U.  S.  39, 
45  L.  Ed.  76,  21  Sup.  Ct.  14,  holding  right  of  action  for  fraudulent 
use  of  trade  labels  in  this  country  not  lost  by  many  years'  delay  where 
owner  was  seeking  to  establish  rights  in  home  country;  Smith  v.  Smith, 
224  Fed.  6,  139  C.  C.  A.  466,  holding  court  would  follow  State  statute 
of  limitations  on  question  of  laches;  United  States  Casualty  Co.  v. 
Charleston  etc.  Mfg.  Co.,  183  Fed.  247,  holding  laches  did  not  bar  suit 
to  recover  premiums  on  employer's  liability  insurance,  omitted  from 
accounts  by  mistake;  Stan  wood  v.  Wishard,  134  Fed.  964,  six  years' 
delay  by  client  in  suing  attorney  for  declaration  of  trust  in  property 
purchased  by  latter,  not  laches;  Barstow  v.  Beckett,  122  Fed.  146, 
holding  heirs  of  incompetent  decedent  may  redeem  land  worth  thirty 
thousand  dollars  and  purchased  for  two  thousand  dollars,  by  paying 
what  equitably  due;  Alger  v.  Keith,  106  Fed.  120,  44  C.  C.  A.  371, 
holding  right  to  rescind  contract  for  coal  lands  for  fraud  not'  lost  by 
five  years'  delay  where  plaintiff  received  notice  of  bribery  of  agent 
no  sooner;  Fowler  v.  Alabama  Iron  etc.  Co.,  189  Ala.  41,  66  South. 
675,  holding  suit  to  set  aside  fraudulent  title  not  barred  by  laches; 
George  v.  Ford,  36  App.  D.  C.  333,  holding  suit  to  rescind  contract 
not  barred  by  laches;  Darlington  v.  Turner,  24  App.  D.  C.  594,  holding 
action  to  recover  trust  fund  not  barred  by  laches;  Creswill  v.  Grand 
Lodge  K.  P.,  133  Ga.  848,  134  Am.  St.  Bep.  231,  18  Asn.  Gas.  458,  67 
S.  E.  193,  holding  action  to  enjoin  infringement  of  name  of  benevolent 
association  not  barred  by  laches;  Gaines  v.  Whyte  Grocery  Co.,  107 
Mo.  App.  526,  81  S.  W.  654,  denying  defense  of  laches  where  plain- 
tiff did  not  know  until  just  prior  to  suit  that  his  labels  used  on  whisky 
other  than  product  of  own  distillery. 

Distinguished  in  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S. 
439,  48  L.  Ed.  247,  24  Sup.  Ct.  148,  refusing  to  enforce  exclusive  right 
to  use  of  generic  term  '"vichy"  where  defendant  applied  it  to  effer- 
vescing Saratoga  water  entirely  dissimilar  to  original  "vichy"  water; 
Bangor  etc.  Ry.  Co.  v.  Slate  Co.,  203  Pa.  St.  12,  52  Atl.  42,  holding 
knowledge  of  corporation  president  derived  from  unauthorized  execu- 
tion of  agreement  not  imputable  to  corporation. 

Failure  of  party  to  action  to  produce  evidence  as  raising  pre- 
sumption against  him.    Note,  Ann.  Oas.  1914A,  928. 

ITS  U.  8.  60-65,  43  L.  Ed.  614,  19  Sup.  Ct.  324,  OAIMOUJX  Y.  VIOIiET. 

Act  of  1889  only  gave  dlschurged  soldier  same  rights  m  others  to 
acquire  homestead  in  territory,  but  he  could  not  go  on  to  Oklalionia  lands 
before  designated  time  and  make  valid  homestead  entry  therein. 

Approved  in  Black  v.  Jackson,  177  U.  S.  365,  44  L.  Ed.  807,  20  Sup. 
Ct.  654y  holding  Oklahoma  court  cannot  grant  mandatory  injunction 
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to  determine  right  to  possession  to  land,  being  adequate  remedy  at 
law;  Potter  v.  Hall,  11  Okl.  180,  65  Puc  843,  employee  of  Indian  agent 
entering  Cheyenne  reservation  on  morning  of  opening  to  remove  "soon- 
ers"  cannot,  after  opening,  acquire  title  to  land  by  subsequent  entry; 
Patterson  v.  Wilson,  11  Okl.  81,  65  Pac.  923,  one  entering  territory  of 
Oklahoma  three  months  prior  to  opening  for  settlement  cannot,  after 
opening,  make  valid  homestead  entry. 

Distinguished  in  Hodges  v.  Colcord,  193  U.  S.  194,  48  L.  Ed.  678,  24 
Sup.  Ct.  433,  one  who,  by  contest,  induced  relinquishment  of  homestead 
made  by  one  in  fact  disqualified,  has  right  of  entry;  Potter  v.  Hall, 
189  U.  S.  296,  47  L.  Ed.  819,  23  Sup.  Ct.  547,  holding  department's  con- 
clusion that  entiyman  received  no  advantage  in  race  for  land  because 
of  prior  entry  questions  of  ultimate  fact  and  unreviewable;  Hodges  v. 
Colcord,  12  Okl.  318,  70  Pac.  385,  where  one  files  entry  on  land  when 
he  has  entered  territory  during  prohibited  period  and  homesteader 
makes  settlement  and  files  contest,  and  first  entryman  relinquishes  his 
filing,  homesteader  has  preferential  right;  McMichael  v.  Murphy,  12 
Okl.  163,  70  Pac.  192,  one  making  settlement  on  land  covered  by  home- 
stead entry  of  another  cannot  found  right  thereon. 

Under  act  of  March  2,  1889,  opening  Oklahoma  lands,  persons  going 
on  lands  before  opening  date  were  debarred  from  over  acquiring  any 
lights  in  said  lands. 

Distinguished  in  Le  Clair  v.  Hawley,  18  Wyo.  39,  102  Pac.  858,  hold- 
ing under  statute  opening  Shoshone  reservation  intending  settlers  were 
not  prohibited  from  going  upon  lands  before  opening  date. 

173  Xr.  a  65-77,  43  L.  Ed.  616,  19  Sup.  Cft.  319,  DXTNLAP  V.  X7NITED 
STATES. 

Debates  in  Congress  are  not  appropriate  sources  of  information  for 
meaning  of  statutes. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  602,  44  K  Ed.  605,  20  Sup. 
Ct.  456,  upholding  Utah  jury  of  eight,  since  Fourteenth  Amendment 
did  not  extend  first  ten  amendments  to  States  notwithstanding  state- 
ments of  senators  in  debate;  United  States  v.  Thompson,  189  Fed.  841, 
applying  rule  to  Rev.  Stats.,  §  3296;  Woollcott  v.  Shubert,  217  N.  Y. 
221,  Ann.  Gas.  1916B,  726,  111  N.  E.  832,  applying  rule  to  statute  regu- 
lating admission  to  places  of  public  resort. 

Act  of  1894  conditions  rebate  of  alcohol  tax  npon  use  under  regula- 
tions to  be  prescribed. 

Approved  in  American  Aristotype  Co.  v.  United  States,  184  U.  S. 
697,  46  L.  Ed.  764,  22  Sup.  Ct.  941,  reaffirming  rule. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  314.    . 

173  U.   8.  77-79,  43  L.  £d«  620,  19  Sup.  Ct»  326,  UNITED  STATES  v. 
KAVABBE. 

Not  cited* 
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ITS  17.  8.  79^-83,  48  I*.  Ed.  621,  19  Snp.  Ot.  880,  OOIiUBB  T.  UNITED 
STATES. 

nndingB  of  Court  of  OUlnis  In  action  at  law  determine  all  matters 
of  fact. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  78,  60  L.  Ed.  536, 
36  Sup.  Ct.  247,  opinion  of  Court  of  Claims  cannot  be  resorted  to  to 
modify  findings. 

Wliere  record  discloses  legal  evidence  to  support  findings,  case  cannot 
be  dlsmisfled  for  want  of  evidence. 

Approved  in  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  232,  58 
L.  Ed.  1292,  34  Sup.  Ct.  840,  following  role;  Saling  v.  Bolander,  125 
Fed.  704,  60  C.  C.  A.  469,  holding  in  absence  of  proof  in  bill  of  excep- 
tions that  it  contains  all  evidence,  evidence  presumed  to  sustain  ruling 
that  execution  of  assignment  of  policy  authorized;  Conners  v.  United 
States,  141  Fed.  19,  72  C.  C.  A.  272,  applying  principle  in  construing 
government  building  contract. 

173  U.   a  84-99,  43  I*.  Ed.  623,  19  Sup.  Ct.  846,  OENTBAIi  IiOAN  h 
TBXrST  CO.  ▼.  CA3CPBELL  COMMISSIOK  CO. 

State  may  antlioriie  attachment  against  property  of  nonresident  with- 
out bond. 

Approved  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  349,  15 
Ann.  Gas.  645,  53  L.  Ed.  544,  29  Sup.  Ct.  370,  State  may  require  cor- 
porations doing  business  in  State  to  produce  books  and  papers  relating 
thereto,  though  kept  outside  State;  St,  Mary's  Franco- American  Petro- 
leum Co.  V.  West  Virginia,  203  U.  S.  191,  51  L.  Ed.  147,  27  Sup.  Ct. 
132,  and  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  399,  115 
C.  C.  A.  288,  both  holding  State  may  make  State  auditor  attorney  in 
fact  to  accept  service  for  nonresident  domestic  corporations;  Sons  & 
Daughters  of  Justice  v.  Swift,  73  Kan.  259,  84  Pac.  986,  upholding 
statute  limiting  to  sixty  days  time  within  which  fraternal  beneficiary 
associations  may  appeal  from  judgment;  Manley  v.  Mayer,  68  Kan. 
385,  75  Pac.  553,  upholding  Gen.  Stats.  1901,  §  3009,  authorizing  en- 
forcement of  obligation  of  nonresident  dying  and  leaving  property  in 
State,  by  attachment  in  action  against  nonresident  executor;  State  v. 
Broadbeit,  89  Md.  580,  73  Am.  St.  Rep.  206,  43  Atl.  773,  upholding 
Maryland  Act  1898,  c.  306,  §§  19,  20,  regulating  sanitary  condition  of 
premises  where  cows  are  kept  by  those  furnishing  milk  to  "cities,  towns, 
or  villages" ;  Worthington  v.  District  Court,  37  Nev.  230,  142  Pac.  237, 
upholding  statute  classifying  nonresidents  at  time  of  accinial  of  cause 
of  action  for  divorce;  Taylor  v.  Crawford,  72  Ohio  St.  575,  69  L.  R.  A. 
805,  74  N.  E.  1070,  upholding  act  of  1902,  relating  to  cleaning  out  and 
keeping  in  repair  of  drainage  ditches  and  watercourses;  Nelson  v.  Dom- 
ing Inv.  Co.,  21  Okl.  615,  96  Pac.  744,  upholding  statute  providing  for 
service  on  agent  of  foreign  corporation. 
XVm— 11 
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Froylsion  of  Olrlfthoiina  Organic  Act  tliat  all  cItU  atftiLons  shall  be 
brouglit  in  county  where  defendant  resides  or  is  found  does  not  iireelnde 
attachment  of  ivoperty  of  nonresident  In  place  in  territory  where  snch 
property  is  found. 

Approved  in  First  National  Bank  v.  Hesser,  14  Okl.  124,  77  Pac.  39, 
denying  jurisdiction  where  court  ordered  issuance  of  summons  to 
county  other  than  residence  of  defendants  and  ordered  publication  of 
same. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  E.  A.  856. 

173  U.   &   99-113,   43  L.  Ed.  628,  19  Sup.   Ot  341,  8IOTJX  GITY  TER- 
MINAL E.  ft  W.  OO.  y.  TBUBT  CO.  OF  KOBTH  AMEBIGA. 

Decision  of  Supreme  Court  of  State  that  debt  contracted  by  corpora- 
tion in  excess  of  statutory  limit  is  voidable  only  is  binding  on  Federal 
Supreme  Court. 

Approved  in  Equitable  Life  Assurance  Soc.  v.  Brown,  213  U.  S. 
44,  58  L.  Ed.  690,  29  Sup.  Ct.  404,  applying  rule  to  meaning  and  effect 
of  charter  of  insurance  corporation;  Hartford  Ins.  Co.  v.  Chicago  etc. 
Ry.  Co.,  175  U.  S.  108,  44  L.  Ed.  92,  20  Sup.  Ct.  37,  holding  binding 
on  Federal  court  within  State,  State  decision  sustaining  contract  ex- 
empting railroad  for  negligence  in  firing  warehouse  in  right  of  way; 
Merchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196  Fed.  81,  validity 
of  distillery  warehouse  receipt  is  governed  by  State  law;  Anglo-Amer- 
ican Land  etc.  Co.  v.  Lombard,  132  Fed.  741,  68  C.  C.  A.  89,  in  Missouri 
ultra  vires  contracts  not  rendered  enforceable  by  part  performance; 
Louisville  etc.  R.  R.  Co.  v.  Lansf ord,  102  Fed.  66,  42  C.  C.  A.  160,  fol- 
lowing Alabama  holding,  allowing  exemplary  damages  for  wrongful 
death  in  action  under  Code  1896,  §  27;  Schofield  v.  Qoodrich  Bros. 
Banking  Co.,  98  Fed.  273,  3*9  C.  C.  A.  76,  following  Nebraska  construc- 
tion, that  Neb.  Stats.  1891,  p.  132,  requiring  banks  to  report  par  value 
of  stock  or  bond  indebtedness,  no  authority  to  purchase  stock  as  in- 
vestment. 

Distinguished  in  Pickens  Tp.  v.  Post,  99  Fed.  662,  refusing  to  follow 
State  decision  declaring  invalidity  of  statute  authorizing  bond  issue 
where  prior  rights  of  bona  fide  holders  are  concerned. 

Questions  of  State  law  as  to  which  State  court  decisions  must 
be  followed  in  actions  originating  in,  or  removed  to.  Federal 
courts.    Note,  40  L.  R.  A.  (N.  S.)  433. 

Under  Iowa  statutes,  excess  debt  of  corporation  Is  not  void,  but  en- 
forceable against  officers  creating  it. 

Approved  in  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  829,  832,  94 
C.  C.  A.  346,  holding  issue  of  commercial  paper  by  corporation  in  excess 
of  limit  of  statute  authorizing  same  is  not  void  where  statute  does 
not  so  provida 
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Enforceability  of  loan  to  private  corporation  exceeding  borrowing 
powers.    Note,  11  L.  R.  A.  (N.  S.)  699. 

Necessity  that  sale  of  property  of  quasi-public  corporation  under 
mortgage  be  as  entirety  and  without  right  of  redemption.  Note, 
Ann.  Gaji.  1913A,  626. 

Miscellaneous.  Cited  in  Monmouth  Inv.  Co.  v.  Means,  151  Fed.  164, 
80  C.  C.  A.  627,  to  point  that  where  Circuit  Court  had  acquired  juris- 
dietion  of  suit  by  executor  against  coexecutor  to  prevent  injury  to 
estate,  substitution  of  adiministrator  did  not  oust  jurisdiction. 

173  U.  &  118-115,  43  L.  Ed.  6S8.  19  Sqp.  Ct.  316,  BAU8MAN  v.  DIXON. 

SecelTer  appointed  liy  Federal  court  cannot^  by  Tlrtne  of  appointment, 
remove  decision  of  State  court  to  Federal  court  for  review. 

Approved  in  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed.  328,  27  Sup. 
Ct.  783,  and  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  340,  46  K  Ed. 
223,  21  Sup.  Ct.  173,  both  reaflBrming  rule;  Pope  v.  Louisville,  New 
Albany  etc.  Ry.  Co.,  173  U.  S.  579,  43  L.  Ed.  817,  19  Sup.  Ct.  502, 
holding  mere  order  of  Federal  court  appointing  receiver  gives  latter 
no  right  to  invoke  Federal  jurisdiction;  Marrs  v.  Felton,  102  Fed.  778, 
779,  holding  receiver  apx>ointed  by  Federal  court  and  properly  joined 
in  tort  action  for  negligence  cannot  remove  without  diverse  citizenship; 
Gableman  v.  Peoria  etc.  Ry.  Co.,  101  Fed.  7,  41  C.  C.  A.  160,  holding 
action  in  State  ^ourt  for  negligence  in  operation  of  road  not  removable 
by  receiver  because  of  Federal  appointment. 

'Distinguished  in  Baggs  v.  Martin,  179  U.  S.  208,  46  L.  Ed.  166,  21 
Sup.  Ct.  110,  holding  removal  by  receiver  of  suit  into  Federal  court, 
appointing  him,  constitutes  waiver  of  right  to  trial  in  State  court; 
Tompkins  v.  MacLeod,  96  Fed.  928,  929,  holding  action  against  re- 
ceiver, appointed  by  Federal  court,  removable  under  removal  acts  re- 
gardless of  citizenship;  Gilbert  v.  McNulta,  96  Fed.  84,  holding  receiver 
of  national  bank  may  be  sued  in  Federal  court  in  relation  to  contract 
made  by  him  concerning  estate  in  course  of  administration;  State  v. 
Frost,  113  Wis.  647,  89  N.  W.  920,  holding  information  in  equity  to 
restrain  Federal  receiver  from  destro3^ng  railroad  arises  under  laws 
of  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  523. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
44. 

173  XT.  8.  116-123,  43  L.  Ed.  635,  19  Sup.  Ct  404,  MULUBN  ▼.  WESTERN 
UNION  BEEF  GO. 

Wliere  record  does  not  aillnnatlvely  show  decision  could  not  luve 
been  liad  in  Supreme  Court  of  State,  writ  of  error  ftom  Inferior  court 
does  not  lie. 
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Approved  in  Stratton  v.  Sfrratton,  239  U.  S.  66,  60  L.  EcL  148,  36  Sup. 
Ct.  27,  dismissing  appeal  from  judgment  of  Court  of  Appeals  of  Ohio 
on  ground  that  Supreme  Court  of  State  had  discretionary  power  to 
review  judgment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  518,  519. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R,  A.  472. 

173  XJ.  S.  123-130,  43  L.  Ed.  637,  19  Bvjf.  0%.  327,  HENRIETTA  MIK. 
ft  M.  OO.  V.  GAEDKER. 

When  there  are  two  statutes  on  the  same  subject,  the  latter,  without 
repealing  clause,  operates  to  repeal  the  former  ao  f ar  as  they  are  repugnant. 
Approved  in  Saunders  v.  United  States,  114  Fed.  43,  51  C.  C.  A. 
668,  holding  26  Stat.  363,  c.  814,  to  reorganize  Puget  Sound  customs 
collection  district,  fixing  coUector's  salary  at  three  thousand  five  hundred 
dollars,  repeals  Rev.  Stats.,  §  2670,  allowing  collector  fees;  Town  of 
Sugar  City  v.  Board  of  Commissioners,  67  Colo.  444,  140  Pac.  814, 
applying  rule  to  statutes  relating  to  removal  of  county  seats. 

Repeal  of  statutes  by  implication.    Note,  88  Am.  St.  Rep.  279. 

A  statute  taken  from  statutes  of  another  State  is  adopted  with  the 
meaning  it  had  there.  ^ 

.  Approved  in  Copper  Queen  Consolidated  Min.  Co.  v.  Territorial  Board 
of  Equalization,  206  U.  S.  479,  61  L.  Ed.  1146,  27  Sup.  Ct.  695,  Love 
v.  Pavlovich,  222  Fed.  845,  138  C.  C.  A.  268,  Robinson  v.  Long  Gas 
Co.,  221  Fed.  401,  136  C.  C.  A.  642,  Jennings  v.  Alaska  etc.  Min.  Co., 
170  Fed.  149,  95  C.  C.  A.  388,  Steil  v.  Dessmore,  3  Alaska,  395,  Copper 
Queen  Consolidated  Min.  Co.  v.  Territorial  Board  of  Equalization,  9 
Ariz.  389,  84  Pac.  513,  and  National  Live  Stock  Commission  Cq.  v. 
Taliaferro,  20  Okl.  184,  93  Pac.  986,  all  following  rule ;  James  v.  Appel, 
192  U.  S.  135,  48  L.  Ed.  377,  24  Sup.  Ct.  223,  upholding  Ariz.  Rev. 
Btats.  1887,  par.  837,  discliarging  motion  for  new  trial  by  operation 
of  law  if  not  acted  on  in  same  term. 

Miscellaneous.  Cited  in  Arkansas  Const.  Co.  v.  Mullins,  69  Ark.  431, 
64  S.  W.  225,  holding  insufiicient  return  of  writ  against  corporation 
reciting  delivery  to  its  agent  without  showing  his  authority  to  receive 
service. 

173  U.  S.  131-179,  43  L.  Ed.  640,  19  Sup.  Ct.  360,  MEBBIUL.  V.  NATIONAI. 
BANK  OF  JACKSONVILLE. 

Decree  of  Circuit  Court  of  Appeals  remanding  with  specific  directions 
is  finaL 

Approved  in  American  Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co., 
215  Fed.  304,  131  C.  C.  A.  596,  following  rulej  Beasley  v.  Texas  etc. 
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Ry.  Co.,  191  U.  S.  494,  48  L.  Ed.  274,  24  Sup.  Ct.  165,  holding  decree 
of  Circuit  Court  of  Appeals  reversing  decree  disndssing  bill  for  specific 
performance  without  prejudice  is  final  and  reviewable;  Singer  Mfg.  Co. 
V.  Adams,  185  Fed.  769,  107  C.  C.  A.  658,  Circuit  Court  of  Appeals 
will  not  entertain  appeal  from  decree  entered  under  its  own  mandate. 

Laches  wUl  not  be  presumed  from  lapse  of  less  than  two  years  after 
payment  of  first  dividend  in  insolvency  to  filing  of  bill  to  determine 
basis  of  distribution. 

Approved  in  United  States  v.  One  Case  Chemical  Compound,  203  Fed. 
65,  delay  of  five  years  after  declaration  of  forfeiture  and  sale  of  im- 
ported article  as  undervalued  not  bar  to  libel  to  reclaim  proceeds,  when 
undervaluation  was  made  under  mistake  of  fact 

Secured  creditor  of  insolvent  national  bank  may  receive  dividends  on 
face  of  claim  as  it  stood  when  insolvency  was  declared,  without  crediting 
collaterals,  or  collections  thereon  after  such  declaration,  provided  no  more 
than  full  amount  of  deht  can  in  any  event  be  collected. 

Approved  in  Hitner  v.  Diamond  State  Steel  Co.,  176  Fed.  390,  406, 
407,  Buttler  v.  Commonwealth  Tobacco  Co.,  73  N.  J.  Eq.  208,  209,  67  Atl. 
516,  516,  Merchants'  Nat.  Bank  v.  Flippen,  158  N.  C.  336,  74  S.  E.  101, 
and  Price  v.  Hosterman  Lumber  Co.,  70  W.  Va.  12,  13,  73  S.  E.  66,  66, 
all  following  rule;  Sexton  v.  Dreyfus,  219  U.  S.  345,  346,  56  L.  £d«  245, 
246,  31  Sup.  Ct.  256,  secured  creditor  selling  securities  after  date  of 
petition  in  bankruptcy  cannot  apply  proceeds  to  interest  accrued  since 
petition  without  first  liquidating  debt  with  interest  to  date  of  petition; 
Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  638,  44  L.  Ed.  619.  20  Sup.  Ct. 
506,  holding  collections  from  collaterals  made  by  bank  creditor  after 
declared  insolvency  need  not  be  deducted  from  amount  on  which  divi- 
dends are  payable;  Equitable  Trust  Co.  v.  Great  Shoshone  etc.  Water 
Power  Co.,  228  Fed.  521,  holding  where  receiver  was  appointed  in  cred- 
itor's suit  before  suit  to  foreclose  mortgage,  general  creditor  whose  claim 
had  been  allowed  could  intervene  and  contest  validity  of  mortgage; 
Young  V.  Gordon,  219  Fed.  170,  135  C.  C.  A.  66,  holding  creditor  hold- 
ing secured  note  for  part  of  debt  entitled  to  dividend  on  whole  claim, 
though  note  paid  by  surety  after  proof  of  debt;  Commercial  etc.  Bank 
v.  Robert  H.  Jenks  Lumber  Co.,  194  Fed.  736,  secured  creditor  is  entitled 
to  dividends  on  whole  claim  up  to  balance  due  after  crediting  proceeds 
of  collaterals;  Commercial  etc.  Bank  v.  Robert  H.  Jenks  Lumber  Co., 
194  Fed.  741,  742,  holding  indorsee  of  note  in  favor  of  insolvent  en- 
titled to  dividends  on  whole  amount  of  note,  though  sixty  per  cent  of 
debt  was  paid  on  settlement  between  maker  and  creditors  after  receiver 
was  api)ointed  in  insolvency  proceedings ;  Board  of  Commrs.  of  Shawnee 
County  V.  Hurley,  169  Fed.  96,  97,  94  C.  C.  A,  362,  payments  on  claim 
made  by  third  parties  do  not  reduce  dividends ;  In  re  Sweetser,  128  Fed. 
166,  holding  creditor  of  bankrupt  taking  new  promise  on  old  debt  after 
bankruptcy  may  prove  against  estate  and  pursue  new  promise  till  fuU 
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satisfaction;  In  re  Crystal  Spring  Bottling  Co.,  96  Fed.  946,  holding 
liability  of  corporation  for  dividends  paid  does  not  prevent  trustees  from 
calling  on  subscribers  for  unpaid  subscriptions;  Gilbert  v.  McNulta,  96 
Fed.  85,  holding  national  bank  receiver  may  be  sued  in  Federal  court 
with  relation  to  contract  on  behalf  of  estate  in  course  of  administration ; 
Estate  of  Levin  Bros.,  139  Cal.  352,  73  Pac.  160,  holding  creditor  holding 
mortgage  on  individual  property  of  partner  entitled  to  full  dividend  on 
firm  property;  Hendrie  v.  Graham,  14  Colo.  App.  17,  69  Pac.  221,  hold- 
ing holder  of  note  surrendering  same  and  collaterals  to  assignee  on  pay- 
ment of  agreed  sum  cannot  claim  dividend  thereafter;  Blackman  v.  Pet- 
tengill,  25  Idaho,  318,  320, 137  Pac.  185, 186,  depositor  of  insolvent  bank 
can  be  given  no  advantage  by  reason  of  holding  security  from  bank; 
Tebbetts  v.  Rollins,  192  Mass.  174,  78  N.  E.  300,  bank  holding  in  good 
faith  as  security  for  debt  of  partner  an  obligation  owing  to  partnership 
is  entitled  to  apply  same  to  partner's  debt  ,and  enforce  separate  claim 
it  held  against  partnership ;  Hale  v.  Leatherbee,  175  Mass.  548,  56  N.  E. 
562,  holding  holder  of  note  may  file  it  against  insolvent  indorser's  estate 
without  parting  with  mortgage  securing  the  same;  Detroit  Trust  Co.  v. 
State  Bank  of  Michigan,  150  Mich.  533,  114  N.  W.  328,  applying  rule 
where  creditor  was  secured  by  assignment  of  accounts;  Union  etc.  Bank 
v.  Duncan,  84  Miss.  470,  36  South.  690,  creditor  of  assignor  for  benefit 
of  creditors  who  holds  collateral  security  cannot  receive  dividends  on 
face  of  claim  without  crediting  value  of  collateral;  Bank  Commrs.  v. 
Security  Trust  Co.,  70  N.  H.  539,  542,  49  Atl.  117,  118,  holding  claimant 
against  insolvent  trust  company  holding  mortgage  securing  note  guar- 
anteed by  company  may  prove  full  amount  of  guaranfy  regardless  of 
collateral ;  Virginia-Carolina  Chemical  Co.  v.  Edwards,  136  N.  C.  77,  48 
S.  E.  569,  where  decedent  died  insolvent,  leaving  unpaid  balance  on  con- 
tract for  goods  sold  and  administrator  received  payments  on  resales  and 
received  credit  from  seller  therefor,  debt  to  seller  reduced  pro  tanto; 
Doty.v.  Oriental  Print  Works  Co.,  28  R.  I.  391,  67  Atl.  593,  holding  pur- 
chaser of  bonds  of  corporation,  sold  him  by  officer  who  did  not  account 
for  proceeds,  and  who  gave  him  security  for  his  loss,  was  not  thereby 
precluded  from  claiming  bonds  were  valid  debt  of  corporation;  Corbett 
v.  Joannes,  125  Wis.  381,  104  N.  W.  73,  applying  principle  on  assign- 
ment for  creditors;  Harrigan  v.  Gilchrist,  121  Wis.  345,  346,  99  N.  W. 
976,  applying  rule  in  receivership  proceedings. 

Distinguished  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Idaho  Ry.  Power 
Co.,  228  Fed.  977,  holding  where  State  statute  provided  that  mortgagee 
could  have  judgment  for  deficiency  only  after  sale  on  foreclosure,  trustee 
of  mortgage  is  entitled  to  share  as  creditor  in  unmortgaged  assets  in 
hands  of  receiver  on  basis  of  amount  of  deficiency  judgment  only;  In  re 
Beachy  &  Co.,  170  Fed.  828,  right  of  action  under  Illinois  statutes 
against  officers  exercising  corporate  powers>  before  stock  all  subscribed 
can  be  enforced  only  by  creditor  in  action  at  law;  Ki-etschmar  v.  First 
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Nat.  Bank,  90  Miss.  365,  IS  Aim.  Oaji.  1085,  43  South.  474,  holding  bal- 
ance only,  after  crediting  collateral,  was  provable  in  insolvency;  Butler 
V.  Commonwealth  Tobacco  Co.,  74  N.  J.  Eq.  424,  70  Atl.  320,  creditor, 
under  act  to  prevent  frauds  of  incorporated  companies,  must  apply 
securities  to  debt  and  prove  only  balance;  State  Nat.  Bank  v.  Esterly, 
69  Ohio  St.  35,  68  N.  E.  585,  holding  creditor  realizing  on  collaterals 
before  dividend  declared  entitled  to  dividend  on  balance  of  debts  only 
after  deducting  collateral;  Van  Winkle  v.  Blackford,  54  W.  Va.  650,  46 
S.  E.  601,  creditor  of  insolvent  after  having  applied  on  debt  value  of 
securities  in  his  hands  can  prove  only  balance  of  debt  against  estate. 

Rights  of  secured  creditors  as  to  dividends  on  assignment  for  bene- 
fit of  creditors.    Note,  2  Ann.  Gas.  274. 

Bight  of  insolvent  corporation  to  prefer  creditors.  Note^  15  Ann. 
Gas.  1225. 

173  U.  a  179-190,  43  Ii.  Sd.  668,  19  Sup.  Ot  S16,  OBEEK  BAY  ft  M. 
OANAIi  OO.  ▼.  PATTEN  PAFEB  OO. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  574. 

178  n.  8.  191-19S,  43  I*.  Ed.  664,  19  Sup.  Ot  329,  NEW  0BUQAK8  ▼. 
QUINIaAN. 

Circuit  Court  has  JurisdlcUon  of  suit  "by  citizen  of  anotlier  State  on 
certificates  of  indebtedness  of  city  payable  to  bearer. 

Approved  in  State  Nat.  Bank  v.  Eureka  Springs  Water  Co.,  174  Fed. 
829,  wbere  there  was  no  diversity  of  citizenship  between  maker  and 
payee,  suit  could  not  be  brought  by  indorser  in  Federal  court  on  ground 
of  diverse  citizenship. 

Assignee  may  sue  in  Circuit  Court  (1)  on  foreign  bill,  (2)  wben  no 
assignment  necessary,  (3)  when  note  payable  to  bearer. 

Approved  in  Goldman  v.  Fumess,  Withy  &  Co.,  101  Fed.  468,  holding 
Court  of  Admiralty  refusing  to  entertain  suit  between  foreigners  for 
breach  of  Canada  carriage  contract  may  dismiss  second  suit  by  assignee 
under  merely  colorable  assignment ;  Thompson  v.  Town  of  Elton,  100  Fed. 
145,  holding  holder  of  municipal  bond  payable  to  named  payee  or  order 
indorsed  in  blank  can  sue  thereon  in  Federal  court  only  when  payee 
could. 

173    U.   S.   193-205,  43    L.  Ed.   666,   19   Sup.   Ct   379,  DEWEY    Y.  DES 

MOINEB. 

Wliere  validity  of  personal  Judgment  sole  Federal  question  on  record, 
court  reviews  no  other. 

Approved  in  Indiana  Power  Co.  v.  St.  Joseph  etc.  Co.,  187  U.  S.  636, 
47  L.  Ed*  343,  23  Sup.  Ct.  842,  reaffirming  rule ;  Hunter  v.  City  of  Pitts- 
burgh, 207  U.  S.  181,  52  L.  Ed,  160,  28  Sup.  Ct.  40,  and  Baird  v.  Howison, 


173  U.  S.  193-205      NOTES  ON  U.  S.  BEPOETS.  168 

223  U.  S.  712,  56  L.  Ed.  625,  32  Sup.  Ct.  520,  both  dismissing  writ  of 
error  for  want  of  jurisdiction  on  authority  of  principal  case;  Montana 
V.  Rice,  204-  U.  S.  301,  51  L.  Ed.  495,  27  Sup.  Ct.  281,  Supreme  Court 
has  no  jurisdiction  to  determine  whether  State  statute  relating  to  dis- 
position of  educational  grant  lands  is  repugnant  to  State  Constitution; 
Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct.  671,  necessity 
for  invoking  commerce  clause  against  State  statute  not  obviated  by  ref- 
erence to  Fourteenth  Amendment;  Marvin  v.  Trout,  199  U.  S.  227,  50 
K  Ed.  163,  26  Sup.  Ct.  31,  applying  rule  in  detenflimng  validity  of  Ohio 
statute  authorizing  action  to  subject  building  in  which  money  lost  at 
play  to  judgment  for  recovery  of  money  lost ;  National  Mutual  Building 
etc.  Assn.  v.  Brahan,  193  U.  S.  646,  48  L.  Ed.  828,  24  Sup.  Ct.  532,  up- 
holding sufficiency  of  presentation  of  Federal  question  by  requested  in- 
structions in  trial  court  asserting  rights  under  Federal  Constitution 
which  entitled  party  to  directed  vierdict ;  New  York  etc.  R.  B.  Co.  v.  New 
York,  186  U.  S.  273,  46  L.  Ed.  1160,  22  Sup.  Ct.  917,  holding  some  pro- 
visions of  Federal  Constitution  must  be  relied  on  and  set  forth  to  sat- 
isfy Rev.  Stats.,  §  709 ;  Sweringen  v.  St.  Louis,  185  U.  S.  46,  46  L.  Ed. 
799,  22  Sup.  Ct.  672,  holding  claim  of  title  under  act  of  Congress  not 
sufficiently  asserted  where  record  discloses  no  such  claim  made  in  either 
State  court;  Chapin  v.  i^e,  179  U.  S.  130,  45  L.  Ed.  121,  21  Sup.  Ct.  72, 
holding  constitutional  question  not  sufficiently  raised  by  contention 
below  that  State  statute  violates  fifth  and  seventh  amendments  nor  by 
mentioning  Fourteenth  Amendment  in  exceptions ;  Bolln  v.  Nebraska,  176 
U.  S.  92,  44  L.  Ed.  385,  20  Sup.  Ct.  290,  holding  right  to  trial  by  jury 
cannot  be  claimed  in  Supreme  Court  where  plea  in  abatement  below 
questioned  only  procedure  by  information;  Keokuk  ft  Hamilton  Bridge 
Co.  V.  Illinois,  175  U.  S.  633,  635,  44  L.  Ed.  802,  803,  20  Sup.  Ct.  208, 
holding  Federal  question  not  raised  in  State  court  not  reviewable  in 
Supreme  Court  though  another  disconnected  Federal  question  so  raised; 
Thorbum  v.  Gates,  225  Fed.  616,  under  Fourteenth  Amendment,  Federal 
court  disregards  jurisdiction  conflicting  with  exclusive  authority  of 
executor  under  State  statute;  Shannon  v.  Portland,  38  Or.  394,  62  Pac. 
54,  refusing  to  consider  constitutionality  of  charter  act  for  assessing 
property  where  record  did  not  show  assessment  disregarding  benefits  nor 
without  notice;  Allen  v.  Portland,  35  Or.  456,  68  Pac.  519,  holding  State 
Supreme  Court  will  not  review  assignment  of  error  involving  question 
of  due  process  in  street  improvement  proceedings  where  record  below 
raises  none. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L,  B.  A. 
34,  36. 

What  record  muAt  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note^  63  L.  B.  A,  474. 
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Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  577. 

State  cannot  make  local  InnttOTement  auessment  a  personal  UabilUy 
of  a  nonresident. 

.Approved  in  Town  of  Winchester  ▼.  Stockwell,  76  N.  H.  323,  74  Atl. 
249,  following  rule ;  Kerns  v.  Mc Aulay,  8  Idaho,  565,  69  Pac.  540,  where 
summons  served  on  nonresident  by  publication  and  property  in  State 
attached,  personal  judgment  entered  thereon  is  valid  only  as  to  property 
attached;  Comptoir  National  D'Escomptede Paris  v.  Board  of  Assessors, 
52  La.  Ann,  1329,  27  South.  805,  holding  non-negotiable  notes  represent- 
ing loans  in  Liouisiana  by  corporation's  agent,  held  in  State,  subject  to 
taxation  there;  City  of  New  York  v.  McLean,  170  N.  Y.  386,  63  N.  E. 
383,  holding  N.  Y.  Laws  1882,  c.  409,  for  local  taxation  of  bank  stock, 
and  New  York  charter,  permitting  suit  on  delinquency,  impose  no  per- 
sonal liability;  Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  458,  67 
8.  W.  859,  holding  unconstitutional  Shannon's  Tenn.  Code,  §  5298,  pro- 
viding for  deficiency  judgment  against  nonserved,  nonappcaring,  non- 
resident defendant. 

Distinguished  in  Bristol  v.  Washington  County,  177  U.  S.  146,  44 
L.  Ed.  707,  20  Sup.  Ct.  591,  upholding  Minn.  Stats.  1894,  §§  4529,  4623, 
for  enforcing  delinquent  personalty  taxes  by  sale  after  notice  and  oppor- 
tunity to  contest  though  against  nonresident;  Arkwright  Mills  v.  Ault- 
man  etc.  Mach.  Co.,  128  Fed.  196,  holding  Rev.  Laws  Mass.,  e.  170,  §§2, 
3,  making  nonresident  suitor  liable  to  defendant's  subsequent  setting 
off  of  judgment  creates  enlargement  of  setoff  rights  binding  on  Federal 
courts;  Greenbaum  v.  Commonwealth,  147  Ky.  453,  454,  455,  144  S.  W. 
47,  48,  upholding  personal  judgment  for  whisky  tax  against  nonresident 
served  in  State  and  who  appeared  without  protest ;  Scollard  v.  American 
Felt  Co.,  194  Mass.  129,  80  N.  E.  234,  i>ersonal  property  of  foreign  cor- 
poration maintaining  office  in  State  kept  for  use  at  office  is  assessable 
to  corporation  and  tax  is  collectible  out  of  its  property  within  jurisdic- 
tion ;  Aldrich  v.  Blatchf ord,  175  Mass.  370,  56  N.  E.  700,  upholding  Mass. 
Pub.  Stats.,  c.  164,  §  2,  subjecting  nonresident  bringing  suit  to  liability 
to  answer  any  suit  by  defendant  where  judgments  may  be  set  off;  State 
V.  Parker  Distilling  Co.,  236  Mo.  318,  139  S.  W.  483,  State  may  not 
except  from  operation  of  license  tax,  imposed  on  manufacturers  of 
intoxicants,  wines  and  spirits  produced  from  products  grown  in  State; 
I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn.  442,  95  S.  W.  820, 
State  tax  on  logs  brought  from  another  State  belonging  to  citizen  is 
valid,  though  similar  property  produced  in  State  is  not  taxable. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  138  Am.  St.  Bep.  935,  938. 

Personal  liability  of  nonresident  for  taxes  on  property  within  juris- 
diction.   Note,  Ann.  Oaa.  1913D,  342,  843. 
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Personal  liability  of  property  owner  for  assessments  for  local  im- 
provements.   Note,  18  L.  B.  A.  (N.  S.)  1260. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  B.  A.  1915G,  907,  908. 

Service    of   process    constituting   due   process    of   law.    Note,    50 
L.  B.  A.  582. 

Miscellaneous.  Cited  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bige- 
low,  203  Mass.  210,  40  L.  R.  A.  (N.  S.)  314.  89  N.  E.  215,  to  point  that 
judgment  of  court  of  another  State,  valid  there,  in  favor  of  one  of  sev- 
eral joint  tort-feasors,  is  not  conclusive  in  favor  of  another  in  suit  for 
same  tort  in  another  State. 

173  U.  S.  205-220,  43  L.  Ed.  669,  19  Sap.  Ot  407,  FEBST  NAT.  BANS  T. 
CHAPMAN. 

''Moneyed  capital,"  as  used  In  section  5129,  BevlBed  Statutes,  refers 
only  to  capital  wMch  comes  into  competition  with  national  banks. 

Approved  in  Lander  v.  Mercantile  Nat.  Bank,  118  Fed.  785,  55  C.  C.  A. 
623,  reaffirming  rule;  State  of  New  York  v.  Purdy,  231  U.  S.  391,  58 
L.  Ed.  282,  34  Sup.  Ct.  114,  New  York  statute  imposing  flat  rate  on 
shares  of  all  banks,  without  right  of  exemption  for  debt  of  owners,  is 
Qot  void  under  section  5219,  Rev.  Stats.;  First  Nat.  Bank  v.  Albright, 
208  U.  S.  552,  52  L.  Ed.  616,  28  Sup.  Ct.  349,  holding  assessment  of  real 
estate  of  bank  at  one-third  of  value,  and  of  capital  stock  at  sixty  per 
cent,  violated  section  5219,  Rev.  Stats. ;  Commercial  Nat.  Bank  v.  Cham- 
bers, 182  U.  S.  560,  45  L.  Ed.  1229,  21  Sup.  Ct.  865,  holding  section  5219, 
Rev.  Stats.,  as  to  ** moneyed  capital,"  did  not  require  deduction  of  bona 
fide  debts  from  value  of  stock  of  nonresident  stockholders;  Mercantile 
Nat.  Bank  v.  Lander,  109  Fed.  23,  holding  under  Ohio  Stats.,  §  2781, 
eoonty  auditor  has  no  power  to  place  amount  of  national  bank  deduc- 
tions on  duplicate  list  of  ensuing  year  as  omission ;  Mercantile  Nat.  Bank 
▼.  Hubbard,  105  Fed.  814,  817,  819,  820,  821,  45  C.  C.  A.  66,  holding  de- 
cision erroneously  construing  Ohio  statutes  permitting  reduction  of  debts 
&om  bank  credits  only,  den3ring  right,  not  binding  as  to  deductions  for 
subsequent  years,  reversing  Mercantile  Nat.  Bank  v.  Hubbard,  98  Fed. 
470,  471,  holding  Ohio  Rev.  Stats.,  §  2730,  permitting  deduction  of  in- 
debtedness  from  ''credits"  for  taxation  does  not  discriminate  against 
bank  shares  within  Rev.  Stats.,  §  5019 ;  Illinois  Nat.  Bank  v.  Eansella, 
201  111.  38,  66  N.  E.  339,  340,  holding  under  Illinois  law  personalty  of 
State  and  private  banks  taxable  to  full  value  additional  to  realty  tax, 
hence  no  discrimination  against  national  banks;  First  Nat.  Bank  v. 
Turner,  154  Ind.  460,  462,  463,  57  N.  E.  112,  113,  holding  under  Rev. 
Stats.,  §  5219,  and  Indiana  statutes  permitting  deduction  of  indebted- 
ness from  credits,  national  bank  stockholders  cannot  deduct  indebtedness 
from  assessment  value;  Board  of  Commrs.  of  Johnson  County  v.  John- 
son, 173  Ind.  94,  89  N.  E.  597^  upholding  act  of  1903,  relating  to  deduc- 
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tions,  by  unincorporated  banks  for  tax  purposes,  of  deposits  from  , 
moneys,  credits  and  other  assets;  Des  Moines  Nat.  Bank  v.  City  of  Des 
Moines,  153  Iowa,  339, 133  N.  W.  768,  and  Head  v.  Board  of  Review,  170 
Iowa,  314,  152  N.  W.  604,  both  holding  statutes  relating  to  assessment 
of  private  banks  did  not  violate  section  5219,  Rev.  Stats.;  Morril  v. 
Bentley,  150  Iowa,  691,  130  N.  W.  740,  cprporate  shares  of  stock  are  not 
credits  under  Code,  §  1309 ;  First  Nat.  Bank  v.  City  Council  of  Esther-  . 
ville,  150  Iowa,  100,  101,  129  N.  W.  477,  holding  Code,  §§1322-1325, 
void  as  to  tax  on  shares  in  national  banks ;  National  State  Bank  v.  Bur- 
lington, 119  Iowa,  700,  94  N.  W.  235,  holding  taxation  of  private  banks 
on  aggregate  value  of  property  invested,  and  incorporated  banks  on  cor-» 
porate  shares,  works  no  discrimination ;  Mechanics '  Nat.  Bank  v.  Baker, 
65  N.  J.  L.  118,  46  Atl.  587,  holding  shares  of  stock  in  railways,  insur- 
ance companies  etc.,  not  within  purview  of  Rev.  Stats.,  §  5219 ;  Hull  v. 
Alexander,  69  Ohio  St.  84,  85,  68  N.  E.  643,  holding  owner  of  bank  shares 
not  entitled  to  deduct  debts  from  taxes  thereon ;  Primm  v.  Fort,  23  Tex. 
Civ.  612,  57  S.  W.  90,  holding  taxpayer  having  no  credits  against  which 
to  set  off  indebtedness  cannot  do  so  against  value  of  national  bank  stock 
without  showing  others  so  treated;  Commercial  Nat.  Bank  v.  Chambers, 
21  Utah,  344,  347,  61  Pac.  564,  565,  holding  Rev.  Stats.,  §  5219,  does  not 
require  deduction  of  debts  from  value  of  shares  of  stock ;  West  Virginia 
Nat.  Bank  v.  DunUe,  65  W.  Va.  212,  213,  64  S.  E.  532,  holding  existence 
of  other  moneyed  capital  in  competition  with  national  banks  must  be 
shown  before  court  would  compel  deduction  of  debts  from  stock  of 
national  bank,  not  required  of  individuals. 

Ohio  Bevlsed    Statutes,  section  2730,  does  not    dlBcrimlnate    against 
national  bank  stock. 

Approved  in  Lander  v.  Mercantile  Nat.  Bank,  186  U.  S.  470,  477, 
46  L.  Ed.  1254,  1256,  22  Sup.  Ct.  913,  915,  holding  judgment  determin- 
ing illegality  of  assessments'  for  nondeduction  of  debts  under  operation 
of  Ohio  Rev.  Stats.,  §  2730,  not  conclusive  on  right  to  deduct  in  sub- 
sequent years. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Sep.  47,  48,  50. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  745. 

Discrimination  against  shareholders  in  national  banks,  in  assessing 
shares.    Note,  10  L.  B.  A.  (N.  8.)  947,  950,  953. 

173  U.  8.  221-225,  43  L.  Ed.  675,  19  Sup.  Ot.  402,  HENBrBTTA  MIK.  ft 
M.  GO.  ▼.  JOHNSON. 

Personal  service  on  agent  of  foreign  corporation  in  charge  of  its  busi- 
ness in  State  is  sufficient,  though  It  have  special  agent  for  service. 

Approved  in  Venner  v.  Denver  Union  Water  Co.,  40  Colo.  222,  122 
Am.  St.  Sep.  1036,  90  Pac.  627,  following  rale;  Lesser  Cotton  Co.  v. 
Yates,  69  Ark.  399,  63  S.  W.  998,  upholding  sufficiency  under  Arkansas 
statute,  of  service  on  agent  of  foreign  corporation  at  place  account  in* 
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eurred,  though  corporation  appointed  another  agent  to  receive  snm- 
mons ;  Groel  v.  United  States  Elec.  Co.,  69  N.  J.  Eq.  415,  421,  60  Atl. 
829,  831,  upholding  statute  of  1896,  relating  to  service  on  designated 
agent  of  foreign  corporation,  though  at  time  of  service  corporation 
was  not  doing  business  in  State;  Westinghouse  Electric  Mfg.  Co.  v. 
Froell,  30  Tex.  Civ.  203,  70  S.  W.  325,  holding  service  on  local  agent 
of  foreign  corporation  doing  business  in  State  sufficient  under  Tex. 
Rev.  Stats.,  art.  1223. 

Distinguished  in  Boultbee  v.  International  Paper  Co.,  229  Fed.  954, 
holding  void  service  of  process  of  Federal  court  on  agent  of  foreign 
corporation  not  authorized  to  receive  service  under  laws  of  State, 
nor  in  charge  of  its  operations  in  State. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Sep.  937. 

Who  is  "agent"  within  statute  providing  for  service  of  process 
on  agent  of  foreign  corporation.    Note,  19  Ann.  Oaji.  201. 

Statute  requiring  foreign  corporation  to  desi^rnate  person  upon 
whom  process  may  be  served  as  providing  exclusive  mode  of 
service.    Note,  5  Ann.  Oas.  953. 

Exclnsiveness  of  statutory  service  on  person  designated  by  foreign 
oori>oration.    Note,  6  L.  R.  A.  (N.  8.)  299. 

173  U.  &  225-226,  48  L.  Ed.  677,  19  Sup.  Ct.  877,  HENBIEXTA  MIN.  h 
M.  00.  V.  TTTTJii 

Not  cited. 

173  XT.  8.  226-231,  43  L.  XSd.  677,  19  Sup.  Ot  387,  BAIiTIMOBE  ft  O. 
K.  R.  OO.  ▼.  JOY. 

Action  for  personal  injuries  sustained  In  Indiana^  pending  in  United 
States  Circuit  Court  in  Ohio,  does  not  abate  by  death  of  plaintiff  before 
trial. 

Approved  in  Walsh  v.  New  York  etc.  R.  Co.,  173  Fed.  495,  where" 
eause  of  action  given  by  Federal  statute,  recourse  cannot  be  had  to 
State  statute  to  determine  survival;  Shute  v.  Patterson,  147  Fed.  512, 
78  C.  C.  A.  75,  death  of  bankrupt  after  ftUng  of  involuntary  petition 
against  him,  though  prior  to  service,  does  not  abate  proceedings;  Mar- 
tin V.  Wabash  R.  Co.,  142  Fed.  651,  6  Ann.  Cas.  582,  73  C.  C.  A.  646, 
under  Illinois  statute,  action  for  personal  injuries  survives  plaintiff's 
death ;  Sheibley  v.  Nelson,  83  Neb.  503,  119  N.  W.  1125,  under  section 
455,  Code  of  Civil  Procedure,  action  for  libel  does  not  abate  by  death 
of  plaintiff;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  268,  269,  48 
L.  R.  A.  (N.  S.)  1,  134  Pac.  758,  action  for  damages  for  wrongful  ejec- 
tion from  train  of  passenger  holding  ticket  survives. 

Blgbt  given  by  State  to  revive  action  for  personal  injuries  is  not 
lost  by  removal  to  Federal  court. 

Approved  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence, 
196.  Fed.  716,  following  rule;  Y-ta-tah-wah  v.  Rebock,  105  Fed.  265, 
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holding^  where  tribal  Indian  plaintiff  died  pending  suit,  action  survived 
nnder  Iowa  Code,  §§  3443-3445,  and  sneeessors  by  tribal  custom  oould 
Bue. 

Wliether  pending  snlt  may  be  reviyed  in  Federal  court  depends  on 
jnrladlction  wbere  commenced. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Joy,  113  Fed.  1016,  61 
C.  C.  A.  682,  reafiBrming  rule;  Patton  v.  Brady,  184  U.  S.  612,  46  L.  Ed. 
716,  22  Sup.  Ct.  494,  holding  right  to  recover  money  paid,  to  internal 
revenue  collector  under  protest  to  prevent  unlawful  seizure  survives  de- 
fendant's death  by  common  law  and  Virginia  Code;  In  re  Connway, 
178  U.  S.  426,  427,  44  L.  Ed.  1136,  20  Sup.  Ct.  953,  awarding  mandamus 
to  compel  Circuit  Court  to  entertain  suit  against  executor  of  defendant 
dying  after  complaint  filed;  Spaeth  v.  Sells,  176  Fed.  799,  holding  rem- 
edy for  revivor  given  by  Ohio  statutes  is  matter  of  right  and  not  of 
discretion;  Great  Western  etc.  Mfg.  Co.  v.  Harris'  Estate,  111  Fed. 
44,  holding  suit  to  charge  corporation  director  for  wrongful  diversion 
of  funds  does  not  survive  his  death;  Gordon  v.  Chicago  etc.  Ry.  Co., 
154  Iowa,  451,  Ann.  Gas.  1914B,  118,  134  N.  W.  1057,  Iowa  statutes 
govern  as  to  survival  of  action  in  its  courts  which  arose  in  another 
jurisdiction;  Austin's  Admr.  v.  Pittsburg  etc.  Ry.  Co.,  122  Ky.  310, 
5  L.  E.  A.  (N.  S.)  756,  91  S.  W.  744,  survival  of  action  in  Kentucky 
on  injury  arising  in  Indiana  is  governed  by  law  of  former  State; 
Murphy  v.  Missouri  etc.  Land  etc.  Co.,  28  N.  D.  535,  149  N.  W.  963, 
on  death  by  lapse  of  charter  of  foreign  corporation,  defendant  trustees 
should  be  substituted!  by  comity  with  law  of  foreign  State,  while  local 
rules  as  to  procedure  govern. 

Distinguished  in  Green  v.  Barrett,  123  Fed.  349,  holding  right  of 
plaintiff  suing  for  infringement  of  patent  to  revive  action  on  death 
of  defendant  subject  to  State  statute  for  settlement  of  estates. 

Law  governing  survival  of  actions.    Notes,  6  Ann.  Oas.  584,  585; 
Ann.  Oas.  1914B,  115. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.    Note, 
56  L.  R.  A.  222. 

Law  governing  survival  or  revival  of  action  for  personal  injuries. 
Note,  5  L.  R.  A.  (N.  S.)  756. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1915E,  1127,  1129. 

173   n.    S.   231-243,   4S    L.   Ed.   679,   19   Bop.   Ot.   388,   COVZNOTON    ▼. 
KENTUCKY. 

Kentucky  statute  of  May  1,  1886,  creating  special  tax  exemption,  la 
not  irrevocable  in  view  of  terma  of  act  of  February  12,  1866,  declaring 
right  of  legislatiire  to  amend  charters  at  wllL 

Approved  in  Louisville  v.  Cumberland  Tel.  ft  Tel.  Co.,  224  U.  S.  659, 
56  L.  Ed.  989,  32  Sup.  Ct.  572,  Kentucky  Constitution  of  1891  giving 
municipalities  right  to  grant  street  franchises,  and  later  statute  repeal- 
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ing  corporate  privileges,  did  not  affect  vested  rights  of  corporations 
nor  relieve  them  of  charter  burdens;  Stanislaus  Comity  v.  San  Joaquin 
etc.  Irr.  Co.,  192  U.  S.  212,  48  L.  Ed.  406,  24  Sup.  Ct.  245,  holding  sec- 
tion 3,  Cal.  Stats.  1862,  empowering  companies  to  fix  rates  subject  to 
supervisors^  control,  but  not  reducible  below  one  and  one-half  per 
cent  per  month  profit,  created  no  contract;  Citizens'  Sav.  Bank  v. 
Owensboro,  173  U.  S.  646,  43  L.  Ed.  844,  19  Sup.  Ct.  573,  holding 
Kentucky  acts  incorporating  bank,  granting  tax  exemption  for  a  time, 
created  no  irrevocable  contract  of  exemption;  Board  of  Councilmen  of 
Frankfort  v.  Deposit  Bank,  124  Fed.  23,  59  C.  C.  A.  538,  holding  Ky. 
Stats.  1894,  §  1987,  preserve  rights  against  corporation  for  taxes 
against  repeal  of  charter  after  accrual  of  such  rights;  Newburyport 
Water  Co.  v.  City  of  Newburyport,  103  Fed.  587,  holding  Massachusetts 
statute  compelling  city  ta  purchase  plaintiff's  waterworks,  if  latter  de- 
sired to  sell,  before  city  established  competing  system,  did  not  con- 
stitute duress;  Supreme  Lodge  v.  Bieler,  58  Ind.  App.  560,  105  N.  E. 
247,  upholding  by-law  of  fraternal  benefit  society  increasing  assess- 
ments under  reserved  power  to  amend  by-laws;  People  ▼.  Gass,  190 
M.  Y.  330,  123  Am.  St.  Rep.  649,  IS  Ann.  Cas.  678,  83  N.  E.  66,  uphold- 
ing statute  repealing  exemption  of  association  from  taxation;  Gaar, 
Scott  &  Co.  V.  Shannon,  52  Tex.  Civ.  640,  115  S.  W.  362,  charter  pro- 
vision fixing  specified  sum  as  taxes  is  not  contract  prohibiting  imposi- 
tion of  greater  tax. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  cor- 
porate charter.    Note,  13  Ann.  Gas.  688. 

Repeal  or  modification  of  statute  affecting  municipal  corporation 
as  impairment  of  obligation  of  contract  between  State  and 
municipality.    Note,  4  Ann.  Gas.  796. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  con- 
stitution.   Note,  60  L.  R.  A.  73. 

Municipal  corporation  is  public  instrumentality,   and  acts  of  legis- 
lature relating  to  its  property  used  in  public  affairs  axe  not  contracts. 

Approved  in  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  178,  180,  52 
L.  Ed.  159,  160,  28  Sup.  Ct.  40,  holding  no  contract  existed  between 
municipality  and  citizens  that  latter  be  taxed  only  for  uses  of  cor- 
poration; Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U.  S.  387,  48  L.  Ed. 
229,  24  Sup.  Ct.  108,  109,  holding  Michigan  act  relieving  railroads  built 
north  of  forty-four  degrees  from  taxation  for  ten  years  or  until  receipts 
reached  so  much,  created  no  contract;  Tampa  v.  Tampa  Water  Works 
Co.,  45  Fla.  627,  34  South.  640,  upholding  power  of  city  to  regulate 
water  rates;  Mayor  etc.  of  Jersey  City  v.  Hall,  79  N.  J.  L.  565,  Ann. 
Oaa.  1912A,  696,  76  Atl.  1060,  act  of  1872  ceding  certain  lands  to  city 
for  public  use  is  not  contract  within  protection  of  Federal  Constitu- 
tion; Larue  v.  Redraon,  168  Ky.  491,  182  S.  W.  623,  statute  increasing 
tax  for  schools  does  not  impair  contract  rights  in  varying  assessment 
valid  by  electors  of  school  districts. 
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Distinguished  in  State  v.  Barker,  116  Iowa,  103,  89  N.  W.  206,  hold- 
ing invalid  as  depriving  city  of  self-government  Iowa  Code,  §  747, 
authorizing  District  Court  to  appoint  trustees  for  waterworks;  Styles 
v.  Newport,  76  Vt.  168,  56  Atl.  665,  water  system  of  municipality  used 
to  furnish  water  for  municipal  purposes  an'd  to  citizens  is  employed 
for  public  purpose  within  statute  exempting  property  so  used  from 
taxation;  dissenting  opinion  in  Citizens'  Sav.  Bank  v.  Owensboro,  173 
U.  S.  659,  43  L.  Ed.  849,  19  Sup.  Ct.  573,  majority  holding  J^entucky 
acts  incorporating  bank,  granting  tax  ezismption  for  time,  created  no 
irrevocable  contract  of  exemption. 

173  V.  8.  243-255,  4S  L.  Ed.  684,  19  Sup.  Ot  398,  LAKE  COXTNTT  OOM- 
MISSIONEBfl  ▼.  DX7DI£Y. 

Whan  suit  Is  brought  in  name  of  plalntlfF  merely  to  confer  JulBdic- 
tion  on  Federal  court,  action  should  be  dismlBsed. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  325,  326,  46  L.  Ed.  567, 
22  Sup.  Ct.  335,  holding  suit  by  transferee  of  bonds  not  within  juris- 
diction of  Circuit  Court  where  transfer  was  for  collection  only  of 
bond  less  than  jurisdictional  amount;  Steigleder  ▼.  McQuesten,  198 
U.  S.  143,  49  L.  Ed.  987,  25  Sup.  Ct.  616,  question  of  Federal  juris- 
diction based  on  diverse  citizenship  is  raisable  by  motion  to  dismiss 
based  on  proofs  taken  before  master;  Cerri  v.  Akron-People ^s  Tele- 
phone Co.,  219  Fed.  289,  293,  dismissing  action  by  administrator,  who 
was  foreign  consul,  in  Federal  court,  for  wrongful  death  for  widow; 
who  was  resident  of  State  where  cause  of  action  arose;  O'Neil  v.  Wol- 
cott  Min.  Co.,  174  Fed.  537;  27  L.  B.  A.  (N.  S.)  200,  98  C.  C.  A.  309, 
real  transfer  of  property  out  of  which  cause  of  action  arises  for  pur- 
poses of  giving  jurisdiction  to  Federal  court  does  not  deprive  assign^ee 
of  right  to  sue  thereon;  Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co.,  172 
Fed.  902,  dismissing  causes  of  action  based  on  assignments  in  trust 
for  assig^nor;  Citizens'  Sav.  Bank  v.  City  of  Newburjrport,  169  Fed. 
768,  95  C.  C.  A.  232,  notes  of  city  payable  to  bearer  may  be  sued  on 
by  assignee  in  Federal  court;  Woodside  v.  Vasey,  142  Fed.  619,  denjdng 
Circuit  Court's  jurisdiction  over  action  against  directors  to  enforce 
claims  against  corporation  assigned  for  collection  and  no  one  of  them 
amounts  to  two  thousand  dollars;  TurnbuU  v.  Ross,  141  Fed.  652,  72 
C.  C.  A.  609,  upholding  dismissal  where  evidence  shows  property  in- 
volved collusively  transferred  solely  to  give  Federal  jurisdiction;  Board 
of  Commrs.  of  Lake  County  v.  Shradsky,  97  Fed.  2,  38  C.  C.  A.  17, 
holding  suit  should  have  been  dismissed  for  collusion  where  resident 
assigned  bonds  to  foreigner  for  purposes  of  suit ;  Harrington  v.  Atlantic 
etc.  Tel.  Co.,  185  Fed.  497,  107  C.  C.  A.  593,  arguendo. 

Distinguished  in  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co., 
185  U.  S.  288,  46  L.  Ed.  914,  22  Sup.  Ct.  683,  holding  suit  by  licensee 
against  patentee  and  another,  alleging  title  under  license,  validity  and 
infringement  within  Circuit  Court's  jurisdiction. 
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Recital  in  mnnioipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Ann.  Gas.  1246. 

Right  of  purchaser  from  bona  fide  holder  of  note.  Note,  60 
L.  R.  A.  (N.  S.)  75;  77. 

173  V.  S.  266-276,  43  Xi.  Ed.  689,  19  Sap.  Ot.  890,  OUNNISON  0OUKT7 
'    OOMMISSIOKEBS  T.  BOLIJN8. 

If  it  Buficlently  appears  tliat  bill  of  ezceptloiui  contains  all  eTldenoe^ 
It  need  not  expressly  so  state. 

Approved  in  Crowe  v.  Trickey,  204  U.  S.  236,  61  L.  Ed.  469,  27 
Sup.  Ct.  276,  and  McCaully  v.  United  States,  25  App.  D.  C.  409,  both 
following  rule;  Cylatt  v.  United  States,  197  U.  S.  220,  221,  49  L.  Ed. 
781,  26  Sup.  Ct.  429,  applying  rule  in  criminal  case ;  Elliott  v.  Canadian 
Pac.  Ry.  Co.,  161  Fed.  263,  88-  C.  Cr  A.  286,  holding  bill  insufficient 
where  showing  that  all  evidence  not  contained  therein. 

Bonds  of  county  reciting  compliance  with  law  in  issuance  are  valid 
in  hands  of  bona  fide  purchaser,  though  issue  was  ii^  excess  of  legal 
debt  limit. 

Approved  in  Stanley  County  v.  Color,  190  U.  S.  461,  47  L.  Ed.  1134, 
23  Sup.  Ct.  816,  reaffirming  rule;  Board  of  County  Commrs.  of  Denver 
V.  Home  Sav.  Bank,  236  U.  S.  105,  59  L.  Ed.  487,  235  Sup.  Ct.  265, 
holding  valid  city's  negotiable  certificates  of  indebtedness  issued  with- 
out  express  authority  to  make  them  negotiable;  Quinlan  v.  Green 
County,  205  U.  S.  419,  61  L.  Ed.  863,  27  Sup.  Ct.  605,  holding  where 
county  authorized  railroad  aid  bonds  on  condition  of  being  exonerated 
from  prior  issue,  bona  fide  purchaser  may  assume  county  has  been 
exonerated;  Waite  v.  Santa  Cruz,  184  U.  S.  318,  319,  46  L.  Ed.  564, 
22  Sup.  Ct.  332,  holding  city  estopped  by  recitals  in  refunding  bonds 
to  deny  that  original  bonds  were  part  of  city's  bonded  indebtedness; 
St.  Lawrence  Tp.  v.  Furman,  171  Fed.  401,  17  Ann.  Gas.  1244,  96 
C.  C.  A.  356,  holding  void  bonds  disclosing  on  face  that  they  were 
in  excess  of  debt  limit;  Hamilton  County  v.  Montpelier  Sav.  Bank 
etc.  Co.,  157  Fed.  27,  28,  84  C.  C.  A.  623,  holding,  recital  in  funding 
bonds  of  validity  of  outstanding  obligations,  which  such  bonds  retired, 
bound  county;  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  620,  recital, 
in  school  bonds  that  they  are  issued  pursuant  to  and  in  accordance 
-with  statute  printed  thereon  estops  district  to  deny  purpose  authorized 
by  such  statute;  Board  of  Commrs.  of  Franklin  County  v.  Gardiner 
Sav.  Inst.,  119  Fed.  47,  55  C.  C.  A.  614,  holding  unconstitutional  method 
provided  for  special  assessments  to  pay  county  bonds  does  not  affect 
holders' jrights  thereon;  City  of  Beatrice  v.  Edminson,  117  Fed.  432, 
54  C.  C.  A.  601,  holding  recital  by  officers  having  duty  and  power  to 
determine  indebtedness  that  bonds  will  issue  according  to  law  estops 
city  to  allege  excess  indebtedness;  King  v.  City  of  Superior,  117  Fed. 
116,  117,  64  C.  C.  A.  499,  holding  city  estopped  by  bond  recitals  to  deny 
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prior  provisions  for  collection  of  tax  to  pay  such  bonds,  as  required 
by  Constitution;  Ferris  Irr.  Dist.  v.  Thompson,  116  Fed.  838,  54  C.  C.  A. 
336,  holding  bona  fide  purchaser  of  irrigation  bonds  from  president 
of  district  may  enforce  same,  though  invalid;  Municipal  Tnist  Co.  v. 
Johnson  City,  116  Fed.  468,  53  C.  C.  A.  178,  holding  recitals  in  bonds 
issued  under  statute,  vesting  mayor  and  aldermen  with  power  to  pass 
on  railway's  application,  bind  city  as  to  compliance  with  statute;  Board 
of  Commrs.  of  Kearny  County  v.  Vandriss,  115  Fed.  869,  53  C.  C.  A. 
192,  holding  purchaser  of  bonds  in  open  market  may  rely  upon  recitals 
fts  to  l^ality  and  regularity  unless  act  and  bonds  show  illegality; 
City  of  Kearney  v.  Woodruff,  115  Fed.  92,  53  C.  C.  A.  117,  holding 
purchaser  of  bonds  issued  under  Nebraska  law,  authorizing  bonds  not 
exceeding  ten  per  cent  of  assessed  value,  may  rely  on  recitals  as  to 
regularity  of  issue;  Board  of  Commrs.  of  Stanley  County  v.  Coler, 
113  Fed.  728,  51  C.  C.  A.  379,  holding  recitals  in  county  bonds,  issued 
in  aid  of  construction  of  railroad,  that  issue  was  based  on  requisite 
vote,  binds  county;  Board  of  Commrs.  of  Stanley  County  v.  Coler,  113 
Fed.  718,  51  C.  C.  A.  379,  holding  county  issuing  bonds  under  statute 
in  payment  for  railway  stock,  taxing  road  and  paying  interest  on 
bonds,  cannot  deny  necessity  of  issue  nor  interest  of  county;  Fairfield 
V.  Rural  Ind.  School  Dist.,  Ill  Fed.  459,  461,  holding  purchaser  of 
Iowa  school  district  bonds  bound  to  take  notice  of  Const.,  art.  XI, 
§  3,  prohibiting  excess  indebtedness  regardless  of  recitals;  Independent 
School  Dist.  V.  Rew,  111  Fed.  9,  55  L.  R.  A.  864,  49  C.  C.  A.  198, 
holding  municipal  corporation  authorized  to  issue  bonds  precluded  by 
recitals  therein  to  deny  validity  of  same  because  of  invalid  indebted- 
ness; Syracuse  Tp.  v.  Rollins,  104  Fed.  963,  44  C.  C.  A.  277,  holding 
bond  recitals  prevent  attack  on  ground  that  records  do  not  show  legal 
canvass  of  votes  cast  at  election;  Hughes  County  v.  Livingston,  104 
Fed.  317,  321,  43  C.  C.  A.  541,  holding  recitals  that  bonds  were  issued 
pursuant  to  l^slative  act,  authorizing  such  issue,  and  that  all  pre- 
liminary steps  taken  estops  municipality;  Pickens  Tp.  v.  Post,  99  Fed. 
661,  662,  holding  bona  fide  purchaser  of  negotiable  bonds  or  his  in- 
dorsee with  notice  takes  same  free  from  defense  of  prior  irreg^ularity; 
Miller  v.  Perris  Irr.  District,  99  Fed.  145,  146,  holding  irrigation  dis- 
trict precluded  by  recitals  to  show  that  bonds  purporting  to  be  issued 
in  compliance  with  act  of  1887  did  not  observe  such  act;  Wesson  v. 
Town  of  Mt.  Vernon,  98  Fed.  811,  39  C.  C.  A.  301,  holding  township 
authorized  to  issue  bonds  for  legal  indebtedness  estopped  by  recitals 
of  compliance  with  law  to  allege  invalidity  of  indebtedness  covered 
by  bonds;  Brattleboro  Sav.  Bank  v.  Board  of  Trustees,  98  Fed.  533, 
holding  recitals  in  bonds  issued  under  act  impliedly  authorizing  town- 
ship trustees  to  recite  validity  of  indebtedness  bind  township  in  favor 
of  bona  fide  holder;  Board  of  Commrs.  of  Lake  County  v.  Sutliff,  97 
Fed.  273,  276,  277,  278,  38  C.  C.  A.  167,  holding  purchaser  of  muncipal 
bonds  entitled  to  rely  on  recitals  therein  where  county  clerk  kept  no 
XVin— 12 
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record  of  county  indebtedness  as  required  by  statute  authorizing  issue; 
Board  of  Education  v.  National  life  Ins.  Co.,  94  Fed.  328,  36  C.  C.  A. 
278,  holding  bond  coupon-holders  may  rely  on  recitals  therein  that 
board  of  education  issuing  same  did  not  exceed  three  per  cent  of 
assessed  valuation;  State  v.  Wichita  County,  62  Kan.  501,  502,  64  Pac. 
47,  holding  bonds  issued  by  county  commissioners,  authorized  to  refund 
bonded  indebtedness,  reciting  compliance,  bind  county,  though  indebt- 
edness not  outstanding  two  years;  Corbet  y.  Rocksbury,  94  Minn.  401, 
103  N.  W.  13,  township  bond  in  hands  of  bona  fide  purchaser  issued 
ander  statute  prescribing  record  as  determination  of  amount  of  author- 
ized issue,  which  on  face  exceeds  limit,  is  void  as  to  excess  irrespective 
of  recitals;  National  Life  Ins.  Co.  v.  Mead,  13  S.  D.  46,  47,  79  Am« 
St.  Bep.  880,  881,  82  N.  W.  80,  holding  purchaser  bound  to  take  notice 
of  existing  indebtedness  and  assessed  valuation  where  statute  forbids 
excess  issue,  hence  recitals  not  conclusive;  Cass  County  v.  Willbarger 
County,  26  Tex.  Civ.  57,  60  S.  W.  991,  holding  recitals  would  bind 
where  court  erroneously  estimated  amount  of  tax  to  be  levied  to  pay 
same ;  Montpelier  etc.  Tp.  v.  School  Dist.,  115  Wis.  633,  634,  92  N.  W. 
412,  holding  general  recital  in  bonds  that  all  acts  required  to  be  done 
were  done,  applies  to  acts  referred  to  in  bond,  not  to  requirement  of 
tax  levy;  dissenting  opinion  in  Board  of  Commrs.  of  Lake  County  v. 
Keene  Five-cent  Sav.  Bank,  108  Fed.  517,  47  C.  C.  A.  464,  majority 
holding  county  bonds,  though  in  excess  of  constitutional  limit,  are  pre- 
sumptively valid  and  county  must  show  invalidity;  dissenting  opinion 
in  City  of  Pierre  v.  Dunscomb,  106  Fed.  620,  45  C.  C.  A.  499,  majority 
holding  certificate  on  face  of  municipal  bonds  that  they  were  issued 
in  pursuance  of  legislative  authority  to  fund  city  indebtedness  estops 
city;  Smith  v.  Nelson  Land  &  Cattle  Co.,  212  Fed.  62,  128  C.  C,  A. 
512,  arguendo. 

Distinguished  in  Geer  v.  School  Dist.  No.  11,  97  Fed.  734,  735,  38 
C.  C.  A.  392,  holding  bonds  showing  on  face  that  statutory  limit  has 
been  exceeded  do  not,  by  recitals,  estop  county  from  setting  up  excess; 
Keene  Five-Cent  Sav.  Bank  v.  Lyon  County,  97  Fed.  167,  holding  holder 
of  bonds  issued  within  statutory  limit  may  recover  on  same;  Franklin 
Savings  Bank  v.  Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926, 
town  not  estopped  to  show  signatures  of  selectmen  to  its  note  were 
forged  by  statements  of  clerk  that  note  was  correct;  Brown  v.  City  of 
Newburyport,  209  Mass.  267,  Ann.  Cas.  1912B,  495,  95  N.  E.  508,  city 
not  liable  on  notes  void  on  face,  though  proceeds  deposited  on  negotia- 
tion to  credit  of  city;  Town  of  Aurora  v.  Hay  den,  23  Colo.  App.  28,  126 
Pac.  1118,  bona  fide  purchaser  held  chargeable  with  knowledge  of  in- 
validity of  ordinance  under  which  bonds  were  issued,  though  bonds  re- 
cited all  proceedings  were  had  in  conformity  with  law. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded  as 
affecting  validity  thereof  in  hands  of  purchaser.  Note,  17  Ann. 
Gas.  1245,  1246. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds..  Note, 
L.  R.  A.  1915A,  936,  988,  944,  948,  949,  966,  974. 

Bona  fide  holder  of  commercial  paper  can  transfer  to  third  person 
an  ri^ta  with  which  he  is  vested,  and  Indorsee's  title  is  unaffected  by 
proof  of  the  latter's  knowledge  of  defenses. 

Approved  in  Gamble  v.  Rural  Ind.  School  Dist.,  146  Fed.  116,  76 
C.  C.  A.  639,  amendment  of  1888  to  Iowa  Code,  §  2114,  limiting  recovery 
on  commercial  paper  procured  by  fraud  to  amount  paid  by  holder,  does 
not  affect  righttf  of  transferee  of  bona  fide  holder  of  negotiable  school 
bond. 

Right  of  purchaser  from  bona  fide  holder  of  note.    Note,  60  L.  B.  A. 
(N.  S.)  76,  78. 

173  n.  8.  276-286,  48  1m.  Ed.  699,  19  Sop.  Ct.  453,  OHIO  ▼.  TH01CA8. 

National  Home  for  Disabled  Volunteers  is  Federal  agency,  and  offl- 
cers  engaged  in  its  management  are  not  sabject  to  control  of  State  aa  to 
dntiea 

Approved  in  Easton  v.  Iowa,  188  U.  S.  236,  47  L.  Ed.  469,  23  Sup.  Ct. 
293,  holding  invalid  Iowa  Code,  §§  1884,  1886,  so  far  as  prohibiting 
national  bank  officers  from  receiving  deposits  after  known  insolvency; 
National  Home  for  Disabled  Volunteer  Soldiers  v.  Parrish,  194  Fed.  942, 
114  C.  C.  A.  676,  National  Home  for  Disabled  Volunteers  is  Federal 
ajrcncy;  Lyle  v.  National  Home  for  Disabled  Volunteer  Soldiers,  170 
Fed.  846,  national  soldiers'  home  cannot  be  sued  in  tort  for  action  of 
officers  in  polluting  waters  of  plaintiff;  University  of  the  South  v.  Jet- 
ton, 166  Fed.  189,  Federal  court  may,  at  suit  of  land  owner,  restrain 
revenue  officer  of  State  from  enforcing  tax  proceedings  against  land, 
on  ground  that  State  statute  as  applied  to  such  land  impaired  obligation 
Off  contract;  In  re  Leaken,  137  Fed.  683,  Federal  district  attorney  pro- 
cmring  production  of  State  court  records  before  Federal  grand  jury 
under  subpoena  not  punishable  for  contempt  of  State  court  for  failure 
to  return  records  on  demand ;  Peters  v.  Malin,  111  Fed.  264,  holding  Iowa 
Code,  §  4761,  forbidding  enticing  away  child  under  fifteen,  did  not  apply 
to  Sac  and  Fox  Indians,  they  being  under  Federal  control;  In  re  Fair, 
100  Fed.  167,  holding  army  officer  shooting  escaping  deserter,  pursuant 
to  orders,  not  liable  to  criminal  prosecution  in  State;  Johnson  City  v. 
Weeks,  133  Tenn.  280, 180  S.  W.  328,  holding  water  pipe-line  leading  to 
National  Home  for  Disabled  Volunteers  exempt  from  taxation;  Divine 
V.  Unaka  Nat.  Bank,  126  Tenn.  107,  39  L.  R.  A.  (N.  S.)  686,  140  S.  W. 
749,  State  court  has  probate  jurisdiction  over  estate  of  deceased  inmate 
of  national  soldiers'  home  situated  on  land  ceded  to  United  States;  State 
V.  Willett,  117  Tenn.  347,  97  S.  W.  302,  holding  inmates  of  national 
soldiers '  home  on  lands  over  which  United  States  had  exclusive  jurisdic- 
tion  were  not  legal  voters  of  State;  United  States  v.  Sutton,  166  Fed. 
256,  arguendo.  ^ 
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Distingaished  in  Iowa  v.  Easton,  113  Iowa,  520,  85  N.  W.  796,  holding 
Code  Iowa,  §  1885,  making  it  a  felony  for  bank  officer  to  receive  de- 
jposits,  with  knowledge  of  insolvency,  applies  to  national  banks;  In  re 
poe's  Estate,  151  Wis.  141,  Ann.  Gas.  1914B,  101,  138  N.  W.  99,  uphold- 
ing order  of  County  Court  requiring  Governor  of  National  Home  for 
Disabled  Volunteers  to  answer  touching  property  of  deceased  inmates. 

Who  is  officer  of  United  States  so  as  to  be  free  from  interference 
by  State  court.    Note,  Ann.  Oas.  1914B,  105. 

Habeas  corpus  lies  to  release  Federal  offlcer  arrested  by  State  utlior- 
itles. 

Approved  in  Ex  parte  Toung,  209  U.  S.  168,  14  Ann.  Oaa.  764,  IS 
L.  B.  A.  (N.  S.)  932,  62  L.  Ed.  732,  28  Sup.  Ct.  441,  habeas  corpus  lies  to 
determine  validity  of  commitment  of  State  officer  for  contempt  of  order 
of  United  States  Circuit  Court;  Ex  parte  Bartlett,  197  Fed.  100,  deny- 
ing habeas  corpus  before  trial  for  violation  of  State  statute  alleged  to 
be  void  under  Federal  Constitution ;  Pundt  v.  Pendleton,  167  Fed.  1006, 
1008,  1009,  discharging  teamster  of  Quartermaster's  Department  on 
habeas  corpus,  where  imprisonment  was  in  violation  of  Constitution; 
Ex  parte  Van  Moore,  221  Fed.  971,  holding  habeas  corpus  lay  to  release 
Indian  convicted  by  State  court  without  jurisdiction;  United  States  v. 
Lewis,  129  Fed.  826,  discharging  habeas  corpus  where  soldier  indicted 
by  State  court  for  shooting  one  in  street  while  attempting  to  arrest  him 
for  depredations  committed  on  military  reservation ;  In  re  Matthews,  122 
Fed.  257,  refusing  to  release  on  habeas  corpus  acting  police  officer  im- 
prisoned for  shooting  escaping  deserter,  where  necessity  as  well  as 
authority  doubtful;  In  re  Turner,  119  Fed.  234,  235,  holding  Federal 
court  will  release  on  habeas  corpus  army  officer  arrested  in  State  while 
building  sewer  under  orders ;  Cohn  v.  Jones,  100  Fed.  641,  holding  Fed- 
eral court  may  release  prisoner  on  habeas  corpus  where  State  court  has 
no  jurisdiction  over  person  or  crime  charged;  State  v.  Adler,  67  Ark. 
477,  55  S.  W.  853,  holding  release  of  Federal  officer  on  habeas  corpus 
discharged  bail. 

Distinguished  in  Re  Ldncoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  denying  habeas  corpus  to  one  convicted  in  District  Court  of  bring- 
ing liquor  into  Indian  country;  Minnesota  v.  Brundage,  180  U.  S.  502, 
45  L.  £d.  641,  21  Sup.  Ct.  456,  refusing  writ  of  habeas  corpus  to  release 
person  imprisoned  by  municipal  court  where  alleged  unconstitutionality 
of  law  not  raised  in  State  courts;  People's  United  States  Bank  v.  Good- 
win, 160  Fed.  731,  libel  suit  is  not  removable  on  averments  in  petition 
that  action  complained  of  was  taken  by  defendants  as  officers  of  United 
States ;  In  re  0  'Brien,  95  Fed.  132,  refusing  on  habeas  corpus  to  review 
State  proceedings  where  State  remedy  not  exhausted;  United  States  v. 
McAleese,  93  Fed.  658,  35  C.  C.  A.  529,  holding  debtor  arrested  by  State 
and  tried  after  Federal  court  adjudged  him  bankrupt  not  entitled  to  re- 
lease on  habeas  corpus. 
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173  TJ.  8.  285-338,  43  I..  Ed.  702,  19  Bap.  Ct.  466,  UOEE  SHOBE  ft  M. 
S.  &.  &.  OO.  ▼.  OHIO. 

State  bM  power  to  enact  reignlatioiui  with  respect  to  railroad  cor- 
porstioiia  wldcb  only  incidentally  or  remotely  affect  interstate  commerce 
and  axe  designed  reasonably  to  sabserre  the  convenience  of  tlie  pablic. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  77,  59 
L.  Ed.  1211,  35  Sup.  Ct.  678,  upholding  statute  requiring  railroads  to 
provide  drainage  through  embankments;  Chicago  etc.  R.  R.  Co.  v.  Rail- 
road Commission,  237  U.  S.  227,  231,  59  L.  Ed.  980,  932,  35  Sup.  Ct.  560, 
upholding  statute  requiring  interstate  trains  to  stop  at  villages  of  two 
hundred  inhabitants ;  Atlantic  Coast  line  R.  R.  Co.  v.  Georgia,  234  U.  S. 
292,  58  L.  Ed.  1318,  34  Sup.  Ct.  829,  upholding  statute  regulating  head- 
lights; Southern  Ry.  Co.  v.  King,  217  U.  S.  532,  54  L.  Ed.  871,  30  Sup. 
Gt^  594,  upholding  statute  regulating  speed  of  trains  at  crossings; 
Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  592,  50  L.  Ed.  609,  26  Sup.  Ct. 
341,  railroad  may  be  compelled  to  stand  expense  of  rebuilding  bridge 
made  necessary  by  improving  channel  by  Illinois  drainage  commission- 
ers ;  Hart  v.  State,  100  Md.  604,  60  Atl.  459,  act  of  1904,  requiring  car- 
riers to  provide  separate  coaches  for  whites  and  negroes  and  penalizing 
passenger's  refusal  to  occupy  assigned  car,  is  void  as  to  interstate  pas- 
sengers; People  V.  Detroit  United  Ry.  Co.,  134  Mich.  686,  104  Am.  St. 
Bap.  626,  68  L.  B.  A.  746,  97  N.  W.  38,  upholding  ordinance  requiring 
street  railroad  to  equip  cars  with  air  or  electric  brakes;  Hagan  v.  City 
of  Richmond,  104  Va.  731,  8  L.  B.  A.  (N.  S.)  1120,  52  8.  E.  388,  local 
authorities  may  keep  navigable  waters  unobstructed  when  Secretary  of 
War  fails  to  act. 

State  regfulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  7. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  B.  A.  (N.  S.)  22. 

Oatside  the  field  directly  occupied  by  the  general  government,  all 
iiaestions  arising  within  a  State  that  relate  to  its  internal  order  or  in- 
volve tbe  public  convenience  or  the  general  good  are  primarily  for  the 
determination  of  the  State. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  500, 
Xi.  B.  A.  1916A,  1133,  59  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding  void  stat- 
ute prohibiting  sleeping-car  companies  from  lowering  upper  berth  before 
actually  engaged;  Hendrick  v.  Maryland,  235  U.  S.  623,  59  L.  Ed.  391, 
35  Sup.  Ct.  140,  upholding  State  license  on  motor  vehicles  including 
those  of  nonresidents;  South  Covington  etc.  Street  Ry.  Co.  v.  City  of 
Covington,  235  U.  S.  548,  L.  R.  A.  1915r,  792,  59  L.  Ed.  355,  35  Sup,  Ct. 
158,  ordinance  regulating  motor  transportation  running  across  State  line 
upheld  in  part ;  Barrett  v.  City  of  New  York,  232  U.  S.  31,  58  L.  Ed. 
490,  34  Sup.  Ct.  203,  city  ordinance  requiring  expressmen  to  be  citizens 
and  licensed  is  void  as  to  interstate  commerce;  Simpson  v.  Shepard,  230 
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U.  S.  410,  Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  E<L  1546, 
33  Sup.  Ct.  729y  upholding  rates  fixed  by  State  for  intrastate  traffic; 
Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  377,  56  L.  Ed.  239, 
32  Sup.  Ct.  160,  upholding  hours  of  service  law  of  1907;  German  Alli- 
ance Ins.  Co.  V.  Hale,  219  U.  S.  317,  55  L.  Ed.  235,  31  Sup.  Ct.  246,  up- 
holding statute  imposing  additional  liability  on  all  insurance  companies 
united  with  tariff  association ;  Cincinnati  etc.  Ry.  Co.  v.  City  of  Conners- 
ville,  218  U.  S.  344,  20  Ann.  Cas.  1206,  54  L.  Ed.  1064,  31  Sup.  Ct.  93, 
railroad  may  be  required  to  build  at  its  own  cost  bridge  over  new  street 
when  opened ;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26,  54  L.  Ed. 
366,  30  Sup.  Ct.  190,  holding  void  statute  imposing  on  foreign  telegraph 
corporation  tax  based  on  whole  capital  stock  as  condition  to  doing  busi- 
ness in  State;  Atlantic  Coast  Line  R.  R.  Co.  v.  Wharton,  207  U.  S.  334,. 
52  L.  Ed.  234,  28  Sup.  Ct.  121,  holding  void  order  of  railroad  commission 
requiring  through  trains  to  stop  at  certain  place;  Mississippi  R.  R.  Com- 
mission V.  Illinois  Central  R.  R.  Co.,  203  U.  S.  344,  51  L.  Ed.  215,  27  Sup. 
Ct.  90,  holding  void,  as  interfering  with  interstate  commerce,  order  of 
railroad  commission  requiring  stopping  of  trains  at  certain  places; 
Northwestern  Nat.  Life  Ins.  Co.  v.  Riggs,  203  U.  S.  253,  7  Ann.  Cas. 
1104,  51  L.  Ed.  173,  27  Sup.  Ct.  126,  upholding  statute  cutting  off  de- 
fense of  false  representations  in  life  insurance  application  unless  con- 
tributing to  death  of  insured ;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed. 
737,  holding  statute  regulating  inspection  and  equipment  of  locomotive 
boilers  invalid  as  applying  to  locomotives  entering  State  to  terminal  near 
boundary;  German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  778,  upholding 
statute  regulating  charges  of  fire  insurance  companies  doing  business  in 
State;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  enjoining  as  confisca- 
tory, rates  fixed  by  State  Railroad  Commission;  Shepard  v.  Northern 
Pac.  Ry.  Co.,  184  Fed.  771,  holding  rates  fixed  by  State  Railroad  Com- 
mission were  confiscatory;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  346, 
holding  passenger  rate  law  of  Missouri  was  confiscatory;  Snead  v.  Cen- 
tral of  Geoi-gia  Ry.  Co.,  151  Fed.  618,  upholding  act  of  Congress  of  1906, 
relating  to  liability  of  common  carrier  in  District  of  Columbia;  Dela- 
ware etc.  R.  Co.  V.  Stevens,  172  Fed.  604,  bill  to  enjoin  order  of  public 
service  commission  requiring  stopping  of  interstate  trains  held  to  state 
ground  for  relief;  Corrigan  Transit  Co.  v.  Sanitary  District,  137  Fed. 
857,  70  C.  C.  A.  381,  upholding  regulation  of  current  introduced  into 
Chicago  River  by  improvements  of  Chicago  Sanitary  District;  St.  Louis 
etc.  Ry.  Co.  v.  State,  85  Ark.  287,  107  S.  W.  990,  holding  void  statute 
requiring  stopping  of  additional' trains,  where  service  already  adequate; 
State  ex  rel.  Railroad  Commrs.  v.  Louisville  etc.  R.  Co.,  62  Fla.  364,  57 
South.  191,  holding  schedule  of  trains  fixed  by  railroad  commission  un- 
reasonable and  void;  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  59  Fla. 
138,  20  Ann.  Cas.  1047,  52  South.  380,  upholding  statute  imposing  pen- 
alty for  failure  to  pay,  within  sixty  days,  claim  for  freight  lost;  Sea- 
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board  Air  Line  Ry.  v.  Blackwell,  143  Ga.  244,  Ann.  Gas.  1917A,  967.  84 
S.  E.  475,  upholding  statute  requiring  checking  speed  of  trains  at  cross- 
ings; Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  829,  Ann. 
Gas.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  333,  upholding  order  of 
railroad  commission  regulating  sale  of  mileage  and  scrip  books;  South- 
ern Ry.  Co.  V.  Atlanta  Sand  etc.  Co.,  135  Ga.  40,  68  S.  E.  810,  upholding 
role  of  railroad  commission  imposing  penalty  for  delay  in  furnishing 
cars ;  Southern  Flour  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  127  Ga.  632,  119 
Am.  St.  Rep.  366,  9  Ann.  Gas.  437,  9  L.  B.  A.  (N.  S.)  853,  56  S.  E.  745, 
holding  railroad  car  brought  into  State  from  connecting  carrier  with 
freight  consigned  to  point  in  State,  there  to  be  unloaded,  and  reloaded 
with  freight  and  returned,  was  subject  to  attachment  in  suit  against 
connecting  carrier;  Idaho  Power  etc.  Co.  v.  Blomquist,  26  Idaho,  248, 
Ann.  Gas.  1916E,  282,  141  Pac.  1091,  upholding  power  of  railroad  com- 
mission to  require  certificate  of  public  convenience  of  power  and  light 
corporation  as  condition  to  constructing  plant;  Vandalia  R.  Co.  y.  Rail- 
road Commission,  182  Ind.  390,  101  N.  E.  87,  upholding  power  of  rail- 
road commission  to  regulate  headlights;  Southern  Ry.  Co.  v.  Railroad 
Commission,  179  Ind.  33,  41,  100  N.  £.  340,  343,  upholding  statute  re- 
quiring cars  to  be  provided  with  grab-irons;  Pittsburgh  etc.  Ry.  Co.  v. 
State,  172  Ind.  168,  87  N.  E.  1042,  upholding  full  train  crew  statute; 
Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  44,  18  Ann.  Gas.  1146,  87  N.  E. 
830,  upholding  Anti-trust  Act  of  1899 ;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt, 
171  Ind.  211,  86  N.  E.  336,  upholding  power  of  railroad  commission  to 
order  construction  of  connecting  interchange  tracks;  Pittsburg  etc.  Ry. 
Co.  V.  Hartford  City,  170  Ind.  679,  20  L.  E.  A.  (N.  S.)  461,  82  N.  E.  789, 
upholding  ordinance  requiring  railroad  to  light  street  crossings;  Louis- 
ville etc.  R.  Co.  V.  Central  Stockyards  Co.,  133  Ky.  160,  187,  188,  97 
S.  W.  782,  792,  upholding  under  section  213  of  the  Constitution  and 
construing  statute  prohibiting  discrimination  by  carriers ;  Commonwealth 
V.  Louisville  etc.  R.  Co.,  120  Ky.  104,  85  S.  W.  715,  upholding  order  of 
railroad  commission  requiring  company  operating  on  leased  track  to 
carry  passengers  and  freight  between  certain  towns  thereon;  Postal 
Telegraph-Cable  Co.  v.  State,  110  Md.  618,  73  Atl.  683,  upholding,  as 
applied  to  intrastate  messages,  statute  requiring  telegraph  message  to 
show  time  filed  for  transmission  and  time  received  at  delivery  office; 
Postal  Telegraph-Cable  Co.  v.  City  of  Chicopee,  207  Mass.  360,  32  L.  R.  A. 
(N.  8.)  997,  93  N.  E.  931,  upholding  ordinance  regulating  erection  and 
maintenance  of  telegraph  poles  in  streets;  Hardwick  Farmers'  Elevator 
Co.  V.  Chicago  etc.  Ry.  Co.,  110  Minn.  35,  19  Ann.  Gas.  1088,  124  N.  W. 
822,  upholding  reciprocal  demurrage  law  of  1909 ;  State  v.  Louisville  etc. 
R.  Co.,  97  Miss.  52,  Ann.  Gas.  1912G,  1150,  51  South.  924,  upholding 
statute  providing  that  foreign  railroad  corporation  shall  forfeit  right 
to  do  intrastate  business  on  removing  suit  against  it  in  State  court  to 
Federal  court;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  233,  234,  297,  298. 
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143  S.  W.  794,  816,  upholding  statute  requiring  all  railroads  to  run  one 
regular  train  each  way  daily;  State  v.  Northern  Pac.  Ry.  Co.,  36  Mont. 
586,  is  Ann.  Gas.  144,  15  L.  E.  A.  (N.  S.)  134,  93  Pac.  946,  and  State 
ex  rel.  Atkinson  v.  Northern  Pac.  Ry.  Co.,  53  Wash.  676,  17  Ann.  Oas. 
1018,  102  Pao.  877,  both  holding  State  statute  limiting  hours  of  labor 
for  carrier  valid  and  in  effect  till  superseded  by  act  of  Congress  on  same 
subject;  Cram  v.  Chicago  etc.  R.  Co.,  84  Neb.  614,  26  L.  R.  A.  (N.  S.) 
1022, 122  N.  W.  34,  legislature  may  provide  that  liquidated  damages  may 
be  recovered  from  carrier  for  loss  of  livestock  in  transit;  State  v.  Mis- 
souri Pac.  Ry.  Co.,  81  Neb.  28,  115  N.  W.  618,  upholding  statute  re- 
quiring railroad  to  construct  sidings  for  use  of  grain  elevators ;  City  of 
Camden  v.  Public  Service  Ry.  Co.,  84  N.  J.  L.  307,  Ann.  Oas.  1914D, 
1090,  86  Atl.  448,  city  may  require  street-cars  running  through  city  be- 
tween other  towns  to  stop  at  all  cross-streets;  Norfolk  Southern  R.  Co. 
V.  Morehead  City,  167  N.  C.  120,  83  S.  E.  260,  upholding  ordinance  regu- 
lating location  of  telegraph  poles  of  railway  on  public  street;  State  v. 
Atlantic  etc.  R.  Co.,  164  N.  C.  424,  79  S.  E.  448,  upholding  ordinance 
requiring  railroad  on  street  to  fill  ditches  and  grade  track  to  street; 
State  V.  Minneapolis  etc.  Elevator  Co.,  17  N.  D.  30,  188  Am.  St.  Rep. 
691,  114  N.  W.  484,  upholding  statute  requiring  elevator  companies  to 
return  certificates  of  inspection  and  weight  to  local  buyer;  St.  Louis  etc. 
R.  Co.  V.  State,  26  Okl.  69,  SO  L.  B.  A.  (N.  S.)  187,  107  Pac.  932,  order 
of  corporation  commission  requiring  ten  days'  free  storage  by  carrier 
in  certain  cases  held  void  as  to  interstate  shipments ;  St.  Louis  etc.  R.  Co. 
V.  Town  of  Troy,  26  Okl.  752,  108  Pac.  755,  upholding  order  of  railroad 
commission  requiring  stopping  of  additional  trains;  Missouri  etc.  Ry. 
Co.  V.  Town  of  Norfolk,  25  Okl.  328,  331,  334,  29  L.  R.  A.  (N.  S.)  159, 
107  Pac.  173,  174,  176,  upholding  in  part  order  of  railroad  commission 
requiring  stopping  of  trains ;  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  217, 
21  L.  B.  A.  (N.  S.)  908,  100  Pac.  13,  upholding  order  of  railroad  com- 
mission requiring  telephone  in  certain  station;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  364,  Ann.  Oas.  19150, 1269,  85  Atl.  700,  upholding  statute  creating 
State  railroad  commission  as  exercise  of  police  xx>wer  for  public  safety 
and  convenience;  State  v.  Peet,  80  Vt.  457,  180  Am.  St.  Rep.  998,  14 
L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  statute  prohibiting  keeping  for  ship- 
ment from  State  of  flesh  of  calf,  less  than,  four  weeks  old  when  killed, 
held  void;  Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152  Wis.  664, 
665,  666,  667,  669,  671,  140  N.  W.  300,  301,  upholding  statute  requiring 
stations  and  stopping  of  trains  at  places  above  certain  population ;  State 
V.  Chicago  etc.  R.  Co.,  152  Wis.  349,  Ann.  Oas.  1914C,  478, 140  N.  W.  73, 
upholding  statute  requiring  upper  berth  of  sleeping-car  to  remain  up 
unless  occupied. 

Distinguished  in  Armour  &^Co.  v.  City  Council  of  Augusta,  134  Ga. 
186,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  421,  holding  void  ordinance  impos- 
ing inspection  chaiges  on  meats  brought  from  outside  State;  Seaboard 
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Air  Line  Ry.  v.  Simon,  56  Fla.  553, 16  Ann.  Oas.  1234,  20  L.  R.  A.  (N.  S.) 
126,  47  South.  1004,  statute  regulating  payment  for  goods  lost  in  transit 
by  carriers  limited  to  railroads  alone  held  void  as  providing  unreason- 
able classification;  Downey  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  624,  26 
L.  R.  A.  (N.  S.)  1017, 125  K.  W.  477,  statute  regulating  carriage  of  live- 
stock considered  and  held  to  be  unreasonable  exercise  of  police  powers 
Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  141,  149,  165  S.  W.  242,  244, 
holding  void  statute  limiting  orders  for  shipments  of  liquor  from  points 
outside  State  to  one  gallon  each;  State  v.  Northern  Express  Co.,  76 
Wash.  644,  136  Pac.  1163,  privilege  tax  based  on  gross  receipts  of  ex- 
press company  in  State  held  void;  dissenting  opinion  in  Louisville  etc. 
R.  Co.  V.  Central  Stockyards  Co.,  133  Ky.  203,  97  S.  W.  797,  majority 
upholding,  under  section  213  of  Constitution,  and  construing  statute  pro- 
hibiting discrimination  by  carrier;  dissenting  opinion  in  McCully  v. 
Chicago  etc.  Ry.  Co.,  212  Mo.  31,  110  S.  W.  719,  majority  holding  void 
statute  requiring  carrier  to  furnish  return  transportation  to  shipper  of 
livestock  by  carload;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86 
Vt  376,  Ann.  Oaa.  19150,  1269,  85  Atl.  705,  majority  upholding  statute 
creating  State  Railroad  Commission. 

Ohio  statute  requiring  three  trains  to  stop  dally  at  places  of  three 
tbonsaad  Inhabitants  Is  valid. 

Approved  in  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  150,  46  L.  Ed.  849,  22 
Sup.  Ct.  606,  reaffirming  rule;  Houston  etc.  R.  R.  Co.  v.  Mayes,  201 
U.  S.  329,  60  L.  Ed.  775,  26  Sup.  Ct.  491,  holding  void,  as  to  interstate 
shipments,  Texas  statute  penalizing  failure  of  railroad  to  furnish  cars, 
to  shipper  within  certain  time  after  requisition  therefor;  Wisconsin 
M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  297,  301,  45  L.  Ed.  199,  21  Sup. 
Ct.  118,  upholding  Minn.  Gen.  Laws  1895,  requiring  track  roads  to  fur- 
nish track  connections  at  intersections ;  Manigault  v.  S.  M.  Ward  ft  Co., 
123  Fed.  718,  upholding  South  Carolina  act,  authorizing  building  of  dam 
across  creek  to  prevent  flooding  of  rice  fields;  State  v.  Jacksonville 
Term.  Co.,  41  Fla.  406,  407,  27  South.  234,  235,  upholding  regulation  of 
railway  commissioners  under  Florida  Laws  of  1899,  requiring  Florida 
terminal  company  to  admit  road  from  Georgia  for  reasonable  compen- 
sation; United  States  Express  Co.  v.  State,  164  Ind.  208,  209,  73  N.  E. 
106,  106,  upholding  statute  requiring  express  companies  to  deliver  par- 
cels to  consignee  within  cities  of  certain  population;  Chesapeake  etc. 
R.  R.  Co.  V.  Commonwealth,  21  Ky.  Law  Rep.  228,  51  S.  W.  160,  uphold- 
ing -Kentucky  separate  coach  statute  requiring  railroads  to  furnish  and 
designate  cars  for  white  and  blacks;  Hart  v.  State,  100  Md.  611,  612, 
60  Atl.  462,  act  of  1904,  requiring  carriers  to  provide  separate  coaches 
for  whites  and  negroes  and  penalizing  passenger's  refusal  to  occupy 
assigned  ear,  is  void  as  to  interstate  passengers;  Ames  v.  Kirby,  71 
N.  J-  L.  446,  59  Atl.  560,  Anti-poolroom  Act  of  1898,  violated  by  keep- 
ing  resort  where  wagera  made  by  telegraph  with  persons  outside  of  State; 
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Purdy  V.  Erie  R.  R.  Co.,  162  N.  Y.  51,  56  N.  E.  510,  upholding  N.  Y. 
Laws  1896,  c.  835,  requiring  railroads  operating  within  State  to  issue 
mileage-books,  being  confined  to  State;  Railroad  Commrs.  v.  Atlantic 
Coast  Line  R.  R.  Co.,  74  S.  C.  85,  88,  64  S.  E.  226,  227,  upholding  order 
of  railroad  commissioners  requiring  railroad  to  stop  two  of  its  interstate 
passenger  trains  at  certain  station  on  flagging;  Jaro  v.  Holstein,  73  S.  C. 
117,  52  S.  E.  873,  where  liquor  bought  in  another  State  and  transported 
from  such  State  to  be  delivered  in  this  State  with  knowledge,  that  it 
was  to  be  used  illegally  may  be  seized  in  State  while  in  transitu;  Postal 
Tel.  Cable  Co.  v.  Umstadter,  103  Va.  748,  50  S.  E.  261,  upholding  Code 
1887,  §  1291,  imposing  penalty  on  telegraph  company  for  failure  to 
transmit  message  as  applied  to  telegram  to  another  State;  Norfolk  etc. 
R.  R.  Co.  V.  Commonwealth,  103  Va.  294,  49  S.  E.  41,  upholding  power 
of  railroad  commission  to  regulate  charges  of  transportation  company 
for  placing  cars  on  consignee's  track  scales;  Atlantic  Coast  Line  Ry. 
Co.  V.  Commonwealth,  102  Va.  614,  46  S.  E.  916,  upholding  corporation 
commission's  rules  relating  to  storage,  demurrage  and  car  service;  dis- 
senting opinion  in  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  106  Ky. 
646,  90  Am.  St.  Rep.  242,  61  S.  W.  1013,  majority  holding  under  Ky. 
Const.,  §  218,  forbidding  greater  price  for  shorter  haul  competition  at 
the  long  haul  point  does  not  authorize  lesser  charge;  dissenting  opinion 
in  State  v.  Holleyman,  65  S.  C.  244,  33  S.  E.  369,  majority  holding  un- 
constitutional South  Carolina  law  permitting  person  to  possess  liquor 
purchased  in  State  for  own  use  but  not  purchased  without  State. 

Distinguished  in  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S. 
398,  46  L.  Ed.  61,  22  Sup.  Ct.  422,  holding  reservation  in  ordinance  grant- 
ing franchise  of  right  to  make  regulations  council  deems  proper  not  in- 
cluding right  to  reduce  fares  fixed  by  agreement;  Cleveland  etc.  Ry.  Co. 
V.  Illinois,  177  U.  S.  519,  44  L.  Ed.  870,  20  Sup.  Ct.  724,  holding  uncon- 
stitutional Illinois  Act  of  March  21, 1874,  requiring  all  passenger  trains 
to  stop  at  county  seats;  Lake  Shore  etc.  Ry.  Co.  v.  Smith,  173  U.  S. 
688,  690,  697,  43  L.  Ed.  860,  861,  864,  19  Sup.  Ct.  667,  holding  unconsti- 
tutional Michigan  Act  of  1891,  No.  90,  requiring  railroads  to  keep  for 
sale  one  thousand  mile  tickets  prescribing  conditions  of  sale  and  price; 
Central  Stock  Yards  Co.  v.  Louisville^  &  N.  R.  R.  Co.,  118  Fed.  120, 
63  L.  R.  A.  218,  55  C.  C.  A.  63,  holding  State  cannot  compel  railroad 
to  transfer  cattle  cars  to  connecting  road  in  State  where  shipment  re- 
ceived from  another  State;  Kansas  City  etc.  Ry.  Co.  v.  Board  of  Rail- 
road Commrs.,  106  Fed.  358,  holding  Arkansas  railway  commission  can- 
not fix  rates  for  freight  between  Arkansas  points  where  line  lies  largely 
in  Indian  Territory. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  S.)  293. 

Bailroada  are  public  highways  established  primarily  for  the  con- 
venience of  tbe  people  and  to  subserve  public  ends,  and  are  tbwefore 
subject  to  goTemmental  control  and  regulation. 


187  NOTES  ON  U.  S.  REPORTS.       173  U.  S.  338-363 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  293,  50  L.  Ed« 
199,  26  Sup.  Ct.  91,  railroad  making  arrangements  with  transfer  com- 
pany to  furnish  at  depot  all  vehicles  necessary  for  passengers  may 
exclude  all  other  cabmen  seeking  to  solicit  business  in  depot;  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  353,  48  L.  Ed.  707,  24  Sup.  Ct. 
436,  enjoining,  under  Anti-trust  Act,  corporation  oi^anized  pursuant  to 
combination  of  stockholding  in  competing  interstate  railroads  to  acquire 
control  of  such  roads,  from  acting  under  such  agreement. 

Acceptance  by  a  railroad  of  its  charter  is  an  agreement  to  conform  to 
public  regulation. 

Approved  in  Yazoo  etc.  R.  R.  Co.,  v.  Harrington^  85  Miss.  375,  37 
South.  1017,  upholding  statute  requiring  railroads  to  maintain  cattle- 
guards  where  tracks  pass  through  inclosed  land. 

Enhancing  penalty  for  crimes  committed  by  habitual  criminals  or 
prior  offenders.    Note,  24  L.  R.  A.  (N.  S.)  438. 

Miscellaneous.  Cited  in  Kansas  City  ete.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  L.  Ed.  1222,  36  Sup.  Ct.  553,  dUsmissing  for  want  of  jurisdiction 
on  authority  of  principal  case ;  Jacquelin  v.  Erie  R.  R.  Co.,  69  N.  J.  Eq. 
445,  61  Atl.  23,  as  to  power  of  court  to  determine  measure  of  duty  of 
common  carriers. 

173  V.  &  3S8-347,  43  Ii.  Ed.  721,  19  Sop.  Ot.  461,  NUQENT  T.  AEIZONA 
IMPROVEMENT  00. 

Not  eited 

173  V.   a  348-863,  43  I..  Ed.  725,  19  flop.  Ot.  421,  TEXAS  ft  PAOIPIO 
B.  R.  OO.  V.  OLAYTON. 

Goods  unloaded  on  carrier's  privrnte  wharf  continue  la  its  possession 
as  carrier  until  accepted  hy  connecting  steamship  company. 

Approved  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  175,  178, 
46  L.  Ed.  490,  491,  22  Sup.  Ct.  341,  holding  question  of  negligence  of  car- 
rier in  maintaining  guard  for  cotton  warehouse  for  jury;  Texas  &  P. 
R.  Co.  V.  Callender,  183  U.  S.  633,  642,  46  L.  Ed.  863,  866,  22  Sup.  Ct. 
258,  261,  holding  carrier's  delivery  of  cotton  on  own  pier  does  not  de- 
liver *'to  steamship  company  or  on  steamship  pier"  to  relieve  former 
for  loss  by  fire ;  Reiss  v.  Texas  &  P.  Ry.  Co.,  98  Fed.  536,  537,  539,  39 
C.  C.  A.  149,  holding  carrier  liable  for  loss  by  fire  of  cotton  piled  on 
carrier's  wharf  but  before  steamship  company  notified;  Famsworth- 
Evans  Co.  v.  Chicago  etc.  R.  Co.,  128  Tenn.  55,  58,  157  S.  W.  898,  899, 
holding  cars  burned  on  spur-track  at  connecting  point,  after  delivery 
of  way-bills  to  common  agents  of  connecting  carriers  but  before  inspec- 
tion and  acceptance  by  connecting  carrier,  according  to  custom,  were 
in  possession  of  first  carrier;  Lewis  v.  Chesapcnk**  etc.  Ry.  Co.,  47  W.  Va. 
658,  81  Am.  St.  Rep.  816,  35  S.  E.  909,  holding  deposit  of  lumber  on  de- 
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fendant's  own  wharf  at  Newport  News  for  shipment  to  Liverpool  did 
not  relieve  company  of  carrier's  liability. 

When  the  liability  of  a  carrier  is  reduced  to  that  of  a  warehouse- 
man.   Note,  97  Am.  St.  Rep.  96. 

Miscellaneous.  Cited  in  Texas  &  Pac.  Ry.  Co.  v.  Coutourie,  135  Fed. 
466,  68  C.  C.  A.  177,  reciting  history  of  litigation  relative  to  Texas  etc. 
R.  R.  Co. 

178  n.  S.  363-381,  43  L.  Ed.  781,  19  Sop.  Ct.  427,  T7NITED  STATES  ▼• 
JOHNSON. 

Not  cited. 

173  n.  &  381-389,  48  L.  Ed.  738,  19  Sop.  Ot.  413,  tTNITED  STATES  ▼. 
MATTHEWS. 

Agreement  with  private  person  for  additional  compensation  to  public 
officer  for  performing  official  duty  is  void  as  against  public  policy. 

Approved  in  Union  Pac.  R.  Co.  v.  Belek,  211  Fed.  704,  police  officers 
making  arrests  of  train  robbers  in  line  of  duty  not  entitled  to  reward 
offered  by  railroad. 

Distinguished  in  Marsh  v.  Wells  Fargo  ft  Co.  Express,  88  Kan. 
541,  48  L.  R.  A.  (N.  8.)  133,  129  Pao.  169,  where  suspected  felon  ar- 
rested without  warrant  by  deputy  sheriff  of  county  other  than  where 
arrest  is  made,  officer  is  not  debarred  from  recovering  reward;  Chambers 
r.  Ogle,  117  Ark.  251,  174  S.  W.  535,  holding  officers  arresting  without 
warrant  in  another  State  offender  who  had  fled  from  their  county  en- 
titled to  offered  reward. 

Deputy  marshal  complying  with  conditions  is  entitled  to  reward 
offered  by  attorney  generaL 

Approved  in  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  266, 39  C.  C.  A. 
56,  upholding  Tex.  Rev.  Stats.  1895,  art.  3071,  requiring  insurance 
companies  not  paying  losses  to  pay  twelve  per  cent  damages  and  attor- 
ney's fees. 

Right  of  public  officer  to  reward.    Note,  10  Ann.  Gas.  729,  730. 

Officer's  right  to  reward  for  arrest.    Note,  11  L.  B.  A.  (N.  S.)  1171. 

Statute  repeals  prior  statute  on  same  subject  only  to  extent  it  Is 
repugnant. 

Approved  in  Ascher  &  Baxter  v.  Edward  Moyse  A  Co.,  101  Miss.  44, 
57  South.  301,  following  rule;  United  States  v.  Hampton,  101  Fed.  716, 
41  C.  C.  A.  625,  holding  Rev.  Stats.,  §  4716,  prohibiting  pensions  to  those 
engaged  in  or  aiding  rebellion,  not  repealed  by  26  Stat.,  c  634,  hence 
perjury  may  be  committed  with  regard  thereto. 

173  n.  S.  389-404,  43  L.  Ed.  741,  19  Sup.  Ot.  446,  ALLEN  y.  SMITH. 

The  manufacturer  of  sugar  and  not  the  grower  of  the  cane  is  tbe  pro- 
ducer of  the  sugar  entitled  to  bomity  under  act  of  1895. 


189  ST.  LOUIS  ETC.  R.  R.  CCf,  v.  PAUL.    173  U.  S.  404-ilO 

Approved  in  Borditt  &  Williams  Co.  v.  United  States,  153  Fed.  69, 
82  C.  C.  A.  201,  in  construing:  tariff  duties  on  steel  wire,  held  that  giving 
ordinary  eoating  to  wire  did  not  constitute  new  manufacture  within 
meaning  of  statute. 

Distin^ished  in  United  States  v.  Leonard,  108  Fed.  45,  47  C.  C.  A. 
181,  holding  substances  obtained  by  washing  solid  residuum  after  distil- 
lation of  wool  grease  dutiable  as  '^wool  grease." 

Act  of  Mazch  2,  1896,  giving  bounty  to  producers  of  sugar  is  valid. 
Approved  in  dissecting  opinion  in  State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  538,  AxuL  Gas.  191SA,  1147,  L.  B.  A.  1915B,  569,  134  N.  W.  701, 
majority  upholding  income  tax  law  of  1911. 

Miscellaneous.  Cited  in  dissenting  opinion  in  In  re  Opinion  of  the 
Justices,  211  Mass.  615,  98  N.  E.  341,  majority  defining  <' bounty''  to  be 
payment  to  encourage  enlistments  and  fill  town  quotas. 

173  n.  &  404^110,  43  Ii.  Ed.  746,   19  Sop.  Ot  419,  8T.  LOX7I8  I.  M.  ft 

St.  P.  S.  B.  OO.  V.  PAtTIi. 

Statute  requiring  railroad  to  pay  amployeeg  in  full  at  time  of  dis- 
charge, and  requiring  wages  to  contixme  during  delay  does  not  deprive 
corporation  of  property  tn  violation  of  Oonstitntion. 

Approved  in  Minneapolis  etc.  B.  B.  Co.  v.  Gano,  190  U.  S.  557,  47 
L.  Ed.  1183,  23  Sup.  Ct.  854,  reaffirming  rule;  New  York  Cent.  etc.  B. 
Co.  V.  Williams,  199  N.  Y.  117, 139  Am.  St.  Bep.  850,  36  L.  B.  A.  (N.  S.) 
649,  92  N.  E.  407,  and  Erie  B.  B.  Co.  v.  WiUiams,  233  U.  S.  700,  702, 
61  !«.  B.  A.  (N.  S.)  1097,  68  L.  Ed.  1161,  34  Sup.  Ct.  761,  both  upholding 
statute  requiring  semi-monthly  payment  of  wages  to  railroad  employees ; 
BienviUe  Water  Supply  Co.  v.  Mobile,  186  U.  S.  221,  46  L.  Ed.  1136, 
22  Sup.  Ct.  823,  upholding  power  of  Alabama  legislature  to  revoke  ex- 
clusive feature  of  franchise  to  plaintiff  water  company;  Knoxville  Iron 
Co.  V.  Harbison,  183  U.  S.  22,  46  L.  Ed.  61,  22  Sup.  Ct.  4,  upholding 
Tennessee  act  of  March  17,  1899,  requiring  persons  issuing  store  orders 
or  scrip  to  employees  to  redeem  same  in  money ;  Cargill  Co.  v.  Minnesota, 
180  U.  S-  467,  46  L.  Ed.  626,  21  Sup.  Ct.  428,  upholding  Minn.  Gen.  Laws 
1895,  c.  148,  requiring  license  for  warehouse  situated  on  railroad  line; 
Steams  v.  Minnesota,  179  U.  S.  259,  46  L.  Ed.  180,  21  Sup.  Ct.  87,  holding 
unconstitutional  enforcement  of  Minn.  Laws  1895,  §  378,  withdrawing 
tax  exemption  granted  railroads  by  acts  of  1865  and  1870;  American 
Sugar  Befining  Co.  v.  Louisiana,  179  U.  S.  95,  46  L.  Ed.  105,  21  Sup.  Ct. 
46,  upholding  La.  Const.  1879,  art.  206,  imposing  license  tax  upon  sugar 
refiners,  exempting  therefrom  those  who  refine  product  of  own  plantar- 
tion;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  43,  44  L.  Ed.  663,  20 
Sup.  Ct.  524,  upholding  Texas  act  of  1889,  providing  for  forfeiture  of 
permit  of  foreign  corporation  to  operate  within  State  for  violation 
of  provisions  thereof;  Tullis  v.  Lake  Erie  &  Western  B.  B.  Co.,  175 
U.  S.  351,  44  L.  Ed.  194,  20  Sup.  Ct.  137,  upholding  Indiana  statute 
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making  railroad  liable  to  employee  injured  by  fellow-servant;  Atchison 
etc.  R.  R.  Co.  V.  Matthews,  174  U.  S.  104,  48  L.  Ed.  912, 19  Sup.  Ct.  612, 
upholdii^  Kansas  act  of  1885,  allowing  plaintiff  attorney's  fees  when 
successful  in  suit  against  railroad  for  damage  by  fire;  Denver  etc.  R. 
^Co.  V.  Baer  Bros.  Mercantile  Co.,  209  Fed.  581, 126  C.  C.  A.  399,  uphold- 
ing provision  of  Interstate  Commerce  Act  for  attorney's  fees;  Ivy  v. 
Western  Union  Tel.  Co.,  165  Fed.  373,  upholding  statute  making  tele- 
graph companies  liable  for  mental  anguish  due  to  delay  or  nondelivery 
of  messages;  Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed.  239,  holding 
Employers'  Liability  Act  of  1906,  not  void  as  violative  of  fifth  sev- 
enth, tenth  or  fourteenth  amendments ;  Kane  v.  Erie  R.  Co.,  133  Fed. 
686,  68  L.  R.  A.  788,  67  C.  C.  A.  653,  upholding  Ohio  Railroad  Fellow- 
servant's  Act;  Arkansas  Stave  Co.  v.  State,  94  Ark.  33, 140  Am.  St.  Rep. 
103,  27  L.  B.  A.  (N.  8.)  255,  125  S.  W.  1004,  upholding  statute  requiring 
corporations  to  pay  wages  semi-monthly;  Ozan  Lumber  Co.  v.  Biddie, 
87  Ark.  592,  113  S.  W.  798,  upholding  statute  abrogating  fellow-servant 
rule  as  to  corporations;  Union  Sawmill  Co.  v.  Felsenthal,  85  Ark.  354, 

108  S.  W.  220,  upholding  statute  regulating  issuance  of  scrip  and  store 
orders  by  corporations ;  Woodson  v.  State,  69  Ark.  527,  528,  65  S.  W.  467, 
upholding  Arkansas  act  of  April  10,  1899,  requiring  coal  corporations 
employing  over  twenty  men  to  weigh  coal  sold  by  weight  before  screen- 
ing same;  Engelbretsen  v.  Gay,  158  Cal.  33,  28  L.  R.  A.  (N.  S.)  1062, 

109  Pac.  881,  upholding  statute  providing  for  attorney's  fees  on  fore- 
closure of  street  improvement  assessment;  McGuire  v.  Chicago  etc.  R. 
Co.,  131  Iowa,  353,  367,  381,  383,  88  L.  R.  A.  (N.  S.)  706, 108  N.  W.  906, 
911,  917,  upholding  Fellow-servant  Act  applying  only  to  railroads ;  Gano  v. 
Minneapolis  &  St.  Louis  etc.  R.  R.  Co.,  114  Iowa,  725,  726,  89  Am.  St  Rep. 
402,  87  N.  W.  718,  719,  upholding  Iowa  Code,  §  2007,  requiring  railroads 
taking  land  under  eminent  domain  to  pay  owner  reasonable  attorney's 
fees ;  State  v.  Hyman,  98  Md.  616,  64  L.  R.  A.  637,  57  Atl.  9,  upholding 
Sweating  System  Act  of  1902;  Callahan  v.  St.  Louis  Merchants'  etc. 
Ry.  Co.,  170  Mo.  492,  94  Am.  St.  Rep.  759,  71  S.  W.  213,  upholding  Mo. 
Rev.  Stats.*  1899,  §  2873,  subjecting  railroads  to  liability  for  all  dam- 
ages sustained  from  negligence  while  operating  road ;  Thompson  v.  Trad- 
ers'  Ins.  Co.,  169  Mo.  30,  68  S.  W.  893,  holding  in  suit  on  insurance  eon- 
tract  made  in  Kansas,  Mo.  Rev.  Stats.  1889,  §  5927,  allowing  ten  per 
cent  damages  for  vexatious  delay  in  paying  loss,  inapplicable;  Lewis  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  221,  92  Pac.  474,  upholding  statute 
providing  that  employees  of  railway  corporations  could  recover  for  neg- 
ligence of  certain  employees ;  Chicago  etc.  R.  R.  Co.  v.  Zernecke,  59  Neb. 
697,  82  N.  W.  28,  upholding  Comp.  Stats.  Neb.,  c.  72,  art.  I,  §  3,  giving 
right  of  action  to  persons  injured  while  passenger  where  free  from  neg- 
ligence and  not  knowingly  violating  carrier's  rules;  State  ex  rel.  Sparks 
V.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410,  upholding  statute 
creating  bank  commission  and  oflice  of  bank^  examiner;  Ex  parte  Boyce^ 
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27  NcY.  348,  357,  65  L.  B.  A.  47,  75  Pac.  9,  13,  upholding  act  of  1903, 
r^alating  hours  of  labor  in  mines,  smelters  and  ore-mills;  Bryant  v. 
Skillman  Hardware  Co.,  76  N.  J.  L.  49,  69  Atl.  25,  upholding  child  labor 
law;  People  v.  Lochner,  177  N.  Y.  149,  69  N.  E.  374,  upholding  N.  Y.  Laws 
1897,  p.  485,  providing  that  no  employee  in  bakery  shall  work  over  sixty 
hours  per  week  nor  ten  hours  per  day;  Efland  v.  Southern  By.  Co.,  146 
K.  C.  145,  59  S.  E.  358,  upholding  statute  requiring  transportation  com- 
panies to  repay  overcharge  within  spty  days  and  imposing  penalty  for 
delay;  Wynne  v.  Seaboard  Air  line  By.  Co.,  96  S.  C.  3,  Ann.  Gas.  1916B, 
1S8,  79  S.  E.  522,  upholding  statute  requiring  corporation  to  pay  laborers 
within  twenty-four  hours  after  discharge  and  imposing  penalty  for  de- 
lay; Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  44,  44  S.  E.  379,  Up- 
holding under  South  Carolina  Constitution  requiring  uniformity  of  taxes 
ordinance  imposing  two  hundred  fifty  dollars  license  on  dealers  in  oils 
on  which  license  has  not  been  paid;  Lawrence  v.  Butland  B.  Co.,  80  Vt. 
378,  IS  Ann.  Gas.  475,  67  Atl.  1092,  upholding  statute  requiring  certain 
classes  of  corporations  to  pay  wages  weekly;  Shortall  v.  Puget  Sound 
Bridge  etc.  Co.,  45  Wash.  295,  122  Am.  St  Bep.  899,  88  Pac.  214,  up- 
holding statute  providing  payment  of  wages  in  lawful  money  only; 
dissenting  opinion  in  Fidelity  Mnt.  Life  Assn.  v.  Mettler,  185  U.  8.  336, 
46  L.  Ed.  936,  22  Sup.  Ct.  673,  majority  upholding  Tex.  Bev.  Stats., 
art.  3071,  awarding  policy-holder  twelye  per  cent  damages  on  loss  and 
attorney's  fees  for  delayed  payment;  dissenting  opinion  in  Avondale 
Land  Co.  v.  Shook,  170  Ala.  389,  54  South.  271,  majority  holding  legis- 
lature could  not  authorize  corporation  by  vote  of  majority  stockholders 
to  amend  charter  to  change  nature  of  business. 

Distinguished  in  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  266,  39 
C.  C.  A.  56,  upholding  Tex.  Bev.  Stats.  1895,  art.  3071,  requiring  life 
insurance  companies  delasring  payment  to  pay  twelve  per  cent  damages 
and  attorney's  fees;  Skinner  v.  Gamett  Gold  Min.  Co.,  96  Fed.  744, 
upholding  Cal.  Stats.  1897,  p.  231,  requiring  all  corporations  operating: 
within  State  to  pay  employees  once  a  month  making  wage  claim  pre- 
ferred lien;  Seaboard  Air  Line  By.  v.  Simon,  56  Fla.  557,  16  Ann.  Gas. 
1234,  20  L.  B.  A.  (N.  S.)  126,  47  South.  1005,  holding  void  statute  regu- 
lating payment  by  railroads  only  for  goods  lost  in  transit;  State  v. 
Potomac  Valley  Coal  Co.,  116  Md.  389,  401,  81  Atl.  690,  694,  holding 
void  statute  imposing  penalty  on  corporations  engaged  in  mining  coal 
or  fire-clay  for  failure  to  pay  wages  monthly;  Ballard  v.  Mississippi 
Cotton  Oil  Co.,  81  Miss.  558,  95  Am.  St.  Bep.  479,  62  L.  B.  A.  407,  34 
South.  549,  holding  void  Miss.  Laws  1898,  p.  85,  giving  employees  same 
rights  against  corporation  for  negligence  of  superior  officer  as  against 
others  not  employers;  State  v.  Missouri  Tie  etc.  Co.,  181  Mo.  558,  103 
Am.  St.  Bep.  614,  65  L.  B.  A.  588,  80  S.  W.  940,  holding  void  Bev.  Stats. 
1899,  §§  8142-8144,  prohibiting  payment  of  wages  with  non-negotiable 
orders  not  redeemable  in  lawful  money,  and  requiring  persons  issuing 
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Aueh  orders  to  redeem  them  in  money  daring  business  honn  at  holder's 
option;  dissenting  opinion  in  McGoire  v.  Chicago  etc.  B.  Co.,  131  Iowa, 
396,  33  L.  E.  A.  (N.  S.)  706,  108  N.  W.  921,  majority  upholding  fellow- 
servant  statute  applying  only  to  railroads. 

Constitutionality  of  statutes  regulating  the  time  and  method  of  pay- 
ment of  wages.    Note,  122  Aio.  St.  Bep.  912. 

Validity  of  statutes  regulating  time  of  payment  of  wages.  Note, 
9  Ann.  Gas.  238. 

Validity  and  effect  of  statute  regulating  time  of  payment  of  wages. 

Note,  36  L.  B.  A.  (N.  8.)  660. 
Statutes  regulating  time  of  payment  of  wages.    Note,  61  L.  B.  A. 

(N.  S.)  1098. 

Bight  of  contract  Is  not  absolute,  but  may  be  subjected  to  the  re- 
straints demanded  by  the  safety  and  welfare  of  the  State. 

Approved  in  dissenting  opinion  in  Lochner  v.  New  York,  198  U.  S.  67, 
49  L.  Ed.  946,  25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of 
1897,  regulating  hours  of  labor  in  bakeries. 

Consmictlon  of  State  statute  by  highest  State  court  conidudes  the 
Federal  Supreme  Court  In  determining  whether  sadi  statute  violates  the 
Federal  Constlttitlon.. 

Approved  in  Smiley  v.  Kansas,  196  U.  S.  466,  49  L.  Ed.  660,  25 
Sup.  Ct.  289,  upholding  Kansas  Anti-trust  Act,  as  construed  by  State 
courts  to  forbid  inducing  four  competitive  wheat  buyers  in  single  town 
from  agreeing  that  anyone  buying  more  than  quarter  of  wheat  coming 
into  market  shall  pay  others  three  cents  a  bushel  for  excess. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  404. 

Miscellaneous.  Cited  in  New  York  Cent.  etc.  R.  Co.  v.  Price,  159 
Fed.  333,  16  L.  R.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  to  point  that  ccyirt 
would  follow  State  court  on  construction  of  State  statute. 

173  n.  S.  410-430,  43  L.  Ed.  749,  19  Sup.  Ct.  434,  PRICE  v.  FOBBEST. 

Purpose  of  Bevised  Statutes,  section  3477,  is  to  protect  government, 
and  not  those  having  claims  against  it;  and  court  having  jurisdiction 
may  prevent  withdrawal  of  proceeds  of  claim  from  reach  of  creditors. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  295,  59  L.  Ed.  963,  35 
Sup.  Ct.  543,  holding,  where  claim  had  been  allowed  and  adjudicated, 
and  officers  needed  no  protection  from  statute,  amount  of  claim  could 
be  paid  into  court;  McGowan  v.  Parish,  228  U.  S.  315,  57  L,  Ed.  850, 
33  Sup.  Ct.  521,  granting  appeal  from  decree  of  Court  of  Appeals  of 
District  of  Columbia,  as  involving  question  of  construction  of  Rev. 
Stats.,  §  3477;  National  Bank  v.  Downie,  161  Fed.  843,  88  C.  C.  A.  657, 
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and  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  355,  20  Ann.  Gas. 
1116,  54  L.  Ed.  1069,  31  Sup.  Ct.  89,  both  holding  assignment  of  claims 
against  United  States  by  bankrupt  void  as  against  other  creditors; 
Nutt  V.  Enut,  200  U.  S.  20,  60  L.  Ed.  353,  26  Sup.  Ct.  216,  contract  for 
prosecution  of  claim  against  government,  though  invalid  in  so  far  as  it 
makes  payment  for  services  lien  on  claim  or  proceeds,  is  not  void  as  to 
part  providing  for  payment  for  services  of  percentage  of  amount  al- 
lowed; Parish  v.  Mc€k>wan,  39  App.  D.  C.  198,  holding  appeal  should 
be  allowed  to  Supreme  Court  as  involving  construction  of  Rev.  Stats., 
§  3477;  Roberts  v.  Consaul,  24  App.  D.  C.  560,  contingent  contract  with 
attorney  for  collection  of  claim  is  not  assignment  under  Rev.  Stats., 
§  3477;  Owens  v.  Wilkinson,  20  App.  D.  C.  66,  agreement  containing 
assignment  to  attorney  of  interest  in  claim  is  void  under  Rev.  Stats., 
§  3477;  Sanborn  v.  Maxwell,  18  App.  D.  C.  253,  oral  agreement  to  pay 
specific  sum  to  attorneys  for  services  in  securing  appropriation  from 
Congress,  which  sum  was  to  be  interest  in  money  appropriated,  is  not 
affected  by  Rev.  Stats.,  §  3477,  and  is  enforceable  as  equitable  assign- 
ment; Thayer  v.  Pressey,  175  Mass.  233  (see  56  N.  E.  6),  holding  as- 
signee of  patent  may  sue  to  enforce  trust  for  past  infringement  where 
government  appropriated  funds  therefor;  S.  H.  Hawes  &  Co.  v.  Wm.  R. 
Trigg  Co.,  110  Va.  176,  177,  65  S.  E.  543,  holding  assignment  of  ship- 
building contracts  was  not  rendered  void  by  statute,  where  government 
voluntarily  deposited  money  in  court  to  be  disposed  of  by  parties  on 
completion  of  contract;  dissenting  opinion  in  McDermott  v.  State,  143 
Wis.  44,  21  Ann.  Gas.  1315,  126  N.  W.  896,  majority  holding  statute 
prohibiting  misbranding  of  syrups  was  intended  to  prevent  deception 
of  public. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1120. 

Beceiyer  and  not  the  heir  is  tlie  proper  person  to  receive  money  of 
claim  against  government. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  430,  48  L.  Ed.  504,  24  Sup.  Ct. 
386,  holding  no  exemption  of  filled  cheese  for  export  was  made  by  pro- 
vision in  tax  law  that  tax  levied  thereby  should  be  represented  by  coupon 
stamps  like  exempted  tobacco;  Patterson  v.  Bark  Eudora,  190  U.  S.  173, 
47  L.  Ed.  1005,  23  Sup.  Ct.  822,  holding  seamen  shipping  in  American 
port  on  foreign  vessel  engaged  in  foreign  commerce  protected  by  act  of 
1898,  prohibiting  advance  payment  of  seamen's  wages;  United  States 
V.  BorcherUng,  185  U.  S.  233,  46  L,  Ed.  889,  22  Sup.  Ct.  611,  holding 
payment  to  creditor  of  United  States  by  Secretary  of  Treasury  with  no* 
tice  of  receiver,  no  defense  against  receiver  in  suit  by  latter. 

Act  of  congress  for  the  relief  of  Edward  M.  Price  was  a  recognition 
'of  a  moral  and  equitable  obligation  upon  tbe  part  of  the  government  to 
restore  to  him  moneys  advanced. 
XVin— 18 
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Approved  in  Nutt  v.  Forsythe,  84  Miss.  219,  36  South.  248,  where 
Congress  appropriated  sum  to  administrator  of  decedent  in  payment  of 
elaim  against  United  States,  representatives  of  deceased  heirs  are  en- 
titled to  share  with  living  heirs  in  distribution  thereof. 

Miscellaneous.  Cited  in  United  States  v.  Baltimore  etc.  Co.,  184  Fed. 
95,  to  point  that  construction  derived  from  consideration  of  reason  and 
spirit  of  statute  should  be  resorted  to  only  where  rendered  necessaiy  by 
ambiguous  expressions. 

173  XT.  8.  430-439,  43  L.  Ed.  756,  19  Sup.  Ot.  442,  SMITH  T.  BUBKETT. 

The  sQccesslye  decisions  of  two  courts  in  the  same  case  on  questions 
of  fact  will  not  be  reversed  unless  clearly  erroneous. 

Approved  in  Hy-Yu-Tse-MU-Ean  v.  Smith,  194  U.  S.  412, 48  L.  Ed.  1046, 
24  Sup.  Ct.  676,  applying  rule  to  finding  of  special  examiner  as  to  fact 
of  membership  in  Indian  tribe  adopted  by  two  lower  courts;  The  Iro- 
quois, 194  U.  S.  247,  48  L.  Ed.  960,  24  Sup.  Ct.  640,  applying  rule  in  libel 
for  damages  for  failure  of  master  to  secure  surgical  attendance  for  in- 
jured seaman;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.,  131  Fed. 
588,  66  C.  C.  A.  299,  master's  findings  on  conflicting  evidence  made  pur- 
suant to  court's  order,  not  disturbed  on  appeal. 

Wliarflnger  is  liable  to  vessel  coming  alongside  wharf  for  failure  to 
exercise  reasonable  diligence  to  learn  conditions  which  may  cause  injury 
and  notify  vessel  thereof. 

Approved  in  Carroll  v.  Holway,  158  Fed.  332,  and  Merritt  v.  Sprague, 
191  Fed.  631,  both  holding  charterer  liable  for  injury  due  to  unsafe  dock 
at  which  he  directed  mooring;  Hartford  &  N.  Y.  Transp.  Co.  v.  Hughes, 
125  Fed.  983,  holding  general  notice  by  wharfinger  of  depth  of  water 
and  that  owner  must  be  responsible  does  not  relieve  former  for  injury 
from  rock  at  bottom;  Look  v.  Portsmouth  etc.  Ry.,  141  Fed.  185,  con- 
signee liable  for  injuries  to  vessel  while  discharging  caused  by  chains 
coming  in  contact  with  consignee's  electric  wires;  Philadelphia  etc.  Ry. 
Co.  V.  Walker,  139  Fed.  857,  where  barge  laden  with  coal  was  delivered 
to  consignee's  dock  on  assurance  of  latter  that  water  was  deep  enough, 
consignee  liable  for  injuries  caused  by  grounding;  The  Nellie,  130  Fed. 
215,  consignee  liable  for  injuries  to  barge  discharging  at  his  wharf 
caused  by  obstruction  on  bottom  of  dock;  Garfield  etc.  Coal  Co.  v.  Rock- 
land-Rockport  Lime  Co.,  184  Mass.  63, 100  Am.  St.  Rep.  548,  61  L.  R.  A. 
946,  67  N.  E.  865,  master  taking  vessel  into  defendant's  dock  at  latter 's 
invitation  did  not  assume  risk  of  vessel's  grounding  on  rocks  imbedded 
in  mud  of  dock  because  he  knew  vessel  had  to  go  through  mud. 

Distinguished  in  Actiesselskabet  Ingrid  v.  Central  R.  Co.,  216  Fed. 
82,  L.  R.  A.  1916B,  716,  132  C.  C.  A.  316,  holding  railroad  not  liable  for 
injury  to  vessel  at  pier  from  explosion  of  d3mamite  on  unloading  from 
car  at  pier;  Constantino  etc.  S.  S.  Co.  v.  West  India  S.  S.  Co.,  199  Fed. 
967,  holding  charterer  directing  vessel  to  moor  at  private  buoy  in  viola- 
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tion  of  charteTy  causing  injury  thereto,  liable  for  breach  of  express 
terms  of  charter  and  not  as  wharfinger;  Conklin  v.  R.  P.  &  J.  H.  Staats 
Co.,  155  Fed.  822,  and  Conklin  v.  R.  P.  &  J.  H.  Staats  Co.,  161  Fed.  899, 
88  C.  C.  A.  593,  both  holding  contractor  constructing  new  piers  not  liable 
as  wharfinger. 

Liability  for  safety  of  wharf  or  dock.    Note,  61  L.  R.  A.  946. 

173  n.  8.  489-442.  43  L.  Ed.  760,  19  flap.  Ot  441,  TEBKE  ▼.  UNITED 
STATES. 

Noteited. 

173  n.  S.  443-462,  43  L.  Ed.  766,  19  Sop.  Cft  456,  BEMINaTON  PAPEB 
CO.'  ▼.  WATSON. 

Writ  of  error  will  he  dismissed  where  State  decision  is  based  on  local 
or  State  question. 

Approved  in  Archer  v.  Baltimore  Bldg.  A  Loan  Assn.,  179  U.  S.  679, 
45  L.  Ed.  383.  21  Sup.  Ct.  917,  and  Delahanty  v.  Pitkin,  199  U.  8.  602, 
50  L.  Ed.  328,  26  Sup.  Ct.  748,  both  following  rule ;  Seeberger  v.  McCor- 
mick,  175  U.  S.  280,  44  L.  Ed.  163,  20  Sup.  Ct.  130,  holding  State  deci- 
sion that  officers,  directors  and  shareholders  of  assumed  national  bank 
were  liable  as  partners  involved  no  Federal  question;  White  v.  Leovey, 

174  U.  S.  96,  43  L.  Ed.  909,  19  Sup.  Ct.  606,  holding  State  decision  in- 
volving only  area  of  land  within  State  patent  not  reviewable. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  K.  A.  520,  530. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  court.  Note,  63  L.  B.  A. 
43. 

173  U.  S.  462-456,  43  Ii.  Ed.  765,  19  Sop.  Ct  459,  EX  PABTE  WABD. 

Wbere  a  person  is  convicted  by  a  judge  de  facto  and  detained  in 
custody  porsuajit  to  sentence,  he  cannot  be  discharged  on  habeas  corpus, 
as  the  judge's  right  to  act  cannot  be  collaterally  attacked  on  snch  writ. 
Approved  in  Dones  v.  Urrutia,  202  U.  3.  614,  60  L.  Ed.  II72,  26 
Sup.  Ct.  767,  following  rule ;  Ex  parte  Powers,  129  Fed.  989,  determining 
effect  of  pardon  issued  by  de  facto  GK>vemor;  State  ex  rel.  Bales  v. 
Bailey,  106  Minn.  141, 130  Am.  St.  Bep.  592, 16  Ann.  Oaji.  338, 19  L.  B.  A. 
(N.  S.)  775,  118  N.  W.  677,  legal  existence  of  court  created  under  color 
of  law  cannot  be  questioned  on  habeas  corpus  by  one  convicted  by  it; 
Mitchell  V.  Carter,  31  Okl.  697,  122  Pac.  692,  where  officer  elected  at 
manicipal  election  under  new  charter  brought  mandamus  against  officer 
under  old  charter  to  compel  turning  over  of  books,  respondent  cannot 
attack  validity  of  new  charter;  Norford  v.  Territory,  10  Okl.  746,  54 
L.  B.  A.  513,  63  Pac  960,  official  acts  of  de  facto  officer  are  not  collat- 
erally attackable;  £z  parte  Crump,  10  Okl.  Cr.  144,  135  Pac.  433,  ap- 


173  U.  S.  457-460      NOTES  ON  U.  S.  REPORTS,  196 

plying  rule  where  Lieatenant-goveinor  aeting  as  Qovemor  issued  par- 
don. 

De  facto  officers.    Note,  140  Am.  St.  Rep.  201. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  177. 

173  n.  S.  457-460,  43  L.  Ed.  766,  19  Snp.  Ot.  451,  TEOBD  8TB£ET  ft  S. 
B.  Sb  00.  T.  LSWIS. 

Wliere  jurisdiction  originally  depends  on  diverse  citizensMp,  decree  of 
Circuit  Court  of  Appeals  is  final,  thougb  another  groimd  for  Jurisdiction 
thereafter  deyelops. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S. 
260,  54  L.  Ed.  755,  30  Sup.  Ct.  510,  where  original  jurisdiction  of  *f ore- 
clpsure  depended  on  diverse  citizenship,  appeal  from  Circuit  Court  of 
Appeals  on  petition  to  enforce  rights  granted  by  decree  in  intervention 
does  not  lie  to  Supreme  Court ;  Alabama  etc.  Ry.  Co.  v.  American  Cotton 
Oil  Co.,  229  Fed.  20,  complaint  for  nondelivery  of  interstate  shipment 
held  to  show  action  arising  under  Federal  law. 

Salt  under  laws  or  treaties  of  the  United  States  does  not  arise  to 
give  jurisdiction  to  Federal  court  unless  plaintilTs  statement  shows  such 
to  he  necessarily  involved  in  his  claim. 

Approved  in  Hall  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  566,  following  rule ; 
Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219,  34  Sup.  Ct.  724,  dis- 
missing complaint  in  ejectment  as  not  showing  Federal  law  involved; 
Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  164,  58  L.  Bd.  128,  29 
Sup.  Ct.  42,  Circuit  Court  has  no  jurisdiction  of  suit  against  railroad 
to  enforce  contract  for  annual  pass  where  bill  alleges  refusal  based  solely 
on  anti-pass  law  of  1906 ;  Devine  v.  Los  Angeles,  202  U.  S.  334,  50  L.  Ed. 
1058,  26  Sup.  Ct.  652,  denying  Federal  jurisdiction  over  bill  to  quiet 
title  alleging  defendant's  adverse  claims  based  on  erroneous  construc- 
tion of  Mexican  treaty ;  Boston  etc.  Mining  Co.  v.  Montana  Ore  Purchas- 
ing Co.,  188  U.  S.  640,  47  L.  Ed.  632,  23  Sup.  Ct.  438,  holding  insufficient 
to  claim  Federal  jurisdiction  in  suit  to  quiet  title  defense  which  defend- 
ant will  set  up,  where  answer  disclaims  such  defense;  Barker  v.  East- 
man, 2l)6  Fed.  867,  124  C.  C.  A.  525,  dismissing  bill  for  want  of  juris- 
diction apparent  on  face;  Taylor  v.  Anderson,  197  Fed.  386,  dismissing 
complaint  in  ejectment  as  not  involving  construction  of  Indian  allotment 
statute  through  which  title  was  claimed;  Kansas  City  Southern  Ry.  Co. 
V.  Quigley,  181  Fed.  194,  dismissing  bill  by  railroad  to  enjoin  suits  for 
damages  for  removal  of  division  point  as  not  showing  interference  with 
interstate  conunerce  or  involving  hours  of  service  law;  State  v.  Three 
Sisters  Irr.  Co.,  158  Fed.  348,  complaint  held  to  show  cause  of  action 
arose  under  contract  dependent  for  validity  on  Federal  reclamation 
statutes;  Hall  v.  Louisville  etc.  R.  Co.,  157  Fed.  466,  complaint  ^or 
wrongful  death  held  to  show  cause  of  action  arising  under  Federal  Em* 
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ployprs'  Liability  Act;  Pcabody  etc.  Min.  Co.  v.  Gold  Hill  Min.  Co., 
Ill  Fed.  822,  49  C.  C.  A.  637,  holding  complainant  cannot  invoke  Federal 
jurisdiction  by  setting  forth  probable  contention  of  defendant  in  an- 
swering bill  to  show  Federal  question ;  Henuy  v.  La  Compagnie  Qenerale 
Transatlantiqne,  96  Fed.  497,  holding  Federal  question  must  be  neces- 
sasy  part  of  plaintiff's  claim  as  shown  by  statement  to  warrant  .re- 
moval; Shellenbarger  v.  Fewel,  34  Okl.  86,  124  Pac.  620,  holding  cause 
not  removable  to  Federal  court  because  during  course  of  litigation  con- 
struction of  Federal  laws  became  necessary. 

Lack  of  JurlBcUction  in  complaint  cannot  be  supplied  by  defame. 
Approved  in  Joy  v.  St.  Louis,  201  U.  S.  340,  341,  60  L.  Ed.  781,  26 
Sup.  Ct.  478,  denying  Federal  jurisdiction  over  ejectment  suit  arising 
out  of  dispute  over  conatruction  of  government  patent;  Minnesota  v. 
Northern  Securiiaes  Co.,  194  U.  S.  65,  48  L.  Bd.  878,  24  Sup.  Ct.  698, 
denying  Federal  jurisdiction  over  bill  by  State  to  prevent  violation  by 
interstate  railroad  of  Anti-trust  Act;  Pope  v.  Louisville,  New  Albany 
etc.  Ry.  Co.,  173  U.  S.  578,  48  L.  Ed.  817,  19  Sup.  Ct.  502,  holding  de- 
crees in  ancillary  suit  by  receiver  appointed  by  Circuit  Court  become 
final  when  original  suit  predicated  on  diverse  citizenship;  Miller  v.  Clif- 
ford, 133  Fed.  885,  6  li.  B.  A.  (N.  S.)  49,  67  C.  C.  A.  52,  suit  on  behalf 
of  creditors  of  insolvent  bank  to  enforce  stockholder's  liability  presents 
no  separable  controversy. 

Receiver's  certificates.    Note,  Ann.  Gas.  19130,  56. 

ITS  U.  8.  461-464,  43  Ii.  Ed.  768,  19  Sop.  Ot.  464,  TOBNEB  ▼.  WUJSBB 
COUNTY  OOMMISSIONEaS. 

Supreme  Court  is  bound  by  decision  of  State  court  as  to  maanlng  of 
ptate  Constltntlon  and  laws. 

Approved  in  Ross  v.  Oregon,  227  U.  S.  162,  164,  67  L.  Ed.  463,  464, 
33  Sup.  Ct.  220,  decision  of  State  court  that  amendment  to  State  Con* 
stitution  requiring  prosecutions  to  be  based  on  indictment  does  not 
apply  to  pending  cases  is  not  reviewable  by  Supreme  Court;  Cross  Lake 
Shooting  etc.  Club  v.  Louisiana,  224  U.  S.  639,  66  L.  Ed.  928,  32  Sup.  Ct. 
577,  holding  error  in  State  court  in  passing  on  validity  and  effect  of 
eontract  under  laws  existing  when  contract  made  and  which  impairs 
obligation  presented  on  Federal  question;  Yazoo  A  M.  V.  R.  R.  Co.  v. 
Adams,  180  U.  S.  46,  46  L.  Ed.  418,  21  Sup.  Ct.  258,  denying  jurisdiction 
to  review  State  decisions  on  ground  of  contract  impairment  where  State 
decisions  touched  only  construction  of  contract;  Erb  v.  Morasoh,  177 
U.  S.  585,  44  L.  Ed.  898,  20  Sup.  Ct.  819,  upholding  ordinance  regulating 
speed  of  trains  within  city  limits. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  628. 
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173  n.  8.  46i-473,  43  L.  Ed.  769,  19  Sup.  Ot.  487,  tlNITED  STATES  v. 

NEW  YOBK  INDIANS. 

After  liearlng  of  uisfgeul  and  decree  detemUning  rights  of  parties  and 
remanding  ease  with  inatmctions  to  enter  iMurticalar  Judgment,  and  after 
compliance  with  this  mandate,  motion  to  direct  lower  court  to  find  far- 
ther facts  is  too  late. 

Approved  in  Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  485, 138  C.  C.  A.  77, 
matter  determined  on  appeal  from  order  granting  injunction  cannot  be 
reconsidered  on  appeal  from  judgment;  Harding  v.  Gillett,  25  OkL  206, 
107  Pac.  669,  and  Marth  v.  Kingfisher  Commercial  Club,  44  Okl.  517, 
144  Pac.  1048,  8  N.  C.  C.  A.  788,  both  holding  l^W  as  declared  on  former 
appeal  was  law  of  case. 

Distinguished  in  Day  v.  MiUs,  213  Mass.  587,  100  N.  £.  1114,  holding, 
on  order  for  decree  from  Supreme  Court,  Superior  Court  could  amend 
former  decree  so  as  to  determine  rights  of  parties  as  of  date  of  final 
disposition  of  suit. 

Findings  of  Court  of  Claims  in  action  at  law  determine  all  matters 
of  fact,  like  verdict  of  Jury. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  78,  60  L.  Ed.  536,  36 
Sup.  Ct.  247,  and  United  States  v.  Societe  Anonyme  etc.  Cail|  224  U.  S. 
330,  56  L.  Ed.  788,  32  Sup.  Ct.  479,  both  following  rule. 

178  n.  8.  473-479,  43  L.  Ed.  772,  19  Sop.  Ct.  485,  BBOWN  T.  HITOHCOCK. 

Until  legal  title  passes  from  United  States,  Land  Department,  and 
not  conrts,  properly  determines  equitahle  rights  in  land. 

Approved  in  Jones  v.  Hoover,  144  Fed.  221,  and  Sims  v.  Morrison,  92 
Minn.  346, 100  N.  W.  90,  both  following  rule;  Lane  v.  United  Stateis,  241 
U.  S.  208,  60  L.  Ed.  969,  36  Sup.  Ct.  599,  refusing  mandamus  to  compel 
Land  Department  to  determine  rights  in  Indian  allotment;  Knapp  v. 
Alexander-Edgar  Lumber  Co.,  237  U.  S.  169,  59  L.  Ed.  899,  35  Sup.  Ct. 
515,  holding,  after  patent  issued,  homesteader  could  seek  redress  in  court 
for  unwarranted  compromise  by  Land  Department  of  claims  for  timber 
cut  on  land ;  United  States  v.  Lane,  228  U.  S.  12,  57  L.  Ed.  712,  33  Sup. 
Ct.  407,  decision  of  Secretary  of  Interior  revoking  prior  approval  of 
adjustment  between  contestants  given  after  hearing  is  not  reviewable 
by  mandamus ;  Plested  v.  Abbey,  228  U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct. 
503,  holding  court  could  not  control  action  of  officers  of  Land  Depart- 
ment in  carrying  out  orders  of  General  Land  OiBce  as  to  public  lands; 
Oregon  v.  Hitchcock,  202  U.  S.  70,  50  L.  Ed.  939,  26  Sup.  Ct.  568,  courts 
cannot  interfere  with  allotment  of  swamp-lands  in  Indian  reservation 
while  legal  title  remains  in  government;  Humbird  v.  Avery,  195  U.  S.  508, 
49  L.  Ed.  299,  25  Sup.  Ct.  123,  denying  equitable  jurisdiction,  in  advance 
of  final  action  of  Land  Department  to  determine  respective  rights  of  rail- 
road's  jrrantees  of  indemnity  land  and  purchasers'  from  government; 
Kerwan  v.  Murphy,  189  U.  S.  54,  47  L.  Ed.  705,  23  Sup.  Ct.  603,  holding 
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eoorts  eannot  interfere  with  survey  by  Land  Department  of  land  between 
meander  line  and  water  of  lake  claimed  by  department  to  be  pnblic; 
Cameron  v.  Weedin,  226  Fed.  47,  refusing  to  enjoin  proceedings  of  Land 
Department  outside  its  jurisdiction;  United  States  v.  Lee  Wilson  &  Co., 
214  Fed.  637,  exercise  of  jurisdiction  by  Land  Department  to  survey 
public  lands  cannot  be  questioned  by  courts  before  final  action  of  de- 
partment; Murphy  v.  Tanner,  176  Fed.  643,  100  C.  C.  A.  125,  holding 
in  ejectment  by  patentee  against  homestead  claimant,  defendant  could 
not  attack  correctness  of  survey;  Hoyt  v.  Weyerhaeuser,  161  Fed.  331, 
88  C.  C.  A.  404,  declaring  title,  under  patent  improperly  issued,  to  be 
held  in  trust  for  plaintiff;  United  States  v.  Gardner,  133  Fed.  288,  66 
0.  C.  A.  663,  government  may  sue  for  timber  unlawfully  cut  on  lands 
allotted  to  Indians  im  severalty  under  24  Stat.  388,  at  any  time  during 
trust  period;  Peyton  v.  Desmond,  129  Fed.  8,  9,  63  C.  C.  A.  651,  decision 
of  Land  Department  as  to  matters  of  fact  is  conclusive  on  coUatteral 
attack;  Sheldon  v.  Scatter,  4  Alaska,  97,  holding  decision  of  Land  De- 
partment as  to  nonmineral  character  of  land  binding  on  court;  Maese 
V.  Hermann,  17  App.  D.  C.  63,  holding  court  could  not  enjoin  issuance 
of  patent  for  land  under  grant  where  claims  conflict  and  grant  confirmed 
by  Congress  without  direction  as  to  patentee;  Hart  v.  Delphey,  157  Iowa, 
331,  136  N.  W.  707,  holding  decision  of  Land  Department  that  lands 
were  swamp-lands  subject  to  selection  by  counties  was  binding  on  court ; 
Wilbur  V.  Cedar  Rapids  etc.  Ry.  Co.,  116  Iowa,  67,  89  N.  W.  102,  hold- 
ing possession  of  homestead  entryman  after  title  passed  to  railway  and 
cancellation  of  entry  without  notice,  he  having  cultivated  land  and  paid 
taxes,  was  adverse;  Young  v.  Chamquist,  114  Iowa,  122,  86  N.  W.  207, 
holding  State  accepting  land  certified  to  it  by  Interior  Department  for 
railroad  purposes  cannot  claim  same  to  be  swamp-land ;  Sage  v.  Rudnick, 
91  Minn.  334, 100  N.  W.  108,  when  legal  title  passed  from  government,  In- 
terior Department  has  no  jurisdiction  to  determine  conflicts  between 
claimants;  Lynch  v.  Harris,  33  Okl.  32, 124  Pac.  53,  holding  Secretary  of 
Interior  had  power  before  patent  issued  to  set  aside  judgment  of  com- 
missioner of  Five  Civilized  Tribes  awarding  lands  to  Indian  allottee; 
Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holder  of  land  under 
receiver's  final  certificate  prior  to  issue  of  patent  has  equitable  interest 
only,  and  may  enter  public  lands  in  Oklahoma  under  act  of  May  2, 1890; 
Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  326,  329,  101  Pac.  177,  178, 
holding  prior  to  identification  of  swamp-lands.  State  could  not,  by  con- 
tract with  third  parties,  interfere  with  acts  of  intending  settlers  under 
land  laws;  Warner  Stock  Co.  v.  Calderwood,  36  Or.  232,  59  Pac.  116, 
holding  Swamp  Land  Act  of  1860,  passed  land  to  State  and  purchaser 
taking  State's  title  prevails  over  homesteader  settling  in  1886;  Beale 
V.  Hite,  35  Or.  182,  57  Pac.  324,  holding  occupancy  of  land  erroneously 
supposed  to  be  government  land,  intending  to  obtain  title  thereto,  does 
not  constitute  adverse  possession;  Gauthier  v.  Morrison,  62  Wash.  579, 
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580y  114  Pac.  504y  holding  court  could  not  adjudge  plaintiff,  settling  as 
homesteader  on  lands  surveyed  as  lake,  to  be  entitled  to  possession; 
dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  405,  56  L.  Ed,  272, 
31  Sup.  Ct.  300,  majority  dismissing  bill  to  charge  defendant  as  trustee 
of  land  included  in  lieu  limits  of  railway  grant  of  1864  to  Northern 
Pacific ;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  491, 
47  L.  Ed.  1150,  23  Sup.  Ct.  664,  majority  holding  patent  from  govern- 
ment to  Indiana  of  whole  of  fractional  sections  referring  to  plat  con- 
veys submerged  portions;  dissenting  opinion  in  Small  v.  Lutz,  41  Or. 
574,  577,  69  Pac.  825,  majority  holding  determination  by  Secretary  of 
Interior  that  lands  were  open  for  homestead  binds  transferee  of  swamp- 
lands from  State,  where  State's  grant  revoked. 

tinder  Swamp-land  Act  of  1850,  legal  title  passes  only  on  delivery 
of  patent. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  160  Fed.  820,  87 
C.  C.  A.  692,  and  Little  v.  Williams,  88  Ark.  60, 113  S.  W.  344,  both  fol- 
lowing rule;  Little  v.  Williams,  231  U.  S.  340,  58  L.  Ed.  259,  34  Sup.  Ct. 
68,  holding  identification  by  Secretary  of  Interior  of  land  granted  by 
Swamp-land  Act  of  1860  was  necessary  to  invest  States  with  title; 
Sawyer  v.  Osterhaus,  212  Fed.  769,  claimant  to  swamp-land  under  act  of 
1860  cannot  show  by  parol  land  was  swamp  when  act  took  effect ;  Kerns 
V.  Lee,  142  Fed.  991,  State  could  not  convey  swamp-lands  till  approval 
of  selection  by  Secretary  of  Interior;  Kittel  v.  Trustees  etc.  Improve- 
ment Fund,  139  Fed.  948,  under  Swamp  Act,  title  did  not  vest  in  State 
until  approval  of  selection  by  Secretary  of  Interior. 

173  n.  8.  479-492,  43  L.  Ed.  775,  19  8np.  Ct.  518,  AUUBK  y.  SOUTHEBM 
PACIFIC  B.  B.  CO. 

Act  of  March  3,  1891,  did  not  reduce  time  to  issue  writ  of  error  from 
Supreme  Court  to  State  court. 

Approved  in  Roney  v.  Van  Ness,  231  U.  S.  737,  58  L.  Ed.  460,  34 
Sup.  Ct.  316,  and  Frederic  L.  Grant  Shoe  Co.  v.  W.  M.  Laird  Co.,  212 
U.  S.  447,  53  L.  Ed.  593,  29  Sup.  Ct.  332,  both  following  rule ;  Excel- 
sior Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  186  U.  S.  286,  46  L.  Ed. 
913,  22  Sup.  Ct.  682,  holding  recital  in  order  allowing  appeal  from 
Circuit  Court  that  appeal  allowed  from  orde^  dismissing  suit  for  want  of 
jurisdiction,  showed  jurisdiction  in  issue;  Holt  v.  Indiana  Mfg.  Co., 
176  U.  S.  70,  44  li.  Ed.  376,  20  Sup.  Ct.  273,  holding  Rev.  Stats.,  §  1008, 
giving  two  years  for  appeal  not  repealed  by  Judiciary  Act,  March  3, 
1891. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
43. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  846,  847. 
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173  XT.  a  492-600,  43  Ii.  Bd.  779,  10  Sup.  Ot  608,  MEI>BUBY  Y.  tTNITBD 
8TATEA. 

TTnder  act  of  June  16,  1880,  Court  of  CUinas  hM  jurlsdictioB  of  action 
to  rocowr  payment  for  lands  tn  railroad  grant,  wUdi  grant  was  for- 
feited after  payment  for  noncoiistniction. 

Approved  in  United  States  v:  Hooslef,  237  U.  S.  10,  Ann.  Oag. 
1916 A.  286,  69  L.  Ed.  817,  36  Sup.  Gt.  469,  Court  of  Claims  has 
jurisdiction  of  suit  against  United  States  for  refund  of  charter-party 
stamps  affixed  under  War  Revenue  Aot  of  1898;  McLean  v.  United 
States,  226  U.  S.  378,  67  L.  Ed.  262,  33  Sup.  Ct.  122,  Court  of  Claims  has 
jurisdiction  to  determine  rights  under  act  of  February  24, 1906,  for  pay- 
ment of  back  emoluments  to  officers;  Dooley  v.  United  States,  182  U.  S. 
229,  46  L.  Ed.  1080,  21  Sup.  Ct.  765,  holding  Circuit  Court  has  jurisdiction 
of  suit  to  recover  duties  illegally  exacted  under  protest,  on  goods  im- 
ported into  New  York  from  Porto  Rico;  United  States  v.  Shipley,  197 
Fed.  270,  271, 116  C.  C.  A.  627,  act  of  June  27, 1902,  does  not  give  Secre- 
tary of  Treasury  exclusive  jurisdiction  to  dietermine  who'  are  entitled  to 
refund  of  legacy  tax. 

Ooremment  is  not  obliged  to  repay  flKceas  price  paid  for  forfeited 
railway  grant  land. 

Approved  in  United  States  v.  Edmonston,  181  U.  S.  502,  612,  46 
Xfc  Ed.  978,  21  Sup.  Ct.  719,  723,  holding  voluntary  payment  by  mistake 
of  two  dollars  and  fifty  cents  instead  of  one  dollar  and  twenty-five 
cents  per  acre  for  public  lands  gives  purchaser  no  right  against  gov- 
ernment for  excess. 

173  n.  S.  501-508,  48  li.  Ed.  783,  19  Sup.  Ot.  497,  BLTTHB  ▼.  HZKOKLBT. 

Appeal  or  writ  of  error  lies  directly  from  Circuit  Court  to  Sapreme 
Court  wliere  jurisdiction  of  tliat  court  as  a  Federal  court  is  in  issue; 
tbe  question  alone  of  jurisdiction  being  certified. 

Approved  in  Courtney  v.  Pradt,  196  U.  S.  91,  49  L.  Ed.  899,  25  Sup. 
Ct.  208,  denying^  direct  appeal  from  dismissal  of  suit  against  foreign 
administrator  from  which  it  had  been  removed  for  diversity  of  citi^ 
Eenship;  Bache  v.  Hunt,  193  U.  S.  526,  48  L.  Ed.  776,  24  Sup.  Ct.  547, 
suit  in  which  Circuit  Court's  jurisdiction  questioned  under  rules  as 
to  bringing  in  parties  to  ancillary  proceedings  cannot  be  certified 
directly  to  Supreme  Court. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  ques- 
tion of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Cas.  887. 

Where  bill  is  dismissed  by  Circuit  Court  on  ground  that  remedy  is 
at  law,  appeal  to  Supreme  Court  cannot  be  sustained  under  section  6 
of  Judiciary  Act. 

Approved  in  Scully  v.  Bird,  209  U.  S.  485,  62  L.  Ed.  902,  28  Sup.  Ct. 
597,  holding  on  certificate  that  bill  was  dismissed  as  suit  against  State, 
Sapreme   Court   cannot   determine   whether  it  presented  ground   for 
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equitable  relief;  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S. 
433,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  upholding  direct  appeal  from 
dismissal  by  Circuit  Court  for  lack  of  service  on  foreign  corpora- 
tion; Chicago  Title  etc.  Co.  v.  Newman,  187  Fed.  676,  709  C.  C.  A. 
263,  holding  no  question  of  jurisdiction  arose  where  question  was  of 
discretion  of  court  of  equity  to  administer  affairs  of  foreign  corpora- 
tion ;  In  re  Shoesmith,  135  Fed.  688,  68  C.  C.  A.  322,  fact  that  original 
petition  in  involuntary  bankruptcy  was  defective  for  want  of  equity 
does  not  deprive  court  of  power  to  permit  amendment  more  than  four 
months  after  last  fraudulent  transfer. 

Appeal  does  not  lie  to   Supreme  Ooart  where  dismiaml  Ijy  Circuit 
Ctourt  does  not  involye  question  of  its  Jurisdiction. 

Approved  in  Blythe  v.  Hinckley,  180  U.  S.  338,  339,  46  L.  Ed.  561, 
21  Sup.  Ct.  393,  reaffirming  rule;  Venner  v.  Great  Northern  Ry.  Co., 
209  U.  S.  35,  52  L.  Ed.  670,  38  Sup.  Ct.  328,  holding  Circuit  Court 
had  jurisdiction  of  action  against  corporation  by  stockholder,  where 
other  jurisdictional  essentials  existed,  though  bill  did  not  comply  with 
Equity  Rule  94;  United  States  v.  Lari^in,  208  U.  S.  338,  52  L.  Ed.  520, 
28  Sup.  Ct.  417,  dismissing  writ  of  error  where  question  certified  was 
whether  court  of  particular  district  had  jurisdiction  and  not  court 
of  United  States  as  such;  Louisville  Trust  Co.  v.  Knott,  191  U.  S. 
235,  48  L.  Ed.  159,  24  Sup.  Ct.  123,  holding  question  of  authority  of 
Federal  court  to  administer  trust  after  suit  begun  in  State  courf  of 
concurrent  jurisdiction,  not  question  of  jurisdiction  as  Federal  court; 
Mexican  Cent.  Ry.  Co.  v.  Eckman,  187  U.  S.  432,  47  L.  Ed.  247,  23 
Sup.  Ct.  212,  holding  Judiciary  Act  of  March  3,  1891,  for  certifying 
jurisdictional  question,  only  refers  to  Circuit  and  District  Courts  as 
such  and  does  not  bring  up  whole  case;  Illinois  Central  R.  R.  Co.  v. 
Adams,  180  U.  S.  35,  45  L.  Ed.  412,  21  Sup.  Ct.  253,  holding  objection 
that  plaintiff  suing  to  enjoin  taxation  of  corporation  had  not  com- 
plied with  Equity  Rule  94,  did  not  go  to  jurisdiction  of  court;  Hunt- 
ington V.  Laidley,  176  U.  S.  679,  680,  681,  44  L.  Ed.  635,  637,  20 
Sup.  Ct.  530,  holding  dismissal  by  Circuit  Court  of  suit  to  set  aside 
deed  for  want  of  jurisdiction  not  justified  on  ground  of  res  adjudicata 
or  State  control;  In  re  Garrosi,  229  Fed.  366,  denying  mandamus  to 
restrain  District  Court  from  proceeding  in  action  which  would  in  due 
course  ripen  into  judgment  from  which  appeal  would  lie;  Morrisdale 
Coal  Co.  V.  Pennsylvania  R.  Co.,  183  Fed.  943,  106  C.  C.  A.  269, 
holding  Circuit  Court  of  Appeals  had  jurisdiction  of  writ  of  error 
on  dismissal  by  Circuit  Court,  on  ground  of  want  of  jurisdiction,  of 
action  for  damages  under  section  3  of  Commerce  Act  of  1887;  Craw- 
ford V.  McCarthy,  148  Fed.  200,  78  C.  C.  A.  356,  where  demurrer  to 
bill  in  Circuit  Court  assigned  want  of  jurisdiction  for  want  of  Fed- 
eral question  or  diverse  citizenship  and  also  for  lack  of  equity,  appeal 
from  dismissal  of  bill  lies  to  supreme  court;  Blythe  Co.  v.  Hinckley, 
111  Fed.  837,  49  C.  C.  A.  647,  holding  bill  of  review  in  Federal  court 
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must  be  filed  within  the  six  months  allowed  for  appeal  to  Circuit 
Court  of  Appeals;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S. 
489,  47  If.  Ed.  91S,  23  Sup.  Ct.  647,  majority  holding  certification  of 
single  question*  of  jurisdiction  does  not  limit  Supreme  Court's  juris- 
diction to  consider  whole  case  where  State  Constitution  alleged 
nnconstitntional. 

Distinguished  in  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  868,  115 
C.  C.  A.  527,  holding  where  question  was  of  jurisdiction  of  District 
Court  to  determine  ownership  of  goods  sold  in  bankruptcy  as  prop- 
erty of  bankrupt,  Circuit  Court  of  Appeals  had  jurisdiction  to  review 
decision;  St.  Louis  Cotton  Compress  Co.  v.  American  Cotton  Co.,  125 
Fed.  198,  199,  60  C.  C.  A.  80,  holding  Supreme  Court  has  jurisdiction 
to  directly  review  question  of  service  of  summons  by  Circuit  Court; 
dissenting  opinion  in  Morrisdale  Coal  Co.  v.  Pennsylvania  B.  Co., 
183  Fed.  948,  106  C.  C.  A.  269,  majority  holding  Circuit  Court  of 
Appeals  had  jurisdiction  of  writ  of  error  on  dismissal  by  Circuit 
Court,  on  ground  of  want  of  jurisdiction,  of  action  for  damages  under 
section  3  of  Conmierce  Act  of  1887. 

Clrcnlt  Court  cannot  le-axamlne  decision  of  State  courts  as  to  con- 
stmctioii  of  State  statatea. 

Approved  in  United  States  v.  Anderson,  169  Fed.  205,  holding 
District  Court  had  no  revisory  jurisdiction  to  cancel  naturalization 
decreed  by  State  court  under  jurisdiction  construed  to  be  given  it  by 
State  statute. 

Miscellaneous.  Cited  in  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal. 
88,  89,  81  Pac.  283,  284,  reciting  history  of  litigation;  Ehriich  v. 
Weber,  114  Tenn.  726,  88  S.  W.  192,  where  complainant  based  claim 
to  inheritance  on  treaty,  provisions  not  necessary  to  make  formal 
claim  of  rights  under  treaty. 

173  V.  a  509-^27,  43  I^  Bd.  786,  19  819.  Ot.  62S,  HICOL  ▼.  AMES. 
An  act  of  Congress  is  premmed  to  be  valid. 
Approved  in  Buttfield  v.  Stranahan,  192  U.  S.  492,  48  L.  Ed.  525, 
24  Sup.  Ct.  354,  upholding  Tea  Inspection  Act  of  March  2,  1897, 
Drohibiting  importation  of  teas  below  government  standard;  Smeltzer 
V.  St.  Louis  etc.  R.  Co.,-  158  Fed.  662,  applying  rule  in  upholding 
section  20  of  Interstate  Conmierce  Act  of  1887  as  amended  in  1906; 
State  V.  Clement  Nat.  Bank,  84  Vt.  200,  Ann.  Oas.  1912D,  22,  78  Atl. 
957,  upholding  statute  taxing  certain  interest-bearing  national  bank 
deposits;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co., 
207  U.  S.  510,  52  L.  Ed.  314,  28  Sup.  Ct,  141,  majority  holding  void 
Employers'  Liability  Act  of  June  11,  1906. 

Tax  authorized  by  act  of  June  18,  1888,  by  board  of  trade  on  sale 
of  realty  is  not  direct  tax,  and  statute  is  valid. 

*  Approved  in  Thomas  v.  United  States,  192  U.  S.  370,  48  L.  Ed.  481, 
24  Sup.  Ct.  306,  reaffirming  rule;  Flint  v.  Stone  Tracy  Co.,  220  U.  S. 
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154,  156,  Ann.  Gas.  igi2B,  1812,  55  L.  Ed.  414,  416,  31  Sap.  Ct.  342, 
upholding  corporation  tax  law  of  1909;  State  of  New  York  v.  Reardon, 
204  U.  S.  158,  9  Ann.  Oaa.  736,  61  L.  Ed.  421,  27  Snp.  Ct.  188,  uphold- 
ing State  statute  taxing  transfers  of  stock  made  within  State;  McCray 
V.  United  States,  195  U.  S.  50,  49  L.  Ed.  93,  24  Sup.  Ct.  769,  uphold- 
ing act  of  1888,  as  amended,  taxing  artificially  colored  oleomargarine; 
Bpreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S.  412,  48  L.  Ed.  496, 
24  Sup.  Ct.  380,  upholding  '^ special  excise  tax"  on  sugar  refining 
imposed  by  Revenue  Act  of  June  13,  1898,  to  be  measured  by  gross 
annual  receipts  beyond  named  sum;  Fairbanks  v.  United  States,  181 
U.  S.  293,  46  L.  Ed.  867,  21  Sup.  Ct.  652,  holding  stamp  tax  on  foreign 
bills  of  lading  under  act  of  June  30,  1898,  is  substantially  a  tax  on 
exports  and  invalid;  Knowlton  v.  Moore,  178  U.  S.  82,  44  L.  Ed.  986, 
20  Sup.  Ct.  764,  holding  tax  on  transmission  of  legacies  and  distribu- 
tive shares  of  personalty  of  Revenue  Act,  June,  1898,  not  direct  tax; 
United  States  v.  Thomas,  115  Fed:  209,  213,  upholding  section  25,  War 
Revenue  Act  of  1898,  requiring  revenue  stamps  upon  memoranda  of 
sales  of  railway  stock;  State  v.  Brodnax,  228  Mo.  37,  -39,  137  Am. 
St.  Rep.  613,  128  S.  W.  180,  upholding  statute  taxing  sales  for  future 
delivery;  Pocahontas  Consol.  Collieries  Co.  v.  Commonwealth,  113  Va, 
113,  73  S.  E.  448,  upholding  statute  imposing  on  recordation  of  deed 
of  trust  tax  assessed  on  amount  secured  thereby;  dissenting  opinion 
in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  336,  46  L.  Ed.  936, 
22  Sup.  Ct.  673,  majority  upholding  Tex.  Rev.  Stats.,  art.  3071,  re- 
quiring insurance  companies  delaying  payment  beyond  period  specified 
to  pay  twelve  per  cent  damages  and  counsel  fees. 

Distinguished  in  Opinion  of  the  Justices,  196  Mass.  626,  85  N.  E. 
.554,  holding  State  could  not  tax  sales  of  stock  certificates. 

What  is  "direct  tax"  within  meaning  of  Federal   Constitution. 

Note,  Ann.  Gas.  1912B,  1330. 
Constitutional  equality  as  to  corporate  taxation.   Note,  60  L.  R.  A. 
339,    342. 

Sale  at  exchange  forma  proper  basis  for  classification  for  taxation. 

Approved  in  Kidd  v.  Alabama,  188  U.  S.  733,  47  L.  Ed.  672,  23 
Sup.  Ct.  402,  upholding  Alabama  Code  exempting  from  taxation  domestic 
railroads  and  other  roads  listing  substantially  all  property  for  taxation ; 
Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  94,  89  N.  E. 
597,  holding  classification  of  unincorporated  banks  for  taxation  under 
act  of  1903  was  reasonable;  People  v.  Reardon,  184  N.  Y.  445,  112 
.Am.  St.  Rep.  635,  77  N.  E.  974,  upholding  act  imposing  tax  on  transfers 
of  corporate  stock. 

Distinguished  in  People  v.  Mensching,  187  N.  Y.  19,  21,  10  Ann.  Oas. 
101,  10  L.  R.  A.  (N.  S.)  625.  79  N.  E.  886,  888,  holding  void  tax  of  two 
cents  on  transfer  of  each  share  of  stock  regardless  of  face  value.  • 

Validity  of  stock  transfer  tax.    Note,  8  L.  R.  A.  (N.  S.)  315. 
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Means  adopted  for  collection  of  tax  are  for  legislature. 
Approved  in  Hadley  v.  Hadley,  114  Tenn.  173,  87  S.  W.  264,  nphold- 
ing  acts  of  1899,  1901,  1903,  under  which  lien  for  taxes  assessed  to 
life  tenant  attaches  to  remainderman's  interest. 

173  n.  &  528-640,  48  li.  Bd.  796,  19  8op.  Ot.  613,  OUTHBIB  KATIOVAL 
BANK  ▼.  OUTHBIB. 

Iiegifllatare  has  power  to  create  special  trlhnnal  to  decide   claims 
against  municipality  based  on  moral  ohligation  only. 

Approved  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuyahoga 
County,  106  Fed.  130,  134,  45  C.  C.  A.  233,  upholding  Ohio  Rev.  Stats., 
§  2834c,  requiring  county  to  meet  moral  obligation  of  bond  issue  under 
invalid  statute;  School  Town  of  Windfall  City  v.  Somerville,  181  Ind. 
477,  Ann.  Oas.  1916D»  661,  104  N.  £.  864,  upholding  statute  validating 
assessments  by  municipal  corporations  made  under  color  of  authority; 
Hammond  v.  Clark,  136  Ga.  335,  38  L.  R.  A.  (N.  S.)  77,  71  S.  E.  489, 
upholding  amendment  of  Constitution  ratifying  previous  void  acts  of 
legislature  for  increase  of  judicial  salaries ;  Hanly  v.  Sims,  175  Ind.  352, 
93  N.  E.  230,  holding  claim  of  university  against  State  for  value  of  its 
lands,  based  on  moral  obligation  only,  could  be  liquidated  by  issue  of 
State  bonds ;  Carr  v.  District  Court,  147  Iowa,  676,  Ann.  Oas.  1913D,  378, 
126  N.  W.  796,  legislature  may,  after  payment  of  school  warrants  was 
enjoined  as  illegal,  validate  warrants ;  Earle  v.  Commonwealth,  180  Mass. 
583,  91  Am.  St.  Rep.  329,  63  N.  E.  10,  upholding  doctor's  right  under 
Mass.  Stats.  1895,  c.  488,  to  compensation  for  loss  of  business  from 
carrying  out  Water  Supply  Act;  Merchants'  Nat.  Bank  v.  East  Grand 
Forks,  94  Minn.  250,  102  N.  W.  704,  upholding  Laws  1903,  c.  382,  §  9, 
validating  city  contract  and  warrants;  Minneapolis  v.  Janney,  86  Minn. 
121,  90  N.  W.  316,  upholding  Minn.  Spec.  Laws  1891,  as  authorizing 
council  to  release  exposition  company  from  conditions  theretofore  im- 
posed; Barnes  v.  Turner,  14  Okl.  292,  78  Pac.  110,  statute  of  limitations 
does  not  run  in  favor  of  city  ux>on  its  warrants  until  it  has  provided 
fund  out  of  which  pajonent  of  same  may  be  made;  Horton  v.  City  of 
Nevirport,  27  R.  L  288,  61  Atl.  761,  upholding  Laws  1900-1901,  c.  804,  §  9, 
requiring  payment  of  salaries  of  Newport  police  commissioners  from 
city  funds ;  Jordan  v.  City  of  Logansport,  178  Ind.  660,  99  N.  E.  1072, 
upholding,  by  divided  court,  statute  giving  franchise  to  contractor  bcrild- 
ing  sewer  to  hold  title  to  and  lease  same  to  users  where  certain  number 
of  inhabitants  are  unable  to  pay  for  sewers. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of 
Cuyahoga  County,  99  Fed.  855,  holding  93  Ohio  Laws,  p.  172,  authoriz- 
ing county  commissioners  to  fulfill  moral  obligation  incurred  by  issue 
of  bonds  under  invalid  statute,  prohibited  hy  State  Constitution ;  Bailey 
V.  Raleigh,  130  N.  C.  211,  41  S.  E.  281,  holding  city  having  legislative 
authority  to  regulate  sale  of  liquor  cannot  be  required  under  N.  C.  Laws 
1901,  e.  327,  to  refund  license  money;  Turner  y.  City  of  Guthrie,  13 
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OkL  29,  73  Pac.  283,  where  warrants  drawn  against  city,  and  express 
provision  made  therein  that  they  shall  be  payable  from  special  fund  to 
be  raised  by  levy  upon  certain  lands,  holder  cannot  compel  payment  out 
of  general  fund;  City  of  Guthrie  v.  Harvey  Lumber  Co.,  9  Okl.  469,  60 
Pac.  249;  Stats.  1893,  c.  13,  providing  for  enforcement  of  claims  against 
provisional  government  of  Guthrie,  did  not  impair  validity  of  claims 
which  should  be  first  asserted  in  District  Court. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
468,  47S,  474. 

Legislature  lias  power  to  determine  wlietlier  general  law  can  apply 
to  subject  matter  of  a  sipecial  law. 

Approved  in  Sears  v.  Pewson,  16  N.  M.  140,  103  Pac,  270,  upholding 
statute  requiring  owners  of  cultivated  land  in  certain  county  to  protect 
such  lands  by  fences;  Chickasha  Cotton  Oil  Co.  v.  Lamb  &  Tyner,  28 
Okl.  282,  114  Pac.  336,  upholding  as  special  law  statute  establishing 
county  Superior  Court  in  certain  city;  Buist  v.  City  Council  of  Charles- 
ton, 77  S.  C.  270,  57  S.  E.  866,  holding  statute  authorizing  city  to  issue 
coupon  bonds  to  pay  bonded  debt  was  not  void  as  special  law  amending 
city  charter;  Woodall  v.  Darst,  71  W.  Va.  360,  Ann.  Gas.  1914B,  1278, 
44  L.  E.  A.  (N.  S.)  83,  77  S.  E.  268,  upholding  special  act  for  payment 
for  injuries  of  member  of  national  guard;  State  ex  rel.  Smith  v.  Brown, 
24  Okl.  445,  103  Pac.  767,  arguendo. 

Distinguished  in  Territory  v.  Gutierrez,  12  N.  M.  273,  78  Pac.  144, 
holding  Laws  1903,  p.  80,  relating  to  appointment  of  county  commission- 
ers of  Bernadillo  County  as  being  special  law  regulating  county  affairs 
within  prohibition  of  act  of  Congress  July  30,  1886;  De  Hay  v.  County 
Commrs.  of  Berkeley,  66  S.  C.  244,  44  S.  E.  791,  holding  invalid  South 
Carolina  acts  fixing  salary  for  Berkeley  County  school  commissioners; 
State  V.  Hammond,  66  S.  C.  223,  44  S.  E.  798,  holding  unconstitutional 
Rev.  Stats.,  §  1275,  as  am^nSed  by  act  of  February  19,  1900,  making 
misdemeanor  failure  to  remove  dams  in  certain  counties;  Carolina 
Grocery  Co.  v.  Burnet,  61  S.  C.  211,  39  S.  E.  384,  holding  under  South 
Carolina  Constitution  providing  same  to  be  mandatory  question  whether 
general  law  can  be  applied  to  exclude  special  laws  is  judicial ;  State  ex 
rel.  Brislawn  v.  Meath,  84  Wash.  317,  147  Pac.  16,  holding  court  could 
declare  void  declaration  of  emergency  in  initiative  law,  where  it  was 
obviously  false. 

Constitutional  inhibition  against  special  or  local  legislation  where  a 
general  law  can  be  made  applicable.    Note,  93  Am.  St.  Rep.  107. 

Province  of  legislature  to  determine  whether  special  law  is  neces- 
sary in  given  case.    Note,  6  Ann.  Oas.  926. 

Constitutional  questions  raised  by  the  enactment  of  Compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
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and  Compensation  Acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  ¥.  C.  0.  A.  64. 

Miscellaneous.  Cited  in  Dnke  ▼.  Turner,  204  U.  S.  625,  627,  51  L.  Ed. 
653,  27  Sup.  Ct.  316,  referring  historically  to  principal  case ;  District  of 
Columbia  v.  Jones,  38  App.  D.  C.  566,  to  point  that  where  condemnation 
proceeding  had  taken  place  fifty  years  before  ejectment  was  brought  by 
heirs  of  former  owner,  it  would  be  presumed  payment  of  damages  was 
made  to  proper  party. 

173  V.   8.  640-555,  43  L.  Ed.  801,  10  Bop.  Ct.  491,  THE  OHATTA- 
HOOCHEE. 

Vessel  proceeding  at  excessive  speed  in  fog  cannot  recorer  for  injury 
from  collision. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  114,  52  L.  Ed.  988,  28  Sup.  Ct.  664,  The  Oceania  Vance,  233  Fed. 
78,  The  Oceania  Vance,  217  Fed.  976,  The  Fullerton,  211  Fed.  838,  128 
C.  C.  A.  369,  Pennell  v.  United  States,  162  Fed.  68,  and  The  No.  4,  161 
Fed.  848,  88  C.  C.  A.  665,  all  following  rule;  Palmer  v.  Merchants'  &  M. 
Transp.  Co.,  164  Fed.  689,  709,  holding  speed  not  excessive;  The  North- 
ern Queen,  117  Fed.  911,  holding  moderate  speed  required  by  28  Stat. 
648,  for  navigation  on  Great  Lakes,  is  such  speed  as  will  permit  stopping 
after  sighting  vessel  at  anchor;  The  Kentucky,  148  Fed.  502,  holding 
steamer  navigating  in  fog  at  such  speed  that  when  other  vessel  came 
into  view  she  was  unable  to  stop  was  at  fault;  The  Wildcroft,  130  Fed. 
528,  65  C.  C.  A.  145,  ship  seaworthy  at  commencement  of  voyage  not 
liable  for  damage  to  cargo  while  discharging,  by  reason  of  valve  being 
left  open  while  water  pumped  into  engine  tank ;  The  Cheruskia,  92  Fed. 
686,  holding  half  or  two-third  full  8x>eed  of  ten  and  one-half  knots  re- 
quired in  fog,  one  and  one-half  knots  reduction  being  insufficient. 

Infringement  of  regulations  to  prevent  collision  at  sea.    Note,  23 

E.  R.  C.  683. 
Liability  for  collision  during  fog.    Note,  23  E.  R.  0.  671. 

When  vessel  is  sunk  by  collision  with  another,  both  being  at  fault,  in 
limiting  liability  court  should  deduct  half  value  of  cargo  from  half  value 
of  sunken  vessel,  and  limit  recovery  to  difference. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct.  133,  where  seaman  was  killed  by  collision, 
both  vessels  at  fault,  representatives  could  recover  full  damages  against 
other  vessel ;  Erie  R.  R.  Co.  v.  Erie  etc.  Transp.  Co.,  204  U.  S.  226,  51 
li.  Ed.  453,  27  Sup.  Ct.  246,  where  both  vessels  at  fault  in  collision,  divi- 
sion of  damages  extends  to  what  one  vessel  pays  owners  of  cargo  on 
other,  and  is  not  affected  by  contract  relation  between  vessel  and  cargo ; 
Knott  V.  Botany  Worsted  Mills,  179  U.  S.  75,  45  L.  Ed.  94,  21  Sup.  Ot. 
32,  holding  Harter  Act  1893,  prohibiting  contracts  against  liability  for 
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negligence  in  loading  cargo,  applies  to  bill  of  lading  for  foreign  vessel  to 
American  port;  The  Albert  Dumois,  177  U.  S.  267,  44  L.  Ed.  761,  20  Sup. 
Ct.  602,  holding  amonnt  awarded  to  owner  of  vessel  lost  in  collision,  both 
being  at  fault,  subject  to  deduction  of  one-half  amount  payable  for  loss 
of  passengers'  lives;  The  Maine,  161  Fed.  411,  where  cargo  carried  on 
private  carrier  exempted  by  contract  was  lost  by  collision,  owner  of 
cargo  could  recover  half  of  loss  from  other  vessel  at  fault ;  Baltimore 
etc.  Barge  Co.  v.  Eastern  Coal  Co.,  195  Fed.  484, 115  C.  C.  A.  393,  Harter 
Act  applies  only  to  relation  between  vessel  and  cargo  and  does  not 
exempt  owner  of  tug  from  liability  for  loss  of  cargo  of  barge  due  to 
negligent  towage;  The  Anna  W.,  181  Fed.  608,  where  vessel  sunk  in  col- 
lision due  partly  to  its  own  negligence,  owners  of  cargo  cannot  recover 
under  Harter  Act ;  Erie  etc.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  13, 14, 
73  C.  C.  A.  195,  decree  determining  fault  for  collisioii  and  apportioning 
damages  bars  suit  by  one  vessel  against  other  to  enforce  contribution 
for  cargo  damage;  La  Bourgogne,  139  Fed.  439,  71  G.  C.  A.  489,  holding 
steamer  at  fault  for  collision  where  she  was  navigating  fog  at  excessive 
speed ;  The  George  W.  Roby,  111  Fed.  619,  620,  621,  49  C.  C.  A.  481, 
holding  Harter  Act  does  not  affect  priority  of  claim  of  innocent  cargo 
owners  over  vessel  owner  against  fund  for  payment  of  collision  dam- 
ages; The  New  York,  108  Fed.  104,  47  C.  C.  A.  232,  holding  vessel  libeled 
for  collision  taking  no  steps  to  bring  in  libelant's  vessel  as  liable  not 
entitled  to  recoupment  on  subsequent  finding  of  joint  negligence;  The 
Livingstone,  104  Fed.  925,  holding  charterer  of  vessel  sunk  in  collision 
where  both  at  fault  can  recover  but  one-half  of  loss  as  cargo  owner; 
The  New  York,  104  Fed.  566,  41  C.  C.  A.  38,  holding  where  question  left 
open  by  mandate  of  Supreme  Court,  District  Court  may  consider  and  de- 
cide question  of  recoupment ;  In  re  Lakeland  Transp.  Co.,  103  Fed.  329, 
332,  holding  where  both  vessels  are  at  fault  in  collision,  cargo  owner 
has  superior  lien  on  fund  available  for  reparation  where  cargo  sunk; 
The  Providence,  98  Fed.  137,  38  C.  C.  A.  670,  holding  owner  not  entitled 
to  increased  cost  of  repairs  of  parts  of  vessel  not  injured  in  collision 
but  found  defective  when  injury  repaired;  The  Eva  D.  Rose,  151  Fed. 
706,  arguendo. 

Distinguished  in  The  Union  Steamboat  Co.,  178  U.  8.  320,  44  L.  Ed. 
1086,  20  Sup.  Ct.  905,  holding  questions  of  recoupment  of  one-half  dam- 
ages for  loss  of  cargo  awarded  one  vessel  injured  in  collision  left  open 
under  mandate  to  enforce  division  of  damages. 

Limitation  of  vessel  owner's  .liability.    Note,  Ann.   Gas.  1918D, 
1227. 

Harter  Act  applies  to  foreign  vessels. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  598,  49 

L.  Ed.  614,  25  Sup.  Ct.  317,  reaffirming  rule ;  Cuba  R.  R.  Co.  v.  Crosby, 

222  U.  S.  478,  38  L.  R.  A.  (N.  S.)  40,  56  L.  Ed.  276,  32  Sup.  Ct.  132,  and 

Oceanic  Steam  Nav.  Co.  ▼•  Mellor^  233  U.  S.  731,  L.  B.  A.  1916B,  637, 
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58  L.  Ed.  1180,  34  Snp.  Ct.  754,  both  holding  that  foreign  ship  may  re- 
sort to  courts  of  United  States  for  limitation  of  liability  under  section 
4283,  Rev.  Stats. 

Distingoished  in  The  Titanic,  209  Fed.  609,  British  owner  of  British 
▼essel,  which  foundered  by  collision  with  icebeig,  cannot  maintain  pro- 
ceeding for  limitations  of  liability  against  claims  arising  from  loss  under 
section  4282,  Bey.  Stats. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  68  L.  R.  A.  628. 

173  n.  &  555-^73,  43  L.  Ed.  808,  19  8up.  Ot  606,  COOPER  ▼.  NEWEUk 

Qnestlon  of  Jurisdiction  of  State  court  is  open  to  inquiry  in  action 
on  Judgment  in  sister  State,  and  rule  applies  where  Judgment  comes  under 
consideration  of  Federal  court  though  sitting  in  same  State. 

Approved  in  Cooper'  v.  Brazelton,  135  Fed.  479,  68  C.  C.  A.  188,  fol- 
lowing rule;  Shulthis  v.  McDougal,  226  U.  S.  668,  66  L.  Ed.  1210,  32 
Sup.  Ct.  704,  where  petition  in  intervention  is  determined  by  virtue  of 
jurisdiction  already  invoked,  decree  of  Circuit  Court  of  Appeals,  which 
is  final  as  to  original  suit,  is  also  final  as  to  intervention ;  Old  Dominion 
Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  208,  40  L.  R.  A.  (N.  S.)  814, 
89  N.  E.  214,  and  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  226 
U.  S.  136,  Ann.  Gas.  191SE,  875,  66  L.  Ed.  1026,  32  Sup.  Ct.  641,  both 
holding  judgment  dismissing  bill  against  one  of  two  joint  tort-feasors 
does  not  bar  suit  in  another  State  against  other;  Brown  v.  Estate  of 
Fletcher,  210  U.  S.  89,  62  L.  Ed.  970,  28  S^p.  Ct.  702,  courts  of  State  are 
not  precluded  by  Constitution  from  inquiring  as  to  jurisdiction  of  court 
•f  another  State  whose  judgment  is  presented;  Union  A  Planters'  Bank 
V.  Memphis,  189  U.  S.  76,  47  L.  Ed.  715,  23  Sup.  Ct.  606,  holding  State 
judgment  exempting  bank  from  taxes  res  adjudicata  as  to  certain  years 
only  has  no  greater  effect  in  Federal  courts ;  Clarke  v.  Clarke,  178  U.  S. 
195,  44  L.  Ed.  1038,  20  Sup.  Ct.  876,  holding  decision  of  courts  of  testa- 
trix's  domicile  that  will  worked  equitable  conversion  of  property  not 
conelosive  in  other  State  where  property  situated;  Howard  v.  De  Cor- 
ilova,  177  U.  S.  613,  44  L.  Ed.  910,  20  Sup.  Ct.  818,  819,  holding  Federal 
court  may  take  jurisdiction  of  suit  to  set  aside  State  court  judgment 
rendered  in  published  service  issued  on  fotged  affidavit;  Thorman  v. 
Frame,  176  U.  S.  356,  44  L.  Ed.  608,  20  Sup.  Ct.  448,  holding  appoint- 
luent  of  administrator  in  State  of  decedent's  death  where  property  situ- 
ated not  an  adjudication  that  deceased  was  domiciled  there;  First  Nat. 
Bank  v.  Covington,  129  Fed.  803,  Federal  court  will  not  declare  State 
judgment  res  adjudicata  where  it  would  not  be  estopped  under  State 
law ;  McDowell  v.  McCormick,  121  Fed.  66,  67  G.  C.  A.  401,  holding  court 
restraining  defendant  from  disposing  of  property  and  appointing  re- 
ceiver acquires  full  jurisdiction  and  record  of  proceedings  admissible  to- 
show  title ;  Phelps  v.  Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  467,  61 
L.  R.  A.  717,  60  C.  C.  A.  339,  holding  owner  of  property  wrongfully 
XVIII— 14 
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seized  by  receiver  may  recover  same  after  receiver  withdraws  from  one 
having  same;  Calderhead  v.  Downing,  103  Fed.  30,  holding  appearance 
of  defendant  to  contest  validity  of  attachment  for  individual  liability 
will  not  affect  right  as  partner  to  remove  suit  against  firm;  Southern 
Ry.  Co.  V.  Rowe,  2  Ga.  App.  663,  69  S.  E.  465,  voluntary  dismissal  of 
prior  suit  in  Federal  court  does  not  abate  later  suit  on  same  cause  of 
action  in  State  court;  Farrow  v.  Railway  Conductors'  Co-operative  Pro- 
tective Assn.,  178  Mich.  644,  146  N.  W.  149,  holding  foreign  judgment 
void,  in  action  thereon^  for  want  of  jurisdiction  of  defendant ;  Rogers  v. 
Presnall,  32  Okl.  835,  124  Pac.  37,  where  Judgment  shows  defendant  has 
not  been  summoned  or  appeared,  no  action  lies  thereon ;  League  v.  Scott, 
25  Tex.  Civ.  320,  61  S.  W.  622,  holding  judgments  of  Federal  courts  not 
domestic  judgments  to  prevent  showing  that  no  jurisdiction  was  acquired 
of  defendant's  person  by  State  court;  International  etc.  R.  R.  Co.  v. 
Barton,  24  Tex.  Civ.  123,  67  S.  W.  292,  holding  pendency  of  prior  suit 
in  Federal  court  will  not  abate  suit  in  State  court  between  same  parties 
for  same  cause ;  dissenting  opinion  in  Jordan  v.  Chicago  etc.  Ry.  Co.,  125 
Wis.  592,  110  Am.  St.  Rep.  865,  1  L.  R.  A.  (N.  S.)  885,  104  N.  W.  807, 
majority  holding  under  Rev.  Stats.  1898,  §  3819,  relating  to  grant  of 
administration  to  public  administrator  where  intestate  left  no  kin,  deter- 
mination of  County  Court  that  decedent  left  property  in  county  is  not 
collaterally  attackable. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Bep. 
808. 

Where  State  court  judgment  comes  under  consideration  In  Federal 
court  sitting  in  same  Btate,  evidence  Is  admissible  to  contradict  recital  in 
judgment  that  defendant  was  a  citizen  and  resident  of  the  Btate. 

Approved  in  dissenting  opinion  in  Jordan  v.  Chicago  etc.  Ry.  Co.,  125 
Wis.  592,  110  Am.  St.  Rep.  803,  IL.  R.  A.  (N.  S.)  885,  104  N.  W.  807, 
majority  holding  under  Rev.  Stats.  1898,  §  3819,  relating  to  grant  of 
administration  to  public  administrator  where  intestate  left  no  kin,  deter- 
mination of  County  Court  that  decedent  left  property  in  county  is  not 
collaterally  attackable. 

Judgment  of  Texas  State  court  is  not  domestic  Judgment  to  prevent 
collateral  attack  by  Federal  court. 

Approved  in  Cooper  v.  Newell,  94  Fed.  792,  36  C.  C.  A.  498,  reaffirm- 
ing rule. 

Miscellaneous.  Cited  in  Van  Sice  v.  Ibex  Min.  Co.,  223  U.  S.  712,  56 
L.  Ed.  625,  32  Sup.  Ct.  520,  dismissing  writ  of  error  for  want  of  juris- 
diction on  authority  of  principal  case. 

173  XT.  S.  673-582,  43  L.  Ed.  814,  19  Sup.  Ct.  500,  POPE  ▼.  LOX7I8VILLE, 
K.  A.  &  C.  B.  B.  CO. 

Jurisdiction  of  ancillary  suit  in  Federal  court  is  to  be  attributed  to 
Jurisdiction  on  which  main  issue  rests;  and  where  Jurisdiction  depends  solely 
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<m  dlTersity  of  dtizensliip,  decree  in  ancUlary  suit  as  well  as  in  main  suit 
Is  final 

ApproTcd  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241  U.  S.  653,  60 
Im  Ed.  1223,  36  Sup.  Ct.  723,  following  rule ;  St.  Louis  etc.  R.  R.  Co.  v. 
Wabash  R.  R.  Co.,  217  U.  S.  250,  64  L.  Ed.  754,  30  Sup.  Ct.  510,  apply- 
ing rule  in  ancillary  suit  in  foreclosure;  Bagley  v.  General  Fire  Eztin- 
gruishcr  Co,,  212  U.  S.  480,  53  K  Ed.  613,  29  Sup.  Ct.  341,  holding  judg- 
ment of  Circuit  Court  of  Appeals  was  final,  though  constitutional 
question  raised  for  first  time  on  trial ;  Railroad  Commission  v.  Worthing- 
ton,  187  Fed.  968,  110  C.  C.  A.  85,  decree  of  Circuit  Court  on  ancillary 
bill  of  receiver  of  that  court  is  appealable  to  Circuit  Court  of  Appeals, 
though  involving  constitutional  question,  jurisdiction  being  dependent 
on  jurisdiction  of  original  suit;  Kentucky  State  Board  of  Control  v. 
L.ewis,  176  Fed.  556,  100  C.  C.  A.  208,  Circuit  Court  of  Appeals  has  no 
jurisdiction  of  appeal  in  ancillary  suit,  where  only  question  is  jurisdic- 
tion of  court  below  in  principal  suit;  Hull  ▼•  Burr,  234  IT.  6.  721,  58 
K  EcL  1662,  34  Sup.  Ct.  892,  aiguendo. 

Suit   by  receiver  appointed  by  Federal  court  la  ancUlary,  becoming 
final  with  principal  decree. 

Approved  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  340,  341,  45 
L.  Ed.  223,  21  Sup.  Ct.  173,  and  Baltimore  etc.  Ry.  Co.  v.  Joy,  93  Fed. 
987,  both  reaffirming  rule ;  Gunby  v.  Armstrong,  133  Fed.  426,  66  C.  C.  A. 
627,  applying  rule  to  bill  by  Federal  court  receiver  for  building  and' loan 
society  to  foreclose  mortgage;  Brookfield  v.  Hecker,  118  Fed.  942,  hold- 
ing court  appointing  ancillary  receivers  has  jurisdiction  of  suit  by  them 
in  own  names  to  protect  trademarks  from  infringement;  Gableman  v. 
Peoria  etc.  Ry.  Co.,  101  Fed.  6,  41  C.  C.  A.  160,  holding  action  against 
receiver  for  personal  injuries  from  negligent  operation  of  road  not  re- 
movable on  sole  ground  of  Federal  appointment. 

Distinguished  in  Coltrane  v.  Templeton,  106  Fed.  378,  45  C.  C.  A.  328, 
holding  order  entered  on  intervening  petition  of  stockholders  appointing 
resident  receiver  to  act  with  one  previously  appointed  not  final  decxee. 

Mere  order  of  Federal  conrt  in  chancery  appointing  receiver,  gives  no 
right  of  removal 

Approved  in  Marrs  v.  Felton,  102  Fed.  776,  778,  holding  right  of  Fed- 
eral receiver  to  remove  suit  is  based  on  ancillary  nature  of  suit  and  where 
properly  joined  as  defendant  cannot  sever  and  remove;  Tompkins  v. 
MacLeod,  96  Fed.  928,  holding  action  against  receiver  appointed  by  Fed- 
eral court  per  se  arises  under  Federal  law  and  is  removable. 

173  V.  S.  582-586,  48  L.  Ed.  818,  19  8up.  Ct.  551,  GITABANTEE  00.  v. 
MECHANICS'  SAVINGS  BANK  ft  TRUST  CO. 

Circuit  Court  of  Appeals  cannot  review  Circuit  Ooart*s  decree  where 
same  la  not  final  decree. 
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Approved  in  Guarantee  Co.  of  North  America  v.  Mechanics'  etc.  Trust 
Co.,  100  Fed.  559,  40  C.  C.  A.  542,  holding  surety  on  cashier's  bond  con- 
iditioned  to  make  good  losses  through  embezzlement  or  like  acts  not  liable 
If  or  cashier's  overdrafts  not  used  by  him. 

Liability  of  surety  company  as  distinguished  from  liability  of  indi- 
vidual surety.    Note,  Ann.  Gas.  1912B,  1087. 

Character  of,  and  rules  governing,  contracts  by  fidelity  and  guaranty 
companies.    Note,  33  L.  B.  A.  (N.  S.)  513. 

Insurance—Effect  of  qualifying  statements  or  warranties  by  words 
to  ''best  of  my  knowledge  and  belief,"  or  words  of  like  import. 
Note,  43  L.  B.  A.  (N.  S.)  435. 

173  V,  8.  687-^91,  43  L.  Ed.  820,  19  8up.  Ot.  649,  BXTIiUTH  &  I.  B.  B. 
CO.  V.  BOY. 

Courts   will  protect  one   performing  preliminary  steps  from  sabse- 
quent  patent  issued  by  mistake. 

Distinguished  in  St.  Paul  etc.  Ry.  Co.  y.  Olson,  87  Minn.  122,  94 
Am.  St.  Bep.  697,  91  N.  W.  296,  holding  where  homestead  entryman 
litigates  claim  of  railway  company  for  eleven  years,  latter  finally  ad- 
judged entitled,  such  time  not  reckoned  against  plaintiff  as  adverse 
possession. 

Where  patent  Is  obtained  by  Inadvertence  or  mistake,  person  wlio  Is 
entitled  thereto  may  quiet  title  or  compel  conveyance. 

Approved  in  Daniels  v.  Johnston,  237  U.  S.  569,  59  L.  Ed.  1113,  35 
Sup.  Ct.  748,  holding  one  who  had  done  everything  essential  to  obtain 
lieu  lands  on  surrendering  land  in  forest  reserve  could  not  be  de- 
prived of  right  thereto  by  direction  of  Land  Department;  Camp  v. 
Boyd,  229  U.  S.  560,  67  L.  Ed.  1330.  33  Sup.  Ct.  785,  holding  deeds 
made  to  carry  out  decree,  but  which  were  not  good  in  law,  gave  good 
title  in  equity ;  Svor  v.  Morris,  227  U.  S.  530,  57  L.  Ed.  626,  33  Sup.  Ct. 
385,  holding  title  acquired  by  railroad  in  lieu  lands  improperly  se- 
lected because  not  open  to  settlement  was  in  trust  for  settlers;  Milner 
V.  United  States,  228  Fed.  438,  quieting  title  of  United  States  to 
coal  lands  certified  to  State  under  grant  excepting  mineral  lands; 
Sawyer  v.  Gray,  205  Fed.  162,  owner  of  land  in  forest  reserve  who 
surrenders  land  and  selects  lieu  land  under  act  of  1897  acquires  interest 
to  support  bill  to  charge  subsequent  patentee  as  trustee ;  Oregon  Trunk 
Line  v.  Deschutes  R.  Co.,  172  Fed.  742,  one  railroad  cannot  attack 
title  of  another  road  to  right  of  way  over  public  lands  confirmed  by 
Secretary  of  Interior  where  it  had  no  interest  therein;  Southern  Pac. 
R.  Co.  V.  Arnold,  162  Cal.  732,  124  Pac.  833,  where  indemnity  selection 
was  improperly  selected,  selector  was  bound  to  wait  till  United  States 
parted  with  title,  and  then  6ue  to  have  patentee  held  to  be  a  trustee; 
Hivanen  v.  Duluth  etc.  R.  Co.,  113  Minn.  289,  129  N.  W.  513,  holding 
homesteader  entitled  to  have  title  under  patent  declared  held  in  trust, 
where  land  improperly  certified  to   State   as  swamp-land;   Rogers  v. 
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€lark  Iron  Co.,  104  Minn.  221,  116  N.  W.  748,  holding  title  under 
patent  was  held  in  trost  for  original  loeator;  Eimer  v.  Wellsand,  93 
Minn.  447,  101  N.  W.  613,  where  one  entered  land  as  homestead  and 
contracted  to  convey  to  defendant  two  aeres  for  church,  and  later  by 
agreement  with  G.  relinquished  entry  and  latter  made  entxy  and  ob- 
tained patent  with  knowledge  of  contract,  he  held  two  acres  in  tract 
trust;  Temple  v.  Osbum,  55  Or.  509, 106  Pac.  17,  holding  party  seeking 
to  have  title  under  patent  declaredP  held  in  trust  failed  to  show  his 
own  right  to  title;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  347, 101 
Pac.  184,  holding  plaintiff  in  suit  to  declare  title  under  patent  held 
in  trust  showed  right  to  title  in  himself;  dissenting  opinion  in  Paine 
V.  Foster,  9  Okl.  281,  60  Pac.  31,  arguendo. 

Distinguished  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  676, 
692,  58  L.  £<L  1543,  1549,  34  Sup.  Ct.  907,  holding  such  patent  could  not 
be  successfully  attacked  by  stranger  without  interest  in  land  when 
patent  issued;  United  States  v.  Chicago  etc.  Ry.  Co.,  195  U.  S.  539, 
49  L.  Ed.  312,  25  Sup.  Ct.  113,  purchaser  from  railroad  of  land  certi- 
fied by  Interior  Department  to  State  in  aid  of  railroad  is  bona  fide 
purchaser  though  certification  erroneous;  Sage  y.  United  States,  140 
Fed.  69,  71  C.  C.  A.  404,  government  may  cancel  railroad  patent  issued 
to  land  included  in  application  for  homestead  entry  which  was  pend- 
ing in  Land  Department  but  which  by  mistake  had  not  been  entered 
on  records;  dissenting  opinion  in  Morrow  v.  Warner  Valley  Stock  Co., 
56  Or.  356,  101  Pac.  187,  majority  holding  plaintiff  entitled  to  have 
title  under  patent  declared  held  in  trust. 

173  n.  8.  592-024,  43  L.  Ed.  828,  19  flop.  Ot  66S,  HENDSB80K  BBIDGS 
CO.  T.  HENDEBSOK. 

Local  regulation  imposing  taxes  sliould  not  be  beld  Inconsistent  with 
Constitution  unless  tliat  conclusion  is  unavoidable.  All  doubt  as  to  valid- 
ity of  legislative  acts  must,  if  possible,  be  resolved  in  favor  of  their 
validity. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  8.  79, 
Ann.  Oas.  19120,  160,  55  L.  Ed.  377,  31  Sup.  Ct.  337,  upholding  statute 
prohibiting  owner  of  surface  from  pumping  water,  gas  or  oil  to  deplete 
common  subterranean  supply;  San  Diego  Land  Co.  v.  National  City, 

174  U.  S.  754,  48  L.  Ed.  1060,  19  Sup.  Ct.  810,  upholding  water  rates 
fixed  by  town  council  of  National  City  under  authority  of  California 
act  of  March  7,  1881;  The  Michigan  Telephone  Tax  Cases,  185  Fed. 
638,  upholding  statute  providing  for  ad  valorem  tax  on  telephone  com- 
panies; Philadelphia  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
174  Fed.  690,  upholding  order  of  commerce  commission  fixing  coal  rates ; 
Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  683,  holding  water 
rate  fixed  by  city  was  confiscatory,  and  enjoining  its  enforcement; 
Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  975,  upholding  order 
of  railroad  coinmission  reducing  passen^rer  fares;  Peninsular  Industrial 
Ins.  Co.  v.  State,  61  Fla.  332,  55  South.  400,  upholding  statute  imposing 
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two  per  cent  tax  on  gross  premium  receipts  from  sick  and  benefit  in- 
surance; Wise  V.  Palmer,  1S5  loway  742,  147  N.  W.  171,  holding  when 
limits  of  school  district  are  expended  under  statute,  imposition  of  taxes 
on  land  annexed  is  not  deprivation  of  property  without  due  process; 
State  V.  Coyle,  7  Okl.  Cr.  79,  122  Pac.  -266,  upholding  Anti-trust  Act 
of  1908 ;  State  v.  Earle,  66  S.  C.  202,  44  S.  E.  784,  holding  railway 
company  entitled  to  show  that  ordinance  requiring  keeping  of  flagman 
and  lights  at  crossings  is  unreasonable. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Lakin,  63  Wash.  329, 
17  Ann.  Oas.  718,  101  Pac.  1095,  holding  Statj^  could  not  tax  franchise 
i,ranted  by  Federal  government. 

.Kentucky  city  may  tax  portion  of  bridge  on  Kentucky  side  of  Indiana 
low-water  mark. 

Approved  in  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  393,  47 
L.  £d.  517,  23  Sup.  Ct.  466,  holding  Kentucky  ferry  corporation  de- 
prived of  property  without  due  process  by  State  tax  on  Indiana 
franchise  for  ferry  from  Indiana  and  Kentucky  shore ;  Keokuk  &  Hamil- 
ton Bridge  Co.  v.  Illinois,  175  U.  S.  632,  44  L.  Ed.  202,  20  Sup.  Ct.  208, 
upholding  State  tax  on  capital  stock  of  bridge  company  owning  inter- 
state bridge  but  transacting  no  interstate  business  over  it;  Horton  v. 
Newport,  27  R.  I.  294,  61  Atl.  763,  upholding  Laws  1900-1901,  c.  804,  §  9, 
requiring  payment  of  salaries  of  Newport  police  commissioners  from 
funds  of  city. 

Distinguished  in  Amd  v.  Union  Pac.  R.  R.  Co.,  120  Fed.  915,  57 
C.  C.  A.  184,  holding  eastern  half  of  Union  Pacific  railroad  bridge 
across  Missouri  not  taxable  by  city  of  Council  Blufb,  since  it  receives  no 
benefits  from  city. 

Tax  of  corporate  franchises.    Note,  57  L.  B.  A.  79,  80. 

Kentucky  was  admitted  with  boundaries  extending  to  low  water  on 
opposite  bank  of  Ohio. 

Approved  in  Wedding  v.  Meyler,  192  U.  S.  583,  66  L.  R.  A.  838,  48 
L.  Ed.  570,  24  Sup.  Ct.  324,  holding  jurisdiction  acquired  by  Indiana 
court  by  service  of  process  on  Indiana  side  of  Ohio  by  Virginia  compact 
making  Kentucky  jurisdiction  concurrent  only;  State  v.  Faudre,  54  W. 
Va.  124,  127,  136,  102  Am.  St.  Rep.  927,  63  L.  R.  A.  877,  46  S.  E.  270, 
271,  275,  West  Virginia  cannot  punish  one  acting  under  Ohio  ferry  fran- 
chise for  charging  passenger  from  Ohio  more  than  allowed  by  West 
Virginia  law. 

Jurisdiction  over  boundary  rivers.    Note,  66  L.  R.  A.  963. 

Manner  and  mode  of  taxation  Is  in  States. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  assessment 
of  railroad  property  under  Arkansas  statutes  at  higher  percentage  of 
actual  value  than  property  of  other  classes  in  violation  of  State  Con- 
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stitution  does  not  give  Federal  jurisdiction;  Brooks  v.  Town  of  West 
Springfield,  193  Mass.  194,  79  N.  E.  339,  statute  exempting  loan  secured 
by  mortgage  of  realty  taxable  as  realty  applies  only  where  realty  is 
situated  in  State. 

Oontract  between  bridge  company  and  railroad  using  bridge  is  made 
In  view  of  taxing  power  of  State,  .and  cannot  be  impaired  by  imposing 
tax  on  bridge. 

Approved  in  State  ex  rel.  Coleman  ▼.  Pullman  Co.,  75  Kan.  673,  90 
Pac.  322,  holding  judgment  ousting  car  company  from  doing  business  in 
8tate  for  failure  to  comply  with  statute  did  not  impair  contract  be- 
tween car  company  and  railroad. 

Pact  that  bridge  below  low-water  mark  is  used  in  interstate  commerce 
does  not  exempt  it  from  State  taxation. 

Approved  in  Diamond  Glue  Co.  ▼,  United  States  Glue  Co.,  187  U.  S. 
616,-  47  L.  Ed.  883,  23  Sup.  Ct.  208,  holding  contract  whereby  foreign 
corporation  was  to  superintend  operation  of  factory  and  sell  output 
brings  corporation  within  Wisconsin  law  requiring  filing  charter. 

173   XT.  S.  624,  43  L.  Ed.  835,  19  Sup.  Ot  877,  HENBEBSON  BEIDGB 
CO.  T.  HEin>EBSON. 

Not  cited. 

173  XT.  8.  624-636,  43  L.  Ed.  835,  19  Sup.  Ct.  877,  SBCUBIT7  TRUST  CO. 
▼.  BODD. 

Insolvent's  voluntary  assignment  of  property  In  otiier  States  will  be 
rejected  when  consistent  with  tatter's  policy. 

Approved  in  Robinson  v.  Belt,  187  U.  S.  45,  47  L.  Ed.  67,  23  Sup.  Ct. 
17,  upholding  under  Arkansas  decisions,  controlling  in  Indian  Territory, 
assignment  for  benefit  of  creditors,  requiring  Telease  of  claims  as  condi- 
tion of  preference;  Zacher  \.  Fidelity  &  Casualty  Co.,  106  Fed.  595,  598, 
45  C.  C.  A.  480,  holding  binding  on  Federal  courts,  Kentucky  decision 
that  receiver  appointed  in  Connecticut  to  wind  up  Connecticut  corpora- 
tion cannot  recover  Kentucky  property  against  local  attachment;  Bloom- 
ingdale  v.  Weil,  29  Wash.  624,  70  Pac.  99,  100,  101,  holding  foreign  as- 
signment concerning  Washington  realty  enables  assignee  to  quiet  title 
thereto  against  attachment  of  foreign  defendant,  creditors  of  assignors. 

Distinguished  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701,  22 
Sup.  Cf.  517,  holding  property  passing  under  will  of  nonresident  alien 
and  laws  of  Spain  not  subject  to  inheritance  tax  of  War  Revenue  Act 
1898;  King.v.  Cross,  175  U.  S.  400,  407,  44  L.  Ed.  218,  216,  20  Sup.  Ct. 
132, 135,  upholding  garnishment  of  Rhode  Island  debtor  of  Massachusetts 
defendant  before  latter  had  been  deprived  of  control  over  assets  by  Mas- 
sachusetts insolvent  law;  Happy  v.  Prickett,  24  Wash.  296,  64  Pac.  530, 
holding  assignees  in  another  State  though  not  entitled  to  hold  property 
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in  State  where  situated  against  resident  creditors  may  intervene  to  test 
creditor's  claim. 

Privileges  accorded  by  comity  to  foreign  receiver.    Note,  6  Ann. 
Oas.  570. 

Transfer  of  property  out  of  State  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors.    Note,  65  L.  R.  A.  354,  367. 

Statutory  assignment  by  insolvent  debtor  does  not  affect  property 
without  State. 

Approved  in  Adams  v.  Hartzell,  18  N.  D.  226,  228, 119  N.  W.  637,  638, 
following  rule;  Huntington  v.  Chesapeake  etc.  Ry.  Co.,  98  Ted.  464, 
holding  conveyance  to  receiver  appointed  in  suit  to  wind  up  corpora- 
tion is  statutory  assignment  operating  only  on  property  within  State; 
In  re  Delehanty's  Estate,  11  Ariz.  369,  21  Ann.  Oas.  1038,  17  L.  R.  A. 
(N.  S.)  178,  95  Pac.  110,  foreign  assignment  by  bankrupt  does  not 
affect  realty  in  State  where  assignment  not  executed  as  provided  by 
statute  for  deeds;  Zacher  v.  Fidelity  Trust  etc.  Co.,  109  Ky.  450,  59 
S.  W.  495,  holding  Connecticut  statutory  assignment  does  not  enable 
assignee  to  obtain  fund  in  Kentucky  attached  by  Kentucky  creditor; 
Segnitz  v.  Garden  City  Banking  Co.,  107  Wis.  175,  81  Am.  St.  Rep. 
830,  50  L.  R.  A.  327,  83  N.  W.  328,  holding  statutoiy  assignment  of 
foreign  corporation  operating  in  Wisconsin  did  not  pass  property  de- 
posited with  banking  company  in  Illinois;  De  Mattos  v.  Camp  &  Hinton 
Co.,  129  La.  259,  55  South.  835,  by  consent  of  creditors,  property  in 
another  State  is  transferred  to  receiver  on  involuntary  assignment; 
Lnick  V.  Arendo,  21  N.  D.  638,  132  N.  W.  362,  statute  of  foreign  State 
barring  suit  for  alienation  by  husband  when  he  has  been .  divorced  for 
his  own  fault  has  no  extraterritorial  effect ;  In  re  John  L.  Nelson  &  Bros. 
Co.,  149  Fed.  593,  and  Fawcett's  Assignee  v.  Mitchell,  Finch  &  Co., 
133  Ky.  368,  117  S.  W.  958,  both  arguendo. 

Distinguished  in  In  re  Browning,  68  N.  J.  Eq.  758,  61  Atl.  1069, 
arguendo. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  556. 

173  XT.  S.  636-^62,  43  L.  Bd.  840,  19  Bup.  C«.  £^1,  OITIZENB'  SAVINaB 
BANK  V.  OWENSBOBO. 

Kentucky  statute  of  May  17,  1886,  known  as  Hewitt  Act,  created  no 
Irrevocable  contract  by  State  protecting  bank  from  taxation. 

Approved  in  Covington  v.  First  Nat.  Bank,  198  U.  S.  107,  49,  L.  Ed. 
967,  25  Sup.  Ct.  562,  First  Nat.  Bank  v.  "Covington,  129  Fed.  793, 
Louisville  v.  Bank  of  Louisville,  174  U.  S.  443,  444,  43  L.  Ed.  1040, 
19  Sup.  Ct.  754,  Third  Nat.  Bank  of  Louisville  v.  Stone,  174  U.  S. 
432,  43  L.  Ed.  1036,  19  Sup.  Ct.  760,  Fidelity  Trust  Co.  v.  Louis- 
ville, 174  U.  S.  431,  43  L.  Ed.  1035,  19  Sup.  Ct.  876,  Stone  v.  Farm- 
ers'  Bank  of  Kentucky,  174  U.  S.  412,  43  L.  Ed.  1028,  19  Sup.  Ct. 
880,  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  666,  43  L.  Ed.  851, 
19  Sup.  Ct.  538,  Farmers  &  Traders'  Bank  of  Owensboro  v.  Owensboro, 
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173  U.  S.  664,  43  L.  Ed.  850,  19  Sup.  Ct.  875,  Deposit  Bank  of  Owens- 
boTO  V.  Owensboro,  173  U.  S.  662,  43  L.  Ed.  850,  19  Sup.  Ct.  875,  all 
reaffirming  rule;  Citizens'  Nat.  Bank  v.  Kentucky,  217  U.  S.  455,  54 
L.  Ed.  837,  30  Sap.  Ct.  532,  holding  Kentucky  statute  of  March  21, 
1900,  did  not  impair  obligation  of  contract  under  Hewitt  Act;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  508,  510,  48  L.  Ed.  276.  24  Sup.  Ct.  157, 
holding  final  decree  of  Federal  court,  based  on  State  decision,  holding 
Hewitt  Act  binding  contract  res  adjudicata  in  State  court  while  in 
force  though  State  holding  reversed;  Wisconsin  &  M.  By.  Co.  v.  Powers, 
191  TJ.  S.  387,  48  L.  Ed.  229,  24  Sup.  Ct.  109,  holding  Michigan  act  of 
1893,  exempting  certain  roads  to  be  built  north  of  f orty>fourth  parallel 
for  ten  years,  creates  no  contract  of  exemption;  North  Cent.  R.  R.  Co. 
V.  Maryland,  187  U.  S.  267,  47  L.  Ed.  172,  23  Sup.  Ct*  66,  holding 
statute  fixing  tax  rate  on  gross  receipts  of  railroad  in  settlement  of 
pending  controversy  as  to  charter  exemption  x^urt  of  charter  and  sub- 
ject to  amendment;  Stone  v.  Bank  of  Commerce,  174  U.  S.  419,  426, 
43  L.  Ed.  1031,  1033,  19  Sup.  Ct.  748,  holding  bank  accepting  Hewitt 
Act  and  paying  taxes  specified  therein  not  thereby  exempt  from  taxation 
provided  by  subsequent  legislation;  First  Nat.  Bank  v.  City  of  Coving* 
ton,  103  Fed.  530,  holding  invalid,  under  Hewitt  Act,  Ky.  Stats.,  §  4077, 
for  taxation  of  franchises  of  all  corporations,  as  applied  to  national 
banks. 

Distinguished  in  Steams  ▼.  Minnesota,  179  IT.  S.  259,  45  L.  Ed.  130, 
21  Sup.  Ct.  87,  holding  invalid  Minnesota  law,  under  reserved  power  in 
Constitution,  withdrawing  exemption  of  railway  and  requiring  payment 
of  i>ortion  of  gross  earnings;  Clarksburg  Electric  Light  Co.  v.  Clarks- 
burg, 47  W.  Va.  748,  50  L.  IL  A.  142,  35  S.  E.  997,  holding  void  fran- 
chise granted  to  electric-light  company  giving  exclusive  use  of  streets 
for  twenty  years. 

When  State  retains  power  to  amend  or  repeal  charter  of  corporation 
when  granted,  exemption  from  taxation  granted  by  such  charter  may  be 
reroked  without  impairing  obligation  of  contract. 

Approved  in  Hammond  Packing  Co.  v.  Arkansas,  212  TJ.  8.  346, 
15  Ann.  Oas.  645,  53  L.  Ed.  543,  29  Sup.  Ct.  370,  holding  contract  not 
impaired  by  revocation  of  right  of  foreign  corporation  to  do  business 
in  State  for  violation  of  statute  later  enacted;  Shaw  v.  Covington,  194 
U.  S,  596,  48  L.  Ed.  1182,  24  Sup.  Ct.  754,  corporation  formed  by  con- 
solidation of  corporations  under  Kentucky  act  of  1893  has  no  exclusive 
monopoly  of  electric,  heat  and  power  business  conferred  on  one  of 
constituent  companies;  Tampa  v.  Tampa  Water  Works  Co.,  45  Fla. 
627,  34  South.  640,  upholding  power  of  city  to  regulate  water  rates; 
Supreme  Council  etc.  y.  Logsdon,  183  Ind.  187,  108  N.  E.  589,  holding 
charter  of  fraternal  insurance  society  subject  to  statute  requiring 
amendments  to  by-laws  to  be  attached  to  insurance  certificate;  Larue 
V.  Redmon,  168  Ky.  491,  182  S.  W.  623,  holding  statute  increasing  tax 
for  schools  did  not  impair  contract  rights  in  varying  assessment  voted 
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by  electors;  People  v.  Gass,  190  N.  Y.  330,  128  Am.  St.  Rep.  549,  13 
AnxL  Om.  678,  83  N.  E.  66,  holding  Mortgage  Tax  Act  of  1906  operated 
pro  tanto  as  repeal  of  statute  exempting  Cooper  Union  from  taxation; 
Gaar,  Scott  &  Co.  v.  Shannon,  52  Tex.  Civ.  640,  115  S.  W.  362,  held 
obtaining  permit  by  foreign  corporation  to  do  business  in  State  and 
payment  of  franchise  tax  does  not  preclude  further  tax  by  State; 
State  V.  St.  Mary's  Franco-American  Petroleum  Co.,  58  W.  Va.  110, 
112  Am.  St.  Rep.  953,  51  S.  E.  865,  upholding  Aets  1905,  p.  401,  c.  39, 
requiring  specified  corporations  to  appoint  auditor  as  attorney  to  aecept 
service  of  process;  Chicago  ete.  Ry.  Co.  v.  Douglas  County,  134  Wis. 
209,  14  L.  R.  A.  (N.  8.)  1074,  114  N.  W.  515,  State  is  not  estopped 
to  tax  lands  granted  it  by  Congress  and  by  it  granted  to  aid  railroad 
construction  merely  by  claiming  part  of  lands  under  prior  Federal 
swamp-land  grant. 

Distinguished  in  dissenting  opinion  in  Germer  ▼.  Triple-State  Natural 
Gas  etc.  Co.,  60  W.  Va.  191,  54  S.  E.  529,  majority  upholding  statute 
giving  holders  of  sixty  per  cent  of  stock  of  corperation  power  to  sell 
assets;  dissenting  opinion  in  State  v.  St.  Mary's  Franco- American 
Petroleum  Co.,  58  W.  Va.  117,  51  S.  E.  868,  majority  upholding  Acts 
1905,  p.  401,  c.  39,  requiring  specified  corporations  to  appoint  auditor 
as  process  agent. 

Right   of  legislature  to  repeal  exemption  from  taxation  in  cor- 
porate charter.    Note,  18  Ann.  Gas.  688. 

^Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  74. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  72. 

What  adjudications  of  State  courts  reviewable^  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  581. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576,  578,  579,  580. 

Miscellaneous.  Cited  in  Citizens'  Nat.  Bank  v.  Board  of  Commrs.  of 
Lyon  County,  83  Kan.  381,  111  Pac.  498,  to  point  that  State  can  tax 
national  banks  only  by  consent  of  United  States;  Bird  v.  Amott,  145 
Mich. -423,  108  N.  W.  648,  to  point  that  statute  giving  corporations 
option  to  pay  tax  on  amount  of  capital  stock  on  ad  valorem  tax  was  not 
void  as  delegation  of  legislative  power. 

173    U.   S.   662,  43    L.  Ed.   850,   19  Sup.  Ct.  875,  DEPOSIT    BANK    OF 
OWENSBOBO   V.   OWENSBOBO. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  74. 

173  U.   S.   663,  43  L.   Ed.   850,   19   Sup.   Ot.   875,  DEPOSIT    BANS    OF 
OWENSBOBO  y.  DAVIESS  COXTNTT. 

Unless  intention  is  clearly  expressed  to  make  irrevocable  an  exemption 
from  taxation,  State  retains  power  to  revoke. 
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Approved  in  Perkins  v.  Coffin,  84  Conn.  297,  Ann.  Oaa.  19120,  1188, 
79  Atl.  1078,  arguendo. 

ITS  U.  S.  063-664,  43  !■.  Sd.  850,  10  Snp.  Ot.  87^,  FABMEB9  ft  T.  BANK 
▼.  OWSN8BOBO. 

Not  cited. 

178  U.  8.  664-684,  43  X..  Ed.  860,  19  Slip.  Ot.  687,  OWSNSBOBO  NAT. 
BANK  ▼.  OWENSBOBO. 

State  liaa  no  power  to  tax  national  banks,  except  \fy  permission  of 
Congress. 

Approved  in  Citizens*  Nat.  Bank  v.  Kentucky,  217  U.  S.  448,  451, 
54  L.  Ed.  834,  835,  30  Sup.  Ct.  532,  holding  shares  of  resident  stock- 
holders of  national  banks  not  taxable  under  general  law  of  Kentucky 
for  years  prior  to  1900 ;  Home  Saving  Bank  v.  City  of  Des  Moines,  205 
U.  S.  519,  51  L.  Ed.  910,  27  Sup.  Ct.  571,  holding  void  tax  on  property 
of  State  bank,  which  included  United  States  securities;  First  Nat.  Bank 
V.  City  Council  of  Estherville,  150  Iowa,  98,  129  N.  W.  476,  holding 
void  statute  taxing  shares  in  national  banks  where  shares  in  State  banks 
were  not  taxable ;  Mayor  etc.  of  City  of  Newark  v.  Tunis,  81  N.  J.  L,  48, 
78  AtL  1067,  holding  section  17  of  New  Jersey  Tax  Act  not  void  as 
taxing  shares  of  national  banks  higher  than  other  moneyed  capital; 
Old  National  Bank  v.  State,  58  W.  Va.  560,  561,  52  S.  E.  494,  495, 
government  bonds  held  by  national  bank  as  part  of  its  capital  are  not 
taxable  by  State. 

Bevlsed  Statntes^  section  5210,  conllnes  power  of  States  In  taxing 
national  banks  to  tax  on  shares  in  names  of  sbareholders,  and  on  realty. 

Approved  in  First  Nat.  Bank  v.  Albright,  208  U.  S.  553,  52  L.  Ed.  616, 
28  Sup.  Ct.  349,  Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala.  App.  295,  61 
South.  50,  and  Dexter  Horton  Nat.  Bank  v.  McKenzie,  69  Wash.  317, 
124  Pac.  916,  all  following  rule;  First  Nat.  Bank  of  Louisville  v.  Louis- 
ville, 174  U.  S.  439,  43  L.  Ed.  1038,  19  Sup.  Ct.  876,  reversingi  decree 
r^arding  tax  on  franchise  equivalent  to  tax  on  shares  of  stock;  Third 
Nat.  Bank  of  Louisville  v.  Stone,  174  U.  S.  434,  45  L.  Ed.  1036,  19 
Sup.  Ct.  760,  holding  illegal  taxes  levied  on  franchises  and  property  of 
bank  and  not  on  shares  in  names  of  shareholders;  Nevada  Nat.  Bank  v. 
Dodge,  119  Fed.  60,  56  C.  C.  A.  145,  holding  section  5219  against  State 
tax  discrimination  against  national  bank  shares  does  not  apply  to  local 
banks;  First  Nat.  Bank  v.  City  of  Covington,  103  Fed.  526,  529,  holding 
invalid  under  Rev.  Stats.,  §  5219,  Kentucky  Act  of  1900,  imposing  tax  on 
national  bank  stock  and  providing  for  collection  of  back  franchise  taxes ; 
First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338,  343, 122  S.  W.  989, 
991,  State  may  tax  shares  of  national  bank  at  actual  value,  though  capital 
stock  is  invested  in  nontaxable  bonds;  McKenna  v.  Heinlen,  129  Cal.  97, 
98,  61  Pac.  779,  holding  void  under  Rev.  Stats.,  §  5219,  tax  on  personal 
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property  of  national  bank;  Weiser  Nat.  Bank  v.  Jeffreys,  14  Idaho,  665, 95 
Pac.  25,  holding  void  assessment  against  bank  on  eapital  stock;  Illinois 
Nat.  Bank  v.  Kinsella,  201  111.  37,  43,  44,  66  N.  E.  339,  341,  342,  holding 
Illinois  laws  taxing  shares  of  bank  stock  in  hands  of  holders  and  realty 
of  bank  not  being  double  taxation;  Scobee,  Sheriff,  v.  Bean,  109  Ky. 
531,  59  S.  W.  861,  holding  under  Ky.  Stats.,  §  4020  et  seq.,  shares  of 
national  banks  taxable  to  holders  same  as  personalty;  State  v.  Shryack, 
179  Mo.  438,  78  S.  W.  812,  under  Laws  1895,  p.  242,  realty  of  banks 
assessable  against  corporations,  stock  to  stockholders  and  personalty  not 
at  all;  First  Nat.  Bank  v.  Albright,  13  N.  M.  523,  86  Pac.  550,  real 
estate  of  bank  must  not  be  assessed  at  higher  percentage  than  other 
realty;  People  v.  Feitner,  191  N.  T.  92,  83  N.  E.  593,  holding  statute 
of  1896  taxing  bank  stock  and  providing  mode  of  assessment  was  within 
U.  S.  Rev.  Stats.,  §  5219 ;  Jenkins  v.  Neff,  163  N.  Y.  330,  57  N.  E.  411^ 
holding  trust  companies,  though  empowered  to  exercise  powers  of  bank- 
ers, not  in  competition  with  national  banks  within  Rev.  Stats.,  §  5219 ; 
Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  273,  275,  280,  56  N.  E.  1038, 
1039,  1040,  upholding  Ohio  taxation  of  shares  of  bank  at  full  money 
value  without  deducting  bonds ;  State  v.  Clement  Nat.  Bank,  84  Vt.  179, 
Ann.  Gas.  1912D,  22,  78  Atl.  949,  franchise  of  national  bank  cannot  be 
taxed  in  lieu  of  shares;  dissenting  opinion  in  San  Francisco  Nat.  Bank 
V.  Dodge,  197  U.  S.  89,  49  L.  Ed.  678,  25  Sup.  Ct.  384,  majority  holding 
national  banks  discriminated  against  by  taxation  of  shares  under  Cal. 
Pol.  Code,  §§  3608-3610,  at  market  value;  Inhabitants  of  East  livermore 
V.  Livermore  Falls  Trust  etc.  Co.,  103  Me.  426,  13  Ann.  Gas.  681,  15 
L.  R.  A.  (N.  S.)  952,  69  Atl.  309,  and  Schley  v.  Lee,  106  Md.  400,  67 
Atl.  ^6,  both  arguendo. 

Distinguished  in  Clement  Nat.  Bank  v,  Vermont,  231  U.  S.  133,  58 
L.  Ed.  155,  34  Sup.  Ct.  31,  tax  on  deposits  to  be  paid  by  depositors  is 
not  tax  on  franchise  of  bank;  Mechanics'  Nat.  Bank  v.  Baker,  Recr.,  65 
N.  J.  L.  117,  46  Atl.  587,  holding  New  Jersey  tax  on  shares  in  national 
bank  held  by  nonresidents  is  tax  on  shares  though  assessed  to  banks  and 
payable  from  dividends  on  stock. 

State  tax  on  national  banks.    Note,^  46  L.  B.  A.  742, 

A  tax  on  a  corporation  or  its  property  is  not  the  legal  equivalent  of 
a  tax  on  tlie  stock  in  tlie  names  of  the  stockholders. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  560,  50  L.  Ed. 
866,  26  Sup.  Ct.  556,  contract  between  State  and  railroad  created  by 
Mich.  Laws  1855,  p.  305,  §  9,  providing  that  company  shall  pay  annual 
tax  on  percentage  of  capital  stock  paid  in  lieu  of  all  other  taxes;  Cov- 
ington v.  First  Nat.  Bank,  198  U.  S.  114,  49  L.  Ed.  970,  25  Sup.  Ct.  562, 
retroactive  provision  of  Kentucky  act  of  March  21,  1900,  relating  solely 
to  national  banks,  whereby  such  banks  held  liable  for  taxes  for  past 
years  on  capital  stock,  is  void;  Old  National  Bank  v.  State,  58  W.  Va. 
562,  52  S.  E.  495,  government  bonds  held  by  national  bank  as  part  of  its 
capital  are  not  taxable  by  State. 
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Tax  assessed  on  ftanchise  or  intangible  property  of  national  bank  is 
not  wltbin  antborlty  conferred  by  Congress,  and  is  Illegal. 

Approved  in  Citizens'  Nat.  Bank  v.  Conmionwealtliy  118  Ky.  59,  80 
S.  W.  480,  following  rale;  Covington  v.  First  Nat.  Bank,  198  U.  S.  110, 
49  L.  Ed.  968»  25  Sup.  Ct.  562,  retroactive  provision  of  Kentucky  act 
of  March  21, 1900,  relating  solely  to  national  banks  by  which  such  banks 
held  liable  for  taxes  for  past  years  on  capital  stock,  is  void;  First  Nat. 
Bank  v.  Covington,  129  Fed.  796,  804,  national  bank  accepting  provi- 
sions of  Kentucky,  Hewitt  Act  of  1886,  not  exempt  from  taxation  of  its 
shares  under  Ky.  Acts  1900,  p.  65;  First  Nat.  Bank  v.  City  Council,  136 
Iowa,  209,  112  N.  W.  832,  holding  assessment  of  national  bank  stock 
above  that  of  State  bank  was  not,  under  facts,  discriminatory;  Hawley  v. 
City  of  Maiden,  204  Mass.  140,  90  N.  E.  416,  holding  statute  taxing 
shares  of  capital  stock  of  resident  in  foreign  co^rporatiqn  does  not  vio- 
late Constitution;  Commonwealth  v.  Citizens'  Nat.  Bank^  117  Ky.  954, 
80  S.  W.  160,  arguendo. 

Taxation  of  franchises.    Note,  181  Am.  St.  Rep.  888. 

Taxation  of  corporate  franchises.  *  Note,  57  L.  R.  A.  57,  98. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  cor- 
poration as  constituting  double  taxation.    Note,  7  Ann.  Gas.  1195. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  589. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A* 
367. 

Miscellaneous.  Cited  in  Douglas  Park  Jockey  Club  v.  Grainger,  146 
Fed.  417,  invalidity  of  statute  may  be  manifested  on  its  face  or  in 
manner  of  its  enforcement;  Harvey  Coal  etc.  Co.  v.  Dillon, '59  W.  Va. 
634,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  941,  to  point  that  under  provision 
of  Constitution  against  double  taxation,  shares  of  corporation  could  be 
taxed  to  owners  and  property  to  corporation. 

173  U.  S.  684r^9,  43  L.  Ed.  858,  19  Sop.  Ot.  666,  I«AK£  SHOBE  *  M. 
8.  R.  R.  CO.  V.  SldlTH. 

The  police  power  is  a  general  term  used  to  express  tbe  particular 
xi£^t  of  a  government  wliicb  is  inherent  in  every  sovereignty. 

Approved  in  Carty  v.  Winooski,  78  Vt.  109,  2  L.  R.  A.  (N.  S.)  95, 
62  Atl.  46,  municipality  not  liable  for  negligence  to  one  committed  to 
jail  to  await  examination. 

Michigan  statute  of  1891,  requiring  railroads  to  sell  thousand  mile 
tickets,  on  specified  terms,  considered  and  held  void  as  taking  property 
without  due*  process. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  499,  501, 
502,  L.  R.  A.  1916A,  1133,  59  L.  Ed.  1430,  1431,  35  Sup.  Ct.  869,  holding 
void,  statute  requiring  upper  berths  in  sleeping-cars  to  be  raised  when 
not  occupied;  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  596, 
Ann.  Cas.  1916A,  1,  59  L.  Ed.  742,  35  Sup.  Ct.  429,  holding  void,  as 
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nnreasonable,  statute  fixing  maximain  intrastate  rates  on  coal ;  Southern 
Pac.  Co.  V.  Railroad  Commission,  208  Fed.  933,  holding  void,  nnder  dae 
process  clause,  statute  relating  to  classification  of  ratings  for  carriage 
^rithin  State ;  Chicago  etc.  Ry.  Co.  v.  Ketchum,  212  Fed.  993,  997,  hold- 
nmg  void,  statute  limiting  excursion  rates  to  State  fair;  Portland  Ry. 
Light  etc.  Co.  v.  City  of  Portland,  201  Fed.  131,  holding  void,  as  un- 
reasonable, ordinance  providing  for  reduced  fares  for  standing  room  on 
street-cars;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  184,  186,  187, 
order  of  public  utility  board  requiring  street  railway  to  sell  fares  for 
twenty-five  cents  held  to  be  made  in  violation  of  plaintiff's  rights;  West- 
em  Ry.  V.  Railroad  Commission,  197  Fed.  972,  973,  holding  void,  as 
discriminatory  and  confiscatory,  statute  of  Alabama  of  1907,  fixing  passen- 
ger fares ;  Atchison  etc.  Ry.  Co.  v.  Tiedt,  196  Fed.  350,  40  L.  R.  A.  (K.  S.) 
848,  16  C.  C.  A..  168,  holding  owner  of  amusement  park  could  not  require 
railway  to  run  special  <^ars  at  specified  times ;  In  re  Arkansas  Rate  Cases, 
187  Fed.  298,  Arkansas  two  cent  fare  statute  held  void  as  confiscatory; 
First  State  Bank  v.  Shallenberger,  172  Fed.  1004,  holding  void,  Nebraska 
statute  of  1909  prohibiting  private  banking;  Piatt  v.^  Lecocq,  158  Fed. 
731,  15  L.  R.  A.  (N.  S.)  558,  85  C.  C.  A.  621,  holding  void,  order  of 
railroad  commission  requiring  express  company  to  receive  money  for 
carriasre  on  certain  trains;  Jack  v.  Williams,  113  Fed.  828,  holding  owner 
of  railroad  which  will  not  pay  operating  expenses  cannot  be  made  to 
repair  and  run  same;  Ahem  v.  Newton  &  B.  St.  Ry.  Co.,  105  Fed.  703, 
refusing*  preliminary  injunction  to  restrain  enforcement  of  statute 
fixing  fares,  though  statute  apparently  unconstitutional  where  no  irre- 
parable damage  shown;  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo:  515, 
Ann.  Gas.  1913B,  461,  119  Pac.  1045,  business  of  railroad  corpora- 
tion is  entitled  to  protection  by  injunction  from  unlawful  interfer- 
ence by  ticket  scalpers;  State  v.  Bonneval,  128  La.  909,  Ann.  Oaa. 
1912G,  837,  55  South.  572,  State  ex  rel.  McCue  v.  Great  Northern 
Ry.  Co.,  17  N.  D.  374,  116  N.  W.  91,  and  Commonwealth  v.  Atlantic 
Coast  Line  R.  Co.,  106  Va.  66,  68,  75,  117  Am.  St.  Rep.  983,  9  Ann.  Oas. 
1124,  7  L.  R.  A.  (N.  S.)  1086,  55  S.  E.  574,  575,  577,  all  holding  void 
similar  statute ;  Beresheim  v.  Amd,  117  Iowa,  87,  90  N.  W.  507,  uphold- 
ing section  1374,  allowing  suit  by  treasurer  for  back  taxes  on  omitted 
property,  fees  going  to  county;  Iowa  v.  Omaha  &  C.  B.  Ry.  Co.,  113 
Iowa,  35,  84  N.  W.  985,  holding  invalid  Council  Bluffs  ordinance  per- 
mitting interstate  street  railway  to  make  discriminative  rates  in  favor 
of  residents  of  city;  Ex  parte  Gardner,  84  Kan.  266,  S3  L.  R.  A.  (N.  8.) 
956,  113  Pac.  1055,  and  State  v.  Missouri  etc.  Ry.  Co.,  262  Mo,  519,  520, 
526,  531,  Ann.  Oas.  1916E,  949,  L.  R.  A.  19150,  778, 172  S.  W.  38,  40,  42, 
both  holding  void,  statute  fixing  fare  for  militia  on  duty  at  one  cent  a 
mile ;  Atchison  etc.  Ry.  Co.  v.  Campbell,  61  Kan.  446,  78  Am.  St.  Rep. 
333,  59  Pac.  1054,  holding  unconstitutional  Kan.  Laws  1897,  c.  167,  re- 
quiring railroad  to  furnish  free  transportation  to  shippers  of  stock; 
McCuUy  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  10,  13,  110  S.  W.  712,  713, 
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holding  voidi  statute  requiring  railroad  to  furnish  free  retom  txans- 
XH>rtatioii  to  shippers  of  livestock  hy  carload;  Locker  v.  Amoriean 
Tobacco  Co.,  195  N.  T.  567,  88  N.  E.  289,  holding  allegation  that  cor- 
poration and  others  control  ninety  per  cent  of  a  trade  and  refuse  to 
sell  to  i>laintiff  did  not  show  illegal  combination  in  restraint  of  trade; 
Beardsley  v.  New  York  etc.  R.  R.  Co.,  162  N.  T.  233,  234,  56  N.  E.  488, 
489,  holding  unconstitutional  N.  Y.  Laws  1895,  c.  1027,  requiring  roads 
in  State  to  issue  one  thousand  mile  mileage  tickets;  Mason  v.  Seaboard 
Air  Line  Ry.  Co.,  159  N.  C.  186,  Ann.  Gas.  1914B,  911,  75  S.  E.  26,  up- 
holding power  of  railroad  to  eject  passenger  failing  to  comply  with  rule 
requiring  mileage-book  to  be  presented  with  ticket  issued  thereon; 
Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  245,  18  Ann.  Oas.  102,  100  Pac. 
22,  holding  void,  order  requiring  railroad  to  maintain  telegraph  office  at 
specified  station;  Bacon  v.  Boston  etc.  R.  R.,  83  Vt.  444,  76  Atl.  138, 
holding  void,  order  of  railroad  commission  directing  construction  of 
crossing  by  carrier  at  point  not  public  highway;  Wishkah  Boom  Co.  v. 
Greenwood  Timber  Co.,  88  Wash.  573,  163  Pac.  369,  holding  public  ser- 
vice commission  had  no  jurisdiction  to  fix  rates  for  booming  and  driving 
logs ;  dissenting  opinion  in  Railroad  Commission  v.  Louisville  etc.  R.  Co., 
140  Ga.  839,  Ann.  Oaa.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  337, 
majority  upholding  order  of  railroad  commission  requiring  railroads  to 
accept  mileage  scrip  on  trains;  dissenting  opinion  in  Louisville  etc.  R. 
Co.  V.  Central  Stockyards  Co.,  133  Ky.  197,  203,  97  S.  W.  795,  797, 
majority  holding  performance  by  railroad  company  at  terminals  of 
duties  prescribed  by  section  213  of  the  Constitution  did  not  deprive  it 
of  property  without  due  process;  dissenting  opinion  in  Louisville  etc. 
R.  R.  Co.  V.  Commonwealth,  106  Ky.  633,  90  Am.  St.  Rep.  236,  51  S.  W. 
164,  1013,  majority  holding,  under  Ky.  Const.,  §  218,  prohibiting 
greater  charge  for  shorter  haul  than  for  longer,  including  same,  not 
avoided  by  comx>etition  at  distant  point;  dissenting  opinion  in  McGrew 
V.  Missouri  Pac.  Ry.  Co.,  230  Mo.  573,  132  S.  W.  1100,  majority  holding 
short  haul  clause  of  Constitution  was  self -enforcing;  dissenting  opinion 
in  Minor  v.  Erie  R.  R.  Co.,  171  N.  Y.  574,  64  N.  E.  457,  majority  uphold- 
in  New  Yoric  Mileage  Ticket  Act  1895,  e.  1027,  as  to  successor  in  inter- 
est of  road  existing  when  act  passed;  Boston  etc.  R.  v.  Niles,  21S  Fed. 
948,  arguendo. 

Distinguished  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  511, 
46  L.  Ed.  SOS,  29  Sup.  Ct.  99,  upholding  Ky.  Const.,  §  218,  and  Stats. 
1894,  §  820,  prohibiting  unpermitted  greater  charge  for  shorter  than  for 
longer  haul;  Wisconsin  etc.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  297,  301, 
45  L.  Ed.  199,  21  Sup.  Ct.  119,  upholding  Minn.  Gen.  Laws  1895,  c.  91, 
requiring  railroads  to  furnish  track  connections  at  intersections; 
Matthews  v.  Board  of  Corp.  Commrs.,  106  Fed.  8,  11,  upholding  action 
of  North  Carolina  railroad  commission  in  fixing  rates  for  carrying  fer- 
tilizers where  company  made  fair  net  profit,  affirming  Matthews  v.  Board 
of  Corp.  Commrs.,  97  Fed.  402,  holding  North  Carolina  act  of  1899, 
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creating  railway  commission  empowered  to  fix  rates,  repealed  pro  tanto 
charters  permitting  railroads  to  fix  rates;  Southern  Ry.  Co.  v.  Atlanta 
Stove  Works,  128  Ga.  218,  57  S.  E.  434,  upholding  order  of  railroad  com- 
mission fixing  rate  on  stoves  between  specified  points;  Murphy  v.  Wor- 
cester ConsoL  St.  Ry.  Co.,  199  Mass.  283,  85  N.  E.  509,  holding  municipal 
officers  under  statutes  could  in  granting  location  for  street  railway  re- 
strict fares,  reasonableness  of  which  could  not  thereafter  be  questioned 
by  company  accepting  location;  Railroad  Commissioners  v.  Grand 
Rapids  etc.  Ry.  Co.,  130  Mich.  251,  89  N.  W.  967,  holding  reorganizing 
company  under  Mich.  Laws  1897,  §  6224,  on  foreclosure  of  mortgage, 
subject  to  law  fixing  rates  though  old  company  exempt;  State  ex  rel. 
Simpson  v.  Chicago  etc.  Ry.  Co.,  118  Minn.  387,  388,  Ann.  Gas.  1913E, 
494,  41  L.  B.  A.  (N.  8.)  524,  137  N.  W.  5,  upholding  statute  fixing  rate 
for  State  militia  lower  than  maximum  passenger  fare;  Pennsylvania  R. 
Co.  V.  Board  of  Public  Utility  Commrs.,  83  N.  J.  L.  76,  83  Atl.  948,  hold- 
ing order  regulating  sale  of  commutation  tickets  did  not  involve  power 
of  State  to  compel  railroads  to  issue  commutation  on  special  tickets; 
Minor  v.  Erie  R.  R.  Co.,  171  N.  Y.  568,  64  N.  E.  455,  upholding  New 
York  Mileage  Ticket  Act  1895,  c.  1027,  as  to  successor  in  interest  of  road 
existing  at  time  of  passage;  Purdy  v.  Erie  R.  R.  Co.,  162  N.  Y.  48,  56 
N.  E.  509,  upholding  N.  Y.  Laws  1896,  c.  835,  requiring  railroads  oper- 
ating within  State  to  issue  one  thousand  mile  tickets ;  Duluth  Street  Ry. 
Co.  V.  Railroad  Commission,  161  Wis.  263,  152  N.  W.  894,  upholding 
order  requiring  street  railway  to  sell  six  fares  for  twenty-five  cents  and 
authorizing  five  cent  single  fare;  dissenting  opinion  in  McCully  v.  Chi- 
cago etc.  Ry.  Co.,  212  Mo.  18,  20,  110  S.  W.  715,  716,  majority  holding 
void,  statute  requiring  railroad  to  furnish  free  return  transportation 
for  shipper  of  livestock  by  carload. 

Validity  of  statutes  requiring  railroads  to  carry  certain  classes  of 
persons  at  reduced  rates.    Note,  2  Ann.  Gas.  420. 

Validity  of  statute  requiring  carrier  to  transport  militia  of  other 
State  or  public  officers  free  or  at  reduced  rate.  Note,  Ann.  Gas. 
191SE,  498. 

Power  to  require  carriers  to  reduce  rates  to  classes  o(f  persons.  Note, 
11  L.  R.  A.  (N.  S.)  975. 

Power  to  require  carriers  to  transport  persons  in  public  service  at 
reduced  rates.    Note,  33  L.  R.  A.  (N.  S.)  956. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  1915G,  277. 

Validity  of  statutory  requirement  for  mileage-books  at  reduced 
rates.    Note,  7  L.  R.  A.  (N.  S.)  1086,  1089. 


225       LAKE  SHORE  ETC.  R.  R.  CO.  v.  SMITH.    173  U.  S.  684-699 

The  fact  tbat  a  railroad  company  vohmtarUy  sells  thousand  mile 
tickets  oil  certain  conditions  furnishes  no  standard  by  which  to  measure 
reasonableness  of  requirements  of  statute  as  to  sale  of  such  tickets. 

Approved  in  Louisville  etc-  R.  Co.. v.  Railroad  Commission,  196  Fed. 
831,  holding  statute  could  not  require  railroad  to  retain  rate  fixed  by 
itself,  so  low  as  to  be  unremunerative;  Louisville  etc.  R.  R.  Co.  v.  Inter- 
state Commerce  Com.,  195  Fed.  558,  holding  void  order  reducing  rates 
to  figure  made  formerly  to  meet  competition;  Ex  parte  Qoodrich,  160 
Cal.  420,  Amu  Cas.  1913A,  56,  117  Pac.  456,  holding  practice  of  electric 
light  companies  to  furnish  light  bulbs  did  not  make  such  furnishing  a 
reasonable  requirement  of  law. 

Iieglslature  has  power  to  secure  to  public  service  of  railroad  for  rea- 
sonable con4>ensation,  and  to  pass  laws  to  secure  safety,  comfort,  health 
and  convenience  of  patrons  and  public  with  regard  to  railroad. 

Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  701,  61  L.  B.  A. 
(N.  S.)  1097,  58  L.  Ed.  1161,  34  Sup.  Ct.  761,  upholding  statute  requiring 
railroads  to  pay  employees  semi-monthly;  Louisville  etc.  R.  Co.  v. 
Hughes,  201  Fed.  737/  holding  State  statute  regulating  inspection  and 
equipment  of  boilers  did  not  apply  to  locomotives  merely  brought  across 
State  line  to  terminal;  Louisville  etc.  R.  Co.  v.  Railroad  Commission, 
208  Fed.  46,  upholding  order  of  railroad  commission  fixing  passenger 
fares  at  two  and  one-half  cents  per  mile ;  In  re  Arkansas  Railroad  Rates, 
168  Fed.  731,  enjoining  as  confiscatory  collection  of  rates  fixed  by  Arkan- 
sas Railroad  Commission;  Railroad  Commission  v.  Louisville  etc.  R.  Co., 
140  Ga.  822,  829,  Ann.  Oaa.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E. 
330,  333,  upholding  order  of  railroad  commission  requiring  acceptance 
of  mileage  scrip  on  trains;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark.  18, 
106  S.  W.  961,  upholding  statute  requiring  railroad  to  maintain  station 
at  ceii;ain  point;  State  v.  Jacksonville  Term.  Co.,  41  Pla.  408,  413,  27 
South.  235,  236,  upholding  railroad  commission's  regulation  requiring 
terminal  company  to  admit  certain  road  on  just  compensation ;  Pennsyl- , 
vania  R.  R.  Co.  v.  Public  Service  Commission,  126  Md.  65,  94  Atl.  332, 
upholding  commutation  rates  fixed  by  railroad  commission,  where  no 
such  Toies  theretofore  given;  State  v.  Maine  etc.  R.  R.,  77  N.  H.  429, 
92  Atl.  839,  upholding  statute  requiring  sale  of  five  Ivandred  mile 
mileage>books  at  two  cents  a  mile. 

Limited  in  Commonwealth  v.  Interstate  etc.  St.  Ry.  Co.,  187  Mass.  439, 
73  N.  E.  532,  upholding  statute  compelling  street  railroads  to  carry 
school  children  for  half  fare. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  14. 
XVin— 15 
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Miscellaneous.  Cited  in  People  ▼.  Priest,  206  N.  Y.  289,  99  N.  E.  552, 
to  point  that  corporation  may  invoke  protection  of  Constitution  the 
same  as  an  individual. 

178  U.  8.  701,  43  L.  Ed.  1186,  19  Sup.  Ot.  877,  OmBEBT  T.  WASHINCK 
TON  BEMEFIOIAIi  ENDOWMENT  AB8N. 

Cited  in  King  v.  Harrington,  35  App.  D.  C.  116. 

178  U.  8.  702,  48  !■.  Ed.  1186,  19  8iip.  Ot  879,  BOCffiBS  T.  liO&OAK. 
Cited  in  Pereles  v.  Weil,  157  Fed.  425. 
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174  IT.  a  1-46,  43  Ik  Ed.  878,  19  Sap.  Ct.  680,  OAPITAL  TBAOTION 
OO.  ▼.  HOP. 

Certlonrl  to  remove  eanse  from  Justice  of  peace  to  Supreme  Oonrt  ef 
I>lstrict  of  Oolnmbia,  alleging  rl^t  of  trial  by  jury  will  be  otherwise 
Infringed  raises  question  of  validity  of  legislation  conferring  on  Justices 
of  peace  of  District  Jurisdiction  of  suits  Involving  more  than  twenty  dollars. 

Approved  in  dissenting  opinion  in  Boehringer  v.  ?nma  County,  15 
Ariz.  554y  140  Pac.  510,  majority  holding  validity  of  statute  not  in 
question  so  as  to  give  jurisdiction  to  Supreme  Court,  amount  involved 
being  less  than  two  hundred  dollars. 

Distinguished  in  Boehringer  v.  Yuma  County,  15  Ariz.  548,  140  Pae. 
508,  holding  validity  of  statute  not  in  question  in  action  to  recover 
teachers'  wages,  being  less  than  two  hundred  dollars. 

Constitutional  provision  for  Jury  trial  applies  to  District  of  Columbia. 
Approved  in  Downes  v.  Bidwell,  182  U.  S.  293,  361,  45  L.  Ed.  1109, 
1135,  21  Sup.  Ct.  789,  815,  upholding  Foraker  Act  of  1900,  temporarily 
providing  civil  government  for  Porto  Rico  and  imposing  duties  on  im- 
ports into  United  States. 

Decision  on  Jury  trial  can  be  re-examined  only  by  new  trial  or  on  error 
by  appellate  court. 

Approved  in  Richmond  v.  Henderson,  48  W.  Va.  401,  37  S.  E.  659, 
holding  appeal  lies  from  judgment  of  justice  on  trial  with  or  without 
jury,  hence  no  certiorari. 

Distinguished  in  Maxwell  v.  Dow,  176  U.  S.  598,  44  L.  Ed.  608,  20 
Sup.  Ct.  455,  upholding  Utah  jury  of  eight  men. 

When  trial  Is  by  Jury  under  seventh  amendment,  facts  tried  cannot 
be  re-examined  except  under  rules  of  common  law. 

Approved  in  Murhard  Estate  Co.  v.  Portland  ete.  Ry.  Co.,  163  Fed. 
197,  90  C.  C.  A.  64,  and  Farmer  v.  Atlantic  Coast  Line  R.  Co.,  205  Fed. 
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323,  both  holding  Federal  appellate  court  on  writ  of  error,  can  only 
correct  error  by  directing  new  trial ;  Mutual  etc.  Life  Ins.  Co.  v.  Heidel, 
161  Fed.  538,  88  C.  C.  A.  477,  ordering  new  trial  for  error  in  admission 
of  evidence;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  CrOwe 
Coal  &  Min.  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  affirming  judg- 
ment on  writ  of  error;  dissenting  opinion  in  Baltimore  etc.  R.  Co.  v. 
Fonts,  88  Ohio  St.  333,  Aim.  Gas.  1915A,  1256,  104  N.  E.  552,  majority 
reversing  judgment  for  plaintiff  in  personal  injury  suit  and  ordering 
judgment  for  defendant. 

Seventh  amendment  requires  tbat  trial  by  Jury  shall  be  as  at  common 
law,  by  jury  of  twelve  persons. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  216, 
Ann.  Gas.  1916E,  506,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  holding  seventh 
amendment  did  not  relate  to  State  courts;  Slocum  v.  New  York  Life 
Ins.  Co.,  228  U.  S.  379,  Ann.  Gas.  1914D,  1029,  57  L.  Ed.  886,  33  Sup.  Ct. 
523,  Circuit  Court  of  Appeals  cannot,  under  seventh  amendment,  reverse 
and  enter  judgment  notwithstanding  verdict;  Louisville  etc.  R.  Co.  v. 
Western  Union  Telegraph  Co.,  207  Fed.  8,  9,  124  C.  C.  A.  573,  State 
statute  providing  for  assessing  damages  on  condemnation  by  jury  ac- 
cording to  common  law  means  jury  of  twelve;  State  v.  Rogers,  162  N.  C. 
659,  78  S.  E.  294,  holding  one  charged  with  murder  could  not  consent 
to  trial  by  jury  of  eleven  men;  Gamsey  v.  State,  4  Okl.  Cr.  550,  551, 
552,  S8  L.  R.  A.  (N.  S.)  600,  112  Pac.  26,  27,  holding  fifth  amendment 
applied  to  criminal  prosecution  in  territory  of  Oklahoma;  Miller  v. 
State,  3  Okl.  Cr.  460,  461,  462,  106  Pac.  811,  812,  holding  one  charged 
with  misdemeanor  before  statehood  had  right  to  jury  trial. 

A  common-law  trial  by  Jury  in  a  court  of  record  on  appeal  from  a 
Justice  Court  Judgment  in  a  civil  action  is  a  constitutional  trial  l)y  Jury. 

Approved  in  McMaster  v.  People's  Bank  of  Edmond,  13  Okl.  330,  73 
Pac.  948,  following  rule;  Rassmussen  v.  United  States,  197  U.  S.  526, 
49  L.  Ed.  865,  866,  25  Sup.  Ct.  514,  holding  void  provision  of  Act  of 
June  6,  1900,  §  171,  providing  for  trial  by  jury  of  six  in  misdemeanor 
cases  in  Alaska. 

Whether  jury  in  criminal    case  may  be  more  or  less  than  twelve. 
Note,  Ann.  Gas.  1914A,  872. 

Trial  before  Justice's  Court  of  District  of  Columbia,  witli  Jury,  is  not 
constitutional  Jury  triaL 

Approved  in  Dennee  v.  McCoy,  4  Ind.  Ter.  238,  69  S.  W.  860,  waiver 
of  j'lry  before  commissioner's  court,  where  value  in  dispute  exceeded 
twenty  dollars,  does  not  waive  jury  on  appeal;  Luce  v.  Garrett,  4  Ind. 
Ter.  56,  64  S.  W.  613,  trial  before  jury  in  commissioner's  court  is  not 
trial  by  jury  under  seventh  amendment;  De  Lamar  v.  Dollar,  128  6a. 
60,  66,  1  Ga.  App.  690,  696,  57  S.  E.  86,  89,  holding  County  Court  Act 
of  1879  void  in  so  far  as  denying  jury  trial  in  case  involving  less  than 
fifty  dollars;  Ogden  v.  Madison,  111  Wis.  430,  87  N.  W.  573,  holding  no 
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ri^ht  to  trial  by  jury  in  action  tinder  city  ordinance,  for  keeping  brothel, 
although  same  act  offense  against  State  law. 

Distinguished  in  Richmond  v.  Henderson,  48  W.  Va.  405,  37  S.  E.  660, 
holding  appeal  lies  from  judgment  of  justice  with  or  without  jury  trial, 
hence  no  certiorari. 

Validity  of  statute  depriving  of  right  to  trial  by  jury  in  lower 
court  but  providing  for  jury  trial  cm  appeal.  Note,  Ann.  Oas. 
19120,  1110. 

Trial  by  Jury  in  trial  by  twelve  men  in  presence  and  under  super- 
intendence of  Judge  empowered  to  instruct  OQ  law,  advise  on  facts,  and  set 
aside  verdict  against  law  and  evidence. 

Approved  in  Freeman  v.  United  States,  227  Fed.  744,  reversing  judg- 
ment on  verdict  rendered  by  jury  where  second  judge  was  substituted 
by  consent  during  trial;  Young  v.  Corrigan,  208  Fed.  438,  approving 
conduct  of  trial  judge  in  charging  jury ;  Low  v.  United  States,  169  Fed. 
89,  94  C.  C.  A.  1,  holding  defendants  indicted  under  Rev.  Stats.,  §§  3242, 
3279,  3317  and  3326,  could  be  punished  only  after  conviction  by  jury; 
Dickinson  v.  United  States,  159  Fed.  805,  809,  86  C.  C.  A.  625,  holding 
person  accused  of  infamous  crime  could  not  consent  to  trial  by  jury  of 
ten,  after  twelve  had  been  impaneled  and  two  excused;  Trafton  v. 
United  States,  147  Fed.  514,  78  C.  C.  A.  79,  court  cannot  grant  new  trial 
in  criminal  case  on  motion  made  after  term  at  which  sentence  pronounced ; 
Archer  v.  Board  of  Levee  Inspectors,  128  Fed.  128,  holding  six  men  ap- 
pointed by  sheriff  under  Arkansas  acts  of  1883,  to  assess  value  of 
condemned  property,  not  a  valid  jury;  Hodges  v.  Kimball,  104  Fed.  750, 
44  C.  C.  A.  193,  holding  court  considers  evidence  before  submission  to 
jury  and  if  insufficient  to  sustain  verdict  for  plaintiff  directs  verdict  for 
defendant;  Cables  v.  Bristol  Water  Co.,  86  Conn.  225,  84  Atl.  929, 
holding  trial  judge  did  not  abuse  discretion  in  setting  aside  verdict  as 
excessive  and  entering  judgment  for  less  amount;  Howe  v.  Raymond, 
74  Conn.  72,  49  Atl.  855,  holding  verdict  for  plaintiff  buying  and  using 
to  obtain  credit  note  for  stock  in  company  never  formed,  where  seven  to 
one  swore  he  knew  facts,  properly  set  aside;  Home  v.  Rogers,  110  Ga. 
371,  35  S.  E.  719,  holding  brief  absence  of  judge  during  progress  of 
trial,  where  evidence  justified  verdict,  not  cause  for  reversal;  State  v. 
Lyon,  83  Kan.  170,  109  Pac.  991,  verdict  of  jury  is  without  effect  till 
approved  by  trial  judge;  Wendling  v.  Commonwealth,  143  Ky.  592,  137 
S.  W.  207,  holding  right  of  trial  by  jury  not  infringed  by  changes  in 
common  law  to  make  system  more  efficient;  State  v.  Means,  95  Me.  369, 
50  Atl.  31,  sustaining  action  of  justice  in  commenting  upon  testimony  to 
aid  jury;  Simmons  v.  Fish,  210  Mass.  565,  Ann.  Oaa.  1912D,  588,  97 
N.  E.  103,  sustaining  exception  to  order  purporting  to  set  aside  verdict 
for  plaintiff  in  damage  suit  and  grant  new  trial  as  to  damages  alone; 
In  re  Opinion  of  the  Justices,  207  Mass.  608,  94  N.  E.  847,  holding 
statute  providing  second  verdict  for  plaintiff,  first  having  been  set  aside, 
shall  be  condnsivey  would  be  invalid ;  Baker  v.  Newton,  27  Okl.  446^  112 
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Pac.  1039,  reversing  jadgment  for  errors  in  procedure  at  trial;  Gunn 
V.  Union  R.  R.  Co.,  27  R,  I.  325,  62  Atl.  120,  upholding  Gen.  Laws  1896, 
c.  251,  §  11,  authorizing  Supreme  Court  to  direct  judgment  without  fur- 
ther trial  by  jury;  South  Carolina  etc.  Ry.  v.  Ellen,  95  S.  C.  74,  Ann. 
Gas.  1915B,  1042,  78  S.  E.  965,  holding  void,  as  in  violation  of  consti- 
tutional right  of  jury  trial,  statute  relating  to  condemnation  proceed- 
ings; Richmond  v.  Henderson,  48  W.  Va.  398,  37  S.  E.  657,  holding 
appeal  lies  from  judgment  of  justice  in  trial  with  or  without  jury,  and 
certiorari  does  not  lie;  Lovings  v.  Norfolk  &  W,  Ry.  Co.,  47  W.  Va.  586, 
688,  35  S.  E.  964,  holding  unconstitutional  W.  Va.  Code,  c.  50,  §  169, 
authorizing  jury  of  six;  dissenting  opinion  in  Schick  v.  United  States, 
195  U.  S.  79,  49  L.  Ed.  106,  24  Sup.  Ct.  826,  majority  holding;  one 
prosecuted  by  information  in  Federal  court  for  violation  of  Anti- 
Oleomargarine  Act  of  1886  may  waive  jury;  dissenting  opinion  in  Fur- 
beck  V.  I.  Gevurtz  &  Son,  72  Or.  25, 143  Pac.  922,  majority  holding  error 
in  admitting  evidence  harmless  and  affirming  judgment;  Bothwell  v. 
Boston  Elevated  Ry.  Co.,  215  Mass.  473,  Ann.  Oas.  1914D,  275, 102  N.  E. 
668,  arguendo. 

Distinguished  in  Peirson  v.  Boston  Elevated  Ry.  Co.,  191  Mass.  230, 
77  N.  E.  772,  upholding  statute  authorizing  grant  of  new  trial  only  on 
written  motion  by  party,  stating  reasons  therefor  and  after  notice  to 
adverse  party. 

L^slative  regulation  of  qualifications  of  jurors  as  violating  consti- 
tutional guaranty  of  right  to  trial  by  jury.  Note,  Ann.  Gas. 
19120,  785. 

BAght  to  Jury  trial  secured  by  seventh  amendment  Is  not  infringed 
by  act  of  1895,  enlarging  JurlBdlctlon  of  Justice  of  peace  to  three  hundred^ 
dollars  and  requiring  security  for  judgment  on  appeaL 

Approved  in  Gottschall  v.  Campbell,  234  Pa.  361,  83  Atl.  291,  holding 
requirement  that  jury  fees  be  paid  in  advance  did  not  abridge  right 
of  trial  by  jury. 

The  settled  construction  of  a  statute  borrowed  ftom  another  State 
is  deemed  to  have  been  adopted. 

Approved  in  Blair  v.  Herold,  150  Fed.  203,  War  Revenue  Act  tax* 
ing  property  passing  by  ''deed,  grant,  bargain  sale  or  gift/'  refers  only 
to  transfers  without  consideration  only  operative  by  way  of  gift. 

Where  verdict  exceeds  twenty  doUars  either  party  may  appeal  from 
justice's  decision  for  District  of  Columbia. 

Approved  in  Dennee  v.  Cromer,  114  Fed.  624,  52  C.  C.  A.  403,  hold- 
ing appeal  lies  from  mayor  in  Indian  Territory,  he  being  given  same 
power  by  30  Stat.  499,  as  justice  of  peace  from  whom  appeal  lies; 
Richmond  v.  Henderson,  48  W.  Va.  403,  37  S.  E.  659,  holding  appeal 
lies  from  judgment  of  justice  on  trial  with  or  without  juiy,  hence 
no  certiorari. 
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Miscellaneous.  Cited  in  Murray  v.  Pacific  Coast  S.  8.  Co.,  207  Fed. 
690,  as  being  relied  on  by  counseL 

174  U.  a  46,  43  L.  Ed.  890,  19  Sup.  OtL  878,  METBOPOLITAK  B.  Bw 
CO.  ▼.  OHtnEtCH.     BBIOHTWOOD  B.  B.  CO.  ▼•  CNBAZi. 

Not  cited. 

174  V.  8.  47-6^,  43  L.  Ed.  890,   19   Bnp.  Ot.  674,  EIBBY  T.  UNITED 
STATES. 

Tlie  presomption  of  Innocence  attends  accused  tbrougbout  the  trial 
and  liaa  relation  to  every  fact  that  must  be  established  to  prove  his  guilt 
beyond  a  reasonable  doubt. 

Approved  in  United  States  v.  Louisville  etc.  R.  Co.,  157  Fed.  982, 
holding  in  prosecution  under  "twenty-eight  hour  law"  of  1906,  relating 
to  livestock  shipments,  defendant  is  presumed  innocent  until  every 
element  of  offense  is  proved  beyond  reasonable  doubt;  United  States 
V.  Illinois  Cent.  R.  Co.,  156  Fed.  187,  in  prosecution  under  Safety 
Appliance  Act,  burden  rests  on  United  States  to  prove  every  element 
of  offense;  Flynn  v.  People,  222  111.  309,  78  N.  E.  619,  holding  instruc- 
tions as  to  presumption  of  innocence  erroneous;  State  v.  Sailor,  130 
Minn.  87,  153  N.  W.  272,  accused  is  entitled  to  charge  on  presump- 
tion of  innocence ;  State  v.  Wilkerson,  164  N.  C.  438,  79  S.  £.  891,  hold- 
ing it  error  to  charge  that  burden  was  on  accused  to  rebut  prima 
facie  case  against  him  under  laws  against  sale  of  liquor;  In  re  Cowdry's 
Will,  77  Vt.  364,  60  Atl.  142,  determining  extent  of  presumption  of 
undue  influence  where  guardian  is  ben^ciary  of  ward's  will. 

Provision  of  sixth  amendment  that  accused  tfiall  be  confronted  with 
witnesses  against  him  is  fundamental  guaranty  of  life  and  Uberty. 

Approved  in  United  States  v.  Elder,  232  Fed.  269,  270,  in  prosecu- 
tion under  oleomargarine  law  of  1902,  returns  of  dealers  to  govern- 
ment are  inadmissible  against  accused;  Naftzger  v.  United  States,  200 
Fed.  499,  500,  118  C.  C.  A.  698,  in  prosecution  for  receiving  stolen 
stamps,  abstract  ^of  inspector's  reports  reciting  results  of  investiga- 
tion of  i)ostoffiee  robberies  in  State  held  inadmissible;  dissenting 
opinion  in  Greene  v.  United  States,  154  Fed.  415,  85  C.  C.  A.  251,  ma- 
jority holding  admission  of  books  of  bank  in  criminal  case  not 
prejudicial. 

Distinguished  in  Dowdell  v.  United  States,  221  U.  S.  330,  55  L.  Ed. 
757,  31  Sup.  Ct.  590,  holding  similar  provision  of  Philippine  Bill  of 
Right  did  not  prevent  certification  to  appellate  court  of  proceedings  in 
absence  of  accused;  Heike  v.  United  States,  192  Fed.  95,  112  C.  C.  A. 
615,  holding  dock  books  of  customs  weighers  recording  observations 
at  times  of  weighing  imported  merchandise  which  were  official  records 
were  admissible  in  criminal  case  as  prima  facie  evidence. 
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Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
nesses, and  what  is  an  invasion  of  that  right.  Note,  129 
Am.  St.  Rep.  38. 

Act  of  March  3,  1875,  making  conviction  of  persons  stealing  postage 
stamps  conclusive  of  fact  in  prosecution  of  person  receiving  tbem,  is  void 
under  sixth  amendment. 

Approved  in  dissenting  opinion  in  Dent  v.  State,  43  Tex.  Cr.  160, 
161,  65  S.  W.  639,  640,  majority  holding  judgment  convicting  murderer 
admissible  under  Tex.  Penal  Code,  arts.  88,  90,  against  accessory  to 
show  conviction  of  principal;  Shawnee  Milling  Co.  v.  Temple,  179 
Fed.  522,  arguendo;  Brown  v.  United  States,  142  Fed.  4,  73  C.  C.  A. 
187,  arguendo. 

Distinguished  in  West  v.  Louisiana,  194  U.  S.  265,  48  L.  Ed.  970, 
24  Sup.  Ct.  650,  upholding  admission,  in  criminal  case,  of  deposition 
taken  at  preliminary  examination,  on  proof  of  absence  and  inability 
to  procure  attendance  of  witness;  Dent  v.  State,  43  Tex.  Cr.  141,  152, 
161,  162,  65  S.  W.  628,  629,  633,  635,  holding  under  Tex.  Pen.  Code, 
arts.  88,  90,  judgment  convicting  one  of  murder  admissible  in  evidence 
against  accessory  to  show  conviction  of  principal. 

Indictment  xued  not  show  from  whom  defendant,  accused  of  stealing 
United  States  atamps,  received  them. 

Approved  in  Naftzger  v.  United  States,  200  Fed.  504, 118  C.  C.  A.  598, 
following  rule;  Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  390, 
32  Sup.  Ct.  313,  holding  indictment  for  perjury  committed  before  grand 
jury  not  insufiScient  because  not  stating  particular  matter  under  in- 
quiry; Kasle  V.  United  States,  233  Fed.  883,  upholdiing  indictment 
charging  taking  of  goods  from  named  warehouse  consigned  to  named 
persons;  United  States  v.  Thompson,  189  Fed.  839,  holding  indict- 
ment good  on  demurrer,  though  not  giving  accused  all  information  to 
which  he  is  entitled,  could  be  supplemented  by  bill  of  particulars ;  In 
re  Ballah,  116  Fed.  72,  74,  75,  76,  holding  sufficient  averment  in 
petition  in  involuntary  bankruptcy,  that  defendant  received  certain 
sum  which  he  has  since  concealed  with  intent  to  delay  creditors;  State 
v.  Alderman,  83  Conn.  600,  78  Atl.  332,  holding  stolen  goods  need  not 
have  been  received  from  thief  to  constitute  offense  of  receiving  same; 
Semon  v.  State,  158  Ind.  57,  62  N.  £.  626,  holding  under  Ind.  Stats. 
1901,  receiving  stolen  goods  knowingly,  is  substantial  offense  and  name 
of  thief  immaterial;  State  v.  Robinson,  74  Or.  483,  145  Pac.  1057,  in- 
dictment for  receiving  stolen  goods  held  defective  in  not  stating  name 
of  owner  when  known ;  State  v.  Lewis,  69  W.  Va.  474,  Ann.  Gas.  1913A, 
1203,  72  S.  £.  475,  holding  under  indictment  for  larceny,  defendant 
may  demand  bill  of  particulars;  Curran  v.  State,  12  Wyo.  571,  573,  76 
Pac.  581^  holding  there  was  no  variance  where  indictment  charged 
receipt  of  goods  stolen  of  person  unknown  and  avidenoe  developed 
party  who  had  stolen  them. 
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Necessity  of  alleging  name  of  thief  in  indictment  or  information 
for  receiving  stolen  property.    Note,  18  Ann.  Can.  196. 

Bills  of  particulars  in  criminal  actions.  Note,  Ann.  Oaa*  191SA, 
1207. 

174  U.  8.  64-^,  43  L.  Ed.  897,  19  Snp.  Ot  698,  008OB0VE  ▼.  WINKEY. 
Canadian  extradited  from  Canada  under  treaty,  and  retaining  for  trial 
to  United  States  after  giving  bail  and  departing  to  Canada,  cannot  be 
arrested  for  offense  not  extraditable. 

Approved  in  Mackenzie  v.  Barrett,  141  Fed.  965,  6  Ann.  Oas.  651, 
73  C.  C.  A.  280,  one  out  on  bail  is  entitled  to  habeas  corpus. 

Distinguished  in  Collins  v.  Johnston,  237  U.  S.  511,  69  L.  Ed.  1079, 
35  Sup.  Ct.  649,  holding  person  extradieted  from  Great  Britain  is  not 
protected  by  Rev.  Stats.,  §  5275,  from  trial  for  crime  committed  in  State 
after  extradition;  Beaver  v.  Haubert,  198  U.  S.  86,  49  L.  Ed.  954,  25 
Sup.  Ct.  573,  prosecution  of  proceedings  to  remove  criminal  case  to 
another  Federal  district  is  not  unlawful  interference  with  jurisdiction 
of  Circuit  Court  in  whose  custody  accused  held  to  await  trial  on  indict- 
ments penddng  therein,  where  court  consented  to  proceeding. 

Offender  extradited  for  larceny  cannot  be  tried  for  obstructing  mar- 
dial  in  executing  writ. 

Approved  in  Cohn  v.  Jones,  100  Fed.  642,  holding  Federal  court  may 
release  on  writ  of  habeas  corpus  person  confined  by  State  court  without 
jurisdiction  because  of  Federal  law  or  treaty. 

Right  after  international  extradition  to  try  prisoner  for  crime 
not  designated  in  requisition.    Note,  10  Ann.  Oaa.  640. 

Bight  to  try  person  for  crime  other  than  that  for  which  extradited* 
Note,  47  L.  E.  A.  (N.  8.)  809. 

174  Xf.  B.  70-82,  43  L.  Ed.  899,  19  Bop.  Ot.  509,  AMEBIOAN  BEFUO- 
EBATOB  TRANSIT  OO.  ▼.  HAUU 

Wbere  corporation  of  one  State  brings  into  anotber  State,  to  use  and 
emidoy,  a  portion  of  its  movable  property,  latter  State  may  tax  such 
property  in  same  manner  as  similar  property  of  its  own  citizens. 

Approved  in  Fargo  v.  Powers,  220  Fed.  710,  upholding  assessment 
of  property  of  express  company  in  State  on  mileage  basis,  where  all 
property  was  considered  to  ^x  value;  Town  of  Fairbanks  v.  Independ- 
ent Meat  Market,  4  Alaska,  151,  holding  town  could  not  tax  cattle 
owned  by  meat  market  doing  business  in  town,  but  which  were  kept 
outside  town  limits;  Racine  Iron  Co.  v.  McCommons,  111  Ga.  647,  36 
S.  E.  870,  upholding  Georgia  tax  on  soliciting  agents  receiving  goods 
in  bulk  from  nonresident  principals,  breaking  bulk,  and  filling  executory 
contracts;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  24, 104  N.  W.  572, 
Laws  1891,  c.  8,  p.  70,  as  amended  in  1901,  provide  for  taxation  of 
tanj^ible  and  intangible  property  of  telegraph  companies  in  State  as 
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a  system,  and  is  valid;  Southern  Express  Co.  v.  Patterson,  122  Tenn. 
291,  123  S.  W.  356,  intangible  property  of  express  companies  is  assess- 
able, though  partly  situated  in  other  States,  where  such  part  is  excluded 
from  assessment. 

State's  taxation  of  cam   of  foreign   corporation,  based  on  average 
number  employed,  is  valid. 

Approved  in  Union  Refrigerator  Transit  Co.  v.  Lynch,  177  U.  S.  152, 
44  L.  Ed.  710,  20  Sup.  Ct.  632,  upholding  Texas  tax  on  average  num- 
ber of  refrigerator-cars  on  Texas  roads  but  belonging  to  foreign 
corporations;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  50 
L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  denied  Kentucky  corporation 
by  tax  assessed  under  Ky.  Stats.,  §  4020,  on  its  rolling  stock  permanently 
located  in  other  States  and  used  there  in  its  business;  Tamble  v. 
Pullman  Co.,  207  Fed.  3538,  124  C.  C.  A.  590,  tax  on  cars  of  foreign 
railroad  corporation  may  be  fixed  by  appraisement  of  average  amount 
used  in  State ;  American  Refrigerator  Transit  Co.  v.  Adams,  28  Colo.  123, 
63  Pac.  412,  upholding  Colo.  Sess.  Laws  1897,  o.  70,  for  assessing  cars 
based  on  number  required  for  mileage  of  roads;  Wright  v.  Union  Tank 
Line  Co.,  143  Gra.  771,  85  S.  E.  997,  holding  cars  of  equipment  com- 
panies moved  on  railroads  in  State  were  taxable  on  track  mileage 
basis;  City  of  Covington  v.  Pullman  Co.,  121  Ky.  224,  89  S.  W.  117, 
city  may  tax  sleeping-cars  of  foreigti  corporation  to  extent  of  value 
of  average  number  daily  placed  in  yards  in  city  to  be  prepared  for 
train  service;  Germania  etc.  Co.  v.  Auditor  General,  184  Mich.  628, 
629,  151  N.  W.  607,  608,  holding  oil  tank-cars  owned  by  citizens  of 
other  States  used  in  their  business  in  State  were  taxable;  State  v. 
Canada  Cattle  Car  Co.,  85  Minn.  460,  89  N.  W.  67,  upholding,  under 
interstate  commerce  clause,  Minn.  Laws  1897,  c.  100,  taxing  freight  line 
and  equipment  companies;  Canadian  Pacific  Ry.  Co.  v.  King  County, 
90  Wash.  43,  155  Pac.  418,  holding  rolling  stock  of  foreign  corporation 
passing  through  State  could  be  assessed  for  taxation. 

Distinguished  in  State  v.  Union  Tank  Line  Co.,  94  Minn.  326,  102 
N.  W.  722,  cars  of  nonresident  corporation  engaged  in  interstate  com- 
merce and  only  temporarily  in  State  are  not  taxable  here;  People  v. 
Knight,  171  N.  Y.  355,  64  N.  E.  152,  holding  taxable  under  State  laws 
independent  cab  service  maintained  by  interstate  carrier  at  terminal. 

Corporate  taxation  and  the  conmierce  clause.    Note,  60  L.  R.  A. 
656. 

174  XT.  S.  82-90,  43  L.  Ed.  904,  19  Sup.  Ct.  806,  HOI^MES  V.  HUBST. 

Serial  publication  of  book  in  magazine,  before  copyright,  is  such  pub- 
lication under  act  of  February  3,  1881,  as  vitiates  subsequent  copyrigbt. 

Approved  in  American  Tobacco  Co.  v.  Werckmeister,  207  U.  S. 
291,  12  Ann.  Gas.  595,  62  L.  Ed.  214,  28  Sup.  Ct.  72,  no  rights  under 
fourth  or  fifth  amendments  are  violated  by  seizure  of  infringing  copies 
of  copyrighted  articles  or  use  thereof  as  evidence;  Mifflin  v.  B.  H. 
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White  Co.,  190  U.  S.  261,  47  L.  Ed.  1042,  23  Sup.  Ct.  770,  holding  copy- 
right protection  hy  entry  in  publishers'  names  lost  by  subsequent  publica- 
tion in  author's  own  name;  West  Publishing  Co.  v.  Edward  Thompson 
Co.,  169  Fed.  877,  881,  holding  printing  of  collection  of  weekly  digests 
without  giving  notice  of  earlier  copyrights  was  publishing  new  edition 
and  abandonment  of  old ;  Caliga  v.  Inter  Ocean  Newspaper  Co.,  157  Fed. 
188,  84  C.  C.  A.  634,  holding  artist  depositing  name  and  description 
of  painting  in  prescribed  office  did  not  acquire  copyright  where  he  had 
previously  deposited  photograph  of  painting  under  different  name 
for  copyright;  Fraser  v.  Yack,  116  Fed.  288,  53  C.  C.  A.  563,  holding 
contract  for  exclusive  use  of  advance  sheets  of  English  novel,  made 
before  American  international  copyright  law,  gave  no  copyright  rights 
to  numbers  appearing  previously  in  magazine;  Mifflin  v.  Dutton,  107 
Fed.  709,  710,  holding  parts  of  Mrs.  Stowe's  "Minister's  Wooing," 
appearing  in  magazines  prior  to  application  for  copyright,  became 
public  property. 

Distinguished  in  West  Pub.  Co.  v.  Edward  Thompson  Co.,  176  Fed. 
837,  100  C.  C.  A.  303,  holding  carrying  forward  and  compiling  of 
weekly  law  digests  into  one  did  not  require  notice  of  copyright  of 
earlier  ones,  and  was  not  abandonment.  i 

Bight  of  author  to  monopoly  on  his  works  recognised  by  common  law 
has  been  superseded  by  statute. 

Approved  in  Boobs-Merrill  Co.  v.  Straus,  147  Fed.  19,  23,  15  L.  R.  A. 
(N.  S.)  766,  77  C.  C.  A.  607,  where  copyrighted  book  in  which  was 
printed  notice  that  no  one  authorized  to  retail  at  less  than  one  dollar, 
dealer  not  enjoined  from  selling  for  less  price;  White-Smith  Music 
Pub.  Co.  V.  Apollo  Co.,  139  Fed.  432,  copyright  of  musical  composition 
not  infringed  by  perforated  record  designed  for  use  on  mechanical 
instrument  to  play  composition;  Stem  v.  Rosey,  17  App.  D.  C.  564, 
rights  of  musical  composers  are  dependent  on  copyright  law,  and  re- 
production of  music  by  phonograph  does  not  violate  copyright;  Walker 
V.  Globe  Newspaper  Co.,  140  Fed.  307,  6  Ann.  Oaa.  274,  2  L.  B.  A.  (N.  S.) 
918,  72  C.  C.  A.  77,  arguendo. 

Common-law  right  in  intellectual  productiona.    Notes,  51  L.  B.  A. 
374,  375;  9  L.  B.  A.  (N.  S.)  174. 

The  subject  of  property  protected  by  copyright  is  the  order  of  words 
of  the  authors  composition. 

Approved  in  Baker  v.  Libbie,  210  Mass.  605,  Ann.  Gas.  1912D,  551, 
87  L.  R.  A.  (N.  S.)  944,  97  N.  E.  Ill,  writer  of  letter  has  exclusive 
right  of  publication. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  B.  A.  447. 

174  U.  8.  91-96,  43  L.  Ed.  907,  19  Sup.  Ot.  604,  WHITE  ▼.  UBOVY. 

On  writ  of  error  from  Supreme  Court  of  State,  where  it  appears  de- 
cision was  made  on  non-Federal  ground,  court  wlU  dismiss. 
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Approved  in  Rand-McNally  &  Co.  ▼.  Kentucky,  215  U.  S.  583,  54 
If.  Ed.  338,  30  Sup.  Ct.  402,  following  rale. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

174  XT.  8.  96-126,  43  L.  Ed.  909,  19  Sup.  Ot.  609,  AT0HI8ON,  T.  &  a-F. 
S.  CX>.  ▼.  MATTHEWS. 

State  statute  allowing  recovery  of  attorney's  fee  in  action  against 
railroad  for  damages  by  Are  is  valid. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Gano,  190  U.  S.  557,  47 
L.  Ed.  1183,  23  Sup.  Ct.  854,  reaffirming  rule;  Atchison  etc.  Ry.  Co.  v. 
Vosbuig,.238  U.  S.  58,  59,  61,  L.  B.  A.  1915E,  953,  69  L.  Ed.  1200,  1201, 
35  Sup.  Ct.  675,  upholding  statute  requiring  prompt  furnishing  of  cars 
by  railroad  and  prompt  loading  by  shipper;  International  Harvester  Co. 
v.  MUsouri,  234  U.  S.  210,  52  L.  R.  A.  (N.  8.)  525,  68  L.  Ed.  1282.  34 
Sup.  Ct.  859,  upholding  statute  confining  to  manufacturers  and  vendors 
its  prohibitions  against  combinations  to  reduce  competition;  Erie  R.  R. 
Co.  V.  Williams,  233  U.  S.  703,  61  L.  E.  A.  (N.  S.)  1097,  68  L.  Ed.  1162, 
34  Sup.  Ct.  761,  upholding  statute  requiring  wages  to  be  paid  semi- 
monthly in  certain  industries;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S. 
650,  652,  68  L.  Ed.  1138,  1139,  34  Sup.  Ct.  678,  upholding  statute  allow- 
ing recovery  of  attorney's  fee  in  certain  classes  of  cases;  Supreme 
Ruling  of  the  F.  M.  C.  v.  Snyder,  227  U.  S.  502,  57  L.  Ed.  614,  33  Sup. 
Ct.  292,  upholding  statute  imposing  attorney 's  fee  on  insurance  company 
setting  up  unsuccessful  defense  in  bad  faith;  Seaboard  Air  Line  Ry.  Co. 
V.  Seegers,  207  U.  S.  77,  62  L.  Ed.  110,  28  Sup.  Ct.  28,  upholding,  as  to 
intrastate  shipments,  statute  penalizing  failure  of  carrier  to  settle  claims 
for  loss  in  limited  time ;  Ejdd  v.  Alabama,  188  U.  S.  733,  47  L.  Ed.  672, 
23  Sup.  Ct.  402,  upholding  Ala.  Code  1896,  §  3911,  cl.  14,  exempting  from 
taxation  stock  of  domestic  roads  and  others  that  list  substantially  all 
their  property  for  taxation;  Fidelity  Mut.  Ldfe  Assn.  v.  Mettler,  185 
U.  S.  326,  46  L.  Ed.  933,  22  Sa]i.  Ct.  669,  upholding  Tex.  Rev.  Stats.,  art 
3071,  making  insurance  companies  delaying  payment  liable  for  twelve 
per  cent  damages  and  reasonable  attorney's  fees;  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  566,  46  L.  Ed.  693,  22  Sup.  Ct.  442,  holding 
unconstitutional  Illinois  Trust  Act  of  June  20, 1893,  preventing  recovery 
by  trust  of  price  of  goods  sold,  exempting  production  of  agricultural 
products ;  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  22,  46  L.  Ed.  61,  22 
Sup.  Ct.  4,  upholding  Tennessee  act  of  March  17, 1899,  requiring  redemi>- 
tion  of  store  orders  and  scrip  by  all  employees  paying  laborers  there- 
with ;  Clark  v.  Kansas  City,  176  U.  S.  119,  120,  44  L.  Ed.  397,  20  Sup. 
Ct.  286,  upholding  Kansas  statute  authorizing  incorporation  of  cities  of 
thirty  thousand  of  land  adjoining  same,  excluding  therefrom  agricultural 
lands ;  Tullis  v.  Lake  Eric  &  Western  R.  R.  Co.,  175  U.  S.  353,  44  L.  Ed. 
195,  20  Sup.  Ct.  137,  upholding  Indiana  statute  making  railroad  com- 
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panics  liable  to  servants  injured  by  negligence  of  fellow-servant;  Hart- 
ford Fire  Ins.  Co.  v.  Chicago  etc.  R.  R.  Co.,  175  U.  S.  101,  44  L.  Ed.  89, 
20  Sup.  Ct.  37,  upholding  stipulation  in  lease  of  land  on  railway  right 
of  way  for  storage  warehouse,  exempting  railroad  from  liability  for  loss 
by  fire,  though  caused  by  negligence;  Denver  etc.  R.  Co.  v.  Baer  Bros. 
Mercantile  Co.,  209  Fed.  581,  126  C.  C.  A.  399,  upholding  provision  of 
Interstate  Commerce  Act  of  1887  for  attorney's  fee;  Louisville  etc. 
R.  Co.  V.  Railroad  Commission,  196  Fed.  818,  and  Western  Ry.  v.  Rail- 
road Commission,  197  Fed.  974,  both  holding  void  Alabama  rate  statute 
of  1907  for  arbitrary  classification  of  railroads ;  Louisville  etc.  R.  Co.  v. 
Railroad  Commission,  191  Fed.  768,  holding  void  order  of  railroad  com- 
mission requiring  railroads  to  use  station  not  built  by  any  of  them,- but 
by  private  corporation;  Ivy  v.  Westeim  Union  Tel.  Co.,  165  Fed.  373, 
374,  upholding  statute  making  mental  anguish  caused  by  failure  to  or 
delay  in  delivering  telegram  element  of  damage  in  action  for  such  failure 
or  delay;  Mexican  Nat.  R.  R.  Co.  v.  Jackson,  118  Fed.  552,  55  C.  C.  A. 
315,  upholding  Tex.  Laws  1897,  p.  14,  defining  liability  of  railroad  oper- 
ators for  injuries  of  employees  and  prohibiting  contracts  limiting  liabil- 
ity; Niagara  Fire  Ins.  Co.  v.  Cornell,  110  Fed.  821,  holding  unconstitu- 
tional Neb.  Laws  1897,  e.  79,  defining  trusts  declaring  same  illegal, 
prohibiting  combinations  to  control  price,  production  or  competition,  and 
providing  penalties  for  violation;  Fidelity  ft  Casualty  Co.  v.  Freeman, 

109  Fed.  856,  54  L.  R.  A.  680,  48  C.  C.  A.  692,  upholding  Tenn.  Acts  1895, 
c.  160,  §  22,  requiring  intent  to  deceive  to  make  misrepresentation  in 
negotiation  of  insurance  contract  material ;  Clark  v.  Russell,  97  Fed.  904, 
38  C.  C.  A.  541,  upholding  Neb.  Stats.,  c.  72,  §  3,  making  railroads  liable 
for  all  damages  upon  passenger  not  occasioned  by  latter 's  negligence  or 
violation  of  known  rule ;  Skinner  v.  Gamett  Gold  Min.  Co.,  96  Fed.  745, 
upholding  Cal.  Stats.  1897,  p.  231,  requiring  all  corporations  operating 
within  State  to  pay  employees  once  a  month,  making  unpaid  wages  pre- 
ferred lien ;  St.  Louis  etc.  Ry.  Co.  v.  Cooper,  120  Ark.  604,  180  S.  W.  206, 
upholding  statute  imposing  attorney 's  fee  on  railroad  in  action  for  dam- 
ages from  fire ;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  427,  111  S.  W.  462, 
upholding  statute  classifying  long  and  short  hauls  and  regulating  size 
of  train  crew  for  each ;  Arkansas  Ins.  Co.  v.  McManus,  86  Ark.  121,  123, 

110  S.  W.  799,  800,  upholding  statute  imposing  penalty  and  attorney's 
fee  on  insurer  failing  to  pay  loss  in  prescribed  time ;  Engebrctsen  v.  Gay, 
158  Cal.  33,  28  L.  R.  A.  (N.  S.)  1062, 109  Pac.  881,  upholding  statute 
allowing  attorney's  fee  on  foreclosure  of  street  assessment;  Beach  v. 
Bradstreet,  85  Conn.  349,  Ann.  Gas.  1913B,  946,  82  Atl.  1032,  holding 
void,  statute  providing  for  payment  of  annual  pension  to  ex-soldiers  and 
sailors  residing  in  State;  Young  v.  Lemieux,  79  Conn.  441,  129  Am.  St^ 
Rep.  193,  8  Ann.  Gas.  452,  20  L.  R.  A.  (K.  S.)  160,  65  Atl.  439,  uphold- 
ing statute  requiring  publication  of  sale  of  stock  in  trade ;  Atlantic  Coast 
Line  R.  Co.  v.  Coachman,  59  Fla.  139,  141,  20  Ann.  Gas.  1047,  52  South. 
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380,  381,  upholding  statute  imposing  penalty  and  attorney's  fee  on  rail- 
road for  failure  to  settle  for  losses  of  goods  in  transit;  Seaboard  Air 
Line  Ry.  v.  Simon,  56  Fla.  553,  557, 16  Ann.  Gas.  1234,  20  K  B.  A.  (N.  S.) 
126,  47  South.  1004,  1005,  holding  void,  statute  imposing  on  railroads 
alone,  twenty-five  per  cent  annually  on  amount  found  due  shipper  for 
goods  lost  in  shipment ;  Atlantic  Coast  Line  R.  Co.  v.  State,  135  Ga.  559, 
32  L.  B.  A.  (N.  S.)  20,  69  S.  E.  731,  upholding  statute  regulating  locomo- 
tive  headlights ;  Phenix  Ins.  Co.  v.  Hart,  112  Ga.  769,  38  S.  E.  69,  hold- 
ing unconstitutional  Civ.  Code,  §  2140,  allowing  recovery  of  damages  and 
attorneys'  fees  against  insurance  companies  delaying  over  sixty  days  in 
paying  losses;  Continental  Life  Ins.  Co.  v.  Hattabaugh,  21  Idaho,  299, 
121  Pac.  86,  upholding  statute  requiring  loan  feature  in  life  insurance 
policies  issued  in  State,  and  limiting  interest;  Cairo  etc.  B.  Co.  v.  Brooks, 
112  Ark.  300,  166  S.  W.  167,  Polt  v.  Chicago  etc.  Ry.  Co.,  26  S.  D.  382, 
128  N.  W.  473,  and  Pittsburgh  etc.  R.  Co.  v.  Chappell,  183  Ind.*148,  106 
N.  E.  406,  all  upholding  statute  making  railroads  liable  for  fires  caused 
by  locomotives,  regardless  of  negligence;  Vandalia  R.  Co.  v.  Stillwell, 
181  Ind.  380,  Ann.  Oaa.  1916D,  258,  104  N.  E.  293,  5  N.  C.  C.  A.  492, 
Employers'  Liability  Act  of  1911  is  not  void  because  applying  only  to 
employers  of  five  or  more  employees ;  Moigan  v.  State,  179  Ind.  306,  101 
N.  E.  9,  holding  void,  statute  relating  to  insanity  inquests  applying  to 
males  only;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind. 
86,  89  N.  E.  594,  upholding  statute  providing  different  modes  for  assess- 
ing incorporated  and  unincorporated  banks;  International  Text  Book 
Co.  V.  Weissinger,  160  Ind.  355,  65  N.  E.  524,  upholding  Acts  1899,  p.  193, 
requiring  employer  to  pay  full  wages  weekly  and  prohibiting  assignment 
of  wages  not  yet  due ;  Mier  v.  Phillips  Fuel  Co.,- 130  Iowa,  578,  J.07  N.  W. 
625,  upholding  Code,  §  2485,  making  mine  operator  taking  coal  from 
adjoining  lands  without  permission  liable  in  double  damages;  Gano  v. 
Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  716,  89  Am.  St  Rep.  395,  87 
N.  W.  715,  upholding  Code,  §  2007,  requiring  railroads  exercising  right 
of  eminent  domain  to  pay  land  owner  reasonable  attorneys '  fees ;  Harold 
v«  Atchison  etc.  Ry.  Co.,  93  Kan.  462,  144  Pac.  825,  upholding  statute 
allowing  attorney's  fee  in  damage  suit  for  shortage  on  grain  shipment 
by  railroad;  Vosburg  v.  Atchison  etc.  Ry.  Co.,  89  Kan.  119, 122, 125, 130, 
130  Pac.  669,  670,  671,  673,  upholding  provision  allowing  attorney 's  fee 
in  suit  by  shipper  under  statute  relating  to  furnishing  of  cars  by  rail- 
roads; State  V.  Fritz,  80  Kan.  169,  101  Pac.  1013,  upholding  provision 
for  attorney's  fee  in  statute  for  abatement  of  nuisance  maintained  in 
violation  of  prohibitory  liquor  law;  Missouri  etc.  Ry.  Co.  v.  Simonson, 
64  Kan.  810,  91  Am.  St.  Rep.  254,  68  Pac.  656,  upholding  provision  of 
chapter  100,  Laws  1893,  allowing  attorneys'  fees  on  successful  prosecu- 
tion of  suit  under  such  statute;  Morrell  Refrigerator  Car  Co.  v.  Com- 
monwealth, 128  Ky.  454, 108  S.  W.  928,  holding  section  4081  of  Statutes 
of  1903  applied  to  refrigerator-car  companies  as  being  included  in  classi- 
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fication  of  corporations  made  by  statute  for  taxation ;  Mt.  Vernon  Woodr 
berry  Cotton  Duck  Co.  v.  Frankfort  etc.  Ins.  Co.,  Ill  Md.  571,  184  Am. 
St.  Rep.  636,  75  Atl.  109,  upholding  act  prohibiting  child  labor  in  can- 
ning factories;  State  v.  Broadbelt,  89  Md.  581,  73  Am.  St.  Rep.  7,  43 
Atl.  774,  upholding  Act  1898,  c.  306,  §§19,  20,  requiring  inspection  of 
and  authorizing  sanitary  regulations  for  dairies  which  furnish  milk  to 
"cities,  towns,  or  villages";  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126 
Minn.  292,  L.  R.  A.  1916D,  412, 148  N.  W.  73,  5  N.  C.  C.  A.  876,  uphold- 
ing statute  abrogating  fellow-servant  rule  except  in  certain  employ- 
ments; Callahan  v.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  494,  94  Am.  St  Rep. 
760,  71  8.  W.  214,  upholding  Rev.  Stats.  1899,  §  2873,  making  railroad 
companies  liable  for  all  damage  sustained  by  servant  while  engaged  in 
o|>erating  work  from  negligence  of  other  servants;  Farmers  &  Mer- 
chants' Ins.  Co.  V.  Dobney,  62  Neb.  221,  86  N.  W.  1073,  upholding  Comp. 
Stats.  1899,  c.  43,  §  45,  including  reasonable  attorneys'  fees  as  costs  in 
judgment  against  insurance  company;  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  123,  82  N.  W.  314,  upholding  Comp.  Stats.  1899,  c.  43,  §  45,  includ- 
ing attorneys'  fees  as  costs  in  action  against  insurance  company  on 
policy  on  real  estate;  Bryant  v.  Skillman  Hardware  Co.,  76  N.  J.  L.  49, 
69  Atl.  25,  upholding  statute  regulating  child  labor  in  manufactures; 
Worthington  v.  District  Court,  37  Nev.  230, 142  Pac.  237,  upholding  stat- 
ute classif3dng  nonresidents  at  accrual  of  cause  of  action  for  divorce; 
State  ex  rel.  Sparks  v.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410, 
upholding  statute  providing  for  receivers  of  insolvent  banks  only ;  Pyra- 
mid Land  etc.  Co.  v.  Pierce,  30  Nev.  250,  95  Pac.  214,  upholding  provi- 
sion for  attorney's  fee  in  statute  prohibiting  unlawful  grazing  of  stock 
on  land  of  another;  Smith  v.  Wilkins,  164  N.  C.  141,  80  S.  E.  170,  up- 
holding statute   classifying  and   taxing  itinerant  peddlers;   Efland  v. 
Southern  Ry.  Co.,  146  N.  C.  145,  59  S.  E.  368,  upholding  statute  impos- 
ing penalty  for  failure  of  carriers  to  return  overcharges  in  specified 
time;  State  v.  Bunting,  71  Or.  266,  Ann.  Oafl.  19160,  1003,  139  Pac.  733, 
upholding  statute  limiting  hours  of  labor  in  manufactures;  Eastman  v. 
Jennings-McRae  Logging  Co.,  69  Or.  13,  Ann.  Gas.  1916A,  185,  138  Pac. 
220,  upholding  statute  imposing  double  damages  for  injuries  from  fires 
due  to  malice,  etc.;  State  v.  Standard  Oil  Co.,  61  Or.  444,  Ann.  Gas. 
1914B,  179,  123  Pac.  42,  holding  gross  earnings  tax  on  all  companies 
doing  business  in  State  was  not  void  as  discriminating  against  nonresi-  * 
dents ;  Martin  v.  Oregon  etc.  Nav.  Co.,  58  Or.  211, 113  Pac.  21,  upholding 
statute  imx>osing  treble  damages  and  attorney's  fee  for  failure  of  rail- 
road to  furnish  cars  on  demand;  The  Ten-Hour  Law  for  Street  Ry.  Cor- 
porations, 24  R.  I.  606,  611,  618,  54  Atl.  603,  605,  608,  upholding  Pub. 
Laws,  c.  1004,  limiting  hours  of  labor  in  certain  street  railway  labor  to 
ten  hours  a  day;  Stewart  v.  Western  Union  Tel.  Co.,  93  S.  C.  124,  76 
S.  E.  113,  upholding  statute  giving  damages  for  mental  anguish  due  to 
delay  in  or  failure  to  deliver  telegram;  McCutchen  y.  Atlantic  Coast 
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Line  R.  Co.,  81  S.  C.  76,  61  S.  E.  1110,  upholding  statute  imposing  penal- 
ties for  delay  in  transporting  freight  applicable  to  railroads  only; 
Seegers  v.  Seaboard  etc.  Ry.  Co.,  73  S.  C.  76,  62  S.  E.  799,  upholding  act 
of  1903,  providing  that  if  claim  for  loss  or  damage  to  property  in  pos- 
session of  carrier  not  adjusted  and  paid  within  time  fixed,  carrier  liable 
to  penalty;  Brown  v.  Carolina  etc.  Ry.  Co.,  67  S.  C.  486, 100  Am.  St.  Eep* 
756,  46  S.  E.  285,  upholding  Code  Laws  1902,  §  2135,  making  railroad 
liable  to  owner  of  property  injured  by  fire  communicated  from  its  right 
of  way;  Jensen  v.  South  Dakota  Cent.  Ry.  Co.,  25  S.  D.  509,  510,  Ann. 
Oafl.  19120,  700,  35  L.  R.  A.  (N.  S.)  1015,  127  N.  W.  651,  652,  upholding 
statute  imposing  double  liability  on  railroad  for  stock  killed  on  tracks 
due  to  failure  to  fence;  New  York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ. 
292,  61  S.  W.  341,  upholding  Rev.  Stats.  1895,  art.  3071,  subjecting  life 
insurance  companies  to  twelve  per  cent  damages  and  attorneys'  fees  for 
delay  in  paying  loss;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
180,  37  L.  R.  A.  (N.  S.)  466, 117  Pac.  1108, 2  N.  C.  C.  A.  823,  3  N.  C.  C.  A. 
614,  upholding  industrial  insurance  law  of  1911 ;  Harvey  Coal  etc.  Co.  v. 
Dillon,  59  W.  Va.  638,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  943,  upholding 
provision  in  statute  of  1905  for  taxing  chattels  real ;  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  353,  367,  368,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
906,  911,  912,  and  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  225,  119  N.  W. 
314,  both  upholding  statute  abolishing  fellow-servant  rule  as  to  railroad 
employees ;  State  v.  Sherman,  18  Wyo.  176, 177,  Ann.  Gas.  19120,  819,  27 
L.  R.  A.  (N.  S.)  898,  105  Pac.  300,  301,  upholding  statute  limiting  inter- 
est on  small  loans  and  making  violation  thereof  a  misdemeanor;  dissent- 
ing opinion  in  German- American  Ins.  Co.  v.  Southern  Ry.  Co.,  77  S.  C. 
477, 12  Ann.  Gas.  495,  58  S.  E.  341,  majority  holding  statute  making  rail- 
road liable  for  all  loss  by  fire  set  from  its  engines  did  not  apply  to  loss 
of  cotton  on  its  premises  left  at  sole  risk  of  shipper. 

Distinguished  in  Davis  v.  Berry,  216  Fed.  419,  holding  void,  statute 
providing  for  operation  of  vasectomy  on  certain  criminals  after  private 
hearing;  Williamson  v.  Liverpool,  London  &  Globe  Ins.  Co.,  105  Fed. 
36,  37,  holding  unconstitutional  Mo.  Rev.  Stats.  1899,  §  8012,  allowing 
ten  per  cent  damages  and  attorneys'  fees  for  vexatious  refusal  to  pay 
loss;  In  re  Day,  181  111.  110,  holding  unconstitutional  act  February  21, 
1899,  requiring  Supreme  Court  to  admit  as  attorneys  students  who  began 
study  before  certain  date  and  to  refuse  others;  Atkinson  v.  Woodman- 
see,  68  Kan.  74,  64  L.  R.  A.  825,  74  Pac.  641,  holding  void  mechanic's 
lien  law  permitting  recovery  of  attorney's  fees  where  lienor  wins;  Luman 
V.  Hitchins  Bros.  Co.,  90  Md.  27,  44  Atl.  1054,  holding  invalid  Acts  Gen. 
Asscm.  1898,  c.  493,  prohibiting  railroad  and  mining  corporations,  and 
officers  and  i^ents  from  having  interest  in  merchandise  store  within  cer- 
tain county;  Thompson  v.  Tradei-s'  Ins.  Co.,  169  Mo.  30,  68  S.  W.  893, 
holding  Rev.  Stats.  1889,  §  5927,  allowing  damages  for  vexatious  delay 
in  payment  of  loss  inapplicable  in  suit  in  Missouri  by  Kansas  citizens 
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on  Kansas  eontract ;  dissenting  opinion  in  McGuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  395,  8S  L.  R.  A.  (N.  S.)  706,  108  N.  W.  922,  and  dissenting 
opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  249,  119  N.  W.  323, 
majority  in  both  upholding  statute  abolishing  fellow-servant  rale  as  to 
railroad  employees. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  17  L.  R.  A. 
(N.  8.)  911,  912. 

Validity  of  statute  imposing  double  liability  on  railroad  for  damage 
by  fire.    Note,  Ann.  Gas.  19120,  704. 

Constitutionality  of  Statute  imposing  penalty  or  added  liability  for 
failure  of  railroad  to  pay  claim.    Note,  42  L.  R.  A.  (N.  8.)  103. 

Tht  equal  protection  of  the  laws  guaranteed  by  the  Fourteenth  Amend- 
ment does  not  forbid  classification. 

Approved  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  525,  8 
Ann.  Caa.  997,  78  C.  C.  A.  199,  upholding  Ky.  Act  March  26,  1906, 
creating  racing  commission  to  regulate  running  horseraces  and  exempt- 
ing trotting  meetings  and  races  conducted  by  fair  associations;  In  re 
Finley,  1  Cal.  App.  207,  81  Pac.  1045,  upholding  Pen.  Code,  §  246,  impos- 
ing death  penalty  on  life  convict  making  assault  with  deadly  weapon. 

Constitutionality  of  ''Store  Order"  Acts.    Note,  1  Ann.  Oaa.  418. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  R.  A. 
839. 

Legislative  power  to  make  injury  prima  facie  evidence  of  negli- 
gence.   Note,  32  L.  R.  A.  (N.  S.)  227. 

Validity  of  statute  making  occurrence  of  injury  or  damage  prima 
facie  evidence  of  negligence  of  railroad  company.  Note,  2 
N.  0.  0.  A.  249. 

174  17.  8.  125-149,  43  L.  Ed.  920,  19  Bop.  €t.  628,  AUTEN  ▼.  T7NITED 
STATES  KATIONAI.  BANS. 

Action  against  receiver  of  national  bank  is  one  arising  under  Federal 
laws  and  Federal  court  has  Jurisdiction. 

Approved  in  Bates  v.  Dresser,  229  Fed.  773,  suit  by  receiver  of  national 
bank  is  within  jurisdiction  of  Federal  court;  Lyons  v.  Bank  of  Discount, 
154  Fed.  398,  receiver  appointed  under  act  of  June  25,  1906,  relating  to 
banking  in  District  of  Columbia,  is  officer  of  United  States,  who  may 
sue  in  Federal  court  in  any  part  of  United  States;  Schofield  v.  Palmer, 
134  Fed.  757,  action  by  national  bank  receiver  to  collect  debt  due  bank 
is  brought  under  Rev.  Stats.,  §  5234,  and  is  within  Federal  jurisdiction 
irrespective  of  amount  in  controversy;  Weeks  v.  International  Trust  Co., 
125  Fed.  373,  60.  C.  C.  A.  236,  holding  action  against  national  bank  re- 
ceiver within  Circuit  Court's  jurisdiction  regardless  of  citizenship;  Mc- 
XVni— 16 
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Cartney  v.  Earle,  116  Fed.  463,  63  C.  C.  A.  392,  holding  suit  by  receiver 
to  enforce  liability  due  bank  within  jurisdiction  of  Circuit  Court  regard- 
less of  citizenship;  Guarantee  Co.  of  North  Dakota  v.  Hanway,  104  Fed. 
371,  44  C.  C.  A.  312,  holding  action  against  receiver  of  shareholder  of 
national  bank,  chosen  under  act  June  1876,  and  amendments,  is  suit 
under  laws  of  United  States. 

Distinguished  in  United  States  v.  Schlierholz,  137  Fed.  622,  special 
agent  of  Land  Department  appointed  under  Appropriation  Act  June  4, 
1897,  c.  2,  is  not  Federal  officer  within  Rev.  Stats.,  §  6481,  punishing 
extortion. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  620. 

Bediscounting  of  paper  lyy  one  bank  with  another  Is  not,  as  matter 
of  law,  out  of  usual  course  of  business,  so  as  to  charge  everybody  con- 
nected with  It  with  knowledge  that  it  may  be  in  excess  of  authority. 

Approved  in  Cherry  v.  City  Nat.  Bank,  144  Fed.  690,  75  C.  C.  A.  343, 
reaffirming  rule;  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  627,  44 
L.  Ed.  614,  20  Sup.  Ct.  502,  holding  national  bank  liable  for  loan  ob- 
tained by  vice-president  and  used  in  bank's  business  though  it  was 
powerless  to  obtain  such  loan;  Hutchinson  v.  Le  Roy,  113  Fed.  204, 
61  C.  C.  A.  159,  holding  pledgor  of  certificate  giving  due  notice,  whose 
pledgee  wrongfully  repledged  to  bank  which  sold  same  turning  over 
proceeds,  entitled  to  same  on  payment  of  debt;  Hanover  Nat.  Bank  v. 
First  Nat.  Bank,  109  Fed.  424,  48  C.  C.  A.  482,  holding  national  bank 
president  having  actual  management  of  bank  operations  has  authority 
to  procure  discount  of  its  paper;  Schofield  v.  State  Nat.  Bank,  97  Fed. 
288,  38  C.  C.  A.  179,  upholding  contract  of  national  bank  to  assume 
liabilities  of  another  in  consideration  of  office  furniture,  lease,  cash  and 
cash  assets. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Note,  111  Am.  St. 
Rep.  318. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on 
inquiry.    Note,  29  L.  R.  A.  (N.  S.)  386. 

I>irectorB  of  national  bank  may  empower  president  or  cashier  to  in- 
dorse bank's  paper. 

Approved  in  Auten  v.  Manistee  Nat.  Bank,  67  Ark.  250,  64  S.  W.  338, 
reaffirming  rule;  Rankin  v.  Tygard,  198  Fed.  803,  119  C.  C.  A.  691, 
president  of  bank  held  to  have  authority  to  discount  commercial  paper; 
Citizens '  Bank  etc.  Co.  v.  Thornton,  174  Fed.  759,  98  C.  C.  A.  478,  hold- 
ing note  indorsed  by  president  of  bank  on  its  account  was  negotiable  on 
face;  First  Nat.  Bank  v.  Arnold,  156  Ind.  494,  60  N.  E.  137,  holding 
bank  liable  for  loan  obtained  on  note  of  vice-president  and  another 
director  indorsed  by  bank  and  its  president^  officers  having  apparent 
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authority;  State  ex  rel.  Carroll  v.  Coming  State  Savings  Bank,  139 
Iowa,  343,  115  N.  W.  939,  holding  savings  bank  bound  by  dealings 
of  president,  clothed  with  apparent  authority  in  n^otiating  commercial 
pa}>er  with  another  bank,  though  he  misappropriated  proceeds;  Citizens' 
Bank  v.  Bank  of  Wadd/s  Receiver,  126  Ity.  176, 128  Am.  St.  Bep.  282, 
11  L.  B.  A.  (N.  S.)  598,  103  S.  W.  250,  holding  cashier  had  apparent 
authority  to  pledge  notes  of  bank  to  secure  money  borrowed  in  regular 
coarse  of  business ;  Grant  County  State  Bank  v.  Northwestern  Land  Co., 
28  N.  D.  512, 150  N.  W.  746,  holding  corporation  liable  on  note  executed 
by  treasurer;  dissenting  opinion  in  Third  Nat.  Bank  v.  St.  Charles 
Savings  Bank,  244  Mo.  604,  149  S.  W.  510,  majority  holding  bank  not 
liable  on  guaranty  which  consisted  in  lending  credit  outside  regular 
course  of  business  and  outside  of  cashier's  authority.' 

Equitable  setoff  is  not  available  at  law. 

Distinguished  in  Anglo-American  Land  etc.  Co.  ▼.  Lombard,  132  Fed. 
733,  68  C.  C.  A.  89,  in  action  to  enforce  stockholder's  liability  defend- 
ant cannot  set  off  debt  due  from  corporation  to  him. 

174  U.  S.  149--152,  43  L.  Ed.  929,  19  Sup.  Ot  624,  XTNITED  STATES  ▼. 
ONE  DISTHiLEBY. 

In  proceeding  to  declare  forfeiture  where  Judgment  of  District  Court 
dismissing  Information  is  right  on  any  ground  disclosed  by  record,  Judg- 
ment of  Circuit  Court  afllrming  same  is  not  erroneous. 

Distinguished  in  Stout  v.  State  ex  rel.  Caldwell,  36  Okl.  764,  Ann. 
Gas.  1916E,  858,  45  L.  B.  A.  (N.  S.)  884,  130  Pac.  561,  holding  pro- 
vision  of  Constitution  against  putting  one  twice  in  jeopardy  for  same 
offense  did  not  apply  to  proceeding  affecting  only  property  rights, 
though  part  of  punishment  for  offense. 

174  v.   &    153-158,   43  L.  Ed.   930,   19   Sop.   Ct.   620,  MORAN  ▼.  DII*- 
UNGHAM. 

Act  of  1891  disqualifies  Judge  from  hearing  in  Circuit  Court  of  Appeals 
any  question  in  same  cause  on  which  he  has  had  occasion  to  pass  in 
Circuit  Court. 

Approved  in  DiUingham  v.  Moran,  101  Fed.  934,  42  C.  C.  A.  91,  hold- 
ing parties  interested  taking  no  steps  to  remove  receiver  cannot  after- 
ward object  to  compensation  retained  by  him. 

Distinguished  in  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S. 
344,  57  L.  Ed.  866,  33  Sup.  Ct.  515,  holding  rule  did  not  apply  where 
parties  voluntarily  eliminated  all  questions  involved  in  matter  passed  on 
by  judge  in  Circuit  Court;  Utz  etc.  Co.  v.  Regulator  Co.,  213  Fed.  319, 
130  C.  C.  A.  17,  holding  under  section  20  of  Judicial  Code,  judge  was 
not  disqualified  where  his  interest  was  light,  and  both  parties  waived 
objection* 
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174  U.  8.  15&-16S,  43  L.  Ed.  932,  19  Sap.  Ot.  639,  KIMBALL  ▼.  KIMBALL. 

Where  pending  writ  of  error  ftom  Judgment,  event  occurs,  withont 
fault  of  defendant,  wlilch  renders  it  Impossible  to  grant  effectaal  relief 
jto  plaintiff  should  case  be  decided  in  his  favor,  court  will  dismiss  writ. 

Approved  in  Hanson  v.  Qustafson,  226  U.  S.  600,  67  L.  Ed.  376,  33 
Sup.  Ct.  113,  and  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  199  U.  S. 
600,  50  L.  Ed.  327,  26  Sup.  Ct.  747,  both  following  rule ;  Gulf  etc.  Ry. 
Co.  V.  Dennis,  224  U.  S.  508,  56  L.  Ed.  862,  32  Sup.  Ct.  542,  holding 
where,  pending  writ  of  error  from  County  Court  of  State,  Supreme 
Court  of  State  held  void  statute  on  which  part  of  judgment  rested, 
court  would  vacate  judgment  and  remand  cause  to  County  Court;  Re 
Lincoln,  202  U.  S.  179,  50  L.  Ed.  985,  26  Sup.  Ct.  602,  denying  habeas 
corpus  on  behalf  of  one  convicted  of  bringing  liquor  into  Indian  country 
where  term  of  imprisonment  has  almost  expired;  Montana  Mining  Co. 
V.  St.  Louis  Min.  etc.  Co.,  186  U.  S.  32,  46  L.  Ed.  1042,  22  Sup.  Ct.  747, 
holding  writ  of  error  from  Circuit  Court  of  Appeals,  affirming  judgment 
with  writ  of  error  from  later  judgment  on  cross-writ  reversing  same 
judgment,  must  be  dismissed,  not  being  final;  Tyler  v.  Judges  of  the 
Court  of  Registration,  179  U.  S.  409,  45  L.  Ed.  254,  21  Sup.  Ct.  208, 
holding  objection  that  person  may  be  deprived  without  due  process  by 
Massachusetts  Land  Registration  Act,  providing  for  posting  notices, 
not  raisable  by  one  duly  notified;  Southern  Pac.  Co.  v.  Eshelman,  227 
Fed.  932,  dismissing  bill  to  restrain  railroad  commission  from  taking 
action  to  prevent  plaintiff  from  creating  debt,  permission  to  create 
debt  having  been  obtained  pending  hearing;  Keely  v.  Ophir  Hill  etc. 
Min.  Co",  169  Fed.  605,  606,  95  C.  C.  A.  99,  dismissing  appeal  in  equity 
suit  where  facts  in  controversy  had  been  determined  pending  appeal 
in  action  at  law  between  same  parties;  Lewis  Pub.  Co.  v.  Wyman,  168 
Fed.  758,  dismissing  bill  to  enjoin  postmaster  from  denjdng  second- 
class  rates  in  consequence  of  revocation  of  privilege  previously  granted, 
where  new  permit  granted  pending  hearing;  Mossberg  v.  Nutter,  124 
Fed.  967,  60  C.  C.  A.  98,  holding  request  from  trial  court  pending 
appeal  from  interlocutory  order  for  return  of  record  to  permit  bill  of 
review  for  new  evidence  warrants  dismissal  of  appeal;  United  States 
V.  Norfolk  &  W.  Ry.  Co.,  118  Fed.  556,  55  C.  C.  A.  320,  holding  pro- 
ceeding for  mandamus  should  be  dismissed  where  cars  furnishing  of 
which  was  demanded  were  furnished;  Montgomery  v.  City  Council  of 
Charleston,  99  Fed.  832,  40  C.  C.  A.  108,  holding  voluntary  payment  of 
taxes  by  tax  purchaser  of  property,  which  he  was  entitled  to  receive 
unencumbered,  prevents  determination  of  validity  thereof;  State  v. 
Lyons,  143  Ala.  652,  39  South.  215,  dismissing  appeal  from  denial  of 
mandamus  to  compel  restoration  to  office  from  which  relator  illegally 
removed,  where,  pending  appeal,  he  was  legally  removed;  Territory  ex 
rel.  Hubbell  v.  Dame,  13  N.  M.  478,  85  Pac.  475,  dismissing  appeal 
where  action  brought  to  protect  plaintiff  in  possession  of  office,  and 
pending  his  appeal  he  surrendered  office ;  Miner  v.  Witt,  82  Ohio  St.  239, 
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92  N.  E.  22,  dismissing  appeal  where  question  became  moot  pending 
appeal;  Adams  v.  Chattanooga  Co.,  128  Tenn.  525,  161  S.  W.  1136, 
iiolding  coart  could  not  determine,  in  suit  to  dissolve  corporation  and 
distribute  assets,  relative  rights  of  preferred  and  common  stockholders, 
Conner  not  being  before  court. 

Distinguished  in  Albright  v.  Territory  ex  rel.  Sandoval,  13  N.  M.  69, 
11  Ann.  Gas.  1165,  79  Pac.  719,  holding  appeal  in  quo  warranto  could 
bo  heard  after  expiration  of  term  of  office  of  relator. 

174  U.  8.  161-168,  43  L.  Ed.  934,  19  Sup.  Ot.  622,  NELSON  ▼.  MOLONEY. 

No  appeal  or  writ  of  error  from  decision  of  Olrcuit  Court  remanding 
«ti»e  is  allowable. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Neal,  83  Ark.  599,  98  S.  W.  963, 
^here  cause  removed  to  Federal  court  is  remanded,  order  of  remand 
^^Jinot  be  reviewed  on  appeal  to  Supreme  Court  of  State. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
52. 

Validity  of  contract  of  indemnity  from  principal  to  sureties  on 
bail  bond.    Note,  16  Ann.  Gas.  1037. 

^"74   XT.     s.   16&-181,   48    L,  Ed.   936,   19    Sup.   Ot.   644,  McOAIN  ▼.  DE8 


''Oolor  of  law"  means  mere  semblance  of  legal  right. 

.  '^f>l>xx3ved  in  Meyer  v.  Bobb,  185  Mo.  App.  706,  171  S.  W.  606,  hold- 
s' I>itl>lic  had  color  of  title  to  right  of  way  for  street  by  virtue  of 
^  *  ®i&iied  and  fileB  by  abutting  owner. 

^^^4eral  dalm  most  be  real  and  substantlaL 

^r>x"oved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S.  130, 

•    ^Sd.  403,  26  Sup.  Ct.  197,  denying  Federal  jurisdiction  over  claim 

^^^ttle  owned  by  Jesuits  is  exempt  from  State  taxes,  because  in- 

o  o:f  society,  is  devoted  to  improving  Indians  on  reservation;  New- 

burjrpKi-j^  ^^^^y  ^   ^   Newburyport,  193  U.  S.  576,  48  L.  Ed.  799,  24 

oup«     Ct:.  553,  denying  Federal  jurisdiction  over  bill  alleging  that  prop- 

®^\^  ^^^  water  company  was  taken  without  due  process  by  Mass.  Laws 

las'*,    o.  474,  because  such  statute  was  construed  to  deprive  company  of 

c^'^^^^^^sation  for  franchise;  Harris  v.  Rosenberger,  145  Fed.  452,  13 

!»•  ^^  A..  (N.  S.)  762,  76  C.  C.  A.  225,  upholding  jurisdiction  over  appeal 

•£"^7^    interlocutory  order  enjoining  postmaster  from  executing  fraud 

qX^^t;    United  States  v.  Bell,  135  Fed.  339,  68  C.  C.  A.  144,  denying 

'federal  jurisdiction  over  suit  against  State  judges  on  mere  allegation 

iV^at  defendants  jjable   under  Rev.   Stats.,   §§1979,  1980,  prohibiting 

^epnvation  of  privileges  and  immunities. 
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Where  parties  are  citizens  of  saxne  State  and  biU  raises  no  Federal 
question,  it  will  "be  dismissed. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  199  U.  S.  601, 
50  L.  Ed.  328,  26  Sup.  Ct.  748,  following  rule;  Qundall  v.  Manhattan 
Ry.  Co.,  205  Fed.  412,  dismissing  bill  as  not  within  jurisdiction;  Under- 
ground R.  R.  Co.  V.  City  of  New  York,  116  Fed.  956,  holding  no  Federal 
question  raised  by  allegation  that  act  impairs  railway  franchise  where 
plaintiff  does  not  and  cannot  show  compliance  with  State  law  requiring 
municipal  consent;  City  of  Louisville  v.  Cumberland  Tel.  &  Tel.  Co., 
155  Fed.  730,  12  Ann.  Gas.  500,  84  C.  C.  A.  151,  directing  dismissal  of 
bill  on  ground  that  no  Federal  question  raised. 

Distinguished  in  Swafford  v.  Templeton,  185  U.  S.  493,  46  L.  Ed.  1008, 
22  Sup.  Ct.  786,  holding  action  for  damages  against  State  election 
officers  for  wrongful  refusal  to  allow  plaintiff  to  vote  for  congressman 
within  Circuit  Court's  jurisdiction. 

Tlie  claim  of  plaintiffs  that  property  Is  about  to  be  taken  from  them 
by  city  authorities  without  due  proceis  and  In  violation  of  Federal  Con- 
stitution, because  State  statute  under  which  proceedings  were  taken  vio- 
lates State  Oonstitution,  does  not  raise  Federal  question. 

Approved  in  Mayor  etc.  of  Savannah  v.  Hoist,  132  Fed.  903,  65 
C.  C.  A.  449,  denying  Federal  jurisdiction  over  suit  to  enjoin  enforce- 
ment of  city  ordinance  alleged  to  violate  State  law. 

Miscellaneous.  Cited  in  McCain  v.  Des  Moines,  128  Iowa,  334,  103 
N*.  W.  980,  upholding  act  of  1890,  authorizing  oity  of  Des  Moines  to 
annex  additional  territory. 

174  U.  S.   182-190,  43  Ii.  Ed.  941,  19  Sap.  Ot.  625,  BOSWOBTH  V.  ST. 
LOUIS  TEBMINAI.  B.  B.  ASSK. 

Beceiver  may  defend  estate  against  claims  antagonistic  to  both  par- 
ties to  salt,  but  cannot  question  any  decree  apportioning  rights  and  duties 
between  jmrties  to  suit,  or  any  order  in  discretion  of  court  appointing  him. 

Approved  in  Folk  v.  United  States,  233  Fed.  183,  holding  court  would 
not  appoint  receiver  to  perform  function  of  ejectment  while  plaintiff 
avoided  trial  of  title  necessary  to  success  of  action;  Owen  v.  Clifton, 
232  Fed.  137,  receiver  for  corporation  may  maintain  bill  to  prevent 
enforcement  of  fraudulent  judgment  against  corporation ;  Fidelity  Ins. 
etc.  Co.  V.  Norfolk  etc.  R.  R.  Co.,  114  Fed.  391,  holding  railroad  com- 
pany may  be  sued  after  receiver  appointed  for  torts  committed  before; 
Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  824,  44  C.  C.  A.  593,  holding 
appeal  after  term  by  one  of  several  interveners  should  be  dismissed 
where  citing  only  complainant  and  receiver  of  one  defendant;  Hunt 
V.  Illinois  Cent.  R.  R.  Co.,  96  Fed.  647,  648,  37  C.  C.  A.  548,  holding 
receiver  cannot  appeal  from  order  directing  him  to  construct  and 
maintain  gates  at  crossing  of  another  road  according  to  prior  contract; 
Kavanagh  v.  Bank  of  America,  239  111.  406,  88  N.  E.  172,  receiver  of 
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bank  could  appeal  from  decree  directing  payment  of  certificates  of 
deposit;  State  ex  rel.  Sparks  v.  State  Bank  etc.  Co.,  36  Nev.  541,  137 
Pac.  405,  receiver  for  bank  could  not  appeal  from  order  directing 
preferential  payment  of  claim. 

Where,  on  mortgage  foreclosure,  receiver  of  property  is  decreed  to 
pay  claim  of  intervener,  receiver  may  appeal,  thou^^  prior  to  decree  prop- 
erty had  been  sold  under  decree  of  sale  and  had  passed  out  of  his  poa- 
sesaion. 

Approved  in  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  266,  56  C.  C.  A. 
61,  holding  receiver  may  appeal  from  order  of  court  refusing  to  settle 
receiver's  account. 

Distinguished  in  Kirkpatrick  v.  Eastern  Milling  &  Export  Co.,  135 
Fed.  151,  receiver  of  insolvent  corporation  cannot  appeal  from  order  of 
appointing  court  directing  him  to  deliver  to  intervener  worthless  certifi- 
cates of  stock  in  corporation. 

Right  of  receiver  to  appeal  from  judgment  respecting  receivership. 
Note,  Ann.  Gas.  1915D,  806,  808. 

Receiver's  right  to  appeal.    Note,  Ik  K.  A.  1915D,  803,  804,  805, 
807,  808,  809,  811. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D^  1038. 

174  U.   S.   190-196,   43    L.  Ed.  944,  19  Sup.  Ot.   637,  HUMPHRIES    v. 
DISTRICT  OF  COLUMBIA 

Opening  sealed  verdict  in  absence  of  Juror  who  in  ill,  others  swearing 
to  Us  signature,  is  valid. 

Approved  in  Judson  v.  Gage,  98  Fed.  643,  39  C.  C.  A.  156,  holding 
court's  order  during  term,  setting  side  report  of  appraisers  settling 
value  of  condemned  land,  not  reviewable  on  writ  of  error. 

Distinguished  in  Macfarland  v.  Brown,  187  U.  S.  243,  345,  47  L.  Ed. 
IW,  23  Sup.  Ct.  106,  holding  decree  of  Court  of  Appeals  of  District  of 
Columbia,  reversing  order  of  lower  court  in  condemnation  proceedings, 
remanding  cause  to  be  tried  by  jury,  not  appealable. 

^74  XT.  a  196-369,  43  L.  Ed.  946,  19  Sup.  Ot.  649,  MOBBIS  V.  XTNITED 
STATES. 

Qectment  is  remedy  to  establish  title  to  tide-lands. 
%roved  in  Providence  v.  Comstock,  27  R.  I.  556,  65  Atl.  314,  where 
^|ty  owns  land  in  fee  and  is  ousted,  ejectment  is  proper  to  establish 
"we  though  lands  covered  by  tide. 

^t^t  to  Lord  Baltimore  in  1632  inclnded  Potomac  Biver  to  high-water 
Attk  on  Virginia  shore. 

Approved  in  Maryland  v.  West  Virginia,  217  U.  S.  28,  45,  64  L.  Ed. 
^1.  659,  30  Sup.  Ct.  268,  and  Maryland  v.  West  Virginia,  217  U.  S. 
^7S,  579,  54  L.  Ed.  889,  30  Bup.  Ct.  630,  both  holding  Maryland  boundary 
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along  Virginia  and  West  Virginia  is  at  low-water  mark  on  south  side 
of  Potomac;  Evans  v.  United  States,  31  App.  D.  G.  647,  holding  citizens 
of  Virginia  had  no  vested  right  to  fish  in  waters  of  Potomac  in  District 
of  Columbia. 

Jurisdiction  over  boundary  rivers.     Note,  66  L.  B.  A.  964. 

Congress  by  act  of  1839  did  not  Intend  to  sobjeet  Potomac  sabmerged 
lands  to  sale. 

Approved  in  Snowdon  v.  Loree,  122  Fed.  497,  holding  void  patent 
issued  by  State  of  Pennsylvania  to  lane,  part  of  streets  of  Allegheny, 
dedicated  to  public  use  forever  by  act  of  1787;  Stockley  v.  Cissna,  119 
Fed.  835,  836,  56  C.  C.  A.  324,  holding  under  Tennessee  laws,  where 
riparian  boundary  is  low  water,  abandoned  bed  of  stream  still  remains 
in  State;  Ledbetter  v.  Borland,  128  Ala.  423,  29  South.  580,  holding 
court  may  treat  as  void  patent  appearing  on  face  to  lack  authority,  and 
may  receive  extrinsic  evidence  to  determine  validity. 

Sovereignty  over  tide-lands  or  lands  covered  by  navigable  lakes  be- 
longs to  States  in  wbicli  they  lie. 

Approved  in  Pacific  Coast  Co.  v.  McCloskey,  3  Alaska,  84,  location 
notice  by  one  who  claims  upland  and  tide-land  fronting  thereon  is  void 
as  to  tide-lands;  District  of  Columbia  v.  Cropley,  23  App.  D.  C.  245, 
holding  conveyance  by  Commissioners  of  District  of  Columbia  of  water 
lots  passed  title  only  to  high- water  mark;  State  v.  Bayou  Johnson 
Oyster  Co.,  130  La.  611,  58  South.  407,  lands  lying  beneath  waters  of 
sounds  and  bayous,  etc.,  of  State  were  acquired  by  State  on  admis- 
sion to  Union. 

Grant  from  sovereign  of  land  bounded  by  navigable  tide  water  does 
not  pass  title  below  high-water  mark. 

Approved  in  De  Meritt  v.  Robison,  102  Tex.  361, 116  S.  W.  797,  hold- 
ing statute  providing  for  sale  of  school  lands  does  not  give  right  to  pur- 
chase tide-lands. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  28  E.  B.  0. 
184,  186. 

Upon  establishment  of  Water  street  bounding  city  of  Washington  on 
south,  holders  of  lots  abutting  thereon  were  not  entitled  to  riparian  rights. 

Approved  in  Cobb  v.  Commissioners  of  Lincoln  Park,  202  111.  436,  67 
N.  E.  8,  holding  where  State  granted  land  under  Lake  Michigan,  in  front 
of  plaintiff's  lot,  to  Lincoln  park,  plaintiff  could  not  build  wharf  there- 
over ;  Oliver  v.  Klamath  Lake  Nav.  Co.,  54  Or.  99,  102  Pac.  787,  holding 
purchaser  of  lots,  in  plat  situated  on  water,  l3ang  on  one  side  of  street 
and  extending  to  water,  acquired  no  riparian  rights  on  other  side  of 
street;  Providence  v.  Comstock,  27  R.  L  548,  65  Atl.  310,  determining 
title  to  shore  lands  under  grant  by  State  to  city  of  Providence;  dissent- 
ing opinion  in  Scranton  v.  Wheeler,  179  U.  S.  167,  182,  46  L.  Ed.  1S9, 
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144,  21  Sup.  Ct.  58,  64,  majority  holding  where  riparian  owner  may  bring 
ejectment  suit  to  State  court  for  pier  erected  over  submerged  land, 
Supreme  Court  will  hold  proper  on  error. 

Relative  rights  of  State  and  of  riparian  owners  in  navigable  waters. 
Note,  127  Am.  St.  Rep.  44. 

Whether  one  is  a  riparian  or  littoral  owner,  whose  prox>erty  abuts  on 
highway  bordering  on  navigable  water.  Note,  22  L.  R.  A.  (N.  S.) 
674. 

Ckmveyaace  from  trustees  wldch  ought  to  liare  been  made  will  be  con- 
sidered in  equity  as  having  been  made. 

Approved  in  In  re  MacDougall,  175  Fed.  407,  where  life  .policy  was 
assigned  to  be  used  as  security  for  debt  secondary  to  security  of  mort- 
gage and  proceeds  of  policy  were  used  tb  pay  debt,  beneficiaries  were  en- 
titled to  have  proceeds  of  sale  of  mortgaged  property. 

Conclusiveness  upon  Federal  court  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note,  17 
Ann.  Oas.  1212. 

Miscellaneous.  Cited  in  Bryant  v.  Kentucky  Lumber  Co.,  144  Ky.  760, 
139  S.  W.  1091,  to  point  that  patent  issned  without  authority  may  be 
attacked  collaterally  by  subsequent  purchaser  from  State. 

174  XT.  a  360-864,  43  la.  Ed.  1006,  19  Sup.  Ot.  719,  BATON  WATER 
WORKS  CO.  ▼.  RATON. 

Action  on  warrants  for  hydrant  rentals  is  at  law  and  not  cognlsablo 
in  equity. 

Distinguished  in  Citizens'  Bank  etc.  Co.  v.  Union  Min.  etc.  Co.,  106 
Fed.  99,  holding  intervening  stockholder  cannot,  after  suit  brought,  in- 
debtedness admitted,  and  receiver  appointed,  raise  objection  that  com> 
plainant  is  only  contract  creditor;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v. 
Dawson,  130  Fed.  176;  where  city  granted  franchise  to  water  company 
and  made  water  contract  for  term,  and  later  repudiated  contract  and 
proceeded  to  issue  bonds  for  municipal  works,  specific  performance  of 
eontract  enforced  and  issuance  of  bonds  enjoined. 

174  XT.  8.  364-373,  43  Za.  Ed.  1007,  19  Sup.  Ot.  739,  OONOORD  FIRST 
NAT.  BANK  V.  HAWKINS  (FIRST  NAT.  BANK  OF  OONOORD  v. 
HAWKINS). 

Federal  statutes  relative  to  national  banks  constitute  measure  of  their 
authority,  aud  tliey  cannot  exercise  any  powers  not  expressly  granted. 

Approved  in  Metropolitan  Trust  Co.  v.  McEannon,  172  Fed.  849,  97 
C.  C.  A.  194,  and  Barron  v.  McKinnon,  196  Fed.  937,  942,  116  C.  C.  A. 
4S3,  both  holding  purchase  of  corporate  stock  by  national  bank  was  ultra 
vires  and  voidable;  Vandagrift  v.  Rich  Hill  Bank,  163  Fed.  826,  90 
C.  C.  A.  129^  holding  receipt  of  dividends  did  not  estop  corporation  from 
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pleading  purchase  of  stock  in  another  corporation  was  nitra  vires; 
Savannah  Ice  Co.  v.  Canal-Louisiana  Bank  etc.  Co.,  12  Ga.  App.  825,  79 
S.  E.  49,  holding  accommodation  indorsement  of  commercial  paper  was 
unenforceable  as  ultra  vires;  First  Nat.  Bank  y.  Monroe,  135  Ga.  621,  32 
L.  E.  A.  (N.  S.)  550,  69  S.  E.  1126,  holding  national  bank  not  liable  on 
guaranty  of  loan  made  by  another  to  its  customer  in  order  to  avoid  limi- 
tation of  power  *to  lend  to  one  person  in  excess  of  ten  per  cent  of  capital 
stock ;  Hotchkin  v.  Third  Nat.  Bank,  219  Mass.  237, 106  N.  E.  975,  hold- 
ing void,  executory  contract  of  national  bank  to  sell  stock  in  another 
corporation;  Richard  Hanlon  Millinery  Co.  v.  Mississippi  Valley  Trust 
Co.,  251  Mo.  578,  158  S.  W.  364,  holding  void,  as  ultra  vires,  contract  of 
trust  company  to  promote  business  corporation;  State  v.  Bankers'  Trust 
Co.,  157  Mo.  App.  569,  138  S.  W.  673,  holding  void,  as  ultra  vires,  pur- 
chase by  domestic  trust  company  of  bank  stock  for  purpose  of  mana,?ing 
it;  Arkansas  Valley  etc.  Ry.  Co.  v.  Farmers'  etc.  Bank,  21  Okl.  327,  129 
Am.  St.  Rep.  782,  96  Pac.  767,  holding  void,  as  ultra  vires,  note  of  State 
bank  in  aid  of  railroad  construction;  Wood  v.  Green,  131  Tenn.  594,  175 
S.  W.  1142,  holding  savings  bank  could  not  purchase  stock  of  another 
bank;  Lewis  Leonhardt  &  Co.  v.  W.  H.  Small  &  Co.,  117  Tenn.  164,  119 
Am.  St.  Rep.  994,  6  L.  R.  A.  (N.  S.)  887,  96  S.  W.  1053,  holding  indorse- 
ment of  bills  of  lading  did  not  make  national  bank  liable  for  deficiency 
in  quality  of  goods ;  dissenting  opinion  in  First  Nat.  Bank  v.  Henry,  159 
Ala.  398,  49  South.  108,  majority  holding  bank  liable  for  deposit  made 
in  pursuance  of  ultra  vires  agreement  to  pay  out  to  third  person  on 
collaterals  when  it  was  paid  to  such  person  without  collateral. 

Distinguished  in  Kerfoot  v.  Farmers'  etc.  Bank,^18  U.  S.  288, 54  L.  Ed. 
1043,  31  Sup.  Ct.  14,  holding  on  error  from  judgment  of  State  court 
holding  deed  to  national  bank  not  void  under  Federal  statute,  finding  as 
to  acceptance  of  deed  would  not  be  reviewed. 

One  national  bank  cannot  invest  in  other's  stock. 
Approved  in  Shaw  v.  National  German- American  Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  26  Sup.  Ct.  750,  and  Shaw  v.  National  etc.  Bank,  132  Fed. 
658,  65  C.  C.  A.  620,  both  following  rule;  National  Bank  etc.  Loan  Co. 
V.  Petrie,  189  U.  S.  426,  47  L.  Ed.  881,  23  Sup.  Ct.  513,  holding  right  to 
recover  money  paid  for  bonds  of  national  bank,  where  bank  rescinds, 
not  defeated  because  transaction  illegal;  McDonald  v.  Thompson,  184 
U.  S.  74,  46  L.  Ed.  439,  22  Sup.  Ct.  298,  holding  action  to  enforce  indi- 
vidual liability  is  upon  ** contract  not  in  writing"  or  "created  by  stat- 
ute," governed  by  Nebraska  four  year  statute  of  limitations;  Robinson 
V.  Southern  Nat.  Bank,  180  U.  S.  309,  45  L.  Ed.  542,  21  Sup.  Ct.  389, 
holding  bank  receiving  stock  of  national  bank  as  collateral,  bidding  same 
in  on  default,  is  not  liable  as  stockholder  of  bank,  no  transfer  occurring 
on  books;  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  566,  44  L.  Ed.  591, 
20  Sup.  Ct.  479,  holding  stockholder's  liability  created  by  statute  is  con- 
tractual and  enforceable  in  any  court  of  competent  jurisdiction;  Morris 
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V.  Third  Nat.  Bank,  142  Fed.  31,  73  C.  C.  A.  211,  upholding  agreement 
between  national  bank  and  others  holding  of  conflicting  mortgages  on 
same  property,  to  represent  all  in  action  to  enforce  security;  Aldrich  v. 
MeClaine,  106  Fed.' 793,  45  C.  C.  A.  631,  holding  Washington  national 
bank  stockholder's  liability,  under  &ev.  Stats.,  §5151,  contractual  and 
governed  by  Washington  statute  for  contracts  not  in  writing;  De  Weese 
V.  Smith,  106  Fed.  442,  66  L.  R.  A.  971,  45  C.  C.  A.  408,  holding  stock- 
holder's liability  is  contractual  to  pay  in  such  amounts  and  at  such  times 
as  controller  shall  decide  is  necessary;  De  Weese  v.  Smith,  97  Fed.  313, 
holding  receiver  recovering  one  assessment  ordered  by  controller  cannot 
recover  a  second,  contractual  liability  being  indivisible;  Kowarth  v. 
Lombard,  176  Mass.  574,  56  N.  E.  889,  holding  Washington  statutory 
liability  of  bank  stockholders  enforceable  by  Massachusetts  creditor 
against  stockholder  of  that  State;  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H.  476,  111  Am.  St.  Rep.  640,  62  Atl. 
974,  national  bank  which  receives  stock  as  security  for  loan  may  protect 
itself  from  loss  by  taking  stock  in  payment  of  loan. 

Distinguished  in  Scott  v.  Deweese,  181  U.  S.  216,  218,  46  L.  Ed.  829, 
830,  21  Sup.  Ct.  590,  holding  national  bank  certificate  holder  cannot 
escape  stockholder 'd  liability  under  section  5151,  Rev.  Stats.,  by  claim- 
ing shares  illegal  because  part  of  increase  where  amount  not  paid  in; 
McDonald  v.  Williams,  174  U.  S.  407,  43  L.  Ed.  1026,  19  Sup.  Ct.  747, 
holding  receiver  of  national  bank  cannot  recover  dividend  paid  out  of 
capital  where  bank  solvent  and  stockholder  innocent;  Brunswick  Ter- 
minal Co.  V.  National  Bank  of  Baltimore,  112  Fed.  816,  holding  national 
bank  stockholder  not  liable  for  debts  of  bank  contracted  after  stock 
held  by  him  as  collateral  only  had  been  retransferred  to  owner. 

Power  of  national  bank  to  hold  stock  of  other  corporations.    Note, 
L.  R.  A.  1916A,.  584,  587. 

National  bank  purchasing  bank  stock  caanot  plead  ultra  vires  against 
statutory  UabiUty. 

Approved  in  Anglo-American  Land  Mortgage  etc.  Co.  v.  Lombard,  132 
Fed.  737,  68  C.  C.  A.  89,  and  Ward  v.  Joslin,  105  Fed.  229,  44  C.  C.  A. 
456,  both  reaffirming  rule;  City  of  Ft.  Scott  v.  W.  G.  Eads  Brokerage 
Co.,  117  Fed-  54,  54  C.  C.  A.  437,  holding  contract  with  brokerage  com- 
pany to  invest  city's  sinking  fund  violated  statute  requiring  investment 
in  bonds  of  lowest  seller  and  grounded  no  estoppel;  Ward  v.  Joslin,  100 
Fed.  680,  holding  stockholder  cannot  be  held  for  sums  due  by  corpora- 
tion where  such  ''dues"  arise  from  guaranty  executed  by  corporation 
officers  without  authority;  Metropolitan  Stock  Exchange  v.  Lyndouville 
Nat.  Bank,  76  Vt.  398,  57  Atl.  102,  in  action  for  breach  of  contract,,  plea 
that  defendant  was  national  bank  and  had  no  authority  to  carry  out  con- 
tract on  its  part  is  good;  dissenting  opinion  in  Nashua  Sav.  Bank  v. 
Ancrlo-American  Land-Mortgage  etc.  Co.,  108  Fed.  781,  48  C.  C.  A.  15, 
majority  holding  in  action  by  English  corporation  for  calls,  absence  of 
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evidence  of  insolvency  or  necessity  for  assessment  does  not  prevent 
recovery. 

Distinf^uished  in  Fidelity  Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa,  698, 
103  N.  W.  960,  where  insurance  company  received  bank  stock  in  payment 
of  deposit  in  insolvent  bank,  it  could  not  repudiate  transaction  on  ground 
that  requisition  of  stock  was  ultra  vires. 

Question  whether  obligation  attaching  to  ownership  of  stock  is  con- 
tractual or  statutory  considered  but  not  decided. 

Cited  in  Converse  v.  Hears,  162  Fed.  770,  holding  question  whether 
liability  of  stockholder  under  Minnesota  Constitution  was  wholly  statu- 
tory or  partly  contractual  was  question  of  general  law,  which  Federal 
court  would  determine;  Harrison  v.  Remington  Paper  Co.,  140  Fed.  390, 
5  Ann.  Gas.  314,  S  L.  R.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  holding  void 
Kan.  Laws  1898,  p.  27,  c.  10,  repealing  Gen.  Stats.  1889,  §§  1200,  1204, 
and  substituting  suit  by  receiver  to  be  appointed  after  judgment  against 
corporation  to  collect  stockholder's  liability;  Knickerbocker  Trust  Co.  v. 
Myers,  133  Fed.  767,  holding  void  Maryland  act  of  1904,  substituting 
single  suit  in  equity  for  benefit  of  all  creditors,  to  enforce  stockholder's 
liability;  PlafiE  v.  Gruen,  92  Mo.  App.  566,  holding  persons  subscribing 
for  stock  in  Ohio  corporation  in  effect  promise  to  answer  to  creditors  in 
proportion  to  stock;  dissenting  opinion  in  McClaine  v.  Rankin,  197  U.  S. 
164,  49  L.  Ed.  707,  26  Sup.  Ct.  410,  majority  holding  national  bank  stock- 
holder's liability  not  contractual  within  Bal.  (Wash.)  Code,  §  4800,  subd. 
3,  relating  to  limitations. 

Distinguished  in  Christopher  v.  Norvell,  201  U.  S.  228,  50  L,  Ed. 
737,  26  Sup.  Ct.  502,  coverture  of  legatee  of  national  bank  stock  when 
stock  received  is  no  defense  against  personal  judgment  for  controller's 
assessment. 

Act  of  controller  in  ordering  assessment  on  stock  of  national  bank 
is  conclusive  as  to  necessity  for  making  it,  but  is  not  judgment  as  to 
Judicial  rights  of  parties  to  be  affected. 

Approved  in  dissenting  opinion  in  Converse  v.  Aetna  Nat.  Bank,  79 
Conn.  187,  7  Ann.  Cas.  75,  64  Atl.  350,  majority  holding  assessment  on 
stockholders  of  insolvent  corporation  was  void. 

Provisions  of  national  bank  act  as  to  qualifications  of  directors  are  to 
confine  management  to  local  persons  who  may  be  supposed  to  know  chaT- 
acter  of  ofllcers  and  credits  of  borrowers. 

Approved  in  Bridgers  v.  First  Nat.  Bank,  152  N.  C.  301,  31  L.  R.  A. 
(N.  S.)  1199,  67  S.  E.  774,  voting  trust  agreement  between  stockholders 
of  national  bank  considered  and  held  void  under  Rev.  Stats.,  §  §  5144- 
5147. 

Miscellaneous.  Cited  in  Williams'  Exr.  v.  Chamberlain,  123  Ky.  161, 
94  S.  W.  32,  to  point  that  creditor  of  insolvent  coi*poration  is  not  lim- 
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ited  to  courts  of  State  where  corporation  was  organized  to  enforce  pay- 
ment of  balance  dne  on  subscription. 

174  IT.  S.  373-379,  43  L.  Ed.  IDll,  10  8lip»  Ot.  766,  FBIOE  ▼.  UNITED 
STATES  AND  OSAOS  INDIANS. 

Not  cited. 

174  XT  8.  379-^84,  43  L.  Ed.  1014,  19  Sap.  Ot.  763,  NOBTHEBN  PAO.  B.  B. 
CO.  ▼.  FBEEMAN. 

AArmatiTe  testimony  as  to  a  negative  fact  Is  not  absolutely  necessary. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed.  70,  64  C.  C.  A. 
399,  applying  rule. 

Weight  of  positive  and  negative  testimony  as  to  locomotive  and 
street-car  signals.    Note,  12  Ann.  Oas.  1086. 

Conflicting  testimony  as  to  negligence  is  for  Jury. 
Approved  in  Detroit  Southern  R.  Co.  v.  Lambert,  160  Fed.  557,  80 
C.  C.  A.  357,  following  rule. 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Oas.  1194. 

One  who  approaches  a  railway  crossing  without  looking  or  listening, 
'  when  the  view  is  unobstructed,  is  negligent  as  matter  of  law. 

Approved  in  Curtis  v.  Louisville  &  N.  R.  Co.,  232  Fed.  112, 113,  Lehigh 
Valley  R.  Co.  v.  Kilmer,  231  Fed.  636,  Erie  R.  Co.  v.  Hurlburt,  221  Fed. 
909,  137  C.  C.  A.  477,  St.  Louis  etc.  R.  Co.  v.  Cundieff,  171  Fed.  326,  96 
C.  C.  A.  211,  Springer  v.  St.  Louis  etc.  Ry.  Co.,  161  Fed.  808,  88  C  C.  A. 
619,  Chicago  etc.  Ry.  Co.  v.  Donaldson,  157  Fed.  823,  85  C.  C.  A.  185, 
Northern  Pac.  Ry.  Co.  v.  Jones,  144  Fed.  52,  75  C.  C.  A.  205,  Detroit 
Southern  R.  Co.  v.  Lambert,  150  Fed.  558,  80  C.  C.  A.  357,  Gipson  v. 
Southern  Ry.  Co.,  140  Fed.  411,  Chicago  etc.  Ry.  Co.  v.  Andrews,  130 
Fed.  72,  64  C.  C.  A.  399,  Carlson  v.  Chicago  etc.  Ry.  Co.,  96  Minn.  507, 
508,  105  N.  W.  557,  Woolf  v.  Washington  etc.  Nav.  Co.,  37  Wash.  500, 
79  Pac.  998,  Westerkamp  v.  Chicairo  etc.  Ry.  Co.,  41  Colo.  297,  92  Pac. 
689,  Raiolo  v.  Northern  Pac.  Ry.  Co.,  108  Minn.  434,  122  N.  W.  490, 
Patterson  v.  Charlotte  Elec.  Ry.  etc.  Co.,  160  N.  C.  579,  76  S.  E.  501, 
Coleman  v.  Atlantic  Coast  Line  R.  Co.,  153  N.  C.  326,  69  S.,  E.  252,  and 
Crenshaw  v.  Asheville  &  B.  St.  Ry.  etc.  Co.,  144  N.  C.  326,  56  S.  E.  948, 
all  following  rule ;  Baltimore  etc.  R.  R.  Co.  v.  Landregan,  191  U.  S.  474, 
48  L.  Ed.  262,  24  Sup.  Ct.  141,  upholding  submission  to  jury  where  rea- 
sonable men  might  draw  different  conclusions  as  to  neglijrenee  in  cross- 
intij  while  gates  closed;  District  of  Columbia  v.  Moulton,  182  U.  S.  579, 
45  L.  Ed.  1240,  21  Sup.  Ct.  841,  holding  leaving  broken  steam-roller  on 
street  near  curb  for  two  days  with  canvas  covering  over  it,  frightening 
horses,  presents  no  question  for  jury ;  Illinois  Cent.  R.  Co.  v.  Nelson,  203 
Ted.  959,  122  C.  C.  A.  258,  reversing  judgment  for  plaintiff  for  failure 
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to  give  proper  instructions  on  contributory  negligence;  Chicago  etc.  Ry. 
Co.  V.  Baldwin,  164  Fed.  829,  90  C.  C.  A.  630,  superintendent  lolled  by 
train  while  walking  on  bridge  held  negligent  as  matter  of  law;  Casey  v. 
Chicago  etc.  Ry.  Co.,  157  Fed.  69,  84  C.  C.  A.  570,  holding  conductor  of 
street-car  negligent  as  matter  of  law  in  standing  on  railroad  track  wait- 
ing for  train  to  pass  on  other  tracks ;  Northern  Pac.  Ry.  Co.  ▼.  Jones,  144 
Fed.  50,  75  C.  C.  A.  205,  where  man  walked  on  track  for  half  mile  with- 
out looking  back  or  listening  for  trains  he  was  eontributorily  negligent; 
Hews  V.  Equitable  Life  Assur.  Soc,  143  Fed.  853,  74  C.  C.  A.  673,  apply- 
ing rule  in  action  on  policy  where  insured  made  material  misrepresenta- 
tions as  to  physical  condition  and  as  to  use  of  liquor;  International 
Mercantile  Marine  Co.  v.  GaflPney,  143  Fed.  307,  74  C.  C.  A.  443,  owners 
of  vessel  wholly  in  charge  of  towing  tug  not  liable  for  injury  to  person 
on  pier  resulting  from  handling  of  tug;  Wabash  R.  Co.  v.  De  Tar,  141 
Fed.  935,  4  L.  R.  A.  (N.  S.)  352,  73  C.  C.  A.  166;  Tomlinson  v.  Chicago 
etc.  Ry.  Co.,  134  Fed.  234,  67  C.  C.  A.  218,  and  Rollins  v.  Chicago  etc. 
Ry.  Co.,  139  Fed.  642,  71  C.  C.  A.  615,  all  holding  presumption  that  one 
killed  by  train  at  crossing  used  due  care  to  avoid  injury  destroyed  where 
undisputed  evidence  shows  that  if  he  had  looked  and  listened  he  must 
have  seen  train  approaching;  Chicago  etc.  Ry.  Co.  v.  Smith,  141  Fed. 
931,  73  C.  C.  A.  164,  denying  recovery  where  one  killed  while  negligent 
ill  crossing  tracks  in  yards,  though  engine  driven  at  prohibited  speed 
and  warnings  required  by  ordinance  not  given;  Christensen  v.  Metro- 
politan St.  Ry.  Co.,  137  Fed.  712,  70  C.  C.  A.  657,  street-car  passenger, 
on  account  of  sudden  illness  putting  head  out  of  window  and  injured  by 
trolley  pole  beside  track,  is  negligent;  Dishon  v.  Cincinnati  etc.  Ry.  Co., 
133  Fed.  478,  66  C.  C.  A.  345,  section-hand  injured  while  passing  between 
cars  moved  by  engine  on  sidetrack  is  negligent;  Dunworth  v.  Grand 
Trunk  etc.  Ry.  Co.,  127  Fed.  309,  62  C.  C.  A.  225,  holding  contributory 
negligence  in  street-car  conductor,  required  to  look  for  trains,  to  stand 
between  steam-car  tracks  after  gates  closed;  Louisville  &  N.  R.  R.  Co. 
v.  Summers,  125  Fed.  723,  60  C.  C.  A.  487,  holding  unobjectionable 
where  counsel  read  cases  in  argument  for  court  to  refer  to  former  deci- 
sion; Chicago  etc.  R.  R.  Co.  v.  Rossow,  117  Fed.  495,  54  C.  C.  A.  313, 
holding  negligence  for  man  to  drive  at  a  trot  from  grain  elevator  upon 
track  %/ith  fur  collar  turned  up  past  face  without  looking  or  listening; 
Mobile  etc.  R.  R.  Co.  v.  Coerver,  112  Fed.  493,  50  C.  C.  A.  360,  holding 
driving;  upon  track  without  stopping  or  looking  in  front  of  slowly  mov- 
ing cars  conclusively  shows  contributory  negligence;  State  Trust  Co.  v. 
Kansas  City  etc.  R.  R.  Co.,  Ill  Fed.  772,  49  C.  C.  A.  598,  holding  n^li- 
gent  attempt  to  pass  over  single  track  to  meet  an  approaching  engine 
instead  of  remaining  on  other  track  until  it  passed;  McCann  v.  Chicago 
etc.  Ry.  Co.,  105  Fed.  483, 44  C.  C.  A.  566,  upholding  direction  for  defend- 
ant where  plaintiff  knowingly  stepped  between  tracks  on  which  trains 
were  to  pass,  leaving  twenty  inches  between  them ;  Nelson  v.  New  Orleans 
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etc.  R.  R.  Co.,  100  Fed.  737,  40  C.  C.  A.  673,  holding  not  negligence  in 
law  for  hodcanier  employed  by  railroad  to  cross  track  with  mortar  from 
bar  while  engaged  in  company's  work;  Gilbert  v.  Erie  R.  R.  Co.,  97  Fed. 
750,  38  C.  G.  A.  408,  holding  n^ligent  in  law  one  crossing  track  in 
covered  buggy  without  stopping  after  seeing  approaching  train  when 
one  hundred  and  thirty-five  feet  from  crossing;  Glaria  v.  Washington 
Southern  Ry.  Co.,  30  App.  D.  C.  566,  Fleenor  v.  Oregon  Short  Line 
R.  Co.,  16  Idaho,  796,  102  Pac.  901,  De  Padilla  ▼.  Atchison  etc.  Ry.  Co., 
16  N.  M.  695,  696, 120  Pac.  729,  Clark  v.  St.  Louis  etc.  R.  Co.,  24  Okl. 
767, 108  Pae.  363,  and  Colorado  etc.  Ry.  Co.  y.  Lauter,  21  Colo.  App.  125, 
121  Pac.  145,  all  holding  under  evidence,  question  of  plaintiff's  negli* 
genee  at  crossing  was  for  jury;  Harten  v.  Brightwood  Ry.  Co.,  18  App. 
D.  C.  264,  holding  plaintiff  negligent  in  crossing,  without  looking,  second 
track  in  rear  of  ear  from  which  she  had  alighted;  Gahagan  v.  Boston  etc. 
R.  R.  Co.,  70  N.  H.  449,  50  Atl.  150,  upholding  direction  for  defendant 
where  plaintiff  with  view  of  track  for  four  hundred  feet  crossed  with- 
out looking  or  listening;  Ward  v.  Atlantic  Coast  Line  R.  Co.,  167  N.  G. 
158, 83  S.  E.  331,  licensee  on  track  cannot  excuse  failure  to  look  for  train 
on  theory  that  engine  near  by  was  exhausting  steam;  Imler  v.  Northern 
Paeifio  Ry.  Co.,  89  Wash.  634, 154  Pac.  1088,  holding  licensee  killed  while 
walking  on  one  of  double  tracks  negligent  as  matter  of  law;  dissenting 
opinion  in  Klutt  t.  Philadelphia  etc.  Ry.  Co.,  142  Fed.  398,  73  C.  C.  A. 
494,  majority  holding  contributory  n^ligence  of  oarsman  run  down  by 
tug  while  rowing  across  river  was  for  jury;  dissenting  opinion  in  South- 
cm  Pac.  Co.  V.  Harada,  109  Fed.  386,  389,  390,  48  C.  C.  A.  423,  majority 
upholding  submission  to  jury  where  plaintiff  after  seeing  headlight  on 
near^t  track  crossed  and  was  struck  by  train. 

Distinguished  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Cumberland,  176 
U.  8.  241,  44  L.  EcL  462,  20  Sup.  Ct.  383,  holding  question  whether  per^ 
son  crossing  tracks  at  place  other  than  crossing  used  due  care  for  jury; 
Erie  B.  Co.  V.  Weinstein,  166  Fed.  276,  92  C.  C.  A.  189,  deceased  killed 
at  eroesing  in  snowstorm  held  not  negligent;  Detroit  United  Ry.  y. 
Kiehols,  165  Fed.'  295,  91  C.  C.  A.  257,  holding  plaintiff  injured  whUe 
crossing  street-car  track  not  negligent  as  matter  of  .law;  Toledo  etc. 
R.  Co.  ▼.  Bartley,  172  Fed.  86,  88,  96  C.  C.  A.  670,  holding  plaintiff  not 
negligent  as  matter  of  law  in  failing  to  look  and  listen  before  crossing 
track;  Swift  v.  Langbein,  127  Fed.  114,  62  C.  C.  A.  Ill,  holding  where 
plaintiff  fell  into  unseen  hole  in  sidewialk  at  night  question  of  contribu- 
toiy  negligence  for  jury;  Delaware  etc.  R.  R.  Co.  y.  Devore,  122  Fed. 
^3, 58  C.  C.  A.  543,  holding  proper  submission  to  jury  questions  of  con- 
tnhutory  n^ligence  where  infant  injured  while  parents  crossing  danger- 
ous crossing  at  night  with  no  signal  from  train ;  Hemingway  v.  Illinois 
Cent  R.  R.  Co.,  114  Fed.  847,  848,  52  C.  C.  A.  477,  holding  question  for 
JQry  where  deceased  was  killed  while  driving  across  track  on  a  curve  at 
lught,  where  evidence  conflicted  as  to  looking  and  engines  whistling  g 
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Southern  Pac.  Co.  v.  Harada,  109  Fed.  380,  48  C.  C.  A.  423,  upholding 
submission  to  jury  where  plaintiff  after  seeing  headlight  on  nearest  track 
crossed  over  and  was  struck  by  same  train  which  had  switched;  Chesa- 
peake etc.  Ry.  Co.  v.  King,  99  Fed.  256,  40  C.  C.  A.  432,  holding  pas- 
senger's failure  to  look  or  listen  while  crossing  tracks  between  alighting 
place  and  station  question  for  jury;  Illinois  Cent.  Ry.  Co.  v.  Jones,  95 
Fed.  388,  37  C.  C.  A.  106,  holding  child  of  ten  killed  while  riding  in 
wagon  across  crossing  obscured  by  warehouse  and  cars  where  switchman 
warned  not  negligent  in  law;  Whaley  v.  Vidal,  27  S.  D.  637,  132  N.  W. 
246,  and  Rober  v.  Northern  Pac.  Ry.  Co.,  25  N.  D.  440,  142  N.  W.  38, 
both  holding  where  there  were  no  eye-witnesses,  deceased  was  entitled  to 
presumption  that  he  was  exercising  due  care  at  crossing;  dissenting 
opinion  in  St.  Louis  etc.  R.  Co.  v.  Cundieff,  171  Fed.  332,  96  C.  C.  A.  211, 
majority  holding  plaintiff  negligent  as  matter  of  law  by  manner  of 
approaching  crossing. 

When  the  exercise  of  care  will  be  presumed.  Note,  116  Am.  St. 
Eep.  122,  123. 

Presumption  of  care  of  person  killed  at  railroad  crossing.  Note  4 
L.  E.  A.  (N.  S.)  344. 

Failure  of  railroad  company  to  give  statutory  signals  on  approach- 
ing crossing  as  excuse  for  traveler's  contributory  negligence. 
Note,  6  Ann.  Gas.  80. 

Weight  of  testimony  by  person  injured  at  railroad  crossing,  that  he 
did  not  see  or  hear  train  approaching,  when  evidence  shows  that 
he  must  have  seen  or  heard  it  if  looking  or  listening.  Note,  Ann. 
Gafl.  1912B,  1138. 

174  17.  8.  38&-391»  43  L.  Ed.  1017,  19  Sup.  Ct.  712,  XJNITBD  STATES  v. 
EEALL. 

Where  decree  of  Gircoit  Gourt  of  Appeals  is  on  face  not  final,  appeal 
therefrom  will  be  dismissed. 

Approved  in  Long-Bell  Lumber  Co.  v.  Moses,  239  U.  S.  626,  60  L.  Ed. 
473,  36  Sup.  Gt.  162,  Eichel  v.  United  States  Fidelity  etc.  Co.,  239  U^  S. 
629,  60  L.  Ed.  475,  36  Sup.  Ct.  165,  and  Wishkah  Boom  Co.  v.  United 
States,  202  U.  S.  613,  50  L.  Ed.  1171,  26  Sup.  Ct.  765,  all  following  rule ; 
United  States  v.  Beatty,  232  U.  S.  466,  58  L.  Ed.  687,  34  Sup.  Ct.  392, 
dismissing  writ  of  error  to  review  judgment  not  final  on  face. 

174  U.  S.  391-397,  43  L.  Ed.  1019,  19  Sup.  Gt.  768,  ISRAEL  v.  GAIL. 

Knowledge  that  paper  was  drawn  for  accommodation  does  not  pre- 
vent recovery  thereon  by  one  taking  It  for  value. 

Approved  in  Stallo  v.  Wagner,  233  Fed.  383,  Williams  v.  Hochstein, 
218  Fed.  897,  and  Irwin  v.  Wolcott,  183  Mich.  98,  149  N.  W.  1037,  all 
following  rule;  Earle  v.  Enos,  130  Fed.  469,  fact  that  bank  discounting 
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aeeommodation  note  knew  its  character  does  not  entitle  maker  to  set  up 
want  of  consideration  as  defense. 

174    U.   a  397-406,   43    ]>.   Ed.   1022,  19    8lip.  Ot  743,    McPOKALD    ▼. 

WILLIAMS. 

Beceiver  of  national  bank  cannot  recoyer  dividends,  received  in  good 
faitli,  paid  ont  of  capital  only,  bank  being  solvent. 

Approved  in  Carlisle  v.  Ottley,  143  Qa.  801,  Ann.  Oaa.  1917A,  578,  85 
S.  E.  1011,  and  Ratcliff  v.  Clendenin,  232  Fed.  66,  68,  both  applying  rule 
in  snit  by  trustee  for  corporation  in  bankruptcy ;  Moore  &  Co.  v.  Murchi- 
son,  226  Fed.  681,  holding  directors  liable  for  impairing  capital  by  pay- 
ment of  dividends  therefrom;  First  Nat.  Bank  v.  Covington)  129  Fed. 
796,  determining  value  of  judgment  as  res  adjudicata;  Great  Western 
Min.  etc.  Co.  v.  Harris,  128  Fed.  332,  63  C.  C.  A.  51,  holding  stockholder 
not  liable  to  creditors  for  dividend  received  in  good  faith  while  corpora- 
tion solvent;  New  Hampshire  Sav.  Bank  v.  Richey,  121  Fed.  960,  58 
C.  C.  A.  294,  holding  creditors  of  solvent  corporation  have  no  lien  on 
dividends  .paid  to  stockholders;  Jewett  v.  United  States,  100  Fed.  839, 
holding  president  of  national  bank  appointed  by  shareholders  to  liqui- 
date affairs  indictable  ''as  agent"  under  Rev.  Stats.,  §5209,  for  mis- 
appropriating funds;  Lawrence  v.  Greenup,  97  Fed.  909,  910,  911,  38 
C.  C.  A.  546,  holding  national  bank  receiver  cannot  recover  at  law  sum 
received  by  stockholder  in  good  faith  in  voluntary  liquidation  during 
solvency;  Crawford  v.  Roney,  130  Ga.  519,  61  S.  E.  118,  holding  divi- 
dends declared  not  out  of  profits  for  purpose  of  reducing  debt  of  stock* 
holders  for  stock  were  not  valid  as  against  creditors. 

Liability  of  stockholders  to  refund  dividend  'unlawfully  paid  ont  of 
capital.    Note,  Ann.  Oaa.  1915A,  828. 

Property  of  Insolvent  corporation  constitutes  trust  fand  for  creditors. 
Approved  in  In  re  Fechheimer  Fishel  Co.,  212  Fed.  364,  129  C.  C.  A. 
33,  following  rule ;  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  180,  51  L.  Ed. 
1015,  27  Sup.  Ct.  638,  holding  Rev.  Stats.,  §  5239,  afforded  exclusive  rule 
as  to  right  to  recover  damages  from  national  bank  directors  based  on 
loss  resulting  from  violation  of  duty  imposed  by  that  section;  Shaffer  v. 
McCulloch,  192  Fed.  805,  113  C.  C.  A.  535,  creditors  of  corporation  in 
insolvency  proceedings  may,  by  agreement,  restore  its  property;  Cole- 
man V.  Hagey,  252  Mo.  137,  140,  158  S.  W.  840,  841,  holding  transfer  of 
franchise  of  solvent  corporation  was  not  in  fraud  of  creditors ;  Hage- 
mann  v-  Southern  Electric  R.  Co.,  202  Mo.  264,  100  S.  W.  1085,  holding 
street  railway  company  purchasing  property  and  franchise  of  another 
line  and  paying  consideration  to  stockholders  of  latter  was  not  liable  for 
debts  of  latter  which  were  not  liens  at  time  of  transfer ;  Cooper  v.  Utah 
Light  &  Ry.  Co.,  35  Utah,  582, 136  Am.  8t.  Rep.  1075,  102  Pac.  206,  gen- 
eral creditor  has  no  lien  on  funds  of  solvent  coi*poration. 
Xvin— 17 
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174  17.  a  409^12,  43  Za.  Ed.  1027,  19  Sup.  Ot.  880,  STONE  T.  FABMEBS" 
BANK   (FABMEBS'  BANK  ▼.  STONE). 

Decree  below  ii^  favor  of  defendants  not  parties  to  prior  Judgment 
affirmed,  following  Oitixens'  Sav.  Bank  of  Oweiisboro  7.  Owenrtipro,  173 
U.  S.  636^  43  L.  JSd.  840,  19  Sup.  Ct.  630,  571. 

Approved  in  Union  &  Planters'  Bank  v.  Memphis,  111  Fed.  563,  49 
C.  C.  A.  455,  reaffirming  rule;  First  Nat.  Bank  v.  City  of  Covington,  103 
Fed.  531,  holding  national  bank  may  sue  in  equity  in  behalf  of  share- 
holders to  enjoin  collection  of  alleged  illegal  taxes. 

Distinguished  in  Coulter  v.  Weir,  127  Fed.  905,  906,  62  C.  C.  A.  429, 
holding  bill  to  restrain  auditor  from  collecting  tax  due  State  under  Ky. 
Stats.  1903,  §  4077  et  seq.,  cannot  be  maintained. 

Judgment  between  principal  and  third  person  as  res  judicata  in  ac- 
tion against  agent.    Note,  37  L.  B.  A.  (N.  S.)  40. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed. 
404,  to  point  that  suit  lies  against  State  assessment  board  and  other 
State  officers  to  enjoin  apportionment  and  certification  of  assessment  of 
plaintiff's  property,  alleged  to  be  void,  to  the  several  counties*  for  local 
taxation. 

174  XT.  S.  412^28,  43  L.  Ed.  1028,  19  Sup.  Ot.  747,  STONE  ▼.  BANK  OF 
COMMEBOE. 

Determining  Invalidity  of  stipulation  entered  into  between  city  of 
Iiouisville,  the  sinking  fund  conunissioners,  and  tbe  banks  as  to  latter's 
liability  under  Hewitt  Act. 

Approved  in  Louisville  v.  Bank  of  Louisville,  174  U.'S.  442,  43  L.  Ed. 
1040, 19  Sup.  Ct.  754,  and  Fidelity  Trust  Co.  v.  Louisville,  174  U.  S.  431, 
43  L.  Ed.  1035,  19  Sup.  Ct.  876,  both  reaffirming  rule ;  Brown  v.  Arnold, 
127  Fed.  393,  holding  attorney  of  stockholder  after  verdict  in  his  favor 
cannot  after  term  stipulate  that  client  would  be  bound  by  proceedings 
in  error  in  other  suits;  Louisville  v.  Louisville  Ry.  Co.,  Ill  Ky.  21,  63 
S.  W.  19,  holding  city  attorney  has  no  power  to  compromise  for  less  than 
due  from  taxpayer  neither  before  nor  after  suit  brought;  Smith  v. 
Epping,  69  N.  H.  560,  45  Atl.  416,  holding  payees  of  notes  executed  by 
town  selectmen  with  power  to  borrow  money  for  certain  purposes  take 
risk  of  agent's  authority;  Bush  v.  O'Brien,  164  N.  Y.  212,  58  N.  E.  108, 
holding  taxpayer  may  sue  to  prevent  payment  of  judgment  taken  on  offer 
of  counsel  without  authority  from  controller  who,  by  charter,  had  power 
to  settle  claims. 

Authority  of  attorney  to  bind  client  commences  with  bis  retainer,  whMi 
he  has  certain  implied  powers  in  suit  actually  commenced,  in  due  and 
orderly  conduct  of  the  case. 

Approved  in  Christy  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  233  Fed.  257, 
holding  stipulation  by  attorney  for  county  admitting  existence  of  relevant 
facts,  though  on  facts  court  found  agaiust  county,  is  binding;  Atchison 
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etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  463,  97  C.  C.  A.  1,  report  of  railroad 
to  commerce  commission  not  made  for  taxation  and  for  other  than  as- 
sessment period  is  not  competent  evidence  in  suit  to  enjoin  collection  of 
alleged  void  taxes ;  New  York  Life  Ins.  Co.  v.  Rankin,  162  Fed.  108,  89 
C.  C.  A.  103,  holding  declarations  of  solicitor  for  insuj'anee  company 
inadmissible  against  it  when  merely  statements  of  opinion,  and  not  neces- 
sarily connected  with  his  duties  as  law  officer;  Horseshoe  Min.  Co.  y. 
Miners'  Ore  etc.  Co.,  147  Fed.  518,  77  C.  C.  A.  213,  statements  and  admis- 
sions by  attorney  in  respect  to  principal's  business  are  inadmissible 
against  principal  unless  specially  shown  they  were  authorized ;  Brown  v. 
Arnold,  131  Fed.  725,  67  C.  C.  A.  125,  attorney  may  stipulate  with  oppos- 
ing counsel  after  judgment  for  his  client,  after  term  but  within  time  for 
appeal,  that  case  shall  abide  decision  of  another  ease  involving  same 
question;  People  v.  Spring  Lake  Drainage  etc.  District,  253  HI.  492,  97 
N.  E.  1048,  holdino:  drainage  district  bound  by  stipulation  dismissing  suit 
to  enjoin  certain  work;  Barrett  v.  Towne,  196  Mass.  490,  13  L.  B.  A. 
(N.  S.)  648,  82  N.  E.  699,  arguendo. 

Implied  authority  of  attorney  in  conducting  litigation.    Note,  182 
Am.  St  Eep.  150,  156,  158. 

Powers  of  municipal  officers  must  be  known. 
Approved  in  Sheridan  v.  New  York,  145  Fed.  837,  under  New  York 
charter  prohibiting  expenditure  for  work  of  greater  sum  than  allowed 
without  eonti:aet  unless  necessity  therefor  certified,  dock-master  not 
authorized  by  dock  department  cannot  bind  city  for  work  done  by  his 
direction. 

Equitable  estoppel  whlcb  would  prevent  State  from  exercising  taxing 
power  most  be  based  on  clearest  equity. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Douglas  County,  134  Wis.  209,  14 
L.  IL  A.  (N.  S.)  1074,  114  N.  W.  511,  515,  holding  State  not  estopped  to 
tax  lands  granted  it  by  Congress  and  by  State  in  aid  of  railroad,  because 
State  claims  part  of  land  under  prior  Federal  swamp-land  grant. 

174  IT.  S.  428,  43  Ii.  Ed.  1034,  19  Sup.  Ct.  874,  LOXHSVILLE  T.  BANK 
OF  COBffMEBCE. 

Adjudged  in  conformity  with  Stone  7.  Bank  of  Commerce,  174  U.  S. 
412,  43  Ii.  Ed.  1028,  19  Sup.  Ct.  747. 

Approved  in  Louisville  v.  Third  Nat.  Bank,  174  U.  S.  435,  48  L.  Ed. 
1040,  19  Sup.  Ct.  754,  reaffirming  rule. 

174  XT.  8.  429-431,  43  L.  Ed.  1034,  19  Sup.  Ct.  875,  FIDEUTY  TRUST  9b 
8.  V.  00.  V.  LOXnSVILLB.  FIDEIJTY  TRUST  ft  S.  V.  00.  v. 
STONE.  LOUISVILLE  TRUST  CO.  T.  LOUISVILLE.  LOUIS- 
VILLB  TRUST  CO.  ▼•  STOKE. 

Not  cited. 
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174  XT.  S.  432-434,  43  L.  Ed.  1035,  19  Sap.  Ct.  759,  THIBD  NAT.  BANE  ▼. 
STONB. 

FollowlDg  Citizens'  Sav.  Bank  of  Owonsboro  T.  Owenaboro,  173  XT.  S. 
636,  43  L.  Ed.  840,  19  Sup.  Ot.  530,  571,  on  constmction  of  Hewitt  Act. 

Approved  in  Louisville  v.  Citizens '  Nat.  Bank,  174  U.  S.  437,  48  L.  Ed. 
1038,  19  Sup.  dt.  874,  reaffirming  rule. 

Taxes  imposed  on  franchises  and  property  of  national  bank  and  not  on 
shares  in  names  of  shareholders  are  Illegal. 

Approved  in  Louisville  v.  Third  Nat.  Bank,  174  U.  S.  435,  48  L.  Ed. 

1037,  19  Sup.  Ct.  874,  reaffirming  rule;  State  v.  Shryack,  179  Mo.  438, 
78  S.  W.  812,  under  Laws  1895,  p.  242,  realty  of  bank  must  be  assessed 
to  bank,  personalty  not  at  all,  and  shares  must  be  assessed  to  stockhold- 
ers ;  First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338,  122  S.  W. 
989,  holding  State  may  require  shares  to  be  assessed  to  stockholders  and 
tax  thereon  paid  by  bank;  Old  Nat.  Bank  v.  State,  58  W.  Va.  562,  52 
S.  E.  495,  government  bonds  held  by  national  bank  as  part  of  its  capital 
are  not  taxable  by  State. 

Taxation  of  franchises.    Note,  131  Am.  8t.  Bep.  883. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  742. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  67* 

There  can  be  no  judgment  before  issues  arise. 

Approved  in  Bedford  etc.  Stone  Co.  y.  Oman,  134  Fed.  452,  judg- 
ment does  not  operate  as  estoppel  as  to  after-occurring  facts  not  in- 
volved in  suit  in  which  judgment  rendered. 

Miscellaneous.  Cited  in  Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  784, 
16  Ii.  E.  A.  (N.  S.)  898,  106  S.  W.  793,  to  point  that  decision  denying 
relief  in  suit  by  minority  stockholders  to  compel  judgment  on  contract 
against  corporation  to  be  satisfied  was  not  conclusive  on  right  to  compel 
satisfaction  of  judgment  in  tort. 

174  U.  S.  435-436,  43  L.  Ed.  1037,  19  Sup.  Ot.  874,  LOUISVIIJiE  y.  THIRD 
NAT.  BANE. 

Adjudged  according  to  Third  Nat.  Bank  of  Louisville  y.  Stone,  174 
U.  S.  432-434,  43  L.  Ed.  1035,  19  Sup.  Ct.  759,  as  to  illegality  of  taxes. 

Approved  in  Louisville  v.  Citizens'  Nat.  Bank,  174  U.  S.  437,  48  L.  Ed. 

1038,  19  Sup.  Ct.  874,  reaffirming  rule ;  Old  Nat.  Bank  v.  State,  58  W. 
Va.  561,  52  S.  E.  495,  government  bonds  held  by  national  bank  as  part 
of  its  capital  are  not  taxable  by  State. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  742. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  57. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  Covington,  129  Fed.  796, 
reciting  history  of  litigation. 
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174  XT.   S.   436-437,  43  I..  Ed.   1087,   19    Sup.   Ot.   874,   LOXHSVILLE    ▼. 
dnZENCP  KAT.  BANK. 

State  tax  on  national  banks.    Note,  45  L.  R.  A.  742. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  57. 

174  tr.  8.  438-439,  43  L.  Ed.  1038,  19  Sap.  Ot.  876,  FIRST  NAT.  BANK  v. 
LOUISVUiLB. 

Taxation  of  corporate  franchises.    Note,  67  L.  R.  A«  67. 

Discrimination  against  shareholders  in  national  banks,  in  assessing 
shares.    Note,  10  L.  R.  A.  (N.  8.)  949. 

174  XT.  S.  430-445,  43  Zi.  Ed.  1039,  19  Snp.  Ot.  753,  LOUISVIIaLE  ▼.  BANK 
OF  LOUiSVUiIf. 

Donbts  arising  as  to  statutory  exemption  are  resolved  against  exempt 

tiOIL 

Approved  in  Steams  v.  Minnesota,  179  U.  8.  259,  45  L.  Ed.  180,  21 
Sup.  Ct.  87,  holding  contract  whereby  Minnesota  exempted  railway 
from  all  other  taxes  in  retnm  for  percentage  of  receipts  not  repealable 
leaving  receipt  provision  in  force. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Oaa.  681,  683,  684. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  69. 

174  XT.  8.  445-492,  43  Zi.  Ed.  1041,  19  Sap.  Ot.  722,  STEPHENS  T.  OHEBO- 
SEB  NATION. 

Retrospective  statutes  are  not  void. 
Approved  in  Schauble  v.  Schulz,  137  Fed.  391,  69  C.  C.  A.  581,  Rev. 
Codes  N.  D.  1899,  §  3491a,  relating  to  adverse  possession  is  retroactive 
in  operation;  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed.  436, 
67  L.  R.  A.  558,  65  C.  C.  A.  570,  construing  Colo.  Sess.  Laws  1895, 
p.  239,  c.  106,  prescribing  limitations  on  action  on  foreign  judgments. 

For  tlie  purpose  of  arriving  at  true  meaning  of  statute,  courts  read 
with  such  stops  aa  are  manifestly  required. 

Approved  in  Starrett  v.  McKim,  90  Ark.  523, 119  S.  W.  825,  Ex  parte 
Hunnicutt,  7  Okl.  Cr.  222,  224,  123  Pac.  184,  and  Ex  parte  Whitehouse, 
3  Okl.  Cr.  105,  107,  104  Pac.  375,  376,  all  following  rule;  Chicago  etc. 
Ry.  Co.  V.  Voelker,  129  Fed.  527,  70  L.  R.  A.  264,  65  C.  C.  A.  226,  con- 
struing Automatic  Coupler  Act  of  1893. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Gas.  1083. 

Words  in  statute  are  so  harmonised  as  to  determine  legislative  intent. 
Approved  in  United  States  v.  Jackson,  143  .Fed.  786,  75  C.  C.  A.  41, 
act  of  1902,  providing  for  allowance  for  good  time^  does  not  apply  to 
prisoners  sentenced  before  it  took  effect. 


y 
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Congress  may  provide  for  roTiew  of  boards  created  by  it  ezercfslng 
qaasi-Jndlcial  powers  by  transfer  of  proceedings  and  decisions  to  Judicial 
tribunals  for  trial  de  novo. 

Approved  in  United  States  v.,Spolirer,  175  Fed.  446,  and  Johannessen 
V.  United  States,  226  U.  S.  241,  56  L.  Ed.  1072.  32  Snp.  Ct.  613,  both 
upholding  statute  authorizing  impeachment  of  naturalization  certificates 
for  fraud. 

Under  the  paramount  authority  of  Congress  oyer  the  Indian  tribes, 
and  in  view  of  the  duties  inclosed  on  the  government  by  their  condition 
of  dependency,  the  act  of  189S  creating  the  Dawes'  Commission  and  empow- 
ering It  to  treat  with  the  Five  Civilized  Tribes  to  extinguish  Indian  title 
to  lands,  is  valid. 

Approved  in  Morris  v.  Hitchcock,  194  U.  S.  388,  48  L.  Ed.  1033,  24 
Sup.  Ct.  712,  reaffirming  rule;  Woodward  v.  De  Graffenried,  238  U.  S. 
305,  309,  59  L.  Ed.  1321,  1324,  35  Sup.  Ct.  764,  referring  historically  to 
principal  case  in  considering  under  what  law  beneficiaries  of  Creek 
allotment  made  by  Dawes  Commission  under  act  of  June  28,  1898, 
should  be  determined;  Sizemore  v.  Brady,  235  U.  S.  450,  69  L.  Ed.  312, 
35  Sup.  Ct.  135,  upholding  supplemental  Creek  agreement  of  1902  and 
Act  of  May  27,  1902,  relating  to  descent  and  distribution  of  Creek  lands 
and  money;  United  States  v.  Sandoval,  231  U.  S.  48,  58  L.  Ed.  115,  34 
Sup.  Ct.  1,  holding  Congress  had  power  to  exclude  liquor  from  lands  of 
Pueblo  Indians,  though  they  were  citizens;  Gritts  v.  Fisher,  224  U.  S. 
642,  648,  56  L.  Ed.  931,  933,  32  Sup.  Ct.  580,  act  of  July  -1,  1902,  limit- 
ing allottees  and  distributees  of  Cherokee  lands  and  funds,  was  not  con* 
tract,  and  was  subject  to  change,  before  carried  into  effect,  by  act  of 
April  26,  1906 ;  Heckman  v.  United  States,  224  U.  S.  428,  433,  435,  56 
L.  Ed.  826,  828,  829,  32  Sup.  Ct.  424,  reviewing  history  of  legislation' 
relating  to  civilized  tribes  in  sustaining  judgment  canceling  conveyances 
of  allotted  lands  made  by  allottee  Indians;  United  States  v.  Fisher,  223 
U.  S.  102,  107,  56  Ii.  Ed.  368,  370,  32  Sup.  Ct.  196,  holding  Secretary  of 
Interior  had  power  under  acts  of  Congress  of  1902  and  1906  to  strike 
from  roll  of  Cherokee  Nation,  after  notice,  and  hearing,  names  placed 
thereon  by  fraud  or  mistake;  Tiger  v.  Western  Investment  Co.,  221 
U.  S.  311,  55  L.  Ed.  747,  31  Sup.  Ct.  578,  holding  Act  of  April  26,  1906, 
not  void  as  depriving  full-blood  Indian  citizen  of  property  without  due 
process,  because  further  restricting  alienation  of  lands ;  Fleming  v.  Mc- 
Curtain,  215  U.  S.  61,  54  L.  Ed.  91,  30  Sup.  Ct.  16,  holding  grant  of  1830 
to  Choctaws  conveyed  tract  described  to  them  as  nation  while  they 
should  exist  as  nation  and  live  thereon,  and  did  not  create  trust  for 
individuals;  Wallace  v.  Adams,  204  U.  S.  419,  51  L.  Ed.  550,  27  Sup. 
Ct.  363,  referring  to  principal  case  for  history  of  legislation  in  uphold- 
ing act  of  July  1,  1902,  creating  Choctaw  and  Chickasaw  citizenship 
court ;  Red  Bird  v.  United  States,  203  U.  S.  89,  51  L.  Ed.  102,  27  Sup. 
Ct.  29.  aflirining  judgment  of  Court  of  Claims  as  to  citizenship  of  whites 
marrying  Cherokee  citizens  subsequent  to  enactment  of  Cherokee  law; 
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In  re  Heff,  197  U.  S.  497,  49  L.  Ed.  862,  25  Sup.  Ct.  606,  denying  con- 
gressional power  to  penalize  sale  of  liquor  within  State  to  Indian  to  whom 
allotment  made  under  24  Stat.  388,  c.  119 ;  Delaware  Indians  t.  Cherokee 
Nation,  193  U.  S.  136,  48  L.  Bd.  651,  24  Sup.  Ct.  342,  determining  con- 
tractual rights  of  Delawares  in  Cherokee  lands;  Ex  parte  Joins,  191 
U.  S.  100,  48  L.  Ed.  110,  24  Sup.  Ct.  27,  refusing  prohibition  to  Choctaw 
and  Chickasaw  Citizenship  Court  from  annulling  Federal  decree  ad- 
mitting to  citizenship  where  court  had  certified  to  commission;  United 
States  V.  Rickert,  188  U.  S.  439,  47  L.  Ed,  587,  23  Sup.  Ct.  481,  holding 
State  cannot  tax  lands  allotted  to  Indians  in  severalty  by  act  of  1887, 
nor  personal  property  thereon;  Lone  Wolf  v.  Hitchcock,  187  U.  8.  667, 
47  L.  Ed.  307,  23  Sup.  Ct.  222,  holding  Indian  treaty  cannot  limit  power 
of  Congress  to  pass  act  of  June  6,  1900,  for  allotments  of  Iflmd  in  sev- 
eralty formerly  held  in  common;  Cherokee  Nation  v.  Hitchcock,  187 
U.  S.  305,  306,  47  L.  Ed.  189,  23  Sup.  Ct.  117,  119,  holding  action  of 
Secretary  of  Interior  under  act  of  June  28,  1898,  authorizing  leasing 
tribal  lands  for  mineral  purposes,  matter  solely  in  executive  control; 
Ansley  v.  Ainsworth,  180  U.  S.  258,  259,  260,  45  L.  Ed.  520,  21  Sup.  Ct. 
366,  holding  appeal  to  Supreme  Court  from  United  States  court  for 
central  district  Indian  Territory,  not  involving  Indian  Appropriation 
Act  of  1898,  not  allowed  by  act  of  1891 ;  Jones  v.  Meehan,  175  U.  S.  10, 
44  L.  Ed.  53,  20  Sup.  Ct.  5,  holding  Indian  treaty  must  be  construed  in 
sense  in  which  Indians  would  understand  same;  McKee  v.  Henry,  201 
Fed.  76,  119  C.  C.  A.  412,  holding  title  in  severalty  to  Creek  lands  did 
not  vest  till  allotment  made,  after  passage  of  act  of  1902;  Hosier  v. 
United  States,  198  Fed.  57,  117  C.  C.  A.  162,  holding  act  of  1907,  pro- 
hibiting sale  of  liquor  to  Indians,  continued  effective  after  passage  of 
Oklahoma  Enabling  Act;  Henry  Gas  Co.  v.  United  States,  191  Fed.  137, 
ni  C.  C.  A.  612,  holding  action  of  Congress  in  determining  who  should 
be  enrolled  as  Cherokee  citizen  was  not  subject  to  review  by  courts; 
United  States  v.  Allen,  171  Fed.  916,  reviewing  work  of  Dawes'  Com- 
mission and  holding  after  allotment  of  lands  in  severalty  United  States 
had  no  vestige  of  title  to  support  action  in  its  own  behalf  in  respect  to 
such  lands ;  United  States  v.  Rea-Read  Mill  etc.  Co.,  171  Fed.  507,  hold- 
ing under  act  of  April  26,  1906,  United  States  could  sue  on  behalf  of 
Creek  Nation  to  cancel  deeds  to  town  lots  issued  by  fraud;  Hayes  v. 
Barringer,  168  Fed.  222, 93  C.  C.  A.  507,  holding  enrolled  Chickasaw  who 
died  testate  in  1903  before  receiving  allotment  had  no  separate  equitable 
interest  in  lauds  of  nation  which  could  be  devised;  Ligon  v.  Johnston, 
164  Fed.  673,  90  C.  C.  A.  486,  upholding  act  of  April  26, 1906,  providing 
for  allotment  of  Choctaw  lands ;  United  States  v.  Torrey  Cedar  Co.,  154 
Fed.  266,  holding  authority  of  United  States  to  protect  Indians  from 
fraud  did  not  extend  to  suit  against  one  who,  in  good  faith,  purchased 
timber  cut  by  allottee  on  his  land ;  Hollister  v.  United  States,  145  Fed. 
776,  76  C.  C.  A.  337,  upholding  Comp.  Stats.,  Supp.  1905,  p.  719,  con- 
ferring jurisdiction  on  Federal  courts  in  South  Dakota  over  prosecu- 
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tions  for  laxceny  committed  by  person  on  Indian  reservation  in  State; 
Wallace  v.  Adams,  143  Fed.  725,  74  C.  C.  A.  640,  act  of  1902,  creating 
Citizenship  Court  empowered  to  review  final  judgments  of  Federal 
courts  under  29  Stats.  339,  which  had  been  affirmed  by  Supreme  Court, 
was  valid  against  successful  litigants  who,  prior  to  its  passage,  had  not 
procured  allotments;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed.  385,  55 
C.  C.  A.  208,  holding  congressional  action  in  31  Stat.  1083,  for  granting 
franchises  for  telephone  lines  in  Indian  Territory,  prevents  territorial 
grant  of  exclusive  franchise;  United  States  v.  Hitchcock,  26  App.  D.  C. 
295,  holding  under  agreement  of  June  4,  1891,  and  act  of  March  2, 1895, 
Secretary  of  Interior  had  power  to^  determine  rights  of  applicant  for 
Wickta  allotment;  Dick  v.  Ross,  6  Ind,  Ter.  91,  92,  89  S.  W.  666,  hold- 
ing commission  to  Civilized  Tribes  had  jurisdiction,  exclusive  of  courts, 
to  determine  right  to  enrollment  as  citizen  of  tribe;  German- American 
Ins.  Co.  V.  Paul,  5  Ind.  Ter.  708,  83  S.  W.  62,  title  to  lands  of  Civilized 
Tribes  being  in  nation,  insurer  of  building  thereon  is  estopped  to  claim 
policy  void  because  land  not  owned  in  fee  by  insured ;  Zevely  v.  Weimer, 
5  Ind.  Ter.  668,  82  S.  W.  948,  holding  Secretary  of  Interior  had  power 
to  compel  enforcement  of  provisions  of  Choctaw  treaty  requiring  traders 
to  take  out  license;  Dukes  v.  Goodall,  5  Ind.  Ter.  148,  82  S.  W.  703, 
upholding  Indian  Appropriation  Act  of  June  10,  1896,  relating  to  pro- 
ceedings to  determine  citizenship;  Rowe  v.  Henderson,  4  Ind.  Ter.  601, 
76  S.  W.  251,  holding  interest  of  Indian  possessing  land  of  Indian 
nation  was  such  that  agreements  relating  thereto  to  be  actionable  must 
be  in  writing;  Ansley  v.  Ainsworth,  4  Ind.  Ter.  316,  321,  328,  69  S.  W. 
887,  889,  892,  holding  Atoka  Agreement  of  1898  superseded  provisions 
of  Choctaw  constitution  of  1859,  relating  to  coal  lands ;  Tuttle  v.  Moore 
3  Ind.  Ter.  719,  720,  64  S.  W.  588,  upholding  act  of  June  28,  1898, 
providing  for  commission  to  lay  out  town  sites  in  Indian  Territory 
and  sell  lots ;  Hockett  v.  Alston,  3  Ind.  Ter,  439,  58  S.  W.  677,  holding 
rights  of  defendant  to  Cherokee  citizenship  determined  by  principal 
case;  Schock  v.  Sweet,  45  Okl.  59,  145  Pac.  390,  holding  lots  obtained 
from  Creek  homestead  under  act  of  March  3,  1903,  were  not  exempt 
from  taxation;  Leahy  v.  Indian  Territory  Illuminating  Oil  Co.,  39  Old. 
318,  135  Pac.  419,  holding  Congress  could  provide  how  and  to  whom 
gas  royalties  in  allotted  lands  should  be  paid;  Lynch  v.  Franklin,  37 
Okl.  64,  130  Pac.  600,  holding  one  not  allottee  or  member  of  tribe  had 
no  estate  in  Indian  lands  subject  to  conveyance;  Bledsoe  v.  Wortman, 
S5  Okl.  264,  129  Pac.  842,  holding  void  deed  made  before  allotment  to 
Indian  lands  afterward  selected;  Yarbrough  v.  Spalding,  31  Okl.  810, 
123  Pac.  845,  upholding  provision  of  act  of  May  27,  1908,  making 
enrollment  records  of  Civilized  Tribes  conclusive  as  to  age  of  citizens; 
Gleason  v.  Wood,  28  Okl.  507,  508,  114  Pac.  705,  706,  upholding  act  of 
May  27,  1908,  removing  restrictions  from  part  of  lands  of  allottees  of 
Civilized  Tribes;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  312,  95  Pac. 
799|  holding  Seminole  citizen  after  selecting  and  receiving  certificate 
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for  allotment,  and  after  removal  of  restrictions  on  alienation,  conld 
convey  part  other  than  hcHnesteadi  though  no  patent  iBBued. 

Miscellaneous.  Cited  in  Wallace  v.  Adams,  143  Fed.  719,  74  C.  C.  A. 
540,  reciting  history  of  litigation ;  McBride  v.  Farrington,  131  Fed.  801, 
to  statement  of  report  of  Dawes  Commission. 

174  U.  8.  492-499,  43  la.  Bd.  1068,  19  8ap.  Ot.  641,  OFFIOE  8FB0IAI.TT 
MFG.  OO.  ▼.  FENTON  METAUJO  MTO.  CO. 

Employment  of  semi-drcular  handholds  for  more  readUy  grasping  tha 
hookB  Is  so  old  a  device  in  upright  partitions  for  holding  books  that  court 
win  take  Judicial  notice  of  their  prior  use.' 

Approved  in  Baker 'v.  F.  JL  Duncombe  Mfg.  Co.,  146  Fed.  747,  77 
C.  C.  A.  234,  holding  void  Baker  patents  Nos.  726,812,  and  736,346,  for 
process  of  treating  coffee  and  product  of  such  process. 

Oomhination  wkieh  is  merely  assembling  of  old  elements  producing  no 
new  and  useful  result  will  not  be  protected  by  patent. 

Approved  in  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S. 
616,  61  L.  Ed.  650,  27  Sup.  Ct.  307,  holding  patent  for  computing  scale 
improvement  not  infringed;  Apple  v.  American  Shoe  Machinery  etc. 
Co.,  232  Fed.  606,  holding  patent  for  leather-ekiving  machine  void  for 
anticipation;  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  474,  in 
determining  scope  of  patent,  as  affecting  question  of  infringement, 
prior  patents  showing  separate  elements  of  combination  could  be  con- 
sidered; E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231  Fed.  995, 
holding  patent  for  gearing  device  void  as  being  aggregation  of  old  ele- 
ments; Anton  V.  Grier  Bros.  Co.,  185  Fed.  798, 108  CCA.  173,  holding 
void  patent  for  miner's  lamp  as  being  ag^egation  of  old  elements ;  Safety 
Car  Heating  etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  490, 
holding  patent  for  car-heating  apparatus  void  for  anticipation;  North 
Jersey  St.Ry.  Co.  v.  Brill,  134  Fed.  584,  67  C  C  A.  380,  limiting  Brill 
patents  Nos.  627,898  and  627,900,  for  car  trucks;  Voightman  v.  Perkin- 
son,  133  Fed.  935,  holding  void  Voightman  patent  No.  600,180,  for  fire- 
proof window;  American  Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  648, 
holding  Wheeler  patent  No.  594,451,  for  bicycle  saddle,  void  for  lack 
of  patentable  invention ;  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  etc.  Co., 
116  Fed.  369,  371,  53  C.  C  A.  583,  holding  void,  for  lack  of  invention. 
Grant  patent  No.  554,675,  for  rubber-tire  wheel;  Sperry  Mfg.  Co.  v.  J. 
L  Owens  Co.,  96  Fed.  976,  holding  Sperry  patent  No.  267,032,  for  fan- 
ning-mill,  void  for  want  of  invention. 

Distinguished  in  Parsons  v.  Seelye,  100  Fed.  453,  40  C  C  Ax  484,  hold- 
ing court  cannot  take  judicial  notice  of  state  of  art  where  same  con- 
sists of  single  patent. 

Bight  to  patent  for  new   combination   of   machines   or  processes. 
Note,  20  E.  B.  C.  157,  159. 

Who  is  true  and  first  inventor.    Note,  20  £.  R.  C.  184. 
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Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  E.  C.  526. 

174  T7.  8.  499-610,  43  L.  Ed.  1066,  19  Sup.  Ot.  716,  WADE  ▼.  TBAVIS 

COUNTY. 

Bonds  of  county  Issued  and  purchased  in  good  faith  are  valid,  though 
no  provision  for  Interest  and  sinking  fund  was  made  before  issued  as  re- 
quired by  statute. 

Approved  in  State  v.  Gordon,  217  Mo.  122,  116  8.  W.  1104,  holding 
water  bonds  not  void  because  city  provided  for  tax  to  pay  "semi-annual" 
interest  and  portion  of  sinking  fund,  instead  of  ''iannual/'  as  required 

by  Constitution, 

• 

Supreme  Court  will  look  not  only  to  Constitutions  and  statutes  of 
States^'  but  to  the  decisions  of  their  hls^test  courts  to  determine  what 
their  laws  are. 

Approved  in  Gulf  &  Ship  Island  B.  B.  Co.  ▼.  Heroes,  183  U.  8.  72, 
46  L.  Ed.  89,  22  Sup.  Ct.  28,  holding  charter  granted  by  Mississippi  act 
of  1882,  subject  to  constitutional  power  to  amend  or  repeal;  Loeb  v. 
Trustees  of  Columbia  Tp.,  179  U.  S.  493,  46  L.  Ed.  291,  21  Sup.  Ct.  182, 
holding  Circuit  Court  bound  by  Ohio  court's  decision  as  to  validity  of 
bonds  at  time  of  issue  unaffected  by  later  contrary  holding;  Hartford 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  176  U.  S.  108,  44  L.  Ed.  92,  20  Sup.  Ct. 
40,  holding  Federal  court  sitti  g  in  State  bound  by  State  decision  up- 
holding contract  whereby  railroad  is  exempted  from  negligence  liability 
for  firing  leased  warehouse ;  Nielsen  v.  Chicago  etc.  R.  Co.,  187  Fed.  397, 
109  C.  C.  A.  226,  applying  rule  in  denying  relief  under  railroad  fence  law 
of  1902 ;  Yocum  v.  Parker,  134  Fed.  212,  67  C.  C.  A.  227,  construing  de- 
vise under  Missouri  laws ;  Christie  Grain  &  Stock  Co.  v.  Board  of  Trade, 
125  Fed.  167,  61  C.  C.  A.  11,  following  Illinois  decision  construing  State 
statutes,  denying  aid  of  court  to  Chicago  board  of  trade  to  protect  prop- 
erty right  in  quotations,  deals  being  in  futures ;  Duluth  Brewing  etc.  Co. 
V.  City  of  Superior,  123  Fed.  356,  59  C.  C.  A.  481,  upholding  municipal 
ordinance  of  Wisconsin  city,  requiring  all  dealers  in  liquors  to  obtain 
license  from  city;  National  etc.  Pipe  Works  v.  Oconto  City  Water  Sup- 
ply Co.,  113  Fed.  801,  51  C.  C.  A.  465,  holding  where  State  court  holds 
waterworks  not  subject  to  mechanic's  lien,  unsecured  creditor  cannot 
maintain  suit  to  redeem  from  sale;  Swanson  v.  City  of  Ottumwa,  131 
Iowa,  549,  9  Ann.  Gas.  1117,  6  L.  E.  A.  (N.  S.)  860, 106  N.  W.  12,  change 
of  judicial  decision  does  not  impair  obligation  of  contract;  In  re  Dille, 
119  lowa,  582,  93  N.  W.  574,  holding  judgment  exempting  property  of 
college  cori"  oration  from  taxation  as  school  property  not  res  ad  judicata 
in  favor  of  subsequent  grantee  using  same  for  profit;  MoUer  v.  Gal- 
veston, 23  Tex.  Civ.  702,  57  S.  W.  1121,  holding  delay  of  two  years  in 
issue  of  authorized  drainage  bonds  does  not  invalidate  same;  Falconer 
V.  Simmons,  51  W.  Va.  177,  41  S.  E.  196,  holding  overruling  decision 
does  not  destroy  force  of  overruled  holding  where  contracts  entered  on 
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faith  tliereof ;  Town  of  Weston  v.  Ralston,  48  W.  Va.  190,  36  S.  E.  455, 

holding-  public  easement  established  over  public  highway  prevails  over  all 

titles  ;  Clarksbui^  Electric  Light  Co.  v.  Clarksburg,  47  W.  Va.  747, 35  S.  E. 

^,  following  West  Virginia  decisions  holding  municipal  grant  of  non- 

^^xclusi^ve  right  to  use  streets  for  electricity  creates  valid  contract.  ' 

Distinguished  in  Theological  Seminary  v.  People,  189  111.  465,  59  N.  E. 

583,  holding  State  not  estopped  by  judgments  of  County  Court  to  tax 

l&nds  lield  exempt  by  such  court. 

dusiveness  upon  Federal  courts  of  construction  given  to  statute 
State  court  subsequent  to  accrual  of  rights  involved.  Note, 
Ann.  Oaa.  1213. 

stions  of  State  law  as  to  which  State  court  decisions  must  be 
»Xlowed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
ote,  40  L.  E.  A.  (N.  S.)  395,  397,  399,  407,  409. 

I^i^^liaalification  of  judge  who  is  resident  or  taxpayer  in  municipality 
^^^liich  is  party  to  proceedings  before  him.    Note,  6  Ann.  Gaa.  407. 


^74  ^-^-       S.  510-^39,  48    Ik  Ed.    1065,  19    Sup.    Ot.  851,    THE    OUNDB 
^OX>ltiaUE8. 

^^^^^    modem  cruiser  may  maintain  an  effective  blockade,  if  entry  ren- 
4et«^    ^^ciigeraus  thereby. 

KPT>Tro^ed  in  The  New  Foundland,  176  U.  S.  114,  44  L.  Ed.  392,  20 
Stvp*  ^*^-  280,  holding  forfeiture  as  prize  should  not  be  made  on  evidence 
oi  ^^^Picious  circumstances  pointing  to  attempt  to  run  blockade. 

"^^tede  Bodrigues"  restored  without  damages,  costs  except  attorneys' 
feet  charged  against  vessel. 

Approved  in  The  Buena  Ventura,  176  U.  S.  396,  44  L.  Ed.  210,  20 
Sup.  Ct.  152,  denying  damages  and  costs  to  Spanish  vessel  seized  as  prize 

Apnl,  1898,  on  probable  cause  but  subsequently  exempted  by  proclami^ 

tion. 

^'^^  ^-  8.  589-646,  48  L.  Ed.  1077,  19  Sup.  Ot.  802,  OOHN  ▼.  DAUSY. 

Not  cited. 

'^^  ^-   S.  545-^51,  48  L.  Ed.   1079,  19  Snp.  Ot.  784,  MEW  MEXIOO  ▼. 
TIKITED  STATES  TBUST  CO. 

'^ht  of  way"  in  railroad  grant,  exempt  from  taxation,  means  actual 
territory  included  therein. 

Distinguished  in  St.  Louis  K.  C.  &  C.  R.  Co.  v.  Wabash  R.  Co.,  152 
^ed.  852,  81  C.  C.  A.  643,  and  St.  Louis  etc.  R.  R.  Co.  v.  Wabash  R.  R. 
<^>  217  U.  S.  253.  54  L.  Ed.  756,  30  Sup.  Ct.  510,  both  holding  right 
of  way  as  used  in  decree  giving  railroad  use  of  right  of  way  and  terminal 
i&cilities  of  another  applied  to  terminal  facilities  and  lines  to  industrial 
estabHshments  as  they  naturally  increased;  Illinois  Cent.  R.  Co.  v.  Tay- 
lor, 164  Ky.  157,  175  S.  W.  29,  holding  "right  of  way"  as  used  in  deed 
conveying  railroad  was  ground  owned  and  used  by  company. 
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Act  of  July  27,  1866,  did  not  exempt  railway  right  of  way  acquired 
fkom  private  owners. 

Approved  in  United  States  Trust  Co.  v.  Territory,  10  N.  M.  420,  427, 
430,  62  Pac.  988,  991,  992,  holding  taxable  right  of  way  and  improve- 
ment of  Atlantic  &  Pacific  railroad  in  New  Mexico  over  land  not  part 
of  public  domain  on  June  27, 1866;  Territory  v.  Santa  Fe  Pac.  R.  R.  Co., 
10  N.  M.  412,  418,  62  Pac.  985,  holding  decision  as  to  invalidity  of  taxes 
on  railway  property  binds  same  parties  as  to  all  matters  offered  or  offer- 
able  to  sustain  or  defeat  claim. 

Corporate  taxation  as  affected  by  eontraot  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  78. 

174  U.  8.  552-677,  43  L.  Ed.  1081,  19  Sap.  Ot.  817,  U>XnSVTLLB,  K.  A. 
ft  O.  B.  B.  CO.  V.  I.0ni8VII.IC  TBT78T  CO. 

Stockholder's  citizenship  determines  citizenship  of  corporation. 
Approved  in  Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  615,  where  rail- 
road formed  by  consolidation  of  Illinois  and  Iowa  companies  united  with 
five  Iowa  companies  to  form  new  company,  it  could  not  remove  suit  to 
Federal  court. 

Corporation  remains  a  citizen  of  State  where  created  for  Federal  juris- 
diction, though  afterward  incorporated  in  other  States. 

Approved  in  Richards  v.  Michigan  Cent.  R.  R.  Co.,  186  U.  S.  479,  46 
L.  lUL  1266,  22  Sup.  Ct.  942,  Revett  v.  Clise,  207  Fed.  676,  Baldwin  v. 
Pacific  Power  etc.  Co.,  199  Fed.  293,  and  Atlantic  Coast  Line  R.  Co.  v. 
Dunning,  166  Fed.  856,  94  C.  C.  A.  128,  all  following  rule ;  Southern  Ry. 
Co.  V.  Allison,  190  U.  S.  336,  338,  47  L.  Ed,  1083,  1084,  23  Sup.  Ct.  717, 
718,  holding  Virginia  corporation  becoming  domestic  in  North  Carolina 
not  citizen  of  latter  State  for  Federal  jurisdiction ;  Chicago  etc.  Ry.  Co. 
V.  Stephens,  218  Fed.  539,  134  C.  C.  A.  263,  holding  allegation  that  cor- 
poration was  citizen  of  State  without  alleging  incorporation  in  that  State 
did  not  show  citizenship  to  give  jurisdiction;  St.  Louis  etc.  R.  Co.  v. 
Cross,  171  Fed.  486,  and  Cummins  v.  Chicago  etc  R.  Co.,  193  Fed.  239, 
240,  241,  both  holding  by  purchase  of  property  and  franchise  of  another 
company  corporation  did  not  become  citizen  of  State  in  which  such  com- 
pany was  organized  and  its  road  lay;  Lee  v.  Atlantic  etc.  R.  Co.,  150 
Fed.  794,  796,  under  S.  C.  Code  1902,  §  2050  et  seq.,  relating  to  con- 
solidation of  corporations,  merger,  by  which  foreign  corporation  absorbs 
another,  docs  not  make  such  corporation  citizen  of  South  Carolina  for 
purposes  of  Federal  jurisdiction;  Evans ville  etc.  Traction  Co.  v.  Hender- 
son Bridge  Co.,  141  Fed.  53,  72  C.  C.  A.  539,  foreign  railroad  complying 
with  Ky.  Stats.  1903,  §  841,  could  not  exercise  right  of  eminent  domain ; 
Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  359,  367,  368, 
holding  corporation  incorporated  in  Massachusetts  and  Connecticut  can- 
not be  sued  in  former  State  by  citizen  thereof,  alleging  corporate  citizen- 
ship in  Connecticut;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens*  Light  etc. 
Power  Co.,  123  Fed.  593,  holding  New  Jersey  corporation  without  char- 
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tcr  power  to  engage  in  gas  bnsiness  cannot  do  so  in  State  of  Washing- 
ton; Winn  V.  Wabash  R.  R.  Co.,  118  Fed.  64,  holding  railroad 
incorporated  in  several  States,  in  Missouri  nnder  Rev.  Stats.  1899, 
§  1059,  becomes  citizen  of  each  State  and  Missouri  cause  not  removable ; 
Goodloe  V.  Tennessee  Coal  etc.  R.  R.  Co.,  117  Fed.  361,  holding  Ala.  Acts 
1892-93,  "Relating  to  Tennessee  Coal,  Iron  ft  Railroad  Company,  and  to 
confer  certain  rights  on  such  corporation,"  does  not  reincorporate  same ; 
Westheider  v.  Wabash  Ry.  Co.,  115  Fed.  841,  holding  Ohio  corporation 
oi^ganized  to  purchase  railroad  property  owned  by  roads  of  five  States 
citizen  of  Ohio  for  Federal  jurisdiction ;  Collins  v.  City  of  Ashland,  112 
Fed.  177,  holding  diversity  of  citizenship  when  suit  brought  sufficient, 
though  plaintiff  subsequently  became  citizen  of  defendant's  State; 
Walters  v.  Chicago  etc.  R.  R.  Co.,  104  Fed.  378,  379,  380,  holding  foreign 
corporation  reincorporating  in  Nebraska  to  acquire  right  of  eminent 
domain,  still  nonresident  for  Federal  jurisdiction ;  Willson  v.  Winchester 
etc.  Ry.  Co.,  99  Fed.  646,  holding  action  by  citizen  of  West  Virginia 
against  Maryland  railroad,  as  lessee  of  West  Virginia  road,  removable 
to  Federal  court;  Smith  v.  New  York  etc.  Ry.  Co.,  96  Fed.  505,  607,  hold- 
ing railway  corporation  formed  by  concurrent  acts  of  Massachusetts  and 
Connecticut  legislatures,  merging  Massachusetts  road  is  citizen  of 
Massachusetts  for  jurisdiction ;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark. 
467,  458,  75  S.  W.  728,  foreign  railroad  complying  with  Acts  1889,  c.  34, 
p.  43,  may  exercise  right  of  eminent  domain ;  Plummer  v.  Chesapeake  etc. 
Ry.  Co.,  143  Ky.  Ill,  33  L.  R.  A.  (N.  S.)  862,  136  S.  W.  166,  holding 
statute  requiring  foreign  corporation  to  reincorporate  in  State  as  condi- 
tion to  operating  railroad  therein  did  not  divest  it  of  its  original  citizen- 
ship; Davis  V.  Chesapeake  etc  Ry.  Co.,  116  Ky.  153,  76  S.  W.  277,  com- 
pliance by  foreign  railroad  with  Ky.  Stats.  1899,  §811,  relating  to 
domestication  of  foreign  corporations,  does  not  deprive  it  of  right  to  re- 
move suit  by  citizen  of  State;  Goodwin  v.  Claytor,  137  N.  C.  232,  107 
Am.  St.  Rep.  479,  67  L.  R.  A.  209,  49  S.  E.  176,  determining  right  to 
garnishee  foreign  corporation ;  Wilson  v.  Southern  Ry.  Co.,  64  S.  C.  168, 
169,  36  S.  £.  702,  971,  holding  railroad  incorporated  in  Virginia,  though 
complying  with  South  Carolina  laws  for  becoming  domestic,  is  nonresi- 
dent of  latter  State  for  jurisdictional  purposes ;  Calvert  v.  Southern  Ry. 
Co.,  64  S.  C.  146,  41  S.  E.  964,  965,  holding  Virginia  corporation  becom- 
ing domestic  through  compliance  with  S.  C.  Laws  1896,  remains  non- 
resident of  latter  State  for  Federal  jurisdiction;  dissenting  opinion  in 
Hurst  V.  Southern  Ry.  Co.,  162  N.  C.  376,  78  S.  E.  437,  majority  hold- 
ing suit  against  foreign  corporation  purchasing  railroad  on  foreclosure 
could  not  be  removed  to  Federal  court,  since  statute  provided  that  selling 
corporation  be  automatically  dissolved  on  sale  and  purchaser  be  a  new 
corporation;  Mackay  v.  New  York  etc.  R.  Co.,  82  Conn.  89,  24  L.  R.  A. 
(N.  S.)  768,  72  Atl.  589,  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  425,  60 
Atl.  832,  and  Carolina  etc.  Ry.  v.  McCown,  84  S.  C.  337,  66  S.  E.  423,  all 
arguendo. 
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«  _ 

Distin^ished  in  Carolina  Coal  etc.  Co.  v.  Southern  Ry.  Co.,  144  N.  C. 
739,  756,  57  S.  E.  446,  452,  holding  foreign  corporation  purchasing  prop- 
erty of  domestic  corporation  on  foreclosure  became  ipso  facto,  under 
statute,  a  new  corporation  subject  to  jurisdiction  of  State  courts;  Deb- 
nam  v.  Southern  etc.  Tel.  Co.,  126  N.  C.  845,  847,  36  S.  E.  274,  holding 
New  York  corporation  becoming  domestic  by  compliance  with  Pub.  Laws 
1899,  cannot  remove  suit  of  South  Carolina  citizen  involving  no  Federal 
question;  Stonega  Coke  etc.  Co.  v.  Southern  Steel  Co.,  123  Tenn.  447, 
448,  31  L.  R.  A.  (N.  S.)  278, 131  S.  W.  993,  holding  legislature  had  power 
to  make  foreign  corporation  a  corporation  of  State  in  regard  to  property 
and  acts  done  in  State;  dissenting  opinion  in  Calvert  v.  Southern  Ry. 
Co.,  64  S.  C.  150,  41  S.  E.  966,  968,  969,  971,  majority  holding  Virginia 
corporation  becoming  domestic  by  complying  with  South  Carolina  laws 
remains  nonresident  for  purposes  of  Federal  jurisdiction. 

Imputation  of  knowledge  of  personally  interested  officers  to  bank. 
Note,  29  L.  R.  A.  (N.  S.)  659. 

A  suit  to  cancel  guaranty  of  negotiable  bonds  wMch  migbt  otherwise 
pass  into  hands  of  bona  fide  irarchasers  and  to  restrain  suits  as  guaranty, 
because  of  facts  not  appearing  on  face   can  only  be  brought  in  equity. 

Approved  in  Pere  Marquette  R.  Co.  v.  Bradford,  149  Fed.  496,  where 
negotiable  corporate  bonds  procured  to  be  issued  by  fraud,  corporation 
may  sue  holders  chargeable  with  notice  of  fraud  for  their  cancellation. 

Under  statute  authorizing  directors  of  railroad,  on  majority  petition 
of  stockholders,  to  execute  guaranty  of  negotiable  bonds  of  another  cor- 
poration, negotiable  guaranty  executed  without  sucb  authority  ftom  stock- 
holders is  void  as  to  purchasers  with  notice^  and  valid  as  to  purchasers 
in  good  faith. 

Approved  in  St.  Vincent  College  v.  Hallett,  201  Fed.  474,  475,  476, 
119  C.  C.  A.  647,  holding  unauthorized  act  of  president  of  educational 
corporation  in  executing  notes  for  his  own  purposes  did  not  bind  corpo- 
i*ation,  though  notes  received  in  good  faith;  Kellogg-Mackay  Co.  v. 
Havre  Hotel  Co.,  199  Fed.  733, 118  C.  C.  A.  165,  holding  under  Montana 
statutes,  mercantile  corporation  could  not  be  guarantor;  Gay  v.  Hudson 
River  etc.  Power  Co.,  190  Fed.  785,  holding  irregularity  in  exercise  of 
power  by  vote  of  stockholders  to  guarantee  bonds  of  another  corpora- 
tion did  not  make  guaranty  ultra  vires  as  to  purchasers  in  good  faith; 
%  In  re  New  York  Car  Wheel  Works,  141  Fed.  432,  upholding  validity  of 
uotes  of  bankrupt  corporation ;  Board  of  Commrs.  of  Stanly  Co.  v.  Color, 
113  Fed.  716,  717,  723,  51  C.  C.  A.  379,  holding  county  issuing  bonds  for 
railway  stock  subscribed  as  authorized,  holding  stock  and  taxing  road, 
estopped  thereby  to  deny  necessity  of  subscription  or  interest  of  county ; 
Central  Trust  Co.  v.  Indiana  etc.  R.  R.  Co.,  98  Fed.  669,  670,  39  C.  C.  A. 
220,  holding  company  leasing  line  across  Indiana  not  within  Indiana 
statute  permitting  road  with  line  extending  thus  to  guarantee  bonds  of 
another;  Crook  v.  International  Trust  Co.,  32  App.  D.  C.  510,  holding 
representations  by  officers,  having  power  to  perform  acts  on  its  behalP 
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that  such  acts  have  been  performed  were  binding  on  corporation; 
Georgia  etc.  R.  Co.  v.  Miller,  144  Oa.  665,  87  S.  E.  897,  upholding  bonds 
of  railroad,  issued  under  authority  of  stockholders'  meeting,  of  which 
holders  of  small  portion  of  stock  did  not  receive  notice ;  Greene  v.  Mid- 
dlesborough  Town  &  Lands  Co.,  121  Ky.  364,  89  S.  W.  231,  holding  void 
guaranty  by  corporation  of  payment  of  dividends  by  another  corpora- 
tion ;  Armstrong  v.  Stearns,  156  Mich.  605-607,  121  N.  W.  315,  note  of 
limited  partnership  executed  by  manager  held,  under  facts,  valid  in 
hands  of  bona  fide  purchaser. 

Distinguished  in  Westerlund  v.  Black  Bear  Min.  Co.,  203  Fed.  615,  617, 
121  C.  C.  A.  627,  holding,  under  facts,  corporation  and  creditors  could 
not  avoid  mining  lease  executed  by  it  without  approval  of  stockholders, 
when  provision  for  such  approval  was  made  for  benefit  of  stockholders 
only;  Terre  Haute  &  I.  R.  R.  Co.  v.  Cox,  102  Fed.  837,  42  C.  C.  A.  654, 
holding  lease  of  road  in  another  State  unauthorized  when  made  vali- 
dated by  subsequent  statute;  dissenting  opinion  in  St.  Vincent  College 
V.  Hallett,  201  Fed.  483,  486,  119  C.  C.  A.  647,  majority  holding  unau- 
thorized act  of  president  of  educational  corporation  in  executing  notes 
for  his  own  use  did  not  bind  corporation,  though  notes  taken  in  good 
faith. 

Power  of  corporation  to  g^iarantee  stock  or  bonds  of  another  cor- 
poration.   Note,  11  Ann.  Cas.  891,  894. 

■ 

174  tr.  a  578-^79,  43  L.  Ed.  1092,  19  Sup.  Ot.  881,  UNITED  STATES  ▼. 
COE. 

Not  cited. 

174  U.  8.  580-690,  43  Ik  Ed.  1093,  19  Sup.  Ot.  766,  MXSSOUBI,  K.  ft  T. 
B.  Bw  CO.  v.  McOANN. 

Supreme  Court  accepts  interpretation  of  State  statute  made  by  liighest 
court  of  State. 

Approved  in  Berea  College  y.  Kentucky,  211  U.  S.  56,  58  L.  Ed.  86,  29 
Sup.  Ct.  33,  upholding  construction  placed  by  State  court  on  State  stat- 
ute relating  to  separate  teaching  of  negroes  and  whites ;  Smiley  v.  Kan- 
sas, 196  U.  S.  455,  49  L.  Ed.  550,  25  Sup.  Ct.  289,  upholding  Kansas 
Anti-trust  Act  of  1897;  New  York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed. 
333,  16  L.  R.*A.  (N.  S.)  1103,  86  C.  C.  A.  502,  applying  rule  to  railroad 
fence  law;  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  351,  applying  rule 
to  statute  giving  right  of  action  for  wrongful  death ;  State  Trust  Co.  v. 
E^nsas  City  etc.  R.  Co.,  129  Fed.  459,  refusing  to  follow  Missouri  Court 
of  Appeals  construction  of  State  statute,  since  its  decision  is  not  con- 
elusive  on  Missouri  Supreme  Court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 
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Questions  eonsidered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  E.  A.  576. 

Statute  of  Missouri  of  1880,  providing  that  carrier  accepting  property 
for  carriage  from  one  place  to  another  shall  be  Uahle  for  any  loss  sus- 
tained by  Its  negligence  or  that  of  another  carrier,  does  not  prevent  carrier 
from  limiting  its  contract  of  carriage  to  end  of  Its  own  line. 

Approved  in  Tullis  v.  Lake  Erie  &  Western  R.  R.  Co.,  176  U.  S.  353, 
44  L.  Ed.  195,  20  Sup.  Ct.  138,  upholding  Ind.  Sess.  Laws  1893,  p.  294, 
as  construed  by  State  court,  rendering  railways  liable  to  employees  for 
injury  by  fellow-servant;  American  Linseed  Oil  Co.  v.  Crumbine,  207 
Fed.  337,  125  C.  C.  A.  82,  holding  statute  prohibiting  sale  under  name 
of  turpentine  of  any  article  not  in  fact  turpentine,  unless  ingredients 
are  specified  on  label,  was  not  void  under  Fourteenth  Amendment ;  Kan- 
sas City  etc.  Ry.  Co.  v.  Board  of  R.  R.  Commrs.,  106  Fed.  358,  holding 
Arkansas  railroad  commission  cannot  fix  freight  rates  between  Arkan- 
sas points  where  line  lies  largely  in  Indian  Territory;  Missouri  Pac.  Ry. 
Co.  V.  Baden,  80  Kan.  409, 102  Pac.  503,  holding  initial  carrier  liable  for 
loss  on  connecting  line,  under  contract  to  carry  to  destination,  which 
sought  to  limit  liability  to  loss  on  its  own  line;  Simmons  Hardware  Co. 
V.  St.  Louis  etc.  Ry.  Co.,  140  Mo.  App.  138,  139,  120  S.  W.  665,  and 
Crockett  v.  St.  Louis  etc.  Ry.  Co.,  147  Mo.  App.  374,  126  S.  W.  251,  both 
holding,  under  bill  of  lading,  initial  carrier  was  exempt  from  liability  for 
loss  on  proving  delivery  to  connecting  carrier  in  good  condition;  Farm- 
ers '  Bank  v.  Wabash  R.  Co.,  119  Mo.  App.  16,  95  S.  W.  290,  and  Black- 
mer  &  Post  Pipe  Co.  v.  Mobile  etc.  R.  Co.,  137  Mo.  App.  503, 119  S.  W.  10, 
both  holding,  under  statute  of  1889,  initial  carrier  could  not  limit  its 
liability  for  negligence  of  connecting  carrier  where  contract  is  ^or  car- 
riage to  destination;  Western  Sash  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  177 
Mo.  651,  654,  656,  657,  76  S.  W.  1001,  1002,  upholding  Rev.  Stats.  1889, 
§  944,  making  railway  issuing  bills  of  lading  in  Missouri  liable  for  own 
and  connecting  carrier's  negligence;  Marshall  &  Michel  Grain  Co.  v. 
Kansas  City  etc.  Ry.  Co.,  176  Mo.  488,  489,  490,  75  S.  W.  640,  641,  up- 
holding Rev.  Stats.  1899,  §  5222,  making  railway  issuing  bills  of  Jading 
in  Missouri  liable  for  own  and  connecting  carrier's  negligence;  Callahan 
V.  St.  Louis  etc.  Ry.  Co.,  170  Mo.  494,  94  Am.  St.  Rep,  761,  71  S.  W.  214, 
upholding  Mo.  Rev.  Stats.  1899,  §  2873,  making  railroad  liable  for  fellow- 
servant 's  negligence  in  operating  road,  construed  to  include  section- 
hands  ;  Griffith  v^  Atchison  etc.  Ry.  Co.,  114  Mo.  App.  597,  90  S.  W.  410, 
where  passenger  bought  ticket  to  point  on  connecting  line,  which  limited 
liability  to  first  company's  line,  such  company  not  liable  for  loss  of  bag- 
gage after  its  delivery  to  connecting  line;  Houston  etc.  R.  R.  Co.  v. 
Mayes,  36  Tex.  Civ.  608,  83  S.  W.  55,  upholding  Rev.  Stats.,  arts.  4497- 
4500,  requiring  railroads  to  furnish  cars  to  shipper  within  six  days  after 
application;  Pacific  Express  Co.  v.  Pittman,  30  Tex,  Civ.  328,  71  S.  W. 
313,  upholding  Illinois  statute  making  it  unlawful  for  common  carrier 
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to  limit  common-law   liability  to  deliver  property   safely;  Nenno  v. 
Chicago  ete.  Ry.  Co.,  106  Mo.  App.  549,  80  S.  W.  26,  arguendo. 

Distinguished  in  Elliott  v.  Felton,  119  Fed.  272,  56  C.  C.  A.  74,  hold- 
ing T^ennessee  decision  that  conductor  was  vice-principal  and  not  fellow- 
servAzi.t  of  brakeman  not  construction  of  act  for  survival  of  actions. 

Constitutionality  of  statutes  regulating  liability  of  connecting  ear- 
ners of  goods.    Note,  1  Ann.  Gas.  708. 

8l:ate  r^^lation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  11. 

8t;ate  r^ulation  of  carriers'  liability  on  shipments  over  connecting 
lines  as  interference  with  interstate  commerce.  Note,  7  L.  R.  A. 
<N.  S.)  389. 

Inability  of  connecting  carrier  for  loss  beyond  own  line.  Note,  31 
Xi.  B.  A.  (N.  S.)  27,  53.  78. 

1*7^    TT.    a  590-509,  48  L.  Ed.  1098,  19  Sap.  Ot.  886,  OBO.  M.  WEST  CO. 
▼-    I.BB. 

^^'Vliere  text  of  statute  is  amblgnoos,  we  must  look  beneath  tlie  test 
to  ftsc^rtain  and  enforce  intent  of  lawmakers. 

^Pl>roved  in  United  States  v.  Newman,  42  App.  D.  C.  96,  Ann.  Gas. 
lvI6I>y  1146,  applying  rule  in  construing  section  1540,  D.  C.  Code. 

TTixder  Bankruptcy  Act,  deed  of  general  assignment  for  creditors  Jus- 
^®s  a^ndlcation  of  bankruptcy  witkont  regard  to  solvency,  and  denial 
^  ^x^aolvency  as  defense  to  petition  does  not  state  defense. 

-^Pl>roved  in  In  re  Federal  Mail  &  Express  Co.,  233  Fed.  695,  In  re 
^^*i,    227  Fed.  844,  In  re  Russell  Wheel  &  Founiy  Co.,  222  Fed.  575, 
^    ^«^    Farthing,  202  Fed.  566,  Cook  v.  Robinson,  194  Fed.  790,  114 
^'  ^-    Jl.  505,  Canner  v.  Webster  Tapper  Co.,  168  Fed.  523,  93  C.  C.  A. 
^^>   In  re  Duplex  Radiator  Co.,  142  Fed.  907,  In  re  Salmon  ft  Salmon, 
^^    ^ed.  399,  In  re  Sully,  142  Fed.  896,  Gill  v.  Farmers'  etc.  Bank, 
^^^    Ate.  App.  404,  176  S.  W.  1112,  all  following  rule;  Elliott  v.  Trcp- 
pney,     287  U.  S.  330,  47  L.  Ed.  202,  23  Sup.  Ct.  134,  holding  under 
sec'ti.ox^  3,  clause  c.  Bankruptcy  Act  1898,  proof  of  insolvency  is  com- 
P^^^«    defense  to  proceedings  after  general  assignment;  Bryan  v.  Bern- 
hcime^r,  181  U,  S.  193,  46  L.  Ed.  818,  21  Sup.  Ct.  569,  holding  general 
**f^S«ixnent  an  act  of  bankruptcy,  vesting  assignee  with  agency  to  dis- 
trioxite  property  among  bankrupt's  creditors;  In  re  Scott,  226  Fed.  202, 
trtLBt^Q  in  bankruptcy  takes  title  from  debtor,  though  assignment  made 
lo**    «ireditors ;  In  re  Heleker  Bros.  Mercantile  Co.,  216  Fed.  970,  mort- 
^^  'With  defeasance  executed  by  corporation  of  all  its  property  to  trus- 
tees li«ld  to  be  assignment  for  creditors  and  to  constitute  act  of  bank- 
t^V^ ;  ffill  v.  Western  Electric  Co.,  214  Fed.  246,  130  C.  C.  A.  613, 
liolding  petition  for  appointment  of  receiver  of  his  property  by  one  in- 

xvni— 18 
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solvent  at  time  constituted  act  of  bankruptcy ;  In  re  Wenatchee  Heights 
Orchard  Co.,  204  Fed.  676,  holding  appointment  of  receiver  in  State 
court  in  creditor's  suit  alleging  corporation  insolvent  was  act  of  bank- 
ruptcy;  In  re  Withe:cbee,  202  Fed.  899,  121  C.  C.  A.  254,  holding  while 
adjudication  of  bankruptcy  remained  in  force  corporation  must  be  re- 
garded as  insolvent  for  purposes  of  bankruptcy  administration,  regard- 
less of  assets  and  liabilities ;  In  re  Folkstad,  199  Fed.  365,  act  of  bank- 
ruptcy must  be  such  when  committed ;  In  re  Throckmorton,  196  Fed.  659, 
116  C.  C.  A.  348,  holding,  though  provisions  of  official  form  not  complied 
with  by  trustee,  sale  of  bankrupt's  encumbered  estate  free  of  liens  was 
valul  under  facts ;  In  re  American  Guarantee  etc.  Co.,  192  Fed.  408,  hold- 
ing resolution  of  directors  of  corporation  and  stockholders  that  it  was 
unable  to  pay  debts  and  was  willing  to  be  adjudged  bankrupt  was  act  of 
bankruptcy;  In  re  Northampton  Portland  Cement  Co.,  179  Fed.  727, 
where  bankrupt  admitted  inability  to  pay  debts  and  willingness  to  be 
adjudged  bankrupt,  it  could  be  so  adjudged  over  objection  of  creditors, 
though  it  was  not  insolvent ;  In  re  Farrell,  176  Fed.  511,  612, 100  C.  C.  A. 
63,  assignment  for  creditors  rests  primarily  on  common-law  power  to  dis- 
pose of  property;  In  re  Larkin,  168  Fed.  102,  holding  conveyance  to  de- 
fraud creditors  was  act  of  bankruptcy,  though  debtor  solvent ;  In  re  Lisk 
Mfg.  Co.,  167  Fed.  412,  holding  resolution  of  directors  admitting  inabil- 
ity to  pay  debts  and  willingness  to  be  adjudged  bankrupt  sufficient  to 
authorize  adjudication  at  suit  of  creditors;  In  re  Ward,  161  Fed.  758, 
proof  of  insolvency  at  time  of  filing  petition  is  necessaiy  where  act  of 
bankruptcy  alleged  was  conveyance  in  fraud  of  creditors;  In  re  Berten- 
shaw,  157  Fed.  368,  375,  13  Ann.  Oaa.  986,  17  L.  R.  A.  (N.  S.)  886,  85 
C.  C.  A.  61,  holding  partnership  could  be  adjudged  solvent  regardless  of 
solvency  of  its  members;  Acme  Food  Co.  v.  Meier,  153  Fed.  77,  82 
C.  C.  A.  208,  solvency  when  petition  is  filed  is  not  defense  to  bankruptcy 
petition  filed  under  subdivision  2,  section  3,  Bankruptcy  Act;  In  re 
C.  Moench  &  Sons  Co.,  130  Fed,  687,  66  C.  C.  A.  37,  in  involuntary  pro- 
ceedings in  bankruptcy  against  manufacturing  corporation  under  Bank- 
ruptcy Act,  §  3a,  cl.  6,  based  on  its  written  admission  of  inability  to 
pay  debts  and  willingness  to  be  adjudged  bankrupt,  creditor  cannot 
prove  its  solvency  as  defense;  Couts  v.  Townsend,  126  Fed.  250,  holding 
whether  debtor  is  insolvent  or  not,  general  assignment  by  him  is  act  of 
bankruptcy ;  In  re  Chase,  124  Fed.  758,  769,  69  C.  C.  A.  6*29,  holding  as- 
signment fairly  made  to  facilitate  equal  distribution  of  property  of 
bankrupt  does  not  preclude  assignee's  recovery  for  services  rendered; 
In  re  C.  Moench  &  Sons  Co.,  123  Fed.  968,  holding  vote  of  corporate 
directors  declaring  inability  to  pay  debts  and  willingness  to  be  adjudged 
bankrupt  warrants  adjudication  regardless  of  solvency;  In  re  Slomka, 
122  Fed.  631,  68  C.  C.  A.  322,  holding  void,  under  30  Stat.  664,  assign- 
ment for  creditors  executed  within  four  months  of  filing  petition;  Day 
v.  Beck  etc.  Hardware  Co.,  114  Fed.  835,  52  C.  C.  A.  468,  holding  nnder 
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30  Stat.  544,  actual  solvency  of  debtor  making  general  assignment  con- 
stitutes no  defense ;  In  re  Mays,  114  Fed.  601,  holding  assignee  entitled 
to  aetoal  expenses  in  preserving  property  bnt  not  for  services  rendered; 
In  re  Tatam,  112  Fed.  51,  holding  assignee  allowed  actual  expenses  in 
protecting  property  but  not  for  services  rendered;  Wilbur  v.  Watson, 
111  Fed.  493,  holding  assignees  under  general  assignment  not  entitled  to 
compensation  from  estate  for  services  prjor  to  filing  of  petition;  Green 
River  Deposit  Bank  v.  Craig,  110  Fed.  139,  ^holding  sufficient  to  sustain 
petition  charge  that  individual  partners  as  *well  as  firm  made  general 
assignment;  In  re  West,  108  Fed.  941,  48  C.  C.  A.  155,  holding  burden 
of  proving  insolvency  does  not  rest  on  petitioning  creditor  after  general 
assignment,  opposing  creditor  must  prove  solvency;  Dressel  v.  North 
State  Lumber  Co.,  107  Fed.  257,  holding  general  assignment  by  lumber 
company  act  of  bankruptcy  within  meaning  of  statute ;  In  re  Plotke,  104 
Fed.  968,  44  C.  C.  A.  282,  holding  validity  of  general  assignment  under 
national  bankruptcy  law  decided  independently  6t  State  decision;  In  re 
Miner,  104  Fed.  521,  holding  creditors  assenting  to  debtor's  general  as- 
signment not  to  be  reckoned  in  determining  number  of  creditors  under 
Bankruptcy  Act  1898,  §  59b ;  In  re  Taylor,  102  Fed.  730,  42  C.  C.  A.  1, 
holding  answer  by  creditor  to  petition  in  involuntary  bankruptcy  that 
debtor  is  engaged  chiefly  in  farming  states  good  defense  under  Bank- 
ruptcy Act  1898;  Clark  v.  American  Mfg.  etc.  Co.,  101  Fed.  964,  42 
C.  C.  A.  120,  holding  general  assignment  by  officers  of  corporation  under 
directors'  resolution,  pursuant  to  majority  vote  of  stockholders,  war- 
rants petition  in  involuntary  bankruptcy;  Simonson  v.  Sinsheimer,  100 
Fed-  429,  40  C.  C.  A.  474,  holding  debtor  not  entitled  to  jury  in  petition 
in  involuntary  bankruptcy,  since  only  issue  for  jury  is  solvency  and  that 
immaterial;  Cox  v.  Wall,  99  Fed.  548,  holding  State  courts  have  concur- 
rent jurisdiction  of  actions  by  trustee  to  set  aside  fraudulent  transfers 
of  bankrupt ;  In  re  Meyer,  98  Fed.  980,  39  C.  C.  A.  368,  holding  general 
assignment  by  firm  act  of  bankruptcy,  though  not  including  partner's 
separate  property;  In  re  Emslie,  98  Fed.  721,  holding  preference  for 
antecedent  debt  as  by  merehanic's  lien  would,  if  not  discharged,  con- 
stitute an  act  of  bankruptcy ;  In  re  Rome  Planing  Mill,  96  Fed.  814,  hold- 
ing petitioning  creditors  in  'involuntary  bankruptcy  must  show  insol- 
vency of  bankrupt  when  preference  made;  Leidigh  Carriage  Co.  v. 
Stengel,  95  Fed.  642,  37  C.  C.  A.  210,  holding  under  Bankruptcy  Act 
1898,  §  3,  general  assignment  is  sufficient  to  warrant  adjudication  of 
bankruptcy  without  proof  of  insolvency  at  time  of  assignment ;  Ketcham 
V.  McNamara,  72  Conn.  712,  46  Atl.  147,  holding  under  Bankruptcy  Act 
of  1898,  trustee  of  assignment  under  State  insolvency  law  cannot  sue  to 
set  aside  fraudulent  preference ;  Swartz  v.  Frank,  183  Mo.  446,  82  S.  W. 
62,  determining  that  bankrupt  not  insolvent-  when  preferential  payment 
made;  Duryea  v.  Muse,  117  Wis.  407,  94  N.  W.  367,  holding  creditor  may 
recover  from  assignee  under  general  assignment  amount  of  debtor's  debt 
where  assets  exceed  amount  thereof. 
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Distinguished  in  Randolph  v.  Scru^^s,  190  U.  S.  636,  47  L.  EcL  1170, 
23  Snp.  Ct.  711,  holding  though  deed  of  assignment  avoided  by  subse- 
quent adjudication  of  bankraptey,  charge  for  preparing  same  provable 
as  unsecured  claim ;  Ynngbluth  v.  Slipper,  186  Fed.  776, 108  C.  C.  A,  106, 
where  one  member  of  private  banking  firm  made  assignment  for  cred- 
itors, proof  of  insolvency  is  required ;  In  re  Callison,  130  Fed.  989,  cred- 
itor cannot  maintain  petition  in  involuntary  bankruptcy  unless  he  was 
creditor  at  time  debtor  committed  act  of  bankruptcy;  In  re  H.  G.  Andrae 
Co.,  117  Fed.  563,  holding  cRattel  mortgage  withheld  from  record  an  un- 
reasonable time  until  after  mortgagor  made  assignment  not  validated  by 
subsequent  record ;  Vaccaro  v.  Security  Bank,  103  Fed.  438,  43  C.  C.  A. 
279,  holding  appointment  of  receiver  on  request  of  administrator  of  de- 
ceased partner  whose  death  dissolved  firm  not  a  general*  assignment ; 
Simonson  v.  Sinsheimer,  95  Fed.  952,  37  C.  C.  A.  337,  holding  creditors 
made  parties  to  proceedings  to  enforce  general  assignment,  not  repudi- 
ating assignment  allowing  sale  of  property,  estopped  to  petition  for 
involuntary  bankruptcy. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State  laws. 
Note,  45  L.  B.  A.  178,  185. 

Mere  statement  in  Bankruptcy  Act,  by  way  of  recital,  that  petition 
may  be  filed  "against  a  person  who  is  insolvent  and  wbo  baa  committed  an 
act  of  bankruptcy,"  does  not  add  further  requiremeiit  to  those  contained 
in  section  3  as  to  what  constitutes  act  of  bankruptcy. 

Approved  in  Bail  v.  Hartman,  9  Ariz.  325,  83  Pac.  360,  judgment  in 
bankruptcy  based  on  petition  alleging  claims  of  jurisdictional  amount 
but  not  particulars  of  claims  is  not  subject  to  collateral  attack. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1016. 

174  T7.  8.  60O-603,  43  L.  Ed.   1102,  l^  Sop^  Ot  721,  OOLUMBITB  OON- 
8TK0OTION  CO.  ▼.  OBAMS. 

Judiciary  Act  of  Biarch  3,  1891,  does  not  contemplate  seversl  sepa- 
rate appeals  on  merits  in  same  case  at  same  time  to  two  appellate  courts. 

Approved  in  United  States  v.  Larkin,  208  U.  S.  340,  52  K  Ed.  620,  28 
Sup.  Ct.  417,  dismissing  writ  of  error  from  District  Court  where  case 
was  appealable  to  Circuit  Court  of  Appeals;  Cincinnati,  Hamilton  etc. 
Ry.  Co.  V.  Thiebaud,  177  U.  S.  620,  44  L.  Ed.  918,  20  Sup.  Ct.  824,  dis- 
missing writ  of  error  from  Supreme  Court  to  Circuit  Court,  where  taken 
while  prior  writ  from  Circuit  Court  of  Appeals  pending. 

Distinguished  in  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  447,  124 
C.  C.  A.  327,  holding  writ  of  error  from  District  Court  to  Supreme  Court 
on  question  of  jurisdiction  ietnd  writ  to  Circuit  Court  of  Appeals  were 
maintainable  at  same  time. 
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174  T7.  8.  003,  48  L.  Ed.  1103,  19  Sap.  Ot.  884,  COLUMBUS  0OK8TBUC- 
TION  CO.  ▼.  CBANE. 

Not  eited. 

174  U.  &  603-610,  43  Ik  Ed.  1103,  19  Sop.  Ct.  761,  BIO  GBANDB  IBBI- 
OATION  ft  C.  CO.  V.  OIU>£BSI.E£VE. 

Judgment  cuinot  be  set  ftilde  on  motion  made  after  teim  at  which 
rendered. 

Appioved  in  Copper  King  v.  Johnson/ 105  U.  S.  627,  49  L.  Ed.  861,  26 
Sup.  Ct.  793,  and  Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  60,  both  follow- 
ing mle. 

Default  Judgment  may  be  entered  where  attorney  withdraws  appear- 
ance for  defendant  without  leave  of  court. 

Approved  in  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  394, 
116  C.  C.  A.  288,  refusing  to  set  aside  default  judgment;  Virginia  etc. 
Iron  Co.  V.  Harris,  151  Fed.  431,  80  C.  C.  A.  658,  setting  aside  judgment 
taken  during  absence  of  defendant  under  misunderstanding  as  to  time  of 
trial;  State  ▼.  Lankford,  158  Ind.  36,  62  N.  E.  624,  dismissing  appeal 
where  appellant  disregarded  Supreme  Court  rule  3,  requiring  index  of 
record ;  Mclnnes  v.  Sutton,  35  Wash.  389,  77  Pac.  737,  where,  on  denial 
of  continuance,  defendant's  connsel  withdrew  from  case,  judgment  there- 
after rendered  not  affected  thereby;  dissenting  opinion  in  Fnlton  v. 
Ramsey,  67  W.  Va.  334,  140  Am.  St  Rep.  969,  68  S.  £.  386,  majority 
holding  appearance  of  counsel  to  request  continuance  did  not,  under 
facts,  constitute  appearance  to  sustain  default  judgment. 

Distinguished  in  Jenkins  v.  York  Cliffs  Imp.  Co.,  110  Fed.  809,  hold- 
ing withdrawal  of  appearance,  entered  through  a  misapprehension,  does 
not  authorize  attack  on  service  on  g^und  of  fraud;  Martin  v.  Kirk,  3 
Tenn.  Civ.  606,  607,  holding  withdrawal  of  counsel  was  not  withdrawal 
of  pleas  and  did  not  warrant  default  judgment. 

Courts  may  rescind  or  repeal  their  rules,  or  in  establishing  them  may 
reserve  discretion  for  particular  cases;  but  the  rule  once  made  without 
quallflcation,  it  mutt  be  applied  to  all  cases  that  come  within  it. 

Approved  in  Drew  v.  Hogan,  26  App.  D.  C.  63,  holding  rule  42  of 
Supreme  Court  of  District  of  Columbia  had  force  of  statute;  Talty  v. 
District  of  Columbia,  20  App.  D.  C.  491,  holding  rule  of  x>olice  court  as 
to  time  of  signing  bill  of  exceptions  had  force  of  statute;  District  of 
Columbia  v.  Roth,  18  App.  D.  C.  552,  holding  rule  as  to  filing  transcript 
had  force  of  statute;  Hendry  v.  Cartwright,  14  N.  M.  88,  8  L.  B.  A. 
(N.  S.)  1056,  89  Pac.  313,  holding  rule  requiring  bonds  to  be  acknowl- 
edged had  force  of  statute;  Territory  v.  Gonzales,  11  N.  M.  317,  68  Pac. 
928,  under  rule  court  may  require  defendant  to  produce  in  court  sup- 
porting witnesses  to  application  for  change  of  venue ;  Blackburn  v.  Mor- 
rison, 29  Okl.  513,  Ann.  Oaa.  1913A,  523,  118  Pac.  403,  refusing  to  dis- 
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miss  appeal  for  failure  to  file  record  within  time  fixed  by  rule  where  no 
injury  shown  and  record  filed  before  motion  made  to  dismiss;  Crystal 
Ice  Co.  V.  Nunn,  2  Tenn.  Civ.  88,  holding  rule  as  to  time  to  move  for  new 
trial  had  force  of  statute ;  Taf t  v.  Taf t,  82  Vt.  66,  71  Atl,  832,  dismissing 
petition  for  new  trial  for  newly  discovered  evidence  not  accompanied 
by  affidavit  of  petitioner. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Oas.  594. 

174    XT.   S.   610-621,  43    L.  Ed.   1106,   19    Sop.  Ot.   879,    McDONALD    ▼. 

OHEMIGAIi  NAT.  BANK. 

Payments  in  due  course  of  business  are  not  preference. 
Approved  in  Early  Times  Distillery  Co.  v.  Zeiger,  11  N.  M.  191,  66 
Pac.  534,  determining  that  there  was  no  evidence  to  show  that  grantor 
In  deed  of  trust  knew  he  was  insolvent  at  execution  of  deed. 

Pairments  made  to  national  bank  bjr  anotber  before  insolvency  and  not 
In  contemplation  of  insolvency  are  valid. 

Distinguished  in  Easton  v.  Iowa,  188  U.  S.  232,  47  L.  Ed.  457,  23  Sup. 
Ct.  291,  holding  unconstitutional  Iowa  Code,  §§  1884,  1885,  prohibiting 
national  banks  from  receiving  deposits  when  insolvent,  punishing  viola- 
tions thereof;  Ball  v.  German  Bank,  187  Fed.  763, 109  C.  C.  A.  498,  trans- 
fer of  collateral  by  bank  to  national  bank  held  void  as  made  in  con- 
templation of  insolvency;  dissenting  opinion  in  Clark  v.  Colton,  91  Md. 
233,  237,  46  Atl.  398,  390,  majority  holding  payment  by  insolvent  bank 
of  president's  check  for  large  amount  one  day  before  hopeless  insol- 
vency a  fraud  on  creditors  and  recoverable. 

Liability  of  one  to  whom  insolvent  bank  has  paid  check.    Note,  18 
L.  B.  A.  (N.  S.)  186. 

When  bank  is  ''insolvent."    Note,  Ann.  Oas.  1916G,  87. 

174  U.  S.   622-639,  43  !>.  Ed.  1111,  19  Sup.  Ct.  791,  NOBTHEBK  FAO. 

B.  B.  CO.  y.  BE  LACEY. 

Definite  location  determines  right  to  railroad  grant. 
Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  769,  75 
C.  C.  A.  66,  railroad  grant  of  1866  did  not  embrace  land  covered  by  live 
homestead  entry  which  was  relinquished  prior  to  definite  location  of 
road. 

Pre-emption  claim  bars  railroad  grant. 
Approved  in  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  616,  71  C.  C.  A. 
598,  following  rule ;  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769, 
25  Sup.  Ct.  460,  homestead  entry  valid  on  face,  though  made  by  one  in 
fact  disqualified  to  make  valid  entry,  prevents  initiation  of  rights  by 
another  while  it  remains  uncanceled  of  record;  Oregon  etc.  R.  Co.  v. 
United  States,  148  Fed,  605,  606,  78  C.  C.  A.  375,  applying  rule  under 
railroad  grant  of  1866;  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  770, 
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771,  75  C.  C.  A.  66,  railroad  grant  of  1866  did  not  embrace  land  covered 
by  live  homestead  entry  though  entry  relinquished  prior  to  definite  loca^ 
tion  of  road. 

Bight  of  pre-emption  ceases  in  thirty  months  from  filing  statement, 
and  law  operates  to  restore  land  to  public  domain,  without  acknowledg- 
ment of  failure  to  exercise  right  of  pre-emption  being  made  by  officer  of 
land  office. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  201,  51  L.  Ed. 
443^  27  Sup.  Ct.  249,  grant  of  1864  to  Northern  Pacific  Railroad  was  in 
praesenti,  but  did  not  attach  to  land  then  included  in  existing  with- 
drawal made  in  aid  of  earlier  grant  to  another  road;  Oregon  &  Cal. 
R.  R.  Co.  V.  United  States,  190  U.  S.  192,  47  L.  Ed.  1015,  23  Sup.  Ct.  676, 
holding  lands  settled  but  abandoned  fifteen  years  prior  to  railway  selec- 
tion as  lieu  lands  were  not  reserved  from  grant;  Northern  Pac.  R.  R.  Co. 
V.  Amacker,  175  U.  S.  568,  44  L.  Ed.  275,  20  Sup.  Ct.  232,  holding 
amended  pre-emption  declaratoiy  statement  excluding  land  in  original 
statement  and  substituting  other  lost  any  rights  acquired  under  original ; 
United  States  v.  Northern  Pac.  R.  Co.,  170  Fed.  855,  856,  holding  land 
in  limits  of  grant  to  Northern  Pacific  of  1870,  which  was  then  subject 
to  homestead  entry,  but  which  entry  was  canceled  prior  to  location  of 
road,  was  vacant  public  land  which  passed  under  grant;  McCune  v. 
Essig,  118  Fed.  280,  holding  wife  of  homesteader,  completing  proof  and 
receiving  patent,  takes  full  title  to  exclusion  of  children;  Chicago  etc. 
Ry.  Co.  V.  United  States,  108  Fed.  313,  47  \).  C.  A.  343,  holding  pre- 
emption settlement  under  act  of  1841,  to  prevent  attachment  of  subse- 
quent railroad  grant,  must  be  followed  by  proof  and  payment  within 
twelve  months;  United  States  v.  Northern  Pac.  R.  R.  Co.,  103  Fed.  390, 
holding  default  for  thirty  months  in  proof  of  occupancy  and  payment 
for  land  filed  prevents  exception  of  such  land  from  railroad  grant  of  13 
Stat..  366 ;  Union  Pac.  R.  Co.  v.  Harris,  76  Kan.  257,  91  Pac.  69,  land 
held  under  pre-emption  is  not  public  land  subject  to  railroad  grant; 
Murray  v.  Polglase,  23  Mont.  419,  59  Pac.  443,  holding  entryman  of  min- 
ing claim  ^obtaining  receiver's  receipt  on  final  entry  not  thereby  relieved 
from  doing  assessment  work  thereon;  Rio  Grande  Western  Ry.  Co.  v. 
Stringham,  38  Utah,  119,  110  Pac.  870,  occupant  of  public  lands  not 
tiling  statement  as  required  for  pre-emption  within  three  months  after 
survey  acquires  no  right. 

Distinguished  in  Banning  Co.  v.  People  of  State  of  California,  240 
U.  S.  152,  60  L.  Ed.  574,  36  Sup.  Ct.  340,  State  may  withdraw  offer  to 
sell  tide-lands  at  any  time  before  receiving  price  therefor;  Neff  v.  United 
States,  165  Fed.  275,  281,  91  C.  C.  A.  241,  holding  Land  Department 
eoold  take  final  proof  of  timber  culture  entry  more  than  thirteen  years 
from  its  date;  United  States  v.  Burkett,  150  Fed.  210,  where  timber  cul- 
ture entiy  not  forfeited  by  Land  Department  for  entryman 's  failure  to 
make  final  proof  within  five  years  next  succeeding  lapse  of  eight  years 
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after  entry^  it  was  sufficient  to  sustain  charge  of  conspiracy  to  defraud 
government. 

Miscellaneous.  Cited  in  Delacey  v.  Commercial  Trust  Co.,  61  Wash. 
543,  130  Am.  St.  Rep.  1112,  99  Pae.  675,  referring  historically  to  prin- 
cipal case. 

174    XT.  B.  6S9-670,  43    L.  Ed.  1117,  19    Sup.  Ot  839,  McMUUUBir    ▼. 
HOFFMAN. 

Success  wliich  may  attend  the  ezaentlon  of  any  particular  contract  is 
immaterial  in  contracts  against  public  policy. 

Approved  in  Luhrig  Coal  Co.  v.  Jones  etc.  Co.,  141  Fed.  620,  72 
C.  C.  A.  311,  evidence  of  attempt  to  take  action  under  contract  which 
was  fraudulent  or  illegal  not  necessary  to  support  findings  of  ill^ality 
of  agreement. 

* 

Contract  of  competing  contactors  designed  to  lessen  competition  con- 
sidered and  held  void  as  against  public  policy. 

Approved  in  Hazelton  v.  Sheckels,  202  U.  S.  78,  79,  60  L.  Ed.  941,  26 
Sup.  Ct.  567,  agreement  to  sell  land  at  specified  price  void  where  made 
partly  in  consideration  of  services  rendered  in  calling  attention  of  Con- 
gress to  its  suitability  as,  site  for  public  building ;  Palmer  v.  DouU  Miller 
Co.,  233  Fed.  313,  holding  agreement  of  factor  with  president  of  corpo- 
ration to  make  secret  payments  to  him  of  part  of  commissions  was  void ; 
Sheppey  v.  Stevens,  177  Fed.  491,  agreement  held  void  as  in  restraint 
of  marriage ;  Kansas  City  etc.  Brick  Co.  v.  National  Surety  Co.,  167  Fed. 
503,  504,  93  C.  C.  A.  132,  holding  illegality  of  paving  contract  not  let  on 
competitive  bids  did  not  extend  to  bond  of  contractor  to  State  for  pay- 
ment of  labor  and  materials;  Mackin  v.  Shannon,  165  Fed.  103,  holding 
void,  note  and  mortgage  executed  in  settling  gambling  partnership  con- 
ducted in  violation  of  law;  Pittsburgh  Constr.  Co.  v.  West  Side. Belt 
R.  Co.,  151  Fed.  129,  and  Pittsburgh  Const.  Co.  v.  West  Side  Belt  R.  Co., 
154  Fed.  933, 11  L.  R.  A.  (N.  S.)  1145,  83  C.  C.  A.  501,  both  holding  no 
action  lay  on  contract  of  foreign  corporation  void  for  noncompliance 
with  statutes  as  to  doing  business  in  State;  Moxie  Nerve  Food^Co.  v. 
Modox  Co.,  152  Fed.  496,  holding  manufacturer  of  preparation  termed 
''nerve  food*'  in  suit  to  enjoin  unfair  competition,  to  be  entitled  to  re- 
lief, must  allege  and  prove  preparation  had  qualities  advertised;  Con- 
tinental Wall  Paper  Co.  v.  Lewis  Voight  &  Sons  Co.,  148  Fed.  948,  19 
L.  R.  A.  (N.  S.)  143,  78  C.  C.  A.  567,  refusing  to  enforce  agreement  seek- 
ing to  control  output  of  wallpaper  mills  and  to  control  price  thereof; 
Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  148  Fed.  22,  refus- 
ing to  enforce  system  of  contracts  fixing  selling  price  of  patented  and 
unpatented  devices;  Camors-McConnell  Co.  v.  McConnell,  140  Fed.  414, 
upholding  agreement  incidental  to  sale  of  business,  that  seller  will  not 
enter  competing  business ;  Pittsbui'gh  etc.  Const.  Co.  v.  Monongahela  etc. 
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Dredging  Co.,  139  Fed.  781,  783,  where  bidders  agreed  to  each  bid  cer- 
tain amount,  and  that  successful  on«  was  to  give  other  half  of  work,  and 
both  bids  rejected,  and  one  of  them  lat^r  put  in  successful  bid,  agree- 
ment unenforceable;  Cox  v.  Terre  Haute  &  I.  R.  Co.,  133  Fed.  374,  66 
C.  C.  A.  433,  lease  of  railroad  void  as  against  public  policy  cannot  be 
foundation  of  recovery  of  rentals;  Wood  ▼.  Stewart,  81  Ark.  48,  98  S.  W. 
714,  refusing  to  enjoin  enforcement  of  judgment  rendered  in  pursuance 
of  previous  consent  of  plaintLS  on  agreement  it  would  not  be  enforced 
against  him  in  order  to  bring  former  codefendant  within  jurisdiction  of 
court,  and  so  practice  fraud  on  court;  Patterson  v.  Imperial  Window- 
Glass  Co.,  91  Kan.  209,  137  Pac.  957,  holding  claim  arising  oat  of  and 
based  on  unlawful  conspiracy  in  restrcdnt  of  trade  is  unenforceable; 
Brent  v.  Gay,  149  Ky.  624,  41  L.  R,  A.  (N.  S.)  10S4, 149  S.  W.  919,  deny- 
ing relief  for  breach  of  contract  in  restraint  of  trade;  Martin  v.  8ea- 
baugh,  128  La.  447,  449,  54  South.  937,  938,  suit  for  accounting  of 
gambling  partnership  is  not  maintainable ;  Erpelding  v.  McKeaman,  143 
Mich.  414,  107  N.  W.  108,  109,  in  action  by  stockholder  of  corporation 
whose  property  sold  to  another  corporation  to  recover  from  another 
stockholder,  proportion  of  sum  received  b^  defendant  pursuant  to  secret 
agreement  with  purchaser,  evidence  of  illegal  agreement  relating  to  sale, 
admissible;  Disbrow  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  245,  125 
X.  W.  118,  claims  arising  from  fraudulent  obtaining  of  patents  held  un- 
enforceable; Third  Nat.  Exch.  Bank  v.  Smith,  17  N.  M.  186,  187,  125 
Pac.  638,  639,  answer  to  suit  on  notes  and  trust  deed  for  price  of  land 
that  contract  by  which  land  was  acquired  and  consideration  for  notes 
secured  was  in -violation  of  penal  statute  states  good  defense;  Citizens' 
Xat.  Bank  v.  Mitchell,  24  Okl.  502,  508,  517,  518,  20  A^.  Cas.  871,  103 
Pac.  726,  729,  732,  733,  holding  unenforceable  claim  based  on  agreement 
of  bidders  for  public  contract  that  each  bid  for  part  of  work  and  share 
profits  of  accepted  bid ;  Megreedy  v.  Macklin,  12  Okl.  671,  73  Pac.  294, 
sublease  of  Indian  lands  without  consent  of  Interior  Department  is  void ; 
Bass  V.  Smith,  12  Okl.  488,  71  Pac.  628,  applying  rule  to  agreement  to 
support  decedent  for  life  on  condition  that  plaintiff  procure  him  land, 
which  decedent  would  deed  to  plaintiff,  where  plaintiff  procured  dece- 
dent to  homestead  government  land;  Kuhn  v.  Buhl,  251  Pa.  St.  371,  96 
AtL  984,  holding  unenforceable  claim  under  agreement  to  limit  competi- 
tion for  irrigation  construction  work ;  Vandegrif t  v.  Vandegrif t,  226  Pa. 
259,  18  Ann.  Oas.  404,  75  Atl.  366,  surviving  partner  could  sue  executrix 
of  deceased  partner  for  accounting  of  illegal  partnership  business ;  Will- 
iams V.  Kendrick,  105  Va.  800,  54  S.  E.  868,  where  plaintiff  induced  de- 
fendant to  go  to  confidential  agent  of  land  owner  and  get  option,  which 
defendant  did  on  agreement  to  give  agent  half  of  profits,  plaintiff  could 
not  secure  part  of  profits  from  defendant;  Lanham  v.  Meadows,  72 
W.  Va.  612,  47  L.  R.  A.  (N.  S.)  592,  78  S.  E.  751,  denying  recovery  on 
notes  where  consideration  illegal;  Kennedy  v.  Lonabaugh,  19  Wyo.  364, 
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366,  368,  369,  372,  374,  376,  Ann.  Oas.  1918B,  188,  117  Pac.  1083,  1084, 
1085,  1086,  1087,  denying  recovery  on  agreepient  for  division  of  profits 
of  illegal  partnership  agreement  to  acquire  public  coal  lands;  dissenting 
opinion  in  Hegness  v.  Chilberg,  224  Fed.  37, 139  C.  G.  A.  492,  majority 
holding  contract  of  partnership  to  bid  for  mail  contracts  and  divide 
profits,  where  effect  was  not  to  lessen  competition,  was  not  ill^al;  dis- 
senting opinion  in  Stewart  v.  Wright,  147  Fed.  339,  345,  77  C.  C.  A.  499, 
majority  permitting  recovery  of  money  lost  l^  one  in  fake  footrace 
where  he  was  given  double  cross ;  dissenting  opinion  in  State  v.  Clausen, 
90  Wash.  458, 156  Pac.  556,  majority  upholding  recovery  on  paving  con- 
tract where  successful  bidder  obtained  paving  material  at  secret  price; 
Schank  v.  Schuchman,  212  N.  Y.  359,  106  N.  E.  129,  arguendo. 

Distinguished  in  Forster  v.  Hill,  215  Fed.  74,  131  C.  C.  A.  381,  hold- 
*ng  principal  could  recover  balance  in  hands  of  agent,  who  conducted 
gambling  stock  market  transactions;  Stewart  v.  Wright,  147  Fed.  335, 
77  C.  C.  A.  499,  permitting  recovery  of  money  lost  by  one  in  fake  foot- 
race where  he  was  given  double  cross;  International  Harvester  Co.  v. 
Eaton  Circuit  Judge,  163  Mich.  61,  62,  Ann.  Oas.  1912A,  1022,  30  L.  R.  A. 
(N.  S.)  580, 127  N.  W.  698,  holding  suit  by  corporation  to  recover  moneys 
in  hands  of  agents  could  not*  be  defeated  by  showing  corporation  was 
illeoral  monopoly;  Padilla  v.  Padilla,  11  N.  M.  546,  70  Pac.  564,  where 
brother  agreed  to  give  sister  her  share  of  Indian  depredation  claim, 
which  he  presented  in  own  name,  sister  could  recover  her  share  of  pro- 
ceeds on  his  refusal  to  comply;  Packard  v.  Byrd,  73  S.  C.  8,  51  S.  E.  680, 
where  defendant  contracted  to  purchase  shoes  on  understanding  that  he 
was  to  have  exclusive  sale  of  plaintiff's  goods  in  town,  purchaser  liable 
for  shoes  sold;  ^endet  v.  Ellis,  120  T^nn.  295,  296,  127  Am.  St.  Rep. 
1000,  18  L.  R.  A.  (N.  S.)  114,  111  S.  W.  800,  third  person  to  whom  fund 
realized  on  illegal  transaction  is  turned  over  cannot  retain  it  on  ground 
of  illegality  of  transaction. 

Validity  of  contract  designed  to  suppress  competition  in  bidding  for 
contract  to  perform  public  work.    Note,  20  Ann.  Gas.  387. 

Whether  promise  by  third  party  to  pay  claim  arising  out  of  per- 
formance of  contract  is  tainted  by  its  illegality.  Note,  28  L.  R.  A. 
(N.  S.)  996. 

Court  win  not  lend  its  aid  to  enforce  claims  arising  under  Illegal  con- 
tract in  restraint  of  trade. 

Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co., 
212  U.  S.  262,  5S  L.  Ed.  505,  29  Sup.  Ct.  280,  applying  rule  in  suit  to 
recover  under  contract  void  as  in  restraint  of  interstate  trade;  Nutt  v. 
Knutt,  200  U.  S.  21,  50  L.  Ed.  853,  26  Sup.  Ct.  216,  illegality  of  clause 
in  contract  for  prosecution  of  claim  against '  government  making  pay- 
ment for  services  lien  on  claim  does  not  invalidate  part  providing  for 
payment  for  services,  of  percentage  of  allowance;  Diamond  Glue  Co. 
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V.  United  States  Glue  Co.,  187  U.  S.  614,  47  L.  Bd.  832,  23  Sup.  Ct.  207, 
holding  contract  whereby  foreign   corporation  is  to  manage   factory 
within  State  governed  by  Wisconsin  law  requiring  filing  of  charter; 
Security  Inv.  Co.  v.  First  Nat.  Bank,  203  Fed.  636,  122  C.  C.  A.  28, 
refusing  to  enforce  extension  note  to  one  creditor  of  corporation  in 
hands  of  receivers  which  was  of  shorter  term  than  notes  given  other 
creditors  under  extension  plan;  Cleveland  etc.  By.  Co.  v.  Hirsch,  204 
Fed.  858,  123  C.  C.  A.  1^  holding  party  to  void  lease  of  railroad 
eould  not  require  accounting  under  it  at  end  of  term;  Primeau  v.  Gran- 
field,  193  Fed.  913,  114  C.  C.  A.  649,  directing  dismissal  of  biU  which 
rested  on  contract  void  as  against  public  policy,  though  question  not 
raised  in  trial  court ;  Rankin  v.  City  Nat.  Bank,  208  U.  8.  647,  52  L.  Ed. 
614,  28  Sup.  Ct.  346,  and  Peterson  v.  Tillinghast,  192  Fed.  290,  291, 
112  C.  C.  A.  645,  both  holding  agreement  of  parties  not  to  contend 
that  contract  sued  under  is  illegal  cannot  help  plaintiff;  E.  E.  Taenzer 
&  Co.  V.  Chicago  etc.  Ry.  Co.,  191  Fed.  650,  112  C.  C.  A.  153,  holding 
agreement  of  carrier  to  accept  less  than  established  rate  from  shipper, 
which  built  private  track  to  connect  with  carrier,  is  unenforceable; 
Levy  V.  Kansas  City,  168  Fed.  625,  22  L.  R.  A,  (K  S.)  862,  93  C.  C.  A. 
623,  holding  one  paying  license  fee  to  city  to  carry  on  business  pro- 
hibited by  State  law  could  not  recover  back  fee  when  business  sus- 
pended by  city;  Farrington  v.  Stucky,  166  Fed.  331,  91  C.  C.  A.  311, 
holding  railroad  could  not  recover  consideration  on  contract  not  to 
locate  station  between  certain  points;  Cobb  v.  Crittenden,  161  Fed.  612, 
88  C.  C.  A.  452,  holding  party  tendering,  in  performance  of  agreement, 
bonds  received  under  void  contract  could  not  recover  for  breach  in 
refusing  to  accept  them ;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  168  Fed.  650, 
holding  void,  as  against  public  policy,  provision  in  bill  of  lading  lim- 
iting liability  for  loss  of  freight  to  initial  carrier;  McConnell  v.  Camors- 
McConnell  Co.,  152  Fed.  331,  81  C.  C.  A.  429,  contract  held  void  as  in 
restraint  of  trade ;  Pittsburgh  etc.  Const.  Co.  v.  Monongahcla  etc.  Dredg- 
ing Co.,  139  Fed.  782,  where  bidders  agreed  to  each  bid  certain  amount, 
and  that  successful  one  was  to  give  other  half  of  work,  and  both  bids 
rejected,  and  one  of  them  later  put  in  successful  bid,  agreement  unen- 
forceable; Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  198,  holding 
city  may  question  attempted  transfer  of  franchise  to  use  streets  for 
telephone  purposes,  such  being  illegal;  Russell  v.  Courier  Printing  etc. 
Co.,  43  Colo.  326,  96  Pac.  938,  contract  for  legal  advertising  considered 
and  held  void ;  Oliver  v.  Wilder,  27  Colo.  App.  344, 149  Pac.  277,  holding 
void,  agreement  of  Secretary  of  State  with  newspaper  publishers  for 
public  advertising  at  varying  rates  and  division  among  them  for  pur- 
pose of  party  aid;  Owens  v.  Wilkinson,  20  App.  D.  C.  68,  holding  void, 
agreement  of  attorney  to  procure  legislation  which  involved  personal 
solicitation  of  members  of  Congress ;  Stewart  v.  Stearns  &  Culver  Lum- 
ber Co.,  56  Fla.  588,  24  L.  R.  A.  (N.  S.)  649,  48  South.  25,  holding  void, 
as  against  public  policy,  agreement  with  lumber  company  for  purpose 
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of  maintaining  exclasive  general  store  at  mill  village  of  company; 
Central  Trust  etc.  Co.  v.  Respass,  112  Ky.  615,  620,  66  S.  W.  423,  424, 
holding  equity  will  not  entertain  bill  for  accounting  of  profits  of  **book- 
making"  copartnership;  Clark  v.  Needham,  125  Mich.  88,  83  N.  W.  1028, 
holding  void  agreement  whereby  manufacturer  agreed  to  cease  man- 
ufacturing chaplets  for  one  year  with  privilge  of  renewal  for  four 
years ;  Hannan  v.  Board  of  Education,  25  Okl.  393,  80  L.  R.  A.  (N.  S.) 
214,  107  Pac.  655,  holding  statute  requiring  contracts  to  be  let  to  lowest 
responsible  bidder  involved  consideration  by  board  of  ability  of  bidder 
to  discharge  contract;  dissenting  opinion  in  Harcrow  v.  Gardiner,  69 
Ark.  20,  64  S.  W.  884,  majority  holding  defendant  cannot  defend  on 
ground  that  note  was  given  for  land  conveyed  by  payee  in  fraud  of 
latter's  creditors. 

Distinguished  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  549, 
46  L.  Ed.  685,  22  Sup.  Ct.  435,  holding  formation  of  combination  to 
control  production  and  sale  of  sewer^pipe  contrary  to  Sherman  Anti- 
trust Act  does  not  preclude  recovery  of  price  of  goods  sold;  Hegness 
V.  Chilbei^,  224  Fed.  30,  139  C.  C.  A.  492,  contract  of  partnership  to 
bid  for  mail  contracts  and  divide  profits  on  agreed  percentage  basis 
held  not  void  where  effect  was  not  to  lessen  competition ;  Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge  Co.,  151  Fed.  875,  holding,  under  New 
York  statutes,  foreign  corporation  doing  business  in  State,  without 
complying  with  statutes,  could  recover  on  contract;  Hallett  v.  New 
England  Roller-Grate  Co.,  105  Fed.  222,  holding  innocent  purchaser  of 
stock  declared  invalid  for  nonpayment  of  par  value  required  by  statute 
may  recover  money  paid  for  certificate  so  declared  void ;  Bush  v.  Russell, 
180  Ala.  597,  61  South.  375,  upholding  contract  to  procure  purchase 
of  postoffice  site  by  United  States, 

Right  or  duty  of  court  of  its  own  motion  to  dismiss  action  based  on 
illegal  contract.    Note,  Ann.  Oas.  1912A,  1033. 

Accounting  by  illegal  partnership.    Note,  99  Am.  St.  Rep.  327,  828. 

Right  of  partner  to  accounting  where  partnership  transactions  are 
illegal.    Note,  18  Ann.  Caa.  407,  409. 

Accounting  between  members  of  illegal  or  void  partnership  or  one 
engaged  in  illegal  business.    Note,  28  L.  R.  A.  (N.  S.)  478,  481, 

Life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Rep.  325. 

Admissibility   of   parol   evidence  to   show   illegality  of  contract. 
Note,  16  Ann.  Cas.  389. 

174  IT.  S.  670-674,  43  L.  Ed.  1129,  19  Supi.  Ct.  801,  UNITED  STATES  ▼. 
DUDLEY. 

Boards  placed  on  one  side  and  grooved  sliould  be  classified  as  dressed 
lumber  under  Tariff  Act  of  1894. 
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Approved  in  United  States  v.  J.  A.  &  W.  Bird  &  Co.,  167  Fed.  320,  92 
C.  C.  A.  631,  classifying  enamel  white  paint  having  certain  ingredients 
as  white  paint  under  Tariff  Act  of  1897;  United  States  v.  Graser-Rothe, 
164  Fed.  207,  sifted  crushed  marble  is  still  marble  for  purposes  of  tariff 
classification ;  Burditt  &  Williams  Co.  v.  United  States,  153  Fed.  69,  82 
C.  C.  A.  201,  coated  iron  and  steel  wire  is  not  ''manufacture  of  wire"; 
Myers  v.  United  States,  147  Fed.  205,  77  C.  C.  A.  430,  fire-proofed  lumber 
is  dutiable  as  ''sawed  lumber"  under  Tariff  Act  of  1898,  sched.  D,  par- 
195;  R.  Brauss  &  Co.  v.  United  States,  120  Fed.  1017,  holding  split  bam- 
boo for  use  in  making  brooms  entitled  to  free  entry  as  bamboo  unmanu- 
factured under  paragraph  700,  Act  of  1897;  United  States  v.  Leonard, 
108  Fed.  45,  47  C.  C.  A.  181,  holding  substances  obtained  from  washing 
solid  residuum  left  after  distillation  of  wool  grease  dutiable  as  wool 
grease  under  Customs  Act  of  1897. 

Distinguished  in  United  States  v.  F.  W.  Myers  ft  Co.,  139  Fed.  346, 
347,  fireproof ed  lumber  is  manufacture  of  wood  under  Tariff  Act  of  1898, 
sched.  D,  par.  208. 

174  XT.  S.  674-689,  43  L.  Ed.  1120,  19  Snp.  €t.  827,  I.0Xn8VIU.E  TBU8T 
CO.    V.   LOUISVILLE,   K.  A.   ft   O.   S.   B.   OO. 

Creditor  may  intervene  In  foreclosure  proceedings  against  corporation 
where  object  Is  to  distribute  all  property,  and  foreclosure  alleged  coUosiye. 

Approved  in  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  864,  100  C.  C.  A. 
323,  following  rule. 

Distinguislied  in  Commonwealth  Trust  Co.  v.  Salem  light  etc.  Co., 
77  N.  H.  148,  89  Atl.  453,  unsecured  general  creditor  cannot  appear  in 
foreclosure  of  chattel  mortgage,  where  receiver  appointed,  and  contest 
validity  of  mortgage,  unless  foreclosure  collusive. 

Any  arrangement  of  parties  to  foreclosure  proceeding  by  wMch  sub- 
ordinate rigbts  and  interests  of  stockbolders  are  to  be  secured  at  expense 
of  prior  rights  of  creditors  comes  within  judicial  denunciation. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S.  604,  605,  57 
L.  Ed.  942,  33  Sup.  Ct.  554,  holding  contracts  for  reorganization  between 
bondholders  and  stockholders  of  insolvent  corporation  involving  transfer 
of  property  to  new  corporation  cannot  defeat  claim  of  nonassenting  cred- 
itors ;  Western  Union  Tel.  Co.  v.  United  States  &  Mexican  Trust  Co.,  221 
Fed.  550,  137  C.  C.  A.  113,  holding  fraudulent,  reorganization  plan  by 
which  stockholders  received  benefits  equal  to  or  greater  than  general 
creditors;  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed.  702, 
J 27  C.  C.  A.  184,  holding  reorganization  agreement  of  stockholders  and 
bondholders,  giving  former  stock  in  new  company  without  paying  un- 
secured creditors  fraudulent  as  to  such  creditors;  Central  Improvement 
Co.  V.  Cambria  Steel  Co.,  201  Fed.  819, 120  C.  C.  A.  121,  new  corporation 
formed  by  agreement  of  stockholders  and  bondholders  of  three  others 
held  liable  to  unsecured  creditors  of  one  of  the  three,  whose  property 
if  purchased  on  foreclosure  of  bonds  held  by  itself;  Boyd  v.  Northern 
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Pac.  Ry.  Co.,  170  Fed,  797,  806,  and  Northern  Pac.  Ry.  Co.  v.  Boyd, 
177  Fed.  814,  822,  101  C.  C.  A.  18,  both  holding  reorganization  plan 
of  insolvent  railroad  fraudulent  as  to  unsecured  creditors' of  old  eom- 
Joany,  and  new  company  held  liable  therefor;  State  Trust  Co.  v.  Kansas 
*'City  etc.  R.  R.  Co.,  110  Fed.  17,  holding  purchaser  at  railway  fore- 
closure sale  may.  enjoin  creditor's  suit  in  State  court  to  enforce  claim 
against  propei*ty,  attacking  good  faith  of  foreclosure  proceedings;  St. 
Louis  Trust  Co.  y.  Des.  Moines  etc.  R.  R.  Co.,  101  Fed.  635,  holding 
invalid  transfer  of  railroad's  property  on  foreclosure  to  reoiganized 
company  which  protected  stockholders  without  recognizing  superior 
equities  of  creditors;  Alberger  Condenser  Co.  v.  United  Water  etc.  Co., 
87  Kan.  847,  126  Pac.  1088,  holding  where  new  corporation  succeeds 
to  assets  and  business  of  another  without  giving  it  means  to  discharge 
its  debts,  it  becomes  liable  to  creditors  of  old  corporation;  Pittsmont 
Copper  Co.  v.  O'Rourke,  49  Mont.  303,  141  Pac.  856,  nonparticipating 
creditor  may  hold  new  corporation  liable  for  debt,  where  it  took  over 
property  of  old  corporation  under  agreement  with  stockholders  of  old 
corporation  who  retained  valuable  interest;  In  re  Howell,  215  Fed.  7, 
131  C.  C.  A.  309,  arguendo. 

Distinguished  in  Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  146 
Fed.  339,  342,  76  C.  C.  A.  615,  action  against  foreclosure  purchaser  for 
mortgagor's  debt  under  reorganization  scheme  is  not  impeachment  of 
decree  in  case  in  which  question  of  purchaser's  liability  for  debt  not 
litigated  in  foreclosure  suit;  Land  Title  &  Trust  Co.  v.  Asphalt  Co.  of 
America,  114  Fed.  485,  holding  stockholder  cannot  intervene  in  receiver- 
ship proceedings  and  question  appointment  of  particular  receivers;  Cen- 
tral R.  &  Banking  Co.  v.  Farmers'  Loan  etc.  Co.,  114  Fed.  265,  52  C.  C.  A. 
149,  holding  validity  of  negptiable  bonds  sold  to  bona  fide  purchaser 
not  affected  in  hands  of  subsequeiit  purchaser  because  a  prior  holder 
could  not  have  enforced  same;  Wenger  v.  Chicago  &  E.  R.  R.  Co.,  114 
Fed.  36,  37,  51  C.  C.  A.  660,  holding  where  foreclosure  instituted  in 
ordinary  course,  merely  to  enforce  bondholders 's  rights,  fact  that  old 
stockholders  receive  interest  under  agreement  does  not  vitiate  trans- 
action ;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  St.  Ry.  Co.,  98  Fed.  478,  uphold- 
ing agreement  between  bondholders  of  corporation  contemplating  pur- 
chase on  foreclosure  for  protection  of  own  interests  without  seeking 
unfair  advantage  over  others;  Venner  v.  Denver  Union  Water  Co.,  40 
Colo.  242,  122  Am.  St.  Rep.  1036,  90  Pac.  633,  holding  where  fact  that 
certain  suits  against  corporations  were  instigated  by  its  officers  with 
ulterior  motives  was  no  defense  to  foreclosure  of  mortgage  against  it, 
such  fact  could  not  be  made  basis  of  action  to  set  aside  proceedings 
after  judgment;  dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v.  Boyd> 
228  U.  S.  513,  57  L,  Ed.  945,  33  Sup.  Ct.  554,  majority  holding  contract 
for  railroad  reorganization  invalid  as  defeating  claims  of  nonassenting 
creditors. 
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Miscellaneous.  Cited  in  Farmers'  Loan  etc.  Co.  v.  Lonisville  etc. 
R.  R.  Co.,  103  Fed.  Ill,  113,  holding  decree  foreclosing  mortgage  on 
railroad  not  impeached  because  of  agreement  to  form  reorganization 
company  where  agreement  did  not  cause  default  maturing  to  mortgages. 

174  U.  8.  690-710,  43  Ii.  Sd.  1130,  19  Sap.  Ot.  770,  UNITED  STATES  ▼. 
BIO  aBANDE  DAM  *  IBB.  CO. 

Where  navigability  of  stream  is  matter  of  common  kno^edge,  court 
will  take  Judicial  notice,  hut  when  not  so  known,  it  Is  a  matter  to  he  de- 
texmined  hy  evidence. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  710,  Ann.  Oaa.  1913E, 
721, 57  L.  Ed.  1037,  33  Sup.  Ct.  1024,  eourt  could  not  take  judicial  notice 
that  stream  was  navigable  in  face  of  State  statute  declaring  it  non- 
navigable;  State  ex  rel.  Atty.  Gen.  v.  Norcross,  132  Wis.  544,  122  Am. 
St^  Rep.  998,  112  N.  W.  43,  in  proceeding  to  abate  dam  as  nuisance, 
where  stream  alleged  to  be  navigable,  court  could  not  take  judicial  no- 
tice that  it  was  non-navigable;  dissenting  opinion  in  Southern  Ry.  Co. 
V.  King,  217  U.  8. 639,  64  L.  Ed.  873.  30  Sup.  Ct.  694,  majority  holding,  in 
suit  involving  claim  that  blow-post  statute  was  burden  on  interstate 
commerce,  number  of  crossings  where  speed  would  be  checked  must  be 
all^d. 

Judicial  notice  of  localities  and  boundaries.    Note,  82  Am.  St.  Rep. 
446. 

Judicial  notiee  of  geographieal  facts.    Note,  12  Ann.  Oaa.  927,  928, 
929. 

Streams  are  navigable  in  fact  when  used,  or  snsceptihle  of  being  used, 
hi  ordinary  condition  as  highways  for  commerce. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Oaa. 
1918E,  710,  67  L.  Ed.  828,  33  Sup.  Ct.  449,  State  can  by  statute  deteiv 
mine  navigability  of  streams;  United  States  v.  Mackey,  214  Fed.  143, 
Arkansas  River  is  navigable  so  far  as  concerns  title  to  bed;  People 
ex  reL  Deneen  v.  Economy  Light  etc.  Co.,  241  111.  326,  89  N.  £.  769, 
holding  Desplaines  River  non-navigable ;  State  ex  rel.  Pealer  v.  Superior 
Court,  58  Wash.  670, 109  Pae.  341,  stream  held  not  navigable;  dissenting 
opinion  in  Hurst  v.  Dana,  86  Kan.  967,  968,  122  Pac.  1048,  majority 
holding  Arkansas  River  in  Kansas  was  in  part  navigable. 

State  cumot  affect  rights  of  United  States  as  riparian  owner  to 
continued  flow  of  water,  and  is  limited  hy  superior  power  of  United  States 
to  maintain  navigability. 

Approved  in  Winters  v.  United  States,  207  U.  S.  677,  62  L.  Ed.  847, 
28  Sup.  Ct.  207,  reservation  of  waters  of  Milk  River  by  agreement  of 
1888  was  not  affected  by  admission  of  Montana  as  State ;  Empire  Water 
etc.  Co.  V.  Cascade  Town  Co.,  205  Fed.  127,  123  C.  C.  A.  355,  holding 
rights  or  exemptions  belonging  to  United  States  do  not  pass  with  lands 
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to  patentee;  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  781, 
United  States  conld  authorize  dam  across  Mississippi  River  for  power 
purposes ;  Hubbard  v.  Fort,  188  Fed.  992,  State  authority  is  not  required 
for  crossing  navigable  boundary  stream  with  pix>e-line;  Burley  v.  United 
States,  179  Fed.  12,  38  L.  R.  A.  (N.  S.)  807,  102  C.  C.  A.  429,  United 
States  may,  under  Irrigation  Act  of  1902,  provide  for  irrigation  of  pri- 
vate lands  as  well  as  public  lands;  United  States  v.  Conrad  Inv.  Co., 
156  Fed.  126,  and  Conrad  Inv.  Co.  v.  United  States,  161  Fed.  831,  88 
C.  C.  A.  647,  both  holding  treaty  establishing  Indian  reservation  bound- 
ary at  middle  of  stream  impliedly  reserved  prior  right  to  waters  for 
Indians ;  Winters  v.  United  States,  143  Fed.  749,  74  C.  C.  A.  666,  gran- 
tees of  lands  outside  of  Ft.  Belknap  reservation  did  not  acquire  exclusive 
right,  as  against  Indians,  of  appropriating  waters  of  Milk  River  for 
irrigation  under  Desert  Land  Act;  Hough  v.  Porter,  61  Or.  399,  400, 
402,  408,  98  Pac.  1095,  1096,  1098,  Desert  Land  Act  of  1877  reserved 
to  public  right  to  usual  mode  of  appropriating  water  for  uses  specified, 
and  all  lands  subsequently  settled  upon  were  subject  thereto;  Kansas 
V.  Colorado,  206  U.  S.  86,  51  L,  Ed.  970,  27  Sup.  Ct.  655,  and  Hough  v. 
Porter,  61  Or.  381,  95  Pac.  752,  both  arguendo. 

State  may  change  common-law  rule  as  to  riparian  rights,  and  permit 
appropriation  of  flowing  waters  for  such  purposes  as  it  deems  wise. 

Approved  in  Boquillas  Land  &  Cattle  Co.  v.  Curtis,  11  Ariaf.  137,  89 
Pac.  507,  and  Boquillas  Land  etc.  Co.  v.  Curtis,  213  U.  S.  345,  53  L.  Ed. 
825,  29  Sup.  Ct.  493,  both  holding  common-law  doctrine  does  not  obtain 
in  Arizona;  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  65,  104 
C.  C.  A.  136,  and  Cascade  Town  Co.  v.  Empire  Water  etc.  Co.,  181  Fed. 
1015,  both  holding  there  are  no  riparian  rights  in  Colorado  as  against 
appropriator;  Van  Dyke  v.  Midnight  Sun  Mining  etc.  Co.,  177  Fed.  91, 
100  C.  C.  A.  503,  common-law  doctrine  does  not  apply  to  waters  of 
Seward  Peninsula  in  Alaska;  McFarland  v.  Alaska  Perseverance  Min. 
Co.,  3  Alaska,  327,  331,  holding  owner  of  placer  mine  on  bed  of  non- 
navigable  stream  could  not  enjoin  subsequent  diversion  of  water  for 
mining  purposes;  Sternberger  v.  Seaton  Mountain  etc.  Power  Co.,  45 
Colo.  403,  102  Pac.  169,  and  Stockman  v.  Leddy,  55  Colo.  30,  Ann.  Cas. 
1916B,  1052,  129  Pac.  222,  both  holding  waters  of  streams  are  property 
of  State;  Hutchinson  v.  Watson  Slough  Ditch  Co.,  16  Idaho,  491,  133 
Am.  St.  Rep.  125,  101  Pac.  1062,  common-law  doctrine  does  not  obtain 
in  Idaho;  Hurst  v.  Dana,  86  Kan.  954,  122  Pac.  1044,  title  to  bed  of 
Arkansas  River  in  Kansas  is  in  State;  Crawford  Co.  v.  Hathaway,  67 
Neb.  358,  108  Am.  St.  Rep.  674,  93  N.  W.  792,  construing  Irrigation  Acts 
of  1889  and  1895;  Hagerman  Irr.  Co.  v.  McMurry,  16  N.  M.  181,  113 
Pac.  825,  doctrine  of  prior  appropriation  applies  in  New  Mexico;  In  re 
Willow  Creek,  74  Or.  623,  144  Pac.  516,  doctrine  of  prior  appropriation 
applies  where  first  asserted;  Hough  v.  Porter,  51  Or.  383,  389,  98  Pac. 
1090-1092,  right  of  prior  appropriation  in  Pacific  States  and  territories 
has  been  long  recognized  by  United  States;  Willey  v.  Decker,  11  Wyo. 
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521,  100  Abl  St.  Bep.  939,  73  Pac.  217,  determining  rights  of  appropria- 
tion of  waters  of  interstate  streams;  Farm  Investment  Co.  v.  Carpenter, 
9  Wyo.  138,  87  Am.  St.  Rep.  936,  61  Pac.  265,  upholding  Wyo.  Const., 
art .  Ym,  §  1,  declaring  State's  ownership  of  waters  of  all  natural 
streams,  lakes  and  springs  within  State;  Williams  v.  Altnow,  51  Or. 
298,  95  Pac.  209,  arguendo. 

In  BevHied  Statutes,  section  2339,  Congress  recognized  validity  of  local 
customs  regulating  appropriation  of  water. 

Approved  in  Gutierres  v.  Albuquerque  Land  etc.  Co.,  188  U.  S.  553, 
47  L.  Ed.  592,  23  Sup.  Ct.  341,  342,  holding  territorial  legislation  with  re- 
spect to  regulation  of  use  of  public  waters  was  authorized  by  acts  of 
Congress  of  March  3,  1891,  and  March  3, 1877. 

Act  of  1890,  relating  to  ohetructlons  in  navigable  waters,  controU  in 
regard  thereto  since  its  passage. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.  S.  68,  67  L.  Ed.  1077,  33  Sup.  Ct.  667,  holding  permits  to  obstruct 
waters  for  power  purposes  were  revoked  by  act  of  1909;  United  States 
V.  Rio  Grande  Dam  &  Irr.  Co.,  184  U.  S.  419,  420,  46  L.  Ed.  621,  22  Sup. 
Ct.  429,  reversing  decree  dismissing  suit  by  United  States  to  enjoin  ob- 
struction of  navigable  stream  where  government  was  forced  for  insuiB- 
cient  time  to  omit  material  evidence;  United  States  v.  Utah  Power  etc.  Co., 
209  Fed.  560,  561, 126  C.  C.  A.  376,  act  of  1896  authorizing  giving  rights 
of  way  on  public  lands  for  power  purposes  limits  Rev.  Stats.,  §  2339,  aa 
to  method  of  acquiring  such  rights ;  United  States  v.  Rio  Grande  Dam  A 
Irr.  Co.,  10  N.  M.  618,  65  Pac.  276,  affirming  dismissal  of  bill  to  enjoin 
erection  of  dam  across  Rio  Grande  on  ground  of  impairing  navigability, 
where  no  evidence  of  effect  of  dam  offered ;  Maine  Water  Co.  v.  Knicker- 
bocker Steam  Towage  Co.,  99  Me.  479,  59  Atl.  956,  under  congressional 
river  bill  of  1899  water-pipe  across  Kennebec  River  is  lawful  structure 
if  built  according  to  plans  authorized  by  Secretary  of  War;  Minnesota 
Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn.  443,  107  N.  W.  410,  deny- 
ing corporation's  right  to  divert  water  from  navigable  stream  by  means 
of  canals  to  such  extent  as  to  interfere  with  navigability;  dissenting 
opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  484,  47  L.  JSd.  1147, 
23  Sup.  Ct.  661,  majority  holding  Federal  patent  of  "whole  of  frac- 
tional sections,"  referring  to  official  plat,  conveyed  to  Indiana  sub- 
merged portions  thereof. 

Miscellaneous.  Cited  in  Rio  Grande  Dam  &  Irr.  Co.  v.  United  States, 
215  U.  S.  267,  268,  54  L.  Ed.  192,  30  Sup.  Ct.  97,  referring  historically 
to  principal  case. 

174  XT.  8.  710-718,  43  L.  Ed.  1144,  19  Sup.  Ot.  797,  CHIOAaO,  B.  I.  ft  P. 
&.  B.  CO.  v.  STXTBM. 

Jurisdiction  in  garnishment  of  debt  doe  to  a  nonresident  creditor  may 
be  acquired  without  service  on  him  except  by  publication,  so  as  to  make 
XVIII— 19 
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a  Jndgment  against  him  valid  and  entitle,  it  to  faU  faith  and  credit  in 
other  States. 

Approved  in  Harris  v.  Balk,  198  U.  S.  225,  227,  49  L.  Ed.  1027,  1028, 
25  Sup.  Ct.  625,  temporary  presence  of  garnishee  within  State  gives 
State  court  jurisdiction  to  render  judgment  against  him  on  personal 
service  if,  during  such  presence,  principal  debtor  cpuld  have  sued  him 
there  to  recover  debt;  Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S. 
416,  49  L.  £<L  816,  25  Sup.  Ot.  483,  cause  of  action  on  fire  policy  issued 
by  foreign  insurer  arises  within  State  within  N.  Y.  Code  Civ.  Proc, 
§  432,  subd.  3,  relating  to  service  on  foreign  corporations  where  prop- 
erty situated  in  State  and  loss  to  be  adjusted  there;  Rothschild  v. 
Knight,  184  U.  S.  341,  46  L.  Ed.  580,  22  Sup.  Ct.  393  (affirming  Roth- 
schild V.  Knight,  176  Mass.  53,  54,  57  N.  E.  337,  338),  holding  under 
Pub.  Stats.,  c.  157,  §§  96,  97,  an  insolvent's  assignee  may  seize  by 
trustee  process  debt  due  nonresident  defendant  alleged  to  be  fraud- 
ulent preference;  Blackstone  v.  Miller,  188  U.  S.  205,  47  L.  Ed.  445, 
23  Sup.  Ct.  278,  upholding  New  York  inheritance  tax  law  as  to 
transfer  under  will  of  nonresident  of  debts  due  decedent  by  resi- 
dents of  State;  King  v.  Cross,  175  U.  S.  399,  44  L.  Ed.  218,  20  Sup.  Ct. 
132,  holding  garnishment  of  resident  debtor  to  reach  debt  due  nonresi- 
dent defendant  does  not  deprive  latter  of  property  without  due  process ; 
Tootle  V.  Coleman,  107  Fed.  43,  44,  45,  57  L.  R.  A.  120,  46  C.  C.  A.  132, 
holding  garnishment  by  citizen  of  one  State  of  resident  debtor  of  non- 
resident creditor  gives  court  power  to  summon  defendant  by  publication ; 
Johnson  v.  Foster,  69  Ark.  618,  65  S.  W.  106,  holding  under  act  of  April 
19,  1895,  constructive  service  upon  defendant  and  personal  service  on 
garnishee  gives  jurisdiction  to  adjudicate  plaintiff's  claim;  Baltimore 
etc.  R.  R.  Co.  V.  Adams,  159  Ind.  689,  690,  695,  66  N.  E.  44,  46,  holding 
railroad  company  garnisheed  in  Kentucky  for  money  due  Indiana  em- 
ployee and  pa3dng  judgment  protected  thereby,  although  garnishment 
violated  Indiana  statutes;  Bates  Machine  Co.  v.  Norton  Iron  Works, 
113  Ky.  378,  68  S.  W.  425,  under  Code  Civ.  Proc,  §  194,  subsec.  6,  fact 
that  debt  is  about  to  be  collected  by  nonresident  creditor  and  money 
removed  from  State  is  sufficient  to  authorize  attachment;  Williams  v. 
St.  Louis  etc.  Ry.  Co.,  109  La.  92,  33  South.  95,  holding  exemption  laws 
are  part  of  remedy  and  subject  to  law  of  forum;  Orient  Ins.  Co.  v. 
Rudolph,  69  N.  J.  Eq.  574,  576,  61  Atl.  28,  29,  where  property  insured 
by  Connecticut  corporation  was  located  in  New  York  and  provided  for 
countersigning  by  New  York  agent,  and  it  was  mailed  to  insurer  in  New 
Jersey,  debt  due  insured  was  gamishable  in  New  York ;  Matter  of  Clinch, 
180  N.  Y.  303,  73  N.  E.  36,  where  under  will  resident  of  France  was 
entitled  to  residue  of  estate,  but  died  before  it  was  paid,  share  is  liable 
to  transfer  tax  in  hands  of  his  New  York  executor;  Sexton  v.  Phoenix 
Ins.  Co.,  132  N.  C.  2,  43  S.  E.  480,  holding  situs  of  debt  on  insurance 
policy  executed  in  New  York  or  North  Carolina  is  New  York,  where  it 
is  subject  to  attachment;  Baltimore  etc.  R.  R.  Co.  v.  Allen,  58  W.  Va. 
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392,  394,  405, 112  Am.  St.  Bep.  979,  8  L.  R.  A.  (N.  S.)  608,  52  S.  E.  466, 
467,  472,  foreign  railroads  may  be  proceeded  against  as  garnishees  irre- 
spective of  jurisdiction  in  which  debts  for  them  were  contracted  or  are 
payable ;  Pennsylvania  R.  R.  Co.  v.  Rogers,  52  W.  Va.  460,  44  S.  E.  304, 
holding  nonresident  temporarily  within  State  may  be  summoned  to  answer 
AS  S&mishee,  but  when  shown  to  be  such  cannot  be  held  except  for  proj)- 
erty  in  hands ;  Schmidt  v.  Posner,  130  Iowa,  349, 106  N.  W.  761,  arguendo. 
J   ^distinguished  in  Strouse  v.  Aetna  etc.  Ins.  Co.,  126  N.  C.  231,  35  S.  E. 
^^^j  holding  garnishment  of  Connecticut  corporation  for  debt  due  resi- 
^^tit  of  North  Carolina  in  action  in  Pennsylvania,  no  defense  to  action 
^inst  garnishee,  debt  having  no  situs  in  Pennsylvania;  Kemper-Thomas 
Paper  Co.  v.  Shyer,  108  Tenn.  451,  67  S.  W.  857,  holding  unconstitu- 
tional Shannon's  Tenn.  Code,  §  5298,  so  far  as  authorizing  deficiency 
jndgment  against  nonappearing,  nonsecured,  nonresident. 

Service  of  process  constituting  due  process  of  law.   Note,  50  L.  B.  A. 
699.  ' 

Essential  service  of  foreign  attachment  laws  is  to  reach  and  arrest 
payment  of  what  is  due  and  might  be  paid  nonresident  to  defeat  of  cred- 
itors; and  this  can  only  be  done  at  domicile  of  debtor  nnder  laws  and 
procedure  there  in  force. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Truman,  195  U.  S.  625,  49  L.  Ed. 
850,  25  Sup.  Ct.  790,  following  rule ;  Baltimore  etc.  R.  R.  Co.  v.  Hos- 
^tetter,  240  U.  S.  624,  60  L.  Ed.  830,  36  Sup.  Ct.  476,  upholding  judgi- 
ment  of  Virginia  court  under  which  garnishee  of  moneys  owed  non- 
resident were  paid  to  plaintiff,  though,  under  laws  of  Virginia,  no  ser^ 
vice  was  made  on  defendant ;  New  York  Life  Ins.  Co.  v.  Dunlevy,  241 
U.  S.  521,  60  L.  Ed.  1142,  36  Sup.  Ct.  613,  holding  State  court  could,  on 
garnishment  by   execution  creditor,   require  amount    due  nonresident 
defendant  from  resident  to  be  determined,  and  appropriate  it  to  pay- 
ment of  judgment,  though  defendant  not  in  court;  Rhederei  Action 
Gesellschaft  Oceana  v.  Qutha  Shipping  Co.,  226  Fed.  341,  defendant 
may  plead  that  debt  sued  for  has  been  garnished  in  another  court, 
•before  suit  brought,  and  garnishment  proceedings  are  still  pending; 
^^cyrus  V.  McArthur,  219  Fed.  268,  Federal  courts  are  not  authorized 
^  issue  foreign  attachment  as  original  process  for  commencins:  suit 
against  defendants  not  amenable  to  personal  service;  Courtney  v.  Pradt, 
160  Fed.  562,  569,  87  C.  C.  A.  463,  holding  foreign  executor  suable  in 
courts  of  State  by  attachment  process;  Planters'  Chemical  etc.  Co.  v. 
A.  Waller  &  Co.,  160  Ala.  221,  222,  226,  185  Am.  St.  Rep.  93,  49  South. 
90,  92,  and    J.  A.  Shuttleworth  &  Co.  v.  J.  Marx  Co.,  159  Ala.  423,  427, 
428,  429,  430,  431,  433,  437,  49  South.  84,  86,  87,  89,  both  holding  juris- 
diction was  obtained  over  debt  due  nonresident  by  garnishment  of  credi- 
tor in  State;  National  Fire  Ins.  Co.  v.  Ming,  7  Ariz.  10,  60'Pac.  721, 
where  resident  of  Arizona  sued  there  on  insurance  policy,  answer  that 
after  receipt  of  plaintiff's  proof  of  loss  plaintiff  had  been  sued  in  Cali- 
fornia and  funds  in  defendant's  hands  garnished  and  paid  by  defend- 


174  U.  S.  710-718      NOTES  ON  U.  S.  REPORTS.  292 

ant  to  plaintiff's  creditors  thereunder  stated  good  defense;  Person  t. 
Williams-Echols  Dry  Goods  Co.,  113  Ark.  470,  169  S.  W.  224,  debt 
subject  to  garnishment  where  debtor  does  business  though  contracted  . 
in  Another  State;  St.  Louis  Southwestern  Ry.  Co.  ▼.  Vanderberg,  91 
Ark.  255,  120  S.  W.  994,  situs  of  debt  owed  by  Missouri  corporation 
operating  railroad  in  Arkansas  is  in  either  State  for  purpose  of  gar- 
nishment; Stone  V.  Drake,  79  Ark.  387,  96  S.  W.  198,  debt  due  from 
foreign  corporation  operating  railroad  in  State  may  be  garnished  in 
State;  Morgan  v.  Mutual  etc.  Life  Ins.  Co.,  16  Cal.  App.  93,  116  Pac. 
389,  policy  of  foreign  insurance  company  doing  business  in  New  York 
issued  to  resident  of  that  State  and  assigned  as  security  to  another 
resident  who  died  in  that  State  is  "personal  property''  authorizing 
service  by  publication  on  nonresident  defendant  in  action  against  in- 
surer and  beneficiary  to  subject  policy  to  payment  of  debt;  Glover  ▼. 
State,  128  Ga.  153,  119  Am.  St.  Eep.  S73,  9  L.  R.  A.  (K.  S.)  766,  57 
S.  E.  107,  holding  wages  due  nonresident  employee  of  railroad  operating 
in  State,  but  not  earned  in  State,  were  attachable  in  State;  Baltimore 
etc.  R.  R.  Co.  V.  Adams,  159  Ind.  693,  66  N.  E.  45,  holding  in  absence 
of  evidence  common  law  as  to  exemptions  presumed  to  prevail  in  sister 
State;  Hunt  v.  Remsberg,  83  Kan.  672,  21  Ann.  Oas.  1267,  32  L.  E.  A. 
(N.  S.)  246,  112  Pac.  592,  exemption  law  is  not  part  of  life  insurance 
contract,  but  is  law  of  forum;  General  Electric  Co.  v.  Board  of  As- 
sessors, 121  La.  126,  136,  46  South.  126,  129,  debts  due  on  open  account 
to  nonresident  are  taxable  at  dopiicile  of  debtor  when  arising  from 
business  in  taxing  State  and  forming  part  of  capital  of  business;  Bayer 
V.  Lovelace,  204  Mass.  329,  90  N.  E.  538,  service  of  trustee  process 
on  foreign  corporation  at  usual  place  of  business  in  State  gives  juris- 
diction of  debt  due  defendant,  though  both  parties  to  suit  are  non- 
residents; Babbitt  v.  Shearer,  193  Mass.  79,  118  Am.  St.  Bep.  449,  78 
N.  E.  770,  liability  of  domestic  corpor&tion  on  life  policy  held  by 
nonresident  is  property  within  State  subject  to  trustee  process  of 
courts  of  State;  In  re  Rogers'  Estate,  149  Mich.  307,  119  Am.  St  Bep. 
677,  11  L.  R.  A.  (N.  S.)  1134,  112  N.  W.  932,  property  of  nonresi- 
dent decedent  which  is  in  State  at  time  of  his  death  is  subject  to 
inheritance  tax;  Starkey  v.  Cleveland  etc.  Ry.  Co.,  114  Minn.  31, 
L.  B.  A.  1915F,  880,  130  N.  W.  542,  in  suit  by  resident  for  damages 
against  defendant  not  doing  business  in  State,  debt  due  defendant  from 
foreign  corporation  doing  business  in  State  is  subject  to  garnishment; 
Southern  Pacific  R.  Co.  v.  A.  J.  Lyon  &  Co.,  99  Miss.  192,  196,  Ann. 
Oas.  1918D,  800,  84  L.  R.  A.  (N.  S.)  284.  54  South.  729,  731,  holding  debt 
due  foreign  creditor  could  be  garnished  by  service  on  debtor  in  State, 
provided  garnishee  could  himself  have  been  sued  in  State  by  creditor; 
Norman  v.  Pennsylvania  Fire  Ins.  Co.,  237  Mo.  582,  141  S.  W.  619, 
pendency  of  garnishment  proceedings  in  another  State  must  be  pleaded 
and  proved  to  avail  defendant  as  defense  to  suit  on  debt;  Hadacheck 
V.  Chicago  etc.  Ry.  Co.,  74  Neb.  387,  104  N.  W.  878,  judgment  in  gar- 
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nishment  in  one  State  bars  action  against,  garnishee  by  defendant  to 
recover  same  debt,  in  State  of  latter 's  residence;  Wierse  y.  Thomas,  145 
N.  C.  267,  122  Am.  St.  Rep.  446,  15  L.  R.  A.  (N.  S.)  1008,  59  S.  E.  60, 
plaintiff  residing  in  State  may  be  enjoined  from  suing  in  another  State 
defendant  who  may  be  saed  and  served  in  this  State,  for  purpose  of 
evftdin^  exemption  law;  Wright  v.  Southern  Ry.  Co.,  141  N.  C.  170,  63 
S.  E.   833,  holding  judgment  of  another  State  on  garnishment  where 
defendant  personally  served  must  be  given  full  faith  and  credit  where 
IMiyment  thereunder  pleaded  in  answer  by  garnishee  to  action  on  debt 
garnished;  Goodwin  v.  Claytor,  137  N.  C.  229,  234,  107  Am.  St.  Rep.  479, 
67  L.  R.  A.  209,  49  S.  £.  174, 176,  where  New  Jersey  corporation  having 
no  prox^erty  in  State  was  garnished  in  North  Carolina  in  action  between 
two  Virginians,  exemption  laws  of  Virginia  not  applicable,  and  corpo- 
ration could  be  garnished  in  North  Carolina  courts  in  suit  against  its 
North  Carolina  agent;  Sexton  v.  Phoenix  Ins.  Co.,  132  N.  C.^,  43  S.  E. 
480,  holding  North  Carolina  citizen  cannot  set  up  x>ersonal  property 
exemption  in  action  in  New  York;  Wiener  v.  American  Ins.  Co.,  224 
Pa.  295,  23  L.  R.  A.  (N.  S.)  593,  73  Atl.  444,  debt  owed  by  one  foreign 
corporation'  to  another  may  be  garnished  by  action  against  creditor  in 
Pennsylvania;  Johnson  v.  Union  Pac.  R.  Co.,  29  R.  I.  92,  182  Am.  St. 
^P.  799,  69  Atl.  303,  freight  money  in  hands  of  final  carrier  owing  to 
initial  carrier  is  subject  to  garnishment    in  State  of  debtor  in  suit 
mm%i  creditor;  H.  J.  Baker  &  Bro.  v.  Doe,  88  S.  C.  74,  34  L.  R.  A. 
W'  8.)  510,  70  S.  E.  432,  vacating  attachment  for  money  as  debt  not 
attached  at  domicile  of  debtor;  Missouri  etc.  Ry.  Co.  v.  Swartz,  53 
"^^x.  Civ.  392,  115  S.  W.  276,  277,  debt  may  be  garnished  where  debtor 
^»^nd;  Bristol  V.  Brent,  38  Utah,  70,  110  Pac.  361,  debt  may  be  gar- 
nished wherever   debtor   may  be   served    with   process;    Davidson   v. 
Browninsr,  73  W.  Va.  279,  L.  R.  A.  191B0.  976,  80  S.  E.  365,  statute 
of  limitation  of  State  applies  in  action  on  writing  evidencing  debt  of 
resident  of  another  State  ei^ecuted  in  that  State;  Irose  v.  Balla,  181 
Ind.  497,  104  N.  E.  854,  arguendo. 

Distin.^ished  in  Union  Savings  Bank  v.  Carnegie  Trust  Co.,  37  App. 
D.  C.  553,  demand  note  made  in  District,  payable  to  trust  company 
in  New  York,  becomes  property  of  New  York  State  superintendent  of 
banks,  in  trust,  and  is  not  subject  to  attachment  in  District  of  Colum- 
bia; Dodge  County  v.  Bums,  89  Neb.  535,  35  L.  R.  A.  (N.  S.)  877,  131 
N.  W.  922,  right  to  take  by  will  credit  payable  in  another  State,  evi- 
denced by  contract  for  sale  of  realty  in  State,  executed  and  kept  in 
another  State,  is  not  subject  to  State  inheritance  tax. 

Situs  of  debt  for  purpose  of  garnishment.    Note,  Ann.  Oai.  1913D, 
804. 

Effect  of  judgment  against  garnishee  to  merge  or  satisfy  principal 
debtor's  liability.    Note,  47  L.  R.  A.  134. 

Where  debt  gamishable.    Note,  67  L.  R.  A.  209,  213,  215,  219. 
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Enforcing  exemption  laws  of  other  State.    Note,  1  L.  B.  A.  (N.  S.) 
195. 

Situs  as  affecting  jurisdiction  to  gamisli  debt.    Notes,  8  L.  R.  A. 
(N.  S.)  608,  610;  20  L.  R.  A.  (N.  S.)  264. 

Where  debt  gamishable.    Note,  L.  R.  A.  1915F,  881,  882,  883. 

Liability  of  debt  due  from  resident  to  nonresident  to  succession  tax. 
Note,  L.  R.  A.  1916A,  897. 

Conditions  in  policy  as  to  keeping,  producing  and  preserving  books 
and  papers.    Note,  51  L.  R.  A.  715. 

Transfer  of  property  out  of  State  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors.    Note,  65  L.  R.  A.  ^60. 

174  XT.  B.  719-727,  43  H  Ed.  1147,  19  Sup.  Ot.  832,  DAVIS  T.  CX>BI.EN8. 

Use,  occnpatloa  and  care  of  city  block  bj  adTuse  dalmaat  oonaidared 
and  held  to  warrant  verdict  for  defendants  In  ejectment. 

Approved  in  Myers  v.  Mayhew,  32  App.  D.  G.  210,  adverse  possession 
held  suf&cient  to  vest  title. 

If  toe  plaintiff  in  Joint  action  of  ejectment  cannot  recover,  his  co- 
Idaintilfs  cannot. 

Approved  in  De  Bergere  v.  Chaves,  14  N.  M.  364,  51  L.  R.  A.  (N.  S.) 
50,  93  Pac.  764,  hplding  tenants  in  common  need  not  all  join  in  ejectment. 

Distinguished  in  Beck  v.  Ashland  Cigar  etc.  Co.,  146  Wis.  328,  Ann. 
Oas.  19120,  239,  130  N.  W.  466,  holding,  under  statutes,  life  tenant  and 
remainderman  holding  from  common  source  could  join  in  ejectmenty 
though  remainderman  not  entitled  to  possession  until  end  of  life  estate. 

Orofls-examination  as  to  matters  not  inquired  about  on  direct  examina- 
tion  is  largttly  subject  to  control  in  sound  discretion  of  court. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Raines,  90  Ark.  405, 17  Ann.  OasL 
1, 119  S.  W.  667,  and  Harrold  v.  Territory,  18  Okl.  402, 11  Ann.  Gas.  818, 
10  L.  R.  A.  (N.  S.)  604,  89  Pac.  205,  both  following  rule;  Horton  v. 
United  States,  15  App.  D.  C.  324,  range  of  cross-examination  of  expert 
is  in  discretion  of  court ;  dissenting  opinion  in  Resurrection  etc.  Min.  Co. 
V.  Fortune  etc.  Min.  Co.,  129  Fed.  682,  64  C.  C.  A.  180,  majority  holding 
reversible  error  to  x>ermit  cross-examination  on  subjects  not  included  in 
direct  examination. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examina- 
tion.   Note,  17  Ann.  Oaa.  22. 

174  XT.  S.  728-739,  48  Iv  Ed.  1150,  19  Sop.  Ot.  812,  8FIIBB  t.  UHXTED 
STATES. 

''WiUfoUy"  in  ordinary  sense  in  which  used  in  statutes  means  not 
merely  voluntarily,  but  with  bad  purpose. 

Approved  in  Samuels  v.  United  States,  232  Fed.  541,  indictment  for 
using  mails  to  defraud  need  not  use  **  knowingly ' '  in  charging  dei>osit 


295  SPUER  V.  UNITED  STATES.      174  U.  S.  728-730 

of  letters  in  maib  by  defendant,  when  implied  from  other  averments; 
Chicago  etc.  Ry.  Co.  v.  United  States,  162  Fed.  841,  842,  90  C.  C.  A.  211, 
ase  of  ''willful"  in  Elkins  Act  to  characterize  offenses  and  applying  to 
rebates  does  not  require  evil  intent,  but  only  that  act  be  done  knowingly 
and  purposely;  United  States  v.  Sionz  City  Stock  Yards  Co.,  162  Fed. 
562,  holding  ''knowingly  and  willfully"  failing  to  comply  with  statute 
requiring  unloading  of  stock  in  transit  did  not  require  malevolent  pur- 
pose ;  Chadwick  v.  United  States,  141  Fed.  243,  72  C.  C.  A.  343,  in  prose- 
cution for  conspiring  with  officers  of  national  bank  for  certification  of 
checks  when  drawer  had  no  funds,  knowledge  that  false  certification  vio- 
lated statute  need  not  be  proven ;  Roberts  v.  United  States,  126  Fed.  905, 
61  C.  C.  A.  427,  upholding  instruction  that  "willful  killing,"  within 
Rev.  Stat3.,  §  5341,  means  with  evil  intent  or  killing  under  circumstances 
showing  reckless  disregard  for  life;  St.  Louis  etc.  Ry.  Co.  v.  Batesville 
etc.  Tel.  Co.,  80  Ark.  504,  97  S,  W.  662,  holding  destruction  of  telephone 
line  by  railroad,  under  mistaken  belief  that  it  was  unlawful  obstruction 
to  right  of  way,  was  not  "willful  and  intentional"  under  statute  impos- 
ing penalty  for  injury  to  telephone  line;  State  ez  rel.  Barker  v.  Meek, 
148  Iowa,  675,  Ann.  Oas.  19120,  1075,  31  L.  B.  A.  (N.  8.)  566, 127  N.  W. 
1025,  receipt  by  county  treasurer  for  taxes  of  checks  on  responsible 
banks  is  not  "willful  official  misconduct"  under  statute  relating  to  re- 
moval from  office;  State  v.  Savre,  129  Iowa,  130,  105  N.  W.  390,  con- 
struing Code,  §4921,  punishing  "willful"  voting  in  precinct  in  which 
voter  does  not  reside;  State  v.  Curtis,  185  Mo.  App.  599,  172  S.  W.  620, 
information  charging  defendant  "knowingly  and  negligently"  permitted 
minor  to  enter  dramshop  is  not  bad  as  containing  repugnant  allegations ; 
Ex  parte  Cowden,  Jr.,  74  Tex.  Cr.  452,  168  S.  W.  541,  complaint  using 
"willful"  where  statute  uses  "knowingly"  does  not  thereby  fail  to 
charge  offense;  State  v.  Burlington  Drug  Co.,  84  Vt.  253,  78  Atl.  886, 
holding  "willful"  violation  of  liquor  license  bond,  to  forfeit  same,  must 
be  intentional;  Brown  v.  State,  137  Wis.  549,  119  N.  W.  340,  filing  birth 
certificate  on  old  form  after  statute  prescribing  new  form,  but  in  igno- 
rance thereof,  held  not  willful  violation  of  law. 

Distinguished  in  United  States  v.  Howard,  132  Fed.  356,  determining 
insufficiency  of  indictment,  under  Rev.  Stats.,  §  5393,  for  subornation 
of  perjury,  omitting  word  "willful''  in  charging  false  swearing  by 
mtness. 

Mere  reference  to  original  charge  when  jury  requests  additional  In- 
gtroctioiia  in  prosecation  under  Revised  Statutes,  §5208,  held  erroneous. 

Distinguished  in  Rieger  v.  United  States,  107  Fed.  924,  47  C.  C.  A.  61, 
holding  refusal  to  reread  to  jury  chaige  as  to  presumption  of  innocence, 
where  jury  did  not  desire  rereading,  not  error, 

Bvil  design  may  be  presumed  where  officer  of  hank  certilying  check 
purposely  keeps  lilmself  In  ignorance  of  drawer's  account^  or  Is  grossly 
indifferent  to  bis  duty  to  ascertain  that  fact. 
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Approved  in  United  States  v.  Erie  R.  Co.,  222  Fed.  449,  carrier  *' know- 
ingly" grants  unlawful  rates,  though  neither  it  nor  agents  actually  knew 
facts  making  rates  unlawful  if  they  willfully  and  intentionally  remained 
in  ignorance  thereof;  McAllister  v.  St.  Louis  etc.  Ry.  Co.,  107  Ark.  593, 
156  S.  W.  179,  holding  railroad  which  finishes  construction  so  that  right 
of  way  will  not  drain,  has  knowledge  of  fact  and  is  liable  for  penalty  for 
willfully  and  knowingly  failing  to  drain. 

Miscellaneous.  Cited  in  State  v.  O'Neil,  24  Idaho,  595,  135  Pac.  64, 
to  opinion  in  lower  court  and  stating  decision  reversed  in  principal  case 
on  other  grounds. 

174  U.  S.  739-760,  43  L.  Ed.  1154,  19  Sup.  Ot.  804,  SAN  DIBOO  IiAND  ft 
T.  OO.  V.  NATIONAL  OITY. 

Fixing  of  rates  is  legislative  act. 
Approved  in  San  Diego  Land  etc.  Town  Co.  v.  Jasper,  189  U.  S.  440, 
47  L.  Ed.  894,  23  Sup.  Ct.  571,  holding  disappearance  of  petitioners  who 
commenced  proceedings  before  supervisors  immaterial  where  supervisors 
defend  suits. 

State  may  subject  use  of  water  to  reasonable  public  controL 
Approved  in  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  210, 
215,  48  L.  Ed.  406,  24  Sup.  Ct.  245,  247,  holding  reduction  of  water  rates 
under  Cal.  Stats.  1885,  p.  95,  §  5,  to  give  six  per  cent  upon  the  value  of 
property,  does  not  amount  to  taking  of  property;  San  Diego  Land  etc. 
Town  Co.  V.  Jasper,  189  U.  S.  441,  442,  47  L.  Ed.  894,  23  Sup.  Ct.  572, 
holding  depreciation  in  value  of  plant  and  value  of  services  rendered  due 
to  drought  may  be  considered  in  determining  reasonableness  of  rates; 
Cotting  V.  Godard,  183  U.  S.  85,  89,  90,  46  L.  Ed.  99, 101,  22  Sup.  Ct.  33, 
35,  holding  Kansas  act  of  March  3,  1897,  limiting  charges  to  be  made 
by  stockyard's  corporation  without  limiting  those  of  smaller  concerns, 
though  general  in  terms,  is  unconstitutional ;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  600,  46  L.  Ed.  689,  21  Sup.  Ct.  498,  holding  Illinois 
statute  of  June  6, 1891,  not  invalid  because  requiring  no  notice  by  cities 
fixing  water  rates ;  Spring  Valley  Waterworks  v.  San  Francisco,  124 
Fed.  586,  592,  602,  holding  unconstitutional  San  Francisco  ordinance 
reducing  water  rates  allowing  net  earnings  of  four  and  four-tenths  per 
cent  on  necessary  property  and  three  and  three-tenths  after  fixed  charges 
paid ;  San  Diego  Land  &  Town  Co.  v.  Jasper,  110  Fed.  713,  holding  non- 
allowance  for  deterioration  of  plant  docs  not  authorize  court  to  declare 
rates  unreasonable;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  643, 
65  N.  E.  492,  upholding  rate  of  fares  fixed  by  Chicago  Rev.  Codes,  §  1723, 
did  not  deprive  railways  of  property  without  due  process;  Kennebec 
Water  Dist.  v.  Waterville,  97  Me.  203,  204,  207,  214,  215,  54  Atl.  13,  14, 
15,  18,  holding:  in  fixing  compensation  for  waterworks  plant  appraisers 
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sboald  allow  for  reasonable  valae  of  realty,  and  for  all  franchise's  rights 
and  privileges,  value  based  on  reasonable  rates. 

Power  of  State  to  fix  rates  for  public  ntiUty  most  not  be  exercised 
without  reference  to  what  is  just  and  reasonable,  for  State  cannot  with- 
hold from  owners  of  private  property  just  compensation  for  its  use. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  600, 
Ann.  Oas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  State  ex- 
ceeded authority  in  fixing  merely  nominal  rate  for  coal  in  carload  lots 
on  theory  that  return  from  entire  intrastate  traffic  was  adequate;  Simp< 
son  V.  Shepard,  230  U.  S.  434,  Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (N.  S.) 
1151,  57  L.  Ed.  1656,  33  Sup.  Ct.  729,  upholding  rates  fixed  by  railroad 
commission  in  part,  and  holding  them  confiscatory  in  part;  Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  41, 15  Ann.  Oas.  10S4,  53  L.  Ed.  395,  29 
Sup.  Ct.  192,  rates  must  allow  fair  return  on  reasonable  value  of  prop- 
erty used;  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  8. 
252,  49  L.  Ed.  467,  25  Sup.  Ct.  251,  upholding  removability  of  proceed- 
ings for  taking  land  by  eminent  domain  under  Ky.  Stats.,  §§835-839; 
Bonbright  v.  Geary,  210  Fed.  48,  enjoining,  as  unreasonable,  rates  fixed 
by  State  corporation  commission  for  electricity ;  Ft.  Smith  Light  &  Trac- 
tion Co.  V.  City  of  Ft.  Smith,  202  Fed.  585,  587,  holding  under  statute 
Tequiring  investigation  ordinance  arbitrarily  fixing  gas  rates  was  void; 
N'orthem  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  628,  holding  bills  to  enjoin  en- 
forcement of  railway  rates  failed  to  show  complainant  could  not  earn 
fair  return;  Spring  Valley  Waterworks  v.  San  Francisco,  192  Fed.  145, 
155,  holding  water  rates  fixed  by  city  were  confiscatory;  San  Joaquin  etc. 
Irrigation  Co.  v.  Stanislaus  County,  191  Fed.  880,  holding  cost  of  repro- 
dnetion  of  irrigation  plant  as  of  date  of  use  in  question,  less  depreeia- 
tion  from  age  and  use,  to  be  value  foY  rate-fixing  purposes;  City  of 
Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  174  Fed.  748,  99  C.  C.  A.  1, 
enjoining  enforcement  of  telephone  rates  fixed  by  city,  as  confiscatory; 
In  re  Arkansas  Railroad  Rates,  168  Fed.  732,  enjoining  as  extortionate 
rates  charged  by  railroads  during  period  when  rates  fixed  by  railroad 
commission  were  enjoined  as  confiscatory;  Spring  Valley  Water  Co.  v. 
San  Francisco,  165  Fed.  664,  enjoining,  as  confiscatory,  enforcement  of 
water  rates  fixed  by  city;  Contra  Costa  Water  Co.  v.  City  of  Oakland, 
165  Fed.  532,  enjoining  water  rates  fixed  by  city  as  not  giving  fair  profit ; 
Houston  etc,  R.  Co.  v.  Storey,  149  Fed.  602,  determining  reasonableness 
of  railroad  rates;  Boise  City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  421,  65 
C.  C.  A.  399,  upholding  maximum  rate  for  irrigation  company,  though 
it  will  not  produce  sufficient  revenue  to  pay  reasonable  income  on  invest- 
ment where  plant  constructed  on  larger  scale  than  necessary;  Pulaski 
Heights  Sewerage  Co.  v.  Loughborough,  95  Ark.  268,  29  L.  B.  A.  (N.  S.) 
319,  129  S.  W.  537,  holding  where  sewer  company  authorized  to  rent 
right  to  connect  with  sewer  built  partly  on  private  property,  courts  could 
require  company  to  permit  land  owner  to  connect  therewith  for  consid- 
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eration  fixed  by  courts;  San  Joaquin  etc.  Irr.  Co.  ▼.  County  of  Stanis- 
laus, 155  Cal.  28,  J99  Pac.  368,  statute  of  1885,  providing  for  regulation 
and  control  of  water  devoted  to  public  use,  is  valid;  Souther  v.  Glou- 
cester, 187  Mass.  655,  69  L.  B.  A.  309,  73  N.  E.  558,  determining  legality 
of  water  rates;  Commonwealth  v.  Atlantic  Coast  Line  R.  Co.,  106  Va. 
71,  117  Am.  St  Bep.  988,  9  Ann.  Oas.  1124,  7  L.  B.  A,  (N.  S.)  1086,  55 
S.  E.  575,  holding  void,  statute  requiring  railroads  to  issue  mileage-books 
on  prescribed  terms. 

Under  Cfalif omla  sUtute  requiring  legMatlve  body  of  dty  or  county 
to  fix  water  rates  annually,  one  fumlslilng  water  Is  not  entitled  to  formal 
notice  of  day  of  fixing  rates,  as  statute  makes  appropriate  pxovision  for 
hearing. 

Approved  in  Contra  Costa  Water  Co.  v.  City  of  Oakland,  169  Cal.  346, 
113  Pac.  678,  following  rule ;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles, 
211  U.  S.  279,  53  L.  Ed.  185,  29  Sup.  Ct.  50,  holding  ordinance  fixing 
telephone  rates  not  void  because  not  providing  for  notice  and  hearing; 
Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  190,  192,  193,  holding  rates  fixed 
under  Kentucky  statute  by  railroad  commission  were  fixed  upon  sufift- 
cient  notice  and  hearing;  Philadelphia  etc.  Ry.  Co.  v.  Interstate  Com- 
merce Com.,  174  Fed.  689,  refusing  to  enjoin  enforcement  of  rates  fixed 
by  commerce  commission  in  absence  of  showing  that  it  had  transcended 
power;  Cumberland  Tel.  A  Tel.  Co.  v.  Railroad  Commission,  156  Fed.  829, 
holding  void,  order  of  railroad  commission  fixing  telephone  rates  because 
established  arbitrarily  without  investigation,  and  unreasonable;  Home 
Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed.  582,  583,  where  city  had 
power  to  fix  rates,  telephone  company  had  no  right  to  notice  of  passage 
of  ordinance  fixing  rates;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco, 
164  Fed.  888,  arguendo. 

Distinguished  in  Louisville  ft  N.  R.  Co.  v.  Bosworth,  230  Fed.  196, 
assessment  by  board  is  subject  to  review  where  it  is  found  board  did  not 
follow  method  prescribed,  or  acted  on  wrong  principle,  though  fraud  not 
shown. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  B.  A.  101,  102. 

JucUcial  interference  with  public  utility  rates  fixed  under  legidative 
sanction  should  never  occur  unless  rates  are  so  plainly  unreasonable  that 
Just  compensation  is  denied. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  314,  58 
L.  Ed.  243,  34  Sup.  Ct.  48,  failure  of  statute  giving  railroad  commission 
power  to  fix  rates  to  provide  for  appeal  from  orders  of  commission  does 
not  deny  carrier  access  to  courts  to  review  'Order  fixing  confiscatory 
rates;  Mayor  etc.  of  the  City  of  Knoxville  v.  Knoxville  Water  Co.,  212 
U.  S.  16,  58  L.  Ed.  881,  29  Sup.  Ct.  148,  quaere,  whether  fixing  of  rates 
to  yield  four  per  cent  after  allowing  two  per  cent  for  depreciation  was 
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confiscatory;  Chicago  etc.  Ry.  Co.  v.  Babcock;  204  U.  S.  598,  51  L.  £<L 
641,  27  Sup.  Ct.  326,  holding  in  sait  to  declare  tax  assessments  void, 
court  would  not  consider  complaints  as  to  results  reached  by  assessors 
where  not  clearly  based  on  fraud  or  on  fundamentally  wrong  principle; 
Getting  v.  Godard,  183  U.  S.  90;  46  L.  Ed.  401,  22  Sup.  Ct.  35,  holding 
Kansas  act  of  March  3, 1897,  general  in  terms  but  discriminating  in  fact 
against  large  stockyard  by  limiting  its  charges;  Manufacturer's  Light 
etc.  Co.  v.  Ott,  215  Fed.  952,  burden  is  on  one  seeking  to  enjoin  enforce- 
ment of  rates  fixed  by  State  board  to  show  with  reasonable  certainty 
rights  under  Constitution  have  been  invaded;  Louisville  etc.  R.  Co.  v. 
Railroad  Commission,  208  Fed.  42,  upholding  order  of  railroad  commis- 
sion fixing  passenger  rates  at  two  and  one-half  cents  a  mile;  Southern 
Pac.  Co.  V.  Railroad  Commission,  193  Fed.  706,  bill  held  insufficient  to 
show  invalidity  of  State-made  freight  rates ;  Southern  Pac.  Co.  v.  Camp- 
bell, 189  Fed.  185,  holding  complaint  to  enjoin  enforcement  of  railroad 
rates  did  not  allege  facts  to  show  rates  unreasonable ;  Southern  Pac.  Co. 
V.  Interstate  Commerce  Commission,  177  Fed.  969,  lumber  rate  fixed  by 
commerce  eonmiission  held  not  confiscatory;  Central  of  Georgia  Ry.  Co. 
V.  Railroad  Commission,  161  Fed.  992,  enjoining  rates  pending  suit 
where  it  appeared  rates  would  not  afford  reasonable  returns;  Western 
Union  Tel.  Co.  v.  Wright,  158  Fed.  1010,  refusing  to  enjoin  collection  of 
taxes  against  foreign  corporation  because  of  alleged  improper  methods 
of  fixing  value;  Central  of  Geoi^a  Ry.  Co.  v.  McLendon,  157  Fed.  975, 
refusing  preliminary  injunction  against  order  reducing  passenger  rates; 
Southern  Ry.  Co.  v.  McNeill,  155  Fed.  785,  continuing  preliminary  in- 
junction against  enforcement  of  confiscatory  railroad  rates;  Palatka 
Water  Works  v.  Palatka,  127  Fed.  166,  granting  preliminary  injunction 
against  city  fixing  rates  alleged  by  bill  as  destroying  value  of  plain- 
tiff's property;  Spring  Valley  Water- Works  v.  San  Francisco,  124  Fed. 
^  599,  holding  San  Francisco  water  rate  ordinance  allowing  return  of 
four  and  four  and  four-tenths  per  cent  on  necessary  property  and  three 
and  three-tenths  after  fixed  chaiges  paid,  is  void ;  Matthews  v.  Board 
of  Corp.  Commrs.,  106  Fed.  9,  10,  upholding  finding  that  rates  fixed 
for  carriage  of  fertilizers  were  not  unreasonable  where  for  four  years 
carrier  earned  fair  net  profit;  Manning  v.  Chesapeake  etc.  Telephone 
Co.,  18  App.  D.  C.  214,  218,  holding  act  of  Congress  of  June  30, 
1888,  limiting  rates  chargeable  by  foreign  telephone  companies  doing 
business  in  district  to  those  fixed  by  that  act,  was  not  invalid  as  confis- 
catory; State  V.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  659,  82  L.  B.  A. 
(N.  S.)  639,  47  South.  983,  dismissing  action  to  recover  penalties  which 
bill  showed  were' imposed  on  carrier  for  acts  which  were  not  penal  vio- 
lations of  statute  under  which  suit  was  brought;  Cedar  Rapids  Gaslight 
Co.  V.  City  of  Cedar  Rapids,  144  Iowa,  448,  138  Am.  St.  Bap.  299,  48 
L.  R.  A.  (N.  S.)  1025,  120  N.  W.  973,  refusing  to  enjoin  gas  rates  as  un- 
reasonably low;  Pannell  v.  Louisville  Tobacco  etc.  Co.,  113  Ky.  636, 
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68  S.  W.  664;  determining  validity  of  tobacco  warehouse  rates;  State 
ex  rel.  Latshaw  v.  Board  of  Water  etc.  Commrs.,  105  Minn.  476,  478, 
127  Am,  St.  Rep.  681,  117  N.  W.  829,  830,  upholding  right  of  light  and 
water  board  to  imx>08e  higher  charges  for  gas  not  paid  for  in  fixed  time, 
and  to  deny  further  services  till  such  charges  paid ;  McGrew  v.  Missouri 
Pac.  Ry .  Co.,  230  Mo.  631,  132  S.  ^W.  1086,  upholding  provisions  of  short 
haul  laws ;  Ormsby  County  v.  Kearney,  37  Nev.  340, 142  Pac.  807,  holding 
void  statutes  providing  for  establishment  of  water  rights  in  proceeding 
before  State  engineer  so  far  as  making  his  decree  final;  State  ex  rel. 
McCue  V.  Northern  Pac.  Ry.  Co.,  26  N.  D.  486,  145  N.  W.  154,  holding 
burden  of  proof  on  carriers  to  show  rates  fixed  by  law  were  unreason- 
able not  sustained ;  Stettler  v.  0  'Hara,  69  Or.  540,  Ann.  Oaa.  1916A,  217, 
139  Pac.  750,  holding  that  statute  authorizing  Industrial  Welfare  Com- 
mission to  fix  minimum  wages  and  maximum  hours  for  labor  of  women 
makes  its  findings  conclusive  was  not  deprivation  without  due  process. 

Distinguished  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
259,  260,  261,  91  N.  W.  1090,  holding  water  rates  fixed  by  ordinance  are 
not  unreasonable  where  they  allow  net  profit  of  between  four  and  two- 
fifths  and  six  and  one-half  per  cent. 

Power  of  court  to  fix  or  regulate  rates  of  irrigation  company.    Note, 
16  Ann.  Oaa.  800. 

Railroad  corporation  maintaining  highway  cannot  fix  rates  ignoring 
rights  of  public. 

Approved  in  In  re  New  York  &  W.  Water  Co.,  98  Ted.  716,  holding 
water  supply  company  furnishing  city  with  water  is  not  subject  to  in- 
voluntary bankruptcy  proceedings  within  Bankruptcy  Act  of  1898. 

Puhiic  service  company  ia  entitled  to  demand  as  just  compensation 
a  fair  return  on  reasonable  valne  of  property  at  the  time  It  la  being  oaad 
for  the  public. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231  U.  S. 
449,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  307,  34  Sup.  Ct.  125,  approving 
method  of  accounting  established  under  section  20  of  Act  to  Regulate  Com- 
merce of  1887;  Des  Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  206,  cost  of 
reproduction  of  plant  may  be  considered  in  determining  value  for  pur- 
pose of  fixing  rates,  but  does  not  furnish  reliable  measure  of  value; 
Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed.  822,  holding  re- 
production cost  at  time  rate  reflation  statute  was  enacted  was  value 
for  determining  fairness  of  rates;  Shepard  v.  Northern  Pac.  Ry.  Co., 
184  Fed.  802,  holding  invalid,  as  not  giving  fair  return,  rates  fixed  by 
railroad  commission;  Spring  Valley  Water  Co.  v.  San  Francisco,  165 
Fed.  680,  682,  697,  water  company  not  entitled  to  reasonable  return  on 
fair  present  value  of  property  held  for  future  use ;  San  Joaquin  ft  Kings 
River  etc.  Irr.  Co.  v.  Stanislaus  County,  163  Fed.  573,  holding  under 
California  statute,  in  estimating  value  of  irrigation  system  in  county  to 
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fix  rates  when  deduction  is  made  for  deterioration,  allowance  should 
be  made  therefor  and  added  to  annual  income  in  fixing  rates  so  as  to 
cover  cost  of  renewal;  Consolidated  Gas  Co.  v.  City  of  New  York,  157 
Fed.  855,  real  estate  owned  by  company  but  not  used  in  business  can- 
not be  considered  in  fixing  rates  for  gas ;  Contra  Costa  Water  Co.  v.  City 
of  Oakland,  159  Cal.  334,  335,  113  Pac.  674,  holding  water  rates  fixed  by 
city  gave  fair  return;  State  v.  Seaboard  etc.  Ry.  Co.,  48  Fla.  145,  37 
South.  320,  in  determining  reasonabteness  of  railroad  rates  fixed  by 
State,  earnings  or  losses  from  interstate  commerce  cannot  be  charged  to 
or  against  railroad's  income;  Union  Pac.  R,  Co.  v.  Public  Utilities  Com- 
mission, 95  Kan.  619, 148  Pac.  672,  upholding  coal  rates  fixed  by  utilities 
commission;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  12,  13, 
14,  118  Am.  St.  Bep.  298,  10  Ann.  Gas.  1016,  6  L.  B.  A.  (N.  S.)  834, 
86  Pac.  154, 155,  upholding  statutory  rates  for  stockyard  charjj^es ;  Home 
Telephone  Co.  v.  City  of  Carthage,  235  Mo.  661,  Ann.  Oaa.  1912D,  301. 
48  L.  R.  A.  (N.  S.)  1055,  139  S.  W.  551,  holding  burden  of  proof  to 
show  telephony  rates  unreasonable  not  sustained;  State  ex  rel.  Tyrrell 
V.  Lincoln  Traction  Co.,  90  Neb.  545,  134  N.  W.  282,  valuation  placed 
on  assets  by  corporations  on  consolidation  does  not  bind  railroad  com- 
mission in  estimating  value  for  rate-fixing  purposes;  People  v.  Willcox, 
210  N.  Y.  485,  51  L.  E.  A.  (N.  S.)  1,  104  N.  E.  912,  "going  value"  of 
gas  company  must  be  considered  in  determining  value  to  fix  rates; 
Newark  Natural  Gas.  etc.  Co.  v.  City  of  Newark,  92  Ohio  St.  401,  111 
'N.  E.  152,  holding  gas  rate  fixed  by  city  was  reasonable ;  Western  Union 
Tel.  Co.  V.  State,  31  Okl.  421,  121  Pac.  1071,  order  of  railroad  commis- 
sion held  to  fix  telegraph  rate  unreasonably  low;  Pioneer  Tel.  &  Tel. 
Co.  V.  Westenhaver,  29  Okl.  433,  88  L.  B.  A.  (N.  S.)  1209,  118  Pac.  355, 
telephone  rates  held  reasonable;  Midland  Valley  R.  Co.  v.  State,  24  Okl. 
820,  104  Pac.  1087,  holding  it  was  duty  of  corporation  commission  in 
fixing  railway  rates  to  make  findings  as  to  value  of  property;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  189,  199,  67  S.  E.  639,  643,  holding 
statutory  passenger  rate  invalid  as  not  giving  fair  return  to  carrier; 
dissenting  opinion  in  Contra  Costa  Water  Co.  v.  City  of  Oakland,  159 
Cal.  352,  113  Pac.  681,  majority  holding  water  rates  fixed  by  city  gave 
fair  return. 

Allowance  for  depreciation  in  plant  in  fixing  rates  of  public  service 
corporation.    Note,  38  L.  B.  A.  (N.  S.)  1210. 

Miscellaneous.    Cited  in  San  Diego  Land  &  Town  Co.  v.  Jasper,  110 
Fed.  704,  705,  in  statement  of  facts  as  part  of  history  of  litigation. 

174    XT.   8.'761>778,   48    L.   Ed.   1102,   19   Snp.   Cft.   778,    BIOHMOND    T. 
SOirrHEBK  BELL  TEL.  9c  TEL.  CO. 

Bifl^bts  and  privileges  given  to  telegraph  companies  1»y  act  of  1866 
are  to  be  enjoyed  in  rabordinatlQn  to  public  oie  and  private  riglits  and 
mibject  to  police  power  of  State. 
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Approved  in  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U..  S. 
169,  56  L.  Ed.  716,  32  Sup.  Ct.  449,  and  Western  Union  Tel.  Co.  v.  City 
of  Richmond,  178  Fed.  323,  both  upholding  city  ordinance  regulating 
construction  of  telegraph  lines  in  streets;  Western  Union  Tel.  Co.  v. 
Hopkins,  160  Cal.  117,  116  Pac.  562,  holding  void,  tax  on  franchise  of 
telegraph  company  to  erect  lines  on  public  highways;  Carver  v.  State, 
11  Ga.  App.  25,  29,  74  S.  E.  557,  559,  holding  county  authorities  could 
oot  compel  removal  of  telegraph  line  from  public  road. 

Scope  and  effect  of  act  of  Congress  of  July  24,  1866.    Note,  1 
Ann.  Gas.  5S3. 

Acts  of  Congress  in  aid  of  constmction  of  telegraph  lines  do  not 
apply  to  telepiione  lines. 

Approved  in  Cosgriff  v.  Tri-State  Telephone  etc.  Co.,  15  N.  D.  218,  5 
L.  R.  A.  (N.  S.)  1142,  107  N.  W.  528,  following  rule;  Sunset  Tel.  &  Tel. 
Co.  V.  City  of  Pasadena,  161  Cal.  278,  118  Pac.  801,  Sunset  Tel.  &  Tel. 
Co.  V.  City  of  Pomona,  164  Ted.  566,  669,  570,  573,  and  City  of  Pomona 
V.  Sunset  Tel.  &  Tel.  Co.,  224  U.  S.  344,  66  L.  Ed.  794,  32  Sup.  Ct.  477, 
all  holding  '^ telegraph"  corporations,  as  used  in  section  536,  Civil  Gpde 
of  California,  do  not  include  "telephone"  corporations;  Atlantic  & 
Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct. 
818,  holding  interstate  telegraph  company  liable  for  reasonable  munici- 
pal license  to  cover  local  governmental  supervision  of  poles  and  wires; 
Ganz  V.  Ohio  Postal  Cable  Co.,  140  Fed.  695,  72  C.  C.  A.  186,  grant  of 
right  by  county  to  telegraph  company  to  erect  lines  along  highway  does 
not  preclude  it  from  subsequently  ordering  their  removal  where  public 
incommoded  in  use  of  road;  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127 
Fed.  195,  holding  14  Stat.  221,  granting  telegraph  companies  right  of 
way  over  military  and  post  roads,  does  not  give  telephone  rights  in  city 
streets  without  local  grant;  City  of  Toledo  v.  Western  Union  Tel.  Co., 
107  Fed.  16,  52  L.  R.  A.  730,  46  C.  C.  A.  Ill,  holding  district  telegraph 
system  not  within  Rev.  Stats.,  §§  6263-^268,  permitting  telegraph  lines 
to  use  public  domain  to  enable  company  to  use  streets  without  consent; 
Southern  Bell  Tel.  etc.  Co.  v.  City  of  Richmond,  98  Fed.  672,  holding 
under  Va.  Code,  §  1287,  telephone  company  accepting  terms  of  ordinance 
granting  use  of  streets  bound  by  reserved  power  to  repeal  same;  Home 
Telegraph  Co.  v.  Mayor  etc.  of  Nashville,  118  Tenn.  20, 11  Ann.  Oas.  824, 
101  S.  W.  775,  franchise  to  erect  telegraph  lines  on  public  highways  of 
State  does  not  authorize  erection  of  telephone  line;  Krueger  v.  Wiscon- 
sin Tel.  Co.,  106  Wis.  105,  81  N.  W.  1044,  holding  Terr.  Laws  1848, 
p.  257,  granting  right  to  telegraph  companies  to  occupy  land  with  own- 
er's consent,  did  not  warrant  erection  of  telephone  line  without  addi- 
tional eompenBation;  dissenting  opinion  in  Sunset  Tel.  &  Tel.  Co.  v.  City 
of  Pomona,  172  Fed.  838,  97  C.  C.  A.  251,  majority  holding  that  'Hole- 
graph''  corporationsi  as  used  in  section  536,  California  Civil  Code, 
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inelnded  "telephone*'  corporations;  dissenting  opinion  in  City  of  Wich- 
ita V.  Old  Colony  Trust  Co.,  132  Fed.  657,  66  C.  C.  A.  19,  majority  deny- 
ing ri^t  of  city  to  compel  telephone  company  to  remove  poles  from 
streets;  dissentb^^  opinion  in  Perkins  v.  Coffin,  84  Conn.  312,  313, 
Ann.  Gas.  19120,  1188,  79  AtL  1082,  1083,  majority  holding  corporate 
charter  containing  no  reserve  power  of  amendment  became  subject  to 
amendment  and  repeal,  by  accepting  amendment  proposed  by  itself  at 
annual  meeting,  and  enacted  by  legislature. 

Criticised  in  Postal  Telegraph  Co.  v.  Forster,  73  Or.  128,  Ann.  Oas. 
1916E,  979, 144  Pac.  493,  holding  telegraph  company  having  prescriptive 
right  to  maintain  line  on  defendant's  land  could  not  be  enjoined  from 
also  using  wires  for  telephone  purposes. 

Distinguished  in  Michigan  Tel.  Co.  v.  St.  Joseph,  121  Mich.  610,  80 
N.  W.  386,  holding  municipality  giving  telephone  company  street  privi- 
leges cannot  impair  company's  right  to  extend  by  refusing  to  make  rea- 
sonable regulations  for  erection  of  poles;  San  Antonio  etc.  Ry.  Co.  v. 
Southwestern  Tel.  etc.  Co.,  93  Tex.  320,  77  Aol  St  fiep.  887,  55  S.  W. 
118,  holding  Rev.  Stats.,  arts.  698, 699,  giving  telegraph  corporations  right 
to  erect  poles  on  public  roads  and  conferring  power  of  eminent  domain, 
extends  to  telephone  companies. 

Bight  of  telegraph  company  to  conduct  telephone  business.    Note, 
11  Ann.  Oas.  880. 

Bights  of  telephone  company  under  local  ordinance  are  determined  bj 
court  of  original  jurisdiction. 

Approved  in  Southern  Bell  Tel.  etc.  Co.  v.  City  of  Richmond,  103  Fed. 
32,  44  C.  C.  A.  147,  holding  proper  for  Circuit  Court  to  determine  rights 
acquired  by  telephone  company  under  Richmond  ordinance. 

174  XT.  8.  778-798,  43  Zi.  Ed.  1109,  19  Sup.  Ot.  864,  OAKES  T.*  UNITED 
STATES. 

Act  of  July  28,  1898,  confers  on  Oonrt  of  dalms  jurisdiction  to  deter- 
mine merits  of  dalm  Involved. 

Distinguished  in  Watts  v.  United  States,  123  Fed.  114,  holding  special 
act  (32  Stats.  242,  c.  887),  for  hearing  in  Circuit  Court  for  British  vessel 
injured  in  collision,  conferred  jurisdiction  to  render  decree  against  gov- 
ernment for  loss. 

Proceedings  on  seizure  of  vessel  used  In  aiding  rebellion  are  In  con- 
formity with  admiralty  practice,  and  not  governed  by  strict  rules  of  couh- 
mon  law  as  to  Indictments. 

Approved  in  United  States  v.  Two  Barrels  of  Desiccated  Eggs,  185 
Fed.  307,  holding  libel  to  forfeit  eggs  for  violation  of  Food  and  Drug 
Act  was  not  void  for  failure  to  allege  date  of  shipment. 
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174  XT.  8.  799,  43  L.  Bd.  1187,  19  Sup.  Ot.  881,  STONE  T,  FKBSXDEKT 
ETC.  OF  BANK  OF  KENTUCKY. 

Cited  in  Bank  of  Kentucky  v.  Kentucky,  207  U.  S.  267,  62  L.  Ed.  200, 
28  Sup.  Ct.  82,  Chicago  etc.  Ry.-  Co.  v.  Douglaa  County,  134  Wis-  206, 
14  L.  B.  A.  (N.  S.)  1074,  114  N.  W.  514. 

174  U.  &  800,  43  L.  Ed,  1187,  19  Sup.  Ot.  881,  STONE  T.  DEFOSTC  BANK 
OF  FBANKFOBT. 

Cited  in  dissenting  opinion  in  Deposit  Bank  v.  Frankfort|  191  U.  S. 
524,  48  L.  Ed.  276,  24  Sup.  Ct.  163. 

174  U.  S.  800,  43  L.  Ed.  1188,  19  Sup.  Ct.  873,  ADAMS  T.  OOWBN. 
Cited  in  Glidden  v.  Cowen,  123  Fed.  49,  59  C.  C.  A.  172. 

174  U.  S.  801,  43  L.  Ed.  1187,  19  Sop.  Ct.  884,  COEUB  D'ALENE  BY.  9t 
NAY.  CO.  y.  SPALDINO. 

.  Cited  in  Boyd  v.  Ndrthern  Pac.  Ry.  Co.,  170  Fed.  782,  Northern  Pac. 
Ry.  Co.  V.  Boyd,  177  Fed.  822,  101  C.  C.  A.  18,  and  Northern  Pacific 
Ry.  Co.  V.  Boyd,  228  U.  S.  509,  67  L.  Ed.  944,  33  Sup.  Ct.  554. 

174  U.  S.  803,  43  L.  Ed.  1188,  19  Sup.  Ct.  883,  CBNTBAL  TBXJST  CO. 
y.  MINNESOTA. 

Cited  in  Central  Trust  Co.  v.  Third  Ave.  R.  Co.,  186  Fed.  294,  110 
C.  C.  A.  1. 

Priority  of  lien  for  personal  taxes  over  pre-existing  liens  on  tax- 
payer's property.    Note,  L.  B.  A.  1916D,  887,  890. 
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176  XT.  B.  1-S2,  44  L.  Ed.  49,  20  Sop.  Ot.  1,  J0ME8  T.  MEEHAN. 

A  good  title  to  parts  of  lands  of  an  Indian  tribe  may  be  granted 
to  individnals  by  a  treaty  between  tbe  United  States  and  the  txlbe. 

Approved  in  Henkel  v.  United  States,  237  U.  S.  61,  69  L.  Ed,  836, 
35  Sup.  Ct.  536,  Secretary  of  Interior  might  purchase  for  reclamation 
purposes  lands  in  Blaekfeet  Indian  reservation ;  Chase  v.  United  States, 
222  Fed  596,  597, 138  C.  C.  A.  117,  treaty  of  March  6, 1865,  with  Omaha 
tribe  of  Indians,  held  to  have  passed  fee-simple  title  which  United  States 
eould  not  subsequently  impair. 

Distinguished  in  Kindred  v.  Union  Pae.  R.  Co.,  168  Fed.  650,  651,  94 
C.  C.  A  112,  allotments  in  Delaware  Diminished  Reservation  did  not 
pass  title  so  as  to  preclude  Congress  from  granting  right  of  way  over 
same  for  railroad. 

Treaty  with  Indians  must  be  constmed  In  sense  in  which  it  would 
naturally  be  understood  by  Indians. 

Approved  in  Shulthis  v.  MacDougal,  162  Fed.  340,  and  Woodward  v. 
De  Graffenried,  238  U.  S.  315,  59  L.  Ed.  1327,  35  Sup.  Ct.  764,  both  ap- 
plying rule  in  matter  of  descent  of  Creek  allotments ;  Starr  v.  Long  Jim, 
227  U.  S.  622,  67  L.  Ed.  674,  33  Sup.  Ct.  358,  legal  title  to  land  in  Co- 
lumbia reservation  allotted  to  Indians  held  to  remain  in  United  States 
until  after  patent;  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S. 
367,  57  L.  Ed.  550,  33  Sup.  Ct.  368,  in  determining  boundaries  of  Takima 
reservation,  Cascade  Mountains  should  be  preferred  to  calls  for  less  con- 
spicuous landmarks ;  Choate  v.  Trapp,  224  U.  S.  675,  677,  56  L.  Ed.  946, 
947,  32  Sup.  Ct.  565,  exemption  from  State  taxation  granted  to  Choctaw 
and  Chickasaw  allottees  under  Atoka  Agreement  is  protected  by  fifth 
amendment;  United  States  v.  Winans,  198  U.  S.  381,  49  L.  Ed.  1092, 
25  Sup.  Ct.  662,  determining  fishing  rights  of  Takima  Indians  on  Colum- 
bia Biver  under  treaty  of  1859 ;  United  States  v.  Seuf ert  Bros.  Co.,  233 
XVni— 20  (305) 
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Fed.  584,  applying  rule'  to  treaty  provisions  as  to  fishing  rights  of  In- 
dians on  Columbia  River;  Winters  v.  United  States,  143  Fed.  746,  74 
C.  C.  A.  666,  under  treaty  with  Montana  Indians,  they  were  entitled  to 
portion  of  waters  of  Milk  River  for  irrigation  purposes;  Waldron  v. 
United  States,  143  Fed.  419,  determining  that  woman  of  five-sixteenths 
£ioux  blood,  living  on  reservation,  was  Indian  and  entitled  to  allotment ; 
Sloan  v.  United  States,  118  Fed.  288,  holding,  in  construing  Indian 
treaties,  words  ''half-blood"  and  ''mixed  blood"  are  based  on  no  distinc- 
tion between  derivation  of  blood  from  father  or  mother;  United  States 
v.  Oregon  Cent.  M.  R.  R.  Co.,  103  Fed.  556,  holding  13  Stat.  333,  grant- 
ing lands  for  wagon  road  purposes  subsequent  to  Indian  treaty  relin- 
quishing certain  lands  and  reserving  others,  conveyed  no  land  occupied 
by  Indians ;  Zevely  v.  Weimer,  6  Ind.  Ter.  663,  82  S.  W.  946,  upholding 
right  of  Choctaw  and  Chickasaw  Nations  to  compel  traders  to  take  out 
licenses;  dissenting  opinion  in  State  v.  Towessnute,  89  Wash.  491,  154 
Pac.  810,  majority  holding  that  Yakima  treaty  of  March  8,  1859,  did 
not  give  Indians  right  to  fish  outside  of  reservation. 

Distinguished  in  United  States  v.  First  Nat.  Bank,  234  U.  S.  259, 
58  L.  Ed.  1804,  34  Sup.  Ct.  846,  rule  held  inapplicable  to  statute  re- 
moving restrictions  on  alienation  of  lands  within  White  Earth  reserva- 
tion, since  it  is  not  based  on  contract  with  Indians;  United  States  v. 
Choctaw  Nation,  179  U.  S.  532,  45  L.  Ed.  806,  21  Sup.  Ct.  164,  holding 
ordinary  meaning  of  words  of  Indian  treaty  not  disregarded  because  of 
dependent  character  although  it  includes  an  absolute  cession. 

The  right  of  the  Indian  tribes  to  their  lands  within  the  XTbltod  States 
was  a  right  of  possession  only,  the  ultimate  title  in  fee  being  in  the 
United  States;  the  Indians  could  not  convey  the  same  without  the  con- 
sent of  the  United  States. 

Approved  in  Henkel  v.  United  States,  196  Fed.  348,  116  C.  C.  A.  165, 
Indian  allottees  may  sell  improvements  and  relinquish  preference  right 
to  United  States,  where  land  is  required  for  irrigation  project;  United 
States  V.  Moore,  161  Fed.  515,  518,  88  C.  C.  A.  455  (reversing  154  Fed. 
713),  right  of  Indian  allottee  in  Columbia  reservation,  under  Act  of 
July  4,  1884,  was  merely  possessory ;  Coey  v.  Low,  36  Wash.  10,  77  Pac. 
1079,  lease  of  Indian  lands  to  white  man  without  consent  of  Indian  de- 
partment and  without  authority  of  act  of  Congress  or  treaty  is  void. 

In  Indian  treaty  ceding  lands  to  United  States,  reservation  of  speci- 
fied tract  for  chief  converts  same  into  fee  simple. 

Approved  in  Ooat  v.  United  States,  224  U.  S.  470,  66  L.  Ed.  847,  32 
Sup.  Ct.  544,  removal  of  restrictions  by  Act  of  April  21, 1904,  left  adult 
Seminole  freedmen  allottees  under  act  of  July  1,  1898,  free  to  convey 
surplus  lands  before  patent;  Mullen  v.  United  States,  224  U.  S.  457, 
56  L.  Ed.  841,  32  Sup.  Ct.  494,  heirs  of  deceased  Indian  allottee  under 
supplemental  agreement  of  July  1, 1902,  with  Choctaws  and  Chickasaws, 
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held  to  have  eomplete  eqnitab.le  interest;  Francis  ▼.  Francis,  203  U.  8. 
237,  61  L.  Ed.  166»  27  Sup.  Ct  129,  aUenable  title  in  fee  simple 
held  to  have  passed  under  treaty  of  1819  with  Chippewa  Nation;  Reed 
V.  Welty,  197  Fed.  423,  restriction  on  alienation  in  original  Creek  agree- 
ment did  not  apply  to  lands  allotted  to  heirs*  of  enrolled  citizen  who 
died  before  receiving  his  allotment;  Frame  v.  Bivens,  189  Fed.  789, 
adnlt  intermarried  citizen  of  Chickasaw  Nation,  not  of  Indian  blood, 
liad  power  to  execute  mortgage  of  surplus  allotment,  under  act  of  April 
21,  1904;  United  States  v.  Tprrey  Cedar  Co.,  154  Fed.  266,  allottee  of 
lands  in  Menominee  reservation  held  entitled  to  cut  timber  therefrom 
for  sale;  Conway  v.  United  States,  149  Fed.  267,  where  Ponca  squaw 
and  Indian  whom  she  married  were  each  allotted  land  in  Great  Sioux 
reserve  and  selections  approved,  and  later  each  made  lieu  applications 
in  order  to  get  adjoining  lands,  but  trust  patent  made  in  name  of  hus- 
band for  all  land,  she  was  entitled  to  half  of  land ;  Francis  v.  ^rancis, 
136  Mich.  290,  292,  99  N.  W.  14,  16,  under  Chippewa  Treaty  of  1820, 
in  patent  of  six  hundred  and  forty  acres  to  children  of  B.,  words  therein 
restricting  alienation  are  ineffectual;  Almeda  Oil  Co.  v.  Kelley,  35  Okl. 
527, 130  Pac.  933,  upholding,  after  removal  of  restrictions,  mining  lease 
executed  by  Cherokee  allottee  prior  to  such  removal ;  Hancock  v.  Mutual 
Trust  Co.,  24  Okl.  402, 103  Pac.  570,  lands  allotted  under  acts  of  July  1, 
1902,  to  deceased  member  of  Choctaw  tribe,  are  alienable  by  his  heirs; 
Western  Inv.  Co.  v.  Tiger,  21  Okl.  636,  96  Pac.  605,  upholding  deed  of 
Creek  Indian,  executed  without  approval  of  Secretary  of  Interior,  con- 
veying allotment  which  he  had  inherited  from  relatives;  Godfrey  v. 
Iowa  Land  etc.  Co.,  21  Okl.  307,  95  Pac.  797,  citizen  of  Seminole  Nation 
not  of  Indian  blood  might  convey  allotment  after  receiving  certificate 
of  allotment  but  before  patent;  Williams  v.  Steinmetz,  16  Okl.  Ill,  82 
Pae.  989,  determined  right  of  Indian  allottee  to  lease  lands. 

Distinguished  in  Williams  v.  Johnson,  239  U.  S.  420,  60  L.  Ed.  360, 
36  Sup.  Ct.  152,  Congress  is  not  prevented  by  contract  and  due  process 
of  law  clauses  of  Constitution  from  removing  restrictions  on  alienation 
by  Indian  allottees;  Wallace  v.  Adams,  143  Fed.  722,  74  C.  C.  A.  640, 
upholding  32  Stats.  641,  creating  citizenship  court  empowered  to  re- 
view final  judgments  of  Federal  courts  which  had  been  affirmed  by 
Supreme  Court,  as  against  successful  litigants  who  had  not  procured 
allotments  prior  to  its  passage. 

Treaty  of  October  2,  1868,  with  Ohippewas,  setting  apart  six  hundred 
and  f 9rty  acres  for  chief,  granted  alienable  fee. 

Approved  in  Ez  parte  Joins,  191  U.  S.  100,  48  L.  Ed.  110,  24  Sup.  Gt 
27,  holding  prohibition  against  Choctaw  and  Chickasaw  Citizenship 
Court  to  prevent  effectuating  of  judgment  of  Federal  court  admitting 
to  citizenship  will  not  issue  where  court  had  rendered  judgment;  Ben- 
Way-BixL-Ness  y.  Eshelby,  87  Minn.  109,  91  N.  W.  291,  holding  tribal 
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Indian  may  maintain  action  in  Circuit  Court  to  recover  undivided  inter- 
est in  section  of  land. 

An  amendment  of  the  pleadings  may  be  allowed,  even  on  appeal,  if 
Justice  appears  to  require  it. 

Distinguished  in  Jackson  &  Sharp  Co.  v.  Fay,  20  App.  D.  C.  115, 
refusing  to  permit  amendment  after  affirmance  of  judgment  for  defend- 
ant based  upon  sustaining  of  general  demurrer. 

The  right  of  Inheritance  in  land  of  a  member  of  an  Indian  tribe  whose 
tribal  organization  is  recognized  by  the  goTemment  is  controlled  by  the 
laws  and  usages  of  the  tribe. 

Approved  in  Hallowell  v.  Commons,  210  Fed.  799,  127  C.  C.  A.  343, 
children  of  plural  marriages  among  tribal  Indians,  whose  customs  permit 
polygamy,  are  lawful  heirs  of  father;  Meeker  v.  Kaelin,  173  Fed.  221, 
State  law  of  community  property  did  not  apply  to  Indian  reservation 
lands  patented  to  Puyallup  Indian  allottee  who  was  head  of  family; 
Beam  v.  United  States,  162  Fed.  262,  89  C.  C.  A.  240,  and  Parr  v.  United 
States,  153  Fed.  468,  both  holding  surviving  husband  of  allottee  of  lands 
in  Umatilla  reservation  entitled  to  curtesy  under  State  law,  though 
legal  title  still  remained  in  United  States  under  trust;  Fourier  v.  Mc- 
Kinzie,  147  Fed.  289,  child  of  squaw  and  white  citizen  inherits  from 
father  under  laws  of  State ;  Peters  v.  Malin,  111  Fed.  252,  holding  court 
of  State  of  Iowa  has  no  authority  to  appoint  guardian  for  minors  of 
Sac  and  Fox  tribe ;  Y-ta-tah-wah  v.  Rebock,  105  Fed.  261,  holding  prop- 
erty of  deceased  tribal  Indian  descends  in  accordance  with  tribal  cus- 
toms ;  Oklahoma  Land  Co.  v.  Thomas,  34  Okl.  686,  688,  127  Pac.  10,  11, 
applying  laws  of  Creek  Nation,  which  recognized  polygamy  and  provided 
for  recognition  by  father  of  illegitimate  children;  Guyatt  v.  Kautz,  41 
Wash.  122,  83  Pac.  11,  under  Puyallup  Indian  Treaty  of  1854,  where 
husband  and  wife  were  only  members  of  family,  land,  on  his  death,  de- 
scends to  her  as  community  property. 

Miscellaneous.  Cited  in  Issaquah  Coal  Co.  v.  United  States  etc.  Guar- 
anty Co.,  126  Fed.  96,  61  C.  C.  A.  145,  holding  where  evidence  in  support 
of  defense  was  introduced  without  objection,  objection  cannot  be  first 
made  in  appellate  court. 

175  U.  S.  32-36,  44  L.  Ed.  62,  20  Sup.  Ct.  26,  SCUDDEB  ▼.  OOKTBOLLEB 
OF  NEW  TOBK   (SOITDDEB  y.  OOIiES). 

Failure  to  raise  a  Federal  question  until  after  a  case  has  been  fLnaUy 
decided  in  the  highest  State  court  precludes  refview  by  Supreme  Court  on 
writ  of  error. 

Approved  in  Skaneateles  Paper  Co.  v.  Syracuse,  201  U.  S.  642,  50 
L.  Ed.  901,  26  Sup.  Ct.  763,  and  Harkins  v.  Ashville,  180  U.  S.  636, 
45  L.  Ed.  709,  21  Sup.  Ct.  922,  both  reaffirming  rule. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme.  Court.  Note,  68  L.  B.  A. 
39. 

176  U.  S.  37-40,  44    I^  Ed.   64,  20    Bop.  Ot.  19,  AKOIi<M}ALIF0BNIA 
BANK  ▼.  UNITED  STATES. 

Decision  of  Olrcnit  Court  of  Appeals  is  final  in  suit  to  review  decision 
of  board  of  general  appraisers  in  matter  of  classiflcatlon  of  Imported 
articles. 

Approved  in  Pacific  Creosoting  Co.  v.  United  States,  231  U.  S.  737,  58 
L.  Ed.  460,  34  Sup.  Ct.  316,  following  rule. 

Distinguished  in  B.  Altman  &  Co.  v.  United  States,  224  U.  S.  597, 
56  L.  Ed.  908,  32  Sup.  Ct.  593,  direct  appeal  lies  from  Circuit  to  Supreme 
Court  in  revenue  case  in  which  is  involved  construction  of  Federal  law 
or  validity  or  constmetion  of  treaty. 

176  U.  a  40-60,  44  Z..  Ed.  66,  20  Sup.  Ot.  20,  DE  LA  YEBOKE  BEFBIO- 
EBATIKO  HACHINE  GO.  ▼.  GEBMAK  SAVIHOS  INSTITUTION. 

A  conveyance  of  all  the  assets  of  a  corporation  is  not  within  the  power  * 
of  the  stockholders,  even  though  they  all  sign  it,  without  formal  action 
at  a  meeting  held  for  that  purpose. 

Approved  in  In  re  Jefferson  Casket  Co.,  182  Fed.  696,  president  has 
no  power  to  execute  assignment  of  corporate  property  for  benefit  of 
creditors;  Cotten  v.  Tyson,  121  Md.  604,  89  Atl.  116,  stockholder  can- 
not assign  interest  represented  by  stock  in  any  particular  class  of  cor- 
porate assets.   . 

Necessity  of  action  by  directors  to  validate  corporate  act.  Note, 
Ann.  Gas.  19120,  301. 

It  is  not  within  the  general  powers  of  a  corporation  to  purchase  the 
slock  of  other  corporations  for  the  purpose  of  controlling  their  manage- 
ment. 

Approved  in  Byams  v.  Calumet  &  Hecla  Min.  Co.,  221  Fed.  537,  137 
C.  C.  A.  239,  fact  that  such  control  is  acquired  under  statute  does  not 
change  fiduciary  obligation  of  majority  toward  minority  stockholders; 
Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  190,  holding  2  Bums' 
Rev.  Stats.  Ind.  1901,  §  5517,  conferring  on  telephone  companies  organ- 
ized thereunder  power  to  hold  and  convey  necessary  realty,  does  not 
authorize  sale  of  entire  property ;  Anglo-American  Land  etc.  Co.  v.  Lom- 
bard, 132  Fed,  736,  68  C.  C.  A.  89,  applying  rule  to  transfer  of  stock 
and  assets  of  Kansas  corporation  to  Missouri  corporation';  Lester  v. 
Bemis  Lumber  Co.,  71  Ark.  384,  74  S.  W.  520,  stockholder  of  corporation 
not  authorized  to  hold  corporate  stock,  who  delivers  in  payment  of  stock, 
stock  of  another  corporation,  is  liable  to  creditors  of  corporation  for  full 
amount  of  subscription,  less  amount  realized  by  corporation  from  sale 
of  stock;  Converse  v.  Emerson,  Talcott  &  Co.,  242  111.  624,  626,  90  N.  E. 
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271,  272,  corporatioa  could  not,  as  creditor,  subscribe  for  preferred  stock 
in  reorganized  company;  Dunbar  y.  American  Telephone  etc.  Co.,  224 
111.  27,  79  N.  E.  428,  minonty  stockholders  of  selling  company  may  re- 
strain consummation  of  purchase  of  majority  stock  by  another  company 
to  prevent  competition;  Robotham  v.  Prudential  Ins.  Co.,  64  N.  J.  Eq. 
682,  53  Atl.  845,  holding  Laws  1896,  p.  129,  enumerating  investments 
allowed  to  insurance  companies,  does  not  warrant  expenditure  of  eight 
million  dollars'  to  acquire  controlling  interest  in  trust  company;  Wood 
V.  Green,  131  Tenn.  594, 175  S.  W.  1142,  savings  bank  could  not  purchase 
stock  in  another  bank. 

Distinguished  in  Bumes  v.  Bumes,  132  Fed.  497,  solvent  corporation 
may  accept  transfer  of  own  stock  under  its  agreement  to  pay  annuity  to 
former  owners;  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  106  Fed.  399,  62 
L.  R.  A.  734,  45  C.  C.  A.  354,  holding  Delaware  Constitution  expressly 
giving  corporations  power  to  hold  stock  in  other  corporations  where 
prior  law  silent  shows  prior  public  policy  not  opposed. 

Acquisition  by  corporation  of  stock  in  another  corporation  for  pur- 
pose of  controlling  same  and  preventing  competition.  Note,  8 
Ann.  Gas.  64. 

Authority  to  purchase  ''other  proiMity  necessary  for  tlielr  business" 
does  not  extend  to  purchase  of  stock  of  simUar  corporations. 

Approved  in  State  v.  Bankers '  Trust  Co.,  157  Mo.  App.  564, 138  S.  W. 
v671,  trust  company  has  no  authority  to  purchase  controlling  interest 
in  stock  of  another  bank. 

m 

The  purchase  by  a  manufacturing  company  of  the  stock:  of  an  insolvent 
rival  concern  is  not  authorised  by  statute. 

Approved  in  Converse  v.  Gardner  Governor  Co.,  174  Fed.  35,  98 
C.  C.  A.  16,  manufacturing  corporation  held  not  liable*  as  stockholder  in 
another  corporation,  though  it  acquired  stock  in  payment  of  pre-existing 
debt;  Richard  Hanlon  Millinery  Co.  v.  Mississippi  Valley  Trust  Co.,  251 
Mo.  576,  158  S.  W.  363,  trust  company  has  no  power  to  act  as  promoter 
of  business  corporation. 

No  action  can  be  maintained  against  a  corporation  on  a  contract  pro- 
hibited by  its  charter. 

Approved  in  First  Nat.  Bank  v.  Converse,  200  U.  S.  439,  60  L.  Ed. 
642,  26  Sup.  Ct.  306,  want  of  authority  of  national  bank  to  subscribe 
for  capital  stock  in  speculative  enterprise  is  valid  defense  to  action  to 
enforce  stockholder's  liability;  Allen  v.  City  of  Davenport,  132  Fed.  216, 
65  C.  C.  A.  641,  applying  rule  to  street  improvement  contract;  First 
Nat.  Bank  v.  Monroe,  135  Ga.  620,  32  L.  R.  A.  (N.  S.)  650,  69  S.  E.  1126, 
national  bank  held  not  estopped  to  deny  validity  of  its  guaranty  of  paper 
of  another;  dissenting  opinion  in  United  States  Sav.  &  L.  Co.  v.  Convent 
of  St.  Rose,  133  Fed.  359,  66  C.  C.  A.  416,  majority  holding  where  con- 
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tract  between  loan  society  and  borroweri  which  is  coTporation,  is  fully 
executed  by  society,  boTrower  cannot  plead  oltra  vires. 

Distinguished  in  L.  D.  George  Lumber  Co.  v.  Daugherty,  214  Fed.  961, 
131  C.  C.  A.  254)  where  corporate  officers  and  stockholders  had  acqui- 
esced in  attempted  consolidation,  they  could  not  successfully  claim  that 
corporate  property  was  not  liable  for  debts  of  de  facto  consolidated  com- 
pany; Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  90,  98  C.  C.  A.  60,  it  is  no 
defense  to  action  on  contract  that  divisible  part  of  consideration  was 
ultra  vires;  Metropolitan  Trust  Co.  v.  McElinnon,  172  Fed.  849,  97 
C.  C.  A.  194,  fact  that  national  bank's  purchase  of  stock  in  another 
national  bank  was  ultra  vires  did  not  prevent  title  from  passing;  Doherty 
V.  Arkansas  etc.  R.  Co.,  5  Ind.  Ter.  543,  82  S.  W.  901,  one  who  subscribes 
to  railroad  in  consideration  of  its  extension  beyond  State  of  its  charter 
is  estopped  to  plead  that  contract  is  ultra  vires. 

liiability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Oas.  1916D, 
564. 

175   U.   a  60-71,  44  la.  Sd.  72,  20  Sap.  Ot.   13,  XTNITED    STATES    ▼. 
COirWAT. 

Wliere  title  to  private  land  claim  was  perfect  at  date  of  treaty,  claim- 
ant might  resort  to  local  courts  for  Its  catabllshment. 

Approved  in  United  States  v.  Baca,  184  U.  S.  659,  46  L.  Ed.  786,  22 
Sup.  Ct.  543,  holding,  under  Act  of  March  3,  1891,  §  13,  Court  of  Pri- 
vate Land  Claims  has  no  power  to  pass  upon  claims  under  Spanish  grant 
confirmed  by  Congress  and  patented  to  grantee ;  United  States  v.  Chavez, 

175  U.  S.  525,  44  L.  Ed.  260,  20  Sup.  Ct.  165,  holding  confirmation  of 
grants  to  persons  claiming  by  legal  succession  from  grantee  may  be  made 
under  Act  of  1891,  §  8,  to  claimant  alone  without  naming  "assigns  and 
legal  representatives '';  Territory  v.  Delinquent  Tax  List,  12  N.  M.  66, 
73  Pac.  622,  perfect  Spanish-Mexican  land  grant  is  subject  to  taxation, 
though  it  has  been  submitted  to  Court  of  Private  Land  Claims  for  con- 
firmation ;  Chavez  v.  De  Bergere,  231  U.  S.  486,  58  L.  Ed.  328,  34  Sup. 
Ct.  144,  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  66,  73  Pac.  622,  and 
Catron  v.  Laughlin,  11  N.  M.  632,  72  Pac.  32,  all  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  854. 

176  U.  S.  71-76,  44  L.  Ed.  76,  20  Sop.  Ot.  17,  BEAL  DE  DOLORES  DEL 
OBO  y.  UNITED  STATES. 

Not  cited. 

176  U.  S.  76-91,  44  L.  Ed.  78,  20  Sup.  Ot.  28,  AINSA  T.  NEW  HEZIOO 
ft  A.  R.  B.  OO. 

The  United  States,  at  their  election,  may  haye  the  yaUdity  of  any 
Mezlcaa  grant,  whether  complete  or  incomplete,  determined  by  the  Oonrt 
of  Ptiyate  Land  Olaims. 
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Approved  in  Richardson  v.  Ainsa,  218  U.  S.  295,  296,  64  L.  Ed.  1046, 
31  Sup.  Ct.  23  (aflfirming  11  Ariz.  362,  365,  95  Pae.  103,  104),  right  of 
claimant  with  perfect  title  is  not  cnt  down  to  extent  that  land  has  been 
patented  to  other  parties. 

Arizona  territorial  courts  since  1891  determine  yalidity  of  noncon- 
firmed  Mexican  grant  before  cession. 

Approved  in  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  91,  44 
L.  Ed.  84,  20  Sup.  Ct.  33,  reaffirming  rale ;  United  States  v.  Baoca,  184 
U.  S.  657,  46  L.  Ed.  735,  22  Sup.  Ct.  542,  holding,  under  act  of  March 
3,  1891,  Court  of  Private  Land  Claims  has  no  authority  to  pass  upon 
merits  of  Spanish  grant  confirmed  by  Congress  and  patented  to  grantees ; 
Mitchell  V.  Furman,  180  U.  S.  435,  46  L.  Ed.  611,  21  Sup.  Ct.  443,  hold- 
ing duty  of  securing  private  rights  in  territory  ceded  by  Spain  in  Florida 
might  be  discharged  by  Congress  or  through  boards  or  courts;  United 
States  V.  Chavez,  175  U.  S.  525,  44  L.  Ed.  260,  20  Sup.  Ct.  165,  holding 
confirmation  of  grant  to  claimants  alone  may  be  made  under  Act  of  1891, 
§  8,  without  naming  ''assigns  and  legal  representatives." 

Distinguished  in  United  States  v.  Martinez,  184  U.  S.  445,  46  L.  Ed. 
634,  22  Sup.  Ct.  424,  holding  unexplained  delay  of  seven  years  after  con- 
firmation of  land  grant  by  Court  of  Private  Land  Claims  bars  right  to 
s«ue  government. 

Perfect  Mexican  land  grant  need  not  be  confirmed  by  Court  of  Pri- 
vate Land  Claims. 

Approved  in  Territory  v.  Delinquent  Tax  List,  12  N.  M.  66,  73  Pac. 
622,  perfect  Spanish-Mexican  land  grant  is  subject  to  taxation,  though 
it  has  been  submitted  to  Court  of  Private  Land  Claims  for  confirmation ; 
Corrigan  v.  State,  42  Tex.  Civ.  180,  94  S.  W.  100,  surveyor  of  Mexican 
irrant  of  five  leagues,  so  described  as  to  include  excess  acreage,  had  no 
right  to  exclude  same ;  State  v.  Russell,  38  Tex.  Civ.  18,  85  S.  W.  291, 
State  statute  providing  method  for  confirming  titles  embraced  in  Mexi- 
can grants  held  to  apply  to  imperfect  or  equitable  titles. 

175  tJ.  S.  91,  44  L.  Ed.  84,  20  Sup.  Ct.  83,  AIKSA  T.  NSW  MEXICO  ft  A. 
S.  B.  CO. 

Miscellaneous.  Cited  in  Richardson  v.  Ainsa,  218  U.  S.  295,  64  L.  Ed. 
1046,  31  Sup.  Ct.  23,  same  case  on  subsequent  appeal. 

175  U.  8.  91-108,  44  L.  Ed.  84,  20  Sap.  Ct.  83,  HABTFOBD  FIBE  IKS. 
CO.  ▼.  CHICAGO  M.  ft  ST.  P.  B.  &.  CO. 

Common  carrier  may  obtain  insnrance  against  losses  by  negUgoncei. 
Approved  in  Wabash  Ry.  Co.  v.  Ordelheide,  88  Mo.  App.  592,  uphold- 
ing contract  of  indemnity  against  loss  by  fire  made  by  lessee  of  portion 
of  right  of  way  to  erect  elevator  thereon. 
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Railroad  company  may  stipulate  againtt  liability  for  negligence  In 
lease  of  land  in  right  of  way  for  warehonse. 

Approved  in  Mansfield  etc.  Ins.  Co.  v.  Cleveland  ete.  R.  R.  Co.,  74 
Ohio  St.  32,  77  N.  E.  270,  following  rule ;  Northern  Pac.  Ry.  Co.  v.  North 
American  Tel.  Co.,  230  Fed.  349,  telegraph  company  cannot  obtain  use 
of  surplus  rig^t  of  way  of  railroad  without  making  compensation ;  South- 
em  Ry.  Co.  V.  Blunt  etc.,  155  Fed.  497,  498,  upholding  contract  by  rail- 
road company  granting  right  to  build  platform  on  right  of  way  on  con- 
dition that  builder  shall  indemnify  it  against  loss ;  St.  Louis  etc.  Ry.  Co. 
v.  Cooper,  120  Ark.  601, 180  S.  W.  205,  railroad  company  held  not  liable 
for  burning  of  cotton  placed  on  right  of  way  without  its  consent; 
Griffiths  Grain  Co.  v.  St.  Joseph  etc.  Ry.  Co.,  94  Kan.  592, 146  Pac.  1135, 
City  of  New  York  Ins.  Co,  v.  Chicago  etc.  Ry.  Co.,  159  Iowa,  131,  140 
N.  W.  374,  Gkrlach  v.  Grain  Shippers'  Mut.  Fire  Ins.  Assn.,  156  Iowa, 
338,  136  N.  W.  693,  and  Checkley  v.  Illinois  Cent.  R.  Co.,  257  111.  496, 
497,  Ann.  Gas.  1914A,  1202,  44  L.  R.  A.  (N.  8.)  1127,  100  N.  £.  944,  all 
upholding  exemption  from  liability  for  fire  in  railroad's  lease  of  part  of 
its  right  of  way  for  warehouse ;  Mann  v.  Pere  Marquette  R.  R.  Co.,  135 
Mich.  219,  97  N.  W.  724,  upholding  contract  between  railroad  and  shipper 
whereby  former  builds  sidetrack  for  latter,  and  latter  agrees  to  indem- 
nify railroad  for  loss  by  fire  though  caused  by  railroad's  negli^nce; 
James  Quirk  Milling  Co.  v.  Minneapolis  etc.  R.  Co.,  98  Minn.  24,  26,  27, 
116  Am.  St.  Rep.  836,  107  N.  W.  742,  743,  744,  upholding  similar  provi- 
sion in  contract  for  erection  of  grain  elevator  upon  railroad  right  of 
way ;  Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  429,  119  S.  W. 
607,  upholding  policy  indemnifying  employer  from  loss  for  injuries  to 
employees;  Coit  v.  Owenby-Wofford,  166  N.  C.  139,  81  S.  E.  1069,  rail- 
road company  may  lease  part  of  station  grounds  for  warehouse ;  Slocumb 
V.  Raleigh  etc.  Ry.  Co.,  165  N.  C.  343,  81  S.  E.  336,  upholding  exemption 
from  liability  for  fire  contained  in  lease  of  part  of  railroad  right  of  way 
for  manufactory;  German- American  Ins.  Co.  v.  Southern  Ry.  Co.,  77 
S.  C.  472, 12  Ann.  Oas.  496,  58  S.  E.  339,  upholding  agreement  with  rail- 
road company  for  placing  cotton  on  right  of  way  at  owner's  sole  risk; 
Carolina  etc.  Ry.  Co.  v.  Unaka  Springs  Lumber  Co.,  130  Tenn.  368,  170 
S.  W.  595,  upholding  stipulation  in  contract  for  construction  of  spur- 
track  exempting  railroad  company  from  liability  for  fires  from  ensrines 
using  such  track;  Cincinnati  etc.  Ry.  Co.  v.  Saulsbury,  115  Tenn.  410, 
90  S.  W.  626,  upholding  contract  between  railroad  and  another  author- 
izing: latter  to  erect  mill  on  right  of  way  and  exempting  road  from  injury 
to  mill  by  fire ;  Woodward  v.  Ft.  Worth  etc.  Ry.  Co.,  35  Tex.  Civ.  17,  79 
S.  W.  898,  damages  by  fire  from  locomotive  sparks  to  tenant  of  rail- 
road 's  right  of  way,  holding  under  lease,  exempting  road  from  liability 
for  loss  by  fire,  cannot  be  recovered  from  railroad ;  Danville  etc.  Ry.  Co. 
▼.  Lybrook,  111  Va.  633,  Ann.  Oas.  1912A,  175,  69  S.  E.  1069,  rail- 
road company  may  permit  others  to  construct  warehouses  on  its  station 
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grounds;  dissenting  opinion  in  Sewell  v.  Atchison  etc.  R.  Co.,  78  Kan. 
28;  96  Pac.  1017,  majority  holding  railroad  company  liable  for  death 
of  express  messenger,  notwithstanding  contract  with  express  company 
exempting  it  from  liability;  Cincinnati  etc.  Ry.  Co.  y.  South  Fork  Coal 
Co.,  139  Fed.  S30,  1  L,  R.  A.  (N.  S.)  63S>  71  C.  C.  A.  316,  and  Atlantic 
Coast  Line  R.  R.  Co.  y.  Wauchnla  Mfg.  etc.  Co.,  67  Fla.  29,  64  South. 
357,  both  arguendo. 

Distinguished  in  Merchants  ft  Miners '  Transp.  Co.  v.  Robinson-Baxter- 
Disosway  etc.  Transp.  Co.,  191  Fed.  773,  113  C.  C.  A.  427,  allowing  in- 
surer subrogation  against  towing  company  where  owner  of  cargo  lost 
paid  premium ;  Thomason  v.  Ransasr  City  Southern  Ry.  Ca,  122  La.  1009, 
48  South.  437,  railroad  company  held  liable  where  building  was^  not  on 
right  of  way,  but  adjoined  it ;  E.  T.  &  H.  K.  Ide  v.  Boston  etc.  R.  R.  Co., 
83  Vt.  77,  74  Atl.  405,  railroad  company  held  liable  where  there  was  no 
contract;  Neitzel  v.  Spokane  International  Ry.  Co.,  65  Wash.  Ill,  36 
L.  R.  A.  (N.  S.)  622,  117  Pac.  868,  railroad  cannot  lease  for  wholesale 
grrocery  ground  condemned  for  terminal  yards;  dissenting  opinion  in 
German-American  Ins.  Co.  v.  Southern  Ry.  Co.,  77  S.-  C.  478,  12  Ann. 
Gas.  495,  58  S.  E.  341,  majority  upholding  agreement  with  railroad  com- 
pany for  placing  cotton  on  right  of  way  at  owner's  sole  risk. 

Contract  exempting  railroad  from  liability  for  burning  building 
upon  right  of  way.    Note,  44  L.  B.  A.  (N.  S.)  1128, 1129,  1130. 

Bailroad  corporation  cannot  be  compelled  to  pezmlt  erection  of  ele- 
▼aton  or  warehouses  on  Ite  property  by  otbers  for  their  own  benefit. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U.  S.  208,  }B 
Ann.  Gas.  989,  64  L.  Ed.  782,  30  Sup.  Ct.  461,  holding  void,  State  statute 
compelling  railway  companies  to  build  side-tracks  necessary  to  reach 
grain  elevators  constructed  adjacent  to  right  of  way. 

Right  of  railroad  company  to  permit  use  of  right  of  way  or  station 
grounds  by  private  individual.    Note,  Ann.  Gas.  1912A,  181. 

Uses  to  which  railroad  right  of  way  may  be  devoted.    Note,  36 
L.  R.  A.  (N.  8.)  520. 

Questions  of  public  policy  are  controlled  by  law  of  State  as  ezpreosed 
in  Oonstitntion  or  statutes  or  declared  by  liiglieet  State  court  when  not 
controlled  by  Federal  law  or  the  prindiilee  of  mercantile  law  or  of  general 
jurisprudence. 

Approved  in  City  of  Memphis  v.  Board  of  Directors  of  St.  Francis 
Levee  Dist.,  231  Fed.  220,  following  State  court  in  matter  of  limitation; 
Quinette  v.  Pullman  Co.,  229  Fed.  337,  following  State  courts  in  deny- 
ing railroad  company  which  had  not  complied  with  law  right  to  plead 
limitations ;  Clark  v.  Belt,  223  Fed.  578, 138  C.  C.  A.  1,  measure  of  dam- 
ages for  breach  of  contract  to  convey  land  is  matter  of  general  law,  as 
to  which  Federal  court  will  exercise  independent  judgment;  Columbia 
Digger  Co.  v.  Rector,  215  Fed.  632,  following  State  decisions  in  construe- 
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tion  of  bond  given  by  mnnieipal  contractor;  In  re  Harvey,  212  Fed.  341, 
validity  of  contract  of  pledge  must  be  decided  by  law  of  State  where 
made;  In  re  Hamden,  200  Fed.  177,  following  State  decisions  on  ques- 
tion of  validity  of  chattel  mortgage;  Nielsen  v.  Chicago  etc.  R.  Co.,  187 
Fed.  397,  109  C.  C.  A.  226,  holding  State  statute  contrary  to  State  Con- 
stitntion;  In  re  Pittsburgh  Industrial  Iron  Works,  179  Fed.  156,  con- 
tract of  pledge  must  be  construed  according  to  law  of  State  where  made ; 
In  re  Pittsburgh  Industrial  Iron  Works,  179  Fed.  154,  contract  for  sale 
of  goods  to  be  delivered  f .  o.  b.  cars  is  to  be  governed  by  law  of  State 
where  such  delivery  is  to  be  made;  Gay  v.  Hudson  River  Electric  Power 
Co.,  178  Fed.  506,  following  State  decision  as  to  meaning  of  word  ''em- 
ployee" in  statute  giving  preference  to  claims  for  wages;  Russell  v. 
Grigsby,  168  Fed.  580,  94  C.  C.  A.  61,  and  Mutual  Life  Ins.  Co.  v.  Lane, 
151  Fed.  280,  both  holding  Federal  courts  not  bound  by  State  law  as  to 
effect  of  assignment  of  life  policy;  Woldson  v.  Larson,  164  Fed.  550,  90 
C.  C.  A.  422,  allowing  recovery  of  exemplary  damages  in  action  for  tort, 
contrary  to  State  law;  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  365, 
86  C.  C.  A.  361,  refusing  to  follow  State  decisions  in  construing  contract 
of  guaranty ;  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  389, 45  South. ' 
786,  and  Kardo  Co.  v.  Adams,  231  Fed.  969,  both  holding  that  public 
policy  of  State  is  to  be  found  in  Constitution,  statutes  and  decisions  of 
its  highest  courts;  In  re  Sullivan,  148  Fed.  816,  78^ C.  C.  A.  605,  under 
Iowa  statute,  com  standing  on  homestead  of  bankrupt  which  had  fully 
matured  at  date  of  bankruptcy  is  not  exempt ;  Spinks  v.  Mutual  Reserve 
Life  Assn«,  137  Fed.  170,  refusing  to  follow  State  decisions  as  to  valid- 
ity of  provision  in  policy  that  no  action  shall  be  brought  after  lapse  of 
jear  from  date  of  insured 's  death ;  Tork  v.  Washburn,  129  Fed.  567,  64 
C.  C.  A.  132,  following  Minnesota  decisions  as  to  whether  oral  contract 
for  lease  of  realty  for  more  than  one  year  not  complying  with  statute 
of  frauds  is  nullity  or  voidable ;  Christie  Grain  dk  Stock  Co.  v.  Board  of 
Trade,  125  Fed.  167,  61  C.  C.  A.  11,  holding,  according  to  Illinois  con- 
atmction,  board  of  trade  of  Chicago  not  entitled  to  protection  of  rights 
in  quotations  on  dealings  in  futures;  McCormick  v.  Shippy,  124  Fed. 
51,  59  C.  C.  A.  568  (affirming  119  Fed.  230),  upholding  stipulation  int 
charter  demising  vessel  whereby  owner  assumes  risk  of  loss  through 
master's  negligence;  In  re  Antigo  Screen  Door  Co.,  123  Fed.  253,  59 
C.  C.  A.  248,  following  Wisconsin  law  and  decisions  holding  chattel 
mortgage  fraudulent  by  agreement  giving  mortgagor  right  to  sell  for  own 
benefit  and  voidable  by  general  creditors ;  O  'Brien  v.  Chicago  etc.  Ry.  Co., 
116  Fed.  507,  holding  invalid  under  Iowa  laws  abrogating  fellow-servant 
rale  contract  whereby  express  messenger  relieved  express  company  of 
liability  and  authorized  similar  contract  with  railroad;  L.  Bucki  &  Son 
Lumber  Co.  v.  Fidelity  &  Deposit  Co.,  109  Fed.  401,  48  C.  C,  A.  436,  fol- 
lowing State  construction  of  Fla.  Rev.  Stats.  1892,  §  1646,  allowing  rea- 
sonable attorney's  fees  as  damages  on  attachment  bond;  Williams  v. 
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Gaylord,  102  Fed.  374,  42  C.  C.  A,  401,  following  California  construction 
of  Stats.  1880,  p.  131,  prohibiting  any  mining  corporation  from  selling 
or  disposing  of  ground  as  including  foreign  corporations;  Southern  Ry. 
Co.   V.  North  Carolina  Corp.  Com.,  99  Fed.  166,  holding  decision  of 

^highest  State  court  on  question  whether  a  statute  has  been,  repealed 
by  later  statute  binds  Federal  court)  McClanahan  v.  Breeding,  172  Ind. 
464,  88  N.  E.  697,  applying  rule  to  statute  as  to  granting  of  liquor 
licenses;  Greenwich  Ins.  Co.  v.  Louisville  &  Nashville  R.  R.  Co.,  112  Ky. 
604,  66  S.  W.  412,  upholding  contract  whereby  railway  company  relieved 
itself  from  loss  by  fire  of  building  permitted  to  be  built  on  right  of  way ; 
Missouri  etc.  Ry.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W.  165,  upholding 
contract  whereby  mill  owner  in  consideration  of  construction  of  switch 

,  relieved  company  of  liability  for  injury  to  stock  or  employees;  Osgood 
V.  Central  Vermont  Ry.  Co.,  77  Vt.  343,  70  L.  R.  A.  930,  60  Atl.  140,  pro- 
vision  in  lease  by  railroad  of  piece  of  roadway  for  ooalshed  exempting 
road  from  loss  to  property  or  servants  by  negligence  of  lessor's  servants, 
is  valid ;  Borgnis  v.  Falk  Co.,  147  Wis.  351,  37  L.  B.  A.  (N.  S.)  489,  133 
N.  W.  216,  3  N.  C.  C.  A.  674,  "public  policy"  is  determined  either  by 
Constitution  or  by  statutes  passed  in  conformity  therewith ;  Casey  v.  St. 
Louis  Transit  Co.,  116  Mo.  App.  267,  91  S.  W.  430,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  387,  403. 

Effect  on  contract  made  void  by  statutory  or  constitutional  provi- 
sion of  subsequent  repeal  of  such  provision.  Note,  Aim.  Gas. 
1913C,  1398. 

Settlement  between  insured  and  tort-feasor  as  affecting  insurer's 
subrogation.    Note,  L.  R.  A.  1916A,  1284. 

Miscellaneous.  Cited  in  Wells  v.  Western  Union  Tel.  Co.,  144  Iowa, 
618,  138  Am,  St.  Rep.  317,  24  L.  R.  A.  (N.  S.)  1045,  123  N.  W.  376, 
to  point  that  undisclosed  principal  may  sue  on  contract  of  transporta- 
tion made  by  agent. 

175  U.   S.   109-114,  44  L.  Ed.  92,  20  SttP.  €%.  40,  BIENVILLE  WATER 
SUPPLY  CO.  V.  MOBILE. 

Bill  invoking  jurisdiction  of  United  States  Circuit  Oourt  on  ground 
of  impairment  of  contract  must  state  facts  suificient  to  sliow  sncli  im- 
pairment. 

Approved  in  Woodward  Cotton  Co.  v.  City  of  Woodward,  232  U.  S. 
716,  58  L.  Ed.  812,  34  Sup.  Ct.  331,  following  rule. 

City  held  not  to  have  violated  franchise  of  water  company  hy  con- 
structing waterworks  of  its  own. 

Approved  in  Town  of  Glen  wood  Springs  v.  Glen  wood  Light  etc.  Co., 
202  Fed.  681,  L.  B.  A.  19150,  438,  121  C.  C.  A.  88,  Madera  Waterworks 
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V.  City  of  Madera,  185  Fed.  283,  284,  and  Phoenix  Water  Co.  v.  City 
Council  of  City  of  Phoenix,  9  Ariz.  433,  84  Pae.  1096,  all  similar  cases; 
Washington-Oregon  Corp.  v.  City  of  Chehalis,  202  Fed.  595,  provision  in 
franchise  that  city  will  not  contract  with  anyone  else  for  supply  of  water 
does  not  preclude  it  from  constructing  water  system  of  its  own;  Selma 
Water  Co.  t.  City  of  Selma,  154  Fed.  140,  facts  held  to  show  no  inten- 
tion to  violate  complainant's  franchise;  Tillamook  Water  Co.  v.  Tilla- 
mook, 150  Fed.  119,  80  C.  C.  A.  71  (affirming  139  Fed.  406,  407),  hold- 
ing contract  granting  water  company  franchise  to  lay  pipes  in  streets 
and  furnish  water  to  city  and  its  people  for  term  not  violated  by  con- 
struction of  city  waterworks;  City  of  Sioux  Falls  v.  Farmers'  Loan  etc. 
Co.,  136  Fed.  728,  69  C.  C.  A.  373,  contract  granting  exclusive  privilege 
of  laying  water-pipes  for  public  use  in  street  for  term,  with  city's  option 
to  purchase,  is  not  renunciation  of  city's  right  to  construct  own  works. 
Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  8,  10, 
8  Ann.  Gas.  614,  12  L.  B.  A.  (N.  8.)  736,  77  C.  C.  A.  267,  city  contract- 
ing with  contractor  for  construction  of  waterworks,  and  their  operation 
for  term  on  condition  that  water  be  furnished  at  agreed  prices  not  to 
exceed  certain  rate,  cannot  reduce  rates  below  those  specified;  Farmers T 
Loan  etc.  Co.  v.  Mayor  etc.  of  Meridian,  139  Fed.  674,  ordinance  grant- 
ing franchise  to  maintain  waterworks  for  twenty-five  years  according 
to  city's  plans,  and  binding  city  to  take  water  during  full  term  with 
option  to  purchase  works,  precluded  city  from  constructing  works  during 
teonn. 

Right  of  municipality  to  establish  comx)eting  water  plant.    Note, 
L.  B.  A.  19160,  446,  446. 

Corporation  having  nonezcluslTe  water  franchise  cannot  enjoin  dty 
from  making  similar  contracts. 

Approved  in  Joplin  v.  Southwest  Missouri  Light  Co.,  191  U.  S.  158,  48 
L.  Ed.  127,  24  Sup.  Ct.  45,  holding  ordinance  under  Mo.  Laws  1891,  p.  60, 
granting  twenty-year  nonexclusive  electric-light  franchise,  does  not  im- 
pliedly bind  city  not  to  engage  in  commercial  lighting;  Helena  v.  Helena 
Water-Works  Co.,  122  Fed.  14,  58  C.  C.  A.  381,  holding  ordinance  grant- 
ing nonexclusive  use  of  streets  for  water  purposes  for  twenty  years  re- 
serving right  of  city  to  build  sewers  and  other  public  works  did  not  pre- 
clude city  waterworks ;  Austin  v.  Bartholomew,  107  Fed.  362,  46  C.  C.  A. 
327,  holding  grant  of  waterworks  privileges  to  supply  city  for  twenty 
years  does  not  prevent  city  from  contracting  with  other  company  for 
more  water  when  needed;  Cunningham  v.  Cleveland,  98  Fed.  662,  39 
C.  C.  A.  211,  holding  ordinance  granting  water  and  electric  franchise  for 
term  of  years  providing  for  rental  for  certain  number  of  lights  and 
hydrants  creates  no  monopoly. 

Szecotlon  of  mandate  may  be  controlled  by  writ  of  maadamuB. 
Approved  in  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  803,  127 
C.  C.  A.  351,  reaffirming  rule. 
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176  tJ.  8.  114r-120,  44  L.  Bd.  94,  20  Sup.  Ct.  42,  IN  BE  BLAKB. 
Maxidamus  does  not  lie  to  control  Judicial  action. 
Approved  in  Edinbuig  Coal  Co.  v.  Hnmphreys,  134  Fed.  840,  67 
C.  C.  A.  435,  neither  validity  of  appointment  of  receiver  for  corporation 
in  bankruptcy  nor  effect  thereon  of  subsequent  dismissal  of  petition  is 
reviewable  on  mandamus. 

Writ  of  error  and  not  mandamus  is  the  proper  remedy  for  review 
of  State  decision. 

Approved  in  State  v.  Nelson,  105  Wis.  115,  80  N.  W.  1106,  holding 
mandamus  will  not  lie  to  compel  county  treasurer  to  repay  to  town  school 
trustee  money  erroneously  paid  by  town  treasurer. 

Distinguished  in  Baltimore  Building  etc.  Assn.  v.  Alderson,  99  Fed. 
491,  39  C.  G.  A.  609,  holding  where  appellate  court's  mandate  directs 
Circuit  Court  to  vacate  order  ratifying  receiver's  sale  and  to  pay  money 
to  purchaser.  Circuit  Court  may  awai)d  same  to  sureties  of  receiver. 

Federal  Circuit  Courts  have  no  power  to  Issue  writs  of  mandamus 
to  State  courts  or  officers  except  in  aid  of  jurisdiction. 

Approved  in  Whitaker  &  Ray  Co.  y.  Roberts,  155  Fed.  886,  reaffirming 
rule. 

176  U.  S.   120-148,  44  L.  Ed.  96^  20  Sop.  Ct.  44,  NEW  OBI.BANS  ▼. 
WABNEB. 

Statute  of  limitations  will  not  mn  against  liability  of  city  on  agree- 
ment to  facilitate  collection  of  assessments  to  pay  warrants  until  it  re- 
pudiates trust. 

Approved  in  New  Orleans  v.  Warner,  101  Fed.  1005,  41  C.  C.  A.  676, 
reaffirming  rule;  New  Orleans  v.  Fisher,  180  U.  S.  196,  202,  203,  45 
L.  Ed.  491,  495,  21  Sup.  Ct.  352,  holding  judgment  creditors  of  city  whose 
claims  payable  out  of  school  taxes  not  barred  by  statute  from  enforcing 
accounting  against  city  collecting  taxes  as  trustee. 

Distinguished  in  Eddy  v.  San  Francisco,  162  Fed.  444,  89  C.  C.  A.  327, 
suit  to  charge  city  as  trustee  of  fund  to  pay  street  improvement  bonds 
held  barred  by  laches ;  Eddy  v.  San  Francisco,  148  Fed.  278,  279,  281, 
suit  by  bondholder  under  Cal.  Stats.  1875-76,  p.  433,  relating  to  widen- 
ing of  Dupont  Street,  is  barred  by  laches  from  equitable  relief  against 
city,  where  he  waited  more  than  twenty  years  after  issuance  of  bonds 
and  eight  years  after  maturity  of  bonds. 

City  purchasing  plant  witb  drainage  warrants  is  trustee  for  the  col- 
lection and  payment  of  said  warrants. 

Approved  in  Jewell  v.  City  of  Superior,  135  Fed.  22,  67  C.  C.  A.  623, 
determining  liability  of  city  to  holders  of  loeal  improyament  bonds  for 
assessments  returned  delinquent. 
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City  cannot  defeat  liability  on  agreement  to  facilitate  collection  of 
aeeeflsments  for  payment  of  warrants  by  setting  np  judgment  holding  assess- 
ments noncoUectible  beipause  of  its  abandonment  of  drainage  system. 

Distinguished  in  Pauly  Jail  Bldg.  etc.  Co.  v.  Jefferson  County,  160  Fed. 
869,  88  C.  C.  A.  48,  when  county  warrants  were  drawn  payable  from 
funds  not  otherwise  appropriated,  fact  that  they  contained  words  ''for 
jail  cells"  did  not  make  them  payable  from  special  fund. 

Exemption  from  taxation  does  not  exempt  from  special  assessments. 
Approved  in  Edwards  etc.  Construction  Co.  v,  Jasper  County,  117 
Iowa,  373,  94  Am.  St  Bep.  301,  90  N.  W.  1009,  holding  city  property 
owned  and  used  by  county  for  courthouse  not  exempt  from  special  as- 
sessment for  street  improvement. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Bep.  800,  807,  312,  316. 

Exemption  from  taxation  as  including  exemption  from  assessment 
for  local  improvements.    Note,  16  Ann.  Oas.  363. 

Liability  of  public  property  to  special  assessment  in  absence  of 
express  statutory  provision.    Note,  16  Ann.  Oas.  888. 

Local  assessments  for  benefits  on  property  exempt  from  general 
taxation.    Note,  18  L.  B.  A.  (N.  S.)  463. 

In  Iionisiana,  public  property  is  liable  to  assessment  for  public  im- 
inroTements. 

Approved  in  Town  of  Franklinton  v.  Police  Jury,  126  La.  4,  52  South. 
173,  courthouse  square  held  subject  to  special  assessment  for  paving 
sidewalks;  Newberry  v.  City  of  Detroit,  164  Mich.  413,  32  L.  B.  A. 
(N.  S.)  303, 129  N.  W.  700,  city  park  is  subject  to  assessment  for  street 
paving;  City  of  Kalispell  v.  School  Dist.  No.  5,  45  Mont.  228,  Ann.  Gas. 
1913D,  1101,  122  Pac.  744,  property  of  school  district  is  subject  to 
street  assessments;  Whittaker  v.  City  of  Deadwood,  23  S.  D.  543,  139 
Am,  St.  Bep.  1076,  122  N.  W.  592,  State,  county  and  municipal  property 
is  subject  to  assessment  for  local  improvements,  though  otherwise 
exempt  from  taxation. 

Distinguished  in  Board  of*  Directors  v.  New  Orleans  Land  Co.,  138 
La.  54,  70  South.  35,  though  city  may  be  liable  for  drainage  assessment, 
its  property  cannot  be  seized  and  sold  for  nonpayment;  Herman  v. 
City  of  Omaha,  76  Neb.  492,  106  N.  W.  594,  city  park  held  not  taxable 
for  street  improvements. 

Tax  or  assessment  for  improvement  on  highway.  Note,  44  L.  B.  A. 
(N.  S.)  888. 

Iionijriana  constitutional  amendment  of  1874  meant  to  validate  drain- 
age warrants. 

Approved  in  United  States  v.  Capdevielle,  118  Fed.  813,  55  C.  C.  A. 
421,   holding  drainage  warrants  payable  out  of  drainage  assessments 
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in  pnrchase  of  drainage  plant  tinder  Louisiana  act  of  1876  created  no 
new  indebtedness. 

Oonrt  win  not  set  aside  contract  of  dty  on  gronnd  that  action  of  com- 
mon conncU  was  dictated  toy  Improper  motives 

Approved  in  State  ex  rel.  Ketcham  v.  Terre  Haute  etc.  R.  Co.,  166 
Ind.  584,  77  N.  E.  1078,  fact  that  railroad  had  attempted  by  bribery  to 
prevent  passage  of  laws  to  permit  State  to  collect  its  excess  profits 
will  not  render  it  liable;  Reed  v.  Cunningham,  121  Iowa,  560,  96  N.  W. 
1121,  upholding  agreement  by  county  to  pay  half  of  amount  recovered 
by  person  searching  for  property  omitted  or  concealed  from  taxation. 

Commencement  of  soit  upon  drainage  warrant  held  to  be  sufficient 
demand  to  make  warrant  carry  Interest. 

Approved  in  Boswell  v.  Big  Vein  Pocahontas  Coal  Co.,  217  Fed.  823, 
825,  in  Virginia,  note  providing  for  interest  at  valid  stated  rate  bears 
interest  at  that  rate  until  payment. 

Interest  on  city  warrants.    Note,  10  Ann.  Cas.  210. 

Procedure  for  establishment  of  drains  and  sewers.  Note,.  60 
L.  B.  A.  223, 

Holders  as  necessary  parties  to  proceeding  to  invalidate  money 
obligations  of  county.  State  or  municipality.  Note,  8  L.  R.  A. 
(N.  S.)  257. 

Miscellaneous.  Cited  in  Vickrey  v.  Sioux  City,  104  Fed.  167,  holding 
equity  will  compel  city  to  collect  and  properly  apply  assessments  levied 
pursuant  to  Iowa  statute  though  city  liable  to  action  at  law;  State 
ex  rel.  Perkins  v.  Recorder  of  Mortgages,  111  La.  239,  35  South.  535. 

176  U.  S.  148-161,  44  !■.  Ed.  109,  20  Sup.  Ot.  62,  BRADY  y.  DALY. 
Penal  and  remedial  statutes  distinguished. 

Approved  in  State  v.  Corron,  73  N.  H.  449,  62  AtL  1047,  acquittal 
of  dealer  for  unlawful  sale  of  liquor  is  not  res  adjudicata  of  liability 
on  bond. 

An  action  at  law  to  recover  damages  for  infrlngeoient  of  copyxifi^t 
is  not  one  to  recover  penalty. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  423,  Ann.  Oaa. 
1916B,  691,  69  L.  Ed.  654,  35  Sup.  Ct.  328,  limitation  of  actions  for  for- 
feitures does  not  apply  to  action  by  shipper  to  recover  damages  awarded 
by  Interstate  Commerce  Commission ;  O'SuUivan  v.  Felix,  233  U.  S.  321^ 
58  L.  Ed.  982,  34  Sup.  Ct.  596,  limitation  of  actions  for  forfeitures  does 
not  apply  to  action  for  assault  to  prevent  plaintiff  from  voting;  Chat- 
tanooga Foundry  etc.  Works  v.  City  of  Atlanta,  203  U.  S.  397,  61  L.  Ed. 
244,  27  Sup.  Ct.  65,  limitation  prescribed  for  suit  to  recover  penalty 
does  not  apply  to  action  for  threefold  damages  under  Anti-trust  Act 
of  July  2,  1890;  L.  A.  Westermann  Co.  v.  Dispatch  Printing  Co.,  233 
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Fed  614|  for  infringement  of  copyright,  plaintiff  is  entitled  to  recover 
at  least  two  hundred  and  fifty  dollars;  Hocking  Valley  R.  Co.  v.  New 
York  Coal  Co.,  217  Fed.  729,  730, 132  C.  C.  A.  387,  limitation  for  penalty 
does  not  apply  to  statute  fixing  minimum  damages  for  discrimination  in 
facilities  for  receiving  and  shipping  freight;  Langdon  v.  Pennsylvania 
R.  Co.,  194  Fed.  495,  action  to  recover  damages  under  Interstate  Com- 
merce Act  may  be  revived  by  executors  after  death  of  plaintiff;  St. 
Louis  etc.  Ry.  Co.  v.  Conley,  187  Fed.  961,  110  C.  C.  A.  97,  action 
under  Federal  Employers'  Liability  Act  is  remedial  in  character;  Hop- 
per V.  Denver  ft  R.  G.  R.  Co.,  165  Fed.  277,  84  C.  C.  A.  21,  quaere, 
whether  action  for  sum  fixed  by  statute  as  damages  for  wrongful  death 
is  action  for  penalty;  Atlanta  v.  Chattanooga  Foundry  etc.,  127  Fed. 
29,  61  C.  C.  A;  387,  64  C.  C.  A.  721  (affirming  101  Fed.  902,  910),  hold- 
ing action  brought  in  Tennessee  for  threefold  damages  imposed  by  the 
remedial  Anti-trust  Act  of  1890  governed  by  the  three-year  statute; 
Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  120,  121,  56  L.  B.  A.  198,  47 
C.  C.  A  615,  holding  Pub.  Stats.  Mass.  1882,  punishing  railroads  for 
wrongful  death  by  five  hundred  dollars  to  five  thousand  dollars'  fine, 
recoverable  by  indictment  for  widow  and  children,  remedial  in  its 
nature;  Interstate  Savings  etc.  Co.  v.  Wyatt,  27  Colo.  App.  220,  147 
Pac.  446,  judgment  for  double  amount  of  usurious  interest  held  not 
penal;  Belknap  v.  Commonwealth,  120  Ky.  70,  85  S.  W.  696,  statute 
imposing  penalty  for  failure  to  list  property  for  taxation  held  not 
penal;  Keystone  Lumber  Yard  v.  Yazoo  etc.  R.  Co.,  97  Miss.  452,  53 
South.  11,  charge  imposed  upon  carrier  for  detention  of  cars  held  not 
penalty ;  Cram  v.  Chicago  etc.  R.  Co.,  84  Neb.  613,  26  L.  R.  A.  (N.  S.) 
1022,  122  N.  W  34,  upholding  statute  awarding  liquidated  damages 
against  carrier  for  failure  to  transport  cattle;  Hill  v.  Boston  etc.  R.  R. 
Co.,  77  N.  H.  158,  Ann.  Gas.  19140,  714,  89  Atl.  486,  statute  providing 
for  recovery  of  not  less  than  five  hundred  dollars  in  case  of  wrongful 
death  is  not  so  far  penal  as  to  prevent  recovery  thereunder  in  another 
State. 

Distinguished  in  Bolles  v.  Outing  Co.,  175  U.  S.  264,  44  L.  Ed.  167,  20 
Sap.  Ct.  95,  holding  penalty  of  one  dollar  imposed  by  Rev.  Stats.,  §  4965, 
for  every  sheet  found  in  defendant's  possession,  covers  only  those  in 
his  hands  for  purposes  of  forfeiture;  Harbey  v.  Booth  Fisheries  Co., 
228  Fed.  785,  786,  limitation  for  penalty  held  to  apply  to  action  for 
threefold  damages  under  Anti-trust  Act  of  July  2,  1890;  Younts  v. 
Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  203,  statute  making  telephone 
company  pay  one  hundred  dollars  for  each  day  it  withholds  telephone 
connection  held  penal ;  Newgold  v.  American  etc.  Mfg.  Co.,  108  Fed.  343, 
holding  qui  tarn  action  to  recover  penalties  under  Rev.  Stats.,  §  4901,  for 
falsely  marking  article  patented  is  x>enal  and  defendant  cannot  be 
compelled,  under  section  724,  to  produce  incriminating  books;  Falk  v. 
Cartis  Pub.  Co.,  100  Fed.  79,  holding,  under  Rev.  Stats.,  §  629,  Circuit 
XVni— 21 
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Court  has  jurisdiction  of  suit  under  section  4966  for  penalty  of  one 
dollar  for  each  infringing  copy  of  copyrighted  engraving  found  in  de- 
fendant's possession;  Dnbreuil  v.  Waterman,  84  Conn.  51,  78  Atl.  722, 
where  ope  seeks  to  recover  double  or  treble  damages,  that  fact  should 
appear  in  his  complaint;  St.  Anthony  etc.  Elevator  Co.  v.  Martineau, 
.30  N.  D.  436,  153  N,  W.  418,  statute  making  municipal  officers  per- 
sonally liable  on  illegal  contracts  held  to  impose  penalty. 

Actions  under  BevlBed  Statutes,  section  4966,  are  governed  Ify  State 
statutes  of  limitations. 

Approved  in  Atlanta  v.  Chattanooga  Foundry  etc.  Works,  127  Fed-  28, 
64  L.  B.  A.  721,  61  C.  C.  A.  387,  holding  action  brought  in  Tennessee 
to  recover  threefold  damages  imposed  by  remedial  anti-trust  law  of 
1890  governed  by  three  year  State  statute;  Green  v.  Barrett,  123  Fed. 
350,  holding  plaintiff's  right  to  revive  action  for  infringement  of  patent 
against  executor  of  defendant  subject  to  Massachusetts  statute  govern- 
ing suits  against  executors. 

Suit  for  injunction  against  infringement  of  copyright  held  not  such 
election  of  remedies  as  to  bar  subsequent  action  for  damages. 

Approved  in  Rehfield  v.  Winters,  62  Or.  306,  307,  125  Pac.  292,  one 
who  commenced  action  in  ignorance  of  substantial  facts  held  not 
bound  by  election. 

Lost  profits  by  infringement  of  patents,  copyrights'  or  trademarks 
as  damages.    Note,  51  L.  R.  A.  822,  823. 

Infringement  of  dramatic  copyright.    Note,  2  B.  R.  0.  110. 

175  U.  S.  161^-172,  44  !•.  Ed.  115,  20  Sup.  Ct.  58,  SIMMS  v.  SIMMS. 

Controversy  as  to  dissolution  of  marriage  relation  and  award  of  ali- 
mony is  not  appealable  to  Supreme  Oonrt  from  territorial  court. 

Approved  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  308,  50  L.  Ed. 
767,  26  Sup.  Ct.  485,  upholding  appeal  from  Philippine  Supreme  Court 
decree  reversing  decree  of  court  of  first  instance  granting  divorce  to 
wife  and  awarding  her  as  alimony  and  as  her  share  of  property  sum 
exceeding  twenty-five  thousand  dollars;  Leak  v.  Leak,  156  Fed.  474, 
475,  84  C.  C.  A.  283,  284,  no  appeal  lies  from  Alaska  District  Court  to 
Circuit  Court  of  Appeals  in  divorce  case. 

Right  to  appeal  from  final  decree  of  divorce.    Note,  IS  Ann.  Gas* 
838. 

Legislative  power  of  territory  extends  to  all  rigbtfal  subjects  of  legis- 
lation, not  inconsistent  with  Oonstitutlon  and  laws  of  United  States. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  488,  upholding 
territorial  statutes  authorizing  sale  and  lease  of  railroads;  Bennett  v. 
Nichols,  9  Ariz.  144,  80  Pac.  394,  upholding  territorial  statute  exempt* 
ing  railroad  from  taxation  for  twenty  years. 
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Congress  lias  entire  domain  and  soyereignty  in  territories. 
Approved  in  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  120, 
private  corporation  organized  in  Indian  Territory  held  not  Federal  cor- 
poration ;  Higgins  v.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pao.  720,  up- 
holding provision  in  Enabling  Act  for  transfer  of  cases  from  courts  of 
territory  to  those  of  State. 

175  U.   8.  172-177,  44    K  Ed.   119,  20  8np.  Ct.  77,  BBOWN    ▼.  N£W 


The  decision  of  the  highest  court  of  a  State  that  a  statute  is  not 
in  conHiet  with  the  Oonstitutiloiii  of  the  State  Is  condusive  on  the  Federal 
courts. 

Approved  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S.  631,  60 
L.  £d.  476,  36  Sup.  Ct.  166,  and  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  £<L 
917,  28  Sup.  Ct.  570,  both  following  rule;  West  v.  Louisiana,  194  U.  S. 
261,  48  L.  Ed.  969,  24  Sup.  Ct.  650,  upholding  reading  of  deposition 
taken  before  committing  magistrate;  Et  parte  Martinez,  66  Tex.  Cr.  9, 
146  S.  W.  963,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  676. 

The  first  ten  amendments  to  the  Federal  Oonstltution  do  not  restrict 
State  powers. 

«  Approved  in  Twining  v.  New  Jersey,  211  U.  S.  93,  63  L.  Ed.  103,  29 
Sup.  Ct.  14,  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S.  641,  60  L.  Ed. 
901,  26  Sup.  Ct.  759,  and  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115  Pac. 
396,  all  reaffirming  rule ;  Jack  v.  Kansas,  199  U.  S.  380,  50  L.  Ed.  236, 
26  Sup.  Ct.  73,  danger  that  testimony  given  in  examination  under 
Kansas  Anti-trust  Act  might  incriminate  witness  as  violator  of  Federal 
anti-trust  law  does  not  invalidate  commitment  of  witness  for  refusal 
to  testify;  West  v.  Louisiana,  194  U.  S.  262,  48  L.  Ed.  969,  24  Sup.  Ct. 
650,  upholding  reading  of  deposition  taken  before  committing  mag- 
istrate; Ex  parte  Munn,  140  Fed.  783,  denying  Federal  jurisdiction, 
on  habeas  corpus,  to  discharge  one  confined  for  contempt  of  State 
court  for  refusing  to  answer  incriminating  questions;  Hammond  Pack- 
ing Co.  V.  State,  81  Ark.  538,  544, 126  Am.  St.  Rep.  1047,  100  S.  W.  410, 
413,  fourth  amendment  does  not  restrict  State  powers;  Ensign  v.  Penn- 
sylvania, 227  U.  S.  597,  57  L.  Ed.  661,  33  Sup.  Ct.  321,  State  v.  Parker 
Distilling  Co.,  236  Mo.  301,  139  S.  W.  477,  Sinclair  v.  Gunzenhauser,  179 
Ind.  110,  98  N.  E.  48,  and  Pittsburgh  etc.  Ry.  Co.  v.  Lightheiser,  168 
Ind.  462,  78  N.  E.  1041,  all  holding  that  Rfth  amendment  does  not 
restrict  State  powers;  People  v.  Wilson,  26  Cal.  App.  338,  146  Pac. 
1049,  State  v.  Murphy,  87  N.  J.  L.  530,  94  Atl.  646,  Buck  v.  Dick,  27 
Okl.  857, 113  Pac.  921,  and  State  v.  Osborne,  54  Or.  292,  20  Ann.  Gas. 
627,  103  Pac.  64,  all  holding  that  sixth  amendment  does  not  restrict 
State  powers;  Minneapolis  etc.  R.  R.  Co.  v,  Bombolis,  241  U.  S.  217, 
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Ann.  Gas.  1916E,  605,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  and  Chesapeake 
etc.  Ry.  Co.  v.  Carnahan,  118  Va.  54,  55,  86  S.  E.  866,  both  holding  that 
seventh  amendment  does  not  restrict  State  powers;  People  v.  Botkin, 
9  Cal.  App.  250,  98  Pac.  864,  fifth  and  sixth  amendments  do  not  restrict 
State  powers;  Ughbanks  v.  Armstrong,  208  U.  S.  487,  52  L.  Ed.  584, 
28  Sup.  Ct.  372,  sixth  and  eighth  amendments  do  not  restrict  State 
powers;  State  v.  Miller,  71  N.  J.  L.  532,  60  Atl.  203,  admitting  testi- 
mony of  jail  physician  as  to  wounds  on  back  of  accused's  hands,  though 
he  had  divested  accused  of  his  clothing;  State  v.  Burlington  Drug  Co., 
84  Vt.  249,  78  Atl.  884,  upholding  penalties  of  fine  and  forfeiture  of 
license  for  illegal  sale  of  intoxicants;  State  v.  George,  84  Wash.  116, 
146  Pac.  379,  upholding  statute  providing  that  no  verdict  of  not  guilty 
for  defect  in  indictment  or  information  shall  bar  another  prosecution; 
dissenting  opinion  in  State  v.  Rogers,  162  N.  C.  661,  78  S.  E.  295, 
arguendo. 

Trial  by  strack  Juzy  does  not  deny  due  proceos  of  law. 
Approved  in  Frank  v.  Mangum,  237  U.  S.  342,  69  L.  Ed.  986,  35  Sup. 
Ct.  582,  allowing  accused  to  waive  right  to  be  present  when  jury 
renders  verdict  is  not  denial  of  due  process  of  law;  Rogers  v.  Peck,  199 
U.  S.  434,  60  L.  Ed.  260,  26  Sup.  Ct.  87,  solitary  confinement  by  State 
authorities  after  original  date  for  execution  has  passed  is  not  denial 
of  due  process  of  law;  West  v.  Louisiana,  194  U.  S.  264,  48  L.  Ed. 
970,  24  Sup.  Ct.  650,  upholding  reading  of  deposition  taken  before 
committing  magistrate. 

Statute  allowing  accused  person  less  nnmber  of  peremptory  dial- 
lenges  In  trial  by  struck  jury  than  in  trial  by  ordinary  jury  does  not 
deny  equal  protection  of  law. 

Approved  in  Hall  v.  Johnson,  186  U.  S.  480,  46  L.  Ed.  1259,  22  Sup. 
Ct.  943,  Dobbs  v.  Kansas,  184  U.  S.  697,  46  L.  Ed.  764,  22  Sup.  Ct, 
940,  Bessert  v.  Hagan,  183  U.  S.  694,  46  L.  Ed.  393,  22  Sup.  Ct.  935, 
Day  V.  Conley,  179  U.  S.  680,  45  L.  Ed.  888.  21  Sup.  Ct.  917,  Clifford  v. 
Reumpler,  177  U.  S.  693,  44  L.  Ed.  945,  20  Sup.  Ct.  1028,  and  Clifford 
V.  Reumpler,  175  U.  S.  723,  44  L.  Ed.  337,  20  Sup.  Ct.  1024,  all  reaffirm- 
ing rule;  Graham  v.  West  Virginia,  224  U.  S.  630,  56  L.  Ed.  923,  32 
Sup.  Ct.  583,  70  W.  Ya.  803,  upholding  statute  permitting  convict  to  be 
tried  in  another  county  in  separate  proceeding  for  prior  convictions; 
Felts  V.  Murphy,  201  U.  S.  129,  50  L.  Ed.  692,  26  Sup.  Ct.  366,  Federal 
habeas  corpus  does  not  lie  where  State  trial  court  failed  to  have  testi- 
mony read  or  repeated  to  accused,  who  was  deaf;  Howard  v.  Kentucky, 
200  U.  S.  174,  50  L.  Ed.  425,  26  Sup.  Ct.  189,  upholding  State  decision 
that  accused  could  waive  right  to  be  present  at  trial  by  consenting' 
in  advance  of  swearing  of  jury  to  private  examination  of  jurors,  which 
resulted  in  juror's  discharge  and  selection  of  another;  Capital  City 
Dairy  Co.  v.  Ohio,  183  U.  S.  245,  46  L.  Ed.  175,  22  Sup.  Ct.  123, 
upholding  Ohio  statute  prohibiting  sale  of  oleomargarine  containing  any 
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coloring  matter;  Mallett  v.  North  Carolina,  181  IT.  S.  699,  46  L.  Ed. 
20,  21  Sap.  Ct.  734,  holding  allowance  of  appeal  to  State  from  court  of 
one  district  but  not  from  another  district  of  State  in  case  of  grant  of 
new  trial  is  not  unconstitutional;  McDonald  v.  Massachusetts,  180 
U.  S.  313,  46  L.  Ed.  647,  21  Sup.  Ct.  390,  upholding  Mass.  Stats.  1887, 
imposing  heavier  punishment  upon  person  convicted  of  felony  if  twice 
before  convicted  and  imprisoned  over  three  years;  Erb  v.  Morasch,  177 
U.  S.  686,  44  L.  Ed.  898,  20  Sup.  Ct.  819,  holding  Federal  receiver  must 
ran  road  subject  to  city  ordinance  regulating  speed  of  trains  within 
city  limits;  Murphy  v.  Massachusetts,  177  U.  S.  163,  44  L.  Ed.  716, 
20  Sup.  Ct.  642,  upholding  sentence  of  conviction  under  Massachusetts 
statute  after  reversal  of  former  judgment  on  applieation  of  accused 
because  former  sentence  was  ill^al;  Maxwell  v.  Daw,  176  U.  S.  684, 
587,  603,  606,  44  L.  Ed.  698,  699,  606,  606,  20  Sup.  Ct.  460,  461,  457, 
458,  holding  Utah  statute  authorizing  jury  of  eight  does  not  deny  de> 
fendant  due  process;  Williams  v.  Gaylord,  102  Fed.  375,  42  C.  C.  A. 
401,  following  Cal.  Stats.  1880,  p.  131,  prohibiting  mining  corporations 
to  dispose  of  mining  ground,  construed  by  State  court  to  include  foreign 
corporations;  State  v.  Comer,  157  Ind.  613,  62  N.  E.  463,  holding 
fifth  amendment  providing  that  no  person  shall  be  compelled  to  testify 
against  himself  in  criminal  case  operates  solely  upon  Federal  power; 
State  V.  Jack,  69  Kan.  392,  1  L.  B.  A.  (N.  8.)  167,  76  Pac.  913,  uphold- 
ing proceedings  to  take  testimony  under  Laws  1897,  p.  481,  c.  265,  to 
take  testimony  of  witnesses  as  to  violations  of  anti-trust  law;  State  v. 
Lang,  75  N.  J.  L.  4,  66  Atl.  944,  upholding  statute  denying  challenge 
to  grand  juror,  after  he  was  sworn,  as  against  one  who  committed  crime 
while  grand  jury  was  in  session;  State  v.  Taylor,  68  N.  J.  L.  279,  53 
Atl.  394,  upholding  lower  court's  order  on  motion  of  State  that  jury 
be  struck  to  try  indictment  against  defendant. 

State  liaa  full  control  over  procedure  in  ita  courts,  provided  it  does 
not  work  denial  of  fundamental  lighta  or  conflict  with  gpeciflc  provisions 
of  Federal  Constitution. 

Approved  in  Jordan  v.  Massachusetts,  225  U.  S.  175,  66  L.  Ed.  1041, 
32  Sup.  Ct.  651,  one  convicted  of  crime  is  not  denied  due  process 
of  law  because,  on  motion  for  new  trial,  issue  of  sanity  of  trial  juror 
was  decided  by  mere  preponderance  of  evidence;  Waters-Pierce  Oil 
Co.  V.  Texas,  212  U.  S.  107,  63  L.  Ed.  429,  29  Sup.  Ct.  220,  rulings  of 
court  upon  admission  of  testimony  and  questions  of  general  law  held 
not  to  deprive  defendant  of  property  without  due  process  of  law;  West 
V.  Louisiana,  194  U.  S.  263,  48  L.  Ed.  969,  24  Sup.  Ct.  650,  upholding 
reading  of  deposition  taken  before  committing  magistrate;  Southern 
Steel  Co.  V.  Hopkins,  157  Ala.  182,  181  Am.  St.  Rep.  20,  16  Ann.  Cas. 
690,  20  L.  R.  A.  (N.  S.)  848,  47  South.  275,  State  court  may  enjoin 
separate  actions  for  wrongful  death  arising  from  same  accident;  dis- 
senting opinion  in  The  Robert  W.  Parsons,  191  U.  S.  45,  48  L.  Ed.  73, 
24  Sup.  Ct.  18,  holding  enforcement  of  lien  on  canal  steamboat  for 
repairs  wholly  within  jurisdiction  of  admiralty  courts. 
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The  Fourteentli  Amendment  does  not  proUbit  legislation  which  is 
limited  either  in  tiie  objects  to  which  it  is  directed,  or  by  the  territory 
in  which  it  is  to  operate;  it  merely  requires  that  all  persons  snbjected  to 
SQch  legslation  shall  be  treated  alike  under  like  circumstances  and  con- 
ditions. 

Approved  in  In  re  Finley,  1  Cal.  App.  210|  81  Pac.  1046,  upholding 
Penal  Code,  §  246,  imposing  death  penalty  on  life  convict  committing 
aggravated  assault. 

The  State  is  not  tied  down  by  the  practice  and  procedure  which  ex- 
isted at  common  law. 

Approved  in  Graham  v.  West  Virginia,  224  U.  S.  627,  56  L.  Ed.  922, 
32  Sup.  Ct.  583,  70  W.  Va.  800,  upholding  prosecution  by  information ; 
Twining  v.  New  Jersey,  211  U.  S.  101,  111,  53  L.  Ed.  107,  111,  29  Sup. 
Ct.  14,  exemption  from  self-incrimination  is  not  safeguarded  from  State 
action  by  Fourteenth  Amendment. 

Applicability  of  rule  of  reasonable  doubt  to  self-defense  itt  homi- 
cide.   Note,  19  L.  R.  A.  (N.  S.)  488. 

176  U.  8.  178-183,  44  L.  Ed.  122,  20  8np.  Ct.  66,  OOTJDEBT  ▼.  TTNITED 
STATES. 

Depositaries  of  public  funds,    ^ote,  Ann.  Gas.  1916B,  1239. 

176  XT.  S.  184-187,  44  L.  Ed.  124,  MABEUSOK  y.  DOT7CHEB. 

Habeas  corpus  to  review  Judgment  of  State  court  in  criminal  case, 
on  ground  that  constitutional  right  has  been  denied,  will  not  ordinarily 
be  granted. 

Approved  in  Lee  Look  v.  Ross,  198  U.  S.  579,  49  L.  Ed.  1171,  25  Sup. 
Ct.  786,  Ex  parte  Powers,  129  Fed.  991,  Moss  v.  Glenn,  189  U.  S.  506, 
47  L.  Ed.  921,  23  Sup.  Ct.  851,  Tsukamots  v.  Lackmann,  187  U.  S.  635, 
47  L.  Ed.  343,  23  Sup.  Ct.  842,  Bissert  v.  Hagen,  183  U.  S.  j694,  46 
L.  Ed.  393,  22  Sup.  Ct.  935,  Day  v.  Conley,  179  U.  S.  680,  45  L.  Ed.  383, 
21  Sup.  Ct.  917,  and  Dreyer  v.  Pease,  176  U.,S.  681,  44  L.  Ed.  637,  20 
Sup.  Ct.  1025,  all  reaflBrming  rule;  McMicking  v.  Schields,  238  U.  S. 
107,  59  L.  Ed.  1224,  35  Sup.  Ct.  665,  reversing  judgment  of  Supreme 
Court  of  Philippines  releasing  on  habeas  corpus  man  convicted  in  oourt 
of  first  instance,  where  judgment  was  not  void;  Frank  v.  Mangum,  237 
U.  S.  326,  329,  59  L.  Ed.  979,  981,  35  Sup.  Ct.  582,  refusing  habeas 
corpus  where  judgment  of  State  court  was  not  void  for  want  of  juris- 
diction; Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  to  one  convicted  in  District  Court  of  bringing 
liquor  into  Indian  country;  Stori  v.  Massachusetts,  183  U.  S.  141,  46 
L.  Ed.  124,  22  Sup.  Ct.  73,  refusing  to  review  on  habeas  corpus  con- 
struction of  State  statutes  as  validity  Governor's  respite;  Minnesota 
V.  Brundage,  180  U.  S.  502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  holding 
application  for  habeas  corpus  should  be  denied  without  prejudice  where 
accused  hsLS  not  availed  himself  of  State  remedies  against  alleged  invalid 
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law;  Davis  y.  Bui^e,  179  U.  S.  402,  46  L.  Ed.  251,  21  Sup.  Ct.  211, 
denying  petition  for  habeas  corpus  to  interfere  with  execution  of  State 
court's  sentence  where  State  law  alleged  to  be  invalid  was  not  ques- 
tioned in  State  court;  Ex  parte  Collins,  149  Fed.  576,  denying  habeas 
corpus  to  review  right  of  State  court  to  try  extradited  person  for  per- 
jury committed  on  trial  of  offense  for  which  he  was  extradited;  In  re 
Dowd,  133  Fed.  749,  752,  754,  755,  denying  habeas  corpus  to  review 
sentence  of  contempt  by  State  court  for  violation  of  injunction  in 
election  fraud  case;  In  re  Stone,  120  Fed.  101,  refusing  to  discharge 
peddler  convicted  of  peddling  without  license  on  ground  that  his  con- 
viction violated  interstate  commerce  clause. 

Distinguished  in  Appleyard  v.  Massachusetts,  203  U.  S.  226,  7  Ann. 
Cas.  1073»  51  L.  Ed.  162,  27  Sup.  Ct.  122,  reviewing  on  habeas  corpus 
judgment  of  State  court  remanding  accused  for  extradition,  in  view  of 
importance  of  speedy  determination. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  201. 

175  V.  &  187-210,  44  L.  Ed.  126,  20  Sup.  Ot.  67,  THE  NEW  YORK. 

Navigation  on  the  Great  Lakes  in  1891  was  governed  by  Congressional 
Begolatlons  of  1864. 

Approved  in  The  Albert  Dumois,  177  U.  S.  245,  44  L.  Ed.  756,  20 
Sup.  Ct.  597,  holding  navigation  of  Mississippi  below  New  Orleans  was 
subject  in  1897  to  original  rules  of  act  of  1864,  reproduced  in  Rev.  Stats., 
§4233. 

Judicial  notice  may  be  taken  of  tlie  Oanadiaa  act  of  1886  for  the  regn- 
lation  of  navigation. 

Approved  in  Lassiter  v.  Norfolk  etc.  R.  R.  Co.,  136  N.  C.  94,  48 
S.  E.  644,  where  complaint  in  action  for  wrongful  death  discloses  that 
death  and  defendant's  negligence  occurred  in  another  State,  amend- 
ment pleading  law  of  such  State  is  allowable. 

Distinguished  in  Yang-Tsze  Ins.  Assn.  v.  Fumess,  Withy  &  Co.,  215 
Fed.  866,  132  C.  C.  A.  201,  refusing  to  take  judicial  notice  of  local 
changes  made  in  general  admiralty  law  by  foreign  nation;  Manchester 
Liners  v.  Virginia-Carolina  Chemical  Co.,  194  Fed.  470,  law  of  Germany 
as  to  construction  of  charter-party  must  be  proved  as  fact;  dissenting 
opinion  in  Lassiter  v.  Norfolk  etc.  R.  R.  Co.,  136  N.  C.  97,  48  S.  E.  645, 
majority  holding  where  complaint  in  action  for  wrongful  death  shows 
that  death  and  defendant's  negligence  occurred  in  another  State,  amend- 
ment showing  law  of  such  State  is  allowable. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Rep.  872. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  B.  A.  34. 
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Fadlure  to  pnt  oAcen  and  crew  on  stand  greatly  strengfhens  pre- 
aomiition  of  def eetiye  lookout. 

Approved  in  The  A.  A.  Raven,  231  Fed.  384,  failure  to  eall  witness 
or  to  account  satisfactorily  for  his  absence  held  to  afford  ground  for 
presuming  that  his  testimony  would  have  been  unfavorable;  The  De- 
gama,  150  Fed.  324,  80  C.  C.  A.  93,  moving  vessel  colliding  with  moored 
vessel  not  exonerated  on  ground  that  she  was  handled  by  tugs  which 
controlled  her  movements  unless  defense  pleaded  and  proven;  The 
Georgetown,  135  Fed.  859,  applying  principle  where  steamer  collided 
with  barge  in  tow  of  tug;  The  Gladys,  135  Fed.  603,  failure  to  take 
testimony  of  those  navigating  tug  in  suit  for  collision  between  her  tow 
and  another  vessel  tends  against  her;  Tarabochia  v.  American  Sugar 
Ref.  Co.,  135  Fed.  427,  applying  rule  in  suit  for  general  average  con- 
tribution froni  cargo  owner,  where  ship  grounded  and  testimony  of 
officer  navigating  at  time  and  engineer  not  taken;  Chesapeake  Beach 
Ry.  Co.  V.  Brez,  39  App.  D.  C.  71,  applying  rule  in  action  for  wrongful 
death. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Gas.  1914A,  918. 

Pailore  to  see  lights  of  vessel  held  conclusiTe  eyldence  of  defecttve 
lookont. 

Approved  in  Brigham  v.  Luckenbach,  140  Fed.  325,  and  Angeles 
Brewing  etc.  Co.  v.  Carter,  89  Wash.  340,  154  J^ac.  602,  both  reaffirm- 
ing rule;  Union  S.  S.  Co.  v.  Latz,  223  Fed.  411,  138  C.  C.  A.  638, 
collision  held  due  to  inefficient  lookout;  The  Europe,  190  Fed.  480,  111 
C.  C.  A.  307,  facts  held  to  show  that  pilot  and  lookout  were  negligent 
in  not  seeing  lights  of  vessel  at  anchor;  The  Vedamore,  137  Fed.  846,. 
70  C.  C.  A.  342,  where  large  steamer  had  lookout  in  crow's  nest  sixty 
feet  above  deck  and  one  hundred  feet  from  stem,  she  was  in  fault 
for  collision  with  schooner  sounding  fog  signal  but  which  lookout  did 
not  hear;  St.  Louis  &  Tennessee  River  Packet  Co.  v.  Murray,  144  Ky. 
817,  139  S.  W.  1079,  steamer  backing  out  from  wharf  held  not  to  have 
maintained  reasonable  lookout. 

Unexplained  failure  to  hear  signals  and  see  lights  on  clear  night  is 
presumptiYe  of  negligence. 

Approved  in  The  Chicago,  125  Fed.  717,  60  C.  C.  A.  480,  holding 
"Chicago"  at  fault  in  not  observing  privileged  "Augusta'^  and  in  seek- 
ing to  pass  in  front  contrary  to  rules  of  navigation;  The  City  of 
Augusta,  102  Fed.  996,  holding  both  vessels  to  blame  where  neither 
observed  the  other  until  within  four  hundred  feet  of  collision  and  neither 
heard  other's  signals,  showing  intent  to  cross  ahead;  The  Manitou,  116 
Fed.  64,  holding  where  steam  found  in  hold  and  valves  partially  open, 
vessel  must  show  valves  closed  when  voyage  begun,  or  inference  of 
unseaworthiness  may  be  drawn. 
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Faflnre  of  vessel  to  h^x  fog  signal  as  evidence  of  negligence. 
Note,  IS  Ann.  Oas.  449. 

Approacliing  Teasel  whose  signals  remain  unanswered  mnst  stop  and 
reverse.  If  necessary. 

Approved  in  The  Surf,  230  Fed.  489,  steam  trawler  held  in  fault  for 
not  having  properly  stationed  lookout;  Pittsburgh  S.  S.  Co.  v.  Duluth 
S.  S.  Co.,  222  Fed.  835,  138  C.  C.  A.  260,  steamer  held  at  fault,  on 
hearing  fog  signals,  in  not  sounding  alarm  signals  and  slowing  down; 
Grantz  v.  Lnckenbach,  219  Fed.  686,  135  C.  C.  A.  355,  both  steamships 
held  at  fault  for  disobeying  starboard-hand  rule  and  proceeding  at  full 
speed  without  signal  agreement  for  crossing;  The  Virginian,  217  Fed. 
617,  vessel  not  understanding  signal  held  at  fault  for  not  immediately 
sounding  danger  signal  and  reversing;  Duluth  S.  S.  Co.  v.  Pittsbui^ 
S.  S.  Co.,  180  Fed.  659,  660,  103  C.  C.  A.  622,  vessel  held  in  fault  for 
not  stopping  and  giving  alarm  signals  when  it  became  evident  that 
other  vessel  was  navigating  contrary  to  agreement;  The  Gerry,  161 
Fed.  419,  vessel  undertaking,  in  narrow  channel,  to  pass  on  starboard 
side  of  meeting  vessel,  if  she  receives  no  assenting  response  to  signal, 
must  stop  and  reverse;  The  Zampa,  113  Fed.  544,  holding  schooner  at 
fault  for  holding  her  course  too  long  after  seeing  signals  of  other 
ship;  The  J.  B.  King,  106  Fed.  981,  holding  vessel  at  fault  for  not 
reversing  when  first  and  second  signals  were  unanswered;  The  Mahar 
&  Bums,  106  Fed.  87,  holding  both  tugs  at  fault  where  one  signaled 
passage  to  right  continuing  when  signal  unanswered,  and  other  con- 
tinued without  observing  vessel  or  signal. 

Fact  that  steamer  is  entitled  to  hold  bet  conne  does  not  ezonse  her 
from  adopting  precantions  to  prevent  colUilQii. 

Approved  in  The  Southern,  224  Fed.  214,  launch  held  in  fault  for 
failure  to  stop  when  collision  with  tug  and  tow  became  imminent;  The 
Strathleven,  213  Fed.  978,  130  C.  C.  A.  381,  towing  tug  held  in  fault 
for  not  stopping  when  steamer  was  seen  drifting  across  channel;  The 
Noreuga,  211  Fed.  359,  steamer  held  at  fault  in  attempting  to  cross 
bow  of  sailing  vessel ;  The  Howard  Reeder,  207  Fed.  934,  125  C.  C.  A. 
377,  collision  of  steamer  with  tow  held  dne  to  excessive  speed  of 
former;  The  Columbia,  174  Fed.  205,  steamer  held  solely  at  fault  for 
collision  with  sailing  vessel ;  The  Kingston,  173  Fed.  996,  vessel  charged 
with  contributory  fault  in  maintaining  excessive  speed,  in  not  giving 
alarm  signals,  or  sooner  stopping  and  reversing,  though  other  vessel  vio- 
lated starboard-hand  rule;  Hawgood  Transit  Co.  v.  Mesaba  S.  S.  Co., 
166  Fed.  701,  92  C.  C.  A.  369,  vessel  held  bound  either  to  answer  pass- 
ing signal  or  to  g^ve  alarm  signal;  The  Job  H.  Jackson,  144  Fed.  899, 
holding  steamer  solely  at  fault  for  collision  with  meeting  schooner  where 
she  saw  other  vessel  two  miles  off;  The  Steam  Dredge  No.  1,  134  Fed. 
167,  69  L.  R.  A.  298,  67  C.  C.  A.  67,  dividing  damages  where  one 
injured  by  breaking  of  bitt  on  dredge  was  negligent  in  placing  himself 
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within  bight  of  hawser  j  Rebstock  v.  Gilchrist  Transp.  Co.,  132  Fed. 
179,  determining  fault  for  collision  between  moored  vessel  and  vessel 
towed  by  tugs;  The  Delmar,  125  Fed.  132,  holding  tug  at  fault  for 
collision  with  schooner  for  passing  too  near  with  barge  in  tow  on  three- 
hundred  foot  hawser;  The  Joseph  M.  Clark,  119  Fed.  461,  holdinj? 
steamer  Horton  at  fault  for  casting  off  and  attempting  to  pass  across 
bows  of  Clark,  the  privileged  vessel,  while  latter  was  within  four  hun- 
dred feet  of  landing. 

Distinguished  in  The  Senator  Rice,  215  Fed.  154,  vessel  held  at  fault 
for  g^iving  cross-signal  and  attempting  to  compel  application  of  star- 
board-hand rule  too  late  to  avoid  collision;  The  Golden  Rod,  194  Fed. 
521,  in  situation  of  danger,  approaching  vessel  has  right  to  expect 
that  other  vessels  will  move  according  to  rules. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  28 
£.  B.O.  630. 

Rule  that  every  vessel  shall  slacken  speed  or  stop  and  reverse  when 
there  is  danger  of  collision,  applied. 

Approved  in  The  Kimwood,  201  Fed.  432,  steamer  held  solely  in  fault 
for  passing  too  close  to  starboard  of  tow  without  having  received  assent 
to  signal ;  The  Maryland,  182  Fed.  832,  vessel  held  in  fault  for  passing 
in  narrow  channel  at  too  great  speed;  The  Pocomoke,  150  Fed.  195, 
holding  steamer  liable  for  collision  with  launch  on  crossing  courses; 
Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Co.,  142  Fed.  94,  73  C.  C.  A. 
313,  determining  liability  for  violation  of  passing  agreement;  The 
Georgetown,  135  Fed.  858,  holding  steamer  in  fault  for  collision  with 
barge  in  tow  of  tug  where  she  reversed  and  threw  stem  across  course 
of  tow  immediately  after  passing  tug;  Donald  v.  Guy,  135  Fed.  431, 
holding  steamer  at  fault  for  collision  with  approaching  schooner  for 
failure  to  change  speed  or  course;  The  Straits  of  Dover,  120  Fed.  903, 
58  C.  C.  A.  86,  holding  both  vessels  in  fault  where  "Bluefields,''  the  bur- 
dened vessel,  attempted  to  cross  bows  of  '* Straits  of  Dover,"  where 
latter  did  not  persist  in  course  nor  signal;  The  Elizabeth,  114  Fed.  759, 
holding  ferry-boat  at  fault  in  calling  on  sloop  to  give  way  where  no 
difficulty  prevented  former  from  observing  rules  of  navigation;  The 
Alabama,  114  Fed.  217,  holding  duty  rests  on  steamer  to  keep  clear  of 
tug  encumbered  with  tow;  The  Richmond, ^114  Fed.  213,  holding  dis- 
appearance of  light  was  warning  to  steamer  to  exercise  extraordinary 
diligence,  failing  to  do  which  is  negligence;  Wilder's  S.  S.  Co.  v.  Low, 
112  Fed.  172,  50  C.  C.  A.  473,  holding  steamer  at  fault  for  collision  with 
barken  tine,  where  former  did  not  slacken  speed  to  ascertain  latter 's 
course  until  immediately  prior  to  collision;  The  Cygnus,  142  Fed.  89, 
73  C.  C.  A.  309,  arguendo. 

Plaintlfl  Injured  by  two  vessels  can  recover  entire  damages  ftom  either. 

Approved  in  Erie  etc.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  10,  14,  73 

C.  C.  A.  195,  determining  conclusiveness  of  decree  in  principal  case; 


N, 
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The  Eagle  Point,  136  Fed.  1011,  where  two  British  vessels  both  in  fanlt 
for  collision  on  high  seas,  cargo  owner  may  recover  full  damages  from 
either  vessel;  The  Delta,  125  Fed.  137,  holding  tug  libeled  for  loss  of 
seow  cannot  avoid  liability  on  ground  of  negligence  of  third  boat  unless 
latter  brought  in  under  Admiralty  Rule  59;  The  Mesaba,  111  Fed.  223, 
holding  both  vessels  at  fault  where  overtaking  vessel  attempted  to  pass 
without  receiving  assenting  signal  from  overtaken  vessel;  The  living- 
stone,  104  Fed.  923,  holding  bond  given  for  release  of  vessel  libeled  for 
collision  brought  jointly  by  vessel  owner  and  owner  and  bailee  of  cargo 
stands  for  payment  of  sums  recovered  by  insurers;  In  re  Lakeland 
Transp.  Co.,  103  Fed.  330,  holding  where  both  vessels  at  fault,  cargo 
owner's  remedy  is  against  steamer  solely  and  he  may  recover  entire 
damages. 

Distinguished  in  The  Maine,  161  Fed.  411,  where  owner  of  cargo  had 
exempted  carrier  from  liability,  he  could  recover  only  half  damages 
from  another  vessel  for  collision  in  which  both  were  equally  at  fault. 

Rate  of  interest  allowed  in  case  of  marine  tort  as  affected  by  place 
of  occurrence  or  suit.    Note,  61  L.  It.  A.  (N.  S.)  968. 

Miscellaneous.  Cited  in  Erie  R.  R.  Co.  v.  Erie  etc.  Transp.  Co.,  204 
U.  S.  224,  61  L.  Ed.  453,  27  Sup.  Ct.  246,  referring  historically  to  cited 
case;  Cambrila  S.  S.  Co.  v.  Pittsburgh  S.  S.  Co.,  212  Fed.  676,  678,  51 
L.  R.  A.  (N.  S.)  966,  129  C.  C.  A.  210,  and  The  Newaygo,  205  Fed.  182, 
as  to  interest  allowable  on  judgments  in  admiralty;  Federal  Ins.  Co.  v. 
Detroit  Fire  &  Marine  Ins.  Co.,  202  Fed.  655,  121  C.  C.  A.  58,  insurers 
who  did  not  participate  in  libel  held  entitled  to  share  in  recovery;  The 
Conemaugh,  135  Fed.  240,  reciting  history  of  litigation. 

176  T7.  8.  211-248,  44  K  Ed.  136,  20  8ap.  Ot.  96,  ADDYSTON  PIPE  ft 
S.  CO.  y.  UNITED  STATES. 

Uniformity  is  object  of  congressional  regulation  of  commerce. 
Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  884,  holding 
void  Wis.  Laws  1905,  p.  37,  requiring  inspection  and  grading  of  g^ain 
at  Superior  in  accordance  with  grades  so  established. 

Commerce  clause  limits  liberty  of  citizen. 
Approved  in  United  States  v.  King,  229  Fed.  280,  holding  illegal  acts 
of  members  of  potato  shippers'  association  in  attempting  to  coerce  non- 
members  from  dealing  with  persons  blacklisted ;  Elliott  Mach.  Co.  v.  Cen- 
ter, 227  Fed.  127,  Qayton  Anti-trust  Act  of  October  15,  1914,  penalizing 
lease  of  machinery  on  terms  to  prevent  lessee  from  dealing  with  com- 
]>etitors,  applies  to  pre-existing  contracts;  Atlantic  Coast  Line  R.  Co. 
V.  Finn,  195  Fed.  691,  117  C.  C.  A.  1,  Federal  statute  providing  that 
acceptance  of  benefits  from  relief  department  shall  not  bar  recovery  for 
injury  applies  to  pre-existing  contract;  In  re  Arkansas  Rate  Cases,  187 
Fed.  302,  State  has  power  to  regulate  public  service  corporations; 
Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179,  106  S.  W.  925,  uphold- 
ing State  anti-trust  laws. 
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Distinguished  in  Greenwich  Ins.  Co.  y.  Carroll,  125  Fed.  127,  holding 
invalid  Iowa  Code,  §  1754,  prohibiting  fire  insurance  companies  in  State 
from  entering  into  agreement  fixing  commissions  allowed  agents;  State 
V.  Louisville  etc.  B.  Co.,  97  Miss.  47,  Ann.  Oaa.  19120,  1160,  51  South. 
922,  upholding  State  law  which  denies  right  to  do  intrastate  business 
to  interstate  railroad  company  which  has  removed  case  to  Federal 
courts;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  367,  47  L.  Ed.  505, 
23  Sup.  Ct.  331,  majority  holding  carriage  of  lottery  tickets  between 
States  by  interstate  express  carrier  within  prohibition  power  of  Con- 
gress. 

Total  sappression  of  trade  Is  not  neceBsary  to  render  comUnati<m  one 
in  restraint  of  trade. 

Approved  in  John  D.  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  46,  12 
L.  R.  A.  (N.  8.)  135,  82  C.  C.  A.  158,  holding  void,  system  of  contract 
by  which  maker  of  secret  proprietary  medicine  controlled  wholesale  and 
retail  prices  of  same;  Klingel's  Pharmacy  v.  Sharp  &  Dohme,  104  Md. 
230,  118  Am.  St  Rep.  399,  9  Ann.  Gas.  1184,  7  L.  R.  A.  (N.  S.)  976, 
64  Atl.  1030,  holding  illegal,  association  of  wholesale  and  retail  drug- 
gists to  maintain  schedule  of  prices  and  to  boycott  those  selling  to  non- 
members;  Kosciusko  Oil  Mill  etc.  Co.  y.  Wilson  Cotton  Oil  Co.,  90 
Miss.  557,  8  L.  R.  A.  (N.  S.)  1063,  43  South.  437,  holding  void,  contract 
not  to  buy  cotton-seed  in  competitor's  territory;  State  v.  Eastern  Coal 
Co.,  29  R.  I.  263, 132  Am.  St.  Rep.  817, 17  Ann.  Oaa.  96,  70  Atl.  6,  hold- 
ing combination  to  fix  price  of  coal  in  city  is  ill^al. 

In  order  to  vitiate  a  contract,  it  in  not  auentlal  tbat  its  result  ahonld 
be  a  complete  monopoly. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  110,  58  L.  Ed. 
430,  29  Sup.  Ct.  220,  due  process  of  law  is  not  denied  by  State  anti- 
trust statute,  which  penalizes  acts  that  merely  '^tend"  to  accomplish 
prohibited  result ;  Patterson  v.  United  States,  222  Fed.  619, 138  C.  C.  A, 
123,  there  can  be  no  monopolizing  in  making  single  interstate  sale  or  in 
making  great  number  of  such  sales;  United  States  v.  Patterson,  201 
Fed.  710,  upholding  indictment  against  officers  and  agents  of  corpora- 
tion for  unfair  treatment  of  competitors;  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.,  180  Fed.  163,  Federal  anti-trust  law  applies  to 
all  contracts  in  restraint  of  interstate  trade  and  not  simply  to  those 
where  the  restraint  is  unreasonable;  Knight  &  Jillson  Co.  v.  Miller,  172 
Ind.  42,  47,  48,  18  Ann.  Cas.  1146,  87  N.  E.  829,  831,  832,  holding  con- 
trary to  State  anti-trust  law  combination  of  dealers  in  plumbing  mate- 
rials and  association  of  master  plumbers  under  which  supplies  were 
refused  to  persons  not  members  of  latter;  Merchants'  Ice  etc.  Co.  v. 
Rohrman,  138  Ky.  547,  137  Am.  St.  Rep.  390,  30  L.  R.  A.  (N.  S.)  973, 
128  S.  W.  604,  holding  contrary  to  State  law  purchase  by  corporation  of 
nearly  all  ice  plants  in  city,  though  price  was  not  raised  nor  competitors 
interfered  with;  Louisiana  v.  American  Sugar  Refining  Co.,  108  La. 
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642,  643,    32  Soath.  980,  981,  holding  sagar  refiner  is  manufaeturer  ex- 
empt from  license  taxation  nnder  Louisiana  Constitution. 

Defendants  must  be  held  to  have  Intended  the  necessary  and  direct 
result  oT   their  agreement. 

Approved  in  United  States  v.  Patten,  226  U.  S.  543,  44  L.  R.  A.  (N.  S.) 
825,  57   Ij.  Ed.  342,  33  Sup.  Ct.  141,  applying  rule  to  indictment  for 
conspiracy  to  comer  cotton  market;  O'Hallor&n  v.  American  Sea  Green 
Slate  Co.,  207  Fed.  189,  holding  illegal  combination  of  producers  of  **Sea 
Gwea**  slate,  though  article  competes  more  or  less  with  black  slate  and 
prices  may  not  have  been  unreasonable ;  United  States  v.  Patterson,  201 
Fed.  713,  upholding  indictment  against  officers  and  agents  of  corpora- 
tion for   unfair  treatment   of  competitors;   Knight   &  Jillson  Co.   v. 
Miller,  172  Ind.  34,  36,  45, 18  Ann.  Cas.  1146,  87  N.  E.  827,  830,  holding 
contrary  to  State  anti-trust  law  combination  of  dealers  in  plumbing 
materials  and  association  of  master  plumbers  under  which  supplies  were 
refused  to  persons  not  members  of  latter;  State  v.  Coyle,  8  Okl.  Cr.  702, 
130  ?ac.  323,  allegation  of  specific  intent  to  restrain  trade  or  commerce 
is  unnecessary. 

AU  facts  and  cixciunstanceB  are  to  be  considered  In  determining  qnes- 
tian  whether  a  combination  is  in  restraint  of  interstate  commerce. 

Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.,  212  U.  S.  266,  53  L.  Ed.  507,  29  Sup.  Ct.  280,  holding  illegal  cor- 
iporation  formed  to  fix  prices  of  wallpaper. 

Intexstate  commerce  consists  of  interconzse  and  traffic  between  the 
dtizens  or  inhabitants  of  different  States. 

Approved  in  Snead  v.  Central  of  Geoi^ia  Ry.  Co.,  151  Fed.  613,  up- 
holding Employers'  Ldability  Act  of  June  11,  1906;  R.  M.  Rose  Co.  v. 
State,  133  Ga.  357,  S6  L.  R.  A.  (N.  8.)  443,  65  S.  E.  771,  one  outside 
of  State  who  mailed  circular  soliciting  orders  for  intoxicating  liquors 
to  place  within  State  did  not  violate  State  law. 

Distinguished  in  Thompson  v.  Wabash  Ry.  Co.,  262  Mo.  479,  171 
S.  W.  367,  fireman  on  locomotive  drawing  train  from  one  State  to  an- 
other is  engaged  in  interstate  conunerce  though  cars  were  empty. 

Ckmtract   affecting    interstate  commerce  only  Incidentally,   and    not 
directly,  is  yaUd. 

Approved  in  J.  W.  Ripy  &  Son  v.  Art  Wall  Paper  Mills,  41  Okl.  24, 
51  L.  B.  A.  (N.  S.)  83,  136  Pac.  1082,  upholding  agreement  of  retailer 
to  buy  particular  line  of  goods  exclusively  from  certain  manufacturer 
for  limited  time;  Harbison-Walker  Refractories  Co.  v.  Stanton,  227 
Pa.  64,  75  Atl.  991,  upholding  provision  in  contract  for  sale  of  brick 
plant  thst  seller  would  not  engage  in  same  business  in  same  territory 
daring  fixed  period. 

Congress  may  prohibit  contracts  directly  and  not  incidentally  regu- 
lating interstate  or  foreign  commerce. 
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Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  615, 
56  L.  Ed.  917,  32  Sup.  Ct;  589, 1  N.  C.  C.  A.  899,  provision  in  Employers' 
Liability  Act  of  April  22,  1908,  forbidding  contracts  of  exemption  from 
liability  thereunder,  applies  to  existing  contracts;  Chicago  etc.  R.  R. 
Co.  V.  McGuire,  219  U.  S.  568,  55  L.  Ed.  389,  31  Sup.  Ct.  259,  upholding 
State  statute  precluding  defense  in  action  for  personal  injuries  that 
recovery  is  barred  by  acceptance  of  benefits  from  railroad  relief  de- 
partment; Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  480,  483,  34 
L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  302,  308,  31  Sup.  Ct.  265,  upholding 
Federal  statute  rendering  unenforceable  contract  of  interstate  carrier  to 
issue  annual  passes  for  life  in  consideration  of  release  of  claim  for 
damages;  Bement  v.  National  Harrow  Co.,  186  U.  S.  92,  93,  46  L.  Ed. 
1069,  22  Sup.  Ct.  756,  holding  reasonble  restrictions  in  license  upon  use 
of  patented  article  not  prohibited  by  act  of  Congress  of  July  2,  1890; 
United  States  v.  Louisville  Bridge  Co.,  233  Fed.  277,  280,  act  of  March 
3,  1899,  authorizing  Secretary  of  War  to  require  changes  in  bridges, 
applies  to  bridges  constructed  imder  act  of  Congress;  Marienelli  v. 
United  Booking  Offices,  227  Fed.  168,  holding  illegal  combination  of 
vaudeville  theaters  and  booking  agents  which  blacklisted  other  theaters 
and  booking  agents;  Johnson  v.  United  States,  215  Fed.  684,  L.  R.  A. 
1915A,  862,  131  C.  C.  A.  613,  Congress  may  penalize  act  of  transporting 
female  in  interstate  commerce  for  illicit  intercourse,  although  commer- 
cialized vice  is  not  involved;  United  States  v.  Union  Pac.  R.  Co.,  188 
Fed.  110,  114,  Union  Pacific  and  Central  Pacific  railroads  held  not  com- 
petitors to  such  extent  as  to  make  illegal  acquisition  by  Union  Pacific 
of  Central  Pacific  stock;  United  States  v.  Swift,  188  Fed.  96,  in  view 
of  numerous  decisions  granting  injunctive  relief  under  Sherman  Anti- 
trust Act,  validity  of  penal  sections  of  that  statute  is  no  longer  open 
question;  United  States  v.  Hoke,  187  Fed.  999,  upholding  Federal  stat- 
ute penalizing  act  of  bringing  woman  from  one  State  into  another  for 
immoral  purposes;  United  States  v.  Standard  Oil  Co.,  173  Fed.  187, 
Congress  may  prohibit  transfer  to  one  corporation  of  controlling  interest 
in  stock  of  nineteen  other  corporations  which  conducted  three-fourths 
of  the  business  of  refining  and  selling  petroleum;  Watson  v.  St.  Louis 
etc.  Ry.  Co.,  169  Fed.  946,  upholding  Federal  Employers'  Liability  Act 
of  April  22,  1908;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662, 
Federal  railroad  Employers'  Liability  Act  of  April  22,  1908,  supersedes 
State  statutes;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  657,  659,  and 
Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S.  202,  31 
L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  180,  31  Sup.  Ct.  164,  both  upholding  statute 
making  initial  interstate  carrier  liable  for  loss  occurring  anywhere  en 
route;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  527,  upholding  Employers' 
Liability  Act  of  June  11,  1906,  as  to  person  engaged  in  interstate  com- 
merce; A.  Booth  &  Co.  V.  Davis,  127  Fed.  879,  upholding  contract  by 
stockholders  of  corporation  selling  property  not  to  engage  in  same  busi- 
ness within  certain  territory  for  ten  years;  Phillips  v.  lola  Portland 
Cement  Co.,  125  Fed.  595,  61  C.  C.  A.  19,  upholding  contract  of  sale 
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by  masafaeturer  to  jobbexB  for  produet  to  be  shipped  into  another 

State,    whereby  latter  are  prohibited  from  selling  outside  such  State; 

^itwell  V.  Continental  Tobacco  Co.,  126  Fed.  468,  64  L.  B.  A.  689, 

^  ^»  O.  A.  290,  holding  contracts  which  substantially  restrict  interstate 

^oiixiexce  and  main  purpose  is  not  to  foster  business  of  makers;  Edi- 

8oa  I^Honograph  Co.  v.  Pike,  116  Fed.  866,  upholding  condition  in  license 

^  Uae   and  vend  patented  articles,  whereby  licensee  was  not  to  sell  for 

J^  than  specified  price;  Chesapeake  etc.  Fuel  Co.  v.  United  States,  116 

^-    ©21,  63  C.  C.  A.  256,  holding  invalid  contract  between  fuel  com- 

P&^^     <ind  coke  producers  for  disposal  of  whole  output  at  minimum 

^.•^^»    former  not  to  handle  product  of  computing  mines;  City  of  Pooa- 

**   ^    ^,  Murray,  21  Idaho,  206,  120  Pac.  821,  city  does  not  impair  obli- 


0 


^^^      -—  of  contract  by  regulating  water  rates;  People  v.  Butler  Street 

^f  Cl^^*^^,  201  111.  261,  66  N.  E.  363,  upholding  Illinois  anti-trust  law 

^^1,  requiring  corporation  to  answer  under  oath  Secretary  of  State's 

^^^^o^^es  as  to  violations,  without  subjecting  them  to  criminal  prose- 

^\;von  for^ truth;  State  v.  Standard  Oil  Co.,  218  Mo.  406,  116  S.  W. 

1028,  holding  illegal  agreement  between  two  oil  companies  dividing  State 

into  districts  and  agreeing  not  to  sell  in  each  other's  territory. 

Distinguished  in  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind. 
31, 100  N.  E.  340,  upholding  State  statute  requiring  railroad  companies 
to  equip  ears  with  grab-irons  as  in  aid  of  Federal  Safety  Appliance  Act. 

Agreement  which  directly  restrains,  not  alone  manufacture,  but  par- 
chase,  sale  or  exchange,  is  within  provisions  of  Antl-tmst  Act  of  1890. 

Approved  in  Pennsylvania  Sugar  Ref .  Co.  v.  American  Sugar  Ref .  Co., 
166  Fed.  258,  92  C.  C.  A.  318,  holding  illegal  conspiracy  to  prevent 
sugar  refinery  from  doing  business  by  inducing  majority  stockholder  to 
hypothecate  stock  with  voting  power;  Globe  Elevator  Co.  v.  Andrew, 
144  Fed.  882,  883,  884,  885,  holding  void  Wis.  Laws  1905,  p.  37,  requir- 
ing inspection  and  grading  of  grain  at  Superior  in  accordance  with 
grades  so  established. 

Combinations  restricting  sale  of  arti^e  of  interstate  commerce  violate 
act  of  Jidy  2,  1890. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  613,  L.  B.  A.  1915A,  788,  58  L.  Ed.  1499,  34  Sup.  Ct. 
9^1}  holding  illegal  circulation   by  associations  of  retail  lumber  dealers, 
0^  blacklists"   of  wholesale   lumber  dealers   selling  directly  to  con* 
owners;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.  S. 
^,  408,  55  L.  £d.  616,  619,  31  Sup.  Ct.  376,  holding  invalid  contract 
■^tween  manufacturer  and  dealers  to  fix  price  of  proprietary  medicine 
^de  under  secret  formula;  Loewe  v.  Lawlor,  208  U.  S.  299,  52  L.  Ed. 
501,  28  Sup.  Ct.  301,  holding  illegal  combination  of  members  of  labor 
nniona  to  destroy  interstate  traffic  in  hats  by  means  of  boycott;  Lot- 
tery Case,  188  U.  S.  359,  47  L.  Ed.  502,  23  Sup.  Ct.  328,  holding  carriage 
of  lottery  tickets  between  States  by  express  company  within  prohibitory 
power  of  Congress;  United  States  v.  International  Harvester  Co.,  211 
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Fed.  996,  998,  999,  1000,  company  formed  by  consolidation  of  ^ve  com- 
peting harvester  companies,  doing  eighty  to  eighty-five  per  cent  of 
business  in  United  States,  held  illegal;  United  States  v.  Standard  Oil 
Co.,  173  Fed.  179,  184,  188,  holding  illegal  transfer  to  one  corporation 
of  controlling  interest  in  stock  of  nineteen  other  corporations  which 
conducted  three-fourths  of  the  business  of  refining  and  selling  petro- 
leum; United  States  v.  American  Tobacco  Co.,  164  Fed.  715,  holding 
void  consolidation  into  one  corporation  of  large  number  of  corporations 
engaged  in  different  branches  of  tobacco  industry;  United  States  To- 
bacco Co.  V.  American  Tobacco  Co.,  163  Fed.  709,  711,  holding  void, 
agreement  between  manufacturers  of  licorice  paste  to  Gx  prices,  limit 
output  and  divide  business;  Wheeler-Stenzel  Co.  v.  National  Window 
Glass  etc.  Assn.,  152  Fed.  867,  869, 10  L.  B.  A.  (N.  8.)  972,  81  C.  C.  A. 
658,  holding  void,  agreement  between  manufacturer  and  association 
of  jobbers  to  control  prices  and  regulate  sales  of  window  glass ;  McCon- 
nell  V.  Camors-McConnell  Co.,  152  Fed.  331,  81  C.  C.  A.  429,  holding 
void,  contract  for  sale  of  business  as  tending  to  creation  of  monopoly; 
In  re  Charge  to  Grand  Jury,  151  Fed.  841,  as  to  construction  of  Fed- 
eral anti-trust  statute;  United  States  v.  Swift  &  Co.,  122  Fed.  533, 
holding  illegal  agreement  to  refrain  from  bidding  against  each  other 
in  purchasing  cattle,  and  to  bid  up  prices;  United  States  v.  Northern 
Securities  Co.,  120  Fed.  725,  727,  728,  729,  holding  illegal,  under  Sher- 
man Act,  combination  between  stockholders  of  parallel  lines  to  form 
consolidated  corporation  controlling  both  to  prevent  competition;  Chesa- 
peake etc.  Fuel  Co.  v.  United  States,  115  Fed.  619,  622,  623,  624,  53 
C.  C.  A.  256,  holding  invalid,  contract  between  fuel  company  and  coke 
producers  for  disposal  of  whole  output  at  minimum  price,  former  not 
to  handle  product  of  competing  mines ;  W.  W.  Montague  &  Co.  v.  Lowry, 
115  Fed.  29,  63  L.  R.  A.  58,  52  C.  C.  A.  621  (affirming  Lowry  v.  Tile 
etc.  Assn.,  106  Fed.  45),  holding  invalid,  under  "Sherman  Act,"  "Tile, 
Mantel  &  Grate  Association  of  California,"  for  uniting  "all  acceptable 
dealers"  on  payment  of  fee,  and  prohibiting  members  from  purchasing 
from  outsiders;  Union  Sewer-Pipe  Co.  v.  Connelly,  99  Fed.  354,  uphold- 
ing note  made  for  balance  due  on  goods  bought  from  corporation  organ- 
ized as  trust  to  carry  out  restrictions  of  trade  contra  to  Sherman  Act; 
Leonard  v.  Abner-Drury  Brewing  Co.,  25  App.  D.  C.  174,  holding  illegal 
combination  of  brewing  companies  to  prevent  competition,  fix  price 
and  control  disposition  of  their  product;  Reeves  v.  Decorah  Farmers' 
Co-operative  Society,  160  Iowa,  201,  44  L.  R.  A.  (N.  S.)  1104,  140  N.  W. 
847,  holding  illegal  farmers'  association  which  required  its  members  to 
sell  hogs  only  to  association;  State  v.  Smiley,  65  Kan.  259,  261,  69 
Pac.  205,  206,  holding  making  of  anti-competitive  trade  agreements 
as  limiting  dealers'  rights  to  purchase  grain  on  market  is  against  public 
policy  and  void  under  Kansas  Laws  of  1897;  Gay  v.  Brent,  166  Ky. 
837,  179  S.  W.  1053,  holding  void,  under  conmion  law,  agreement  to 
secure  monopoly  of  blue-grass  seed;  Brent  v.  Gay,  149  Ky.  626,  41 
L.  R.  A.  (N.  8.)  1034,  149  S.  W.  920,  holding  secret  compact  between 
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deaIex-8  in  blue-grass  seed  to  fix  prices  and  to  eliminate  competition  is 
coatx-^iy  to  State  law;  State  v.  Arkansas  Lumber  Co.,  260  Mo.  290, 
^^*»  i©9  S.  W.  169,  177,  conspiracy  to  fix  prices  of  lumber  held  contrary 
*^^t^te  law,  though  prices  were  not  unreasonable;  Heim  Brewing  Co. 
^'  ^^linder,  97  Mo.  App.  77,  71  S.  W.  695,  holding  illegal,  under  Kansas 
statixt:^^  agreement  between  brewers  within  city,  whereby  each  agreed 
^^  '^o  sell  to  customer  indebted  to  another  brewer  for  beer  sold;  dis- 
gcatix^^  opinion  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  94, 
*f^^  Cas.  1912D.  734,  34  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  659,  31  Sup. 
^  r  ^02,  majority  modifying  decree  of  court  below  in  accordance  with 
^^^  of  reason;  dissenting  opinion  in  United  States  v.  Reading  Co., 
^  II  ^ed.  471,  majority  holding  agreement  between  purchasers  and 
^^^  *^  of  anthracite  coal,  regulating  prices  and  deliveries,  not  to  violate 
^^-^^^1  Anti-trust   Act;   dissenting  opinion   in   Park  ft  Sons  Co.   v. 


\\>^ 


^al  Wholesale  Dru^sts'  Assn.,  175  N.  Y.  36,  67  N.  E.  149,  major- 

Vvpholding  agreement  between  manufacturers  of  proprietary  medi- 

^^s  and  wholesale  dealers  to  sell  goods  at  uniform  price  for  fixed 

quantities  to  those  agreeing  to  maintain  price;  Howell  ▼.  State,  83  Neb. 

454,  120  N.  W.  141,  arguendo. 

Distinguished  in  Atl.  &  Pac.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162, 
47  L  Ed.  999,  23  Sup.  Ct.  818,  holding  municipality  may  impose  rea- 
sonable license  fee  on  interstate  telegraph  company  to  cover  eost  of 
local  supervision  over  poles  and  wires;  Corey  v.  Independent  Ice  Co.. 
207  Fed.  462,  corporation  which  cut  ice  in  New  Hampshire  and  shipped 
it  to  Boston,  where  it  was  sold,  held  not  engaged  in  interstate  com- 
merce; In  re  Kay-Tee  Film  Exchange,  193  Fed.  145,  statute  does  not 
refer  to  reasonable  limitations  which  may  be  imposed  upon  assignee  or 
licensee  of  patent;  United  States  v.  Reading  Co.,  183  Fed.  455,  477, 
agreement  between  purchasers  and  sellers  of  anthracite  coal,  regulating 
prices  and  deliveries,  held  not  to  violate  Federal  Anti-trust  Act ;  Virtue 
V.  Creamery  Package  Mfg.  Co.,  179  Fed.  117,  102  C.  C.  A.  413,  uphold- 
ing contract  by  which  manufacturing  company  made  another  sole  agent 
for  8ale  of  its  products;  Arkansas  Brokerage  Co.  v.  Dunn,  173  Fed. 
901,  85  L.  R.  A.  (N.  S.)  464,  97  C.  C.  A.  454,  holding  valid  organization 
l>y  mercantile  jobbers,  located  in  same  city,  of  brokerage  company  to 
make  purchases  for  them;  Union  Pac.  Coal  Co.  v.  United  States,  173 
Fed.  740,  97  C.  C.  A.  578,  company  engaged  in  mining  and  selling 
coal  held  not  within  scope  of  Federal  Anti-trust  Act;  Bigelow  v.  Calu- 
met etc.  Min.  Co.,  167  Fed.  725,  726,  732,  737,  94  C.  C.  A.  13  (affirming 
Bigelow  V.  Calumet  etc.  Min.  Co.,  167  Fed.  713,  716),  copper  mining 
corporation  may  acquire  controlling  interest  in  stock  of  corporation 
<*^ing  adjacent  mine;  United  States  v.  Delaware  etc.  Co.,  164  Fed. 
242,  holding  void,  "commodities  clause"  of  Interstate  Commerce  Act; 
Whitwell  V.  Continental  Tobacco  Co.,  125  Fed.  460,  64  L.  R.  A.  689,  60 
C.  C.  A.  290,  upholding  practice  of  manufacturer  selling  to  those  who 
persisted  in  dealing  with  former's  competitors,  at  price  so  high  as  to 

xvni— 22 
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make  purchase  unprofitable;  Gilbert  v.  American  Surety  Co.,  121  Fed. 
502;  61  L.  R.  A.  253,  57  C.  C.  A.  619,  holding  agent  holding  property 
in  trust  for  employer  who  bought  same  by  executed  contract  in  restraint 
of  trade  cannot  deny  employer's  title;  State  v.  Duluth  Board  of  Trade, 
107  Minn.  532,  533,  544,  23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  405,  406, 
411,  holding  valid  board  of  trade  which  fixed  rates  and  controlled  rela- 
tions of  members  without  affecting  nonmembers;  State  v.  Coyle,  7  Okl. 
Or.  83,  122  Pac.  257,  upholding  statute  exempting  labor  unions  from 
operation  of  anti-trust  law;  dissenting  opinion  in  United  States  v. 
American  Tobacco  Co.,  164  Fed.  727,  majority  holding  void,  consoli- 
dation into  one  corporation  of  large  number  of  corporations  engaged 
in  different  branches  of  tobacco  industry. 

What  combinations  constitute  unlawful  trusts.    Note,  74  Am.  St. 
Rep.  240,  246,  269,  272. 

What    are    illegal    combinations    within    Sherman    Anti-trust   Act. 
Notes,  Ann.  Oas.  1912D,  766;  2  Ann.  Oas.  956,  958,  959. 

Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  L.  &.  A.  689, 
704,  707,  719. 

Contracts  in  partial  restraint  of  trade,  and  modem  anti-trust  acts. 
Note,  9  L.  R.  A.  (N.  S.)  447. 

Beasonableness  of  price  Is  immaterial  where  contract  enables  combine 
to  charge  unreasonable  rates. 

Approved  in  Waltham  Watch  Co.  v.  Keene,  202  Fed.  237,  manu- 
facturer of  article,  parts  of  which  are  covered  by  patents  owned  by  him, 
cannot,  in  contract  of  sale,  fix  price  at  which  article  shall  be  resold  to 
users;  Brown  v.  Jacobs  Pharmacy  Co.,  115  Ga.  437,  90  Am.  St.  Rep. 
134,  41  S.  E.  556,  holding  illegal  combination  of  mercantile  dealers  to 
compel  another  dealer  in  similar  goods  to  sell  at  fixed  prices  or  be  black- 
listed by  combination. 

Contracts  herein  held  to  violate  act  of  July  2,  1890. 
Approved  in  United  States  v.  Whiting,  212  Fed.  473,  whether  com- 
bination of  eighty-six  per  cent  of  dealers  buying  milk  in  certain  local- 
ities to  pay  no  more  than  specified  price  for  same  was  unreasonable  held 
question  for  jury;  Atlanta  v.  Chattanooga  Foundry  etc.,  127  Fed.  26, 
64  L.  R.  A.  721,  61  C.  C.  A.  387,  holding  municipal  corporation  oper- 
ating water  or  lighting  plants  may  recover  under  section  7  of  "Sherman 
Act"  for  injury  due  to  combination  to  enhance  price  of  pipe;  Gibbs  v. 
McNeeley„  118  Fed.  123,  60  L.  R.  A.  152,  55  C.  C.  A.  70,  holding  unlaw- 
ful under  Sherman  Act  association  of  Washington  shingle  manufac- 
turers to  control  production  and  price  of  shingles  sold  principally  outside 
State ;  United  States  v.  Chesapeake  &  0.  Fuel  Co.,  105  Fed.  105,  holding 
invalid  contract  between  fuel  company  and  coke  producers  for  disposal 
of  whole  output  at  minimum  price,  former  not  to  handle  product  of 
competing  mines;  Atlanta  v.  Chattanooga  Foundry  etc.  Co.,  101  Fed. 
901,   holding  action   for  three-fold  damages  under  Sherman  Act  not 
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action  for  penalty  governed  by  limitation  period  of  Rev.  Stats.,  §  1047, 
but  by  State  statute;  People  v.  Coler,  166  N.  T.  151,  59  N.  £.  778, 
holding  unoonstitational  N.  Y.  Laws  1897,  §  14,  prohibiting  use  on 
munieipal  works  of  stone  not  prepared  for  use  within  the  State. 

Distinguished  in  Gibbs  v.  MeNeeley,  102  Fed.  598,  holding  associa- 
tion of  State  shingle  manufacturers  organized  to  establish  uniform 
prices  and  grading  and  prevent  overproduction  is  thus  far  valid. 

Contract  or  combination  intending  increase  of  price  Is  in  restraint  of 
trade. 

Approved  in  Swift  v.  United  States,  196  U.  S.  400,  49  L.  Ed.  526, 
25  Sap.  Ct.  276,  bill  not  vague  where  it  charges  combination  exists 
among  independent  meat  dealers  to  restrain  agents  from  bidding  against 
each  other  when  purchasing  cattle  at  yards;  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  329,  330,  342,  48  L.  Ed.  697,  702,  24  Sup.  Ct. 
436,  combination  by  stockholders  in  two  competing  interstate  railroads 
to  form  holding  company,  which  should  acquire  controlling  interest  in 
stock  of  each  company  in  exchange  for  own  stock,  violates  Anti-trust 
Act;  Montague  v.  Lowry,  193  U.  S.  47,  48  L.  Ed.  612,  24  Sup.  Ct.  307, 
association  of  wholesalers  in  tiles  around  San  Francisco  and  nonresi- 
dent manufacturers  thereof,  in  which  dealers  agree  not  to  purchase  from 
nonmembers  and  not  to  sell  to  nonmembers  at  less  than  list  price,  and 
manufacturers  agree  not  to  sell  to  nonmembers,  violates  Anti-trust  Act; 
United  States  v.  MacAndrews  &  Forbes  Co.,  149  Fed.  833,  secret  agree- 
ment between  two  corporations  which  made  eighty-five  per  cent  of  all 
licorice  paste,  by  which  they  ceased  competition  and  apportioned  cus- 
tomers, and  secured  contracts  with  competitors  to  control  output,  vio- 
lates Anti-trust  Act;  Jayne  v.  Loder,  149  Fed.  28,  9  Ann.  Oas.  294, 
7  L.  B.  A.  (N.  S.)  984,  78  C.  C.  A.  653,  combination  of  drug  associa- 
tioDs  to  control  prices  of  proprietary  medicines  violates  Anti-trust  Act ; 
Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  244, 
74  C.  C.  A.  462,  Missouri  Anti-trust  Act  does  not  apply  to  contract  for 
sale  of  goods  by  vendor  in  another  State  and  delivered  to  vendee  in 
Hissonri;  Bobbs-MerriU  Co.  v.  Straus,  139  Fed.  180,  holding  combina- 
tion of  bookseller  and  publisher's  associations,  which  controlled  nearly 
all  copyrighted  books,  to  fix  price  of  books,  violated  Anti-trust  Act; 
Atlanta  v.  Chattanooga  Foundry  etc.,  127  Fed.  27,  64  L.  B.  A.  721, 
^  C.  C.  A.  387,  holding  municipal  corporation  operating  water  plant 
may  recover  under  section  7,  Sherman  Act,  for  injury  to  business  due 
to  combination  to  enhance  price  of  pipe;  State  v.  Jack,  69  Kan.  401, 
I  L  B.  A.  (N.  S.)  167,  76  Pac.  915,  witness  subpoenaed  to  testify  as  to 
violations  of  State,  anti-trust  law  cannot  refuse  to  testify  on  ground  that 
immunity  granted  by  section  10,  Laws  1897,  p.  485,  gives  no  protection 
i^inst  prosecution  under  Federal  Anti-trust  Act;  Martell  v.  White,  185 
Mass.  263,  102  Am.  St  Bep.  341,  69  N.  £.  1089,  where  manufacturers 
formed  association  with  rule  that  members  having  business  with  other 
mannfacturers  should  contribute  sums  fixed  by  association,  and  plain- 
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tiff's  business  ruined  by  fines  on  members  dealing  with  him,  members 
liable  to  plaintiff;  Pocahontas  Coke  Co.  v.  Powhatan  etc.  Coke  Co.,  60 
W.  Va.  522, 116  Am.  St.  Bep.  901,  9  Ann.  Gas.  667,  10  L.  R.  A.  (N.  S.) 
268,  56  S.  E.  270,  holding  illegal  corporation  formed  by  producers  of 
coke  for  purpose  of  disposing  of  their  product. 

Distinguished  in  Mottley  v.  Louisville  etc.  R.  Co.,  150  Fed.  412,  Act 
of  1906,  prohibiting  free  passes  by  interstate  carriers  did  not  invalidate 
contract  made  in  1871,  by  which  carrier  agreed  to  issue  free  pass  for 
life  in  consideration  of  release  of  damages ;  dissenting  opinion  in  North- 
em  Securities  Co.  v.  United  States,  193  U.  S.  360,  389,  392,  395,  48 
L.  Ed.  710,  721,  722,  724,  24  Sup.  Ct.  436,  majority  holding  combination 
by  stockholders  in  two  competing  interstate  railroads  to  form  holding 
company  which  should  acquire  controlling  interest  in  stock  of  each  com- 
pany in  exchange  for  own  stock,  violates  Anti-trust  Act. 

Validity  of  independent  stipulation  not  to  engage  in  particular 
business.    Note,  6  L.  B.  A.  (N.  S.)  848. 

Validity  of  sale  contract  provision  seeking  to  control  price  for 
resale.    Note,  51  L.  R.  A.  (N.  S.)  523. 

Oongresa  has  no  power  oyer  conmiexce  wholly  wltbin  State. 
Approved  in  Barber  Asphalt  Pav.  Co.  v.  Field,  188  Mo.  206,  86  S.  W. 
867,  and  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  624,  48  L.  Ed. 
1154,  24  Sup.  Ct.  784,  both  holding  specification  by  council  in  street 
improvement  resolutions  for  use  of  Trinidad  Lake  asphalt  does  not  in- 
terfere with  interstate  commerce  or  violate  Anti-trust  Act;  McKinney 
V.  Landon,  209  Fed.  308,  126  C.  C.  A.  226,  in  action  to  enforce  State 
anti-trust  law,  it  is  no  defense  that  acts  charged  also  constitute  viola- 
tion of  Federal  anti-trust  law;  Camors-McConnell  Co.  v.  McConnell, 
140  Fed.  415,  416,  agreement,  as  incidental  to  sale  of  business  that 
seller  will  not  enter  into  competing  business,  is  enforceable  though  in 
partial  restraint  of  trade;  Robinson  v.  Suburban  Brick  Co.,  127  Fed. 
807,  62  C.  C.  A.  484,  holding  Anti-trust  Act  of  1890  inapplicable  to  con- 
tract between  factory  owners  agreeing  on  sale  of  plants  not  to  engage 
in  same  business;  Atlanta  v.  Chattanooga  Foundry  etc.,  127  Fed.  26, 
64  L.  R.  A.  721,  61  C.  C.  A.  387,  holding  municipal  corporation  oper- 
ating water  or  lighting  plant  may  recover  under  Sherman  Act  for 
injury  from  combination  to  enhance  price  of  pipe;  Gibbs  v.  McNeeley, 
107  Fed.  211,  holding  combination  controlling  manufacture  and  sale  of 
cedar  shingles  within  State  gives  no  right  of  action  under  Sherman 
Act;  Commonwealth  v.  Strauss,  191  Mass.  556,  78  N.  E.  139,  upholding 
Rev.  Laws,  c.  56,  §  1,  prohibiting  anyone  from  making  it  condition 
of  sale  of  goods  that  buyer  shall  not  deal  in  those  of  other  persons; 
Standard  Oil  Co.  v.  State,  107  Miss.  385,  65  South.  471,  conspiracy 
to  monopolize  both  interstate  and  intrastate  conmierce  held  punishable 
under  State  law;  Bancroft  v.  Union  Embossing  Co.,  72  N.  H.  410,  64 
L.  R.  A.  298,  57  Atl.  101,  agreement  giving  one  exclusive  right  to  make 
and  sell  certain  machines  does  not  violate  Sherman  Act;  Monongahela 
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ete.  Coke  Co.  v.  Jatte,  210  Pa.  St.  309,  105  Am.  8t  Rep.  812,  59  Atl. 
1096,  contract  by  which  coal  owner  sold  same  nnder  agreement  not 
to  engage  in  coal  business  in  territory  traversed  by  certain  rivers,  is 
void  as  to  business  out  of  State  but  vaUd  as  to  intrastate  business. 
Distinguished  in  Hood  Rubber  Co.  v.  United  States  Rubber  Co.,  229 

Fed.  587,  contract  to  control  interstate  sale  of  lasts  held  illegal  though 

all  parties  resided  in  same  State. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 

trusts.    Note,  6  Ann.  Oas.  847. 
fUlation  of  contract  or  combination  to  interstate  commerce  to  bring 

it  within  Federal  Anti-trust  Act.    Note,  10  L.  R.  A.  (N.  8.)  272. 

Validity  of  special  privilege  of    providing  facilities  to  shippers. 
Note,  L.  R.  A.  19150,  252. 

Miscellaneous.  Cited  in  Chattanooga  Foundry  etc.  Works  v.  Atlanta, 
203  U.  S.  395,  51  L.  Ed.  244,  27  Sup.  Ct.  65,  referring  historically  to 
cited  case. 

175    V.  8.  248-262,  44    L.  Ed.  160,  20  Sop.  Ot.  80,  HATS    T.    UNITBD 
STATES. 

XTnder  Mexican  laws,  alcalde  liad  no  power  to  make  grant  of  pablie 
lands. 

Approved  in  United  States  v.  Elder,  177  U.  S.  121,  44  L.  Ed.  697, 
20  Sup.  Ct.  543,  holding  insufficient  to  pass  title  to  grantee  Governor's 
indorsement  on  petition  directing  prefect  to  ascertain  whether  land  had 
owner  and  to  deliver  same;  United  States  v.  Pena,  175  U.  S.  508,  44 
L.  Ed.  254,  20  Sup.  Ct.  168,  holding  neither  prefect  nor  alcalde  had 
power  to  make  grant  of  lands  in  behalf  of  Mexican  government;  Stone- 
road  v.  Beck,  16  N.  M.  775,  120  Pac.  906,  possession  given  by  alcalde 
under  void  grant  would  not  confer  priority. 

PoiseMlon  stnce  treaty  of  Guadalupe  Hidalgo  of  itself  glTes  no  valid 
title. 

Approved  in  Chavez  v.  United  States,  175  U.  S.  563,  44  L.  Ed.  274, 
20  Sup.  Ct.  205,  holding  possession  until  1848,  from  alleged  grant  in 
1831  insufficient  to  raise  presumption  of  grant. 

Distinguished  in  Sena  v.  United  States,  189  U.  S.  240,  47  L.  Ed.  791, 
23  Sup.  Ct.  598,  holding  Court  of  Private  Land  Gaims  will  not  confirm 
title  to  Spanish  grant  abandoned  nine  years  before  treaty  of  1848, 
heirs  asserting  no  title  for  fifty  years. 

176  U.  a  262-268,  44  L.  Ed.  156,  20  Sop.  Ot.  94,  BOUiES  ▼.  OTTTINO  CO. 

Oopyrigbt  Act  is  penal  statute. 

Distinguished  in  Walker  v.  Globe  Newspaper  Co.,  140  Fed.  308,  5 

Ann.  Oaa.  274,  2  L.  B.  A.  (N.  S.)  913,  72  C.  C.  A.  77,  right  to  sue  at 

law  for  damages  for  infringement  of  map  copyright  not  impliedly  taken 

away  by  Rev.  Stats.,  §§  4965,  4970. 
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A  penal  statute  will  be  construed  in  sn<di  a  way  as  to  effect  snbstan- 
tial  Justice  and  preserve  obvious  intention  of  legislature. 

Approved  in  United  States  v.  Corbett,  215  U.  S.  243,  54  L.  Ed.  176,  30 
Sup.  Ct.  81,  controller  of  currency  is  ''agent"  within  meaning  of  stat- 
ute penalizing  false  reports  to  agent  by  officers  of  national  bank ;  United 
States  v.  Great  Northern  Ry.  Co.,  229/ Fed.  930,  Federal  Safety  Appli- 
ance Act  held  not  to  permit  use  of  handbrakes  on  cars  made  up  into 
trains ;  St.  Avit  v.  Kettle  River  Co.,  216  Fed.  877, 133  C.  C.  A.  76,  where 
statute  provided  that  corporation  which  had  not  complied  with  law 
could  not  maintain  suit,  other  pariy  to  contract  with  such  corporation 
could  not  sue  to  enjoin  enforcement  of  same ;  United  States  v.  Baltimore 
etc.  Co.,  184  Fed.  95,  holding,  under  Federal  Safety  Appliance  Act,  that 
running-board  on  tender  did  not  dispense  with  requirement  of  grab- 
irons;  People  V.  Ahearn,  196  N.  Y.  230,  26  L.  R.  A.  (N.  S.)  1153,  89 
N.  E.  933,  holding  that  borough  president,  legally  removed  by  Governor, 
is  ineligible  to  vacancy  caused  by  such  removal. 

Penalty  of  Revised  Statutes,  section  4965,  for  infringing  copyright,  is 
limited  to  copies  in  actual  possession. 

Approved  in  Ohman  v.  City  of  New  York,  168  Fed.  958,  reaffirming 
rule;  Hills  &  Co.  v.  Hoover,  220  U.  S.  332,  334,  337,  Ann.  Oas.  19120, 
562,  55  L.  Ed.  486,  487,  488,  31  Sup.  Ct.  402,  action  of  replevin  brought 
to  enforce  forfeiture  of  infringing  copies  precludes  subsequent  action 
for  penalties  measured  by  number  of  infringing  copies ;  Werckmeister  v. 
American  Tobacco  Co.,  207  U.  S.  382,  383,  52  L.  Ed.  256,  257,  28  Sup. 
Ct.  124,  separate  action  cannot  be  maintained  to  recover  penalty  for 
every  infringing  copy;  Stem  v.  Jerome  H.  Remick  &  Co.,  164  Fed.  782, 
Circuit  Court  may  issue  writ  for  seizure  of  infringing  copies  preliminary 
to  action;  Boston  Traveler  Co.  v.  Purdy,  137  Fed.  718,  719,  70  C.  C.  A. 
409,  under  Rev.  Stats.,  §  4965,  as  amended  in  1895,  on  infringement  of 
photograph  copyright  recoveiy  is  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars;  Walker  v.  Globe  Newspaper  Co.,  130 
Fed.  596,  owner  of  map  copyright  cannot  sue  at  law  for  damages  for 
infringement;  Hegeman  v.  Springer,  110  Fed.  375,  49  C.  C.  A.  86,  hold- 
ing demand  and  refusal  unnecessary  to  action  under  Rev.  Stats.,  §  4965, 
for  forfeiture  for  infringing  sheets  of  copyright  picture;  Falk  v.  Curtis 
Pub.  Co.,  107  Fed.  128,  46  C.  C.  A.  201  (affirming  102  Fed.  968,  969,  970, 
971),  Iiolding  action  of  assumpsit  to  recover  penalty  under  Rev.  Stats., 
§4965,  not  maintainable  until  copies  found  in  defendant's  possession; 
Falk  V.  Curtis  Pub.  Co.,  98  Fed.  991,  holding  bad  on  demurrer  declara- 
tion to  recover  penalty  under  Rev.  Stats.,  §  4965,  for  infringing  copy- 
right, which  failed  to  allege  finding  of  any  co|»ies  in  defendant's 
possession. 

Distinguished  in  American  Lithographic  Co.  v.  Werckmeister,  221 
U.  S.  607,  56  L.  Ed.  876,  31  Sup.  Ct.  676,  in  ease  of  paintings,  penalty 
may  be  recovered  for  each  copy^  though  not  in  possession  of  infringer; 
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American  LithograpWc  Co.  ▼.  Werckmeister,  146  Fed.  377,  76  C.  C.  A. 
649,  infringing  copies  of  painting  need  not  be  found  in  defendant 's  pos- 
session to  anthorize  recovery  of  penalty  nnder  Rev.  Stats.,  §  4965; 
Walker  ▼.  Globe  Newspaper  Co.,  140  Fed.  309,  313,  5  Ann.  Oas.  274.  2 
^-  IL  A.  (N.  S.)  91S,  72  C.  C.  A.  77,  right  to  sne  at  law  for  damages  for 
mfringement  of  map  copyright  not  impliedly  taken  away  by  Rev.  Stats., 
§S  4965,  4970. 

Person  not  taking  out  writ  of  error  cannot  complain  of  rulings  below. 

Approved  in  Green  County  v.  Thomas,  211  U.  S.  602,  63  L.  Ed.  346, 
2?  Sup.  Ct.  162,  Swager  v.  Smith,  194  Fed.  766,  114  C.  C.  A.  482,  O'Neil 
V.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  R.  A.  (N.  S.)  200.  98  C.  C.  A. 
309,  Board  of  Commrs.  of  Shawnee  County  v.  Hurley,  169  Fed.  94,  94 
C.  C.  A  362,  and  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co., 
154  Fed.  567,  668,  83  C.  C.  A.  431,  all  reaffirming  rule. 

Distinguished  in  Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co., 
124  Fed.  172,  59  C.  C.  A.  376,  holding  writ  of  error  maintainable  to  re- 
view questions  of  law  arising  at  trial  below  after  reversal  of  judgment 
in  appellee's  favor;  Currier  v.  Trustees  of  Dartmouth  College,  117  Fed. 
47,  54  C.  C.  A.  430,  holding  defendant  may  support  verdict  on  writ  of 
error  upon  any  ground  fairly  presented  in  his  motion  for  verdict  regard- 
less of  court's  reasons. 

Quaere,  whether  replevin  la  proper  remedy  for  seizure  of  plates  in- 
ftinging  copyrigbt. 

Cited  in  American  Tobacco  Co.  v.  Werckmeister,  146  Fed.  376,  76 
C.  C.  A.  647,  plaintiff's  ownership  or  previous  right  of  possession  imma- 
terial in  action  under  Rev.  Stats.,  §  4965,  by  owner  of  copyright  of  paint- 
ing for  forfeiture  of  plates  and  copies  of  infringing  publication ;  Amer- 
ican Tobacco  Co.  v.  Werckmeister,  207  U.  S.  300,  52  L.  Ed.  218.  28  Sup. 
Ct.  72,  arguendo. 

Remedy  under  former  copyright  law  for  infringing  copyright  of 
map,  chart,  print,  etc.,  compared  with  remedy  under  existing  stat- 
ute.   Note,  Ann.  Oas.  19120,  566. 

Common-law  action  for  infringement  of  copyright.  Note,  2  L.  B.  A. 
(N.  8.)  914. 

Miscellaneous.  Cited  in  Bentley  v.  Tibbals,  223  Fed.  253, 138  C.  C.  A. 
489,  and  Lydiard-Peterson  Co.  v.  Woodman,  204  Fed.  924,  123  C.  C.  A. 
243,  as  to  sufficiency  of  copyright  stamp. 

175  U.  a  269-274,  44  K  Ed.  159.  20  Sup.  Ct.  119,  ARKANSAS  BIiDO.  fr 
LOAN  ASSN.  T.  MADDEN. 

Federal  court  will  not  enjoin  collection  of  State  tax  on  ground  of 
fflegaUty. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  472,  66  L.  Ed. 
513,  32  Sup.  Ct.  236,  corporation  may  pay  under  protest  tax  imposed  by 
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statute  like  that  considered  in  cited,  case ;  Boise  Artesian  Hot  etc.  Water 
Co.  V.  Boise  City,  213  U.  S.  283,  63  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing 
to  enjoin  enforcement  of  municipal  ordinance  imposing  license  fee  upon 
water  company ;  Cruickshank  t.  Bidwell,  176  U.  S.  80,  44  L.  Ed.  381,  20 
Sup.  Ct.  283,  refusing  to  enjoin  collector  of  customs  from  enforcing  act 
of  1897,  prohibiting  importation  of  unwholesome  teas  on  ground  of  in- 
adequacy of  legal  remedy;  Pullman  Co.  v.  Tamble,  173  Fed.  204,  refusing 
to  enjoin  ad  valorem  tax  on  sleeping-cars  where  statute  permitted  pay- 
ment of  taxes  under  protest;  Illinois  life  Ins.  Co.  v.  Newman,  141  Fed. 
451,  denying  Federal  jurisdiction  to  enjoin  collection  of  State  tax  on 
ground  of  its  illegality  alone;  Chicago  etc.  Ry.  Co.  v.  Bowman  County, 
31  N.  D.  157,  153  N.  W.  988,  party  may  pay  tax  under  protest,  where 
part  of  same  is  illegal,  to  save  property  from  seizure ;  Atlas  Powder  Co. 
V.  Goodloe,  131  Tenn.  502,  175  S.  W.  560,  corporation  may  pay  privilege 
tax  under  protest  where  failure  to  pay  would  have  required  its  factory 
to  remain  idle;  Stephens  v.  Texas  etc.  Ry.  Co.,  100  Tex.  181,  97  S.  W. 
310,  refusing  to  enjoin  State  officers  from  collecting  occupation  tax  from 
railroad  company,  where  tax  could  only  be  collected  by  legal  proceedings. 

175  U.  S.  274-281,  44  L.  Ed.  161,  20  Snp.  Ot.  128,  SEEBEBaEB  V.  Mc- 
OOBMICK. 

Supreme  Court  cannot  review  State  decision  based  upon  doctrine  of 
general  law. 

Distinguished  in  Jacobs  v.  Marks,  182  U.  S.  586,  46  L.  Ed.  1244,  21 
Sup.  Ct.  866,  holding  Federal  question  sufficiently  presented  for  writ  of 
error  by  assignments  of  error  to  refusal  to  give  full  faith  to  proceedings 
of  another  State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  686. 

175  V.  8.  281-291,  44  L.  Ed.  163,  20  Sup.  Ot.  115,  BCALONT  T.  ABSIT. 
Bill  of  exceptions  must  be  signed  by  Judge  wbo  sat  at  triaL 
Approved  in  Niver  v.  Fields,  179  U.  S.  682,  46  L.  Ed.  884.  21  Sup.  Ct 
919,  Woods  V.  Beaton,  2  Alaska,  3,  and  Ross  v.  Beny,  16  N.  M.  782, 120 
Pac.  310,  all  reaffirming  rule;  Mclntyre  v.  Modem  Woodmen,  200  Fed. 
4, 121  C.  C.  A.  1,  where  judge  had  resigned,  his  successor  might  settle  bill 
of  exceptions;  Sanborn  v.  Bay,  194  Fed.  39,  114  C.  C.  A.  57,  district 
judge  who  had  been  appointed  to  Commerce  Court  held  disqualified  to 
sign  bill  of  exceptions ;  Knight  v.  Illinois  Cent.  R.  Co.,  180  Fed.  371, 103 
C.  C.  A.  514,  document  signed  by  official  stenographer  is  insufficient; 
Oxford  &  Coast  Line  R.  Co.  v.  Union  Bank,  163  Fed.  727,  82  C.  C.  A. 
609,  omission  of  judge's  signature  to  bill  is  not  cured  by  his  certificate 
that  it  was  allowed,  settled  and  signed;  Penn  Mut.  Life  Ins.  Co.  v.  Ashe, 
145  Fed.  595,  7  Ann.  Oas.  491,  76  C.  C.  A.  283,  under  Rev.  Stats.,  §  953, 
as  amended  in  1900,  where  circuit  judge  died  pending  uiotion  for  ucw 
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trial  and  there  was  no  record  from  which  successor  could  pass  on  motion 
and  allow  bill  of  exceptions,  he  could  not  sign  bill;  Heckman  v.  Sutter, 
128  Fed  396,  53  C.  C.  A.  136,  holding  23  Stat.  24,  26,  establishing  civil 
government  for  Alaska,  protecting  Indians  and  others  in  possession  of 
lands  occupied  by  them  applied  to  tide-lands  adjoining;  Western  Dredp:- 
ing  &  Imp.  Co.  v.  Heldmaier,  111  Fed.  124,  49  C.  C.  A.  264,  holding  Rev. 
Stats.,  §  953,  allowing  signing  of  bill  of  exceptions  by  another  judge 
when  the  trial  judge  incapacitated  by  death,  sickness  or  other  disability, 
does  not  cover  mere  absence ;  Manning  v.  German  Ins.  Co.,  107  Fed.  54, 
46  C.  C.  A.  144  (affirming  German  Ins.  Co.  v.  Manning,  100  Fed.  581), 
granting  application  for  new  trial,  though  made  after  year  from  judg- 
ment where  illness  and  death  of  judge  below  prevented  signing  bill  of 
exception;  Boney  v.  United  States,  43  App.  D.  C.  537,  where  trial  judge 
had  died,  his  suecessor  might  sign  bill  of  exceptions ;  PauU  v.  PauU,  30 
R.  I.  254,  74  AtL  1017,  where  trial  judge  ceased  to  be  member  of  court, 
correctness  of  transcript  should  have  been  determined  by  Supreme  Court 
on  petition;  Thornton  v.  Commonwealth,  113  Va.  744,  73  S.  E.  484,  evi- 
dence appearing  in  separate  papers  held  no  part  of  bill  of  exceptions; 
dissenting  opinion  in  Fellman  v.  Royal  Ins.  Co.,  184  Fed.  583, 106  C.  C.  A. 
557,  majority  holding  that  parties  can  make  agreed  statement  of  facts 
part  of  record. 

Distinguished  in  Fellman  v.  Royal  Ins.  Co.,  185  Fed.  691,  107  C.  C.  A. 
637,  parties  can  make  agreed  statement  of  facts  part  of  record ;  Woods 
V.  Beaton,  1  Alaska,  344,  where  trial  judge  temporarily  left  district  with- 
out signing  bill  of  exceptions,  judge  sitting  in  his  absence  refused  to  sign 
bill  or  grant  new  triaL 

Tliere  can -be  no  stipulation  as  to  bill  of  exceptions  not  authenticated. 
Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  332,  49 
L.  Ed.  224,  25  Sup.  Ct.  28,  errors  in  refusing  requested  instructions  not 
considered  in  absence  of  bill  of  exceptions,  though  transcript  contains 
requests  and  petition  and  stipulation  of  counsel  to  make  certain  testi- 
mony of  record. 

Bight  to  new  trial  of  party  who  has  lost  benefit  of  his  exceptions 
from  causes  beyond  his  control.    Note,  12  Ann.  Oas.  1056. 

Disposition  of  appeal  where  without  fault  of  appellant  record  is  lost 
or  incomplete.    Note,  25  L.  B.  A.  (N.  S.)  866. 

PlaintiiTs  estate  in  land  beld  sufficiently  pleaded  by  allegation  of 
prior  occupancy  and  actual  possession. 

Approved  in  Behrends  v.  Goldsteen,  1  Alaska,  526,  discovery  of  min- 
eral within  tract  reserved  by  naval  authorities  will  not  sustain  mineral 
location  lying  partly  within  reservation ;  Upton  v.  Santa  Rita  Mining  Co., 
14  N.  M.  116,  89  Pac.  281,  verdict  in  ejectment  finding  ''the  defendant 
gailty"  held  sufficient. 
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In  Alaska,  under  act  of  May,  1884,  tba  only  titlai  that  eonld  be  bdd 
were  fbose  arising  by  reason  of  possession  and  continved  possession. 

Approved  in  Gordon  v.  Ross-Higgins  Co.,  162  Fed.  640,  89  C.  C.  A.  429, 
party  held  to  have  abandoned  lot  in  mining  camp,  when  he  left  same  for 
three  years;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  456,  mining 
locator  may  bring  ejectment;  Price  v.  Brockway,  1  Alaska,  235,  one 
erecting  cabin  on  town  lot  in  Alaska  may  bring  ejectment  against  one 
going  into  cabin  and  claiming  possession. 

Miscellaneous.  Cited  in  United  States  t.  Berrigan,  2  Alaska,  448, 
vacant  and  unappropriated  lands  in  AlAnka  at  date  of  cession  beeame 
part  of  public  domain ;  United  States  v.  Roth,  2  Alaska,  263,  as  to  ripa- 
rian owner's  rights  in  tide-lands. 

175    JJ.  8.   291-300,  44    Ii.   Ed.   168,  20    8vp.   Ot   121,  BBADFIBLD    ▼. 
BOBEBTS. 

Appropriation  by  Congress  of  money  to  hospital  does  not  Tlolate  eon- 
stltntional  proTision  against  establishment  of  religion,  tHoogli  members  of 
corporation  owning  hospital  are  members  of  particular  chorch  and  monastic 
order. 

Approved  in  Quick  Bear  v.  Leupp,  210  U.  S.  81,  52  L.  Ed.  964,  28  Sup. 
Ct.  690,  Sioux  trust  fund  may  be  applied  for  education  in  Catholic 
schools ;  Colbert  v.  Speer,  24  App.  D.  C.  201,  bequests  to  Catholic  collepre 
and  orphan  asylums  held  not  religious  in  character;  Baltzell  v.  Church 
Home  etc.  of  Baltimore  City,  110  Md.  264,  73  Atl.  153,  home  for  poor 
and  distressed  persons  of  Protestant  Episcopal  Church  held  not  ' 're- 
ligious corporation." 

Taxpayers'  actions.    Note,  Ann.  Oas.  19130,  890. 

Miscellaneous.  Cited  in  Speer  v.  Colbert,  200  U.  S.  143,  60  L.  Ed.  412, 
26  Sup.  Ct.  201,  construing  statutes  relating  to  Geoi^etown  University; 
B.  F.  Cummins  Co.  v.  Burleson,  40  App.  D.  C.  508,  as  to  right  of  tax- 
payer to  maintain  bill  to  prevent  illegal  disposition  of  public  moneys. 

175  V,  a  300-309,  44  L.  Ed.  171,  20  Sup.  Ot.  124,  NILES  ▼.  OEDAB  POINT 
OLUB. 

Meander  line  is  actual  boundary  where  surveyor's  field-notes  show 
survey  stopped  there. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  459,  58  L.  Ed.  684,  34 
Sup.  Ct.  384,  tract  of  land  erroneously  meandered  as  lake  is  open  to  set- 
tlement under  land  laws ;  Chapman  etc.  Lumber  Co.  v.  St.  Francis  Levee 
Dist.,  232  U.  S.  197,  198,  58  L.  Ed.  568,  34  Sup.  Ct.  297  (affirming  100 
Ark.  104, 139  S.  W.  628),  following  rule  where  fractional  sections  of  land 
were  patented  to  State  under  Swamp-land  Act  and  portions  excluded 
were  in  fact  swamp-lands;  Scott  v.  Ldttig,  227  U.  S.  242,  44  L.  B.  A. 
(N.  S.)  107,  57  L.  Ed.  496,  33  Sup.  Ct.  242  (reversing  17  Idaho,  520,  534, 
107  Pac.  53,  59),  patent  to  land  on  navigable  river  did  not  pass  title  to 
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island  in  stream  erroneously  omitted  from  survey;  Chapman  etc.  Land 
Co.  V.  Bigelow,  206  U.  S.  44,  61  L.  Ed.  956,  27  Sup.  Ct.  679,  refusing  to 
review    decision  of  State  court  that  patentee  took  no  title  to  lands 
between  meander  line  and  main  channel  of  river;  French  Glenn  Stock 
Co.  V.  Springer,  185  U.  S.  62,  46  L.  Ed.  808,  22  Sup.  Ct.  566,  holding 
whether  lake  existed  where  meander  line  run  in  Oregon  swamp-land 
S^nt  a  question  of  fact  not  concluded  by  call  for  such  line  on  official 
P^ts;  Lee  Wilson  &  Co.  v.  United  States,  227  Fed.  828  (affirming  214 
^ed.  637),  part  of  township  erroneously  meandered  as  lake  held  not  to 
bave  passed  under  patent  of  township;  Little  v.  Williams,  88  Ark.  51, 
113  S.  W.  344,  township  patented  to  State  under  Swamp-land  Act  did 
Qot  include  swamp-lands  erroneously  included  within  meander  lines  of 
non-navigable  lake;  Bates  v.  Halstead,  130  CaL  65,  62  Pac.  306,  holding 
altera  pint  of  lands  selected  under  swamp-land  grant  of  1850,  covering 
^%  lands  within  meander  line,  title  to  portions  of  sections  without  re- 
^^^ed  in  government;  Callahan  v.  Price,  26  Idaho,  763,  146  Pac.  734, 
P^ehaser  of  land  abutting  on  navigable  river  held  not  entitled  to  island 
^  stream;  ToDeston  Club  v.  Lindgren,  39  Ind.  App.  454,  77  N.  E.  820, 
^/^naser  from  State  of  land  bounded  by  meander  line  along  marsh* 
^*<5ent  to  river  held  not  entitled  to  marsh-land;  Carr  v.  Moore,  119 
ygjj  ?"»  158,  93  N".  W.  64,  holding  meander  line  on  body  of  water  does  not 
y^   '^  ^ame  a  lake  to  confer  rights  of  accretion  and  reliction ;  Schlosser 
_    ^^^Phill,  118  Iowa,  457,  90  N.  W.  843,  holding  where  evidence  showed 
^^^tence  of  lake  where  meander  line  ran,  such  line  marked  boundary 
C^l  ^ant;  Kregar  v.  Fogarty,  78  Kan.  546,  96  Pac.  847,  surveyors  have 
^Q  power  to  foreclose  inquiry  as  to  navigability  of  stream;  Perry  v. 
Board  of  Commissioners  of  Caddo  Levee  Dist.,  132  La.  423,  61  South. 
514,  title  based  upon  survey  showing  banks  of  navigable  stream  as 
boundary  cannot  be  projected  across  such  stream;  Parish  of  Bossier  v. 
Parish  of  Bienville,  130  La.  430,  58  South.  137,  meander  lines  cannot  be 
ae(9epted  as  determining  line  of  stream  made  boundary  between  two 
parishes;  State  v.  Lake  St.  Clair  Fishing  etc.  Shooting  Club,  127  Mich. 
603,  87  N*.  W.  126,  holding  land  at  time  of  Federal  swamp-land  grant, 
connected  with  island  in  navigable  lake,  but  few  inches  above  water,  not 
part  of  lake-bed;  Brown  v.  Parker,  127  Mich.  392,  394,  86  N.  W.  990, 
holding  swampy  land  adjacent  to  Lake  Erie  surveyed  by  Federal  govern- 
ment hounded  by  meander  line  not  part  of  lake-bed  and  owner  may  pre- 
vent hunting;  Security  Land  etc.  Co.  v.  Burns,  87  Minn.  106,  94  Am.  St. 
^.  691,  91  N.  W.  307,  holding  meander  line  marks  boundary  where  evi- 
dence showed  lake  never  existed  where  line  drawn;  Hauge  v.  Walton, 
72  Wash.  558,  659, 131  Pac.  250,  patentee  of  shore  land  did  not  take  title 
to  island  in  stream  where  there  was  no  intervening  water  between  shore 
land  and  island ;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  490,  491,  497,  47  L.  Ed.  1160,  1152,  23  Sup.  Ct.  664,  667,  majority 
holding  Federal  patent  to  Indiana,  under  swamp-land  grant,  of  ''whole 
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of  fractional  sections ' '  referring  to  official  plat  conveyed  snbmerged  por- 
tions thereof. 

Distinguished  in  Mnrphy  v.  Kirwan,  103  Fed.  108,  holding  plat  of 
township  surveyed  and  sold  by  government,  showing  meander  line 
and  riparian  rights,  estops  Land  Department  from  questioning  accuracy 
of  such  line;  Foss  v.  Johnstone,  158  Cal.  129,  HO  Pac.  299,  patentee 
of  land  bordering  on  non-navigable  pond  takes  to  center  thereof. 

Fact  tliat  meandered  line  was  nm  along  edge  of  marih  in  surveying 
ftactional  sections  of  public  land  does  not  conclusively  Show  that  they 
bordered  on  body  of  water  so  m  to  give  iiurcliaser  xiparian  rights. 

Approved  in  Security  Land  etc.  Co.  v.  Bums,  193  U.  S.  186,  48  L.  Ed. 
674,  24  Sup.  Ct.  425,  courses  and  distances  in  official  plat  and  referred 
to  in  plat  which  show  alleged  meander  line  of  lake  as  one  boundary 
control  as  against  actual  boundary  of  lake  where  survey  fraudulent  and 
lake  never  existed  within  half  mile  of  point  indicated  on  plat ;  Chapman 
etc.  Land  Co.  v.  Bigelow,  77  Ark.  343,  350,  92  S.  W.  536,  639,  swampy 
lands,  checked  by  bayous,  but  redaimable  to  some  extent,  lying  between 
government  meander  line  and  main  channel,  do  not  pass  to  riparian 
owner  for  fishing  purposes;  dissenting  opinion  in  Olds  v.  State  Land 
Commr.,  134  Mich.  449,  86  N.  W.  968,  majority  construing  State  grant 
of  swamp-lands;  Harrison  v.  Pite,  148  Fed.  784,  78  C.  C.  A.  447, 
arguendo. 

Distinguished  in  Producers  Oil  Co.  v.  Hanzen,  238  U.  S.  337,  338, 
69  L.  Ed.  1386,  35  Sup.  Ct,  755  (affirming  132  La.  700,  61  South.  767, 761, 
762),  tract  of  high  ground  lying  between  navigable  stream  and  traverse 
lines  of  lot  in  fractional  section  held  not  to  pass  where  field-notes  show 
existence  of  land  outside  of  traverse  lines;  Whitaker  v.  McBride,  197 
U.  S.  514,  49  L.  Ed.  861,  25  Sup.  Ct.  530,  determining  riparian  owner's 
right  to  unsurveyed  island  in  river;  Johnson  v.  Hurst,  10  Idaho,  319, 
321,  77  Pac.  788,  789,  where  notes  and  plat  show  all  lands  within  legal 
subdivisions  have  been  returned  as  surveyed  and  remainder  of  sub- 
division is  navigable  stream,  patent  for  fractional  sections  abutting 
on  meander  line  gives  patentee  title  to  edge  of  stream. 

Title  under  the  fihramp-laad  Act  does  not  pass  to  State  until  patent. 
Approved  in  Little  v.  Williams,  231  U.  S.  340,  58  L.  Ed.  269,  34  Sup. 
Ct.  68,  holding  inchoate  title  of  State  to  unidentified  swamp-lands  to 
have  been  extinguished  by  compromise  with  national  government. 

Miscellaneous.  Cited  in  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957, 
to  point  that  new  States  are  admitted  to  Union  on  equal  footing  with 
old  ones. 
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Assessment   of  nonresident's   credit,   thougb   made   in   wrong   name, 
warranta  no  injunction. 
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^P/^ve^  in  Western  Assur.  Co.  v.  Halliday,  126  Fed.  267,  61  C.  C. 
^  ^'^9  Holding  equity,  will  not  enjoin  assessment  because  made  to 
resia^ut   tsrustee  rather  than  to  nonresident  beneficiary. 

*4«ral  courts  follow  constmctlon  placed  on  State  statute  by  State 
couxta. 

Approved    in    State    Board    of    Assessors    v.    Comptoir    National 

D'Escompte,  191  U.  S.  400,  48  L.  Ed.  232,  24  Sup.  Ct.  112,  holding  La. 

A.ct8   ot    1898,  No.  170,  authorises  taxation  of  credits  arising  out  of 

oan     niade  on  collateral  by  local  agent  of  nonresident  corporation  re- 

^^T^   collateral;  Blackstone  v.  Miller,  188  U.  S.  203,  47  L.  Ed.  444. 

,      V?'  ^*'  ^^^'  holding  transfer,  under  will  of  nonresident,  of  debts 

TT     **^  ^^"^  citizens  meant  to  be  taxed  by  New  York  statute;  Arnd 

uad     ^^'^  Pac.  R.  R.  Co.,  120  Fed.  915,  57  C.  C.  A.  184,  holding  invalid, 

f     ^^   Iowa  rule  that  property  receiving  no  benefits  cannot  be  taxed 

**^Uixicipal  purposes.  Council  Bluffs'  tax  on  railroad  bridge. 

.  r^^iUc  bills,  notes  and  municipal  bonds,  as  well  as  moneys  collected  as 

^'^OBt  fhereout  taxable  wliere  found  regardless  of  owner's  domicile, 
j^  approved  in  Buck  v.  Beach,  164  Ind.  42,  108  Am.  St.  Rep.  272,  71 
^  '  ^-   965,  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Board  of  As- 
g^^sors,  115  La.  568,  112  Am.  St.  Rep.  275,  2  L.  R.  A.  (N.  S.)  637,  39 
3^^h.  602,  State  v.  Lewis,  256  Mo.  115,  117,  165  S.  W.  324,  325,  and 
l^^^nnon  V.  McFall,  127  Tenn.  406,  155  S.  W.  162,  all  reaffirming  rule ; 
^Ph   ^  V.  Hennepin  Co.,  240  U.  S.  191,  60  L.  Ed.  599,  36  Sup.  Ct.  268, 
^ii^^  ^^ing  State  tax  upon  membership  in  incorporated  chamber  of  com- 
w      ^>  though  held  by  nonresident;  State  of  New  York  v.  Sohmer,  237 
\3  •  ^.  283,  59  L.  Ed.  954,  35  Sup.  Ct.  549,  upholding  State  tax,  measured 
Vyy  capital  stock  and  gross  earnings,  upon  corporation  found  to  operate* 
subway ;  Wheeler  v.  Sohmer,  233  U.  S.  440,  441,  443,  58  L.  Bd.  1087, 1088, 
34  Sup.  Ct.  607,  upholding  transfer  tax  upon  promissory  notes  left 
in  State  by  nonresident  testator,  though  loans  were  made  and  security 
was  situated  outside  State ;  Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors, 
221  U.  S.  351,  355,  L.  R.  A.  19160,  103,  55  L.  Ed.  766,  768,  31  Sup.  Ct. 
550,  upholding  State  taxation  of  amounts  due  foreign  insurance  com- 
pany for  premiums,  on  which  credit  had  been  extended,  though  not 
evidenced  by  written  instruments;  Metropolitan  Life  Ins.  Co.  v.  New 
Orleans,  205  U.  S.  400,  51  L.  Ed.  856,  27  Sap.  Ot  499  (affirming  115 
La.  705,  706,  116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South. 
849),  upholding  State  tax  on  loans  made  by  'foreign  insurance  com- 
pany to  its  policy-holders  in  State,  though  notes  were  kept  at  home 
office  of  company;  Scottish  Union  etc.  Ins.  Co.  v.  Rowland,  196  U.  S. 
620, 49  L.  Ed.  628,  25  Sup.  Ct.  345,  bonds  deposited  by  foreign  insurance 
com])any  as  condition  of  doing  business  in  Ohio  are  not  taxable  by 
State;  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  697,  24  Sup.  Ct. 
•^18,  upholding  Maryland  statute,  under  which  proprietors  of  bonded 
warehouses  were  required  to  pay  taxes  on  liquor  stored  therein  and 
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were  given  lien  on  property  therefor;  State  Board  of  Assessors  v. 
Comptoir  National  D'Escompte,  191  U.  S.  402,  403,  48  L.  Ed.  232,  24 
Sup.  Ct.  113,  holding  State  may  tax  eredits  arising  out  of  loans  made 
by  resident  agent  of  foreign  corporation  on  collateral  held  by  agent; 
Blackstone  v.  Miller,  188  U.  S.  204,  205,  206,  47  L.  Ed.  444,  445,  23  Sup. 
Ct.  278,  279,  holding  State  of  New  York  may  tax  transfer,  under  will  of 
nonresident,  of  debts  due  decedent  by  citizens;  Bristol  v.  Washington 
County,  177  U.  S.  144,  44  L.  Ed.  706,  20  Sup.  Ct.  509,  upholding,  under 
Minn.  Stats.  1894,  §§  1623,  4529,  collection  of  personal  property  tax 
on  investments  of  nonresident  made  by  agent  by  attachment  on  pub- 
lished notice;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  90,  holding  void, 
State  tax  upon  stocks  and  bonds  of  specially  chartered  railroad  company, 
held  without  State;  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S. 
Co.,  166  Fed.  786,  State  statute  giving  lien  on  vessel  for  labor  and  mate- 
rial used  in  its  construction  may  be  enforced  against  vessel  brought  into 
State  for  completion,  even  in  foreign  jurisdiction ;  Western  Assur.  Co.  v. 
Halliday,  126  Fed.  259,  260,  61  C.  C.  A.  271,  upholding  taxation,  under 
Ohio  statutes,  of  Ohio  bonds  held  in  State  by  superintendent  of  Canadian 
insurance  company  as  trustee;  Armour  Packing  Co.  v.  Armour,  118  Ga. 
556,  45  S.  E.  425,  upholding  taxation  by  city  council  of  Augusta  of  notes 
and  accounts  due  Armour  Packing  Company  in  hands  of  its  agent; 
Hathaway  v.  Edwards,  42  Ind.  App.  30,  85  N.  E.  32,  upholding  tax 
upon  notes  and  mortgages  in  county  where  land  was  situated  and  notes 
were  kept,  though  owner  of  same  was  nonresident;  In  re  Estate  of 
Adams,  167  Iowa,  385,  391,  L.  R.  A.  19150,  95,  149  N.  W.  533,  635, 
securities  held  subject  to  collateral  inheritance  tax,  though  removed 
from  State  shortly  before  owner's  death  to  avoid  payment  of  same; 
Gilbertson  v.  Oliver,  129  Iowa,  572,  105  N.  W.  1003,  indebtedness  to 
nonresident  having  no  agent  in  State,  he  having  evidence  of  debt, 
is  not  liable  to  inheritance  tax;  City  of  Henderson  v.  Barrett's  Exr., 
152  Ky.  654,  153  S.  W.  995,  legislature  may  fix  situs  of  intangible 
personal  property  for  purpose  of  taxation ;  Commonwealth  v.  Prudential 
Life  Ins.  Co.,  149  Ky.  384,  149  S.  W.  838,  State  cannot  tax  nonresident 
insurance  company  on  proceeds  of  its  local  business  which  were  promptly 
transmitted  to  home  office ;  Hillman  Land  etc.  Co.  v.  Commonwealth,  148 
Ky.  342,  L.  R.  A.  19150,  929,  146  S.  W.  781,  where  foreign  corporation 
does  business  in  State  at  loss,  it  cannot  be  taxed  on  money  remitted 
to  resident  agent  to  defray  expenses;  Commonwealth  v.  West  India 
Oil  Refining  Co.,  138  Ky.  831,  36  L.  R.  A.  (N.  S.)  295,  129  S.  W.  302, 
holding  void.  State  tax  upon  property  of  Kentucky  corporation  which 
was  entirely  situated  outside  State,  where  all  corporate  business  was 
transacted;  Higgins  v.  Commonwealth,  126  Ky.  222,  103  S.  W.  309, 
State  may  tax  securities  owned  by  nonresident,  but  in  hands  of  resident 
fiduciary  for  purpose  of  investment ;  Commonwealth  v.  R.  G.  Dun  &  Co., 
126  Ky.  113,  10  I*.  R.  A.  (N.  S.)  920,  102  S.  W.  860,  where  nonresident 
manages  business  in  State  by  resident  agents,  money  in  bank  and  debts 
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doe  it  are  subject  to  State  taxation ;  State  v.  Sohofield,  136  La.  717, 
67  Soath.  563,  statute  imposing  license  tax  upon  itinerant  venders  of 
stoeb  and  bonds  held  void  as  to  securities  not  yet  within  State ;  General 
Electric  Co.  v.  Board  of  Assessors,  121  La.  126,  127,  136,  46  South.  126, 
129,  debts  due  on  open  account  to  nonresident  are  taxable  at  debtor's 
domicile,  where  they  have  arisen  out  of  business  carried  on  in  taxing 
State;  Comptoir  National  D'Escompte  v.  Board  of  Assessors,  52  La. 
AniL  331,  27  South.  805,  holding  non-negotiable  notes  representing  loans 
in  Louisiana  made  by  I'esidcnt  agent  of  foreign  corporation  taxable 
under  State  law;  Corry  v.  Baltimore  City,  96  Md.  322,  53  Atl.  943, 
holding  shares  of  stock  held  and  owned  by  non-resident  of  State  of 
Maryland  corporation  taxable  by  State;  Bliss  v.  Bliss,  221  Mass.  208, 
L.  R.  A  1916A,  889,  109  N.  E.  151,  registered  State  bond  owned  by,  and 
in  possession  of,  nonresident  is  subject  to  succession  tax ;  In  re  Rogers' 
Estate,  149  Mich.  308,  119  Am.  St  Bep.  677,  11  L.  R.  A.  (N.  8.)  1134, 
112  N.  W.  933,  mortgages,  notes,  land  contracts,  and  papers,  represent- 
ing property  within  State  are  subject  to  succession  tax ;  In  re  Stanton's 
Estate,  142  Mich.  496, 105  N.  W.  1124,  construing  inheritance  tax  law  of 
1899;  State  ex  rel.  Smith  v.  Probate  Court,  124  Minn.  512,  Ann.  Gas. 
1915B,  861,  50  L.  B.  A.  (N.  S.)  262,  145  N.  W.  392,  bonds  and  mort- 
101^  held  subject  to  transfer  tax  in  State  where  power  of  appointment 
over  them  was  exercised ;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  23, 
104  N.  W.  572,  upholding  Laws  1891,  p.  70,  as  amended  in  1901,  providing 
for  taxation  of  tangible  and  intangible  property  of  telegraph  companies 
situated  within  State,  as  a  system;  State  v.  Northern  Pac.  Ry.  Co.,  95 
Minn.  45,  103  N.  W.  732,  contracts  for  sale  of  land  in  this  and  in 
other  State  made  in  favor  of  foreign  railroad  doing  business  in  this' 
State  are  taxable  here;  State  v.  London  etc.  Mtg.  Co.,  80  Minn.  283, 
S3  N.  W.  340,  holding  personal  property  of  nonresident  mortgage  com- 
pany in  hands  of  agent  settling  up  affairs  on  insolvency  subject  to  State 
taxation;  Adams  v.  Colonial  etc.  Mortgage  Co.,  82  Miss.  397,  403,  100 
Am.  St  Bep.  633,  34  South.  530,  532,  loan  by  nonresident  who  has  no^ 
business  location  or  agent  in  State  is  not  taxable  here  though  negotia- 
tions for  it  made  here  and  it  is  secured  by  mortgage  on  land  situated 
here;  In  re  Gordon's  Estate,  186  N.  Y.  474,  10  L.  B.  A.  (N.  S.)  1089. 
"9  N.  E.  723,  holding  proceeds  of  policy  of  life  insurance  issued  by 
domestic  corporation  to  nonresident  not  subject  to  transfer  tax,  where 
policy  was  kept  and  premiums  paid  outside  State ;  People  v.  Wells,  184 
^.  Y.  279,  280,  77  N.  E.  20,  where  foreign  corporation  maintaining 
office  in  State  takes  bills  receivable  for  goods  sold  here,  which  are  held 
We  till  maturity,  they  are  capital  employed  within  State  within  Tax 
Law  1896,  p.  800,  §7;  Southern  Express  Co.  v.  Patterson,  122  Tenn. 
291, 123  S.  W.  356,  State  may  tax  intangible  property  of  express  com- 
pany; Hall  V.  Miller,  102  Tex.  295,  296,  115  S.  W.  1171,  notes  secured 
by  vendor's  lien,  belonging  to  nonresident,  are  subject  to  State  taxa- 
tion in  hands  of  local  agents ;  State  v.  Fidelity  &  Deposit  Co.,  35  Tex. 
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Civ.  217,  218,  219,  220,  226,  80  S.  W.  646,  647,  648,  551,  municipal  bonds 
deposited  with  State  treasurer  by  foreign  surety  eompany  in  eompliance 
with  State  law  are  taxable  by  State;  Canadian  Pacific  Ry.  Co.  v.  King 
County,  90  Wash.  43,  166  Pac.  418,  cars  of  foreign  railroad  company 
held  ti^xable,  though  only  temporarily  within  State;  dissenting  opinion 
in  Buck  v.  Beach,  206  U.  S.  4U,  51  L.  Ed.  1115,  27  Sup.  Ct.  712, 
majority  holding  that  State  cannot  tax  notes  evidencing  loans  made  in 
another  State  on  lands  in  that  State  by  residents  of  that  State;  Metro- 
politan Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  705,  706,  39  South. 
849,  arguendo. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  404,  408,  51  L.  Ed.  1113, 
1114,  27  Sup.  Ct.  712,  State  cannot  tax  notes  evidencing  loans  made 
in  another  State  on  lands  in  that  State  by  residents  of  third  State; 
Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701, 22  Sup.  Ct.  517,  holding 
War  Revenue  Act  of  June  13,  1898,  imposing  inheritance  tax,  did  not 
extend  to  American  securities  passing  under  will  of  nonresident  alien 
and  laws  of  Spain;  London  &  S.  F.  Bank  v.  Block,  136  Fed.  140,  69 
C.  C.  A.  136,  where  foreign  corporation  maintained  branch  banks  in  San 
Francisco  and  places  outside  of  California,  credits  on  books  of  San  Fran- 
cisco office  of  sums  paid  to  other  branches  are  not  taxable  in  California ; 
Town  of  Fairbanks  v.  Independent  Meat  Market,  4  Alaska,  150,  town 
could  not  tax  livestock  owned  by  meat  market  in  town  but  kept  beyond 
corporate  limits;  Mackay  v.  San  Francisco,  128  Cal.  687,  61  Pac.  385, 
holding  bonds  of  foreign  railroad  owned  by  two  trustees,  one  resident 
and  other  nonresident,  did  not  lose  situs  within  State,  though  held  in 
New  York  by  nonresident  trustee;  Commonwealth  v.  Peebles,  134  Ky. 
128,  20  AfiXL  Gas.  724,  23  L.  B.  A.  (N.  S.)  1130,  119  S.  W.  776,  resident 
executor  of  nonresident  decedent,  who  qualified  in  State  where  latter 
died,  need  not  list  for  taxation  corporate  stock  belonging  to  decedent 
but  still  kept  in  that  State;  Board  of  Council  of  Frankfort  v.  Fidelity 
Trust  etc.  Co.,  Ill  Ky.  674,  64  S.  W.  472,.  holding  mortgage  on  Kentucliy 
realty  and  bonds  secured  thereby  held  by  nonresident  not  .taxable  in 
State,  though  trustee  resides  within  State;  Commonwealth  v.  Curtis 
Pub.  Co.,  237  Pa.  336,  85  Atl.  361,  foreign  corporation  doing  business 
in  State  is  not  taxable  on  bank  balances  or  other  evidence  of  indebted- 
ness owned  by  it,  though  held  within  State. 

Situs  of  debt  for  taxation,  apart  from  creditor's  domicile.    Note, 
2  L.  B.  A.  (N.  S.)  638. 

Nonresident's   bank   deposit   as   subject   of  local  taxation.    Note, 
26  L.  R.  A.  (N.  S.)  1122. 

Situs,  as  between  different  States  or  countries,  of  personal  proj)- 
erty  for  tax  purposes.    Note,  L.  E.  A.  19150,  921,  927,  980,  985. 

Assessment  of  tax  on  decedent's  property.    Note,  56  L.  B.  A.  638. 

Liability  of  debt  due  nonresident  from  resident  to  succession  tax. 
Note,  4  L.  B.  A.  (N.  S.)  954. 
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Inheritance  tax  on  debt  due  noniesident  secured  on  land  witliin 
State.    Note,  9  L.  &.  A.  (N.  8.)  1106. 

175  V.  a.  328-^7,  44  3L  Bd.  181,  20  Sup.  Ot.  86,  ITBW  BNaUOO)  &  & 
00.  T.  OOXBOT. 

lAborer  awmnm   ride    incident  to  particular  emploTmeat  m  from 
feUow-flervaati. 

Approved  in  Northern  Pac.  Ry.  Co.  ▼.  Schoeffler,  193  Fed.  630,  113 
C.  C.  A.  495,  ear-repairer  might  recover  for  injuries  from  being  struck 
by  car  crossing  track  next  to  one  on  which  he  was  working;  Overton  v. 
McCabe,  35  Tex.  Civ.  135,  79  8.  W.  862,  workman  employed  to  unload 
ties  from  car  of  construction  train  is  fellow-servant  of  engineer;  Shan- 
non V.  Consolidated  etc.  Min.  Co.,  24  Wash.  132,  64  Pac.  173,  holding 
duty  imposed  upon  withdrawing  shift  boss  to  warn  new  shift  of  missed 
l^oles  was  part  of  master's  duty,  not  that  of  servant. 

Conductor  and  brakeman  are  engaged  in  same  common  euterprise  and 
^N  fellow-servants. 

Approved  in  New  England  R.  R.  Co.  v.  Conroy,  99  Fed.  1005,  39 

C.  C.  A.  679,  and  New  England  R.  R.  Co.  v.  Conroy,  98  Fed.  1006,  38 

^'  C,  A«  697,  both  reaffirming  rule;  Texas  etc.  Ry.  Co.  v.  Bourman,  212 

^-  S.  541,  53  L.  Ed.  644,  29  Sup.  Ct.  319,  engineer  and  section  foreman 

^®  ^eilow-servants  of  section-hand  injured  in  attempting  to  alight  from 

Roving  train;  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  343,  349,  350, 

J*  Im.  Ed.  1009,  1011,  1012,  24  Sup.  Ct.  683,  n^ligence  of  telegraph 

^J^^^toT  and  station  agent  in  reporting  to  train-dispatcher  movement  of 

^^r^^  past  station,  which  causes  death  of  fireman,  is  that  of  fellow- 

^^  ^^t;  Gulf  Transit  Co.  v.  Grande,  222  Fed.  819,  138  C.  C.  A.  243, 

^^^iiy  man  engaged    in  loading  bales  of  cotton  into  steamer  held 

v^o^-servant  of  man  employed  to  stow  cotton,  who  was  injured  by 

^^etn&^iu'®  signal ;  The  C.  S.  Holmes,  212  Fed.  527,  vessel  held  not  liable 

for  negligence  of  master  resulting  in  injury  to  seaman;  Chicago  etc 

K.  Co.  V.  Ri^chardson,  202  Fed.  844,  121  C.  C.  A.  144,  railroad  express 

and  baggage  agent  held  fellow-servant  of  local  tel^raph  operator,  who 

failed  to  deliver  orders  for  train,  causing  accident;  Dayton  Coal  etc. 

Co.  V.  Dodd,  188  Fed.  602,  37  L.  R.  A.  (N.  8.)  466,  110  C.  C.  A.  395, 

employees  carried  free  to  their  work  by  employer  are  fellow-servants 

of  employees  handling  cars;  Delaware  L.  &  W.  R.  Co.  v.  Royce,  176 

Fed.  333y  99  C.  C.  A.  256,  engineer  and  conductor  held  fellow-servants 

of  brakeman  injured  by  defective  engine ;  Illinois  Cent.  R.  Co.  v.  Hart, 

176  Fed.  248,  52  L.  B.  A-  (^-  &•)  m7, 100  C.  C.  A.  49,  baggageman  who 
kicked  block  of  ice  from  car  held  fellow-servant  of  signalman  who  was 
struck  by  same;  National  Fire  Proofing  Co.  v.  Andrews,  158  Fed.  298, 
85  €.  C.  A.  526,  'inside  foreman"  held  fellow-servant  of  boy  whom 
he  directed  to  assist  in  replacing  belt;  American  Car  etc.  Co.  v.  Brink- 
man,  146  Fed.  714,  77  C.  C.  A.  138,  where  stationary  engineer  in  car-shops 

XVni— 23 


176  U.  S.  32a-^7      NOTES  ON  U.  S.  REPORTS.  354 

taken  from  work  by  chief  engineer  to  assist  in  testing  electrie  motor, 
and  he  was  injured  by  chief's  negligence,  master  liable;  American 
Bridge  Co.  v.  Seeds,  144  Fed.  608,  611,  11  L.  R.  A,.  (N.  S.)  1041,  75 
C.  C.  A.  407,  bridge  company  not  liable  for  injuries  to  workman  caused 
by  inopportune  signal  of  foreman  to  man  operating  tackles;  Crosby  v. 
Lehigh  Val.  R.  Co.,  137  Fed.  767,  70  C.  C.  A.  199,  fireman  on  engine  is 
fellow-servant  of  conductor  of  train  colliding  with  engine;  Smith  v. 
Lehigh  Valley  R.  Co.,  141  Fed.  194,  mate  and  floatman  belonging  to 
same  crew,  having  same  master  and  engaged  in  common  object,  are 
fellow-servants ;  The  Westport,  136  Fed.  395,  69  C.  C.  A.  235,  where  one 
injured  by  breaking  of  capstan  of  vessel  while  heaving  vessel  alongside 
wharf,  by  negligent  orders  of  captain,  negligence  was  of  fellow-servant ; 
Rosney  v.  Erie  R.  Co.,  135  Fed.  312,  69  C.  C.  A.  155,  all  employees  of 
railroad  engaged  in  operating  either  of  two  colliding  trains  are  fellow- 
servants  of  fireman  on  one  train;  Lach  v.  Bumham,  134  Fed.  689,  fore- 
man of  gang  removing  pile  of  iron  braces  is  fellow-servant  of  work- 
man in  directing  manner  of  performance  of  work ;  Huntzicker  v.  Illinois 
Cent.  R.  Co.,  129  Fed.  549,  64  C.  C.  A.  78,  where  applicant  for  job  as 
flagman  given  permit,  by  train-master,  to  ride  on  freight  trains  while 
being  instructed  by  conductors,  was  fellow-servant  of  employees  by 
whose  negligence  he  was  killed  in  rear-end  collision;  Weeks  v.  Scharer, 
129  Fed.  335,  64  C.  C.  A.  11,  shift  boss  in  mine  who  has  no  power  to 
hire  or  discharge  is  not  vice-principal;  Foumier  v.  Pike,  128  Fed.  994, 
996,  upholding  instruction  that  foreman  was  fellow-servant  with  men 
under  him  to  preclude  recovery  for  injury  due  to  his  negligence  in  per- 
mitting dangerous  method  of  work;  Hale  v.  Kansas  City  Southern  Ry. 
Co.,  120  Fed.  735,  57  C.  C.  A.  149,  dismissing  petition  for  damages  for 
death  caused  through  sole  negligence  of  fellow-servants;  Elliott  v.  Fel- 
ton,  119  Fed.  271,  279,  56  C.  C.  A.  74,  holding  Tennessee  decision,  under 
State  Code  preserving  actions,  that  conductor  and  brakeman  not  fellow- 
servants,  being  matter  of  general  law,  is  not  binding  on  Federal  court ; 
Davis  V.  Trade  Dollar  Consol.  Min.  Co.,  117  Fed.  123,  54  C.  C.  A.  636, 
holding  foreman  of  one  shift  fellow-servant  with  men  of  other  shifts; 
Weeks  v.  Scharer,  111  Fed.  335,  49  C.  C.  A.  372,  holding  shift  boss  and 
members  of  shift  are  fellow-servants  assuming  risk  of  each  other's  neg- 
ligence; McDonald  v.  Buckley,  109  Fed.  294,  48  C.  C.  A.  372,  holding 
foreman  of  pile-driving  gang  directing  operation  of  the  pile-driver,  giving 
sipials  for  fall  of  hammer,  fellow-servant  of  members  of  gang;  Louis- 
ville etc.  R.  R.  Co.  V.  Stubcr,  108  Fed.  938,  939,  54  L.  E.  A.  696,  48 
C.  C.  A.  149,  holding  division  water  foreman  intrusted  with  care  of 
pumps  and  tanks  fellow-servant  of  engineer,  with  whom  he  was  riding 
when  injured;  Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  337,  54  L.  R.  A. 
33,  47  C.  C.  A.  367,  holding  bridge  company  liable  for  death  of  servant 
caused  by  breaking  of  defective  plank  where  plank  selected  by  workman 
without  proper  inspection ;  Kelly  v.  Jutte  &  Foley  Co.,  104  Fed.  956,  958, 
44  C.  C.  A.  274,  holding  employee  injured  by  falling  derrick  because  of 
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^Insufficient  bolts,  due  to  negligence  of  superintendent,  cannot  recover 
W  company  J  Olson  v.  Oregon  Coal  &  Navigation  Co.,  104  Fed.  576, 
^  G.  C.  A.  51,  holding  ship-owning  corporation  not  liable  to  member 
of  crew  fop  injury  from  falling  through  hatch  n^ligently  left  open  by 
another  member  of  crew;  Stevens  v.  Chamberlain,  100  Fed.  381,  382, 
383,  40  C.  C.  A.  421,  holding  machinist  having  authority  over  fireman, 
assistant  machinist  and  helpers,  fellow-servant  of  employee  called  to 
assist  in  repairing  machine;  Briegal  v.  Southern  Pac.  Co.,  98  Fed.  962. 
39  C.  C.  A.  359,  holding  engineer  directing  fireman  to  oil  turntable  and 
by  whose  negligence  fireman  was  injured  was  latter 's  fellow-servant 
precluding  recovery;  Snellen  v.  Kansas  City  Southern  Ry.  Co.,  82  Ark. 
338, 102  S.  W.  194,  car  inspector  held  fellow-servant  of  crew  employed 
to  switch  cars  in  yard;  Poorman  Silver  Mines  v.  Devling,  34  Colo.  48, 
81  Pac.  256,  determining  master's  liability  to  servant  by  injury  caused 
by  ''missed  shot"  in  hole  to  which  he  was  assigned  by  foreman;  Peter- 
son V.  New  York  etc.  R.  Co.,  77  Conn.  355,  357,  59  Atl.  504,  505,  one 
employed  to  clean  out  master  mechanic's  office  and  to  remove  ashes  from 
building  in  which  was  engine  used  to  move  cars  on  turntable  is  fellow- 
servant  of  engineer;  American  Bridge  Co.  v.  Valente,  7  Penne.  (Del.) 
377,  Ann.  Gas.  1912D,  69,  73  Atl.  403,  laborer  engaged  in  painting  iron 
columns  held  fellow-servant  of  laborers  loading  same  on  car;  National 
Fire  Proofing  Co.  v.  Crutchley,  44  App.  D.  C.  274,  superintendent  of 
construction  and  foreman  of  carpenters  held  fellow-servants  of    car- 
jpenter  injured  by  falling  of  beam;  Vermillion  v.  Baltimore  etc.  R.  R. 
Co.,  38  App.  D.  C.  440,  block  signal  operator  held  not  fellow-servant  of 
engineer,  who  was  injured  in  collision ;  Brush  Electric  Light  Co.  v.  Wells, 
HO  Ga.  202,  35  S.  E.  369,  holding  engineer  of  light  and  power  company 
feilow-servant  with  lineman  killed  by  former's  negligence  in  turning 
on  current,  within  Ga.  Code,  §2610;  Mejea  v.  Whitehouse,  19  Hawaii, 
161, 1  N.  C.  C.  A.  177,  foreman  of  gang  excavating  earth  bank  is  fellow- 
servant  of  laborer  injured  by  caving  of  bank ;  McQueeny  v.  Chicago  etc. 
Ry.  Co.,  120  Iowa,  526,  94  N.  W.  1126,  holding  foreman  in  charge  of 
steam  shovel  and  laborer  injured  by  caving  of  bank  while  assisting 
foreman  replace  shovel  chain  are  fellow-servants;  Atchison  etc.  Bridge 
Co.  V.  Miller,  71  Kan.  31,  80  Pac.  25,  pile-driver  engaged  in  driving 
piles  for  false  work  for  bridge  is  fellow-servant  of  machinist  employed 
to  repair  machines  around  work ;  Rounds  v.  Carter,  94  Me.  540,  48  Atl. 
176,  holding  administrator  cannot  recover  for  death  of  brakeman  killed 
by  falling  from  car  by  striking  of  standard  against  a  bridge,  stake  being 
too  hug;  Pasco  v.  Minneapolis  Steel  etc.  Co.,  105  Minn.  134,  18  L.  R.  A. 
(N.  S.)  153, 117  N.  W.  479,  ''straw  boss"  held  fellow-servant  of  laborer 
injured  while  lifting  casting  with  block  and  tackle;  Southern  Ry.  Co.  v. 
Cheaves,  84  Miss.  589,  36  South.  697,  under  Const.  1890,  §  193,  railroad 
fireman  may  recover  for  injuries  caused  by  n^ligence  of  his  engineer; 
Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  106  S.  W.  554,  sec- 
tion foreman,  in  operation  of  handcar,  is  .fellow-servant  of  section- 
hands;    Mollhoff  V.  Chicago  etc.  R.  R.  Co.,  15  Okl.  546,  82  Pac.  734, 
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employee  working  around  steam  shovel  and  foreman,  and  engineer  are 
fellow-servants;  Ruemmeli-Braun  Co.  v.  Gahill,  14  Okl.  432,  79  Pac.  263, 
holding  chief  engineer  of  ice  plant  not  viee-principal  as  to  oiler  and 
wiper;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  364,  64  L.  B.  A.  145, 
75  Pac.  540,  holding  master  liable  for  injuries  to  servant  caused  by  de- 
fective appliances;  Subbo  v.  Pacific  Coast  Const.  Co.,  65  Or.  410,  133 
Pac.  84,  superintendent  of  construction  and  powderman  held  fellow- 
servants  of  workman  injured  by  premature  explosion  of  blast;  Ongaro 
v.  Twohy,  57  Wash.  670,  107  Pac.  834,  foreman  in  charge  of  blasting 
and  drilling  held  fellow-servant  of  laborer  engaged  in  shovelling  earth 
into  cars;  Grim  v.  Ol3rmpia  Light  etc.  Co.,  42  Wash.  123,  84  Pac.  636, 
where  plaintiff  and  D.,  employed  as  motormen  on  freight-cars,  used  to 
haul  beer  for  defendant,  they  were  fellow-servants;  Ferguson  v.  Glady 
Fork  Lumber  Co.,  72  W.  Va.  281,  78  S.  E.  690,  yard  foreman  held  fellow- 
servant  of  laborer  injured  by  careless  backing  of  cars  in  yard;  Mc- 
Millan V.  Middle  States  Coal  etc.  Co.,  61  W.  Va.  536, 11  L.  B.  A.  (N.  S.) 
840,  57  S.  E.  131,  boss  held  fellow-servant  of  miners ;  McVey  v.  St.  Clair 
Co.,  49  W.  Va.  425,  38  S.  E.  653,  holding  foreman  and  coal  shoveler 
directed  by  him  to  assist  in  running  electric  mining  machine  fellow- 
servants  ;  Wiskie  v.  MonteUo  Granite  Co.,  Ill  Wis.  450,  87  N.  W.  464, 
holding  foreman  conducting  blasting  in  granite  quarry  and  employee 
working  with  him  are  fellow-servants  assuming  risk  of  other's  negli- 
gence; Engen  v.  Rambler  Copper  etc.  Co.,  20  Wyo.  128,  121  Pac.  874, 
hoisting  engineer,  engi^ed  in  lowering  miners  into  mine,  is  fellow- 
servant  of  miners ;  dissenting  opinion  in  International  Paper  Go.  v.  Robin, 
167  Fed.  930,  93  C.  C.  A.  322,  majority  holding  that  servant  should  have 
been  warned  of  danger  arising  from  taking  long  roll  of  paper  through 
doorway;  dissenting  opinion  in  St.  Louis  etc.  R.  R.  Co.  v.  Furry,  114 
Fed.  904,  52  C.  C.  A.  518,  majority  holding,  under  Ark.  Dig.,  §  6248, 
declaring  employees  in  same  department  of  service  fellow-servants,  fire- 
man and  telegraph  operator  under  dispatcher  not  fellow-servants;  dis- 
senting opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  109,  111, 
42  C.  C.  A.  188,  majority  holding  train-dispatcher  not  fellow-servant  of 
employees  operating  train  and  required  to  obey  his  orders ;  dissenting 
opinion  in  Miller  v.  Townley  Mfg.  Co.,  184  Mo.  App.  221,  168  S.  W. 
635,  majority  holding  engineer  of  log  train  vice-principal  as  to  fireman 
injured  while  engaged  in  uncoupling  cars. 

Distinguished  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  702,  704, 
L.  R.  A.  1915F,  810, 123  C.  C.  A.  648,  employer  held  liable  to  employee  in- 
jured by  fall  of  rock  from  roof  of  tunnel ;  Snipes  v.  Southern  Ry.  Co.,  166 
Fed.  6,  91  C.  C.  A.  593,  engineer  and  conductor  held  not  fellow-servants  in 
view  of  State  statute;  Southern  Pacific  Go.  v.  Schoer,  114  Fed.  469,  67 
L.  B.  A.  707,  52  G.  G.  A.  268,  holding,  under  sections  1342,  1343,  Utah 
Rev.  Stats.,  making  servants  having  direction  of  others  vice-principals, 
company  liable  for  n^ligence  of  engineer  on  mining  train;  Texas  etc. 
Ry.  Co.  V.  Carlin,  111  Fed.  779,  60  L.  B.  A.  462,  49  C.  C.  A.  606,  holding, 
under  Texas  statutes,  declaring  all  railroad  employees  having  direction 
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^i  other  employees  vice-principals,  foreman  of  bridge  gang  not  fellow- 

^mnt  of  gang  members ;  Stuber  t.  Lonisville  etc.  R.  R.  Co.,  102  Fed. 

^  (reversed  in  108  Fed.  938),  holding  skilled  machinist  emi4oyed  to 

^^  pumps  and  tanks  in  repair  not  fellow-servant  of  engineer  with 

^Hom  he  was  riding;  Grace  v.  Minneapolis  etc.  R.  Co.,  153  Iowa,  429, 

.  ^  N.  W.  676,  abrogation  of  fellow-servant  rule  does  not  have  effect  of 

'^pQting  negligence  of  one  employee  to  another ;  Hicks  v.  Southern  Ry. 

^'f  63  S.  C.  576,  41  S.  E.  758,  holding  conductor  not  fellow-servant  of 

^^eman  acting  also  as  flagman  on  same  train ;  Louisville  etc.  R.  R.  Co. 

}^  Jackson,  106  Tenn.  442,  61  S.  W.  772,  holding  conductor  of  freight 

*^ii  not  fellow-servant  of  station  agent  precluding  recovery  for  latter 's 

..^^%eiice  in  leaving  "pinch-bar"  on  track;  Peterson  v.  Seattle  Trac- 

7^  Co.,  23  Wash.  621,  63  Pac.  541,  holding  one  employed  to  lay  track 

^^  tx-axisportation  to  and  from  work  not  fellow-servant  of  employees 

^^tirt^  car;  dissenting  opinion  in  Grim  v.  Olympia  Light  etc.  Co., 

^ash.  130,  84  Pac.  638,  majority  holding  where  plaintiff  and  D., 

^/ojre-d  as  motormen  on  freight-cars,  used  to  haul  freight  for  defend- 

h  th^y   Yreare  fellow-servants. 

^^>fto  is  vice-principal.    Note,  75  Am.  St.  B«p.  608,  609,  625. 

^^iX^v^ray  conductor  as  fellow-servant  of  members  of  train  orew. 
^^*^ote,  1  Ann.  Oaa.  919. 

^^^xi  conductor  deemed  coservant  of  other  employees.    Note,  46 
ILA.S51. 


^— principalship  by  reason  of  superior  rank  of  negligent  servant. 
*^^=^te,  51  L.  R.  A.  577,  578,  606. 


-  positively  udng  reqoislte  care  is  abeolved  ftom  UaUlitj  for 

jjijirn^^     ^«  employee. 

^P^^^^ed  in  Baltimore  etc.  Ry.  Co.  v.  Brown,  146  Fed.  29,  76  C.  C.  A. 
AiT^^^^"**"^  loading  cars  on  car  barge  and  injured  by  act  of  foreman 
^  x\^^^fi>  ^^^^  ^^  plate  between  cars  and  platform  be  not  replaced 
c9^       ^^cover  of  master. 


^^iter  must  provide  safe  place  to  work. 

Approved  in  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  373,  64 
jf.  ^  A  145,  75  Pac.  543,  holding  master  liable  for  injuries  to  servant 
eittted  by  defective  appliances;  Mullin  v.  Northern  Pac.  Ry.  Co.,  38 
Wash.  553,  654,  80  Pac.  815,  engine  wiper  employed  in  roundhouse  may 
recover  for  injuries  caused  by  negligence  of  another  employee  in  running 
another  engine  on  to  pit  where  plaintiff  was  at  work  and  bumping 
engine  on  which  he  was  working. 

One  of  the  positive  duties  of  the  master  Is  to  employ  competent  ser- 
▼sata,  and  he  cannot  absolve  himself  ftom  liability  for  neglect  in  this 
paiticnlar  by  delegating  this  duty. 

Approved  in  Merrill  v.  Oregon  etc.  R.  Co.,  29  Utah,  278,  110  Ajn.  St. 
A^P.  695,  81  Pac.  88|  determining  that  railroad  had  failed  to  enforce 
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rules  for  safety  of  servants  where  employee  killed  by  kicking  of  ears 
against  cars  between  which  deceased  w^  working. 

Chicago  etc.  B.  Go.  v.  Boss,  112  V.  S.  377,  28  I«.  Ed.  787,  6  Snp.  Ot. 
184,  80  far  as  asserting  vice-principal  doctrine,  overruled. 

Approved  in  Scott  v.  Chicago  etc.  Ry.  Co.,  113  Iowa,  385,  85  N.  W. 
632,  holding  erroneous  charge  that  employer  is  liable  to  all  under- 
servants  for  negligence  of  vice-principal  either  in  personal  conduct 
within  employment  or  in  hiring  other  servants;  New  Omaha  Thomson- 
Houston  Electric  Light  Co.  v.  Baldwin,  62  Neb.  189,  87  N.  W.  30,  hold- 
ing, following  Ohio  rule,  that  foreman  controlling  branch  of  light 
company's  work  not  fellow-servant  of  men  under  him;  Knutter  v.  New 
York  etc.  Tel.  Co.,  67  N.  J.  L.  652,  58  L.  R.  A.  808,  52  Atl.  567,  holding 
telephone  lineman  fellow-servant  of  ''district  manager''  having  super- 
vision of  line  gang  and  its  foreman,  and  precluded  from  recovering  for 
his  negligence;  Mast  v.  Kern,  34  Or.  249,  54  Pac.  951,  holding  superin- 
tendent assisting  in  preparing  hole  for  blast  and  servant  putting  in 
powder  are  fellow-servants. 

175  U.  S.  348-354,  44  L.  Ed.  192,  20  Sap.  Ct.  186,  TUUJS  T.  LAKE  ERIE 
ft  W.  E.  E.  CO. 

Statute  making  railroad  and  other  corporations  liable  to  employees  for 
Injuries  Is  constitiitlonal. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Hackett,  228  U.  S.  561,  57  L.  Ed. 
967,  33  Sup.  Ct.  581,  Missouri  etc.  Ry.  Co.  v.  Bailey,  220  U.  S.  608,  55 
L.  Ed.  607,  31  Sup.  Ct.  725,  St.  Louis  etc.  Ry  Co.  v.  Callahan,  194  U.  S. 
'628,  48  If.  Ed.  1157,  24  Sup.  Ct.  857,  TuUis  v.  Lake  Erie  etc.  R.  R. 
Co.,  99  Fed.  1006,  39  C.  C.  A.  680,  Continental  Clay  etc.  Co.  v.  Bryson, 
168  Ind.  484,  81  N.  E.  212,  and  Pittsburgh  etc.  Ry.  Co.  v.  Lightheiser, 
168  Ind.  462,  78  N.  E.  1041,  all  reaffirming  rule;  Easterling  Lumber 
Co.  V.  Pierce,  235  U.  S.  382,  59  LI  Ed.  281,  35  Sup.  Ct.  133  (affirming 
106  Miss.  680,  683,  64  South.  464,  465,  4  N.  C.  C.  A.  210,  212),  uphold- 
ing State  statute  abolishing  fellow-servant  rule  as  to  employees  of 
railroads  and  others  using  engines  on  cars  on  tracks;  Missouri  Pacific 
Ry.  Co.  V.  Castle,  224  U.  S.  544,  56  L.  Ed.  878,  32  Sup.  Ct.  606  (affirm- 
ing 172  Fed.  843,  97  C.  C.  A.  124),  upholding  State  statute  modifying 
defense  of  contibutory  negligence  in  action  by  railroad  employee  for 
injuries  received  while  on  duty;  Aluminum  Co.  v.  Ramsey,  222  U.  S. 
256,  56  L.  Ed.  189,  32  Sup.  Ct.  76,  1  N.  C.  C.  A.  186,  and  Swoboda  v. 
Union  Pac.  R.  Co.,  87  Neb.  204,  188  Am.  St  Rep.  483,  127  N.  W.  216, 
both  upholding  State  statute  abrogating  fellow-servant  rule  as  to  rail- 
way companies;  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  53,  64 
L.  Ed.  928,  30  Sup.  Ct.  676,  upholding  State  statute  modifying  fellow- 
servant  rule  as  to  railway  employees;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v. 
Zemecke,  183  U.  S.  587,  46  L.  Ed.  341,  22  Sup.  Ct.  231,  holding  cor- 
poration organized  under  Nebraska  act  of  1867  cannot  complain  of  sec- 
tion 3  imposing  absolute  liability  for  passenger's  injury  not  caused  by 
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own  willful  negligence;  John  Hancock  Mut  life  Ins.  Co.  v.  Warren, 
181  U.  S.  76,  46  L.  Ed.  768,  21  Sup.  Ct.  536,  upholding  Ohio  Rev. 
Stats.,  §  3625,  providing  applicant's  answer  shall  not  bar  recovery  on 
poHcy  unless  willfully  false  and  material,  and  inducing  issue  of  policy ; 
CargiU  Co.  v.  Minnesota,  180  U.  S.  466,  46  L.  Ed.  626,  21  Sup.  Ct.  428, 
upholding  Minn.  Gen.  Laws  1896,  c.  148,  requiring  license  for  elevators 
and  warehouses  on  railroad  right  of  way;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  43,  44  L.  Ed.  663,  20  Sup.  Ct.  524,  upholding  Texas 
act  of  1889,  granting  permission  to  foreign  corporations  to  operate 
within  State  subject  to  forfeiture  of  right  for  violation  of  same;  Clark 
v.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  897,  20  Sup.  Ct.  286,  upholding 
Kan.  Gen.  Stats.  1897,  c.  32,  empowering  cities  of  thirty  thousand 
to  incorporate  by  ordinance  land  not  agricultural,  bounded  on  three 
sides  by  platted  land;  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221 
Fed.  832,  137  C.  C.  A.  387,  upholding  Stale  statute  giving  lien  to  em- 
ployees and  materialmen  in  distributing  assets  of  public  service  or 
manufacturing  corporations;  Austin  v.  Chicago  etc.  Ry.  Co.,  220  Fed. 
88,  89,  135  C.  C.  A.  663,  10  N.  C.  C.  A.  86,  89,  upholding  State  statute 
abrogating  fellow-servant  rule,  although  construed  to  extend  to  em- 
ployees not  ^tually  engaged  in  operation  of  trains;  Watson  v.  St. 
Louis  etc.  Ry.  Co.,  169  Fed.  947,  upholding  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed. 
377,  upholding  statute  making  telegraph  companies  liable  for  mental 
anguish  caused  by  negligence  in  handling  messages;  Kelley  v.  Great 
Northern  Ry.  Co.,  152  Fed.  216,  239,  upholding  Federal  Employers' 
Liability  Act  of  June  11,  1906;  Kane  v.  Erie  R.  Co.,  133  Fed.  686, 
68  L.  R.  A.  788,  67  C.  C.  A.  663,  upholding  Ohio  railroad  Fellow-servant's 
Act;  Cincinnati  etc.  R.  R.  Co.  v.  Thiebaud,  114  Fed.  922,  62  C.  C.  A. 
538,  upholding  Indiana  Employers'  Ldability  Act,  Laws  1893,  subjecting 
corporations  to  liability  for  injury  of  servant  by  negligence  of  fellow- 
servants  in  certain  cases;  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  64 
Fla.  426,  46  South.  799,  upholding  State  statute  modifying  fellow- 
servant  rule  and  providing  that  no  contract  limiting  liability  thereunder 
shall  be  binding;  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  556,  568, 
47  L.  R.  A.  (N.  S.)  121,  96  N.  E.  699  (reversing  47  Ind.  App.  136,  93 
N.  E.  1027),  statute  modifying  fellow-servant  rule  as  to  railroads  is 
not  valid  as  to  employees  not  exposed  to  peculiar  hazards;  Smith  v. 
Stephens,  173  Ind.  573,  30  L.  R.  A.  (N.  S.)  704,  91  N.  E.  170,  deduc- 
tion from  valuation  of  bank  stock  of  assessed  value,  rather  than  true 
value  of  its  realty  does  not  violate  Federal  Constitution;  Chicago  etc. 
Ry.  Co.  V.  Railroad  Commission,  173  Ind.  482,  90  N.  E.  1014,  uphold- 
ing provisions  in  Railroad  Commission  Act  made  applicable  only  to 
carriers,  one-third  of  whose  gross  receipts  arises  from  freight;  McGuire 
V.  Chicago  etc.  R.  Co.,  131  Iowa,  367,  382,  383,  33  L.  B.  A.  (N.  S.)  706, 
108  N.  W.  912,  917,  upholding  State  statute  making  railway  corpora- 
tions liable  for  injury  to  servant  through  negligence  of  fellow-servant, 
regardless  of  any  contract  of  indemnity;  Mumford  v.  Chicago  etc.  Ry. 
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Co.^  128  Iowa,  693,  104  N.  W.  1138,  apholding  Code,  §  2071,  making 
railroads  liable  for  injuries  to  servants  caused  by  negligence  of  otber 
employees;  Louisville  etc.  R.  Co.  v.  Melton,  127  Ky.  286,  106  S.  W. 
368,  statute  modifying  fellow-servant  rule  as  to  railroad  companies 
applies  to  carpenter  in  employ  of  railroad;  Sonsmith  v.  Pere  Mar- 
quette R.  Co.,  173  Mich.  83,  86,  138  N.  W.  368,  369,  upholding  State 
statute  modifying  as  to  common  carrier  railroad  companies  the  defenses 
of  fellow-servants,  assumed  risk  and  contributory  negligence;  Matheson 
v.  Minneapolis  St.  Ry.  Co.,  126  Minn.  290,  L.  R.  A.  1916D,  412,  148 
N.  W.  73,  6  N.  C.  C.  A.  875,  upholding  Workmen's  Compensation  Act; 
Natchez  etc.  R.  Co.  v.  Crawford,  99  Miss.  717,  66  South.  699,  uphold- 
ing statute  providing  that  all  questions  of  negligence  or  contributory 
negligence  shall  be  for  jury;  Callahan  v.  St.  Louis  Merchants'  Bridge 
Terminal  Ry.  Co.,  170  Mo.  491,  94  AnL  8t»  Bep.  758,  71  S.  W.  213, 
upholding  Rev.  Stats.  1899,  •  §  2873,  rendering  every  railroad  corpora- 
tion in  State  liable  for  injury  of  servant  while  operating  road  from 
negligence  of  fellow-servant;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont. 
216,  92  Pac.  472,  upholding  State  statute  providing  that  railway  cor- 
poration shall  be  liable  for  injury  to  employee  from  negligence  of  cer- 
tain employees;  Sexton  v.  Newark  District  Telegraph  Co.,  84  N.  J.  L. 
92,  86  Atl.  464,  3  N.  C.  C.  A.  676,  upholding  State  statute  abolishing 
defenses  of  fellow-servant  and  assumption  of  risk;  National  Protective 
Assn.  V.  Cumming,  170  N.  Y.  324,  63  N.  E.  371,  holding  employees 
have  no  right  of  action  against  union  threatening  strike  unless  employer 
discharged  members  of  rival  organization;  Reid  &  Beam  v.  Southern 
Ry.  Co.,  160  N.  C.  768,  17  Ann.  Oas.  247,  64  S.  E.  876,  upholding  State 
statute  imposing  penalty  upon  carrier  for  each  day  it  refuses  to  receive 
freight  for  shipment;  Morris-Scarboro-Moffitt  Co.  v.  Southern  Express 
Co.,  146  N.  C.  170,  15  L.  B.  A.  (N.  S.)  983,  69  S.  E.  668,  and  Efland 
V.  Southern  Ry.  Co.,  146  N.  C.  139,  69  S.  E.  367,  both  upholding  State 
statute  penalizing  transportation  company  for  failure  to  return  over- 
charge upon  demand,  construing  word  "company"  as  including  indi- 
viduals; Hallum  V.  Southern  Ry.  Co.,  82  S.  C.  304,  17  Ann,  Cas.  611, 
64  S.  E.  149,  upholding  constitutional  provision  modifying  fellow- 
servant  rule  as  applied  to  railroad  section-hand;  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  732,  737,  78  Am.  St.  Bep.  949,  952,  69  S.  W.  1036, 
1037,  upholding  Acts  1897,  c.  94,  prohibiting  on  penalty  of  fine  com- 
binations to  lessen  competition  in  importation  of  articles  of  domestic 
growth  or  of  domestic  raw  material;  State  v.  Texas  etc.  Ry.  Co.,  106 
Tex.  21,  154  S.  W.  1160,  upholding  statute  requiring  railroads  to  main- 
tain water-closets  at  stations;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis. 
222,  119  N.  W.  313,  upholding  State  statute  abrogating  fellow-servant 
rule  as  to  all  railway  employees,  except  shop  and  office  workers;  dis- 
senting opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S. 
538,  52  L.  Ed.  325,  28  Sup.  Ct.  141,  majority  holding  void  Federal 
Employers'  Liability  Act  of  June  11,  1906. 
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J^Btinguished  in  Howard  v.  Illinois  Central  R.  Co.,  148  Fed.  1000, 
^oldii^^   void  Federal  Employers'  Liability  Act  of  1906;  Seaboard  Air 

m    ^^'  ^*  ^^^^^>  ^  ^^  ^^'  ^^  ^^^^  ^^'  ^^^'  20  L.  R.  A.  (N.  8.) 
I    *  ^7   South.  1004,  holding  void,  statute  regulating  payment  for -goods 

^      ^ti    transit,  because  made  applicable  to  railroads  alone;  Bedford 

^^^nes  Co.  V.  Bough,  168  Ind.  682,  14  L.  E.  A.  (N.  8.)  418,  80  N.  E. 

^>  holding  invalid  State  statute  modifying  fellow-servant  rule  as  to 

^^rations  other  than  railroad;  Ballard  v.  Mississippi  Cotton  Oil  Co., 

^^Miss.  666,  667,  668,  669,  676,  96  Am.  8t.  Rep.  486,  486,  487,  488,  498, 

^  South.  662,  663,  666,  666,  holding  unconstitutional  Laws  1898,  c.  66, 

giving  "every  employee  of  any  corporation"  same  rig^t  to  recover  there- 

fmm  for  negligence  of  fellow-servant  as   from  individual  employer; 

Thompson  v.  Traders'  Ins.  Co.,  169  Mo.  30,  68  S.  W.  893,  holding  Rev. 

^tats.  1889,  §  6927,  allowing  recovery  of  damages  for  vexatious  delay 

^  paying  insurance  loss,  inapplicable  to  suit  on  Kansas  contract  be- 

tween  Kansas  citizens  in  Missouri;  State  v.  Nashville  etc.  Ry.  Co.,  124 

'^^an.  15,  Ann.  Cas.  1912D,  805,  135  S.  W.  776,  holding  void,  statute 

P^^^alizing  corporations   for  intimidating    employees  in   voting  or  in 

^?f^S;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Melton,  127  Ky. 

J^f  302,  112  S.  W.  621,  majorty  holding  that  statute  modifying  f ellow- 

o^    ^^^  nde  as  to  railroad  companies  applies  to  carpenter  in  employ 

'^%  ^^li'oad;  dissenting  opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138 

^^5,  ^7^  X19  N.  W.  322,  majority  upholding  State  statute  abrogating 

{dlo^-servant  rule  as  to  all  railway  employees,  except  shop  and  office 

^oJ*ers ; 

Constitutionality   of    statute  abrogating  fellow-servant    doctrine. 
Note,  10  Ann.  Gas.  1113. 

Validity  of  statute  abrogating  feUow-servant  rule.    Note,'  12  L.  R. 
A.  (N.  8.)  1040. 

Who  are  railroad  employees  within  meaning  of  BaUroad  FeUow-servant 
Act 

Approved  in  Nicholson  v.  Transylvania  R.  Co.,  138  N.  C.  618,  61  S.  E. 
41,  Railroad  Fellow-servant  Act  does  not  apply  to  servant  assisting  in 
railroad  construction  five  miles  from  track;  Sigman  v.  Southern  R.  Co., 
135  N.  C.  184,  47  S.  E.  421,  workman  injured  by  negligence  of  fellow- 
serTant  while  engaged  in  repair  of  railroad  bridge  is  within  RaOroad 
Pellow-servant  Act. 

The  interpretation  of  a  State  statute  hy  a  State  court  of  last  resort 
wIU  not  be  disregarded. 

Approved  in  Berea  College  v.  Kentucky,  211  U.  S.  66,  68  L.  Ed.  86, 
29  Sap.  Ct.  33,  upholding  State  statute  prohibiting  domestic  cor- 
poratioBS  from  teaching  white  and  negro  pupils  in  same  institution; 
Jacobson  v.  Massachusetts,  197  U.  S.  24,  49  L.  Ed.  649,  26  Sup.  Ct.  368, 
upholding  Massachusetts  Compulsory  Vaccination  Act;  Smiley  v.  Kan- 
sas, 196  U.  S.  466,  49  L.  Ed.  660,  26  Sup.  Ct.  289,  upholding  Kansas 
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Anti-tmst  Act  as  construed  to  forbid  inducing  four  wheat  buyers  in 
single  town  to  agree  that  if  any  one  purchase  more  than  quarter  of 
wheat  coming  into  market,  he  shall  pay  others  three  cents  per  bushel  for 
excess;  In  re  Pacific  Electric  &  Automobile  Co.,  224  Fed.  222,  applying 
rule  to  statute  as  to  validity  of  conditional  sales;  New  York  Cent, 
etc.  R.  Co.  V.  Price,  159  Fed.  333,  16  L.  E.  A.  (N.  S.)  1103,  86  C.  C.  A. 
502,  applying  rule  to  State  statute  requiring  railroads  to  fence  right 
of  way. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 

Note,  40  L.  E.  A.  (N.  8.)  489. 

175  V.  S.  364>^82,  44  L.  Ed.  195,  20  Sup.  Ot.  138,  THE  PEDEO. 

Enemy  goods  shipped  before  commencement  of  hostilities  as  sub- 
ject of  maritime  prize.    Note,  Ann.  Gas.  1916B,  737. 

Corporation  as  alien  enemy.    Note,  5  B.  E.  0.  334. 

Dissolution  of  contract  of   affreightment  by  declaration  of  war. 
Note,  24  E.  E.  C.  413. 

175  V.  S.  382-383,  44  I..  Ed.  206,  20  Sup.  Ct.  152,  THE  OUIDO. 

Not  cited. 

175  V.  S.  384-395,  44  I..  Ed.  206,  20  Sup.  Ct.  148,  THE  BUENA  VENTUEA. 

Innocent  Spanish  vessel  with  cargo  of  lumber  Is  exempted  from  cap- 
ture by  President's  proclamation  of  April  26,  1898. 

Distinguished  in  The  Panama,  17i3  U.  S.  541,  44  L.  Ed.  579,  20  Sup. 
Ct.  482,  holding  President's  proclamation  of  April  26,  1898,  exempting 
"Spanish  merchant  vessels"  from  capture,  did  not  extend  to  armored 
mail  steamship. 

Dissolution  of  contract  of  affreightment  by  declaration  of    war. 
Note,  24  E.  E.  0.  414. 

175  U.  S.  396-406,  44  L.  Ed.  211,  20  Sup.  Ct  131,  KINO  T.  OBOSS. 

Garnishment  of  resident  debtor  to  reacb  debt  due  to  nonresident  de- 
fendant is  due  process  of  law. 

Approved  in  Rothschild  v.  Knight,  184  U.  S.  341,  46  L.  Ed.  680,  22 
Sup.  Ct.  393  (affirming  176  Mass.  54,  67  N.  E.  337),  holding,  under 
Massachusetts  statutes,  debt  due  nonresident  may  be  seized  by  trustee 
process;  Johnson  v.  Foster,  69  Ark.  618,  65  S.  W.  106,  holding,  under 
act  of  April  19,  1895,  constructive  service  upon  defendant  and  per- 
sonal service  on  garnishee  confer  jurisdiction  to  determine  amount  due 
and  order  payment;  Bates  Machine  Co.  v.  Norton  Iron  Works,  113  Ky. 
379,  68  S.  W.  425,  where  debtor  is  resident,  fact  that  debt  is  about 
to  be  collected  by  nonresident  creditor  and  money  removed  from  State 
is  sufficient  ground  for  attachment  under  Code,  §  194;  Bayer  t.  Love- 
lace, 204  Mass.  329,  90  N.  E.  538,  service  of  trustee  process  on  forei&m 
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corporation  within  State  gives  court  jmisdiction  of  debt,  though  both 
plaintiff  and  defendant  are  nonresidents;  Babbitt  v.  Shearer,  193  Mass. 
79,  118  Am.  St  Rep.  449,  78  N.  E.  770,  liability  of  domestic  corpora- 
tion on  life  policy  to  resident  of  another  State  is  property  within  juris- 
diction of  local  courts;  Bloomingdale  v.  Weil,  29  Wash.  624,  626,  70 
Pac.  99,  100,  holding  assignee,  under  foreign  deed  of  assignment,  will 
prevail  in  suit  to  quiet  title  against  foreign  attaching  creditors,  though 
acknowledgment  of  deed  not  sealed. 

Distinguished  in  Kemper-Thomas  Paper  Co.  ▼.  Shyer,  108  Tenn.  451, 
67  S.  W.  857,  holding  unconstitutional  Tenn.  Code,  §  5298,  providing 
for  deficiency  judgment  against  nonserved  nonappearing  nonresident. 

Service  of  process  constituting  due  process  of  law.  NotOi  50 
If .  R.  A.  597. 

Where  debt  gamishable.    Note,  67  L.  R.  A.  209,  212. 

Power  to  levy  by  gamlsbee  process  at  zesldonce  of  dslytor  ceases  from 
date  of  Insolvency  proceedings  at  residence  of  creditor. 

Approved  in  Union  Savings  Bank  v.  Carnegie  Trust  Co.,  37  App. 
D.  C.  553,  note  belonging  to  trust  company  in  liquidation  in  New  York 
did  not  become  subject  to  attachment  by  local  creditors  on  being .  sent 
into  District  for  collection. 

Conditions  in  policy  as  to  keeping,  producing  and  preserving  books 
and  papers.    Note,  51 1«.  R*  A.  715. 

Transfer  of  property  out  of  State  by  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  creditors.    Note,  65  L.  R.  A.  368. 

175  U.  &  409-414,  44  L.  Sd.  217,  20  Sup.  Ot.  153,  ABBOTT  ▼.  TACOMA 
BANK  OF  COMMERCE. 

State  decision  in  favor  of  the  Federal  Jurisdiction  in  another  action 
eaxinot  be  reviewed  under  Revised  Statutes,  section  709,  as  a  decision  in 
an  authority  exercised  under  the  United  States. 

Approved  in  De  Lamar's  Nevada  etc.  Min,  Co.  v.  Nesbitt,  177  U.  S. 
529,  44  L.  Ed.  874,  20  Sup.  Ct.  718,  holding  decision  of  State  court 
in  favor  of  right  claimed  by  party,  under  act  of  Congress,  suspending 
forfeiture  of  mining  claims  not  reviewable  on  error. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  530. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
39,  54. 

Distinction  between  authority  exercised  under  the  United  States  and 
denial  of  title,  xlstht,  privilege  or  immunity  claimed  thereunder,  stated. 

Approved  in  United  States  v.  Fisher,  38  App.  D.  C.  54,  denying  writ 
of  error  to  Supreme  Court  of  United  States  on  ground  that  Secretary 
of  the  Interior  had  misinterpreted  certain  acts  of  Con^n^ess. 
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Even  though  repnUtion  constitiites  property,  one  is  not  depriyad  of 
hlfl  repntation  without  dne  proeeos  of  law,  I17  denial  of  his  right  to  an 
action  for  defamatory  words  in  a  pleading. 

Distinguished  in  Wade  v.  National  Bank  of  Commerce,  114  Ped. 
378,  holding  action  will  lie  for  injuries  to  reputation  from  false  and 
defamatory  matter  contained  in  complaint. 

175  U.  a.  414-423,  44  la.  Ed.  219,  20  8np.  Ot.  156,  SAMILTON  T.  BATH- 
BONE. 

District  of  Columbia  Bevlsed  SUtntes,  section  728,  enables  wife  to 
deyise  all  her  property. 

Approved  in  Shea  v.  McMahon,  16  App.  D.  C.  73,  reaffirming  rule; 
Balster  v.  Cadick,  29  App.  D.  C.  408,  devise  of  "all"  property  of  testa- 
trix "of  every  kind"  is  not  subject  to  husband's  curtesy;  Bronson  v. 
Brady,  28  App.  D.  G.  261,  whether  or  not  wife  can  sue  husband  on 
note,  her  assignee  may  do  so;  State  v.  So^^er,  157  Ind.  369,  61  N.  E. 
788,  holding  under  act  of  March  17,  1875,  as  construed  on  appeal  from 
order  granting  license,  appellee  protected  only  for  sales  made  prior  to 
close  of  term  when  appeal  possible. 

Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  R.  A.  366. 

Prior  acts  may  be  resorted  to  in  construing  statntes  to  solve  but  not 
to  create  an  ambignity. 

Approved  in  United  States  v.  York,  131  Fed.  329,  construing  Rev. 
Stats.,  §  5427,  punishing,  aiding  or  abetting  commission  of  naturaliza- 
tion offenses;  Cheney  v.  State,  165  Ind.  125,  74  N.  E.  893,  construing 
Acts  1903,  p.  360,  §  1,  relating  to  publication  of  notices  affecting 
county  affairs. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  constmctioa 
of  statute.    Note,  Ann.  Oas.  1915B,  626. 

Province  of  construction  lies  wholly  within  domain  of  ambignity. 
Approved  in  United  States  v.  Lexington  Mill  etc.  Co.,  232  U.  S.  410, 
Ik  R.  A.  1915B,  774,  58  L.  Ed.  662,  34  Sup.  Ct.  337,  holding  Food  and 
Drugs  Act  of  June  30, 1906,  did  not  forbid  use  of  poisonous  substances 
in  such  small  quantities  as  not  to  impair  health;  Baker  v.  Swigart,  199 
Fed.  867, 118  C.  C.  A.  313,  applying  rule  to  Reclamation  Act  of  June  17, 
1902;  Casey  v.  Barber  Asphalt  Paving  Co.,  192  Fed.  436,  plant  for  mix- 
ing materials  for  asphalt  pavement  held  not  to  be  ''factory";  United 
States  V.  Oregon  etc.  R.  Co.,  186  Fed.  891,  applying  rule  to  construction 
of  railway  land  grant ;  United  States  v.  Baltimore  etc.  Co.,  184  Fed.  95, 
holding  that  Federal  statute  prescribing  handholds  for  railway  cars 
applied  to  tenders  where  such  handholds  were  of  little  use;  United  States 
V.  Four  Hundred  and  Twenty  Dollars,  162  Fed.  805,  holding  that  statute 
penalizing  failure  of  master  of  vessel  to  deliver  nmnifest  of  aliens  on 
board  did  not  apply  to  making  of  incorrect  statements  therein;  United 
States  V.  Musgrave,  160  Fed.  703,  applying  rule  to  statute  forbidding 
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sending  of  obscene  letters  through  mails;  Southern  Ry.  Co.  v.  Macliin- 
ists'  Local  Union,  111  Fed.  57,  holding  Tennessee  Acts  1875,  c.  93,  pro- 
hibiting knowingly  enticing  away  of  anyone  under  employ  of  another 
prevented  labor  unions  from  influencing  apprentices  to  leave  employ; 
In  re  Fixen^  102  Fed.  298,  50  L.  B.  A.  605,  42  C.  C.  A.  354,  holding  under 
section  67g,  Bankruptcy  Act  of  1898,  requiring  surrender  of  preferences 
by  creditors  desiring  to  prove  balance  of  debt  applies  to  payments  re- 
ceived in  due  course;  Holdoi  ▼.  United  States,  24  App.  D.  C.  335,  adher- 
ing to  literal  construction  of  statute  forbidding  pollution  of  river  as 
against  objection  that  such  construction  would  prevent  manufacture 
of  gas;  Eieckhoefer  v.  United  States,  19  App.  D.  C.  416,  ''Indemnity 
Fund,"  received  from  foreign  governments  is  "public  money"  within 
statute  penalizing  embezzlement;  State  v.  Minneapolis  Milk  Co.,  124 
Minn.  39,  61  L.  B.  A.  (N.  8.)  244,  144  N.  W.  419,  refusing  to  look  to 
original  statute  for  penalty  not  mentioned  in  revision ;  State  ex  rel.  Mor- 
rison County  Agricultural  Society  v.  Iverson,  120  Minn.  253,  139  N.  W. 
500,  appl3ring  rule  to  statute  providing  for  State  aid  to  district  and 
county  agricultural  societies  holding  annual  fairs;  State  v.  Stroschein, 
99  Minn.  251, 109  N.  W.  236,  law  with  reference  to  sales  of  intoxicating 
liquor  to  minors  held  not  to  have  been  changed  by  revision  of  statutes; 
Jay  V.  School  Dist.,  24  Mont.  225,  61  Pac.  252,  holding  under  Pol.  Code, 
§  1756,  preventing  hiring  teacher  for  more  than  three  months  or  one  hav- 
ing legal  certificate  in  force  prevents  hiring  teacher  for  nine  months; 
'  Asbury  v.  Town  of  Albemarle,  162  N.  C.  250,  44  L.  B.  A.  (N.  8.)  1189, 
78  S.  E.  148,  word  ''corporation"  in  statute  held  not  to  include  indi- 
vidual or  partnership;  Battle  v.  City  of  Rocky  Mount,  150  N.  C.  334,  72 
S.  E.  355,  holding  statute  requiring  aldermen  of  certain  town  to  elect 
recorder  to  be  mandatory;  State  v.  Young,  74  Or.  403,  145  Pac.  649, 
applying  rule  to  statute  limiting  hours  of  labor  in  factories;  State  v. 
Putnam,  60  Wash.  388,  111  Pac.  240,  refusing  to  construe  together  act 
imposing  license  tax  upon  sale  of  intoxicants  and  act  regulating  sale  of 
intoxicants  by  druggists ;  State  v.  Harden,  62  W.  Va.  331,  58  S.  E.  723, 
applying  rule  to  charter  of  town  which  amended  and  re-enacted  prior 
charter;  dissenting  opinion  in  People  v.  Harrison,  191  111.  271,  61  N.  E. 
104,  majority  holding  under  Illinois  statutes  general  provisions  of  stat- 
ute are  construed  to  effectuate  main  intent  though  particular  provisions 
not  given  literal  reading;  dissenting  opinion  in  McPherson  v.  State,  174 
Ind.  80,  90  N.  E.  616,  applying  rule  to  construction  of  local  option  law; 
dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  apply- 
ing rule  in  construction  of  referendum  statute. 

Distinguished  in  Merchants'  Nat.  Bank  v.  United  States,  214  U.  S.  40, 
53  L.  Ed.  901,  29  Sup.  Ct.  593,  holding  section  3411,  Rev.  Stats.,  provid- 
ing for  tax  exemption  of  bank  circulation  did  not  apply  to  national 
banks. 
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The  word  ''property*'  Indndee  every  rlftht  end  Interest  which  %  person 
has  In  lands  and  chattels. 

Approved  in  Young  v.  Norris  Peters  Co.,  27  App.  D.  C.  147,  constru- 
ing word  "property''  in  will  to  include  real  property. 

Time  of  death  of  one  presumed  dead  after  seven  years'  absence. 
Note,  26  L.  E.  A.  (N.  S.)  298. 

175  XT.  S.  42S-500,  44  L.  Ed.  223^  20  Sup.  GNi.  168,  IiA  ABRA  8ILVEB 
MINTNO  GO.  T.  T7NITED  STATES. 

Suit  by  attorney  general  under  act  of  1892,  In  Oonrt  of  Olalms,  is  a 
"case"  within  Constitution,  article  m,  section  2. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  320,  48  L.  Ed. 
462,  24  Sup.  Ct.  277,  upholding  Supreme  Court's  jurisdiction  of  fore- 
closure suit  by  South  Dakota  as  donee  of  bonds  issued  by  North  Caro- 
lina and  secured  by  railway  mortgage;  Hale  v.  Coffin,  114  Fed.  574,  hold- 
ing Federal  court  has  jurisdiction  to  subject  to  decedent's  debts  property 
in  hands  of  distributees  after  probate  court's  administration  complete; 
dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  107, 145  S.  W.  1015, 
arguendo. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "pro- 
ceeding."   Note,  21  Ann.  Gas.  669. 

The  award  of  execution  is  an  essential  part  of  every  Judgment. 
Approved  in  People  of  Porto  Rico  v.  Rosaly  y  Castillo,  227  U.  S.  276, 
57  L.  Ed.  509,  33  Sup.  Ct.  352,  government  of  Porto  Rico  is  not  subject 
to  suit. 

Judicial  power  cannot  be  used  arbitrarily. 
Approved  in  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  493,  80  C.  C.  A.  301, 
determining  right  to  review  order  setting  aside  decree  and  striking 
amended  pleadings  from  files. 

« 

Declaration  of  agent  binds  principal  only  when  it  is  made  daring 
continuance  of  agency. 

Distinguished  in  Horlick's  Malted  Milk  Co.  v.  A.  Spiegel  Co.,  155 
Wis..^ll,  144  N.  W.  276,  admitting  as  evidence  for  defendant  reports 
made  to  plaintiff  by  its  agents. 

Admissibility  of  reports  by  agent  or  employee  to  employer,  to  prove 
fact  in  issue.    Note,  18  L.  E.  A.  (N.  S.)  231. 

Miscellaneous.  Cited  in  Wallace  v.  Adams,  143  Fed.  724,  74  C.  C.  A. 
540,  act  of  1902,  creating  Citizenship  Court  empowered  to  review  final 
Federal  judgments  which  had  been  affirmed  by  Supreme  Court  was  va^id 
as  agaius.t  successful  litigants  who  had  not  procured  allotments  prior 
to  its  passage;  Jones  ▼.  Slaughter^  28  App.  D.  C.  46,  referring  histori- 
cally to  cited  case. 
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175  U.  a.  50(MM)9,  44  3L  Sd.  251,  20  Sap.  Ot.  166,  UNITED  8TATS8  T. 


Appeal  will  n^t  be  dlanlaeed  for  want  of  asHgiunent  of  erron. 
Approved  in  Columbia  Heights  Realty  Co.  ▼.  Rndolph,  217  U.  S.  552, 
19  Ann.  Oas.  864,  54  L.  Ed.  879,  30  Sup.  Ct.  581,  where  defendants  in 
error  made  no  objection  for  failure  to  assign  errors ;  Bernard  v.  Lea,  210 
Fed.  587,  127  C.  C.  A.  219,  refusing  to  dismiss  where  assignment  of 
errors  was  filed  after  allowance  of  appeal;  Memphis  v.  St.  Louis  etc. 
R.  Co.,  183  Fed.  531, 106  C.  C.  A.  75,  appeal  to  Circuit  Court  of  Appeals 
need  not  be  dismissed  for  insufficient  assignments  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  842,  847. 

Hezlcan  grant  held  to  be  In  Mveralty. 
Approved  in  Bond  v.  Barela,  229  U.  S.  492,  57  L.  Ed.  1295,  33  Sup.  Ct. 
809  (affirming  16  N.  M.  678,  120  Pac.  713),  arguendo. 

Semble,  that  after  country  waa  In  possesalon  of  United  States  forces 
and  after  treaty  of  cession  had  been  signed,  no  Mexican  official  could  make 
new  land  grant. 

Approved  in  State  v.  Russell,  38  Tex.  Civ.  21,  85  S.  W.  292,  arguendo. 
176  U.  8.  509-525,  44  L.  Ed.  255,  20  8up.  Ctl  159,  T7NITED  STATES  v. 


Long  and  uninterrupted  possession  of  real  property  creates  presump- 
tion of  tiUe. 

Approved  in  Central  Coal  etc.  Co.  v.  Penny,  173  Fed.  343,  97  C.  G.  A. 
600,  reaffirming  rule;  United  States  v.  Pendell,  185  U.  S.  197,  200,  46 
L.  Ed.  870,  872,  22  Sup.  Ct.  627,  629,  holding  existence  of  valid  Spanish 
grant  and  proper  record  thereof  presumed  from  evidence  of  uninter- 
rupted possession  from  1790  until  filing  of  confirmation  petition;  Carter 
V.  Walker,  186  Ala.  143,  65  South.  171,  presuming  grant  from  govern- 
ment of  land  used  as  highway;  Townsend  v.  Boyd,  217  Pa.  396,  12 
L.  R.  A.  (N.  S.)  1148,  66  Atl.  1102,  where  unchallenged  title  to  land  has 
been  enjoyed  for  many  years,  court  may  presume  grant  as  against  lessee 
of  land  for  two  thousand  years;  State  v.  Bruni,  37  Tex.  Civ.  14,  83  S.  W. 
215,  evidence  of  possession  and  recitals  in  ancient  deeds  held  to  create 
presumption  of  grant,  though  not  going  back  so  far  as  grant  itself ;  dis- 
senting opinion  in  Oregon  etc.  R.  Co.  v.  Grubissich,  206  Fed.  590,  124 
C.  C.  A.  375,  majority  holding  that  grant  will  not  be  presumed  where 
origin  of  title  is  known,  and  is  at  variance  with,  supposition  of  grant. 

Distinguished  in  Chavez  v.  United  States,  175  U.  S.  563,  44  L.  Ed.  273, 
20  Sup.  Ct.  205,  holding  possession  until  1848,  under  alleged  grant  in 
1831,  insufficient  to  raise  presumption  of  grant;  Orcp:on  etc.  R.  Co.  v. 
Grubissich,  206  Fed.  582,  124  C.  C.  A.  375,  grant  will  not  be  presumed 
where  origin  of  title  is  known,  and  is  at  variance  with,  supposition  of 
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grant;  Sena  ▼.  American  Turqnoise  Co.,  14  N.  M.  620,  98  Pac.  172,  evi- 
dence of  possession  and  acts  of  dominion  held  insufficient  to  raise  pre- 
sumption of  confirmation  of  imperfect  Spanish  grant.  • 

175  17.  8.  526-628,  44  L  Ed.  261,  20   Snp.  Ot.  196,  BABDE8  ▼.  FIRST 
NAT.  BANE. 

Review  by  wilt  of  error  under  Judiciary  Act  of  1891,  c.  191,  requires 
certificate  after  final  Judgment. 

Approved  in  Elliott  v.  Toeppner,  187  U.  S.  334,  47  L.  Ed.  203,  23  Sup. 
Ct.  136,  holding  proceedings  upon  jury  trial  in  bankruptcy  proceeding 
cannot  be  re-examined  upon  appeal  from  judgment  that  defendant  was 
not  bankrupt ;  Arkansas  v.  Schlierholz,  179  U.  S.  601,  45  L.  Ed.  337,  21 
Sup.  Ct.  231,  holding  question  of  Circuit  Court's  jurisdiction  not  suffi- 
ciently certified  by  order  allowing  appeal  from  decision  on  merits  dis- 
charging land  office  agent  from  custody  of  sheriff;  Bardes  v.  Hawarden 
Bank,  178  U.  S.  526,  44  L.  Ed.  1177,  20  Sup.  Ct.  1001,  holding  District 
Courts  have  no  jurisdiction  under  Bankruptcy  Act  of  1896  of  actions  to 
reduce  to  possession  alleged  assets  of  bankrupt;  In  re  Mueller,  135  Fed. 
713,  68  C.  C.  A.  349,  bankruptcy  court's  order  allowing  claim  against 
estate  of  partner  as  surety,  which  had  been  proved  against  firm,  is  re- 
viewable  by  appeal  and  not  on  petition  to  revise ;  In  re  Friend,  134  Fed. 
782,  67  C.  C.  A.  500,  judgment  confirming  composition  is  judgment  grant- 
ing discharge,  reviewable  by  appeal  under  Bankruptcy  Act  of  1898,  §  25a ; 
In  re  Scherber,  131  Fed.  124,  denying  jurisdiction  of  bankruptcy  trus- 
tee 's  petition  to  recover  preference  by  summary  proceedings  where  there 
was  no  allegation  that  respondent's  claim  colorable  only;  In  re  Jacobs, 
99  Fed.  542,  39  C.  C.  A.  647,  holding  appeal  may  be  taken  to  Circuit 
Court  of  Appeals  from  final  decree  of  District  Court  in  ordinary  way 
from  decree  setting  aside  fraudulent  conveyance  by  bankrupt. 

Distinguished  in  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  18,  59 
C.  C.  A.  94,  holding  Bankruptcy  Act  of  1898  excludes  appeal  to  Supreme 
Court  from  Circuit  Court  of  Appeals'  decision  allowing  or  rejectingf 
claim,  except  on  certificate  from  Supreme  Court;  In  re  Lewin,  103  Fed. 
851,  holding  proceeding  under  section  60d,  Bankruptcy  Act  of  1898,  to 
re-examine  transaction  by  which  bankrupt  transferred  property  to  attor- 
ney is  statutory  and  requires  no  regular  process. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1017. 

175  U.  8.  528-^46,  44  L.  Ed.  262,  20  Sup.  Ot.  197,  Cm/OSINQa  ▼.  RICH- 
MOND OOTTNTSr  BOABD  OF  EIHTCATIOK. 

Failure  to  maintain  liigh  school  for  colored  children  while  maintainlncr 
high  school  for  white  children  held  not  to  be  denial  of  equal  protectKm 
of  law. 

Approved  in  Strange  v.  Board  of  Commrs.,  173  Ind.  651,  91  N.  E.  246, 
upholding  statute  providing  for  improvement  of  highways,  though  made 
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inapplicable  to  towns  of  more  than  thirty  thousand  inhabitants;  Ham- 
mer ▼.  State,  173  Ind.  206, 140  Am.  St.  Bep.  248,  21  Ann.  Oaa.  1034,  24 
L.  &.  A.  (N.  S.)  795,  89  N.  £.  853,  upholding  statute  penalizing  wearing 
of  secret  society  badge  by  nonmember;  Morrison  v.  State,  116  Tenn.  550, 
95  S.  W.  498,  upholding  act  providing  for  separation  of  white  and 
colored  passengers  on  street-cars ;  Hopkins  y.  City  of  Richmond,  117  Va. 
724,  86  S.  £.  147,  upholding  law  providing  for  segregation  of  races  within 
municipality. 

Distinguished  in  McFarland  v.  Gk>in8,  96  Miss.  76,  50  South.  494,  hold- 
ii^  State  statute  providing  for  agrieultural  school  for  white  pupils  exclu- 
sively is  invalid. 

Separation  of  white -and  colored  pupils  for  purposes  of  education. 
Note,  18  Ann.  Oaa.  848. 

175  17.  8.  546-652,  44  L.  Ed.  267,  20  Sup.  Ok.  219,  PEABODY  ▼.  UNITED 
STATES. 

Not  cited. 

175  17.  8.  562-563,  44  L.  Ed.  269,  20  Sap.  Ot.  201,  OHAVEZ  ▼.  UNITED 
STATES. 

Not  cited. 

175  U.  a  664-^670,  44  L.  Ed.  274,  20  8up.  Ot.  236,  NOBTHEBN  PAC.  B.  B. 
CO.  ▼.  AllACKEB. 

lAw  deals  tenderly  with  eoe  entering  land  bona  fide  to  m*ke  home 
thereon. 

Approved  in  United  States  v.  CoDett,  159  Fed.  933,  87  C.  C.  A.  460, 
evidence  held  insufficient  to  justify  cancellation  of  homestead  patent  for 
fraud ;  Manley  v.  Tow,  UO  Fed.  248,  holding  13  Stat.  72,  granting  land 
to  Iowa  in  aid  of  railroad  construction  did  not  convey  unearned  portions 
for  use  of  company  to  prefer  company  to  prior  settlers;  Northern  Pac. 
Ry.  Co.  V.  Nelson,  22  Wash.  533,  61  Pac.  707,  holding  withdrawal  of 
lands  by  Land  Department  in  filing  plat  of  proposed  route  by  railroad 
withdrew  land  from  homestead  entry;  dissenting  opinion  in  Weyer- 
haeuser V.  Hoyt,  219  U.  S.  415,  55  L.  Ed.  276,  31  Sup.  Ct.  300,  majority 
holding  that  lands  embraced  in  list  of  indemnity  selections  are  not  sub- 
ject to  entiy  between  date  of  filing  list  and  date  of  its  approval ;  dissent- 
ing opinion  in  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  353,  101  Pac. 
186,  majority  holding  final  proof  on  homestead  entry  insufficient. 

Distinguished  in  Tarpey  v.  Madsen,  178  U.  S.  220,  44  L.  Ed.  1045,  20 
Sup.  Ct.  850,  holding  law  grants  no  consideration  to  claimant  endeavor- 
ing to  oust  railway  company  whose  claim  after  abandonment  of  prior 
entry  remained  undisputed. 
XVin— 24 
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Appropriated  landa  are  excluded  from  railroad  grant. 
Approved  in  Knepper  y.  Sands,  194  U.  S.  486,  48  K  Ed.  1086,  24  Snp. 
Ct.  744,  bona  fide  purchaser  from  grantee  railroad  not  protected  by 
Adjustment  Act  where  he  purchased  after  act  unearned  lands  included 
in  Iowa  State  railroad  grant. 

176  U.  8.  571-688,  44  L  Ed.  276,  20  Bnp.  Ot.  222,  BIiAOKBTTBN  ▼.  PORT- 
LAND GOU)  MININa  OO. 

Adverse  claims  to  mining  property  are  cognizable  in  State  or  Federal 
court  under  Revised  Statutes,  section  2326. 

Approved  in  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  etc.  Con- 
centrating Co.,  200  U.  S.  613,  60  L.  Ed.  620,  26  Sup.  Ct.  754,  Warder  v. 
Loomis,  197  U.  S.  619,  49  K  Ed.  909,  25  Sup.  Ct.  797,  WilUtt  v.  Baker, 
133  Fed.  944,  Califomii  Oil  etc.  Co.  v.  MUler,  106  Fed.  990,  all  reaffirm- 
ing rule ;  Shulthis  v.  McDougal,  225  U.  S.  570,  66  L.  Ed.  1211,  32  Sup. 
Ct.  704,  suit  involving  rights  to  land  acquired  under  law  of  United  States 
does  not  present  Federal  question  unless  construction  of  law  is  involved ; 
Joy  V.  St.  Louis,  201  U.  S.  341,  60  L.  Ed.  781,  26  Sup.  Ct.  478,  petition 
in  ejectment  stating  that  there  is  dispute  over  construction  of  patent 
does  not  show  Federal  question  where  averments  show  controversy  is  as 
to  right  to  accretions;  M!cMillen  v.  Ferrum  Min.  Co.,  197  U.  S.  348,  49 
L.  Ed.  787,  25  Sup.  Ct.  533,  mere  fact  that  suit  brought  under  Rev.  Stats., 
§  2326,  to  try  adverse  rights  to  mining  claim,  does  not  necessarily  involve 
Federal  question;  Cramer  v.  Wilson,  195  U.  S.  416,  49  L.  Ed.  259,  25 
Sup.  Ct.  94,  contention  that  conveyance  was  either  in  fraud  of  creditors 
under  State  law  or  that  estate  remained  in  grantor  which  would  pass 
under  bankruptcy  assignee's  sale,  presents  no  Federal  question;  Beals  v. 
Cone,  188  U.  S.  186,  47  L.  Ed.  438,  23  Sup.  Ct.  276,  holding  action  under 
Rev.  Stats.,  §  2325,  in  support  of  adverse  mining  claim  is  not  necessarily 
reviewable  by  Supreme  Court  on  error;  Sweringen  v.  St.  Louis,  185  U.  S. 
44,  45,  46  L.  Ed.  199,  22  Sup.  Ct.  572,  holding  no  Federal  question  raised 
by  decision  of  State  court  that  distances  set  forth  in  Federal  patent  do 
not  bring  boundary  of  land  to  Mississippi  River;  Mountain  View  Min. 
etc.  Co.  V.  McFadden,  180  U.  S.  534,  46  K  Ed.  666,  21  Sup.  Ct.  488,  hold- 
ing judicial  notice  of  facts  which  plaintiff  did  not  rely  on  in  pleading 
cannot  make  them  part  of  complaint  to  raise  Federal  question ;  Kennard 
V.  Nebraska,  180  U.  S.  308,  46  L.  Ed.  1177,  22  Sup.  Ct.  881,  holding 
Nebraska  decision  that  Pawnee  reservation  lands  are  public  lands  within 
13  Stats,  at  Large,  47,  does  not  question  validity  of  statute  to  raise  Fed- 
eral question ;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  339,  46  L.  Ed. 
223,  21  Sup.  Ct.  173,  holding  mere  fact  that  Federal  court  appointed  re- 
ceiver does  not  render  all  actions  against  him  removable  to  Federal 
court ;  Avery  v.  Popper,  179  U.  S.  310,  46  L.  Ed.  205,  21  Sup.  Ct.  96,  hold- 
ing mere  fact  of  purchase  at  marshal's  sale  of  property  sold  under  exe- 
cution from  Federal  court,  where  validity  of  judgment  not  questioned, 
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'^oL  reviewable  on  error;  Chicago  etc.  Ry.  Co.  ▼.  Martin,  178  U.  S.  251, 
^  X^  ^Sd.  1067,  20  Sap.  Ct.  856,  holding  railway  and  receivers  sued  jointly 
for  ^wx-ongful  death  most  all  join  in  petition  for  removal;  De  Lamar's 
i^evada  etc.  Min.  Co.  v.  Nesbitt,  177  U.  S.  527,  44  L.  Ed.  874,  20  Sup. 

^t-    7X7,  holding  mere  fact  that  mining  company  claimed  title  under 

location  made  under  general  mining  laws  raises  no  Federal  question; 

SiioesHone  Mining  Co.  v.  Rutter,  177  U.  S.  505,  44  L.  Ed.  864,  20  Sup. 

^^-    726,  holding  suit  in  support  of  adverse  claim  to  mine  under  Rev. 

Stats-,    §§  2325,  2326,  not  within  Federal  jurisdiction  regardless  of  citi- 

zensHip;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  329,  44  L.  Ed.  490, 

20  Sni>.  Ct.  402,  holding  plaintiff  cannot  create  Federal  jurisdiction  by 

*^^eging  that  defendant  will  set  up  defense  under  Federal  law ;  Taylor  v. 

-^derson,  197  Fed.  387,  392,  unnecessary  allegation  that  plaintiff  in 

Ejectment  derived  title  through  Indian  allotment  held  not  to  show  Fed- 

^^^  jurisdiction;  Zikos  v.  Oregon  etc.  Nav.  Co.,  129  Fed.  899,  Congress 

J  ^y   ^►■uthorize  State  courts  to  entertain  suits  under  Federal  Employers' 

^«'l>ility  Act  of  AprU  22,  1908;  McGilvra  v.  Ross,  164  Fed.  607,  90 

^^  ^-    -A.  398,  suit  by  littoral  owners  to  enjoin  sale  by  State  of  adjacent 


Q     ^"^  lands  does  not  present  Federal  question ;  Myrtle  v.  Nevada  etc.  Ry. 
^     *\  ^37  Fed.  196,  action  for  injuries  caused  by  failure  of  railroad  to 
pj    r^^     <5ars  with  safety  appliances  not  removable  merely  because  com- 
X^^J*^*^*    alleges  defendant  engaged  in  interstate  commerce;  Terry  v.  Bird, 
ri^^^  -^^d.  594,  64  C.  C.  A.  160,  Circuit  Court  suit  by  Indian  to  determine 
a|^^     ^^    under  patent  issued  in  accordance  with  Indian  treaty  is  appeal- 
^^^^.^   directly  to  Supreme  Court;  Joy  v.  St.  Louis,  122  Fed.  527,  528,  hold- 
^*^^       ^^^tion  for  recovery  of  land  claimed  under  Spanish  grant  and  con- 
ion  of  Congress  without  diversity  of  citizenship  not  within  Federal 
^^ction;  Lamed  v.  Jenkins,  109  Fed.  101,  48  C.  C.  A.  252,  holding 
^a^^\^n,  under  Rev.  Stats.,  §  2326,  to  determine  right  to  possession  to 
Joining  claim,  does  not  necessarily  come  within  Federal   cognizance; 
Johnson  v.  Munday,  104  Fed.  594,  44  C.  C.  A.  64,  holding  action  in  sup- 
port of  adverse  mining  claim  does  not  involve  Federal  question;  Nome- 
Sinook  Co.  V.  Simpson,  1  Alaska,  583,  587,  and  Allen  v.  Myers,  1  Alaska, 
119,  both  upholding  Alaska  District  Court's  jurisdiction  to  determine 
adverse  interest  to  mines  in  suits  begun  under  Rev.  Stats.,  §  2326 ;  Gib- 
berson  v.  Wilson,  79  Ark.  583,  96  S.  W.  138,  upholding  stipulation  in 
adverse  suit  limiting  issues  to  be  tried;  dissenting  opinion  in  Tullock  v. 
Mulvane,  184  U.  S.  519,  46  L.  Ed.  668,  22  Sup.  Ct.  380,  majority  holding 
Federal  question  presented  by  claim  that  no  breach  of  injunction  bond 
condition  caused  by  filing  stipulation  in  cause  or  by  pendency  of  appeal. 
Distinguished  in  Vicksburg  Water-Works  Co.  v.  Vicksburg,  185  U.  S. 
^1 46  L.  Ed.  810,  22  Sup.  Ct.  586,  holding  bill  alleging  that  waterworks 
contract  is  impaired  by  ordinance  denying  liability  for  use  of  hydrants 
and  by  bond  election  for  municipal  plant   raises  Federal  question; 
Tiillock  V.  Mulvane,  184  U.  S.  508,  46  L.  Ed.  665,  22  Sup.  Ct.  376,  hold- 
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ing  Federal  questions  presented  by  claim  that  no  breach  of  condition  of 
injunction  bond  resulted  from  filing  stipulation  and  by  pendency  of 
appeal;  McCune  v.  Essig,  122  Fed.  690,  59  G.  G.  A.  429,  holding  re- 
movable suit  by  daughter  of  deceased  homestead  settler  to  recover  in- 
terest in  land  patented  to  widow  after  his  death. 

Circuit  Oourf  8  jurisdiction  depends  upon  statement  as  in  good  pleading 
showing  Federal  question  inyolved. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36 
Sup.  Gt.  101,  suit  between  riparian  owners  in  different  States  held  not 
to  present  Federal  question ;  City  of  Memphis  v.  Gumberland  Tel.  &  Tel. 
Go.,  218  U.  S.  629,  64  L.  Ed.  1187,  31  Sup.  Gt.  115,  Federal  question 
held  not  sufficiently  raised  in  suit  to  enjoin  enforcement  of  ordinance 
regulating  telephone  rates;  Bankers'  Mutual  Casualty  Go.  v.  Minnesota 
etc.  Ry.  Go.,  192  U.  S.  386,  48  K  Ed.  4910,  24  Sup.  Gt.  330,  dismissing 
writ  of  error  from  decision  of  Circuit  Court  of  Appeals,  holding  no 
Federal  question  raised  by  suit  against  railroad  to  recover  for  value  of 
lost  mail  package;  Defiance  Water  Go.  v.  Defiance,  191  U.  S.  191,  48 
L.  Ed.  143,  24  Sup.  Gt.  66,  holding  no  Federal  question  of  impairment 
of  contract  raised  by  ordinance  denying  validity  of  contract,  but  al- 
lowing rentals  with  provision  to  prevent  estoppel;  Boston  etc.  Mining 
Co.  V.  Montana  Ore  Purchasing  Co.,  188  U.  S.  640,  47  L.  Ed.  682,  23 
Sup.  Gt.  438,  holding  Federal  question  cannot  be  raised  by  averments 
as  to  probable  defenses  to  be  raised  by  defendants;  American  Sugar 
Refining  Go.  v.  New  Orleans,  181  U.  S.  281,  45  K  Ed.  862,  21  Sup.  Gt. 
648,  holding  Court  of  Appeals  has  jurisdiction  where  Circuit  Court's 
jurisdiction  rested  on  diverse  citizenship,  though  some  questions  oould 
have  been  certified  to  Supreme  Court;  Lampasas  v.  Bell,  180  U.  S.  283, 
45  L.  Ed.  630,  21  Sup.  Gt.  370,  holding  city  cannot  complain  that  new 
incorporation  bringing  in  new  inhabitants  violates  constitutional  rights 
of  such  persons  by  giving  them  no  hearing;  Western  Union  TeL  Co. 
V.  Ann  Arbor  R.  R.  Co.,  178  U.  S.  244,  44  K  Ed.  1064,  20  Sup.  Ct. 
869,  holding  insufficient  to  show  Federal  question  bill  alleging  simply 
that  telegraph  company  has  right  to  maintain  line  on  railroad  under 
Federal  statute ;  W.  G.  Coyle  &  Go.  v.  Stem,  193  Fed.  587, 113  G.  G.  A. 
450,  petition  to  seize  and  sell  vessel  under  mortgage  held  not  to  show 
removable  controversy ;  Leggett  v.  Great  Northern  Ry.  Co.,  180  Fed.  315, 
refusing  to  remove  suit  arising  under  Employers'  Liability  Act  of  June 
11, 1906,  and  Safety  Appliance  Act  of  March  2, 1893 ;  Larabee  v.  DoUey, 
175  Fed.  382,  sustaining  Federal  jurisdiction  of  suit  to  enjoin  bank  from 
accepting  provisions  of  State  bank  guaranty  law;  Nelson  v.  Southern 
Ry.  Co.,  172  Fed.  483,  484,  and  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed. 
986,  both  refusing  to  remove  case  arising  under  Employers'  Liability 
Act  of  April  22,  1908;  Owensboro  v.  Owensboro  Water- Works  Co.,  115 
Fed.  321,  53  C.  C.  A.  146,  holding  Supreme  Court  has  exclusive  juris- 
diction of  appeal  in  case  involving  constitutionality  of  State  statute  as 
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'^^g^A'^^^fi  Federal  Constitution;  Missouri  etc.  Ry.  Co.  y.  Hollan,  49  Tex. 
^^^-  ®S|  107  S.  W.  647,  refusing  to  remove  to  Federal  eourt  where  eause 
of  a,cfci.4m  arose  in  Indian  Territory  under  laws  of  Aikansas  made  appli- 
^^^      -^hereto  by  aet  of  Congress. 

^^i^  ^fcingnished  in  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co., 
162    :B^— *4.  604,  89  C.  C.  A.  361,  question  of  constructioQ  of  right  of  way 
of  Mareh  3, 1876,  held  properly  presented. 

adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  634. 


eiei 


will  not  IncUua  to  dismiss  for  want  of  juxMletton  imlsw  facts 
of  xecoKd  eresla  a  legal  certainty  of  that  condnslon. 

roved  in  William  H.  Perry  Co.  v.  Elosters  Aktie  Bolag,  162  Fed. 

C.  C.  A.  321,  proof  of  plaintiflTs  eorporate  existence  held  suffi- 

«3n  motion  to  dismiss;  Illinois  Cent.  R.  Co.  v.  Coley,  121  Ey.  396, 

i^-    ^Bt  A.  (N.  8.)  370,  89  S.  W.  237,  and  Rutherford  v.  Illinois  Cent.  R. 

^-»     11.^0  Ky.  23,  86  S.  W.  200,  both  denying  removal  to  Federal  court 

'^^'^        »und  that  parties  had  been  joined  merely  to  defeat  removal. 

case  may  arise,  under  Bevlaed  Statutes,  sections  2S25-2328,  pcesent- 
^Srcftestlon  essentially  Federal. 

f^^^^;^^roved  in  State  v.  Frost,  113  Wis.  668,  89  N.  W.  924,  holding  in- 
4ion  in  equity  to  restrain  Federal  receiver  from  destroying  rail- 
alleging  amount  involved  therein  exceeds  two  thousand  dollars 
ive  of  costs,  is  removable. 

,  &  688^609,  44  K  Ed.  284,  20  Bo^.  Ot.  228,  UNITSD  STATES  ▼. 


^^niere  parties  make  decision  of  engineer  en  disputed  matters  conduslTe, 
will  not  leviae. 

^:k>roved  in  United  States  v.  McMullen,  222  U.  S.  470,  66  K  Ed.  278, 

^^p.  Ct.  128,  sembie,  that  Secretary  of  Navy  in  granting  extension 

e  on  contract  4loes  not  represent  United  States ;  Penn  Bridge  Co. 

'^.^^ershaw  County,  226  Fed.  729,  refusing  to  allow  recovery  for  extra 

^ork  and  materials  required  by  engineers;  United  States  v.  Cooke,  207 

'fed.  686,  upholding  decision  of  engineers  that  cement  gravel  was  not 

loek  within  terms  of  contract;  Second  Nat.  Bank  v.  Pan-American 

Bridge  Co.,  183  Fed.  396,  106  C.  C.  A.  611,  it  is  not  sufficient  for 

eontractor  to  show  that  architect's  certificate  was  withheld  unreasonably 

and  unfairly;  United  States  v.  Hurley,  182  Fed.  779,  106  C.  C.  A.  208, 

final  acceptance  by  officer  in  charge  of  construction  held  to  bar  claim  by 

government  for  defective  work;  McMullen  v.  United  States,  167  Fed. 

^  93  C.  C.  A.  96,  though  contractor  was  given  right  to  apply  for 

extension  of  time,  his  sureties  were  discharged  by  extension  given  with- 

oat  their  consent ;  Memphis  Trust  Co.  v.  Brown-Ketchum  Iron  Wks.,  166 

^ed.  403,  404,  93  C.  C.  A.  162|  enforcing  provision  in  building  contract 
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that  architect  should  determine  all  matters  in  dispute;  Bush  v.  Jones, 
144  Fed.  945,  6  L.  B.  A.  (N.  S.)  774,  76  C.  C.  A.  582,  where  contract 
provided  for  final  payment  thirty  days  after  completion  only  on  archi- 
tect's  certificate,  evidence  that  work  completed  in  substantial  com- 
pliance with  contract  not  alone  sufficient  to  entitle  contractor  to  pay- 
ment ;  Roberts  etc.  Shoe  Co.  v.  Westinghouse  etc.  Mfg.  Co.,  143  Fed.  224, 
74  C.  C.  A.  348,  where  contract  provided  for  reference  of  disputes  to 
engineer,  reserving  right  of  decision  by  arbiters,  decision  of  engineer 
on  question  referred  is  conclusive,  in  absence  of  fraud,  where  reserved 
right  of  appeal  not  exercised ;  Guild  v.  Andrews,  137  Fed.  371,  70  C.  C.  A. 
49,  i&pplying  rule  to  sewer  contract  making  engineer  arbiter  of  amount 
and  character  of  work  and  compensation  to  be  paid ;  American  Bonding 
etc.  Co.  V.  Gibson  County,  127  Fed.  673,  62  C.  C.  A.  397,  holding  owner 
cannot  recover  "per  diem  damages  for  noncompletion  of  building*' 
where  no  certificate  of  architect  required  by  contract  was  shown; 
Parlin  &  Orendorff  Co.  v.  Greenville,  127  Fed.  61,  61  C.  C.  A.  691,  hold- 
ing committee  of  council  charged  with  acceptance  of  garbage  furnace 
could  not  capriciously  and  unreasonably  refuse  to  accept  furnace  prop- 
erly built ;  United  States  v.  Bonness,  125  Fed.  490,  60  C.  C.  A.  321,  hold- 
ing government  bound  by  judgment  honestly  exercised  of  logging  super- 
intendents chosen  to  supervise  cutting  of  timber  on  Indian  reservation; 
United  States  v.  Venable  Const.  Co.,  124  Fed.  273,  holding  estimate 
of  engineer  of  amount  of  stone  used  in  coast  batteries,  settlement  to 
be  based  on  engineer's  estimates,  binds  contractor  in  absence  of  fraud ; 
United  States  v.  Smythe,  120  Fed.  33,  holding  superintendent  of  mint 
liable  for  loss  of  public  moneys  destroyed  by  fire  throug:h  negligence 
of  subordinate;  Boyce  v.  United  States  Fidelity  etc.  Co.,  Ill  Fed.  143, 
49  C.  C.  A.  276,  holding  where  municipal  public  work  was  to  proceed 
to  satisfaction  of  trustees  having  charge  thereof,  forfeiture  by  trustees 
cannot  be  impeached  without  showing  fraud ;  Shriner  v.  Craft,  166  Ala. 
158, 139  Am.  St.  Bep.  19,  28  L.  B.  A.  (N.  S.)  450,  51  South.  888,  uphold- 
ing provision  in  building  contract  making  architect's  certificate  con- 
clusive as  to  damage  from  contractor's  default;  City  of  Atchison  v. 
Rackliife,  78  Kan.  325,  96  Pao.  479,  holding  that  engineer  was  em- 
powered to  decide  whether  material  excavated  was  rock  to  determine 
rate  of  payment;  Filston  Farm  Co.  v.  Henderson  &  Co.,  106  Md.  369, 
67  Atl.  233,  but  holding  that  architect's  certificates  had  been  waived; 
Standard  Const.  Co.  v.  Brantley  Granite  Co.,  90  Miss.  25,  43  South. 
300,  upholding  stipulation  in  building  contract  that  granite  used  must 
be  satisfactory  to  architect;  Leiter  v.  Dwyer  Plumbing  etc.  Co.,  66  Or. 
480,  133  Pac.  1182,  right  of  architect  to  suspend  work  under  building 
contract  held  not  subject  to  review  by  court;  Dallas  etc.  Loan  Assn.  v. 
Thomas,  36  Tex.  Civ.  272,  81  S.  W.  1044,  where  contract  required 
building  to  be  completed  to  architect's  satisfaction,  and  latter  testified 
that  certain  things  necessary  to  complete  building,  contractor's  sureties 
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59!^^  by  this  determination ;  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S. 
j^\  ^'^  L.  Ed.  872,  33  Sup.  Ct.  179,  ai^endo. 
eo^  ^tiiiguighed  in  Scully  v.  United  States,  197  Fed.  336,  allowing  re- 
^^Yv^^    for  work  done  in  surveying  public  lands  on  ground  that  Land 
O^^^^^^jjientV  rejection  of  work  -was  unreasonable ;  General  Fireproofing 
^'it^-   li.  Wallace  &  Son,  175  Fed.  662,  99  C.  C.  A.  204,  partial  ccrtifi- 
]^^i^    ^f  architect  on  which  payments  were  made  held  not  to  constitute 
^^  w**   of  damages  for  defective  work;  J.  J.  Moore  &  Co.  v.  Cornwall, 
/eu^^  ^d.  30,  76  C*  C.  A.  180,  where  charter-party  provided  that  captain 
0(v^^^H  certificate  of  seaworthiness  from  charterer's  marine  surveyor, 
^^      ^ould  not  refuse  certificate  without  actual  survey;  Kansas  City 
^^  Co.  V.  Lindsay  Bridge  Co.,  32  Okl.  37,  121  Pac.  641,  holding  that 
v>uti\Xuet  for  payment  of  liquidated  damages  had  reference  only  to  in- 
excusable delays. 

Arbitration  agreements.    Note,  47  L.  B.  A.  (N.  8.)  887,  895,  443, 
446. 

Party  must  perform  his  contract  unlefls  perfonnaace  Ifl  rendered  impoa- 
Blble  liy  act  of  Ch)d,  tlie  law»  or  the  other  party. 

Approved  in  Coal  &  Iron  Ry.  Co.  v.  Reherd,  204  Fed.  875, 123  C.  C.  A. 

155,  contractor  held  not  excused  by  unexpected  character  of  material  to 

be  excavated;  City  of  Akron  v.  Barber  Asphalt  Pav.  Co.,  171  Fed.  38, 

96  C.  C.  A.  271,  party  not  relieved  from  contract  to  keep  pavement  in 

repair  by  reason  of  defective  track  foundation  of  street  railway;  Mac- 

farland  v.  Barber  Asphalt  Paving  Co.,  29  App.  D.  C.  516,  contractor 

who  guaranteed  paving  held  bound  to  make  good  damage  caused  by 

moisture  of  soil  and  gas  escaping  from  mains;  Cowan  v.  Meyer,  125 

Md.  466,  94  Atl.  22,  contractor  for  excavation  not  excused  because  he 

encoantered  rock  which  required  blasting;  Wheeling  etc.  Foundry  Co. 

V.  Wheeling  etc.  Iron  Co.,  58  W.  Va.  67,  61  S.  E.  131,  where  contract 

to  make  and  deliver  machinery  at  specified  time  provided  for  penalty 

of  fifty  dollars  for  each  day's  delay,  good  faith  and  due  diligence  is  no 

excuse  for  failure  to  comply;  dissenting  opinion  in  Penn  Bridge  Co.  v. 

City  of  New  Orleans,  222  Fed.  744,  138  C.  C.  A.  191,  majority  allowing 

contractor  to  recover  where  collapse  of  bridge  was  caused  by  faulty 

plans  and  specifications. 

Where  contract  is  free  from  ambiguity,  no  construction  Is  allowed  con- 
trary to  ItB  express  words. 

Approved  in  St.  Louis  v.  Chicago  House  Wrecking  Co.,  200  Fed.  241, 
118  C.  C.  A.  425,  applying  literal  construction  to  contract  providing  that 
pipes  laid  for  use  of  exposition  should  become  property  of  city. 

175  17.   8.  609-626,  44  I^  Ed.  292,   20  Sup.  Ot   239,   OAKADA  SUQAB 

"BSFurdia  oo.  ▼.  iksubakoe  company  of  ko&th  ameiuoa. 

TTfider  policy  of  Insurance  on  prollts  of  eaxgo  against  total  loss,  recovery 
may  be  had  of  Tslue  stoted  In  policy. 
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Approved  in  O'Brien  v.  North  River  Ins.  Co.,  212  Fed.  106,  128 
C.  C.  A.  618,  accepting  valuation  in  policy  of  profits  to  be  derived  by 
hotel  from  political  convention. 

175  U.  8.  626-686,  44  L  Ed.  299,  20  Sup.  Ot  206,  KEOKUK  *  H.  BBIDGB 
CO.  T.  HJJNOIS. 

The  record  must  show  Federal  question  raised  and  settled  adversely  to 

appellant. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  New  York,  186  U.  S.  273, 
46  L.  Ed.  1160,  22  Sap.  Ct.  917,  dismissing  writ  of  error  where  record 
raises  no  Federal  question  and  State  decision  rested  entirely  on  charter 
power  of  New  York  City  to  consider  benefits  of  assessment;  Chapin  v. 
Fye,  179  U.  S.  130,  45  L.  Ed.  121,  21  Sup.  Ct.  72,  holding  reference  to 
Fourteenth  Amendment  in  assignment  of  errors  insufficient  raising  of 
Federal  question;  Henkel  v.  Cincinnati,  177  U.  8.  171,  44  L.  Ed.  721, 
20  Sup.  Ct.  573,  holding  certificate  of  chief  justice  of  State  Supreme 
Court  that  assessment  violated  Federal  Constitution  oould  not  confer 
jurisdiction ;  Cox  v.  Texas,  202  U.  S.  451,  60  L.  Ed.  1101,  26  Sup.  Ct.  671, 
arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  Courts.    Note,  6S  L.  R.  A.  576,  677. 

Interstate  commeroe  la  not  taa»d  by  taxing  capital  8to<dc  of  company 
which  owns  interstate  bridge. 

Approved  in  I.  M.  Darnell  &  Son  v.  Memphis,  116  Tenn.  442,  95  S.  W. 
820,  upholding  tax  upon  logs  brought  from  another  State,  although  logs 
produced  within  State  were  exempt. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  56,  79,  SO. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  523. 

Corporate  taxation  and  the  eommerce  clause.    NotOi  60  K  R.  A. 
676. 

175  U.  8.  636-638,  44  L.  Ed.  303,  SO  Sup.  Ot  248,  WHCTOOMB  ▼.  SMITH- 
SON. 

Where  plaintiir  Insists  on  joint  liability,  looeiver  oaanot  reoMnrs,  tbongSi 
railroad  bald  not  liable. 

Approved  in  McGilvray  v.  Knott,  179  U.  S.  680,  45  L.  Ed.  S88,  21 
Sup.  Ct.  917,  reaffirming  rule;  Doming  v.  Carlisle  Packing  Co.,  226  U.  S. 
106,  57  K  Ed.  143,  33  Sup.  Ct.  80,  dismissing  as  frivolous  writ  of  error 
based  upon  alleged  fraudulent  joinder  of  parties  defendant;  Illinois 
Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  316,  54  K  Ed.  211,  30  Sup.  Ct. 
101,  denying  removal  on  ground  that  lessor  railway  company  had  been 
fraudulently  joined  with  lessee,  where  under  law  both  were  liable; 
Lathrop  etc.  Co.  v.  Interior  Construction  Imp.  Co.,  215  U.  S.  250,  54 
L.  Ed.  179,  30  Sup.  Ct.  76,  dismissal,  against  contention  of  plaintiff,  after 
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expiration  of  time  for  remoyal,  of  action  bo  far  as  it  affected  resident 
did  not  onst  jorisdietion;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S. 
215,  60  L.  Ed.  447,  26  Snp.  Ct.  161,  denying  removability  of  case  where 
plaintiff  in  good  faith  joined  foreign  corporation  and  its  servants  caus- 
ing injury,  thongh  joinder  improper;  Kansas  City  Suburban  Belt  Ry. 
Co.  V.  Herman,  187  U.  S.  68,  71,  47  L.  Ed.  78,  79,  23  Sup.  Ct.  26,  27, 
upholding  denial  of  second  application  for  removal,  alleging  fraudulent 
joinder  of  defendants,  where  averments  of  fraud  denied  and  after  de- 
fendant's demurrer  to  evidence  was  sustained;  Chesapeake  &  O.  R.  R. 
Co.  V.  Dixon,  179  U.  8. 140,  45  L.  Ed.  126,  21  Sup.  Ct.  71,  holding  action 
against  railroad  and  engineer  and  fireman  for  concurrent  negligence  in 
causing  person's  death  is  joint  and  not  separable;  Chicago  etc.  Ry.  Co. 
V.  Martin,  178  U.  S.  248,  44  L.  Ed.  1056,  20  Sup.  a.  855,  holding  all  de- 
fendants must  unite  in  petition  for  removal  where  jointly  sued  for 
death  of  person ;  Casey  ▼.  Baker,  212  Fed.  256,  remanding  where  plain- 
tiff and  one  of  defendants  were  on  same  side  of  controversy;  Moeller 
y.  Southern  Pac  Co.,  211  Fed.  240,  though  plaintiff  did  not  oppose  non- 
suit as  to  resident  defendants,  nonresident  defendant  could  not  remove ; 
Springer  ▼.  American  Tobacco  Co.,  208  Fed.  201,  where  case  had  been 
remanded,  fact  that  verdict  was  directed  for  local  defendant  did  not 
give  nonresident  defendant  right  to  again  remove;  Toledo  etc.  R.  Co.  v. 
Perenchio,  205  Fed.  474,  123  C.  C.  A.  540,  defendant,  having  secured 
removal,  could  not  thereafter  claim  that  controversy  was  inseparable; 
R^s  v.  United  Drug  Co.,  180  Fed.  207,  bill  for  infringement  against 
•  foreign  corporation  and  its  resident  general  manager  held  not  to  pre- 
sent separable  controversy;  Painter  v.  Chicago  etc.  R.  Co.,  177  Fed. 
519,  fact  that  liability  of  one  defendant  is  based  upon  statute  and  that 
of  others  upon  common  law  does  not  present  separable  controversy; 
E.  A.  Holmes  Si  Co.  v.  United  States  Fire  Ins.  Co.,  142  Fed.  866,  867, 
where  holder  of  two  policies  by  same  company  brought  separate  actions, 
which  were  consolidated  on  defendant's  motion  for  taking  proof,  con- 
solidated action  not  removable  where  each  action  involved  less  than 
two  thousand  dollars;  Dougherty  v.  Tazoo  &  M.  V.  R.  R.  Co.  122 
Fed.  211,  58  C.  C.  A.  651,  holding  complaint  charging  injury  from  being 
thrown  from  palace  car  operated  jointly  by  both  defendants  alleges  joint 
cause  of  action;  Yarnell  v.  Felton,  104  Fed.  162  (affirming  102  Fed. 
370),  holding,  under  act  of  1887-88,  corporation  and  receiver  must  both 
join  in  petition  for  removal;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177  Ind. 
143,  Ann.  Oas.  19140,  1272,  97  N.  £.  439,  amendment  to  complaint  re- 
ducing demand  to  less  than  two  thousand  doUars  is  properly  allowed, 
though  object  was  to  prevent  removal;  Kansas  City  Suburban  Belt  Ry. 
Co.  V.  Herman,  64  Xan.  549,  68  Pac.  47,  holding  railroad  company  liable 
for  injury  caused  by  running  train  in  excess  of  statutory  speed  where 
such  speed  was  proximate  cause  of  injury;  Cincinnati  etc.  Ry.  Co.  v. 
Evans'  Admr.,  129  Ky.  161,  110  S.  W.  847,  motion  to  remove  made 
after  verdict  had  been  directed  for  plaintiff  held  too  late;  Lloyd  v. 
North  Carolina  R.  Co.,  162  N.  C.  497,  78  S.  £.  494,  case  held  not  re- 
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movable  where  plaintiff  took  lionsuit  against  resident  defendant  in 
deference  to  trial  court's  intimation;  Rea  v.  Standard  Mirror  Co.,  158 
N.  C.  28,  73  S.  E.  117,  where  complaint  states  joint  wrong,  jurisdiction 
is  not  affected  by  allegation  in  petition  for  removal  that  resident  de> 
fendant  was  fraudulently  joined;  Howe  v.  Northern  Pac.  Ry.  Ck).,  30 
Wash.  576,  70  Pac.  1102,  holding  dismissal  of  suit  against  division 
superintendent  and  train-dispatcher  against  plaintiff's  protest  does  not 
entitle  railroad  to  removal. 

Distinguished  in  Dudley  v.  Illinois  Cent.  R.  Co.,  127  Ky.  229,  128 
Am.  St.  Rep.  385,  13  K  &.  A.  (N.  S.)  1186,  96  S.  W.  838,  and  Haynes ' 
Admrs.  v.  Cincinnati  etc.  R.  Co.,  145  Ky.  219,  221,  Ann.  Oas.  1913B,  719, 
140  S.  W.  181,  both  holding  that  motion  to  remove  may  be  renewed 
where  on  trial  of  case  there  is  failure  of  proof  against  resident  defend- 
ant and  it  does  not  appear  that  better  case  could  have  been  made  when 
action  was  begun. 

Action  of  drcult  Court  in  remanding  cause  to  State  court  is  not  review- 
able on  writ  of  error  from  Bupreme  Court  of  United  States  to  State  court. 

Approved  in  Diamond  State  Telephone  Co.  v.  Blake,  105  Md.  573,  66 
Atl.  633,  motion  to  remove  is  too  late  after  verdict  has  been  directed 
for  one  defendant ;  Harding  v.  Standard  Oil  Co.,  170  Fed.  667,  arguendo. 

Questions  considered. by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  Sfate  courts.    Note,  63  L.  R.  A.  578. 

Semble,  tb&t  where  plaintiff  creates  diversity  of  dtizensbip  by  dlEoniss- 
ing  against  one  defendant,  other  defendants  have  right  to  rsmove. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Robinson,  189  Ala.  530, 
66  South.  521,  denying  removal  where  plaintiff  announced  that  he  would 
not  insist  on  verdict  against  resident  defendant. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Oas.  1151. 

Removal  of  cause  because  of  separable  controversy.  Note,  6  L.  B.  A. 
(N.  S.)  69. 

Joinder  of  resident  servant  with  nonresident  corporate  defendant 
in  personal  injury  or  death  actions  as  preventing  removal  of 
cause.    Note,  7  N.  C.  C.  A.  918. 

Miscellaneous.  Cited  in  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  alle- 
gations in  petition  for  removal  may  be  put  in  issue  by  answer;  Miller 
V.  Clifford,  133  Fed.  886,  5  L.  R.  A.  (N.  S.)  49,  67  C.  C.  A.  52,  where 
controversy  separable,  all  defendants  must  join  in  application  for 
removal. 

175  t7.  S.  639-647,  44  L.  Ed.  306,  20  Sup.  Ct.  245,  TELLT7BIDE  TOWER 
TEANSMISSION  CO.  v.  BIO  GBANBE  W.  B.  B.  00. 

Setting  up  general  right  under  Federal  statute  without  attacking  stat- 
ute does  not  raise  Federal  question. 
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Approved  in  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  582,  51  K  Ed. 
327,  27  Sup.  Ct.  780,  and  Telluride  Power  etc.  Co.  v.  Rio  Grande  etc. 
Ry.  Co.,  187  U.  S.  579,  581,  47  L.  Ed.  811,  23  Sup.  Ct.  182,  both  reaffirm- 
ing rule;  McMillen  v.  Femim  Min.  Co.,  197  U.  S.  348,  49  L.  Ed.  787, 
25  Sup.  Ct.  533,  mere  fact  that  suit  brought  under  Rev.  Stats.,  §  2326, 
to  try  adverse  rights  to  mining  claim  does  not  present  Federal  question ; 
Shellenbarger  v.  Fewel,  34  Okl.  86,  88,  124  Pac.  620,  621,  cause  cannot 
be  removed  from  State  court  simply  because  it  may  become  necessary 
to  construe  Constitution  or  laws  of  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  531,  537,  541,  548. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  34. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  330. 

Miscellaneous.  Cited  in  Or^^n  Short  Line  R.  Co.  v.  Stalker,  14  Idaho 
390,  94  Pac.  65,  to  point  that  grant  of  right  of  way  becomes  fixed  by 
actual  construction  or  by  filing  profile;  Rio  Grande  etc.  Ry.  Co.  v.  Tellu- 
ride Power  Co.,  23  Utah,  33,  63  Pac.  997,  holding  State  Supreme  Court 
cannot  review  on  appeal  order  of  Federal  court  remanding  cause  to 
State  court. 

175  17.  8.  648-676,  44  L.  Ed.  809,  20  Bap.  Ot  209,  IiOUISVILLB  ft  K.  B.  B^ 
€K>.  ▼.  BEHLMSB. 

Where  Mveral  caniers  tranBportad  liay  on  through  billa  of  lading,  they 
conatltated  ccmtlnaous  line. 

Approved  in  East  Tennessee  etc.  R.  R.  Co.  v.  Interstate  Commerce 
Commission,  181  U.  S.  12, 15, 16, 18,  45  L.  Ed.  723,  724,  726,  21  Sup.  Ct. 
520,  521,  522,  upholding  discrimination  in  favor  of  comx>etitive  points  on 
account  of  competition  compelling  reduction  of  rates  below  those  for 
shorter  distance ;  Standard  Oil  Co.  v.  United  States,  179  Fed.  621,  103 
C.  C.  A.  172,  "common  arrangement"  held  to  have  been  proved  by 
shipment  on  through  bill  of  lading,  even  if  agreed  division  of  rate  was 
not  Shown ;  United  States  v.  Illinois  Term.  R.  Co.,  168  Fed.  549,  switch- , 
ing  railroad  held  subject  to  Interstate  Commerce  Act,  though  entirely ' 
within  one  State;  United  States  v.  New  York^Cent.  &  H.  R.  R.  Co.,  153 
Fed.  633,  continuous  interstate  transportation  may  be  evidenced  other- 
wise than  by  through  bill  of  lading ;  Interstate  Commerce  Commission 
V.  Louisville  etc.  R.  R.  Co.,  118  Fed.  626,  holding  making  of  through 
rate  on  interstate  shipments  by  joint  action  of  connecting  roads  brings 
each  within  Interstate  Commerce  Act;  Interstate  Commerce  Comm. 
V.  Southern  Ry.  Co.,  105  Fed.  709,  710,  711,  holding  where  commission 
erroneously  refuses  to  weigh  evidence  in  r^ard  to  competition  between 
carriers  subject  to  act,  court  dismisses  action  without  prejudice  to  new 
application;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  490,  101  N.  E.  727, 
til  rough  shipment  cannot  be  made  without  publication  of  through  rate 
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or  ascertainment  of  aggregate  of  local  rates;  Louisiana  Ry.  etc.  Co.  v. 
Holly,  127  La.  619,  53  South.  883,  permitting  final  carrier  to  collect  legal 
rate  where  lower  through  rate  had  been  quoted  by  mistake ;  Baldwin 
Sheep  etc.  Co.  v.  Columbia  Southern  Ry.  Co.,  68  Or.  288,  114  Pac.  471, 
holding  shipment  of  sheep  to  be  interstate  where  there  was  no  trans- 
shipment; State  V.  Illinois  Cent.  R.  Co.,  246  111.  210,  92  N.  E.  826, 
arguendo. 

Distinguished  in  People  v.  Knight,  171  N.  Y.  368,  64  N.  E.  163,  hold- 
ing cab  service  maintained  by  interstate  carrier  at  terminal,  but  under 
separate  contract,  subject  to  State  taxation. 

Competition  makes  condltioiifl  of  long  and  short  haul  substantially  dis- 
similar. 

Approved  in  Interstate  Commerce  Com.  v.  Chicago  etc.  Ry.  Co.,  141 
Fed.  1016,  following  rule;  Interstate  Commerce  Commission  v.  Diffen- 
baugh,  222  U.  S.  48,  66  L.  Ed.  88,  32  Sup.  Ct.  22  (a£&rming  176  Fed. 
426),  interstate  commerce  commission  cannot  make  allowance  of  cost 
of  elevation  to  owner  of  elevator  conditional  upon  this  failure  to  use 
opportunity  to  weigh  or  treat  grain;  Interstate  Commerce  Commission  v. 
Chicago  Great  Western  Ry.  Co.,  209  U.  S.  119,  62  L.  Ed.  712,  28  Sup.  Ct. 
493,  upholding  action  of  railroad  companies  in  establishing  lower  rates 
for  meat  products  than  for  livestock;  Interstate  Commerce  Commission 
V.  Cincinnati,  P.  &  V.  R.  R.  Co.,  124  Fed«  629,  holding  low  rates  on 
through  shipments  from  Richmond  and  Norfolk  to  Chicago  points  be- 
cause of  competition  not  unlawful  discrimination  against  Wilmii^on; 
Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  171  Mich.  361, 
137  N.  W.  338,  carrier  cannot  complain  that  lower  rate  is  made  on  logs 
where  products  must  be  reshipped. 

Distinguished  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S. 
326,  69  K  Ed.  26S,  36  Sup.  Ct.  113  (reversing  197  Fed.  64),  carri^^ 
could  not,  without  consent  of  commission,  grant  rebilling  privilege  to 
shippers  of  grain  and  hay  at  certain  point;  United  States  v.  Atchison 
etc.  Ry.  Co.,  234  U.  S.  483,  68  L.  Ed.  1421,  34  Sup.  Ct.  986,  Amendatory 
Act  of  1910  takes  away  from  carriers,  and  lodges  with  commission,  right 
to  determine  whether  conditions  are  substantially  dissimilar. 

Commerce  Commission's  flndings  of  fact  are  prima  fade  correct. 
Approved  in  Tift  v.  Southern  Ry.  Co.,  138  Fed.  760,  upholding  rates 
established  by  interstate  commission. 

Wliere  commission  erred  in  finding  facts,  CIrcait  Court  of  Anieals  re- 
mands for  furtlier  proceedings. 

Approved  in  Illinois  Central  R.  R.  Co.  y.  Interstate  Commerce  Com- 
mission, 206  U.  S.  464,  61  L.  Ed.  1184,  27  Sup.  Ct.  700,  refusing  to  annul 
order  of  interstate  commerce  commission  forbidding  increase  of  freight 
rates  on  lumber,  in  absence  of  clear  showing  of  error;  Cincinnati  etc.  Ry. 
Co.  V.  Interstate  Commerce  Commission,  206  U.  S.  164,  61  L.  Ed.  1000,  27 
Sup.  Ct.  648,  sustaining  findings  of  interstate  commerce  oommission  that 
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classification  of  freight  rates  produced  discriminationSy  where  record  cb 
not  show  unmistakable  error;  Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  h 
Co.,  204  U.  S.  443,  9  Ann.  Oaa.  1076,  51  L.  Ed.  560,  27  Sup.  Ct.  350,  sh. 
per  cannot  sue  carrier  for  exacting  unreasonable  rate  where  rate  n- 
that  adopted  by  interstate  commerce  commission;  Interstate  Comme 
Commission  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  186  U.  S.  342,  46  L.  Ed.  11 
22  Sup.  Ct.  833,  holding  Supreme  Court  will  not  inyestigate  facts  Oi. 
appeal  from  decree  refusing  to  enforce  interstate  commerce  commission's 
order;  Interstate  Commerce  Commission  v.  Clyde  Steamship  Co.,  181 
U.  S.  32, 45  K  Ed.  7S1,  21  Sup.  Ct.  512,  holding  court  will  not  investigate 
facts  on  application  to  enforce  commission's  order  where  commission 
by  misconstruction  of  statute  failed  to  find  facts;  East  Tennessee  etc. 
R.  R.  Co.  y.  Interstate  Commerce  Commission,  181  U.  S.  27,  45  L.  Ed. 
729,  21  Sup.  Ct.  526,  holding  courts  will  not  find  facts  which  interstate 
commerce  commission  failed  to  find  because  of  misconstruction  of  stat- 
ute, but  will  dismiss  without  prejudice;  Louisville  &  N.  R.  Ca  v.  United 
States,  225  Fed.  582,  upholding  order  of  interstate  commerce  commis- 
sion authorizing  railroad  company  to  charge  more  for  a  short  than  a 
long  haul;  Interstate  Commerce  Commission  v.  Southern  Pacific  Co., 
123  Fed.  604,  holding  order  of  interstate  commerce  commission,  requiring 
railroads  to  desist  from  practice  of  routing  certain  kind  of  freight,  prima 
facie  valid ;  Pennington  ft  Evans  v.  Douglas  etc.  Ry.  Co.,  3  Ga.  App.  681, 
60  S.  £.  491,  holding  statutory  remedy  for  failure  of  carrier  to  furnish 
cars  to  be  exclusive;  Cohn  v.  St.  Louis  etc.  Ry.  Co.,  151  Mo.  App.  676, 
678,  679,  681,  683,  133  S.  W.  64,  65,  66,  permitting  higher  charge  for 
shorter  than  for  longer  haul,  in  view  of  competition  by  river  steamboats ; 
Kansas  City  etc.  Ry.  Co.  v.  State,  25  Okl.  719,  107  Pao.  914,  upholding 
order  of  corporation  commission  requiring  railroad  company  to  maintain 
station  at  certain  place. 

Effect  of  ju^ment  rendered  on  appeal  after  death  of  party.    Note, 
41  L.  R.  A.  (N.  S.)  1055. 

175 17.  8.  677-721,  44  X.  Ed.  320,  20  Bap.  Ot  290,  THE  PAQUETE  HABANA 
(THE  LOLA). 

Act  of  1891  gXrm  appellate  Jurisdiction  wltbont  regard  to  amonnt  in 
controversy. 

Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  XT.  S.  144,  48  K  Ed. 
912,  24  Sup.  Ct.  619,  and  Woey  Ho.  v.  United  States,  191  U.  S.  558, 
48  L.  Ed.  SOI.  24  Sup.  Ct.  844,  both  reaffirming  rule ;  Giles  v.  Harris,  189 
U.  S.  485,  47  K  Ed.  911,  23  Sup.  Ct.  641,  holding  equity  will  not  compel 
county  board  of  registrars  to  enroll  qualified  negro  on  voting  lists ;  Ris- 
ley  V.  City  of  Utica,  168  Fed.  745,  where  case  arises  under  Constitution 
and  laws  of  United  States,  amount  in  dispute  must  exceed  two  thousand 
dollars;  The  Joseph  B.  Thomas,  148  Fed.  769,  78  C.  C.  A.  428,  provision 
of  Rev,  Stats.,  §  631,  limiting  appeals  from  District  to  Circuit  Court 
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admiralty  to  cases  involving  over  fifty  dollars,  does  not  apply  to 
jj^rcuit  Court  of  Appeals;  Williams  v.  Molther,  198  Fed.  462,  117 
j^^'^C.  A.  220,  and  Mackenzie  v.  Pease,  146  Fed.  744,  77  C.  C.  A.  233,  both 
gl^^niendo. 

Ij^jlPistingruished  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  73,  44  L.  Ed. 
gVi/7,  20  Sup.  Ct.  274,  holding  suit  to  restrain  collection  of  taxes  less 
^ifnan  two  thousand  dollars  in  amount  not  within  Circuit  Court's  juris- 
'  diction  under  act  of  1888 ;  Pumell  v.  Page,  128  Fed.  498,  holding  under 
act  of  1888,  making  jurisdictional  amount  two  thousand  dollars,  Cir- 
cuit Court  has  no  jurisdiction  of  suit  to  restrain  collection  of  eighty 
dollars  personal  tax,  though  clouding  valuable  realty;  dissenting  opinion 
in  GUes  v.  Harris,  189  U.  S.  497,  498,  47  L.  Ed.  916,  23  Sup.  Ct.  644, 
majority  refusing  to  compel  board  of  registrars  to  register  a  qualified 
negro  on  voting  list  under  Alabama  Constitution. 

The  act  of  1891  clearly  manifests  the  Intention  of  OongresB  to  cover  tlie 
whole  snhject  of  appellate  jniisdictlon. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce  Com., 
215  U.  S.  221,  54  L.  Ed.  167,  30  Sup.  Ct.  86,  statute  permitting  judges 
sitting  in  suit  arising  under  acts  involving  monopolies  and  interstate 
commerce  to  certify  case  to  Supreme  Court  does  not  authorize  sending 
up  of  whole  case;  United  States  v.  Dickinson,  213  U.  S.  98,  53  L.  Ed. 
718,  29  Sup.  Ct.  485,  refusing  certiorari  to  Circuit  Court  of  Appeals 
to  review  judgment  reversing  conviction;  In  re  Sweetser,  186  Fed.  990, 
108  C.  C.  A.  659,  Circuit  Court  of  Appeals  has  no  jurisdiction  to  re- 
view decision  of  Circuit  Court  in  bankruptcy  proceedings  under  act  of 
1867;  United  States  v.  Wood,  168  Fed.  442,  provisions  of  Chinese 
Exclusion  Act  of  1882  penalizing  importation  of  Chinese  laborers  held 
repealed  by  subsequent  statute  providing  different  penalty  for  same 
act ;  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  963,  93  C.  C.  A. 
360,  first  section  of  act  of  1875,  relating  to  appeals  in  admiralty,  held 
to  have  been  repealed  by  act  ^  of  1891;  United  States  v.  Wells-Fargo 
Express  Co.,  161  Fed.  612,  holding  issuance  of  franks  by  express  com- 
pany to  be  '^discrimination"  within  terms  of  statute;  Lankford  v. 
Menefee,  45  Okl.  234,  145  Pac.  377,  and  Smock  v.  Farmers'  Union 
State  Bank,  22  Okl.  833,  98  Pac.  948,  both  holding  statute  relating  to 
banks  and  banking  to  be  substitute  for  all  prior  legislation  relative 
thereto;  Allen  v.  Oliver,  31  Okl.  358,  121  Pac.  226,  applying  rule  to 
Federal  statute  relative  to  alienation  of  Indian  allotments;  Erwin  v. 
State,  116  Tenn.  90,  93  S.  W.  78,  city  charter  held  to  have  been  super- 
seded by  statute  providing  complete  scheme  for  city  government;  dis- 
senting opinion  in  Ex  parte  France,  176  Ind.  128,  95  N.  E.  535,  majority 
holding  that  legislature  cannot  deprive  Supreme  Court  of  its  powers. 

Distinguished  in  Eastern  Extension  etc.  Tel.  Co.  v.  United  States, 
231  U.  S.  332,  58  L.  Ed.  255,  34  Sup.  Ct.  57,  statute  of  1887  broadening 
jurisdiction  of  Court  of  Claims  does  not  cover  claims  dependent  upon 
treaty  stipulations;  United  States  v.  Dalcour,  203  U.  S.  420,  51  L.  Ed. 
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251,  27  Sup.  Ct.  58,  act  of  1891  does  not  affect  appeal  required  by  act 
of  June  22,  1860,  to  be  taken  if  decree  of  District  Court  in  certain 
private  land  claim  cases  is  against  United  States;  United  States  v. 
Sampson,  19  App.  D.  C.  433,  appeal  in  prize  eases  lies  directly  to  Su- 
preme Court. 

Act  of  1891  renders  appealable  a  conviction  for  capital  crime. 
Approved  in  Fitzpatrick  v.  United  States,  178  U.  S.  307,  44  L.  Ed. 
1089,  20  Sup.  Ct.  945,  holding  conviction  of  murder  capital  crime  allow- 
ing appeal  to  Supreme  Court  although  jury  may  waive  capital  punish- 
ment and  imx)ose  life  imprisonment! 

Intefmational  law  must  be  administered  by  courts  of  Justice. 
Approved  in  Kansas  v.  Colorado,  206  U.  S.  97,  51  L.  Ed.  974,  27 
Sup.  Ct.  655,  Supreme  Court  has  original  jurisdiction  of  controversy 
between  States  as  to  diversion  of  waters  from  interstate  river;  dissent- 
ing opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  107,  145  S.  W.  1015, 
arguendo. 

Court  is  autbozlzed  to  consult  records  in  Nayy  Department. 
Approved  in  American  Banana  Co.  v.  United  Fruit  Co.,  160  Fed.  187, 
admitting  letter  from  State  Department  with  reference  to  Costa  Rica's 
jurisdiction  over  certain  territory;  Chicago  etc.  Ry.  Co.  v.  Railroad 
Commission,  156  Wis.  62,  145  N.  W.  220,  railroad  commission  may  judi- 
cially notice  detailed  reports  required  by  statute  of  railroad  companies ; 
dissenting  opinion  in  Tucker  v.  Alexandroff,  183  U.  S.  467,  46  L.  Ed.  282, 

22  Sup.  Ct.  212,  majority  holding  members  of  Russian  naval  service 
sent  to  United  States  as  crew  of  cruiser  being  built  here,  deserting 
before  completion,  subject  to  arrest  under  treaty  of  1832. 

Coa«t  fishing  Yeaads  pnnming  their  vocation  are  exempt  from  capture. 

Approved  in  The  Paquete  Habana,  189  U.  S.  464,  47  L.  Ed.  908,  23 

Sup.  Ct.  594,  holding  naval  captors  of  prizes  cannot  be  held  liable  for 

return  thereof  nor  for 'damages  where  government  itself  filed  libels  on 

own  behalf ;  The  Manila  Prize  Cases,  188  U.  S.  273,  279,  47  L.  Ed.  473, 

23  Sup..  Ct.  423,  425,  holding  barges  propelled  by  poling  and  floating 
derricks  without  means  of  propulsion  not  subject  to  capture  as  prizes. 

Opinion  of  courts  as  evidence.    Note,  19  Ann.  Cas.  404. 

Duty  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  B.  B.  0.  907,  908. 

Miscellaneous.  Cited  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  336, 
48  L.  Ed.  1005,  24  Sup.  Ct.  665,  as  to  purpose  of  creating  Circuit  Courts 
of  Appeal;  The  Adula,  127  Fed.  858,  holding  Rev.  Stats.,  §§  4646,  4647, 
permitting  district  attorney  to  retain  sum  for  service  in  prize  cases 
additional  to  ynfiTim^ni  legal  salary  not  repealed  by  act  fixing  salaries. 
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170  V.  B.  723,  44  L.  Ed.  337,  20  Sap.  Ot  1023,  MISSOUU  ETC.  BY.  OO.  T. 
BVANB. 

Cited  in  First  Nat.  Bank  v.  Henry,  210  U.  S.  431,  52  L.  Ed.  1135,  28 
Sap.  Ct  762,  and  Loveless  v.  Ransome,  107  Fed.  627, 46  C.  G.  A.  515. 

176  V.  a  723^  44  Ii.  Ed.  337,  20  Sup.  Ot  1024,  FOBDTCE  ▼.  TBIOa. 
Cited  in  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515. 

175  17.  a.  723,  44  L.  Ed.  337,  20  Snpw  Ot  1024,  CUFPOSD  ▼.  EUEMFLEB. 

Cited  in  Clifford  v.  Reumpler,  177  U.  S.  693,  44  L.  Ed.  945,  20  Sup.  Ct 
1028. 

175  V.  S.  724,  44  Ii.  Ed.  337,  20  Sap.  Ot  1021«  Ii.  BUOKI  ft  BOK  LXJKBER 
OO.  ▼.  ATLANTIO  I.UMBEB  OO. 

Cited  in  dissenting  opinion  in  L.  Bncki  etc.  Lumber  Co.  v.  Atlantic 
Lumber  Co.,  116  Fed.  8,  63  C.  C.  A.  513. 

176  U.  8.  724,  44  L.  Ed.  338,  20  Bop.  Ot  1031,  BBYAK  ▼.  BEBNHEIMEB. 

Cited  in  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  119,  24  Sup.  Ct. 
47. 
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176  U.  8.  1-28,  44  Ii.  Ed.  347,  20  8vp.  Ot  251,  LOXnSIANA  ▼.  TEZA8. 
Ckmrt  granted  leave  to  file  bill  ai^ainst  State  of  Texas. 
Approved  in  Washington  v.  Northern  Secnrities  Co.,  185  U.  S.  255, 
256,  46  L.  Ed.  897,  898,  22  Sup.  Ct.  624,  holding  leave  to  file  original 
bill  in  Supreme  Court  may  be  granted  without  intimating  any  opinion  on 
jurisdictional  question. 

Stote  quarantine  laws  are  valid  until  nipeneded  by  congreealonal  legis- 
lation. 

Approved  in  Simpson  v.  Shepard,  230  tJ.  S.  406,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  discussing 
principles  governing  exercise  of  State  authority  when  interstate  com- 
merce affected,  and  holding  State  did  not  exceed  powers  in  prescribing 
intrastate  railroad  rates ;  Compagnie  Francaise  v.  State  Board  of  Health, 
186  U.  S.  389,  393,  46  L.  Ed.  1214,  1216,  22  Sup.  Ct.  815,  upholding 
action  of  Louisiana  State  board  of  health,  under  acts  of  1898,  in  pro- 
hibiting French  steamer  from  landing  passengers  at  New  Orleans,  an 
infected  port ;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  17, 100  N.  E. 
1038,  boiler  inspection  law  held  not  void  as  applying  to  boiler  used  for 
loading  on  tide  water  in  State;  State  v.  Superior  Ct.  of  Milwaukee 
Co.,  105  Wis.  675,  81  N.  W.  1053,  holding  court  cannot  enjoin  passage 
of  town  ordinance,  under  Rev.  Stats.,  §  1862,  granting  use  of  streets  to 
street  railway  company. 

Bin  broQglit  by  State  to  enjoin  enforcement  of  alleged  unreasonable 
^piarantine  laws  of  another  State  is  not  controversy  betweeoi  States  of  wbidi 
Supreme  Court  baa  original  jnrlsdictioa. 

Approved  in  State  of  Oklahoma  v.  Atchison  etc.  Ry.  Co.,  220  U.  S. 

287,  56  L.  Ed.  468,  31  Sup.  Ct.  434,  State  as  corporate  entity  has  no  such 

interest  in  rights  of  shippers  as  to  entitle  it  to  maintain  original  action 

in  Supreme  Court  against  carrier  to  restrain  unreasonable  charges  to 

XVni— 25  (385) 
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shippens;  Louisiana  v.  Mississippi,  202  U.  S.  36,  50  L.  EcL  925,  26 
Sup.  Ct.  408,  upholding  original  jurisdiction  over  conflict  between  Louisi- 
ana and  Mississippi  arising  out  of  enforcement  of  oyster  legislation 
which  involves  dispute  as  to  boundary. 

Distinguished  in  Missouri  v.  Illinois,  180  U.  S.  234,  240,  243,  45  L.  Ed. 
509,  512,  21  Sup.  Ct.  341,  343,  344,  holding  threatened  daily  transporta- 
tion of  sewage  by  sanitary  commission  of  Chicago,  through  unnatural 
channel  into  Mississippi  River,  basis  of  controversy  between  States; 
State  V.  Frost,  113  Wis.  666,  89  N.  W.  923,  holding  information  ih  equity 
to  prevent  Federal  receiver  from  destroying  railroad  within  jurisdiction 
of  Federal  courts. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Oas.  19120,  532. 

Right  of  State  to  enjoin  acts  committed  in  another  State.    Note, 
11  Ann.  Oas.  490.  * 

States  cannot  make  war  or  enter  into  treatieB,  tbougb  they  may  enter 
into  oompacts. 

Approved  in  State  of  Kansas  v.  Colorado,  185  U.  S.  140,  46  L.  Ed.  844, 
22  Sup.  Ct.  667,  holding  controversy  between  States  presented  by  bill 
filed  by  Kansas  against  Colorado  to  ascertain  whether  latter  can  divert 
waters  of  Arkansas  River. 

Miscellaneous.  Cited  in  New  York  etc.  Ry.  Co.  v.  Piscataqua  Nav. 
Co.,  108  Fed.  94,  47  C.  C.  A.  225,  holding  owner  of  sea-going  vessels  may 
recover  damages  as  demurrage  for  obstruction  of  navigable  channel  by 
drawbridge. 

176  V.  8.  28^1,  44  I..  Ed.  358,  20   Sup.   Ot   261,  UIOTED  STATES  ▼. 
OBEGOK  ft  O.  B.  B.  CO. 

Land  grant  of  1864  to  Nortbem  Padflc  Bailroad  waa  in  nature  of  float 
until  map  of  definite  location  filed,  and  excluded  all  lands  tbat  had  been  re- 
served, sold  or  otberwlae  appropriated  before  filing  of  such  map. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  957,  follow- 
ing rule ;  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  812,  26  Sup.  Ct.  154, 
filing  list  of  selection  of  indemnity  lands  did  not  give  railroad  interest 
until  approval  of  selection;  Oregon  etc.  R.  R.  Co.  v.  United  States,  189 
U.  S.  105,  47  L.  Ed.  728,  23  Sup.  Ct.  616,  holding  Secretary  of  Interior 
not  authorized  on  acceptance  of  railway  map  of  definite  location  to  with- 
draw indemnity  lands  from  settlement;  Hewitt  v.  Schultz,  IgO  U.  S. 
146,  45  L.  Ed.  468,  21  Sup.  Ct.  311,  following  Land  Department's  con- 
stiniction  of  Northern  Pacific  land  grant  of  1864  that  such  grant  did  not 
warrant  withdrawal  of  indemnity  lands  from  settlement;  Messinger  v. 
Eastern  Oregon  Land  Co.,  173  U.  S.  59,  44  L.  Ed.  371,  20  Sup.  Ct.  272, 
holding  land  within  exterior  lines  of  general  route  of  Northern  Pacific 
not  appropriated  by  act  of  Congress  of  1864^  to  prevent  disposal  before 
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definite  location  filed;  Wilcox  v.  Eastern  Oregon  Land  Co.,  176  U.  S. 
52,  56,  57,  44  L.  Ed.  368,  370,  20  Sup.  Ct.  271,  holding  lands  within 
exterior  lines  of  general  ronte  of  Northern  Pacific  not  appropriated  by 
grant  of  1864  to  prevent  other  disposition  before  definite  location; 
United  States  v.  Northern  Pac.  R.  R.  Co.,  103  Fed.  390,  holding,  under 
13  Stat.  365,  granting  alternate  seetions  to  Northern  Pacific  Company, 
grant  attached  to  all  land  with  limits  not  sold  or  subject  to  entry  when 
general  route  located. 

Kortliom  Padflc  BaJlroad,  under  grant  of  1864,  took  no  lands  untU  its 
line  was  definitely  located,  and  Congress  In  mesntlnie  conld  grant  lands 
wltbin  its  general  route  in  aid  of  other  roads. 

«  Approved  in  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  213,  55 
L.  Ed.  708,  31  Sup.  Ct.  607,  no  right  attached  on  location  of  line  of  rail- 
road land  ^ithin  place  limits  of  Northern  Pacific  grant  of  1864  occupied 
by  homesteader;  United  States  v.  Northern  Pac.  R.  Co.,  193  U.  S.  6, 
7,  By  48  L.  Ed.  594,  24  Sup.  Ct.  330,  transmission  to  Secretary  of  Interior 
of  map  of  general  route  which  was  not  accepted  by  Land  Department  was 
not  reservation  of  lands ;  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  118, 
120,  47  L.  Ed.  411,  412,  23  Sup.  Ct.  305,  306,  holding  filing  map  of  general 
route  did  not  vest  title  to  alternate  sections  granted  to  Northern  Pacific 
Company  in  1864  to  preclude  bona  fide  homestead  entry;  Southern  Pac. 
R.  R.  Co.  V.  United  States,  109  Fed.  921,  48  C.  C.  A.  712,  holding  where 
Texas  Pacific  route  never  definitely  fixed  lands  included  in  grant  to  it 
subject  to  claim  by  Southern  Pacific  on  locating  road  under  16  Stat.  573. 
Distinguished  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  202, 
51  L.  Ed.  443,  27  Sup.  Ct.  249,  grant  of  1864  did  not  include  land  then 
included  in  existing  withdrawal  in  aid  of  earlier  grfint  to  another  road; 
United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  884,  grant  of  1866  in  aid 
of  construction  of  Oregon  and  California  Railroad  was  not  in  praesenti, 
and  lands  were  taken,  on  filing  of  assent  to  grant,  subject  to  proviso  as 
to  sale  to  settlers ;  Northern  Lumber  Co.  v.  0  'Brien,  139  Fed.  620,  621, 
622,  71  C.  C.  A.  698,  Northern  Pacific  grant  of  1884  did  not  attach  to 
land  not  public  at  date  of  grant,  though  it  subsequently  became  of  that 
character;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188 
U.  S.  143, 151,  47  L.  Ed.  420,  23  Sup.  Ct.  315,  318,  majority  holding  filing 
by  railroad  company  of  map  of  general  route,  under  grant  of  July  2, 
1864,  did  not  withdraw  such  lands  from  homestead  entry. 

Miscellaneous.    Cited  in  McNear  v.  Giustin,  50  Or.  378,  92  Pac.  1075, 
referring  historically  to  principal  case. 

176  V,  S.  51-^7,  44  K  Ed.  368,  20  Sup.  CU  260,  WIIjCX>X  y.  BA8TEBN 
OREGON  IiANB  CO. 

Land  within  exterior  limits  of  general  route  of  Northern  Pacific  Bail- 
road,  was  not  sold,  granted  or  otherwise  appropxlated  by  grant  of  1864,  so 
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as  to  prevent  Coogreis  ftrom  otherwise  disposing  of  it  before  iUiiig  of  mmp 
of  definite  location. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  666,  60  L.  Ed.  312,  26  Sap.  Ct. 
154,  following  rule;  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  119, 
47  L.  £d.  411,  23  Sup.  Ct.  306,  holding  alternate  sections  of  grant  of 
1864  to  Northern  Pacific  Company  not  vested  by  filing  map  of  general 
location  to  prevent  making  of  bona  fide  homestead  entry;  Messinger 
V.  Eastern  Oregon  Land  Co.,  176  U.  S.  68,  69,  44  L.  Ed«  371,  20  Snp.  Ct. 
272,  holding  land  within  exterior  lines  of  general  route  not  withdrawn 
by  grant  of  July  2, 1864,  to  prevent  congressional  disposition  before  fil- 
ing of  map  of  definite  location;  Messinger  v.  Union  Warehouse  Co.,  39 
Or.  647,  66  Pac.  808,  holding  where  lessee  of  lands  of  disputed  title 
attorned  to  persons  adjudged  owners  thereof,  question  of  collusion  in 
attornment  for  the  jury. 

Distinguished  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  202, 
61  L.  Ed.  443,  27  Sup.  Ct.  249,  grant  of  1864  did  not  include  land  then 
included  in  existing  withdrawal  in  aid  of  earlier  grant  to  another  road ; 
dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  151, 
47  L.  Ed.  423,  23  Sup.  Ct.  318,  majority  holding  alternate  sections,  under 
g^nt  of  1864,  to  Northern  Pacific  Company,  not  vested  by  filing  map  of 
general  location  against  subsequent  bona  fide  homestead  entry. 

Miscellaneous.  Cited  in  Eastern  Oregon  Land  Co.  v.  Andrews,  45 
Or.  210,  77  Pac.  119,  and  Andrews  v.  Eastern  Oregon  Land  Co.,  2X)3 
U.  S.  127,  61  L.  Ed.  120,  27  Sup.  Ct.  42,  referring  historically  to  principal 
case. 

176  IT.  8.  58-69,  44  L.  Ed.  370,  20  Sup.  Ot.  271,  MESSINaEB  ▼.  EASTERN 
OIUESOON  LAND  CO. 

Ck)ngTess  could  dispose  of  lands  wltbln  exterior  lines  of  JXorthwsL 
Pacific's  general  route. 

Approved  in  Nelson  v.  Northern  Pacific  Ry.  Co.,  188  U.  S.  119,  47 
L.  Ed.  411,  23  Sup.  Ct.  306,  holding  alternate  sections,  under  grant  of 
1864  to  Northern  Pacific  company,  did  not  vest  on  filing  of  maps  of  gen- 
eral location  to  prevent  bona  fide  homestead  entry. 

Distinguished  in  dissenting  opinion  in  Nelson  v.  Northern  Pac.  By. 
Co.,  188  U.  S.  151,  47  K  Ed,  428,  23  Sup.  Ct.  318,  majority  holding  grant 
of  1864  to  Northern  Pacific  Company  did  not  vest  alternate  sections 
in  company  on  filing  map  of  general  location  to  prevent  bona  fide  home- 
stead entry. 

176  V.  8.  59-68,  44  L.  Ed.  S71,  20  Sup.  Ot.  307,  BLAKE  ▼.  McOLTTNa. 

In  distzlbntion  of  assets  of  bankrupt,  citlsens  of  otber  States  are  en- 
titled to  share  equally  In  all  respects  with  citizens  of  StatOw 

Approved  in  MacMurray  v.  Sidwell,  155  Ind.  666,  58  N.  E.  725,  hold- 
ing foreign  building  doing  no  business  in  State,  but  collecting  dues  on 
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stock  and  premiums  on  loans  already  made,  gave  local  stockholder  no 
preferential  right  on  insolvency;  Gerding  v.  East  Tennessee  Land  Co., 
185  Mass.  382,  70  N.  E.  207,  creditor  of  insolvent  foreign  corporation 
who  voluntarily  becomes  party  to  creditor's  suit  in  Federal  court  in 
other  State  in  which  receiver  appointed,  cannot  bring  equitable  attach- 
ment here  to  reach  corporation's  funds;  Adams  v.  Chattanooga  Co., 
128  Tenn.  518, 161  S.  W.  1134,  holding  Code,  §§  5187,  6103,  6104,  applied 
to  foreign  corporations  doing  business  in  State  as  to  property  in  State. 
Distinguished  in  District  of  Columbia  v.  Brooke,  214  U.  S.  151,  53 
L.  Ed.  946,  29  Sup.  Ct.  560,  holding  act  of  1896  providing  for  drainage 
in  District  of  Columbia  not  void  as  densring  nonresidents  equal  protec- 
tion; State  V.  Travelers'  Ins.  Co.,  73  Conn.  276,  47  Atl.  306,  upholding 
Gen.  Stats.,  §§  3836,  3916,  assessing  insurance  stock  of  residents  at 
market  value,  deducting  value  of  taxed  realty  and  shares  of  nonresidents 
at  one  and  one-half  per  cent  on  market  value. 

176   V.  S.   68-73,   44  I^   Ed.   374,   20   Sup.   Ot  272,   HOLT  ▼.   INDIANA 
HFG.  CO. 

Provisions  of  sections  629,  563,  and  1979  of  the  Bevlsed  Statutes  are 
liroajdit  forward  ftom  act  of  April  20,  1871,  for  enforcement  of  Fourteenth 
Amendment,  and  apply  to  civil  rights  only. 

Approved  in  Devine  v.  Los  Angeles,  202  U.  S.  337,  50  L.  Ed.  1054,  26 
Sup.  Ct.  652,  nature  and  extent  of  riparian  rights  and  rights  in  x)erco- 
lating  waters  of  patentees  whose  titles  derived  under  Mexican  grants  are 
not  Federal  questions ;  Giles  v.  Harris,  189  U.  S.  485,  47  L.  Ed.  911,  23 
Sup.  Ct.  641,  holding  equity  will  not  compel  county  board  of  registrars 
to  enroll  negro  on  voting  lists  under  registration  provisions  of  Alabama 
Constitution;  Simpson  v.  Geary,  204  Fed.  511,  civil  rights  protected 
under  section  1  of  Fourteenth  Amendment  are  not  affected  by  Arizona 
statute  of  1912,  requiring  experience  of  train  flagmen ;  Salander  v.  City 
of  Tacoma,  208  Fed.  429,  action  to  recover  money  paid  as  license  tax  for 
privilege  of  using  trading  stamps  is  not  within  meaning  of  Judicial  Code, 
§  24,  par.  14,  which  refers  to  civil  rights  alone ;  dissenting  opinion  in 
United  States  v.  Mosley,  238  U.  S.  393,  59  L.  Ed.  1359,  35  Sup.  Ct.  904, 
majority  holding  section  19,  Criminal  Code,  extended  to  protection  of 
right  to  vote  for  members  of  Congress  and  have  vote  counted ;  Farson  v. 
Chicago,  138  Fed.  185,  arguendo. 

Jurisdiction  of  bill  to  declare  void  tax  on  patent  rights  is  measured  by 
tax  levied,  and  extent  of  future  taxation  cannot  be  availed  of. 

Approved  in  Delaware  etc.  R.  Co.  v.  Lyne,  193  Fed.  986, 113  C.  C.  A. 
604,  attorney's  fees  cannot  be  allowed  in  action  for  damages  under  Com- 
merce Act  when  nominal  damages  only  recovered. 

Distinguished  in  Board  of  Trustees  of  Whitman  College  v.  Benyman, 
156  Fed.  114,  and  Berryman  v.  Board  of  Trustees  of  Whitman  College, 
222  U.  S.  348,  56  L.  Ed.  229,  32  Sup.  Ct.  147,  both  holding  amount  in 
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controversy  where  contract  to  exempt  from  taxation  is  in  question  is 
value  o£  right  to  be  protected  and  not  annual  tax;  Risley  v.  City  of 
Utica,  168  Fed.  745,  and  City  of  Helena  v.  Helena  Waterworks  Co.,  173 
Fed.  20,  97  C.  C.  A.  320,  both  holding  whole  amount  of  taxes  to  be  as- 
sessed to  plaintifE  is  amount  in  controversy  in  suit  to  enjoin  alleged 
illegal  bond  issue. 

Qixcnit  Ooorts  have  original  cognizance  of  suits  of  civil  natora. 
Approved  in  Weston  v.  Tiemey,  191  U.  S.  660,  48  L.  Ed.  302,  24 
Sup.  Ct.  848;  Douglas  Co.  v.  Stone,  191  U.  S.  557,  48  L.  Ed.  301,  24 
Sup.  Ct.  843,  and  Weston  v.  Tiemey,  184  U.  S.  696,  46  L.  Ed.  763, 

22  Sup.  Ct.  938,  all  reaffirming  rule;  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  185  U.  S.  285,  46  L.  Ed.  913,  22  Sup.  Ct.  682,  holding 
recital  in  order  allowing  appeal  from  Circuit  Court's  decree  that  appeal 
allowed  from  final  order  dismissing  for  want  of  jurisdiction  shows  juris- 
diction in  issue;  Cincinnati  etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S.  620, 
44  K  Ed.  913,  20  Sup.  Ct.  824,  holding  writ  of  error  from  Supreme  Court 
will  be  dismissed  where  prior  writ  from  Circuit  Court  of  Appeals  is 
already  pending  in  Circuit  Court;  Carter  v.  Roberts,  177  U.  S.  500, 
44  L.  Ed.  863,  20  Sup.  Ct.  714,  holding  direct  appeal  from  Circuit  to 
Supreme  Court  on  question  of  double  punishment  by  court-martial  can- 
not be  taken  after  decision  by  Circuit  Court  of  Appeals ;  Pumell  v.  Page, 
128  Fed.  498,  holding,  under  Act  of  August  13,  1888,  making  jurisdic- 
tional amount  two  thousand  dollars.  Circuit  Court  cannot  entertain  suit 
to  restrain  collection  of  eighty  dollars  personal  tax,  though  clouding 
valuable  realty ;  Falk  v.  Curtis  Pub.  Co.,  100  Fed.  79,  holding  suit,  under 
Rev.  Stats.,  §  4965,  to  recover  penalty  for  infringing  copyrights  involves 
validity  of  copyright,  hence  within  Circuit  Court's  jurisdiction;  dis- 
senting opinion  in  Giles  v.  Harris,  189  U.  S.  495,  496,  497,  502,  47  L.  Ed. 
915,  916,  918,  23  Sup.  Ct.  643,  644,  646,  majority  holding  equity  will 
not  compel  county  registrars  to  enroll  negro  on  voting  lists  as  duly  quali- 
fied voter. 

Distinguished  in  Pendleton  v.  Lutz,  78  Miss.  333,  29  South.  166,  hold- 
ing Federal  receiver  cannot  remove  suit  to  Federal  court,  under  Act  of 
1887,  §  3,  where  amount  in  controversy  is'  less  than  two  thousand  dollars 
and  State  court  is  in  possession  of  property. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  846. 

176  U.   S.   73-82,   44  li.   Ed.   377,   20  Sup.   Ct.  280,   OBUIOKSHAinC   ▼. 
BmWEUi. 

Mere  fact  that  law  is  unconstltational  doea  not  entitle  party  to  relief 
therefrom  by  injunction,  Init  caae  must  fall  under  some  recognised  head  ot 
equity,  or  there  must  be  no  adequate  remedy  at  law. 

Approved  in  Kirwan  v.  Murphy,  189  U.  S.  54,  56,  47  L.  Ed.  706,  706, 

23  Sup.  Ct.  603,  604,  holding  claimant  of  land  within  meander  line  can- 
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not  oppose  government  survey  as  public  lands  on  ground  of  irreparable 
injury  or  multiplicity  of  suits,  where  survey  will  not  injure  timber  or 
land ;  Indiana  Mfg.  Co.  v.  Krehne,  188  U.  S.  684,  47  L.  Ed.  654, 23  Sup.  Ct. 
453,  holding  insufficient  bill  to  enjoin  collection  of  State  tax  on  corpo- 
ration stock  and  franchises  where  no  cloud  on  title  shown  nor  multi- 
plicity of  suits  threatened,  and  legal  remedy  adequate;  Pullman  Co.  v. 
Tamble,  173  Fed.  204,  205,  Federal  court  has  no  jurisdiction  to  enjoin 
collection  of  State  tax,  which  may  be  recovered  back  in  action  at  law; 
Ashbum  v.  Graves,  149  Fed.  972,  77'C.  C.  A.  478,  bill  to  enjoin  cutting 
of  trees  states  no  ground  for  equitable  relief  where  it  merely  alleges 
irreparable  injury  without  stating  facts  to  support  it;  People  v.  Dis- 
trict Court,  29  Colo.  196,  68  Pac.  247,  holding  court  will  not  enjoin 
State  board  of  assessors  from  valuing  railway  telegraph  and  other 
transportation  property  on  ground  of  unconstitutionality  of  law;  State 
V.  Wood,  155  Mo.  453,  66  S.  W.  479,  refusing  to  enjoin  enforcement  of 
Missouri  beer  inspection  law  on  ground  of  injury  to  beer  by  opening 
bottles  where  inspection  could  precede  bottling;  Columbia  Canal  Co. 
V.  Benham,  47  Wash.  251,  126  Am.  St.  Rep.  901,  91  Pac.  962,  State 
eourt  has  no  jurisdiction  to  enjoin  proceeding  to  obtain  title  to  public 
lands  and  require  one  to  relinquish  claim  thereto,  while  title  is  in  United 
States;  dissenting  opinion  in  Watson  v.  Huntington,  215  Fed.  481,  131 
C  C.  A.  520,  majority  holding  equity  would  not  entertain  bill  of  numer- 
ous complainants  stating  separate  cause  of  action  at  law  in  favor  of 
each. 

^jght  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  B.  A.  (N.  S.)  126. 

176  V.  S.  83-92,  44  L.  Ed.  382,  20  Sup.  Ct.  287,  BOUiN  v.  NEBRA8ELA. 

Statute  of  State  permitting  prosecution  of  felonies  hy  information  is 
not  in  violation  of  Conatltation. 

Approved  in  Lem  Woon  v.  Oregon,  229  U.  S.  589,  57  L.  Ed.  1342,  33 
Sup.  Ct.  783,  In  re  McNaught,  1  Okl.  Cr.  537,  99  Pac.  244,  and  State  v. 
Guglielmo,  46  Or.  252,  262,  79  Pac.  578,  80  Pac.  103,  all  following  rule; 
McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  59  L.  Ed.  178,  35  Sup.  Ct. 
69,  statute  requiring  separate  but  equal  railway  accommodations  for 
whites  and  negroes  does  not  violate  Fourteenth  Amendment;  Twining 
V.  New  Jersey,  211  U.  S.  Ill,  58  L.  Ed.  Ill,  29  Sup.  Ct.  14,  holding  Four- 
teenth Amendment  did  not  require  that  citizen  be  exempted  from  com- 
pulsory self-incrimination  in  State  courts;  Chesapeake  etc.  Ry.  Co.  v. 
Kelly's  Admx.,  161  Ky.  659,  171  S.  W.  186,  verdict  of  three-fourths  of 
jury  as  provided  by  State  law  is  suf&cient  in  case  under  Federal  Em- 
ployers' Liability  Act;  State  v.  Brown,  170  N.  C.  715,  86  S.  E.  1043, 
State  may  provide  that  indictments  for  selling  liquor  need  not  allege 
sale  to  particular  person;  State  v.  Nichols,  27  R.  I.  83,  60  Atl.  768,  up- 
Holding  Gen.  Laws  1896,  c.  114,  as  amended  punishing  cruelty  to  animals. 
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Constitutionality  of  statute  providing  for  prosecution  tor  felony 
by  information  without  indictment.    Note,  6  Ann.  Oas.  M4^  646. 

Sufficiency  of  information,  without  indictment,  in  common-law  fel- 
onies.   Note,  1  L.  B.  A.  (N.  8.)  1153. 

First  elglLt  amendments  apply  to  Federal  not  to  State  courts. 
Approved  in  Hawaii  v.  Mankiohi,  190  U.  S.  220,  47  L.  Ed.  1024.  23 
Sup.  Ct.  792,  holding  constitutional  provision  concerning  grand  and  petit 
juries  not  extended  over  Hawaii  on  annexation;  Maxwell  v.  Dow,  176 
U.  S.  584,  603,  44  L.  Ed.  598,  605,  20  Sup.  Gt.  450,  457,  holding  due  pro- 
cess afforded  by  prosecution  by  information  before  jury  of  eight;  Will- 
iams V.  Hert,  110  Fed.  170,  holding  State  of  Indiana  has  power  to 
provide  for  prosecution  of  offenses  by  information;  Bahnaud  v.  Bize, 
105  Fed.  486,  holding  all  inhabitants  of  Nebraska  Territory  having  sig^ 
nified  intention  to  become  citizens  became  citizens  of  United  States  on 
admission  of  Nebraska  as  State;  State  v.  Guglielmo,  46  Or.  256,  79  Pae. 
580,  upholding  prosecution  for  murder  by  information. 

Upon  admission  of  a  State,  it  becomes  entitled  to  and  poflsesses  all  rlgbts 
of  dominion  and  sovereignty  which  belonged  to  the  original  States,  and 
stands  upon  eanal  footing  with  them  in  all  respects. 

Approved  in  Smith  v.  State  ex  rel.  Hepburn,  28  Okl.  239,  113  Pao. 
934;  Coyle  v.  Smith,  28  Okl.  146,  161,  113  Pac.  955,  957,  and  Coyle  v. 
Smith,  221  U.  S.  573,  576,  55  L.  Ed.  860,  861,  31  Sup.  Ct.  688,  all  hold- 
ing, notwithstanding  provision  of  Oklahoma  Enabling  Act  to  contraiy, 
State  could  locate  its  own  *seat  of  government ;  Dorr  v.  United  States, 
195  U.  S.  144,  49  L.  Ed.  181,  24  Sup.  Ct.  808,  trial  by  jury  in  Philippines 
not  matter  of  right;  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  969,  109 
C.  C.  A.  110,  upholding  Oklahoma  statute  requiring  separate  coach 
acconmiodations  for  white  and  negro  passengers;  United  States  v. 
United  States  Express  Co.,  180  Fed.  1011,  holding  on  admission  of  Okla- 
homa, Nonintercourse  Act  of  1897  ceased  to  be  in  force  so  as  to  prevent 
introduction  of  liquor  into  territory  formerly  Indian  Territory. 

Objection  that  defendant  was  denied  due  process  of  law  in  being  re- 
fused Jury  trial  cannot  be  considered  when  plea  not  set  up  till  after  ease 
was  decided  by  Supreme  Court  of  State. 

Approved  in  Ellison  v.  City  of  Lamoure,  30  N.  D.  52,  151  N.  W.  991, 
refusing  to  consider  Federal  question  first  presented  on  petition  for 

rehearing. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
34,  36. 

Ownership  of  riparian  owner  to  thread  of  stream.  Note,  28  E.  B.  0. 
188. 
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"    8. 114>121,  44  L.  Bd.  892, 20  Sup^  Ot  284,  OLABS  ▼.  KANSAS  0IT7* 

^^Jection  to  conBtltixtloxullty  of  statate  cannot  be  made  by  one  wbose 
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18  not  affected  by  it. 
Approved  in  IroqnoiB  Transp.  Go.  y.  De  Laney  Forge  ft  Iron  Co., 
205  U.  S.  360,  51  L.  Ed,  840,  27  Sup.  Ct.  509,  Spratt  v.  Helena  Power 
etc.  Co.,  37  Mont.  88,  94  Pac.  638,  Cram  v.  Chicago  etc.  Ry.  Co.,  86  Neb. 
593, 19  Ann.  Caa.  170,  123  N.  W.  1047,  Pioneer  Tel.  ft  Tel.  Co.  v.  State, 
40  Okl.  424,  138  Pac.  1036,  Rea  v.  State  ex  rel.  Board  of  Commrs.,  29 
Okl.  713,  119  Pac.  237,  and  State  v.  Wickenhoefer,  6  Penne,  (Del.)  142, 
^  Atl.  281,  all  f oUowing  rule ;  Marshall  v.  Dye,  231  U.  S.  258,  58  L.  Ed. 
209,  34  Snp.  Ct.  92,  only  those  having  personal,  as  distinct  from  official, 
interest  can  bring  to  Supreme  Court  for  review  judgment  of  State  court 
on  ground  that  Federal  right  has  been  denied;  Hampton  v.  St.  Louis 
etc.  Ry.  Co.,  227  U.  S.  469,  57  L.  Ed.  600,  33  Sup.  Ct.  263,  holding  rail- 
road could  not  invoke  jurisdiction  of  Federal  court  to  test  constitution- 
ality of  statute  where  no  showing  made  of  injury  thereby;  Lindsley  v. 
Natural  Carbonic  Gas  Co.,  220  U.  S.  78,  Ann.  Cas.  19120,  160,  55  L.  Ed. 
377,  31  Sup.  Ct.  337,  dismissing  bill  to  test  validity  of  statute  where 
facts  alleged  took  plaintiff  from  under  its  operation ;  Interstate  Commerce 
Commission  v.  Chicago  Ry.  Co.,  218  U.  S.  109, 54  L.  Ed.  957, 30  Sup.  Ct.  660, 
railroad  cannot  complain  of  order  of  commerce  commission  simply  be- 
cause it  affects  shippers  or  places ;  State  ex  rel.  Dillon  v.  Braxton  County 
Court,  60  W.  Va.  354,  55  S.  E.  388,  and  County  Court  ▼.  West  Virginia, 
208  U.  S.  197, 52  L.  Ed.  451, 452, 28  Sup.  Ct.  275,  both  holding  County  Court 
ot  West  Virginia  has  no  personal  interest  in  amount  of  tax  levy  made  by 
it  to  give  Supreme  Court  jurisdiction  to  review  at  its  instance  decision 
of  highest  court  of  State  that  levy  is  excessive;  New  York  v.  Reardon, 
204  U.  S.  160,  9  Ann.  Cas.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188,  commerce 
clause  is  not  available  to  defeat  State  stamp  tax  law  on  transactions 
within  State  because  affecting  property  outside  State;  Marvin  v.  Trout, 
199  U.  S.  227,  50  L.  Ed.  168, 26  Sup.  Ct.  31,  upholding  Ohio  Rev.  Stats., 
§  275,  under  which  judgment  against  those  winning  money  at  gambling 
is  made  conclusive  of  amount  lost  in  action  to  charge  property  of  owner 
of  building;  Smiley  v.  Kansas,  196  U.  S.  467,  49  L.  Ed.  551,  25  Sup.  Ct. 
289,  upholding  Kansas  Anti-trust  Act.  as  construed  to  forbid  inducing 
four  wheat  buyers  in  single  town  to  agree  that  if  either  should  buy 
more  than  quarter  of  wheat  coming  to  market  he  shall  pay  others  three 
eents  per  bushel  on  excess;  Smith  v.  Indiana,  191  U.  S.  148,  48  L.  Ed. 
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126,  24  Sap.  Ct.  52,  holding  ooanty  auditor  has  no  x)ei»8onaI  interest  to 
maintain  writ  of  error  to  review  State  decision  requiring  deduction  of 
mortgage  from  realty  values;  Red  River  Valley  Nat.  Bank  v.  Graigi 
181  U.  S.  558,  45  L.  Ed.  1000,  21  Sup.  Ct.  707,  holding  mechanic's  lienov 
cannot  question  new  statute  where  property  was  sold  subject  to  his  lien 
under  existing  laws  before  enactment  of  law  in  question;  Lampasas  v. 
Bell,  180  U.  S.  283,  45  L.  Ed.  530,  21  Sup.  Gt.  371,  holding  city  sued  on 
bonds  issued  after  incorporating  new  territory  cannot  raise  Federal 
question  by  claiming  incorporation  proceedings  invalid  for  failure  to 
give  inhabitants  hearing;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  43, 
44  L.  Ed.  668,  20  Sup.  Ct.  524,  holding  foreign  corporation  operating 
in  Texas  under  act  of  1889  cannot  object  to  forfeiture  of  right  for  vio- 
lation of  said  act  as  provided  therein;  Larabee  v.  DoUey,  175  Fed.  381, 
bill  by  stockholder  of  bank  to  enjoin  acceptance  of  provisions  of  bank 
guaranty  law,  on  ground  that  law  is  void  and  impairs  obligation  of 
contract  presented  controversy  under  Federal  law;  Lewis  Pub.  Co.  v. 
Wyman,  168  Fed.  760,  dismissing  bill  which  had  become  moot  case  pend- 
ing suit;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  530,  plaintiff  alleging 
he  was  engaged  in  interstate  commerce  at  time  of  accident  cannot  ob- 
ject to  validity  of  Employers'  Liability  Act;  Brigham  City  v.  Tolteo 
Ranch  Co.,  101  Fed.  87,  41  C.  C.  A.  222,  holding  defendant  in  ejectment 
disclaiming  interest  in  property  cannot  maintain  writ  of  error  to  adjudi- 
cation for  plaintiff  on  ground  of  title  in  third  person;  State  v.  Smiley, 
65  Kan.  247,  69  Pac.  201,  holding  objections  to  validity  of  statute  can 
be  made  only  by  those  affected  thereby  and  against  whom  enforcement 
is  attempted ;  State  v.  Scampini,  77  Vt.  100,  59  Atl.  204,  seller  of  liquor 
without  license  cannot  attack  validity  of  law,  though  license  commis- 
sioners are  required  to  be  chosen  from  members  of  leading  political 
parties. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Gas.  175,  178. 

Who  may  object  to  statute  as  containing  unconstitutional  discrimi- 
nation.   Note,  82  L.  R.  A.  (N.  S.)  955,  957,  958, 

Statute  authorizing  dttee  to  annex  adjacent  landSy  Init  not  agricultural 
landSy  does  not  moke  Improper  dassillcatloiL 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  215,  52 
L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1288,  34  Sop.  Ct.  859,  statute  prohibiting 
combination  is  not  void  because  embracing  vendors  of  commodities  and 
not  of  vendors  of  labor;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  955, 
fact  that  Employers'  Liability  Act  of  1908  is  not  limited  to  injuries 
caused  by  negligence  of  fellow-servant  engaged  at  time  in  interstate  em- 
ployment does  not  make  void  that  part  of  act  abolishing  fellow-servant 
rule;  Vandalia  R.  Co.  v.  Stilwell,  181  Ind.  280,  Ann.  Gas.  1916D,  258» 
104  N.  E.  293,  5  N.  C.  C.  A.  492,  Employers'  Liability  Act  not  void 
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l^^^^^«  appljdng  only  to  employers  of  five  or  more  employees;  Board  of 
%^^?^^.  of  Johnson  County  v.  Johnson,  173  Ind.  88,  89  N.  E.  595,  up- 
^^  v^%  statute  providing  different  methods  for  assessing  incorporated 
^^V  ^incorporated  banks ;  Dirken  v.  Great  Northern  Paper  Co.,  110  Me. 
'  ^^^^m.  Oas.  1914D,  396,  86  Atl  326,  upholding  statute  abolishing 
\  ^servant  rule  except  in  certain  occupations;  State  v.  Kansas  City, 
^o.  215,  134  S.  W.  1022,  extension  of  city  limits  held  reasonable; 
Stilting  opinion  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  567, 
46  L.  Ed.  692,  22  Sup.  Ct.  442,  majority  holding  unconstitutional  Illinois 
Anti-trust  Act  of  1893,  prohibiting  recovery  of  price  for  goods  sold  by 
combination  in  restraint  of  trade,  excepting  therefrom  agricultural  prod- 
ucts in  hands  of  producer. 

176  IT.  &  121-126,  44  li.  Ed.  898,  20  8ap.  Ot.  841,  BAS  ▼.  HOBIESTEAD 

LOAN  ft  auABAirnr  oo. 

Where  objection  to  validity  of  act  of  Congress  wis  not  sustained,  plaln- 
tiir  cannot  i^peal. 

Approved  in  Baker  v.  Baldwin,  187  U.  S.  63,  47  L.  Ed.  76.  23  Sup.  Ct. 
20,  holding  judgment  of  State  court  sustaining  20  Stats,  at  Large,  25, 
making  silver  dollar  of  412.5  grains  full  legal  tender, 'cannot  be  reviewed 
in  Supreme  Court;  De  Lamar's  Nevada  etc.  Min.  Co,  v.  Nesbitt,  177  U.  S. 
529,  44  L.  Ed.  874,  20  Sup.  Ct.  718,  holding  plaintiff  cannot  maintain  writ 
of  error  where  right  claimed  under  laws  suspending  forfeiture  of  min- 
ing claims  for  failure  to  work  decided  in  his  favor. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A.  43, 
63,64. 

176  U.  a  126-156,  44  I..  Ed.  400,  20  Sop.  Ot  326,  UNDftAY  ft  PHELPS  00. 
V.  MUIJUBN. 

tltider  Mixmeeota  statute  of  1994  for  booming  logs*  logs  of  one  party 
panlag  boom  may  be  subjected  to  Hen  for  sonreyisig  and  scaling  not  only 
1^  o«wn  logB  but  also  those  of  otber  parties. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
166  Fed.  786,  statute  of  1857  of  New  Jersey  giving  lien  on  vessel  for 
work  done  or  materials  furnished  applies  to  foreign  vessels;  Nester  v. 
Diamond  Match  Co.,  105  Fed.  571,  62  L.  B.  A.  950,  44  C.  C.  A.  606,  hold- 
ing plaintiffs  voluntarily  using  defendant's  boom  cannot  maintain  suit 
based  on  illegal  obstruction  of  stream  nor  for  delay  in  passing  logs; 
Bennett  v.  Rainy  Lake  River  Boom  Co.,  115  Minn.  99,  131  N.  W.  1060, 
surveyor-general's  fees  for  surveying  logs  running  out  of  chartered  boom 
are  chargeable  to  boom  company ;  Horace  Waters  &  Co.  v.  Gerard,  189 
m.  T.  322, 121  Am.  St.  Rep.  886,  12  Ann.  Cas.  897,  24  L.  B.  A.  (N.  8.) 
958,  82  N.  E.  150,  hotel-keeper  has  lien  on  piano  in  possession  of  guest 
imder  conditional  sale  contract;  dissenting  opinion  in  Hutton  v.  Webb, 
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126  N.  C.  906,  36  S.  E.  343,  majority  holding  invalid  Acts  of  1897,  c.  588, 
authorizing  exaction  of  tolls  from  owners  of  logs  floated  down  river  to 
cover  expense  of  removing  driftwood;  International  Boom  Co.  v.  Rainy 
Lake  River  Boom  Corp.,  97  Minn.  520, 107  N.  W.  738,  arguendo. 

By  whom  and  for  what  lahor  or  services  logger's  lien  may  be 
claimed.    Note,  Ann.  Oas.  19160,  201. 

Hlmiesota  statnte  reanixtng  logB  nmning  ojot  of  boom  to  be  surveyed 
and  scaled  is  vmlid. 

Approved  in  Kane  v.  Titus,  81  N.  J.  L.  596,  Ann.  Oas.  1912D,  287,  80 
Atl.  454,  holding  automobile  license  law  not  void  as  applied  to  nonresi- 
dents; State  ex  rel.  United  Tanners  Timber  Co.  v.  Superior  Court,  60 
Wash.  198, 110  Pac.  1019,  temporary  detention  of  logs  by  boom  company 
for  sorting  is  not  unlawful  obstruction  of  stream;  dissenting  opinion  in 
Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lbr.  Co.,  162  Fed.  297,  89 
C.  C.  A.  267,  majority  holding  Minnesota  laws  could  not  authorize  boom 
company  to  extend  works  beyond  center  of  boundary  river. 

Xden  given  by  State  statute  on  logs  cut  In  another  State  for  surveying 
and  scaling  them  by  surveyor-general  while  in  log  boom  is  valid. 

Approved  in  State  v.  Boehm,  92  Minn.  378,  100  N.  W.  96,  upholding 
G^.  Laws  1895,  p.  653,  c.  273,  declaring  certain  weeds  a  nuisance. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  R.  A.  960. 

Miscellaneous.  Cited  in  Mandeville  v.  Cartwright,  126  Fed.  1008, 
holding  corporation  engaging  in  business  unauthorizedly  in  other  State 
does  not  make  stockholder  liable  as  partners  for  torts  of  servants. 

176  V.  8.  156-107»  44  L.  Ed.  412,  20  Sup.  Ot  820,  CHEW  HINO  LUNG  ▼• 
WISE. 

Designation  of  article  by  name  either  for  duty  or  as  eoEempi  prevails 
over  words  of  general  description  which  migbt  Indtnde  article. 

Approved  in  Hatters'  Fur  Exchange  v.  United  States,  175  Fed.  589, 
holding  undressed  clippings  and  detached  portions  of  fur  were  included 
in  ''furs,  undressed,"  and  not  in  ''waste,  not  specially  provided  for''; 
United  States  v.  Park  &  Tilford,  156  Fed.  144,  "tooth  soap"  held  to 
come  under  "all  descriptions  of  toilet  soap"  instead  of  "preparations 
used  as  applications  to  the  teeth";  United  States  v.  B.  P.  Ducas  &  Co., 
149  Fed.  254,  bone  size  substitute  used  for  stiffening  backs  of  fabrics  is 
not  preparation  fit  for  use  as  starch  under  Tariff  Act  1897,  sched.  G,  par. 
285,  §  1 ;  United  States  v.  American  Express  Co.,  140  Fed.  968,  drilled 
industrial  diamonds  known  as  bort  are  not  dutiable  as  diamonds  advanced 
by  cutting  under  sched.  N,  par.  435,  §  1 ;  United  States  v.  Schwarz,  140 
Fed.  304,  celluloid  toys  are  dutiable  under  sched.  N,  par.  418;  Brennan 
V.  United  States,  136  Fed.  746,  69  C.  C.  A.  395,  holding  limes  in  brine 
admitted  free  under  Free  List,  par.  556,  §  2,  as  fruits  in  brine  not  spe- 
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cially  provided  for;  Shaw  v.  United  States,  122  Fed.  444,  58  C.  C.  A. 
425,  holding  tapioea  flour  entitled  to  free  entiy  nnder  paras^raph  646, 
Tariff  Act  of  1894;  Littlejohn  ▼.  United  States,  119  Fed.  484,  holding 
sago  flour  entitled  to  free  entry  nnder  Tariff  Act  of  1897,  as  *'sago 
crade,"  not  dutiable  as  **  starch";  Evans  v.  Collector  of  Customs  of  Port 
of  San  Francisco,  107  Fed.  Ill,  46  C.  C.  A.  170,  holding  anthracite  coal 
containing  less  than  ninety-two  per  cent  fixed  carbon  dutiable  as  '' bitu- 
minous coal"  and  not  entitled  to  free  entry  as  anthracite  unprovided 
for;  United  States  v.  Massachusetts  Gen.  Hospital,  100  Fed.  934,  hold- 
ing surgical  instruments  imported  in  good  faith  by  general  hospital  main- 
taining training  school  entitled  to  free  entry  under  paragraph  585,  Tariff 
Act  of  1894. 

176  U.  S.  167-180,  44  I..  Ed.  417,  20  Sop.  Ot  SS6,  OHIOAOO,  U.  *  8T.  P.  &. 
B.  00.  ▼.  T02CPEINB. 

Bailroad  company  challenging  vilidlty  of  rate  fixing  stotnte  baa  Inirden 
of  proof  to  sustain  its  contention. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Minnesota,  186  U.  S.  262, 
264,  46  L.  Ed.  1155,  1156,  22  Sup.  Ct.  900,  903,  upholding  through  rates 
on  hard  coal  in  carload  lots  from  Duluth  to  interior  points  fixed  by  State 
commission  where  such  coal  is  insignificant  item,  though  rate,  if  gen- 
erally applied,  inadequate;  Southern  Ry.  Co.  v.  Atlanta  Stove  Works, 
128  6a.  222,  57  S.  E.  435,  upholding  special  commodity  rate  between  cer- 
tain points  fixed  by  railroad  commission;  Southern  Indiana  Ry.  Co.  v. 
Railroad  Commission,  172  Ind.  122,  87  N.  E.  969,  holding  joint  rate  fixed 
by  railroad  conunission  not  void  for  failure  to  divide  it  between  connect- 
ing carriers;  State  v.  Adams  Express  Co.,  85  Neb.  30,  42  L.  B.  A.  (N.  8.) 
396, 122  N.  W.  693,  upholding  statute  fixing  express  rates ;  Washington 
etc.  Ry.  Co.  v.  Commonwealth,  112  Va.  521,  71  S.  E.  541,  upholding  rates 
fixed  by  corporation  commission. 

Distinguished  in  Railroad  Commission  v.  Cumberland  Tel.  ft  Tel.  Co., 
212  U.  S.  421,  63  L.  Ed.  581,  29  Sup.  Ct.  357,  burden  is  on  corporation  to 
show  excess  raised  in  particular  year  above  depreciation  has  not  been 
carried  to  capital  for  purpose  of  estimating  amount  on  which  dividends 
should  be  paid. 

Legislative  determination  that  property  be  devoted  to  public  uae  and 
fixed  price  paid  therefor  does  not  preclude  tnyestigatlon  by  courts  iA  valid- 
ity of  act  and  fairness  of  price. 

Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661,  69 
L.  Ed.  411,  35  Sup.  Ct.  214,  holding  railroad  entitled  to  judicial  review 
of  order  made  without  hearing  by  railroad  commission ;  State  of  Wash- 
ington  ex  rel.  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  524,  529, 
56  L.  Ed.  868,  870,  32  Sup.  Ct.  535,  holding  order  of  railroad  commission 
requiring  making  of  track  connection  was  subject  to  judicial  review; 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  230,  53  L.  Ed.  160,  29  Sup. 
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Ct.  67,  holding  bill  in  equity  was  proper  remedy  to  enjoin  enforcement 
of  confiscatory  rates  fixed  by  railroad  commission ;  Ex  parte  Toung,  209 
U.  S.  144,  14  Ann.  Gas.  764,  13  L.  R.  A.  (N.  S.)  982,  62  L.  Ed.  728,  28 
Sup.  Ct.  441,  Circuit  Court  has  jurisdiction  over  suit  to  determine 
whether  railway  rate  fixed  by  State  was  confiscatory ;  Central  of  Geoigia 
Ry.  Co.  V.  McLendon,  157  Fed.  975,  holding  in  suit  to  enjoin  rates  as 
confiscatory  evidence  was  insufficient  to  warrant  preliminary  injunction ; 
Seward  v.  Denver  etc.  R.  Co.,  17  N.  M.  574,  46  L.  R.  A.  (N.  S.)  242,  131 
Pac.  985,  holding  void,  as  unreasonable,  order  of  railroad  commission  for 
maintenance  of  station;  Coal  ft  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  189, 
192,  67  S.  E.  639;  640,  enjoining  rate  as  confiscatory. 

Distinguished  in  Cotting  v.  Godard,  183  U.  S.  85,  91,  46  L.  Ed.  99, 
101,  22  Sup.  Ct.  33,  holding  illegal  limitation  on  charges  of  stockyards 
without  regard  to  difference  in  character  and  value  of  services  rendered 
operating  as  discrimination  against  one  stockyard. 

Amount  of  gross  receipts  ftom  business  doee  not  determine  whether  it 
is  profitable.    Expense  of  producing  them  must  be  considered. 

Approved  in  Delaware  L.  ft  W.  R.  Co.  v.  Van  Santvoord,  232  Fed.  983, 
permitting  railroad  to  withdraw  unprofitable  train  service;  Chicago  etc. 
Ry.  Co.  V.  Smith,  210  Fed.  642,  holding  rates  not  confiscatory  in  consid- 
eration of  net  earnings;  State  v.  Seaboard  etc.  Ry.  Co.,  48  Fla.  145,  37 
South.  320,  in  determining  whether  commissioner's  rates  are  reasonable, 
earnings  or  losses  from  interstate  commerce  cannot  be  considered  in 
determining  income,  but  only  in  determining  proportional  value  of  local 
business;  Grand  Rapids  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
183  Mich.  395, 150  N.  W.  157,  holding  void,  order  of  railroad  conmdssion 
restricting  contracts  for  building  private  side-tracks. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  maximum 
intrastate  rates  fixed  by  North  Dakota  Law  1907,  c.  51^  for  transporta- 
tion of  coal  in  carload  lots,  are  confiscatory. 

In  apportioning  earnings  between  Intrastate  and  interstate  business  for 
purpose  of  fixing  intrastate  rates,  differences  in  cost  of  doing  local  and 
through  business  should  be  considered. 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
824,  Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed.  495,  497,  498,  St.  Louis  etc. 
R.  Co.  V.  Hadley,  168  Fed.  350,  351,  Southern  Ry.  Co.  v.  McNeill,  155 
Fed.  782,  and  In  re  Arkansas  R.  Rates,  163  Fed.  142,  all  following  rule; 
Simpson  v.  Shepard,  230  U.  S.  460,  Ann.  Gas.  1916A,  18,  48  L.  R.  A. 
(N.  S.)  1151,  57  L.  Ed.  1566,  33  Sup.  Ct.  729,  profits  and  losses  of  inter- 
state business  cannot  be  offset  to  determine  whether  intrastate  rates 
afford  fair  return,  and  property  employed  in  intrastate  business  must  be 
considered  separately;  Westinghouse  Electric  etc.  Co.  v.  Wagner  Elec- 
tric etc.  Co.,  225  U.  S.  617,  41  L.  B.  A.  (N.  S.)  658,  56  L.  Ed.  1227,  32 
Sup.  Ct.  691,  in  infringement  suit,  where  profits  from  infringement  were 
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conuningled  with  profits  from  other  elements,  portion  attributable  to  each 
may  be  shown  by  testimony  of  experts ;  Trust  Co.  of  America  v.  Chicago 
ete.  Ry.  Co.,  199  Fed.  606,  holding  revenue  train  mileage  basis  furnished 
best  method  of  apportioning  earnings  between  intrastate  and  interstate 
business;  Western  Ry.  Co.  v.  Railroad  Commission,  197  Fed.  964,  com- 
parison of  volumes  of  revenues  from  each  kind  of  traffic  with  allowance 
for  difference  in  cost  of  local  and  through  business  is  only  feasible 
method;  In  re  Arkansas  Rate  Cases,  187  Fed.  320,  322,  holding  void 
Arkansas  two-cent  fare  law ;  Love  v.  Atchison  etc.  Ry.  Co.,  185  Fed.  329, 
107  C.  C.  A.  403,  apportioning  values  on  revenue  basis;  Shepard  v. 
Northern  Pac.  Ry.  Co.,  184  Fed.  811,  815,  approving  findings  of  master 
showing  greater  cost  of  intrastate  business ;  Southern  Pac.  Co.  v.  Bartine, 
170  Fed.  752,  769,  upholding  rates  fixed  by  railroad  commission ;  Chicago 
etc.  Ry.  Co.  v.  Smith,  110  Fed.  474,  holding  unreasonable  reduction  of 
existing  rates  which  master  found  insufficient  with  efficient  and  economi- 
cal management  to  pay  one-half  interest  on  valid  debt ;  Southern  Ry.  Co. 
v.  Atlanta  Stove  Works,  128  Ga.  223,  57  S.  E.  436,  holding  particular 
commodity  rate  between  certain  points  could  not  be  considered  unrea- 
sonable without  showing  it  to  be  so  when  taken  in  connection  with  whole 
body  of  rates ;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan. 
619, 148  Pac.  672,  upholding  coal  rate  between  certain  points. 

Distinguished  in  Kansas  City  etc.  Ry.  v.  Board  of  R.  R.  Commrs.,  106 
Fed.  357,  holding  Arkansas  railroad  commission  cannot  fix  rates  between 
Arkansas  points  where  line  lies  largely  in  Indian  Territory;  State  v. 
Minneapolis  etc.  R.  R.  Co.,  80  Minn.  204,  83  N.  W.  66,  holding  under 
Minnesota  statutes  making  tariff  rates  of  commission  prima  facie  rea- 
sonable, carrier  has  burden  of  proving  unreasonableness. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  8»  12. 

Elements  entering  into  determination  of  reasonableness  of  State  rail- 
road rates.    Note,  15  L.  R.  A.  (N.  S.)  109,  116. 

Iieglslatlve  rate  contest  Involving  ascertainment  of  value,  receipts,  eam- 
ingB  and  other  elements  should  be  referred  at  outset  to  master,  on  whose  re- 
port specific  errors  may  be  assigned. 

Approved  in  Lincoln  Gas  etc.  Co.  v.  City  of  Lincoln,  223  U.  S.  361,  56 
L.  Ed.  471,  32  Sup.  Ct.  271,  Pacific  Gas  etc.  Co.  v.  San  Francisco,  211 
Fed.  206,  Des  Moines  Gas  Co.  v.  City  of  Des  Moines,  199  Fed.  206,  Pacific 
Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  192  Fed.  1011,  and  Consolidated 
Gas  Co.  V.  Mayer,  146  Fed.  159,  all  following  rule;  Wilson  Cypress  Co. 
V.  Del  Pozo  Y  Marcos,  236  U.  S.  657,  69  L.  Ed.  771,  35  Sup.  Ct.  446, 
stating  consideration  of  testimony  on  certain  matters  not  found  upon 
should  be  made  in  first  instance  by  trial  court;  Ex  parte  Toung,  209 
U.  S.  164,  14  Ann.  Cas.  764,  13  L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  731,  28 
Sup.  Ct.  441,  holding  such  suit  not  proper  suit  for  investigation  by  jury ; 
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Westinghouse  Electric  ft  Mfg.  Co.  v.  Wagner  Electric  Mfg.  Co.,  233  Fed. 
756,  holding  on  reversal  of  decree  awarding  profits  against  infringer 
directing  farther  hearing,  case  should  have  been  again  referred  to 
master;  In  re  Arkansas  Rate  Cases,  187  Fed.  294,  services  of  master  dis- 
pensed with  by  consent  of  parties ;  Western  Union  Tel.  Co.  v.  American 
Bell  Tel.  Co.,  18V  Fed.  441,  applying  rale  in  suit  for  accounting  under 
contract;  Haight  ft  Freese  Co.  v.  Weiss,  156  Fed.  332,  84  C.  C.  A.  224^ 
holding  rule  should  have  been  followed  in  aeeounting  suit;  Independent 
Baking  Powder  Co.  v.  Boorman,  137  Fed.  996,  arguendo. 

Distinguished  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  621,  holding, 
under  circumstances,  case  should  be  determined  by  court  without  delay; 
Haight  ft  Freese  Co.  v.  Weiss,  165  Fed.  431,  91  C.  C.  A.  380,  holding 
court  not  bound  to  refer  to  special  master  question  of  allowance  of  coun- 
sel fees  from  fund  in  court. 

Aid  of  talal  court  slionld  be  had  wlisre  case  zoquites  dear  finding  of 
facts. 

Approved  in  Owensboro  v.  Owensboro  Water-Works  Co.,  191  U.  S.  372, 
48  L.  Ed.  225»  24  Sup.  Ct.  88,  holding  better  practice  for  trial  court  to 
determine  question  of  reasonableness  of  water  rates  fixed  by  city ;  Chesa- 
peake ft  Potomac  Tel.  Co.  v.  Manning,' 186  U.  S.  250,  46  L.  Ed.  1149,  22 
Sup.  Ct.  886,  reversing  and  remanding  to  lower  court  with  directions  to 
inquire  into  reasonableness  of  telephone  rentals  chained  under  act  of 
June  30,  1898;  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  125 
Fed.  358,  60  C.  C.  A.  220,  holding  where  record  shows  right  to  account- 
ing for  use  of  electrical  patents,  decision  denying  same  reversed  and  re- 
manded for  determination  below. 

Testimony  of  eoEperts  as  to  relatlTO  cost  of  doing  local  and  interstate 
business  must  not  be  disregarded  because  it  cannot  demonstrate  by  figures 
exact  diiference  of  cost. 

Approved  in  Morgan's  Louisiana  etc.  R.  etc  Co.  v.  Railroad  Commis- 
sion, 127  La.  670,  53  South.  902,  following  rule;  Public  Service  Com- 
mission V.  Northern  Cent.  Ry.  Co.,  122  Md.  390,  90  Atl.  118,  holding 
such  testimony  improperly  rejected. 

Extrinsic  evidence  to  show  unconstitutionality  of  statute.    Note, 
L.  R.  A.  1916B,  469. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas.  791. 

Validity  of  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Oas.  192. 

Returns  to  which  public  service  corporations  entitled.    Note,  L.  B.  A. 
1915A,  60. 

Miscellaneous.  Cited  in  Tift  v.  Southern  Ry.  Co.,  138  Fed.  768,  as 
to  power  of  courts  to  review  reasonableness  of  railroad  rates;  Haver* 
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hill  Gkffiligbt  Co.  v.  Barker,  109  Fed.  695,  holding  suit  in  equity  against 
State  gas  oommiasion  and  attorney  general  to  restrain  enforcement  of 
rate  order  within  jurisdiction  of  Federal  court. 

176  U.  S.  181-206^  4i  I..  Ed.  428,  20  Sop.  Ot.  811,  DZOKESBCAK  ▼.  NOBIH- 
SBK  TSXJ8T  OO. 

Bli^ta  of  minority  stockbolden  are  xlglits  of  ooxporattoo. 
Approved  in  Big  Creek  etc.  Iron  Co.  ▼.  American  Loan  etc.  Co.,  127 
Fed.  633,  62  C.  C.  A.  351,  holding  minority  stockholders  seeking  denial 
of  foreclosure  alleging  invalidity  of  mortgage  seeking  no  affirmative  re- 
lief have  rights  open  to  corporation. 

Stockholders  may  Intervene  in  mortgage  foredoeoreon  ground  that 
their  rights  axe  those  of  corporation  and  muat  be  asserted  through  it,  and  it 
threatens  to  neglect  proper  defense. 

Approved  in  Spring  v.  Webb,  227  Fed.  485,  holding  stockholder's  suit 
capable  of  revivor  in  name  of  plaintiff's  executors;  Mercantile  Truat 
Co.  V.  United  States  Shipbuilding  Co.,  130  Fed.  726,  on  foreclosure  of 
corporate  mortgage  by  trustee,  holder  of  part  of  bonds  cannot  inter- 
vene before  decree  of  sale  merely  to  litigate  question  of  priority  over 
other  bondholders;  Kessler  &  Co.  v.  Ensley  Co.,  129  Fed.  405,  arguendo. 

One  who  takes  up  bona  fide  resldsaice  In  another  State  may  sue  in  Fed- 
eral court  though  motive  of  removal  was  to  resort  to  that  court 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  625,  58  L.  Ed.  761,  34 
Sup.  Ct  442,  following  rule;  Blair  v.  Chicago,  201  U.  S.  448,  50  L.  Ed. 
827,  26  Sup.  Ct.  427,  motive  with  which  creditor  invokes  Federal 
jurisdiction  is  immaterial  if  he  has  justifiable  demand  and  requisite 
diversity  of  citizenship  exists;  South  Dakota  v.  North  Carolina,  192 
U.  S.  311,  48  If.  Ed.  458,  24  Sup.  Ct.  272,  holding  where  individual 
owners  of  North  Carolina  bonds  made  gift  thereof  to  South  Dakota, 
their  motive  therefor  not  subject  of  inquiry;  Anderson  v.  Western  Union 
Tel.  Co.,  218  Fed.  80,  motive  for  reducing  claim  in  suit  made  to  prevent 
removal  to  Federal  court  is  immaterial;  Continental  etc.  Sav.  Bank  v. 
Allis-Chalmers  Co.,  200  Fed.  608,  fact  that  majority  bondholders  de- 
manding foreclosure  on  default  of  interest  were  in  combination  with 
officers  to  reorganize  corporation,  and  were  acting  to  that  end  did  not 
entitle  nonassenting  minority  to  intervene;  O'Neil  v.  Wolcott  Min.  Co., 
174  Fed.  538,  27  L.  B.  A.  (N.  S.)  200,  98  C.  C.  A.  309,  conveyance  of 
property  out  of  which  cause  of  action  arises  does  not  deprive  assignee 
of  right  to  sue  in  Federal  court,  though  conveyance  made  for  that  pur- 
pose; Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  157  Fed.  444, 
Federal  court  cannot  refuse  to  entertain  suit  within  its  jurisdiction 
brought  therein  by  agreement  of  parties  merely  because  suit  could  have 
been  brought  in  State  court;  In  re  C.  Moench  &  Sons  Co.,  123  Fed.  967, 
holding  where  State  court  seized  alleged  bankrupt's  property  and  ap- 
XVIII^2« 
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pointed  receivers,  directors  could  thereafter  declare  inability  to  pay 
debts  and  willingness  to  be  adjudged  bankrupt;  Farmers'  Loan  etc.  Co. 
V.  Louisville  etc.  R.  R.  Co.,  103  Fed.  120,  holding  foreclosure  decree 
cannot  be  impeached  because  of  prior  agreement  of  bondholders  to  form 
reorganization  company  where  agreement  did  not  cause  default;  John- 
son V.  Langdon,  135  Cal.  627,  87  Am.  St.  Rep.  159,  67  Pac.  1052,  holding 
stockholder  entitled  to  mandamus  to  compel  compliance  with  Civ.  Code, 
§  377,  requiring  corporation  to  keep  book  open  though  his  motives 
are  alleged  improper;  Pierce  v.  Pierce,  16  Cal.  App.  382,  117  Pac.  583, 
upholding  sale  on  foreclosure  against  insolvent  debtor,  based  on  valid 
lien,  in  absence  of  fraud;  Venner  v.  Denver  Union  Water  Co.,  40  Colo. 
238,  122  Am.  St^  Rep.  1036,  90  Pac.  631,  fact  that  suits  against  corpora- 
tion  were  instigated  by  officers  with  ulterior  motives  is  no  defense; 
Weir  V.  Jones,  84  Miss.  608,  36  South.  535,  where  beneficiary  in  trust 
deed  legally  entitled  to  foreclose,  fact  that  foreclosure  sale  was  result 
of  agreement  with  junior  mortgagee  is  immaterial ;  Crocheron  v.  Savage, 
75  N.  J.  Eq.  599,  28  L.  R.  A.  (M.  S.)  679,  73  Atl.  37,  allegation  of 
motive  of  plaintiff  in  suit  to  set  aside  deed  from  client  to  attorney  is 
of  no  moment;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Lewisohn,  210 
U.  S.  211,  52  L.  Ed.  1029,  28  Sup.  Ct.  634,  arguendo. 

Distinguished  in  Kreider  v.  Cole,  149  Fed.  653,  79  C.  C.  A.  339,  where 
persons  interested  in  Pennsylvania. corporation  desiring  to  sue  for  ap- 
pointment of  receiver  in  Federal  court  in  that  State  assigned  stock  to. 
citizen  of  New  Jersey  merely  to  sign  bill,  transaction  was  fraud  on 
court's  jurisdiction. 

'Torthwlth**  In  matton  of  pleading  and  practice  means  usually  twenty- 
four  hours. 

Approved  in  Empire  Min.  Co.  v.  Propeller  Towboat  Co.,  108  Fed.  905, 
holding  where  Federal  court  remanded  suit  to  take  effect  "forthwith," 
it  was  immediately  deprived  of  jurisdiction. 

Bonds  payable  to  heaier  are  negotiable  mumglk  redeemable  by  install- 
ments determined  by  annual  drawings. 

Approved  in  McCormick  v.  Unity  Co.,  239  111.  314,  87  N.  E.  928,  pro- 
vision in  bonds  that  some  of  them  may,  under  certain  conditions,  be 
redeemed  before  maturity  does  not  render  them  non-negotiable. 

The  practice  in  foreclosing  mortgages  securing  bonds  is  to  order  decree 
of  foreclosure  and  sale  without  requiring  production  of  bonds. 

Approved  in  Central  Trust  Co.  v.  Cincinnati  etc.  Ry.  Co.,  169  Fed. 
469,  denying  intervention  of  bondholders  for  purpose  of  litigating  valid- 
ity of  notes  to  which  bonds  were  held  as  collateral. 

Distinguished  in  Fidelity  Trust  Co.  v.  Washington-Oregon  Corp.,  217 
Fed.  603,  retaining  bill  of  intervention  by  certain  bondholders  in  action 
to  foreclose  mortgage,  pending  settlement  of  decree. 

As  between  stockholders  and  corporation,  declaration  that  shaxw  axe 
fully  paid  and  nonassessable  is  valid. 
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Approved  in  O'Dea  v.  Hollywood  Cemetery  Assn.,  154  Cal.  67,  97 
Pac.  6,  Metropolitan  Coaoh  Co.  v.  Frennd,  42  A^P-  !>•  C-  286,  Wall  v. 
Basin  Min.  Co.,  16  Idaho,  331,  22  L.  R.  A.  (K.  S.)  1018,  101  Pac.  739, 
and  Lee  y.  Heppenheimer,  69  N.  J.  Eq.  73,  61*Atl  858,  all  reafi&rming 
rale;  Granite  Brick  Co.  v.  Titus,  226  Fed.  571,  shareholders  consenting 
to  ^ireement  to-issne  stoch  as  seenrity  for  money  loaned  corporation 
cannot  object  that  issue  was  ultra  vires  as  not  being  fully  paid;  Bab- 
bitt V.  Read,  215  Fed.  420,  bona  fide  purchasers  of  stock  from  original 
subscribers  are  not  ehai^able  with  notiee  that  it  was  illegally  issued 
in  payment  of  property  bought  at  overvaluation  and  are  not  subject  to 
statutory  liability  to  creditors;  Lum  v.  American  Wheel  etc.  Co.,  165 
Cal.  666,  Ann.  Oas.  1915A,  816,  133  Pac.  307,  agreement  between  cor- 
pofration  and  stockholders  that  stock  be  issued  as  fully  paid  and  non- 
assessable is  binding  where  rights  of  creditors  are  not  involved;  Cali- 
fornia Trona  Co.  v.  Wilkinson,  20  CaL  App.  706,  130  Pao.  195,  stock 
issued  to  lender  as  profit  to  secure  loan  is  issued  for  value,  and  for 
corporate  purposes ;  Crook  v.  International  Trust  Co.,  32  App.  D.  C.  510, 
subscriber  present  by  proxy  at  stockholders'  meeting  is  bound  by  call 
for  installment  on  stock. 

Distinguished  in  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  70  N.  J. 
Eq.  743, 10  Ann.  Oaa.  84,  8  L.  R.  A.  (K.  8.)  271,  64  Atl.  921,  under  New 
Jersey  General  Corporation  Act  of  1875,  a  creditor's  knowledge  that 
stock  was  improperly  issued  as  ''full  paid"  and  as  ''issued  for  property 
purchased,"  when  fact  was  otherwise,  is  not  sufficient  to  debar  him  from 
relief  against  recipients  of  stock;  Webster  v.  Webster  Refining  Co.,  36 
Okl.  174,  175,  47  L.  R.  A.  (N.  8.)  697,  128  Pac.  263,  264,  contract  to 
issue  stock  to  promoter  in  violation  of  Const.,  art.  IX,  §  39,  is  unen- 
forceable. 

Assessments  on  paid-up  stock.    Note,  22  L.  B.  A.  (K.  8.)  1013. 

Right  of  corporation  itself  to  deny  adequacy  of  property  taken 
for  stock  in  absence  of  actual  fraud.  Note,  19  L.  B.  A.  (N.  8.) 
115. 

Promoters  are  agents  of  corporation  and  are  bound  to  eoEerdse  good 
faith  toward  stockholdem. 

Approved  in  Lee  v.  Heppenheimer,  69  N.  J.  Eq.  73,  61  Atl.  857,  re- 
afiSrming  rule;  De  Klotz  v.  Broussard,  203  Fed.  944,  122  C.  C.  A.  244, 
purchasers  from  receiver  of  corporation  of  claims  for  unpaid  stock 
against  defendant  who  purchased  same  under  false  representations 
of  promoters  not  chargeable  with  promoter's  fraud;  Commonwealth 
8.  S.  Co.  V.  American  Shipbuilding  Co.,  197  Fed.  804,  persons  issuing 
T>rospectus  inviting  subscriptions  to  stock  of  corporation  to  be  formed 
for  owning  vessel  on  which  they  had  option  are  promoters  and  occupy 
fiduciary  relation  to  corporation;  Moore  v.  Warrior  Coal  etc.  Co.,  178 
Ala.  240,  Ann.  Oaa.  1915B,  173,  59  South.  221,  failure  of  promoter  t\. 
disclose  antagonistic  interest  is  fraud;  Hughes  v.  Cadena  De  Cobre  Min- 
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ing  Co.,  13  Ariz.  61,  108  Pac.  234,  holding  gratuitous  issue  of-  stoek  to 
promoters  void  when  issued  without  consent  of  stockholders;  Cushion 
Heel  Shoe  Co.  v.  Hartt,  181  Ind.  170,  60  L.  B.  A.  (N.  8.)  979, 103  N.  E. 
1064,  holding  corporation  not  liable  for  services  rendered  by  promoters 
by  mere  failure  to  object  to  claim;  Fred  Macey  Co  ▼.  Macey,  143  Mich* 
152,  106  N.  W.  727,  knowledge  of  promoters  of  corporation  of  contract 
whereby  one  of  them  should  obtain  royalties  on  goods  made  by  cor- 
poration did  not  bind  purchasers  of  stock  without  knowledge;  Brooker 
V.  WUliam  H.  Thompson  Trust  Co.,  764  Mo.  158,  162  S.  W.  196,  pro- 
moter could  not  retain  proceeds  stock  issued  him  as  bonus  in  absence 
of  full  disclosure;  Bliss  v.  linden  Cemetery  Assn.,  83  N.  J.  £q.  497, 
91  AtL  305 y  persons  formulating  place  to  establish  cemetery  held  to  be 
promoters,  bound  to  furnish  disinterested  board  of  directors;  Arnold  v. 
Searing,  78  N.  J.  £q.  167,  78  Atl.  766,  persons  originating  and  executing 
plan  to  transform  securities  of  one  company  into  stock  and  bonds  of 
new  company  formed  by  them  held  to  be  promoters  and  liable  as  such; 
Hall  V.  Grayson  Co.  Nat.  Bank,  36  Tex.  Civ.  330,  81  S.  W.  769,  applying 
rule  where  defendant  induced  to  enter  syndicate  on  representation  that 
he  was  entering  on  same  terms  as  plaintiff;  Jordan  &  Davis  v.  Annex 
Corporation,  109  Va.  630,  17  Ann.  Oas.  267»  64  S.  E.  1052,  promoter 
is  not  entitled  to  secret  profit;  Ldlylands  Canal  etc.  Co.  v.  Wood,  66 
Colo.  139,  136  Pac.  1030,  arguendo. 

Relation  of  promoter  to  corporation  and  stockholders.    Note,  4 
Ann.  Oas.  669. 

Duty  and  liability  of  promoters  to  corporation  and  its  members. 
Note,  18  L.  R.  A.  (N.  8.)  1106,  1107,  1110,  1124. 

Miscellaneous.  Cited  in  Lyman  v.  Kansas  City  etc.  R.  R.  Co,  101 
Fed.  638,  holding  Mo.  Laws  1897,  p.  3,  providing  that  recorder  of  deeds 
shall  require  releasor  of  mortgage  to  present  for  cancellation  notes 
secured  inapplicable  to  railway  bond  mortgage;  Lee  v.  Heppenheimer, 
69  N.  J.  Eq.  48,  61  Atl.  848,  853,  reciting  histoiy  of  litigation;  United 
States  V.  Lavenson,  206  Fed.  769,  generally. 

176  U.  8.  207-210,  44  I..  Ed.  436,  20  Sop.  Ot.  346^  OIiASS  ▼.  OONOOBOIA 
PARISH  POLICE  JtJBT. 

Pnrchaser  of  warrants  at  Judicial  sale  may  not  sue  on  them  In  Federal 
court  if  payee  could  not  under  section  1  of  Act  of  March  3, 1876. 

Approved  in  Brown  v.  Beacom,  174  Fed.  815,  98  C.  C.  A.  620,  rights 
under  partnership  agreement  for  driving  gas- wells  held  to  be  chose  in 
action  on  which  assignee  could  not  sue  in  Federal  court. 

Distinguished  in  Irvine  v.  Bankard,  181  Fed.  210,  receiver  of  insolvent 
corporation  appointed  under  Ohio  laws  may  sue  on  stockholders'  lia- 
bility in  Federal  court  of  another  State,  his  own  citizenship  affording 
tost  of  jurisdiction;  Virginia  etc.  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108 
Fed.  459,  holding  insurance  policy  issued  to  individual,  loss  payable 
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to  bim  or  plaintiff  as  loss  may  appear,  where  individual  indorses  dis- 
claimer thereon,  plaintiff  sole  insured. 

176  U.  &  211-218,  44  li.  Ed.  437,  20  Sup.  Ot  848,  WSOTED  STATES  ▼. 
BELLmaHAM  BAY  BOOM  00. 

Power  of  OongresB  to  pass  laws  for  navigation  of  public  rlYesa  and  pro- 
Tent  obstructions  thereiii  cannot  be  questioned. 

Distinguished  in  State  of  Illinois  v.  Economy  Light  etc.  Co.,  234  U.  S. 
524,  58  L.  Ed.  1489,  34  Sup.  Ct.  973,  Congress  has  not  taken  jurisdic- 
tion over  Des  Plaines  River. 

Under  Federal  statute  of  1890,  autborlaing  continuance  of  structures  in 
navigable  waters  if  authorized  by  law,  Federal  court  may  determine  whether 
structure  is  authorized  by  State  law. 

Approved  in  Maine  Water  Co.  v,  Knickerbocker  Steam  Towage  Co., 
99  Me.  481,  59  Atl.  956/  under  River  and  Harbor  Bill  of  1899,  §  10, 
water-pipe  across  Kennebec  River,  built  on  plans  authorized  by  War 
Department,  is  lawful  structore;  dissenting  opinion  in  Long  Sault 
Develop.  Co.  v.  Kennedy,  212  N.  Y.  23,  Ann.  Caa.  1916D,  56,  105  N.  E. 
857,  as  instance  of  State  authorizing  obstruction  of  navigable  water, 
majority  holding  State  could  not  convey  away  State  control  over  naviga- 
tion of  St.  Lawrence  River. 

Distinguished  in  North  Shore  Boom  &  Driving  Co.  v.  Nicomen  Boom 
Co.,  212  U.  S.  412,  53  L.  Ed.  577,  29  Sup.  Ct.  355,  whether  State  has 
assented  to  obstruction  of  navigable  waters  is  not  Federal  question 
reviewable  under  section  709,  Rev.  Stats.;  Hubbard  v.  Fort,  188  Fed. 
997,  permit  of  Secretary  of  War,  to  corporation  to  lay  water-mains 
across  navigable  stream  between  New  York  and  New  Jersey  does  not 
authorize  such  structure  without  affirmative  congressional  action  under 
section  10  of  Act  of  Congress  of  1899;  Kansas  City  etc.  R.  R.  Co.  v. 
Wiygnl,  82  Miss.  227,  229,  61  L.  B.  A.  578,  33  South.  966,  Act  Cong. 
March  3, 1899,  §  10,  did  not  take  away  from  railroad  which,  under  State 
grant,  had  constructed  bridge  over  interstate  river  right  to  make 
repairs. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  S81,  419. 

IiOg  boom  completely  blocking  navigable  channel,  though  it  has  a  "trip" 
wUcli  may  be  opened  for  passage  of  vessels,  is  not  exempt  from  Blver  and 
Harbor  Act  of  1890,  section  10. 

Approved  in  United  States  v.  Wishkah  Boom  Co.,  136  Fed.  45,  48, 
68  C.  C.  A.  592,  upholding  sufficiency  of  bill  to  restrain  obstruction, 
by  boom,  of  stream  navigable  for  small  boats  and  used  largely  for 
floating  logs  and  foreign  products  to  market. 
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Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  E.  A. 
62,  63. 

Relative  rights  and  duties  of  users  of  stream  for  logs  and  for 
navigation.    Note,  28  L.  B.  A.  (K.  S.)  146. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  R.  0. 
185. 

Miscellaneous.    Cited  in  Dones  ▼•  Urrutiay  202  U^  S.  614^  50  L.  Ed. 
1172,  26  Sup.  St.  767. 

176  U.  S.  219-221,  44  L.  Ed.  442,  20  Sup.  Cft.  383,  TOLEDO,  8T.  L.  ft  K.  O. 
B.  S.  CO.  ▼.  CONTINENTAL  TRUST  CO.,  BOSS  ▼•  CONTINENTAL 
TBUST  CO.  , 

Not  cited. 

176  U.  a  221-231,  44  L.  Ed.  443,  20  Sap.  Ct  d76,  BOBEBTS  ▼.  UNITED 
STATES  EX  BEL.  VALENTINE. 

Duty  of  Treasurer  of  United  States  to  pay  judgment  of  Court  of  Claims 
against  District  of  Columbia  upon  cartlilcate  of  board  of  audit  is  ministerial 
and  mandamus  lies  to  compel  payment. 

Approved  in  State  of  Louisiana  v.  McAdoo,  234  U.  S.  634,  68  L.  Ed. 
1510,  34  Sup.  Ct.  938,  determination  of  rate  of  duty  under  statutes  and  * 
treaties  on  foreign  sugar  is  not  ministerial  act,  subject  to  mandamus; 
Ballinger  v.  United  States,  33  App.  D.  C.  307,  and  United  States  v. 
Fisher,  233  U.  S.  694,  66  L.  Ed.  614,  32  Sup.  Ct.  356,  both  holding  deci- 
sion of  Secretary  of  Interior  that  affidavits  as  to  nature  of  land  under 
Timber  and  Stone  Act  must  be  made  on  personal  knowledge  is  not 
reviewable  on  mandamus;  Garfield  v.  United  States,  30  App.  D.  C.  172, 
173,  and  Ballinger  v.  United  States,  216  U.  S.  250,  54  L.  Ed.  468,  30 
Sup.  Ct.  338,  both  holding  mandamus  lies  to  compel  delivery  of  patent 
to  land  selected  by  Indian  allottee;  United  States  v.  Merriam,  161  Fed. 
308,  88  C.  C.  A.  349,  mandamus  will  issue  as  ancillary  to  compel  re- 
cordation of  judgment  of  condemnation;  Wall  v.  Ojrster,  36  App.  D.  C. 
55,  31  L.  B.  A.  (N.  S.)  180,  mandamus  does  not  lie  to  correct  error  of 
judgment  of  board  of  education  in  determining  who  should  be  admitted 
to  white  and  colored  schools;  United  States  v.  Cortelyou,  30  App.  D.  C. 
55,  decision  of  Secretary  of  Treasury  on  claim  referred  to  him  by  act  of 
Congress  of  February  17,  1903,  is  not  reviewable  on  mandamus;  United 
States  V.  Bowyer,  25  App.  D.  C.  123,  mandamus  lies  to  compel  board  of 
employment  at  Washington  navy  yard  to  register  applicant  for  employ- 
ment; Payne  v.  United  States,  20  App.  D.  C.  600,  603,  mandamus  lies  to 
compel  admission  to  mails  as  second-class  matter,  railway  guide,  refused 
admission  under  ruling  of  Postmaster-general;  United  States  v.  Hitch- 
cock, 19  App.  D.  C.  342,  346,  mandamus  lies  to  compel  Secretary  of  In- 
terior to  approve  selection  of  public  land  under  act  of  March  2,  1895; 
United  States  v.  Hitchcock,  19  App.  D.  C.  243,  determination  of  pension 


407    BALTIMORE  R.  R.  CO.  v.  CUMBERLAND.    176  U.  S.  232-241 

attorney's  fee  not  controllable  by  mandamus;  Macfarland  v.  Miller, 
18  App.  D.  C.  564,  mandamus  lies  to  compel  commissioners  of  Dis- 
trict to  issue  building  permit;  Stephens  v.  Jones,  24  S.  D.  102, 
123  N.  W.  708,  mandamus  lies  to  compel  county  officers  to  consoli- 
date school  districts  on  receipt  of  proper  petition  of  voters;  In  re 
Lauritsen,  99  Minn.  325,  109  N.  W.  409,  election  contest  involving 
charges  of  fraud,  illegal  voting  and  legality  of  election  cannot  be  deter- 
mined by  mandamus. 

Distinguished  in  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock, 
190  U.  S.  325,  47  L.  Ed.  1078,  23  Sup.  Ct.  702,  refusing  mandamus  to 
compel  Secretary  of  Interior  to  vacate  decision  rejecting  selection  of 
land  ii^  lieu  of  forest  reservation;  Branaman  v.  Harris,  189  Fed.  465, 
fraud  order  of  Postmaster-general  is  presumed  legal  on  application  for 
order  restraining  its  enforcement. 

What  duties  the  performance  of  which  may  be  compelled  by  man- 
damus.   Note,  125  Am.  St.  Bep.  621. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  62  L.  B.  A.  (N.  8.)  417,  486. 

Liability  of  public  officer  for  costs.    Note,  Ann.  Oaa.  1916D,  566. 

176  0.  8.  282-241,  44  L.  Bd.  447,  20  8up.  Ot  880,  BALTIMORE  ft  P.  B.  B. 
CO.  V.  OUMBEBLAND. 

Variance  1)6twe«n  pleading  and  proof  wliidi  does  not  mislead  defendant 
at  tiial  diould  be  dlsregazded. 

Approved  in  Bryson  v.  Gallo,  180  Fed.  75,  103  C.  C.  A.  424,  Beardsley 
V.  Howard  &  Bullough  etc.  Mach.  Co.,  176  Fed.  621,  Pennsylvania  Co.  v. 
WTiitney,  169  Fed.  578,  96  C.  C.  A.  70,  Standard  Oil  Co.  v.  Brown,  218 
U.  S.  84,  64  L.  Ed.  945,  30  Sup.  Ct.  669,  all  holding  variance  not 
material. 

Bvldence  of  erection  of  fence  along  track  after  injury  to  pUlntUf  is 
admissible  to  show  practiGabillty  of  fencing  track. 

Approved  in  Lind  v.  Uniform  Stave  etc.  Co.,  140  Wis.  189,  120  N.  W. 
842,  evidence  of  guarding  after  accident,  of  opening  through  which 
decedent  fell  held  admissible  to  show  feasibility  of  complying  with  ordi- 
nance requiring  guards  about  such  openings. 

Whether  failure  of  railroad  to  fence  its  tracks  was  proximate  cause 
of  accident  as  question  of  law  or  fact.  Note,  Ann.  Oaa.  1912D, 
454. 

Duty  of  railroad  to  fence  its  right  of  way  as  including  duty  to  fence 
against  children.    Note,  13  Ann.  Gas.  188. 

Railroad's  duty  to  fence  against  children.  Note,  16  L.  B.  A.  (N.  8.) 
1108. 
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In  dftermlnixig  ezlBtence  of  contrltatiOfy  negUgence,  plaintlif  !s  not 
liable  for  faulty  arising  from  Inlieroat  mmital  or  pbTslcal  defects. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Heatoni  191  Fed.  26,  111  C.  C.  A. 
548y  negligence  of  boy  of  twelve  in  not  seeing  train  at  crossing  held 
question  for  jury;  Seattle  Electric  Co.  v.  Hovden,  190  Fed,  9,  111  C.  C.  A. 
191,  want  of  mental  capacity  may  he  shown  on  question  of  contributory 
n^ligence;  Hovden  v.  Seattle  Electric  Co.,  180  Fed.  488,  low  mental 
capacity  of  plaintiff  held  to  make .  negligence  in  erossing  second  track 
behind  car  question  for  jury;  Barstow  v.  Capital  Traction  Co.,  29  App. 
D.  C.  377,  negligence  of  child  in  approaching  streetnsar  held  question 
for  jury ;  Heiting  v.  Chicago  etc.  Ry.  Co.,  252  IlL  473,  Ann.  Caa.  1912B» 
451,  96  N.  E.  845,  holding  railroad  liable  for  injury  to  child  ^n  track 
where  road  required  to  be  fenced;  Roberts  v.  Chicago  etc.  Ry.  Co.,  195 
Fed.  260,  11^  C.  C.  A.  230,  evidence  as  to  contributory  negligence  of 
pedestrian  at  crossing  held  to  require  its  submission  to  jury;  Hartford 
Ins.  Co.  V.  Central  R.  R.,  74  Or.  148, 144  Pac.  418,  n^ligence  of  owner 
of  property  burned  by  fire  set  from  locomotive  held  question  for  jury; 
Zibbell  V.  Southern  Pac.  Co.,  160  Cal.  247,  116  Pac.  517,  and  Partridge 
V.  Boston  etc.  R.  Co.,  184  Fed.  222,  107  C.  C.  A.  49,  both  holding  negli- 
gence in  approaching  crossing  held  question  for  jury ;  dissenting  opinion 
in  St.  Louis  etc.  R.  Co.  v.  Cundieff,  171  Fed.  333,  96  C.  C.  A.  211,  major- 
ity holding  plaintiff  negligent  as  matter  of  law  in  crossing  track  in  fog. 

Distinguished  in  New  York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed.  333, 
16  L.  B.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  holding  railroad  not  liable  for 
injury  to  child  in  running  across  track,  where  road  not  required  to  be 
fenced. 

Care  due  to  sick  or  helpless  persons  in  absence  of  contract  relation. 
Note,  69  L.  R.  A.  514. 

Mere  croeslng  track  at  convenloit  point  Is  not  trespass  per  se. 
Approved  in  Scott  v.  St.  Louis  etc.  Ry.  Co.,  112  Iowa,  59,  83  N.  W. 
819,  holding  deviation  from  path  to  round  end  of  freight-car  obstructing 
same  does  not  constitute  person  trespasser ;  Booth  v.  Union  Terminal  Ry. 
Co.,  126  Iowa,  13,  101  N.  W.  149,  determining  railroad's  liability  for 
death  of  packing-house  employee  by  being  run  over  while  crossing  tracks 
in  alley  between  two  packing-houses. 

Running  train  without  headlight  as  negligence  toward  person  on 
track  at  place  other  than  crossing.  Note,  Ann.  Oas.  1912A,  153, 
155,  156. 

Running  engine  or  train  backward  as  negligence.  Note,  Ann.  Oas. 
1915D,  4. 

Duty  and  liability  of  railroad  operating  trains  along  public  street. 
Note,  49  L.  R.  A.  (N.  S.)  662,  674,  679. 
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176  IT.  S.  242-257,  44  I..  Ed.  452,  20  8np.  Ot  970,.  UNITED  STATES  ▼. 
TENNESSEE  &  0.  S.  B.  CO. 

Court  may  notice  on  appeal  plain  error,  tliontfi  not  aarigned. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.»  201  Fed. 
818,  826,  120  C.  C.  A.  121,  and  New  York  Life  Ins.  Co.  v.  Rankin,  162 
Fed.  108,  89  C.  C.  A.  103,  both  following  rale. 

Distingaished  in  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  575,  123 
C.  C.  A.  99,  complaint  not  objected  to  in  trial  court,  held  to  State  cause 
of  action. 

Conditions  in  grants  Uke  that  of  1856  are  subsequent,  not  precedent. 
Approved  in  Vankirk  Land  etc.  Co.  v.  Qreen,^  132  Ala.  352,  31  South. 
485,  holding  noncompletion  of  road  on  time  did  not  of  itself  deprive 
railroad  grantee  of  right  to  dispose  of  land. 

Act  of  September  2S9,  1890,  declaring  forfeiture  of  land  grants,  did  not 
operate  on  lands  opposite  comiAeted  railroads. 

Approved  in  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162  Fed. 
606,  607,  89  C.  C.  A.  381,  act  of  June  26,  1906,  declaring  forfeiture  of 
rights  of  way,  where  road  not  constructed  within  five  years  after  loca- 
tion, was  legislative  adjudication  of  forfeiture  effective  at  once. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  889, 
holding  statute  did  not  operate  to  confirm  title  to  lands  opposite  com- 
pleted portion  of  roads  against  reserved  conditions,  or  conditions 
broken. 

Miscellaneous.  Cited  in  United  States  v.  Washington  Improvement 
etc.  Co.,  189  Fed.  680,  incidentally;  United  States  v.  Or^on  etc.  R.  Co., 
186  Fed.  928,  930,  to  point  that  Federal  court  has  equity  jurisdiction  of 
suits  to  cancel  patents  issued  under  land  gprants,  though  forfeiture  of 
grants  involved. 

176  XT.  S.  257-297,  44  L.  Ed.  458,  20  Sop.  Ot  847,  SOUTHBBN  RAILWAY 
CO.  y.  OABKEGIE  STEEL  CO. 

Where  curroit  earnings  of  railroad  are  used  for  benefit  of  mortgage 
creditors  before  current  expenses  are  paid,  mortgage  security  is  chargeable 
in  equity  with  restoratten  of  funds  Improperly  directed  from  primary  use. 

Approved  in  Moore  v.  Donahoo,  217  Fed.  185,  133  C.  C.  A.  171,  and 
Davis  V.  Virginia  Ry.  &  Power  Co.,  229  Fed.  641,  both  holding  company 
securing  control  of  competitor  is  liable  to  bondholders  of  latter  for  diver- 
sion of  income  and  goodwill;  Loveland  &  Hinyan  Co.  v.  Blair,  222  Fed. 
209,  210,  137  C.  C.  A.  521,  where  income  applicable  to  current  expense 
has  been  diverted  to  benefit  of  mortgage  creditors,  such  creditors  may  be 
required  to  reimburse  fund ;  Taylor  v.  Delaware  etc.  R.  Co.,  213  Fed.  624, 
130  C.  C.  A.  214,  holding  no  diversion  shown;  Homer  v.  Baltimore  Re- 
frigerating etc.  Co.,  117  Md.  419,  84  Atl.  179,  creditor  furnishing  coal 
for  carrying  on  business  of  public  heating  system  has  equitable  lien  on 
earnings  prior  to  bondholders:  Citizens'  Trust  Co.  v.  National  Equip- 
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ment  etc.  Co.,  178  In^.  175,  176,  41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867, 
868,  supplies  and  materials  furnished  more  than  six  months  before  re- 
ceiver appointed  preferred  to  mortgage  to  extent  of  current  income 
diverted  to  improvement;  Shugart  &  Barnes  Bros.  v.  Atlantic  etc.  Ry.  Co., 
161  Iowa,  356, 143  N.  W.  92,  current  expense  claims  for  six  months  prior 
to  receivership  preferred  to  mortgage  where  current  income  diverted  to 
payment  of  mortgage  debt;  Security  Trust  Co.  v.  Goble  R.  Co.,  44  Or. 
375,  74  Pac.  921,  services  rendered  within  ninety  days  prior  to  railroad 
receivership,  in  logging  venture,  in  which  railroad  chiefly  engaged  not 
preferred  over  mortgage;  Bell's  Estate  v.  St.  Johnsbury  etc.  R.  Co.,  85 
Vt.  248,  81  Atl.  632,  holding  purchaser  of  property  of  railroad  pending 
suit  by  creditors  to  impose  lien  for  services  and  materials  took  subject 
to  lien  subsequently  imposed. 

*  General  unsecured  creditor  of  Insotvent  xallxoad  has  no  prlorltsr  oyer 
mortgage  creditors  In  net  earnings  by  reason  of  haTlng  fnniiBhed  material, 
prior  to  appointment  of  receiv^er,  for  preseiTation  of  property  and  benefit 
of  mortgage  creditors,  unless,  from  drcnmstaaices,  debt  must  be  r^^arded  as 
part  of  operating  expenses. 

Approved  in  Westinghouse  Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co., 
137  Fed.  29,  71  C.  C.  A.  1,  reaffirming  rule;  Gregg  v.  Metropolitan  Trust 
Co.,  197  U.  S.  188,  196,  49  L.  Ed.  719,  722,  25  Sup.  Ct.  415,  claim  for 
ties  necessary  to  preservation  of  railroad  furnished  within  six  months  of 
receivership  is  not  preferred  over  mortgage  recorded  before  tie  contract 
made;  Lackawanna  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  176  U.  S.  313, 
316,  44  L.  Ed,  483,  484,  20  Sup.  Ct.  369,  holding  claim  for  rails  furnished 
where  quantity  so  large  as  to  amount  practically  to  reconstruction  not 
entitled  to  protection  within  rule;  Chicago  etc.  R.  Co.  v.  United  States 
&  Mexican  Trust  Co.,  225  Fed.  945,  fact  that  railroad  connecting  with 
mortsraofor  railroad  is  required  to  receive  freight  billed  over  it  by  mort- 
gagor does  not  give  its  claims  for  balances  for  repair,  loss  and  damages 
preference  in  payment  from  income  or  corpus  over  mortgage  creditors; 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  216  Fed.  471,  472,  132 
C.  C.  A.  518,  claims  for  supplies  necessary  to  operate  street-cars  prior 
to  receivership  held  properly  preferred  to  general  creditors;  Pennsyl- 
vania Steel  Co.  V.  New  York  City  Ry.  Co.,  208  Fed.  173,  174,  177,  178, 
179,  awarding  preference  to  claims  for  operating  supplies  furnished 
prior  to  time  indicated  as  limit  of  preference  in  order  appointing  re- 
ceiver; In  re  Benwood  Brewing  Co.,  202  Fed.  329,  court  cannot  authorize 
receiver  to  incur  debt  to  displace  prior  liens  without  consent  of  lien- 
holders;  Title  Insurance  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267, 
claim  of  president  of  corporation  for  services  outside  duties  of  office 
has  no  preference  over  mortgage  creditors  on  insolvency;  Central  Trust 
Co.  V.  Colorado  Ry.  Light  etc.  Co.,  200  Fed.  91,  claim  for  betterments 
with  view  to  extension  held  not  for  current  expense,  and  not  preferred 
over  mortgage  debt ;  In  re  McDavid  Lumber  Co.,  190  Fed.  100,  provision 
of  bankruptcy   law  giving  priority  to  certain  claims  for  labor  creates 
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prior     liens  therefor;  Gay  v.  Hudson  River  Electric  etc.  Co.,  182  Fed. 
912,  elcklm  of  surety  on  supersedeas  bond  for  judgment  against  corpora- 
tion x>«id.d  by  him  after  its  insolvency  is  not  preferred  to  mortgage  credi- 
tors;    "Whclan  v.  Enterprise  Transp.  Co.,  176  Fed.  213,  claims  of  con- 
neetixk^  carriers  for  traffic  balances  are  not  preferred  over  claims  of  other 
miseotjtx^ed  creditors;  Virginia  Passenger  etc.  Co.  v.  Lane  Bros.  Co.,  174 
Fed.    SX6,  517,  98  C.  C.  A.  296,  cost  of  continuing  work  on  permanent 
improi^ement  of  system  held  entitled  to  payment  prior  to  mortgage  credi- 
tors;  Seaboard  Air  Line  Ry.  Co.  v.  Continental  Trust  Co.,  166  Fed.  600, 
attorneys'  fees  held  current  debt  entitled  to  piriority;  Atlantic  Coast 
I'iBe  R.  Co.  V.  Macon  Grocery  Co.,  166  Fed.  198,  92  C.  C.  A.  114,  expense 
of  oetterment  made  by  receiver  appointed  in  creditor's  suit  to  which 
mortgagee  creditors  were  not  parties  cannot  be  paid  out  of  corpus  prior 
to  mortgage  debt;  Rodger  Ballast  Car  Co.  v.  Omaha  etc.  R.  Co.,  154  Fed. 
^^9  S3  C.  C.  A.  403,  claims  for  price  and  rental  of  rolling  stock  not  prior 
claims  on  income  or  corpus  over  mortgage  creditors;  Atchison  etc.  Ry. 
^^'  V.   Osbom,  148  Fed.  611,  78  C.  C.  A.  378,  determining  priority  of 
ciaun  against  old  company  where  its  property  had  been  sold  under  re- 
ceivership proceedings ;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed.  560, 
claim   for  ballast  cars  used  in  improving  roadbed  not  preferred  over 
^ortgngQ  where  there  was  no  net  income  from  operation  of  road ;  Dickin- 
f^^  V.  Saunders,  129  Fed.  18,  63  C.  C.  A.  666,  construing  decree  appoint- 
^^S  I'eceiver  for  foreign  corporation  as  requiring  payment  out  of  pro- 
ceeds of  corporation's  property,  all  claims  for  wages  earned  prior  to  ap- 
pointment as  well  as  wages  earned  thereafter ;  Atlantic  Trust  Co.  v.  Dana, 
^28  Ped.  227,  62  C.  C.  A.  667,  holding  claims  for  permanent  improve- 
*^ents  made  by  receiver  by  order  of  court  cannot  displace  prior  mort- 
l^ges  or  income;  State  Trust  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  128 
^^-  130,  holding  court  may  compel  election  to  enforce  mechanic's  lien 
^'  ^&hts  as  preferred  creditor,  and  dismiss  suit  as  to  discarded  cause 
^^  action ;  Louisville  &  N.  R.  R.  Co.  v.  Memphis  Gaslight  Co.,  125  Fed. 
"0,  60  C.  C.  A.  141,  holding  claim  for  coal  and  coke  used  in' defendant's 
lisiness,  alleging  diversion  to  pay  interest  on  bonds,  not  preferred  to 
^""tgage  debt ;  Southern  Ry.  Co.  v..  Ensign  Mfg.  Co.,  117  Fed.  420,  421, 
'^y  54  c.  C.  A.  591,  holding  claim  for  car-wheels  sold  with  knowledge 
,    ^*^teiided  use  on  leased  road,  in  reliance  upon  payment  in  sixty  or 
^ety   ^ays  as  per  course  of  dealing  not  preferred ;  Niles  Tool  Works 
^  ^-  ^-  Louisville  etc.  Ry.  Co.,  112  Fed.  564,  50  C.  C.  A.  390,  holding  claim 
^  Machinery  sold  to  mortgagor  railway  and  used  in  construction  of 
A  \?^^   owned  by  another  road  under  lease  by  mortgagor  not  preferred 
^^^ ;  Gregg  V.  Mercantile  Trust  Co.,  109  Fed.  225,  227,  229,  48  C.  C.  A. 
^*»    holding  debt  incurred  by  railroad  company  for  locomotives  not 
^^^iviu  class  of  operating  expenses  preferred  to  mortgage  liens;  Rhode 
Island  Locomotive  Works  v.  Continental  Trust  Co.,  108  Fed.  7,  8,  9,  47 
^'  ^-  A.  147,  holding  claim  for  twelve  locomotives  sold  to  railroad  not 
pt^terred  debt  where  no  showing  of    necessity  for  such  extension  of 
C(VUiptxient  nor  of  diversion  of  funds;  Guaranty  Trust  Co.  v.  Galveston 
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City  R.  R.  Co.,  107  Fed.  320,  46  C.  C.  A.  305,  holding,  claims  for  current 
expenses  of  street  railway  within  few  months  prior  to  receivership  prop- 
erly preferred,  but  not  claim  year  and  a  half  old ;  Illinois  Trust  etc.  Bank 
V.  Doud,  105  Fed,  141, 142, 143, 149, 150, 151, 152, 155,  52  L.  R.  A.  481,  44 
C.  C.  A.  389,  holding  claim  for  money  advanced  to  pay  interest  on  prior 
mortgage  not  preferred  to  mortgage  claim;  First  Nat.  Bank  v.  Ewing, 
103  Fed.  184,  43  C.  C.  A.  160,  holding  receiver's  certificates  giving  hold- 
ers preferential  lien  on  property  properly  ordered  by  court  to  raise 
money  to  complete  road  and  pay  operating  expenses;  Mersiek  v.  Hart- 
ford etc.  R.  R.  Co.,  76  Conn.  21,  100  Assl  St.  Rep.  977,  55  Atl.  668,  per- 
sons furnishing  railroad  supplies  to  run  road  and  money  to  pay  wages 
after  default  in  bond  interest  not  preferred  over  bondholders  in  proceeds 
of  sale  of  property;  Old  Colony  Trust  Co.  v.  Medfield  etc.  Ry.  Co.,  215 
Mass.  160,  102  N.  E.  486,  claim  fojr  arrears  for  power  furnished  electric 
railway  are  not  entitled  to  preference  over  mortgage  creditors  on  fore- 
closure; L'Hote  V.  Boyet,  85  Miss.  642,  38  South.  1,  claims  for  work 
done  for  corporation  just  before  receivership,  necessary  to  preserve 
property,  are  preferred  over  mortgage;  Security  Trusjfc  Co.  v.  Goble  R. 
Co.,  44  Or.  376,  74  Pac.  922,  services  ?:«ndered  within  ninety  days  prior 
to  railroad  receivership  in  logging  venture,  in  which  railroad  chiefly 
engaged  not  preferred  over  mortgage. 

Distinguished  in  Fidelity  Insurance  etc.  Co.  v.  Norfolk  etc.  R.  R. 
Co.,  114  Fed.  392,  holding  judgment  against  railroad  under  receivership 
for  tort  committed  by  company  prior  to  receivership  not  preferred  to 
mortgage  claim. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  74. 

Miscellaneous.  Cited  in  Bluefields  S.  S.  Co.  v.  Steele,  184  Fed.  587, 
106  C.  C.  A.  564,  to  point  that  ancillary  receiver  may  be  appointed 
for  property  in  another  jurisdiction;  Westinghouse  Air-Brake  Co.  v. 
Kansas  City  So.  Ry.  Co.,  137  Fed.  31,  71  C.  C.  A.  1,  as  to  right  to  file 
intervening  petition  for  preferential  payment  of  claim;  Lewis  v,  Amer- 
ican Naval  Stores  Co.,  119  Fed.  397,  holding  ancillary  suits  obtaining 
appointment  of  receiver  in  different  jurisdictions  properly  brought  where 
corporation  owns  property  in  such  jurisdictions. 

176  TJ.  8.  298-317,  44  L.  Hd.  475,  20  Sup.  Ot.  363,  LAOK/LWANNA  ZBON 
ft  O.  CO.  V.  FASMEBS'  LOAN  &  TRUST  00. 

General  unsecured  creditor  of  insolvent  railroad  has  no  priority  over 
mortgage  creditors  in  net  eamingst  by  reason  of  liavtng  furnished  material 
prior  to  appointment  of  receiver  for  preservation  of  property  and  benefit  of 
mortgage  creditors,  unless  from  circumstances,  debt  must  be  regarded  as  part 
of  operating  expense. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  945,  fact  that  railroad  connecting  with  mortgagor  rail- 
road is  required  to  receive  freight  billed  over  it  by  mortgagor  does  not 
give  its  claims  for  balances  for  repairs,  loss  and  damages  preference  in 
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payment  from  income  or  corpus  over  mortgage  creditors;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  208  Fed.  172,  awarding  preference 
for  operating  supplies  famished  prior  to  time  indicated  as  limit  of 
preference  in  order  appointing  receiver;  Title  Insurance  etc.  Co.  v. 
Home  Telephone  Co.,  200  Fed.  267,  claim  of  president  of  corporation 
'  for  services  outside  duties  of  office  has  no  preference  over  mortgage 
creditors  on  insolvency;  Central  Trust  Co.  ▼.  Colorado  Ry.  Light  etc. 
Co.,  200  Fed.  91,  claim  for  betterments  with  view  to  extension  held 
not  for  current  expense,  and  not  preferred  to  mortgage  debt;  Whelan 
V.  Enterprise  Transp.  Co.,  175  Fed.  213,  claims  of  connecting  carriers 
for  traffic  balances  are  not  preferred  over  claims  of  other  unsecured 
creditors;  Virginia  Passenger  etc.  Co.  v.  Lane  Bros.  Co.,  174  Fed.  516, 
98  C.  C.  A.  295,  cost  of  continuing  work  on  permanent  improvement  of 
system  held  entitled  to  preference  over  mortgage  debt;  Seaboard  Air 
Line  Ry.  Co.  v.  Continental  Trust  Co.,  166  Fed.  600,  attorneys'  fees 
held  current  expense  entitled  to  priority;  Rodger  Ballast  Car  Co.  v. 
Omaha  etc.  R.  Co.,  164  Fed.  633,  83  C.  C.  A.  403,  claims  for  price  and 
rental  of  rolling  stock  not  prior  claim  on  income  or  corpus  over  mort- 
gage debt;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed.  555,  560,  claim 
for  ballast  cars  used  in  improving  roadbed  not  preferred  over  mort- 
gage where  there  was  no  net  income  from  operation  of  road;  West- 
inghouse  Air  Brake  Co.  v.  Kansas  City  So.  Ry.  Co.,  137  Fed.  40,  71 
C.  C.  A.  1,  one  whose  claim  accrued  more  than  seventeen  months  prior 
to  receivership  and  who  extended  time  for  eighteen  months  after  it  was 
due  not  preferred  over  mortgage;  Atlantic  Trust  Co.  v.  Dana,  128  Fed. 
226,  227,  229,  62  C.  C.  A.  657,  holding  claim  for  improvements  in 
pumping  plant,  consisting  in  sinking  new  well,  placing  new  pumps,  and 
repairing  old  ones,  not  preferred  to  income  mortgage;  Southern  Ry. 
Co.  V.  Ensign  Mfg.  Co.,  117  Fed.  423,  54  C.  C.  A.  591,  holding  claim 
for  car-wheels  furnished  railway  company  for  use  on  leased  line,  reli- 
ance upon  payment  from  purchaser  not  preferred;  Niles  Tool  Works 
V.  Louisville  etc.  Ry.  Co.,  112  Fed.  564,  50  C.  C.  A.  390,  holding  claim 
for  machinery  sold  to  mortgagor  railroad  company  used  in  constructing 
shops  owned  by  second  company  not  preferred;  Guaranty  Trust  Co.  v. 
Galveston  City  R.  R.  Co.,  107  Fed.  320,  46  C.  C.  A.  305,  holding  claims 
for  current  expenses  incurred  five  or  six  months  before  receivership 
preferred,  but  not  those  arising  a  year  and  a  half  before ;  Illinois  Trust 
etc.  Bank  v.  Doud,  105  Fed.  141,  143,  148,  149,  152,  52  L.  B.  A.  481, 
44  C.  C.  A.  389,  holding  claim  for  money  advanced  to  pay  interest 
on  prior  mortgage  not  preferred  to  mortgage  debts;  First  Nat.  Bank 
V.  Ewing,  103  Fed.  187,  43  C.  C.  A.  150,  holding  claim  for  money  and 
labor  expended  in  original  construction  of  road  not  entitled  to  prefer- 
ence; Messick  v.  Hartford  etc.  R.  R.  Co.,  76  Conn.  21,  22,  100  Am.  St. 
Rep.  977,  55  Atl.  668,  persons  furnishing  railroad  supplies  to  run  road 
and  money  to  pay  wages  after  default  in  bond  interest,  not  preferred 
over  bondholders  in  proceeds  of  sale  of  property;  Old  Colony  Trust 
Co.  V.  Medfield  etc.  Ry.  Co.,  215  Mass.  162,  102  N.  E.  487,  claim  for 


176  U.  S.  317-336      NOTES  ON  U.  S.  REPORTS.  414 


/ 


arrears  for  power  furnished  eleetrie  railroad  not  entitled  to  preference 
over  mortgage  creditors  on  foreclosure;  McCormack  v.  Salem  Ry.  Co., 
34  Or.  548  (see  56  Pac.  519),  holding  appliances  furnished  electrical 
railway  not  necessary  to  keep  same  a  going  concern  not  preferred. 

176  U.  &  317-.S20,  44  I..  £d.  486,  20  Snpi.  Ct  423,  UNITED  STATES  T. 
PABKHUBST-DAVIS  MEBCAKTILE  OO. 

Under  section  720,  Revised  Statatea,  no  writ  of  injunction  diall  be 
granted  by  Federal  court  to  stay  proceedings  in  State  court,  except  in  bank- 
ruptcy. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup.  Ct. 
892,  holding  Federal  court  could  not  enjoin  action  in  State  court  to 
enjoin  trustee  in  bankruptcy  from  prosecuting  suit  in  ejectment;  Roch- 
ester German  Ins.  Co.  v.  Schmidt,  175  Fed.  729,  99  C.  C.  A.  296,  where 
plaintiff  brought  four  suits,  for  same  loss,  against  different  insurers, 
two  of  which  were  removed  to  Fedei'al  court,  such  court  could  not  en- 
join prosecution  of  other  suits  in  State  court;  Texas  Cotton  Products 
Co.  V.  Stames,  128  Fed.  184,  holding  Federal  court  prohibited  by  section 
720,  Rev.  Stats.,  from  enjoining  proceedings  in  State  court  on  cause 
of  action  dismissed  in  Federal  court  and  reduced;  Evans  v.  Gorman, 
115  Fed.  402,  holding,  under  Rev.  Stats.,  §  720,  Federal  court  has  no 
power  to  enjoin  sale  of  lands  ordered  by  Arkansas  probate  court; 
Hyattsville  Bldg.  Association  v.  Bouic,  44  App.  D.  C.  411,  applying 
rule  to  Supreme  Court  of  District  of  Columbia;  Southern  Ry.  Co.  v. 
Atlanta  Stove  Works,  128  6a.  225,  57  S.  E.  437,  holding  existence  of 
Federal  court  injunction  restraining  railroad  commission  from  put- 
ting rates  into  effect,  did  not  bar  mandamus  by  shipper  to  Compel  ship- 
ment on  tender  of  rates. 

Distinguished  in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  338, 
51  L.  Ed.  827,  27  Sup.  Ct.  529,  upholding  injunction  granted  in  suit 
to  enjoin  defendant  from  receiving  l^uotations  from  telegraph  com- 
pany, where  defendant  had  in  another  suit  in  State  court  procured  in- 
junction against  telegraph  company  from  ceasing  to  deliver  quotations ; 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical  Co.,  109  Fed.  690,  holding 
equity  will  enjoin  prosecution  of  State  suits  on  several  policies  on  same 
property  where  bill  alleges  contracts  interdependent. 

176  U.  S.  S21-335,  44  L.  Ed.  486,  IXOBIDA  O.  ft  P.  B.  Bi.  00.  ▼.  BEUi. 

Assertion  of  title  to  land  derived  under  United  States  patent  presents 
no  Federal  question. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36 
Sup.  Ct.  101,  and  Chrystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177 
U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct.  573,  both  reaffirming  rule;  Shulthis 
V.  McDougal,  225  U.  S.  570,  56  L.  Ed.  1211,  32  Sup.  Ct.  704,  holding 
Federal  court  had  no  jurisdiction  of  suit  involving  claims  to  land  ac- 
quired under  Federal  law,  but  not  relating  to  validity  or  construction. 
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of  sueh  law;  Bonin  v.  Gulf  Co.,  198  U.  S.  117,  49  L.  Ed.  972»  25  Sup. 
Ct.  608,  mere  assertion  of  title  under  government  patent  does  not  de-- 
prive  Circuit  Court  of  Appeals  judgment  of  finality;  Kennard  v. 
Nebraska,  186  U.  S.  308,  46  L.  Ed.  1177,  22  Sup.  Ct.  881,  holding  no 
Federal  question  raised  by  Nebraska  decision  that  Pawnee  reservation 
hmds  within  State  were  public  lands  within  meaning  of  act  of  1864; 
Arkansas  v.  Kansas  &  T.  Coal  Co.,  183  U.  S.  188,  46  L.  Ed.  146,  23 
Sup.  Ct.  48,  holding  suit  in  State  court  to  restrain  threatened  importa- 
tion of  armed  men  into  region  where  strike  existed  on  ground  of  nui- 
sance does  not  disclose  Federal  question;  De  Lamar's  Nevada  etc.  Min. 
Co.  V.  Nesbitt,  177  U.  S.  527,  44  L.  Ed.  874,  20  Sup.  Ct.  717,  holding 
claim  of  title  by  defendant,  under  general  mining  law,  does  not  of 
itself  entitle  him  to  review  by  Supreme  Court;  Zikos  v.  Oregon  etc. 
Nav.  Co.,  179  Fed.  899,  Employers'  Liability  Act  not  void  as  delegation 
of  judicial  power  to  State  court;  Miller  v.  Illinois  Cent.  R.  Co.,  168 
Fed.  986,  and  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  483,  both  holding 
suit  under  Employers'  Liability  Act  not  removable  to  Federal  court 
where  no  claim  is  made  that  result  will  depend  on  construction  of  law; 
Myrtle  v.  Nevada  etc.  Ry.  Co.,  137  Fed.  196,  denying  removability  of 
action  for  personal  injuries  caused  by  failure  of  defendant  to  equip 
cars  with  safety  appliances,  on  mere  allegation  that  defendant  is  inter- 
state carrier;  McGilvra  v.  Ross,  164  Fed.  607,  90  C.  C.  A.  398,  Circuit 
Court  has  no  jurisdiction  of  bill  to  restrain  State  officers  from  selling 
lands  acquired  under  United  States  patents;  Joy  v.  St.  Louis,  122  Fed. 
525,  holding  Federal  question  cannot  be  raised  by  allegation  in  eject- 
ment that  defendant  disputes  proper  construction  of  confirmation  acts 
under  which  plaintiff  claims;  Wichita  v.  Missouri  etc.  Telephone  Co., 
122  Fed.  100,  holding  not  removable  bill  disclosing  no  right  based  on 
Constitution  or  any  law  of  United  States  sufficient  to  support  original 
suit  in  Federal  court ;  Filhiol  v.  Tomey,  119  Fed.  976,  holding  complain- 
ant cannot  disclose  Federal  question  by  alleging  that  defendant  in  eject- 
ment will  claim  under  unconstitutional  law;  dissenting  opinion  in  Tul- 
lock  V.  Mulvane,  184  U.  S.  519,  46  L.  Ed.  669,  22  Sup.  Ct.  380,  majority 
holding  question  whether  any  liability  exists  on  injunction  bond  where 
part  of  case  dismissed  by  stipulation  involves  Federal  question. 

Where  plaintiffs  assert  joint  ownership  and  show  no  Federal  question 
soif  will  be  dlsmisiied. 

Approved  in  Files  v.  Davis,  118  Fed.  470,  holding  action  on  attach- 
ment bond  executed  in  suit  pending  in  Federal  court  involves  Federal 
question;  Forest  Oil  Co.  v.  Crawford,  101  Fed.  852,  42  C.  C.  A.  54, 
holding  where  complainant  prevents  diversity  of  citizenship  by  volun- 
tary joining  of  cotenants  in  suit  to  establish  title  entire  suit  falls. 

Dedaratlon  alleging  certain  plaintiffs  to  be  citizens  of  another  State, 
hut  not  allecfing  citisenslilp  of  other  pialntiirs,  foils  to  show  Federal  juris- 
diction  based  on  diyerslty  of  citizenship. 
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Approved  in  State  of  Maine  Lumber  Co.  v.  Kingfield  Co.^  218  Fed. 
906;  bill  stating  plaintiffs  were  acting  on  behalf  of  themselves  and  other 
creditors  who  might  join,  without  setting  forth  their  names  and  citizen- 
ship, violates  equity  rule  25. 

Complaint  must  disclose  Federal  <iaestlon  to  give  Federal  joilsdlctiont 
and  caanot  be  aided  by  anticipating  defenses. 

Approved  in  Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219,  34 
Sup.  Ct.  724,  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co., 
209  Fed.  898,  and  Huff  v.  Union  Nat.  Bank,  173  Fed.  336,  aU  following 
rule;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  63  L.  Ed.  128, 
29  Sup.  Ct.  42,  Circuit  Court  has  no  jurisdiction  of  suit  to  enforce 
contract  for  annual  pass  because  refusal  to  issue  pass  based  as  stated 
in  bill,  on  Interstate  Commerce  Act;  Filhiol  v.  Tomey,  194  U.  S.  361, 
48  L.  Ed.  1017,  24  Sup.  Ct.  698,  averment  in  ejectment  that  defendant's 
possession  rests  on  breach  by  government  of  treaty  does  not  raise  Fed- 
eral question  where  averments  respecting  plaintiff's  title  disclose  no 
case  within  Circuit  Court's  jurisdiction;  St.  Louis  etc.  Ry.  Co.  v.  Davis, 
132  Fed.  632,  denying  jurisdiction  over  suit  to  enjoin  State  officers 
from  certifying  assessment  of  railroads  to  county  assessors. 

Miscellaneous.    Cited  in  In  re  Kronberg,  208  Fed.  204,  generally. 

176  U.  S.  336-360,  44  L.  Ed.  492,  20  8up.  Ct.  460,  ADIBOMBAOK  RAILWAY 
CO.  V.  NEW  YORK  STATE. 

Power  to  amend  or  repeal  corporate  diarter  caimot  be  availed  of  to  take 
away  property  already  acquired.      / 

Approved  in  State  ex  rel.  Wausau  St.  Ry.  Co.  v.  Bancroft,  148  Wis. 
136,  38  L.  R.  A.  (N.  S.)  526,  134  N.  W.  335,  holding  statute  of  1911 
declaring  dams  in  navigable  streams  to  be  nuisances,  and  requiring 
franchise  fee  of  owner,  was  taking  of  property  without  due  process, 
though  applied  to  charters  subject  to  repeal. 

nUng  of  map  of  pr<qpoBed  route  by  railroad  creates  no  lien  thereon  tliat 
cannot  be  done  away  with  by  statute  without  compensation. 

Approved  in  Ramapo  Water  Co.  v.  City  of  New  York,  236  U.  S.  584, 
50  L.  Ed.  734,  35  Sup.  Ct.  442,  holding  filing  of  map  by  water  com- 
pany did  not  create  rights  which  could  not  be  repealed  by  statute  em- 
powering city  of  New  York  to  obtain  water  supply;  Underground  Rail- 
road V.  New  York,  193  U.  S.  428,  48  L.  Ed.  736,  24  Sup.  Ct.  494,  Federal 
jurisdiction  not  conferred  by  mere  assertion  that  complainant  had  prior 
exclusive  right  to  use  streets  for  underground  railway  which  contention 
based  merely  on  filing  map  and  profile  of  route;  In  re  Milwaukee  South- 
ern Ry.  Co.,  124  Wis.  503,  102  N.  W.  405,  where  it  appears  that  railroad 
can  locate  road  between  termini  without  invading  park|  taking  of  por- 
tion of  park  is  unnecessary. 
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Tbere  is  no  property  in  naked  railroad  rente  wldcb  State  most  pay  for. 

Approved  in  Underground  R.  R.  Co.  v.  New  York,  116  Fed.  956, 

holding  street  railroad  has  no  vested  right  in  franchise  to  construct 

road  where  it  failed  to  obtain  municipal  consent  as  required  by  New 

Tork  law. 

Kecesslty  or  expediency  of  appropriating  particular  property  for  public 
use  is  for  detennlnatlQn  of  legislature. 

Approved  in  Bemis  v.  Guirl  Drainage  Co.,  182  Ind.  50,  105  N.  E. 
501,  hearing  in  advance  is  not  required  as  to  utility  of  improvement 
for  which  property  taken,  but  determination  is  subject  to  judicial 
review. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  8.) 
7,  9,  10,  25,  66,  71,  77,  91,  98.  94,  171. 

Under  statnte  empowering  city  of  New  Tork  to  obtain  water  supply, 
compensation  need  not  be  actually  made  in  advance  of  taking  possession  of 
property. 

Approved  in  United  States  v.  O'Neill,  198  Fed.  683,  in  proceedings 
under  reclamation  laws  to  condemn  right  of  way,  damages  need  not 
be  assessed  and  paid  before  government  takes  possession. 

Uaes  for  which  the  i)Ower  of  eminent  domain  cannot  be  exercised. 
Note,  102  Am.  St.  Rep.  839. 

176  n.  8.  350-^56,  44  Ii.  Ed.  600,  20  Sup.  Cft  446,  THOBMANK  T.  FRAME. 

Full  faith  and  credit  dause  doee  not  preclude  imiulry  into  jurisdiction 
Of  court  rendering  Judgment  over  subject  matter  or  parties. 

Approved  in  Brown  v.  Estate  of  Fletcher,  210  U.  S.  88,  52  L.  Ed. 
970,  28  Sup.  Ct.  702,  judgment  against  administrator  with  will  annexed 
in  one  State  is  not  binding  on  executor  in  another  State ;  Irose  v.  Balla, 
181  Ind.  496,  497, 104  N.  E.  853,  854,  holding  void,  judgment  of  another 
State  on  promissory  note  on  power  to  confess  judgment  given  therein; 
Roberts  v.  Leutzke,  39  Ind.  App.  580,  78  N.  E.  636,  foreign  judgment 
is  presumed  to  have  been  rendered  with  jurisdiction;  Dunn  v.  Dilks, 
31  Ind.  App.  679,  68  N.  E.  1037,  holding  no  suit  can  be  maintained 
in  Indiana  on  Pennsylvania  judgment  against  nonresident  defendant 
over  whom  latter  court  acquired  no  jurisdiction;  Luick  v.  Arends,  21 
N.  D.  635,  132  N.  W.  361,  statute  of  foreign  State  declaring  forfeiture 
of  cause  of  action  for  alienation  of  wife's  affections  when  husband 
divorced  for  his  fault  does  not  operate  to  forfeit  right  sued  on  before 
granting  divorce  in  such  foreign  State. 

Extraterritorial  effect  of  divorce  decree  or  statute  prohibiting  re- 
marriage of  party  or  parties.    Note,  16  Ann.  Gafl.-  758. 

Appointment  of  executor  or  administrator  of  deceased  in  one  State  does 
not  foreclose  inquiry  as  to  domicile  by  courts  of  anotlier  State. 

xvm— 27 
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Approved  in  Baker  v.  Baker,  Eccles  &  Co.,  162  Ky.  698,  173  S.  W. 
115,  foUowing  rule;  Tilt  v.  Kelsey,  207  U.  S.  51,  59,  62  L.  IkL  99,  102, 
28  Sup.  Ct.  1,  adjudication  by  probate  court  that  testator  was  resident 
of  State  not  binding  on  courts  of  another  State;  National  Exchange 
Bank  v.  Wiley,  196  U.  S.  270,  49  L.  Ed.  190,  26  Sup.  Ct.  70,  judgment 
taken  by  warrant  of  attorney  annexed  to  note,  not  protected  by  Con- 
stitution, when  sued  on  in  other  State,  from  collateral  attack  on  ground 
that  party  obtaining  it  was  not  in  fact  holder  of  note ;  Overby  v.  Gk>rdon, 

177  U.  S.  224,  44  L.  Ed.  745,  20  Sup.  Ct.  606,  holding  adjudication  of 
domicile  of  decedent  made  in  grant  of , administration  in  Georgia  court 
not  competent  evidence  of  fact  in  court  of  District  of  Columbia;  Duns- 
muir  V.  Scott,  217  Fed.  202,  133  C.  C.  A.  194,  finding  of  probate  court 
as  to  residence  of  testator  is  not  res  adjudicata  in  proceedings  to  assess 
^ar  revenue  tax  on  legacy ;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bige- 
low,  203  Ma^s.  209,  210,  40  L.  R.  A.  (N.  8.)  814,  89  N.  E.  216,  judg- 
ment of  court  of  another  State  in  favor  of  one  of  two  persons  on  joint 
tort  is  not  res  adjudicata  as  to  other  in  action  in  this  State;  Jordan  v. 
Chicago  etc.  Ry.  Co.,  126  Wis.  589,  692, 110  Am.  St.  Rep.  866, 1  L.  R.  A. 
(N.  S.)  885,  104  N.  W.  806,  807,  under  Rev  Stats.,  §  3819,  determina- 
tion of  County  Court,  on  petition  for  letters,  that  deceased  left  prop- 
erty in  State,  is  not  collaterally  attackable;  Maldaner  v.  Beurhaus,  108 
Wis.  33,  84  N.  W.  27,  holding  portion  of  decree  distributing  residuum 
of  estate  to  legatees  which  specified  amount  to  each  was  mere  sur- 
plusage and  not  bar  to  legatee  to  ask  redistribution;  dissenting  opinion 
in  Smith  v.  Willing,  123  Wis.  386,  101  N.  W.  695,  arguendo. 

Collateral  attack  on  decree  granting  letters  testamentary  or  of 
administration.    Note,  4  Ann.  Gas.  1121. 

Appointment  of  administrator  as  Judgment  In  rem  merely  detenninea 
tight  to  administer  property  within  Jurisdiction. 

Approved  in  Higgins  v.  Eaton,  188  Fed.  956,  decree  probating  ^1  in 
another  State  than  that  of  testator's  residence  determines  only  right  to 
administer  property  in  that  jurisdiction. 

Service  of  process  constituting  due  process  of  law.    Note,  50  L.  R.  A. 
582. 

176  U.  a  357-361,  44  Lu  Ed.  503,  20  Sup.  Ot.  468,  BBHOSDIOT  ▼.  XTNITED 
STATES. 

Extra  compensation  received  by  district  Judge  for  holding  court  outside 
district  Is  not  salary,  recoverable  as  such  under  provisions  of  retiring  act. 

Approved  in  Archbald  v.  United  States,  217  Fed.  167,  and  Archbald 
v.  United  States,  218  Fed.  272,  both  holding  suit  by  judge  to  recover  ex- 
pense allowance  is  not  suit  for  salary  and  is  maintainable  in  District 
Court;  Brandon  v.  Ackew,  172  Ala.  167,  64  South.  608,  constitutional 
provision  regulating  "fees,  percentages  and  allowances"  does  not  apply 
to  salary  of  solicitor;  Beach  v.  Kent,  142  Mich.  366, 106  N.  W.  870,  under 
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Const.,  art.  YI,  §  6,  relating  to  salaries  of  eirenit  judges,  supervisors 
cannot  allow  jndge  extra  compensation  for  services  i>erf ormed  during  ill- 
ness of  other  judge. 

176  XT.  S.  361-398,  44  Ii.  Ed.  506,  20  8np.  Ot  482,  THE  ADUIiA. 

Sailing  of  vessel  -with,  intention  to  violate  blockade  is  Ipso  facto  viola- 
tion of  blockade  and  xenden  vessel  subject  to  capture. 

Approved  in  Balfour,  Guthrie  &  Co.  v.  Portland  etc.  S.  S.  Co.,  167  Fed. 
1014,  charter-party  to  carry  flour  to  Japanese  ports  is  not  dissolved  by 
Russian  proclamation  of  blockade. 

Dissolution  of  contract  of  affreightment  by  declaration  of  war. 

Note,  24  E.  B.  0.  413. 
Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 

£.  B.  0.  214. 

176  Xr.  S.  898-413,  44  L.  Ed.  520,  BOIJ.EB  ▼.  HOLLT. 

Service  of  process  by  publication  on  nonresident  defendants  may  prop- 
erly be  autboriaed  in  suits  in  rem,  bat  not  in  personam. 

Approved  in  Patterson  v.  Farmington  Street  Ry.  Co.,  76  Conn.  636,  57 
Atl.  856,  following  rule ;  Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369, 
34  Sup.  Ct.  779,  misspelling  of  name  of  defendant  in  process  held  not  to 
vitiate  service  by  publication  on  foreclosure ;  Brophy  v.  Kelly,  211  Fed. 
25, 128  C.  C.  A.  382,  personal  service  outside  State  authorizes  judgment 
foreclosing  vendor's  lien;  Overby  v.  Gordon,  177  U.  S.  221,  44  L.  Ed.  744, 
20  Sup.  Ct.  606,  holding  adjudication  of  domicile  of  decedent  made  in 
granting  administration  in  Georgia  court  without  contest  inter  partes 
has  no  force  in  contest  in  District  of  Columbia ;  York  County  Sav.  Bank 
V.  Abbot,  139  Fed.  993,  denying  Federal  jurisdiction  over  equity  suit  by 
lessee  against  nonresident  lessor  to  enforce  rights  under  lease  by  com- 
pelling defendant  to  elect  to  sell  land  or  buy  building  thereon,  where 
defendant  has  not  appeared;  Connor  v.  Tennessee  Cent.  Ry.  Co.,  109 
Fed.  936,  54  L.  B.  A.  687,  48  C.  C.  A.  730,  holding  Tennessee  court  may 
bring  in  nonresident  claiming  lien  on  railway  property  in  court's  posses- 
sion by  publication  of  service;  Hook  v.  Hoffman,  16  Ariz.  544,  147  Pac. 
724,  general  statute  providing  for  constmctive  service  is  not  invalid  as 
applied  to  actions  in  rem;  Title  etc.  Restoration  Co.  v.  Kerrigan,  150 
Gal.  311, 119  Am.  St.  Bep.  199,  8  L.  B.  A.  (N.  S.)  682,  88  Pac.  360,  up- 
holding provision  for  service  on  all  persons  by  publication  in  suits  to 
quiet  title;  P.  H.  &  F.  M.  Root  Co.  v.  Decker,  111  Minn.  462, 127  N.  W. 
419,  validity  of  patent  cannot  be  determined  without  personal  service  on 
owner;  Gassert  v.  Strong,  38  Mont.  3^,  98  Pac.  502,  service  on  nonresi- 
dent defendant  may  be  made  by  publication  in  suit  to  enforce  trust  in 
stock  in  possession  of  person  in  State;  Silver  Camp  Mining  Co.  v. 
Dickert,  31  Mont.  501,  78  Pac.  971,  Code  Civ.  Proc,  §  637,  relating  to 
service  of  process  by  publication,  does  not  relate  to  actions  in  personam ; 
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Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq.  212,  71  AtL  611, 
and  Amparo  Alining  Co.  v.  Fidelity  Trust  Co.,  75  N.  J.  Eq.  660,  73  Atl. 
251,  both  holding  Court  of  Chancery  has  jurisdiction  to  establish  trust 
in  shares  of  State  corporation,  though  trustee  can  only  be  brought  in  by 
statutory  proceedings  against  absent  defendants;  Sohege  v.  Singer  Mfg. 
Co.,  73  N.  J.  Eq.  574,  68  Atl..  67,  chancery  court  has  jurisdiction  of  bill 
to  have  shares  of  State  corporation  held'  by  nonresident,  brought  in  on 
substituted  service  awarded  to  plaintiffs ;  Peny  v.  Toung,  133  Tenn.  532, 
182  S.  W.  580,  suit  .to  settle  interests  under  assignment  of  insurance 
policy  is  quasi  in  rem,  and  court  having  jurisdiction  of  policy  can  bind 
nonresident  distributees;  Wilson  v.  National  Bank,  27  Tex.  Civ.  56,  63 
S.  W.  1069,  holding,  under  Texas  statutes,  judgment  by  default  may  be 
taken  against  nonresident  owning  property  within  State  by  personal  ser- 
vice outside  State ;  Clem  v.  Given 's  Exr.,  106  Va.  150,  55  S.  E.  569,  State 
may  provide  for  determining  title  to  realty  by  suit  in  which  nonresident 
defendant  is  served  by  publication;  Tennant's  Heirs  v.  Fretts,  67  W.  Va. 
577,  140  Am.  St.  Bep.  979,  29  L.  B.  A.  (N.  S.)  625,  68  S.  E.  390,  equity 
may  remove  cloud  from  title  on  service  by  publication. 

Distinguished  in  Goodrich  v.  Ferris,  145  Fed.  859,  decree  of  California 
probate  court  distributing  estate  made  after  notice  prescribed  by  State 
is  conclusive  until  set  aside  in  direct  proceedings ;  Kemper-Thomas  Paper 
Co.  V.  Slyer,  108  Tenn.  450,  67  S.  W.  857,  holding  unconstitutional  Shan- 
non's Tenn.  Code,  §  5298,  so  far  as  authorizing  deficiency  judgment 
against  nonserved,  nonappearing  nonresident;  Jennings  v.  Bennett,  56 
W.  Va.  147,  49  S.  E.  24,  where  personal  diecree  for  money  is  made  on  pub- 
lication against  nonresidents  without  service  or  appearance,  prohibition 
a^^ainst  execution  not  granted  without  special  appearance  to  vacate 
decree. 

Validity  of  statute  providing  for  constructive  service  on  nonresident 
or  unknown  claimants  to  land.    Note,  Ann.  Gaa.  1914D,  677. 

Service   of   process   constituting   due   process    of   law.    Note,   50 
L.  B.  A.  599,  600. 

Where  statute  specifies  certain  daases  of  cases  which  may  be  brought 
against  nonresidents^  it  operates  to  limit  power  of  court. 

Approved  in  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  250,  section  8 
of  Federal  Judiciary  Act  is  limited  to  suits  to  enforce  rights  specified. 

Bight  of  citisen  to  due  process  of  law  must  rest  on  basis  more  substan- 
tial than  discretion  of  court. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards  Co.,  212 
U.  S.  144,  53  L.  Ed.  446,  29  Sup.  Ct.  246,  holding  void  statute  requiring 
carrier  to  deliver  cars  to  connecting  carrier  without  providing  adequate 
protection  for  return  or  compensation  for  use;  Central  of  Georgia  Ry. 
Co.  ▼.  Georgia  R.  R.  Commission,  215  Fed.  427,  actual  giving  of  notice, 
when  not  required  by  law,  held  not  to  amount  to  due  process  of  law. 
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Party  U  entitled  to  reuenable  and  adequate  notice  before  he  can  be  de- 
prived of  liberty  or  property. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  426,  69  L.  Ed, 
1032,  36  Sup.  Ct.  626,  statute  providing  on  return  nulla  bona  of  execu- 
tion against  corporation  judgment  debtor,  that  execution  may  issue 
against  stockholder  for  same  debt  to  extent  of  his  liability  as  stockholder 
for  unpaid  subscription  shown  by  corporation's  books,  without  notice  to 
stockholder,  is  void;  United  States  v.  Fisher,  222  U.  S.  209,  56  L.  Ed. 
168,  32  Sup.  Ct.  37,  notice  of  few  hours  to  attorney  for  Creek  Freedmen 
of  hearing  of  motion  to  strike  names  from  rolls  held  insufficient;  Good- 
rich V.  Ferris,  214  U.  S.  80,  53  L.  Ed.  918,  29  Sup.  Ct.  680,  holding  ten 
days'  notice  of  settlement  of  final  accounts  of  administrator  not  unrea- 
sonable; Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill,  29  Sup. 
Ct.  14,  **due  process  of  law"  does  not  require  that  party  be  exempt  from 
compulsory  self-incrimination  in  State  court ;  King  Tonopah  Mining  Co. 
V.  Lynch,  232  Fed.  493,  495,  setting  aside  default  judgment  on  ground  of 
inadequate  notice;  Brophy  v.  Kelly,  211  Fed.  28,  128  C.  C.  A.  382, 
whether  time  provided  by  statute  sufficient  not  considered  when  defend- 
ant had  abundant  time  to  defend ;  Southern  Ry.  Co.  v.  Simon,  184  Fed. 
961,  service  on  foreign  corporation  doing  business  in  State  without  des- 
i^ating  agent,  by  service  on  Secretary  of  State,  ia  sufficient;  Roberts  v. 
Jacob,  164  Cal.  309,  97  Pac.  672,  affidavit  for  publication  of  summons 
held  to  show  sufficient  inquiry  made  for  defendant;  Modem  Loan  Co.  v. 
Police  Court,  12  CaL  App.  587, 108  Pac.  68,  holding  void,  statute  author- 
izing taking  on  search-warrant  of  allied  stolen  property  and  determina^ 
tion  of  ownership  without  notice  to  person  from  whom  tak^n ;  G.  F.  San- 
bom  Co.  V.  Johnson,  148  Mich.  407,  111  N.  W.  1092,  notice  of  expiration 
of  period  of  redemption  from  tax  sale  held  defective ;  State  v.  Blair,  245 
Mo.  689, 161  S.  W.  160,  notice  to  land  owners  of  application  to  incorpo- 
rate drainage  district  held  sufficient;  State  ex  rel.  Miller  v.  Taylor,  27 
N".  D.  91,  146  N.  W.  430,  holding  void,  statute  creating  bonding  depart- 
ment in  office  of  commissioner  of  insurance  because  providing  that  com- 
missioner may  determine  amount  due  subdivisions  whose  treasurers  have 
defaulted  without  notice  to  them;  Fenton  v.  Minnesota  Title  Ins.  etc. 
Co.,  16  N.  D.  372,  125  Am.  St.  Rep.  599,  109  N.  W.  366,  publication  of 
summons  in  suit  to  quiet  title,  without  description  of  land,  is  not  notice 
to  x>er8ons  not  named;  Ekem  v.  McGovem,  164  Wis.  279,  46  L.  B.  A. 
(N.  S.)  796, 142  N.  W.  632,  notice  of  one  hour  of  proceedings  for  removal 
from  office  held  insufficient ;  Pinney  v.  Provident  Loan  etc.  Co.,  106  Wis. 
402,  80  Am.  St.  Rep.  41,  50  L.  B.  A.  577,  82  N.  W.  310,  holding  uncon- 
stitutional Rev.  Stats.,  §  1776b,  authorizing  service  on  private  corpora- 
tion by  leaving  copy  of  process  with  register  of  deeds. 

Distinguished  in  Johnson  v.  Hunter,  127  Fed.  223,  upholding  Ark. 
Acts  1896,  p.  88,  No.  71,  authorizing  commencement  of  suits  for  taxes 
against  nonresidents  after  four  weeks'  published  notice. 
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176  Xr.  a  413-422,  44  !•.  Ed.  526,  20  Sup.  Ot  429,  MOSS  T.  BOWMAN. 
Homesteader  is  faTored  by  law. 
Approved  in  Knepper  v.  Sands,  194  U.  S.  485,  48  L.  Ed.  1086,  24  Sup. 
Ct.  744,  Adjustment  Act  of  1887  does  not  protect  one  who,  after  act,  pur- 
chased unearned  lands  included  in  railroad  aid  grant  to  Iowa,  which 
State  had  relinquished  to  government. 

Decisions  of  Land  Department  in  contested  cases  as  to  facts  are  con- 
clnalvo. 

Approved  in  Benner  v.  Lane,  116  Fed.  414,  holding  conveyance  to 
State  as  trustee  for  railroad  is  not  for  use  of  company  giving  it  prefer- 
ence under  24  Stat.  555;  Manley  v.  Tow,  110  Fed.  248,  holding  land  pat- 
ented to  Iowa  for  railroad  construction  unearned  hy  failure  to  com- 
plete road  was  not  ''for  use  of"  company  to  give  preference  over  prior 
settlers. 

Where  homestead  entry  has  been  reUnauUhed,  rights  of  another  then 
occupying  land  who  makes  homestead  entry  are  superior  to  those  of  pur- 
chaser from  first  entryman,  who  makes  subsequent  entry. 

Approved  in  Robinson  v.  Lundrigan,  227  U.  S.  180,  57  L.  Ed.  471,  33 
Sup.  Ct.  255,  on  rejection  of  application  for  public  land  on  ground  that 
soldier  oh  whose  claim  it  was  based  had  no  right  thereto,  land  becomes 
subject  to  appropriation  by  another,  and  case  cannot  he  kept  open  for 
perfection  by  substituting  claim  of  another  soldier;  Svor  v.  Morris,  227 
U.  S.  627,  67  L.  Ed.  625,  33  Sup.  Ct.  385,  settler  on  land  not  open  to  entry 
but  which  becomes  open  does  not  have  to  vacate  and  settle  anew ;  United 
States  V.  Bagnell  Timber  Co.,  178  Fed.  800,  102  C.  C.  A.  243,  so  long  as 
homestead  entry  remains  unrelinquished,  though  actually  abandoned,  no 
entry  can  be  made  by  another  or  rights  acquired  by  occupying  land. 

Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitations.    Note,  135  Am.  St.  Rep.  910. 

Miscellaneous.  Cited  in  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A. 
651,  as  to  conclusiveness,  on  collateral  attack,  of  Land  Department's  de- 
cision on  matters  of  fact. 

176  U.  S.  422-448,  44  I..  Ed.  529,  20  Sup.  Ot.  466,  UNITED  STATES  ▼. 
ORTIZ. 

Law  casts  on  applicant  for  conflrmatlon  burden  of  showing  presump- 
tively valid  grant. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  110,  114,  45  L.  Ed. 
774,  775,  21  Sup.  Ct.  568,  569,  holding  incomplete  title  under  Mexican 
grant  of  New  Mexico  lands  made  by  Governor  in  1845  where  no  evidence 
shown  of  approval  by  assembly  or  Mexican  government;  United  States 
y.  Elder,  177  U.  S.  109,  44  L.  Ed.  692,  20  Sup.  Ct.  539,  holding  Governor's 
indorsement  on  petition  directing  prefect  to  ascertain  whether  land 
covered  therein  had  an  owner  and  if  not  to  deliver  to  petitioner. 
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Fnnctloiis  of  surveyor-general  mider  ftct  of  1864,  reUtlng  to  conflxma- 
tion  of  Mexleaa  grants,  are  advlsozy  only,  and  tmtoiTtil  of  Oongreas  Is  re- 
qnired  for  confirmation. 

Approved  in  Chavez  v.  De  Bergere,  231  U.  S.  489,  68  L.  Ed.  829,  34 
Sap.  Ct.  144,  following  role. 

Enlarged  photograpibs  of  signatures  are  admisslUe  in  evidence  on  testi- 
mony by  photographer  of  accuracy  of  method  pnrsoed. 

Approved  in  In  re  Hayes'  Estate,  65  Colo.  344,  Aim.  Oas.  19140,  531, 
135  Pac.  451,  and  Fourth  Nat.  Bank  v.  McArthur,  168  N.  C.  60,  84  S.  E. 
44,  both  following  rule;  First  Nat.  Bank  v.  Wisdom,  111  Ky.  148,  63 
S.  W.  465,  holding  admissible  photographic  enlargements,  authenticated 
by  photographer,  of  genuine  signatures  of  testator;  Gerard  Nat.  Bank  v. 
McArthur,  165  N.  C.  376,  81  S.  £.  328,  court  may  permit  defendants  to 
make  photographic  copy  of  note  sued  on ;  Johnson  v.  Commonwealth,  102 
Va.  930,  46  S.  E.  790,  applying  rule  in  prosecution  for  forgery. 

Photographs  as  evidence.    Notes,  114  Am,  St.  Bep.  440»  441;  51 
L.  R.  A.  (N.  8.)  858. 

Comparison  of  handwriting.    Note,  62  L.  B.  A.  862. 

Competency  of  handwriting  as  standards  for  comparison.    Note,  63 
L.  B.  A.  435,  438. 

Competency  of  witnesses  to  handwriting.    Note,  68  L.  B.  A.  984. 

Opinion  evidence  as  to  ancient  signature.    Note,  86  L.  B.  A.  (N.  8.) 
162. 

176  IT.  &  448-458,  44  L.  Ed.  640,  20  8iq^  Ot.  426^  GXrABANTT  SAVINGS 
BANK  V.  BLABOW. 

Power  to  review  and  set  aside  action  of  local  land  ofllcen  exists  in  gen- 
eral I«and  Bepartment. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S. 
309,  47  L.  Ed.  1071,  23  Sup.  Ct.  696,  holding  general  Land  Department 
has  jurisdiction  under  statute  June  4,  1897,  to  review  decisions  of  local 
officers  on  application  for  lands  thereunder;  Peyton  v.  Desmond,  129 
Fed.  9,  63  C.  C.  A.  651,  discussing  power  of  Land  Department  to  review 
prior  rulings  and  to  cancel  existing  entries;  Healey  v.  Forman,  14  N.  D. 
453,  105  N.  W.  234,  court  has  no  jurisdiction  as  to  title  of  land  prior  to 
issue  of  patent. 

Distinguished  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S. 
338,  50  L.  Ed.  506,  26  Sup.  Ct.  282  (affirming  131  Fed.  676,  67  C.  C.  A. 
1),  holding  receiver's  final  receipts  are  not  notice  that  equitable  titles 
they  disclose  were  procured  by  fraud. 

Certificate  of  entry  famishes  only  prima  facie  evidence  of  equitable 
claim  for  patent^  and  is  subject  to  cancellation  for  frand  or  mistake. 

Approved  in  Sorrels  v.  Jones,  26  Okl.  578,  581,  110  Pac.  747,  748, 
Secretary  of  Interior  may  upon  notice  to  allottee,  cancel  allotment 
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procured  by  mistake  of  law  or  fraud;  (lourley  v.  Countryman,  18  Okl 
232,  90  Pac.  431,  one  holding  under  receiver's  final  certificate  prior 
to  patent  is  not  holder  in  fee,  and  not  prohibited  from  entering  public 
land  in  Oklahoma  under  act  of  May  2,  1890;  Wadkins  y.  Producers'  Oil 
Co.,  130  La.  318,  57  South.  941,  wife  has  no  community  rights  prior  to 
patent  in  land  entered  by  husband. 

Mortgagee  of  homesteader  whose  entry  was  canceled  wltbont  notice  to 
mortgagee  may  aftw  patent  issued  to  another  sue  to  hold  patentee  as  tms- 
tee  for  mortgagor  to  extent  of  mortgage. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169, 
59  L.  Ed.  809,  35  Sup.  Ct.  515,  homesteader  after  receiving  patent  is 
not  bound  by  settlement  by  Land  Department  of  claim  against  tres« 
passer  for  damages  to  which  homesteader  was  not  party;  Thayer  v. 
Spratt,  189  U.  S.  351,  47  L.  Ed.  848,  23  Sup.  Ct.  578,  holding  transferee 
of  entryman  under  Timber  Act  of  1878,  having  no  notice  of  nor  oppor- 
tunity to  contest  cancellation  of  entry,  may  prove  validity  of  entry; 
Russell  V.  Producers'  Oil  Co.,  138  La.  194,  70  South.  95,  heirs  of  entry- 
man  taking  title  from  United  States  by  patent  are  not  estopped  to  dis- 
pute boundary  by  reason  of  conduct  of  entryman;  Small  v.  Lutz, 
41  Or.  575,  69  Pac.  825,  826,  holding  Secretary  of  Interior's  determina- 
tion that  lands  were  subject  to  homestead  conclusive  on  State's  grantee 
of  lands  listed  as  swamp-landls  where  approval  of  list  withdrawn. 

Distinguished  in  Whitney  v.  Spratt,  25  Wash.  65,  67,  64  Pae.  920, 
holding  grantee  of  entiyman  showing  validity  of  entry  and  certificate 
entitled  to  relief  from  cancellation  of  entry  by  department  on  ex  parte 
hearing. 

176  U.  S.  469-469,  44  L.  Ed.  544,  20  Sa|^  Ct.  415,  UKITED  STATES  ▼.  OUB 
XIM. 

Under  act  of  July  5,  1884,  wives  and  minor  children  of  Chinese  mer- 
chants domiciled  in  this  country  may  enter  without  certificates. 

Approved  in  Lew  Ling  Chong  v.  United  States,  222  Fed.  199,  137 
C.  C.  A.  635,  United  States  v.  Hom  Lim,  214  Fed.  464,  In  re  Tang  Tun, 
161  Fed.  623,  and  United  States  v.  Chin  Sing,  153  Fed.  591,  all  follow- 
ing rule;  United  States  v.  Foo  Duck,  163  Fed.  441,  United  States  v. 
Foo  Duck,  172  Fed.  857,  97  C.  C.  A.  204,  United  States  v.  Yee  Quong 
Yuen,  191  Fed.  29,  111  C.  C.  A.  500,  United  States  v.  Lim  Yuen,  211 
Fed.  1002,  1003,  and  Lam  Fung  Yen  v.  Frick,  233  Fed.  395,  all  holding 
minor  so  entering  did  not  forfeit  right  to  remain  by  becoming  laborer; 
United  States  v.  Jew  Sung  Gwong,  232  Fed.  281,  holding  minor  entitled 
to  status  of  uncle,  who  was  merchant,  who  had  minor  in  charge; 
£x  parte  Ng  Quong  Ming,  135  Fed.  383,  Chinese  Masonic  organizer 
domiciled  here  at  time  of  Chinese  treaty  of  1880,  who  temporarily  left 
country,  cannot  be  excluded  from  country;  United  States  v.  Joe  Dick, 
134  Fed.  989,  Chinese  minor  entering  country  as  son  of  merchant 
domiciled  here  lost  such  status  on  father's  return  to  China  to  remain 
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permanently;  Ex  parte  Fong  Yim,  134  Fed.  941,  Chinese  merchant 
domiciled  here  may  bring  here  wife  and  minor  children  l^ally  adopted 
by  him  in  China;  Tsoi  Yii  v.  United  States,  129  Fed.  687,  64  C.  C.  A. 
153,  upholding  Circuit  Court  of  Appeals  jurisdiction  over  appeal  from 
District  court  judgment  on  appeal  from  commissioner's  order  for  de- 
portation of  Chinese;  Tsoi  Sim  v.  United  States,  116  Fed.  923,  54 
C.  C.  A.  154,  holding  Chinese  woman  subsequently  marr3ang  American 
citizen  not  subject  to  deportation  under  28  Stat.  7,  for  failure  to  obtain 
certificate ;  Be  United  States,  194  U.  S.  198,  48  L.  Ed.  9S4,  24  Sup.  Ct. 
629,  and  United  States  v.  Ah  Sou,  132  Fed.  879,  both  arguendo. 

Distinguished  in  Low  Wah  Suey  v.  Backus,  226  U.  S.  474,  56  U  Ed. 
1170,  32  Sup.  Ct.  734,  woman  who  enters  United  States,  though  married 
to  citizen,  may  be  deported  if  found  violating  statute  of  1907,  by  being 
in  house  of  prostitution ;  Lee  Lung  v.  Patterson,  186  U.  S.  172,  46  L.  Ed. 
1109,  22  Sup.  Ct  796,  holding  plural  wife  of  Chinese  merchant  domiciled 
in  this  country  not  entitled  to  enter  without  certificate;  Ex  parte  Lee 
Sher  Wing,  164  Fed.  507,  508,  act  excluding  immigrants  affected  with 
loathsome  disease  applies  to  Chinese  merchants  and  families;  Wong 
8ang  v.  United  States,  144  Fed.  969,  75  C.  C.  A.  383,  denying  jurisdic- 
tion over  habeas  corpus  to  review  immigration  officer's  refusal  to  permit 
Chinese  to  enter,  though  proceeding  brought  by  resident  who  claims 
excluded  X)er8on  is  his  minor  child;  Ah  How  v.  United  States,  193  U.  S. 
78,  48  If.  Ed.  623,  24  Sup.  Ct.  357,  arguendo. 

Oongress  may  exclude  aliens. 
Approved  in  United  States  v.  Hung  Chang,  134  Fed.  25,  67  C.  C.  A. 
93,  Chinese  deportation  proceedings  are  civil  in  their  nature. 

Statutes  diould  be  construed  to  effect  intent. 
Approved  in  United  States  v.  Hung  Chang,  134  Fed.  26,  67  C.  C.  A. 
93,  government  inspectors  may  testify  in  deportation  proceedings  on 
issue  as  to  whether  respondent  is  Chinese,  though  they  are  not  ethnolo- 
gists. 

CAlnese  mercdiants  leaving  country  anlmo  revertandl  need  not,  hut  labor- 
ers must,  procure  a  certiflcate. 

Approved  in  United  States  v.  Tuck  Lee,  120  Fed.  992,  holding  Chinese 
laborer  holding  certificate  forfeits  right  to  remain  in  United  States  by 
departure  without  permission  and  return  to  undesignated  port. 

Miscellaneous.  Cited  in  Leo  Lung  On  v.  United  States,  159  Fed.  126, 
86  C.  C.  A.  513,  to  point  that  appeal  is  prox>er  mode  to  review  order  of 
eommissioner  directing  deportation  of  Chinese;  Toy  Tong  v.  United 
States,  146  Fed.  344,  76  C.  C.  A.  621,  as  to  right  to  consolidate  deporta- 
tion cases  for  convenience  of  appeal;  In  re  Ah  Tai,  125  Fed.  797,  to 
point  that  Chinese  alien  may  be  admitted  to  bail  during  pendency  of 
deportation  proceedings. 
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176  U.  S.  469-481,  44  !•.  Ed.  548,  20  Sop.  Ct.  398,  WALSH  ▼.  OOI.T7MBT78 
H.  V.  A  A.  R.  R.  00. 

YThexe  Question  la  not  as  to  vaUdity  but  of  existence  of  authority  under 
TJnited  States,  Federal  question  is  not  presented. 

Approved  in  Wisconsin  v.  Commissioners  of  Public  Lands,  183  U.  8. 
693,  46*  L.  Ed.  393,  22  Sup.  Ct.  934,  and  Vought  v.  Columbus  etc.  R.  R. 
Co.,  176  U.  S.  481,  44  L.  Ed.  554  (see  20  Sup.  Ct.  398),  both  reaffirming 
rule ;  Steams  v.  Minnesota,  179  U.  S.  233,  45  L.  Ed.  170,  21  Sup.  Ct.  77, 
holding  Supreme  Court  on  error  to  State  court  in  case  involving  im- 
pairment of  contract  decides  independently  upon  existence  and  validity 
of  contract ;  Illinois  Cent.  R.  R.  v.  Chicago,  176  U.  S.  657,  44  L.  Ed.  626, 
20  Sup.  Ct.  513,  holding  charter  of  Illinois  Central  railroad,  authorizing 
it  to  enter  and  use  lands,  streams  of  every  kind,  gave  no  right  to  occupy 
lands  under  Lake  Michigan;  United  States  v.  Fisher,  38  App.  D.  C.  54, 
denying  writ  of  error  to  Supreme  Court  of  United  States  where  unsuc* 
cessful  appellant  relied  on  claim  that  respondent^  Secretary  of  Interior, 
misinterpreted  certain  acts  of  Congress,  but  conceded  his  authority  in 
the  premises;  Larabee  v.  DoUey,  175  Fed.  381,  bill  by  stockholder  of 
bank  to  enjoin  its  acceptance  of  provisions  of  Kansas  bank  guaranty 
law  on  ground  that  law  impairs  obligation  of  contract  of  stockholders 
with  bank  presents  question  within  jurisdiction  of  Federal  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  627. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
48. 

Private  property  owner  not  party  to  contract  between  State  and  Fed- 
eral government  cannot  take  advantage  of  default  of  State  in  respect  to 
contract 

Approved  in  Mortell  v.  Clark,  272  HI.  214,  111  N.  E.  999,  if  construc- 
tion of  intercepting  sewer  by  Chicago  Sanitary  District  interferes  with 
canal  constructed  under  Federal  act.  Federal  officers  and  not  persons 
objecting  to  sewer  should  make  objection. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  874. 

176  U.  S.  481,  44  Ik  Ed.  554,  20  Sup.  Ot.  898,  VOUaHT  V.  COLUMBUS  H.  V. 
ft  A.  B.  B.  CO. 

Not  cited. 

176  U.  S.  481-483,  44  I..  Ed.  654,  20  Sup.  Ot  398,  WBIOHT  v.  OOLUMBUB 
H.  V.  ft  A.  B.  B  CO. 

Not  cited. 

176  U.  &  484-497,  44  li.  Ed.  555,  20  Sop.  Ot  404,  WABBUBTOK  T.  WHITE. 

Territory  of  Washington  had  a  right  to  regulate  testamentary  dii^osi. 
Uon  of  community  property. 
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Approved  in  Griffin  v.  Warburton,  23  Wash.  234,  235,  242,  fi2  Pac 
766,  769,  holding  attachment  on  community  property  levied  pending 
administration  of  wife's  estate,  and  sale  with  husband's  acquiescence, 
passed  latter's  interest  to  purchaser. 

Power  of  legislature  to  restrict  husband's  right  to  alienate  com* 
munity  property.    Note,  S6  L.  R.  A.  (N.  8.)  1041,  1042, 

Bight  to  control  commmilty  yiopeity  Is  Tasted  In  hnshaad,  not  becaoae 
he  is  excluslTe  owner,  but  because  he  is  created  agent  of  community. 

Approved  in  Amett  v.  Reade,  220  U.  S.  319,  36  L.  R.  A.  (N.  S.)  1040, 
55  L.  Ed.  481,  31  Sup.  Ct.  425,  holding  deed  by  husband  alone  under 
law  of  New  Mexico,  which  requires  wife  to  join,  coi^veyed  no  title; 
La  Tourette  v.  La  Tourette,  15  Ariz,  208,  Ann.  Oas.  1915B,  70,  137  Pac. 
429,  holding  under  statutes  interest  of  wife  in  community  is  not  mere 
expectancy,  and  on  death  of  husband  she  acquires  right  to  contract  and 
dispose  of  her  share;  Kohny  v.  Dunbar,  21  Idaho,  267,  Ann.  Gas.  1913D, 
492,  39  Ii.  R.  A.  (N.  8.)  1107, 121  Pac.  547,  wife  is  not  liable  for  inherit- 
ance tax  on  her  half  interest  in  community  on  death  of  husband; 
dissenting  opinion  in  Reade  v.  De  Lea,  14  N.  M.  477,  480,  95  Pac.  143, 
144,  majority  holding  wife  had  no  vested  interest  in  community  and  need 
not  join  in  conveyance  by  husband. 

Distinguished  in  Reade  v.  De  Lea,  14  N.  M.  466,  95  Pac.  139,  hold- 
ing wife  had  no  vested  interest  in  community  and  need  not  join  in 
conveyance  "by  husband;  Wasmund  v.  Wasmund,  90  Wash.  279,  156 
Pac  5,  holding  illegitimate  child  cannot  inherit  the  community  property 
•f  a  deceased  parent  to  the  exclusion  of  the  surviving  spouse. 

Where  State  decisions  establish  rule  of  property,  Supreme  Court  will 
conform  thereto,  though  State  decisions  announced  subsequent  to  period 
when  particular  contract  entered  into. 

Approved  in  Ennis  Waterworks  v.  City  of  Ennis,  233  U.  S.  658,  68 
L.  Ed.  1141,  34  Sup.  Ct.  767,  contract  rights  under  municipal  ordinance 
not  impaired  by  subsequent  ordinance^  where  State  court  in  holding 
first  ordinance  void  merely  applied  settled  rule  of  law  when  it  was 
adopted;  The  Golden  Rod,  197  Fed.  832,  holding  rights  as  to  wharf 
built  by  shore  owner  governed  by  laws  of  State  as  construed  by  highest 
court;  Gay  v.  Hudson  River  Electric  Power  Co.,  178  Fed.  506,  holding 
Federal  court  will  follow  later  of  two  decisions  of  State  court  con- 
struing statute;  Reed  v.  Munn,  148  Fed.  748,  80  C.  C.  A.  215,  under 
Colorado  law,  equitable  interest  of  beneficial  owners  under  trust  agree- 
ment is  seizable  on  execution;  Yocum  v.  Parker,  134  Fed.  211,  67 
C.  C.  A.  227,  holding  under  Missouri  statute  will  devising  land  to  son 
on  condition  that  if  he  die  without  issue  it  shall  go  to  others,  son  took 
fee  simple,  subject  to  be  divested  on  his  death  without  issue;  Three 
States  Lumber  Co.  v.  Blanks,  133  Fed.  482,  69  L.  R.  A.  283,  66  C.  C.  A. 
353,  State  decision  as  to  what  will  excuse  plaintiff  for  nonreturn  of 
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property  replevied,  on  his  failure  in  action,  is  not  binding  oit  Federal 
ooorts. 

Conelnsiveness  npon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1213. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  680. 

Miscellaneous.  Cited  in  White  ▼.  Warburton,  122  Fed.  912,  59 
C.  C.  A.  137,  in  statement  of  facts. 

176  U.  a  498-621,  44  I..  Ed.  560,  20  Sop.  Ot.  886,  BAIiTIMOBS  ft  O.  a  W. 
R.  S.  CfO.  ▼.  VOIOHT. 

The  rules  TvUch  declare  contracts  Toid  as  against  public  policy  must  nojt 
1)6  arlyitraxily  extended. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  407, 
illegality  of  shoe  machine  company's  business  is  not  shown  by  fact  that  it 
does  not  sell,  but  leases,  its  machines  for  long  terms  for  royalty  based  on 
extent  of  use;  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C.  C.  A. 
358,  Rev.  Stats.  Mo.  1899,  §  7896,  restricting  defense  of  insurer  where 
insured  committed  suicide,  strictly  construed;  Gunby  v.  Armstrong,  133 
Fed.  433,  66  C.  C.  A.  627,  construing  contract  of  borrowing  stockholder 
with  building  and  loan  society;  Boering  v.  Chesapeake  etc.  Ry.  Co., 
20  App.  D.  C.  514,  upholding  contract  on  complimentary  ticket  releas- 
ing railroad  from  liability  for  negligence;  State  ex  rel.  Goodwine  v. 
Cadwallader,  172  Ind.  640,  87  N.  E.  651,  contract  between  owners  of 
eeparate  telephone  systems  for  physical  connection  which  provides  for 
discontinuance  by  either  on  notice,  held  not  contrary  to  public  policy; 
Republic  Iron  etc.  Co.  v.  State,  160  Ind.  387,  62  L.  R.  A.  136,  66  N.  E. 
1008,  holding  void,  statute  requiring  weekly  payment  of  wages;  Burley 
Tobacco  Society  v.  Gillaspy,  51  Ind.  App.  591,  100  N.  E.  92,  contract 
to  foster  interest  of  tobacco  growers,  making  corporation  sole  agent 
to  sell  crop,  considered  and  held  not  to  be  against  public  policy;  James 
Quirk  Milling  Co.  v.  Minneapolis  etc.  R.  Co.,  98  Minn.  23,  27,  116  Am. 
St  Rep.  336, 107  N.  W.  742,  744,  railroad  may  grant  right  to  build  elevator 
on  right  of  way  on  condition  that  it  shall  not  be  liable  for  fires  re- 
sulting from  operation  of  its  engines;  Jordan  v.  State,  51  Tex.  Cr.  538, 
14  Ann.  Gas.  616,  11  L.  R.  A.  (N.  S.)  603,  103  S.  W.  637,  holding  void, 
statute  prohibiting  payment  of  wages  by  check  redeemable  in  mer- 
chandise ;  Osgood  V.  Central  Vermont  Ry.  Co.,  77  Vt.  344,  70  L.  R.  A. 
930,  60  Atl.  140,  upholding  contract  between  lessee  of  railroad  right 
of  way  exempting  railroad  from  liability  for  damage  to  property  or 
servants  occasioned  by  negligence  of  railroad's  servants;  McClaugherty 
V.  Bluefield  Waterworks  etc.  Co.,  67  W.  Va.  290,  82  L.  R.  A.  (N.  S.)  229, 
68  S.  E.  30,  rule  of  water  company  that  consumer  repair  pipes  leading  to 
him,  made  part  of  contract  of  service,  is  valid;  dissenting  opinion  in 
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Chicago  etc.  Ry.  Co.  v.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  268, 
70  N.  E.  855,  majority  holding  void  agreement  between  railroads  by 
which  crossing  privilege  was  given  on  consideration  of  other  line  not 
competing  in  certain  business. 

Oazzlsr  and  shipper  are  not  on  equal  footing. 
Cited  in  United  States  Express  Co.  v.  State,  164  Ind.  214,  73  N.  E. 
107,  arguendo. 

Attempts  of  carrier  liy  contract  to  limit  liability  for  negligence  to  pae- 
■engeiB  are  invalid. 

Approved  in  The  Kensington,  183  U.  S.  268,  46  L.  Ed.  193,  22  Sup. 
Ct.  104,  holding  arbitrary  limitation  of  two  hundred  and  fifty  francs 
for  baggage  of  any  passenger  on  Atlantic  steamship  unreasonable  and 
void. 

Contract  exempting  railroad  from  liability  for  negligent  injury  to 
sleeping-ear  employees  or  others  sustaining  similar  relation. 
Note,  50  L.  R.  A.  (IT.  8.)  482,  433,  434. 

Validity  and  effect  of  agreement  limiting  liability  of  master  to 
servant  for  future  negligence.    Note,  6  Ann.  Gas.  8. 

TUilroads  axe  not,  as  to  express  compsoies,  conmum  carriers. 
Approved  in  United  States  v.  Wells-Fargo  Express  Co.,  161  Fed.  612, 
express  companies  are  prohibited  by  interstate  commerce  acts  from 
issuing  franks  for  interstate  express. 

Express  messenger  Is  not  passenger  so  as  to  render  void  his  contract 
asaninlng  risk  of  negligence  of  railroad. 

Approved  in  Rountree  v.  Adams  Express  Co.,  165  Fed.  156,  91  C.  C.  A. 
186,  Long  V.  Lehigh  Valley  R.  Co.,  130  Fed.  872,  65  C.  C.  A.  354, 
Peterson  v.  Chicago  &  N.  W.  Ry.  Co.,  119  Wis.  202,  203,  100  Am.  St. 
Rep.  379,  96  N.  W.  534,  Perry  v.  Philadelphia  etc.  R.  Co.,  1  Boyce  (Del.), 
404,  411,  428,  77  Atl.  726,  729,  736,  Baltimore  etc.  R.  R.  Co.  v.  Duke, 
38  App.  D.  C.  168,  172,  Ann.  Gas.  1913G,  832,  Piper  v.  Boston  &  M. 
R.  R.,  75  N.  H.  239,  242,  72  Atl.  1031,  1032,  Dodd  v.  Central  R.  Co., 
80  N.  J.  L.  60,  62,  76  Atl.  546,  547,  and  McKay  v.  Louisville  etc.  R.  Co., 
133  Tenn.  598,  600,  601,  602,  182  S.  W.  876,  877,  all  following  rule; 
Robinson  v.  Baltimore  etc.  R.  R.  Co.,  237  U.  S.  91,  69  L.  Ed.  861,  35 
Sup.  Ct.  491,  8  N.  C.  C.  A.  13,  upholding  contract  by  which  palace  car 
porter  assumed  risk  of  negligence  of  railroads  over  which  his  car  ran; 
Santa  Fe  etc.  Ry.  Co.  v.  Grant  Bros.  Constr.  Co.,  228  U.  8.  184,  185, 
192,  57  L.  Ed.  791,  792,  794,  33  Sup.  Ct.  474,  upholding  contract  of 
railroad  with  construction  company  by  which  contractor  agreed  to 
assnme  risks  of  negligence  of  railroad  in  transporting  supplies  and  em- 
ployees ;  Northern  Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  452,  453,  48  L.  Ed. 
518,  24  Sup.  Ct.  410,  411,  holding  sailroad  not  liable  for  death  of 
person  riding  on  free  pass  conditioned  on  nonliability  to  user  for  all 
injuries;  Denver  etc.  R.  Co.  v.  Whan,  39  Colo.  238,  12  Ann.  Gas.  732. 
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11  L.  R.  A.  (N.  8.)  482,  89  Pao.  41,  Colemftn  v.  Pennsylvania  R.  Co., 
242  Pa.  311,  316,  Ann.  Gas.  1916B,  529,  50  L.  B.  A.  (N.  S.)  432,  89  Atl. 
89,  90,  Robinson  v.  Baltimore  etc.  R.  R.  Co.,  40  App.  D.  C.  176,  177, 
179,  L.  R.  A.  1915D,  510,  and  Fowler  v.  Pennsylvania  R.  Co.,  229  Fed. 
375,  all  upholding,  as  to  railroad,  contract  releasing  sleeping-car  com- 
pany and  roads  over  which  it  operated  from  liability  for  injury  through 
negligence  to  employee  of  former;  Taylor  v.  Wells  Fargo  &  Co.,  220 
Fed.  798,  799,  136  C.  C.  A.  402,  holding  similar  contract  rendered  void 
by  Employers'  Liability  Act  of  1908 ;  Lake  Shore  etc.  Ry.  Co.  v.  Teeters, 
166  Ind.  344,  5  L.  R.  A.  (N.  S.)  425,  77  N.  E.  602,  Blatcher  v.  Phila- 
delphia etc.  R.  R.  Co.,  31  App.  D.  C.  388,  16  L.  B.  A.  (N.  S.)  991,  and 
Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  203,  205,  118  C.  C.  A.  383, 
all  holding  attendant  to  stock  shipment  receiving  ticket  is  passenger 
for  hire,  and  clause  in  ticket  assuming  risk  of  negligence  is  void;  Penn- 
sylvania Steel  Co.  V.  Washington  etc.  Bridge  Co.,  194  Fed.  1016,  con- 
tract of  party  constructing  bridge  to  indemnify  bridge  company  for 
loss  due  to  omissions  or  negligence  of  such  party  ''or  otherwise"  does 
not  indemnify  against  negligence  of  bridge  company  itself;  Cleveland 
etc.  Ry.  Co.  v.  Henry,  170  Ind.  99,  83  N.  E.  712,  Clough  v.  Grand  Trunk 
etc.  Ry.  Co.,  165  Fed.  83, 11  L.  R.  A.  (N.  S.)  446,  85  C.  C.  A.  1,  and  Sager 
V.  Northern  Pac.  Ry.  Co.,  166  Fed.  528,  529,  533,  all  upholding  contract 
exempting  carrier  furnishing  motive  power  to  move  circus  train  over  its 
line  from  liability  for  its  negligence;  Kelly  v.  Malott,  135  Fed.  75,  67 
C.  C.  A.  548,  where  express  messenger's  contract  exempted  railroad 
from  "negligence,"  declaration  counting  on  "gross  negligence"  gives  no 
recovery;  Chicago  etc.  Ry.  Co.  v.  O'Brien,  132  Fed.  596,  67  C.  C.  A. 
421,  in  action  against  railroad  for  killing  of  express  messenger  by 
derailment  of  train,  fact  of  accident  not  evidence  of  railroad's  negli- 
gence; The  Minnetonka,  132  Fed.  58,  conditions  in  steamer  ticket  ex- 
empting ship  from  liability  for  loss  of  effects  by  theft  or  neglect  of 
ship's  servants  is  void;  Wilson  v.  Atlantic  etc.  R.  Co.,  129  Fed.  781, 
782,  where  railroad  agreed  to  haul  circus  cars  on  special  schedule  for 
special  rate,  circus  attending  to  loading,  contract  releasing  railroad 
from  liability  for  negligence  was  valid;  New  York  Cent.  etc.  R.  R.  Co. 
V.  Difondaffer,  125  Fed.  895,  62  C.  C.  A.  1,  holding  failure  of  Pullman 
porter  to  read  contract  signed  when  entering  employment  by  which  he 
assumed  risks  does  not  vitiate  same;  Whitfield  v.  Aetna  Life  Ins.  Co., 
125  Fed.  270,  upholding  contract  reducing  five  thousand  dollars  accident 
policy  to  five  hundred  dollars  in  case  of  self-inflicted  injury  though 
Rev.  Stats.  Mo.  1899,  §  7896,  make  only  contemplated  suicide  a  defense ; 
McCormick  v.  Shippy,  124  Fed.  5,  59  C.  C.  A.  568  (affirming  119  Fed. 
231),  upholding  stipulation  in  charter  demising  vessel  by  which  owner 
assumed  risk  of  loss  through  master's  negligence;  McDermon  v.  South- 
em  Pac.  Co.,  122  Fed.  671,  676,  678,  upholding  Pullman  porter's  con- 
tract, releasing  company  from  liability  for  negligence,  ratifying  similar 
contracts  with  carriers  and  agreeing  to  assignability  of  same;  Donovan 
V.  Pennsylvania  Co.,  120  Fed.  218,  61  L.  R.  A.  140,  57  C.  C.  A.  362, 
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upholding  railway  company's  contract  with  transfer  company  confer- 
ring exclusive  right  to  solicit  baggage  from  passengers ;  Kenney  v.  Med- 
^Qg^h,  118  Fed.  217,  55  C.  C.  A.  115,  holding  locomotive  fireman  familiar 
^tk  the  situation  of  mail  crane  near  track  assumes  risk  of  injuiy  there- 
frook'y    O'Brien  v.  Chicago  etc.  By.  Co.,  116  Fed.  504,  505,  508,  609, 
iioiding    invalid,  under  Iowa  Code,  §  2071,  rendering  railway  corpora- 
tions  liable  to  every  person  injured  by  servant's  negligence,  contract 
exempting  railway   from  liability  to  express  messengers;   Duncan  v. 
Maine    Cent.  B.  B.  Co.,  113  Fed.  610,  511,  512,  513,  holding  plaintiff 
injured   by  defendant's  negligence  while  riding  on  free  pass  given  on 
condition  of  assuming  risks  cannot  recover  from  company;  Chicago  etc. 
B.y.  Co.  V.  Hamler,  215  111.  530,  106  Am.  St  Bep.  187,  74  N.  £.  706, 
applying  rule  to  contract  between  sleeping-car  company  and  porter; 
Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  387,  66  N.  E.  1008,  holding 
nnconstitutional  Indiana  weekly  wage  law  requiring  full  weekly  pay- 
ment   of  wages;  Bussell  v.  Pittsburg  etc.  B.  B.  Co.,  157  Ind.  313,  314, 
^1  N.    E,   681,  upholding  contract  of  sleeping-car  employee  releasing 
^^^er   from  liability  for  negligence  of  servants;  Pittsburg  etc.  B.  B. 
^*  V.  Alahoney,  29  Ind.  App.  656,  63  N.  E.  231,  holding  express  mes- 
^^%er    or  administrator  may  be  precluded  by  contract  from  recourse 
^S^iiiat  railway  for  injury  or  death;  Davis  v.  Chesapeake  etc.  By.  Co., 
^^  Ky.  540,  121  Am.  St.  Bep.  481, 12  Ann.  Gas.  723,  5  L.  B.  A.  (N.  S.) 
*^S»  92  S.  W.  341,  tmder  Virginia  statute  such  contract  is  void ;  Buckley 
^-  Bangor  etc.  B.  Co.,  113  Me.  171,  L.  B.  A.  1916A,  617,  93  Atl.  68,  care- 
*ker   of  potato  shipment  employed  by  shii^)er  is  passenger  for  hire; 
^^ver-  V.  Ann  Arbor  B.  B.  Co.,  139  Mich.  599,  600,  602,  102  N.  W. 
^J->  3-C42,  holding  railroad  liable  for  injuries  to  one  riding  on  drover's 
P^  ;   Mann  v.  Fere  Marquette  B.  B.  Co.,  135  Mich.  219,  97  N.  W.  724, 
PQolfiijjg   contract  between  railroad   and   shipper  under  which   side- 
'^aelc   l>xiilt  for  latter's  convenience  and  he  agrees  to  indemnify  railroad 
j^  ^.  'o8s  by  fire  caused  by  railroad's  negligence ;  Cottrell  v.  Michigan 
.^^^^    etc,  Co.,  184  Mich.  232,  150  N.  W.  861,  contract  of  employee 
..    .^    ^^^press  company  considered  and  held  not  to  exempt  railroad  from 
g'^^^ity  for  negligence;  Carter  v.  Southern  By.  Co.,  100  S.  C.  413,  84 
7^      -     1000,  holding  void,  contract  of  employee  with  sleeping-car  com- 
^t'^^    to  indemnify  it  for  negligence  of  railroads  over  which  it  operated ; 
^^^^Ife  etc.  By.  Co.  v.  Tanner,  100  Va.  389,  41  S.  E.  724,  holding 
/J^^^^    under  Code,  §  1296,  prohibiting  agreements  limiting  carrier's 
^«^il;y,  cpntract  in  free  pass  as  limiting  liability ;  Stone  v.  Union  Pac. 
^»  ^^.,  32  Utah,  201,  89  Pac.  721,  holding  void,  release  by  employee  of 
_Acefls  company  who  was  also  employee  of  railroad,  executed  to  express 
.^pany,  as  applied  to  railroad  for  its  negligence ;  Carstens  Packing  Co. 
V.  Southern  Pac.  Co.,  58  Wash.  247,  27  L.  B.  A.  (N.  8.)  975, 108  Pac.  616, 
holding  void,  contract  limiting  liability  of  carrier  of  livestock  for  its 
gross  uegligence;  Buck  v.  Oregon  etc.  Navigation  Co.,  53  Wash.  116, 
101  Pac.  492,  holding  contract  provision  requiring  livestock  shipper  to 
wpwt  pens  and  report  visible  defects  did  not  release  carrier  from  lia- 
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bility  for  loss  not  due  to  patent  and  obvious  defects ;  Petei^on  v.  Seattle 
Traction  Co.,  23  Wash.  637,  639,  640,  66  Pac.  546,  547,  548,  holding: 
contract  between  street  railway '  company  and  employees  limiting  ita 
liability  for  injuries  received  while  riding  to  and  from  work  not  against 
public  policy;  dissenting  opinion  in  Mesa  Maiket  Co.  v.  Crosby,  174 
Fed.  106,  98  C.  C.  A.  70,  majority  upholding  provision  of  contract  for 
sale  of  realty  by  which  it  was  to  become  lease  only  on  default;  dissent- 
ing opinion  in  Sewell  v.  Atchison  etc.  Ry.  Co.,  78  Kan.  26,  27,  29,  96 
Pac.  1017,  majority  holding  under  statutes  fixing  liability  of  railroads 
for  negligence  contract  exempting  it  from  liability  to  express  mes- 
senger for  its  negligence  was  void;  Gamble-Robinson  Commission  Co. 
V.  Northern  Pac.  Ry.  Co.,  107  Minn.  191,  119  N.  W.  1069,  arguendo. 

Distinguished  in  Mexican  Nat.  R.  R.  Co.  v.  Jackson,  118  Fed.  553, 
55  C  C.  A.  315,  upholding  Tex  Laws,  Spec.  Sess.  1897,  p.  14,  prohibiting 
contracts  limiting  employer's  liability  to  employee  for  damages;  Whit- 
ney V.  New  York  etc.  R.  R.  Co.,  102  Fed.  854,  855,  50  L.  &.  A.  615, 
43  C.  C.  A.  19,  holding  employee  of  railroad  obtaining  change  of  em- 
ployment with  free  transportation  as  part  of  change  may  recover  for 
injuries  notwithstanding  contract  exemption;  Payne  v.  Terre  Haute  etc. 
R.  R.  Co.,  157  Ind.  617,  62  N.  E.  473,  holding  passenger  on  free  pass 
cannot  recover  for  injuries  due  to  carrier's  negligence  where  pass  ex- 
empts from  liability;  Gannon  v.  Chicago  etc.  Ry.  Co.,  141  Iowa,  41, 
23  L.  E.  A.  (N.  S.)  1061,  117  N.  W.  967,  Pullman  porter  is  employee 
of  railroad  and  his  negligence  is  that  of  railroad;  Sewell  v.  Atchison 
etc.  Ry.  Co.,  78  Kan.  4,  7,  11,  18,  21,  26,  &6  Pac.  1009,  1010,  1011, 
1013,  1014,  1016,  holding  under  statutes  fixing  liability  of  railroads 
for  negligence,  contract  exempting  it  from  liability  to  express  messen- 
ger for  its  negligence  was  void;  Johnston  v.  Fargo,  184  N.  Y.  384,  77 
N.  E.  390,  agreement  between  express  company  and  its  employee  reliev- 
ing company  from  liability  for  injuries  caused  by  its  negligence  is  void ; 
Richmond  v.  Southern  Pacific  Co.,  41  Or.  56,  93  Am.  St.  Rep.  696, 
67  Pac.  948,  holding  railroad  liable  for  injury  to  passenger  riding 
in  caboose  of  freight  train  designated  to  carry  passengers  though 
ticket  stipulated  exemption;  Texas  etc.  Ry.  Co.  v.  Fenwick,  34  Tex. 
Civ.  225,  78  S.  W.  550,  railroad  liable  for  injuries  to  newsboy  employed 
by  another  to  sell  papers  on  trains,  though  boy  had  signed  release  from 
liability  as  condition  of  transportation;  Gulf  etc.  Ry.  Co.  v.  Darby,  28 
Tex.  Civ.  416,  67  S.  W.  448,  holding  invalid  stipulation  in  railway 
switchman's  application  for  position  assuming  risk  of  dangerous  struc- 
tures near  the  track;  Sprigg  v.  Rutland  R.  R.  Co.,  77  Vt.  358,  60  Atl. 
146,  drover  is  passenger  for  hire  for  whose  injuries,  by  its  negligence, 
railroad  cannot  relieve  itself  by  contract;  Shannon  v.  Chesapeake  etc. 
Ry.  Co.,  104  Va.  648,  649,  52  S.  E.  377,  contract  between  messenger 
and  express  company  exempting  express  company  and  railroad  from  lia- 
bility for  negligence,  is  void. 

Duty  and  liability  of  carrier  of  passengers  to  express  messenger. 
Notoi  12  AnxL  Oas.  727* 
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Ezprew  maMengw  if  common  employoe  could  wit  xecorer  for  follow  ler- 
▼aiit'8  nagUgonco. 

Approved  in  JohnBon  y.  Southern  Pae.  Co.,  117  Fed.  404,  54  C.  C.  A. 
508y  holding  intelligmit  and  experienced  brakeman  asanmes  risk  of 
coupling  cars  provided  with  different  kiiids  of  well-known  oouplers 
and  bumpers;  King  v.  Morgan,  109  Fed.  451,  48  C.  C.  A.  507,  holding 
experienced  miner  injured  by  explosion  of  blast  while  tamping  charge 
with  bar  consisting  of  gas-pipe  plugged  with  clay,  assumed  risk  and 
cannot  recover. 

Hall  clcik  la  a  paasenger. 

Approved  in  Yarrington  v.  Delaware  etc  Co.,  143  Fed.  507,  under 
Pennsylvania  act  of  1868,  railway  mail  clerk  is  not  passenger. 

Liability  of  a  railroad  company  for  injuries  or  losses  arising  from 
the  operation  of  cars  not  owned  by  it.  Note,  180  Am.  8t.  Rep. 
86,  87,  40,  48. 

Miscellaneous.  Cited  in  Farmers'  Loan  etc.  Co.  v.  Meridian  Water 
Works  Co.,  139  Fed.  669,  guaranty  of  due  process  of  law  requires  day 
in  court. 

176  T7.  8.  521-582,  44  !•.  Ed.  571,  20  Sup.  Ot  419,  MATTESON  V.  DENT. 

Obligation  of  subscriber  to  stock  of  national  bank  to  contribute  amount 
of  subscxlpiian  for  payment  of  debts  Is  contractual,  and  Is  not  extinguished 
by  death,  but  Js  enforceable  against  the  estate  of  the  subecriber. 

Approved  in  8haw  v.  National  German-American  Bank,  199  U.  8. 
603,  50  L.  Ed.  328,  26  Sup.  Ct.  750,  and  Earle  v.  Carson,  188  U.  S. 
44,  55,  47  L.  Ed.  375,  379,  23  Sup.  Ct.  255,  259,  both  reaffirming  rale ; 
McDonald  v.  Dewey,  202  U.  S.  524,  50  L.  Ed.  1134,  26  Sup.  Ct.  731,  sale 
of  national  bank  stock,  with  knowled^  of  bank's  insolvency,  to  irre^ 
sponsible  vendee,  is  no  defense  to  stockholder's  liability;  McDonald 
V.  Thompson,  184  U.  S.  74,  46  L.  Ed.  439,  22  Sup.  Ct.  298,  holding 
bank  stockholder's  individual  liability  is  implied  from  express  contract 
to  take  and  pay  for  shares;  Fulkerson  v.  Shaffer,  217  Fed.  357,  133 
C.  C.  A.  271,  liability  of  stockholder  on  bank  stock  under  Oklahoma 
statute  is  contractual;  Rankin  v.  Miller,  207  Fed.  611,  liability  on  stock 
in  hands  of  executor  becomes  lien  from  date  of  ins<^vency  of  bank; 
Miller  &  Lux  v.  Katz,  10  Cal.  App.  578,  102  Pac.  947,  where  liability 
arises  after  stockholder's  death  claim  thereon  need  not  be  presented 
for  allowance;  Douglass  v.  Loftus,  85  Kan.  733,  Ann.  Gas.  1913A, 
378,  L.  iL  A.  1915B,  797,  119  Pac.  78,  estate  of  deceased  stockholder 
is  liable  for  corporate  debts  on  judgment  rendered  after  death;  dis- 
senting opinion  in  McClaine  v.  Rankin,  197  U.  S.  164,  49  L.  Ed.  707, 
25  Sup.  Ct.  410,  majority  holding  national  bank  stockholder's  liability 
not  contractual  within  Bal.  (Wash.)  Code,  §  4800,  subd.  3,  prescribing 
limitations. 

XVin— 28 
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Distinguished  in  Christopher  v.  Norvell,  201  U.  S.  228,  60  L.  Ed.  787, 
26  Sup.  Ct.  502,  coverture  of  legatee  of  national  bank  stock  is  no  de- 
fense to  personal  judgment  for  controller's  iassessment;  McClaine  v. 
Rankin,  197  U.  S.  162,  49  L.  Ed.  706,  25  Stip.  Ct.  410,  national  bank 
stockholder's  liability  is  not  contractnal  within  Ba4«  (Wash.)  Code, 
§   4800,  subd.  3,  prescribing  limitations. 

Enforcement  of  stockholder's  liability  against  his  estate,  heirs  or 
devisees.    Note,  Ann.  Oas.  191SA,  384. 

Person  in  whose  name  national  bank  stock  stands  on  books  is  liable  for 
assessments,  thougSi  owner  has  transferred  it  to  another  wltfaout  registry. 

Approved  in  Weakley  v.  McClarty,  136  Ky.  842,  1S6  Am.  St.  Rep. 
279,  125  S.  W.  266,  following  rule;  Kenyon  v.  Fowler,  215  U.  S.  593, 
54  L.  Ed.  341,  30  Sup.  Ct.  409,  afiBrming  judgment  for  assessment  of 
stock  of  national  bank;  Kenyon  v.  Fowler,  155  Fed.  110,  83  C.  C.  A. 
567,  person  knowing  stock  of  national  bank  was  transferred  to  his 
name,  and  who  indorsed  certificates,  though  he  had  no  interest  therein, 
held  liable  for  assessment. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock  to 
escape  liability.    Note,  6  Ann.  Oas.  429. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock 
as  collateral  security.    Note,  10  Ann.  Gas.  784. 

Where  transfer  of  national  bank  stock  is  made  and  delivered  to  officers 
in  good  faith,  and  officers  fail  to  make  traoAfer  on  books,  liability  is  ex- 
tinguished. 

Approved  in  Hunt  v.  Seeger,  91  Minn.  267,  98  N.  W.  92,  following 
rule;  Apsey  v.  Whittemore,  199  Mass.  70,  85  N.  E.  93,  and  Apsey  v.  Kim- 
ball,  221  U.  S.  522,  55  L.  Ed.  888,  31  Sup.  Ct.  695,  both  holding  share- 
holders taking  all  steps  to  withdraw  from  national  bank,  where  renewal 
asked  by  two-thirds,  cease  to  be  members,  though  final  action  not  taken, 
and  they  are  not  liable  for  subsequent  assessments;  Robinson  v.  South- 
em  Nat.  Bank,  180  U.  S.  306,  45  L.  Ed.  640,  21  Sup.  Ct.  387,  holding 
bank  receiving  national  bank  stock  as  collateral  to  note,  bidding  in 
same  on  default,  remains  pledgee  and  not  liable  as  stockholder;  Mc- 
Donald V.  Dewey,  134  Fed.  533,  67  C.  C.  A.  408,  national  bank  stock- 
holder is  liable  to  creditors  so  long  as  stock  stands  in  his  name  though 
he  sold  it;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  770,  stockholder 
selling  stock  prior  to  creation  of  debt  liable  on  statutory  liability  where 
he  failed  .to  have  transfer  recorded  on  books ;  Earle  v.  Carson,  107  Fed. 
640,  60  L.  R.  A.  266,  46  C.  C.  A.  498,  holding  owner  of  national  bank 
shares  who  sold  same  bona  fide  without  knowledge  of  insolvency,  doing 
everything  possible  to  obtain  transfer,  not  liable  as  stockholder. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is  not 
entered  on  books.    Note,  14  Ann.  Oas.  900. 

Corporation's  failure  to  register  transfer  as  affecting  liability  of 
assignor  of  stock.    Note,  46  L.  R.  A.  (N.  S.)  67L 
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l^iiscellaneons.  Cited  in  McComiick  v.  Smith,  23  Idaho,  494,  130  Pec. 
1001,  to  point  that  State  court  may  entertain  suit  to  enforce  liability 
of  stockholders  of  national  banks. 

176  V.  &  632-^36,  44  I..  Bd.  676,  20  Bap.  Ot.  466,  JACKSON  ▼.  EMMONB. 

Failure  to  amend  declaration  after  leave  and  failure  to  pay  costs  not 
gronnd  for  dtemissaL 

Approved  in  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183  U.  S.  126, 
46  L.  Ed.  115,  22  Snp.  Ct.  57,  holding  defective  agreed  statement  of 
facts  in  suit  to  enforce  stockholders'  assessment  containing  no  finding 
of  consent  of  pledgor  bat  leaving  same  to  inference. 

176  U.  a  536-550,  44  I..  Ed.  677,  20  Snp.  Ob.  480^  THE  PANA21A 

MercTiandlse  for  peacefnl  purposes  Is  contraband  wben  destined  for  use 
in  war. 

Approved  in  The  Carlos  T.  Roses,  177  U.  S.  675,  44  L.  Ed.  937,  20 
Sup.  Ct.  811,  holding  cargo  shipped  from  neutral  port  before  war  on 
enemy's  vessel  to  enemy's  port,  invoice  reading  "by  order  of "  is  prop- 
erty of  ship  owner  and  subject  to  capture. 

Enemy  goods  shipped  before  commencement  of  hostilities  as  subject 
of  maritime  prize.    Note,  Ann.  Oas.  1916B,  737. 

Qpanidi  armed  mailship  is  not  exempt  ftom  ei^tnre  as  merchant  vessel. 
Approved  in  The  Mangrove  Prize  Money,  188  U.  S.  725,  47  L.  Ed.  667, 
23  Sup.  Ct.  345,  reaffirming  rule. 

176  XT.  8.  550-569,  44  L.  Ed.  683,  20  Snp.  Ot.  486,  WEYEBHAX7EBEB  ▼. 
Mn^NESOTA 

Minnesota  statute  of  1893  for  reassessment  of  grossly  undervalued  lands 
provides  for  notice  to  owner  and  opportunity  to  be  heard,  and  Is  valid. 

Approved  in  English  v.  Territory  of  Arizona,  214  U.  S.  365,  53  L.  Ed. 
1033,  29  Sup.  Ct.  658,  holding  property  owners  duly  notified  of  meeting 
of  commissioners  in  regard  to  public  improvement  and  assessment  there- 
for are  bound  to  take  notice  of  subsequent  presentation  of  commission- 
ers'  report;  Security  Trust  &  Safety  Vault  Co.  v.  Lexington,  203  U.  S. 
333,  51  L.  Ed.  208,  27  Sup.  Ct.  87,  holding  special  legislative  assessment 
gave  taxpayer  full  opportunity  to  be  heard,  and  was  valid;  Central  of 
Georgia  Ry.  Co.  v.  Wright,  207  U.  S.  138, 12  Ann.  Oaa.  463,  52  L.  Ed.  142, 
28  Sup.  Ct.  47,  holding  void,  as  not  affording  opportunity  for  hearing, 
statutes  providing  for  assessment  of  property  not  returned,  and  honestly 
withheld;  Voight  v.  Detroit,  184  U.  S.  123,  46  L.  Ed.  462,  22  Sup.  Ct. 
340,  upholding  Mich.  Comp.  Laws  1897,  §  3046,  for  assessments  for  im- 
provements providing  no  notice  to  those  included  in  district,  opportunity 
being  given  to  contest  assessment  amount;  Jackson  Lumber  Co.  v.  Mc- 
Criramon,  164  Fed.  761,  holding  statute  for  assessment  of  property  which 
had  escaped  taxation  provided  for  notice  and  hearing  and  was  valid; 
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State  V.  Kansas  City  etc.  Bridge  Co.,  117  Ark.  616,  617,  620,  174  S.  W. 
253,  254,  upholding  and  eonstming  statute  for  assessment  of  undervalued 
property;  Hubbard  y.  Goss,  157  Ind.  490,  62  N.  E.  38,  upholding  Ind. 
Stats.  1901,  authorizing  county  board  of  review  to  equidize  values  made 
by  assessors  on  notice  served  on  land  owners  and  published;  Ross  v. 
Board  of  Supervisors,  128  Iowa,  430, 104  N.  W.  507,  where  proceedings 
for  construction  of  drainage  ditch  commenced  and  notice  given  under 
void  statute,  Amendatory  Act  curing  defect  and  providing  that  it  should 
apply  to  pending  proceedings,  validated  them;  Galusha  v.  Wendt,  114 
Iowa,  607,  611,  87  N.  W.  515,  517,  upholding  Code,  §  1374,  authorizing 
county  treasurer  to  collect  taxes  omitted  from  assessment  list  within 
five  years  or  bring  action  therefor;  State  Tax  Commrs.  v.  Board  of 
Assessors,  124  Mich.  499,  83  N.  W.  211,  holding  apportionment  of  taxes 
among  city  wards  made  under  city  charter  cannot  be  disturbed  by  State 
tax  commissioners  but  omitted  names  may  be  added;  Yazoo  etc.  R.  R. 
Co.  V.  Adams,  81  Miss.  114,  32  South.  946,  upholding  assessment  for  back 
taxes  where  property  has  changed  hands;  Anderson  t.  Ritterbuseh,  22 
Okl.  785,  98  Pac.  1012,  upholding  statute  providing  for  assessment  and 
taxation  of  omitted  property;  Streight  v.  Durham,  10  Okl.  370,  61  Pac. 
1099,  action  of  board  of  equalization  in  raising  assessed  value  of  property 
of  individual  above  return  made  to  board  by  assessor  requires  no  notice 
to  taxpayer;  dissenting  opinion  in  People  ex  rel.  State  Board  of  Equali- 
zation V.  Pitcher,  56  Colo.  432,  138  Pac.  538,  majority  upholding  power 
of  State  Board  of  Equalization  to  change  assessments  by  counties ;  Com- 
monwealth V.  J.  M.  Robinson,  Norton  &  Co.,  146  Ky.  228,  142  S.  W.  410, 
arguendo. 

Distinguished  in  People's  Sav.  Bank  v.  Layman,  134  Fed.  640,  denying 
right  to  make  reassessment  where  taxes  paid  and  there  was  no  fraud, 
though  assessor  by  mistake  of  law  undervalued  property. 

Legislature  may  authorize  different  modes  for  assessment  of  different 
properties  providing  rule  of  assessment  is  the  same. 

Approved  m  Bergen  &  Dundee  R.  Co.  v.  State  Board  of  Assessors,  74 
N.  J.  L.  752,  67  Atl.  672,  and  Central  R.  Co.  v.  State  Board  of  Assessors, 
75  N.  J.  L.  157,  67  Atl.  686,  both  holding  Tax  Act  of  1888  and  supplement^ 
relating  to  railroads  and  canals,  not  invalid  on  ground  that  uniform 
rules  for  taxation  were  not  provided  therein. 

Whether  party  in  a  case  has  been  given  or  refused  benefit  of  law  of 
estoppel  presents  no  Federal  question. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Mississippi,  210  U.  S.  204, 
52  L.  Ed.  1024,  28  Sup.  Ct.  650,  holding  where  plaintiff  in  error's 
contention  that  charter  right  was  impaired  by  State  was  disposed  of 
by  State  court  on  non-Federal  ground  that  if  such  right  existed  he  was 
estopped  to  assert  it.  Supreme  Court  will  not  review  judgment  on 
ground  of  impairment  of  contract. 

Questions  considered  by  Federal  Supreme  Court  in  previewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  574, 
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Miscellaneous.  Cited  in  Oakland  Cemetery  Assn.  v.  Board  of  Commrs. 
of  Ramsey  County,  98  Minn.  410,  116  Am.  St.  Bep.  377,  108  N.  W.  859, 
to  point  that  later  tax  judgment  does  not  necessarily  preclude  right  of 
State  to  assert  rights  based  on  assessment  for  earlier  taxes. 

176  U.  &  569-568,  44  L.  Bd.  587,  20  Sop.  Ot.  477,  WHITMAX  ▼.  OZFOKD 
NAT.  BANK. 

Coii8tltati(mal  proTliioii  of  EaiiMui  as  to  ilocklioldeir^  liability  is  wlf- 
executing. 

Approved  in  Harrison  y.  Remington  Paper  Co.,  140  Fed.  388,  5  Ann. 
Caa.  314,  8  L.  B.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  following  rule ;  State 
ex  rel.  Delgado  y.  Romero,  17  N.  M.  87,  Ann.  Gas.  19140,  1114,  124  Pac. 
651,  provision  of  Constitution  as  to  payment  of  fees  into  treasury  is 
self -executing;  Ex  parte  Show,  4  Okl.  Cr.  429,  113  Pao.  1068,  constitu- 
tional amendment  requiring  educational  qualification  of  voters  is  self- 
executing;  Ex  parte  McNaught,  23  Okl.  289,  293,  296,  1  Okl.  Cr.  263, 
267,  270, 100  Pac.  28,  30,  31,  provision  of  Constitution  prohibiting  prose- 
cution for  felony  except  in  certain  modes  is  self -executing. 

Self -executing  provisions  of  constitutions.    Note,  7  Ann.  Oaa.  627, 
680. 

Liability  imposed  on  stockholdMn  for  debts  of  corporations  by  statute  is 
contractual,  and  may  be  enforced  in  any  court  of  competent  Jurisdiction, 
Federal  or  State. 

Approved  in  Schwartz  v.  Lof tus,  216  Fed.  323, 132  C.  C.  A.  464,  Miller 
&  Lux  V.  Katz,  10  Cal.  App.  579,  102  Pac.  947,  and  American  Spirits 
Mfg.  Co.  V.  Eldridge,  209  Mass.  597,  95  N.  E.  944,  all  following  rule; 
Supreme  Council  of  the  Royal  Arcanum  v.  Green,  237  U.  8.  544,  L.  E.  A. 
1916A,  771,  59  L.  Ed.  1101,  35  Sup.  Ct.  724,  failure  to  give  effect  to  law 
of  State  relating  to  corporation  organized  therein  in  action  involving 
judgment  of  that  State  is  denial  of  full  faith  and  credit;  Thomas  v. 
Matthiessen,  232  U.  S.  236,  58  L.  Ed.  584,  34  Sup.  Ct.  312,  holding  stock-  ^ 
holders  of  Arizona  corporation,  authorized  by  charter  to  do  business  in 
California,  subject  to  liability  imposed  by  section  322,  Civil  Code  of 
California;  Bemheimer  v.  Converse,  206  U.  S.  629,  51  L.  Ed.  1174,  27 
Sup.  Ct.  755,  upholding  Minnesota  statute  of  1899  for  enforcement  of 
stockholder's  liability  providing  it  might  be  enforced  by  receiver  without 
State;  Corry  v.  Baltimore,  196  U.  S.  477,  49  L.  Ed.  562,  25  Sup.  Ct.  297, 
due  process  not  denied  nonresident  stockholder  in  domestic  corporation 
by  Md.  Code  Pub.  Gen.  Laws,  art.  81,  making  him  liable  to  personal 
judgment  for  taxes  on  his  stock ;  Ward  v.  Joslin,  186  U.  S.  151,  46  L.  Ed. 
1099,  22  Sup.  Ct.  810,  holding  corporation's  ultra  vires  obligations  not 
i;i-ithin  Kansas  Constitution,  providing  that  ''dues  from  corporations 
secured  by  stockholder's  individual  liability";  McDonald  v.  Thompson, 
184  U.  S.  74,  46  L.  Ed.  439,  22  Sup.  Ct.  298,  holding  action  by  receiver 
to  enforce  bank  stockholder's  individual  liability  is  not  action  on  ''con- 
tract in  writing"  within  Nebraska  statute  of  limitations;  Hancock  Nat. 
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Bank  v.  Famtun,  176  U.  S.  641,  44  L.  Ed.  620,  20  Sup.  Ct.  507,  holding 
indgment  against  corporation  binding  on  stockholders  by  State  law  most 
be  given  like  effect  in  another  State  when  stockholder  sned ;  Thomas  v. 
Matthiessen,  192  Fed.  496,  113  C.  C.  A.  101,  California  statutes  as  to 
stockholders'  liability  do  not  make  stockholders  of  foreign  corporation 
liable  for  debts  in  State,  where  charter  exempts  them;  Little  v. 
Kohn,  185  Fed.  298,  299,  300,  holding  cause  of  action  to  enforce  stock- 
holders' statutory  liability  for  corporate  debts  after  insolvency  was 
based  on  implied  contract  and  barred  by  limitations  relating  to  such 
contract ;  Converse  v.  Mears,  162  Fed.  770,  774,  receiver  of  domestic  cor- 
poration may  sue  in  foreign  jurisdiction  on  stockholders'  liability;  Har- 
rison V.  Remington  Papejr  Co.,  140  Fed.  390,  5  Ann.  Gas.  314,  3  L.  R.  A. 
(N.  8.)  954,  72  C.  C.  A.  405,  holding  void,  as  against  contracts  made 
prior  to  its  passage,  Kan.  Laws  1898,  p.  27,  c.  10,  substituting  suit  in 
equity  by  receiver  to  enforce  stockholders'  liability;  Knickerbocker 
Trust  Co.  V.  Myers,  133  Fed.  767,  holding  void  Act  Md.  1904,  p.  579, 
c.  337,  substituting  for  existing  remedy  single  equity  suit  for  benefit  of 
all  creditors,  to  enforce  stockholder's  liability;  Anglo-American  Land 
etc.  Co.  V.  Lombard,  132  Fed.  729,  751,  68  C.  C.  A.  89,  construing  liabil- 
ity of  stockholders  under  Kansas  laws ;  Middletown  Nat.  Bank  v.  Toledo 
etc.  Ry.  Co.,  127  Fed.  87,  88,  62  C.  C.  A.  85,  holding  Circuit  Court  of 
Appeals  unable  to  decide  whether  New  York  Constitution,  imposing 
stockholder's  individual  liability  is  self-executing  will  certify  question; 
American  Nat.  Bank  v.  Supplee,  115  Fed.  658,  52  C.  C.  A.  293,  holding 
judgment  against  Kansas  corporation  rendered  in  that  State  binds  stock- 
holder sued  on  individual  liability  unless  impeached  for  fraud ;  Whitman 
V.  Citizen's  Bank,  110  Fed.  506,  49  C.  C.  A.  122,  holding  action  against 
stockholder  to  enforce  remedy  of  Gen.  Stats.  Kan.,  c.  23,  §  32,  is  transi- 
tory and  maintainable  in  any  court  of  competent  jurisdiction;  Kirtley 
V.  Holmes,  107  Fed.  5,  6,  52  L.  R.  A.  7S8,  46  C.  C.  A.  102,  holding  Federal 
court  in  another  jurisdiction  should  on  principle  of  comity  recognize 
receiver's  right  under  Ohio  statutes  to  enforce  stockholder's  liability; 
Ward  V.  Joslin,  105  Fed.  227,  229,  230,  44  C.  C.  A.  456,  holding  word 
"dues,"  used  in  Kansas  Constitution  securing  "dues  from  corpora- 
tions" by  stockholders'  liability  does  not  include  ultra  vires  obligations; 
Wi^on  V.  Bosler,  102  Fed.  72,  holding  where  plaintiff  based  action  on 
statute  for  enforcing  stockholders'  liability  and  was  nonsuited,  he  can- 
not have  same  set  aside  by  calling  forth  another  statute ;  Evans  v.  Nellis, 
101  Fed.  923,  924,  holding  unconstitutional  Kansas  act  of  January  11, 
1899,  repealing  prior  act  for  enforcing  Constitution  securing  dues  from 
corporations  by  stockholder's  liability;  Hobbs  v.  National  Bank,  101  Fed. 
75,  41  C.  C.  A.  205,  holding  term  "moneyed  corporations,"  used  in  New 
York  Code  governing  actions  against  stockholders,  applies  to  foreign 
mortgage  trust  company  operating  within  State;  Lewisohn  v.  Stoddard, 
78  Conn.  599,  63  Atl.  630,  in  action  against  ^stockholders  to  recover  un- 
paid balance  due  from  extinct  Missouri  corporation,  plaintiff  could  join 
several  transactions  tending  to  show  defendant's  duty  toward  plaintiff; 
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^^^ey  Sc  Jones  Co.  v.  Love,  6  Pennc.  (Del.)  86,  89, 130  Am.  St.  Rep.  144, 
1^^^  R.  A,  (N.  S.)  953,  66  Atl.  1015,  1016,  holding  Kansas  statute  of 
\i^iy  Vesting  in  receivers  of  insolvent  corporations  power  to  sue  on  stock- 
vi^»    ^'  liability,  was  void  so  far  as  retroactive  and  did  not  repeal  pro- 
li^i?|^s  of  prior  statute  authorizing  suit  in  foreign  State  on  stockholders' 
v^^^^^ty;  Love  v.  Pusey,  3  Penne.  (Del.)  579,  52  Atl.  543,  holding  Dela- 
'h^^t  stockholder  in  Kansas  corporation  liable  in  suit  in  Delaware  for 
H|     of  corporation,  enforcing  Kansas  statutory  remedy;    Pavarini  v. 
^t  >v  .^^^^^°^^y  ^tc.  Co.,  36  App.  D.  C.  350,  Ann.  Gas.  1912G,  367,  liability 
Wticipal  and  sureties  on  bond  given  by  contractor  with  District  of 
vOiumbia  under  acts  of  Congress  is  not  '^ statutory"  so  as  to  be  barred 
in  one  year;  Edwards  v.  Schillinger,  245  HI.  243,  137  Am.  St.  Rep.  308, 
33  L.  R.  A.  (N.  8.)  895,  91  N.  E.  1052,  holding  court  had  jurisdiction 
of  equity  suit  by  trustee  in  bankruptcy  of  foreign  corporation  against 
resident  stockholders  to  set  aside  fraudulent  dividend  by  which  unpaid 
subscriptions   were  canceled,   and  recover  amount   thereof;   Elson   v. 
Wright,  134  Iowa,  639,  112  N.  W.  107,  holding  under  statute  creating 
doable  liability  against  certain  bank  stockholders  in  action  by  receiver 
to  make  assessment  binding  stockholder  must  be  brought  in  as  party 
befbre  assessment;  Pulsifer  v.  Greene,  96  Me.  446,  52  Atl.  923,  holding 
double  liability  imposed  upon  stockholders  by  Kansas  laws  is  contractual 
in  nature  and  transitory;  Childs  v.  Cleaves,  95  Me.  509,  50  Atl.  717,  hold- 
ing Minnesota  receiver  may  enforce  stockholder's  liability  by  suit  in 
Maine;  Converse  v.  Ayer,  197  Mass.  453,  84  N.  E.  99,  suit  lies  to  recover 
assessment  levied  by  foreign  corporation ;  Putnam  v.  Misochi,  189  Mass. 
423, 109  Am.  St.  Rep.  648,  75  N.  E.  957,  where  stockholder  in  Maine  cor- 
poration was  there  compelled  to  pay  judgment  against  it,  he  could  sue 
other  stockholders  here  for  contribution ;  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  295,  298,  57  N.  £.  604,  605,  holding  stockholders'   liability 
under  Kansas  statutes  is  several  and  enforceable  in  other  jurisdictions 
subject  to  setoff  of  claims  purchased  by  stockholder  in  good  faith; 
Howarth  v.  Lombard,  175  Mass.  580,  56  N.  E.  892,  holding  subscribers 
oi  national  bark  bound  by  proceediners  under  Washington  statute  to  en- 
force double  liability  imposed  and  liable  to  suit  by  receiver;  Pfaif  v. 
Guien,  92  Mo.  App.  576,  holding  ancillary  suit  against  nonresident  stock* 
holders  to  enforce  statutory  liability  maintainable  in  courts  of  their 
domicile  after  declared  insolvency  of  corporation;  Barth  v.  Pock,  51 
Mont.  428,  155  Pac.  284,  holding  legislature  could    impose  additional 
liability  on  stockholders  of  existing  corporations,  since  constitutional  pro- 
visions reserving  power  over  charters  became  part  of  stockholders'  con- 
tract ;  Commonwealth  etc.  Ins.  Co.  v.  Hayden,  61  Neb.  456,  85  N.  W.  444, 
holding  court  having  jurisdiction  to  wind  up  affairs  of  insolvent  corpo- 
ration cannot  render  personal  judgment  against  stockholder  not  a  party 
to  action;  Smathers  v.  Western  Carolina  Bank,  135  N.  C.  418,  47  S.  E.  896, 
upholding,  when  prospectively  construed,  act  of  1897,  imposing  additional 
personal  liability  on  bank  stockholders  and  repealing  all  exemptions  in 
charters;  MeAllister  v.  American  Hospital  Assn.,  62  Or.  538, 125  Pae.  289, 
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subscriber  is  subject  to  full  liability  notwithstanding  agreement  with  cor- 
poration limiting  liability  to  price  paid;  F.  R.  Patch  M^.  Co.  v.  Capeless, 
79  Vt.  8^  63  Atl.  939,  holding  under  section  1183,  Vermont  statutes, 
where  judgment  against  association  is  unsatisfied,  suit  for  amount 
unpaid  lies  against  associates  on  statutory  liability,  and  is  not  based  on 
original  cause  of  action;  Childs  v.  Blethen,  40  Wash.  361,  82  Pac.  409, 
where,  pending  receivership  proceedings  against  bank  in  another  State, 
creditor  intervened  and  impleaded  stockholders  to  enforce  statutory  lia- 
bility, creditors  and  receiver  could  sue  in  Washington  on  judgment; 
Jackmann  v.  Eau  Claire  Nat.  Bank,  125  Wis.  483, 104  N.  W.  104,  uphold- 
ing State  jurisdiction  over  action  by  bankruptcy  trustee  to  recover  value 
of  property  transferred  as  preference;  Bain  v.  Northern  Pacific  Ry.  Co., 
120  Wis.  416,  98  N.  W.  243,  permitting  recovery,  under  Minnesota  stat- 
ute, for  personal  injuries  caused  by  railroad;  Rehbein  v.  Rahr,  109  Wis. 
151,  85  N.  W.  320,  holding  owners  of  two  thousand  five  hundred  dollars' 
worth  of  shares  in  bank  liable  to  full  extent  to  creditor  for  larger  amount 
where  no  other  creditors  contest;  dissenting  opinion  in  McClaine  v. 
Rankin,  197  U.  S.  166,  49  L.  Ed.  708;  25  Sup.  Ct.  410,  majority  holding 
personal  liability  of  national  bank  stockholders  not  contractual  within 
Bal.  (Wash.)  Code,  §4800,  subd.  3,  prescribing  limitations;  dissenting 
opinion  in  Finney  v.  Guy,  106  Wis.  281,  82  N.  W.  603,  majority  holding 
Minnesota  action  under  Minnesota  laws  to  enforce  stockholders'  liability 
barred  subsequent  suit  in  Wisconsin;  Bellows  Falls  Power  Co.  v.  Com- 
monwealth, 222  Mass.  55,  Ann.  Gas.  19160,  834, 109  N.  E.  894,  arguendo. 
Distinguished  in  Christopher  v.  Norvell,  201  U.  S.  228,  60  L.  Ed.  787, 
26  Sup.  Ct.  502,  coverture  of  legatee  of  national  bank  shares  is  no  pro- 
tection against  personal  judgment  for  controller's  assessment;  Piatt  v. 
Wilmot,  193  U.  S.  612,  48  L.  Ed.  814,  24  Sup.  Ct.  542,  Kansas  stock- 
holder's liability  is  created  by  statute  within  N.  Y.  Code  Civ.  Proc,  §  394, 
relating  to  limitations ;  Finney  v.  Guy,  189  U.  S.  345,  47  L.  Ed.  845,  23 
Sup.  Ct.  561,  holding  State  courts  decide  whether  they  shall  permit  action 
on  foreign  statute  under  principle  of  comity;  Hale  v.  Allinson,  188  U.  S. 
67.  47  L.  Ed.  388,  23  Sup.  Ct.  248,  holding  receiver  cannot  bring  suit  in 
equity  in  foreign  jurisdiction  to  enforce  statutory  liability  of  stockhold- 
ers ;  Evans  v,  Nellis,  187  U.  S.  277,  47  L.  Ed.  176,  23  Sup.  Ct.  76,  holding 
receiver  of  corporation  cannot  maintain  action  to  enforce  stockholders' 
liability  under  Kan.  Stats.  1868,  remedy  being  available  to  creditor  only ; 
Burget  V.  Robinson,  123  Fed.  267,  59  C.  C.  A.  260,  denying  rehearing 
where  application  to  Supreme  Court  for  writ  of  certiorari  to  Circuit 
Court  of  Appeals  involving  same  issues  was  denied;  Hale  v.  Coffin,  114 
Fed.  570,  572,  holding  Minnesota  statutes  relating  to  creditor's  suits 
for  enforcing  stockholder's  liability  give  receiver  no  right  to  sue  in  own 
name  in  common-law  jurisdictions  requiring  title  in  plaintiff;  Old 
Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  215,  40  L.  B.  A. 
(N.  S.)  314,  89  N.  E.  217,  judgment  in  Federal  court  of  another  State  in 
favor  of  one  of  two  joint  tort-feasors  does  not  bar  suit  against  other 
on  same  cause  of  action;  Cary  v.  Schmeltz,  141  Mo.  App.  575, 125  S.  W. 
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533,  statute  making  officers  of  corporation  personally  liable  for  its  debts 
on  failure  to  file  certain  reports  with  State  officer  is  penal  and  not  en- 
forceable in  courts  of  another  State;  dissenting  opinion  in  Converse  v. 
Aetna  Nat.  Bank,  79  Conn.  180,  7  Ann.  Gas.  76,  64  Atl.  347,  majority 
holding  court  of  another  State  could  consider  expenses  of  receivership 
in  assessing  stock,  and  that  defendant  purchased  stock  subject*  to  that 
power;  Clark  v.  Eoiowles,  187  Mass.  40,  106  Am.  8t  Rep.  376,  72  N.  E. 
354,  aiguendo. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  R.  A. 
548. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  SS  L.  R.  A.  (N.  S.)  898,  901. 

Rights  and  remedies  of  creditor,  also  a  stockholder  of  insolvent  cor- 
poration, as  affected  by  own  statutory  liability.  Note,  41  L.  R.  A. 
(K.  8.)  998. 

Judgments  of  the  courts  of  other  States.  Note,  103  Am.  St.  Rep. 
818,  827. 

Change  of  name  of  private  corporation.    Note,  19  Ann.  Oas.  1241. 

176  U.  8.  568^81,  44  Ii.  Bd.  692,  20  Bap.  Ot  489,  THE  BENITO  E8TEKQEE. 

Property  engaged  In  illegal  Interconne  with  enemy  la  presumed  to  be 
enemy  property. 

Approved  in  The  Carlos  F.  Roses,  177  U.  S.  661,  44  L.  Ed.  932,  20  Sup. 
Ct.  811,  holding  where  vessel  is  enemy  vessel  cargo  is  presumed  also  to 
be  enemy  property  until  shown  to  be  otherwise;  In  re  Calvi,  185  Fed. 
656,  purchaser  in  bulk  of  property  of  insolvent  is  presumed  to  have  acted 
in  fraud  of  creditors. 

Provislona  are  net  generally  deemed  contraband  bat  become  so  wlien 
destined  for  military  use. 

Approved  in  The  Carlos  F.  Roses,  177  U.  S.  675,  44  L.  Ed.  987,  20  Sup. 
Ct.  811,  holding  cargo  of  jerked  beef  shipped  to  Cuban  port  contraband. 

Consul  has  no  authority  to  exempt  enemy  vessel  from  capture. 
Approved  in  The  Adula,  176  U.  S.  380,  44  L.  Ed.  618,  20  Sup.  Ct.  439, 
holding  direction  of  officer  of  blockading  vessel  to  enter  harbor  cannot 
authorize  violation  of  blockade,  such  being  beyond  his  authority. 

176  XJ.  8.  581-617,  44  I..  Ed.  597,  20  Sup.  Ot.  448,  494,  MAZWEUi  ▼.  DOW. 

First  ten  amendments  to  Constitution  are  not  limitations  on  powers  of 
States,  but  only  on  general  government. 

Approved  in  Marvin  v.  Trout,  199  U.  S.  226,  60  L.  Ed.  162,  26  Sup.  Ct. 
31,  upholding  Ohio  Rev.  Stats.,  §  4275,  authorizing  action  to  subject 
building  used  for  gambling  to  judgment  for  money  lost  there  at  play; 
Dorr  V.  United  States,  195  U.  S.  144,  49  L.  Ed.  181,  24  Sup.  Ct.  808,  Con- 
gress not  bound  to  include  right  of  trial  by  jury  in  system  of  laws  for 
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temporary  civil  government  of  Philippines;  West  v.  Louisiana,  194  U.  S. 
262,  48  L.  Ed.  969,  24  Sup.  Ct.  650,  upholding  introduction,  in  State 
criminal  trial,  of  dex>ositions  of  absent  witnesses  taken  at  preliminary 
examination;  Buck  v.  Dick,  27  Okl.  867,  113  Pac.  921,  holding  sixth 
amendment  not  violated  by  act  creating  Criminal  Court  of  Appeals; 
Gamsey  v.  State,  4  Okl.  Or.  657,  38  L.  B.  A.  (N.  8.)  600,  112  Pac.  29, 
prosecution  for  infamous  crime  committed  before  admission  as  State 
must  be  by  indictment;  State  v.  McDowell,  61  Wash.  399,  Ann.  Gas. 
1912C,  782,  32  L.  E.  A.  (N.  S.)  414, 112  Pac.  521,  sixth  amendment  does 
not  affect  State  law  requiring  jurors  to  be  taxpayers ;  Schissler  ▼.  State, 
122  Wis.  379,  68  L.  R.  A.  940,  99  N.  W.  697,  upholding  Rev.  Stats.  1898, 
§  4699,  providing  that  after  jury  has  found  on  special  issue  as  to  insan- 
ity of  defendant,  his  trial  on  plea  of  not  guilty  shall  proceed  before 
same  jury. 

Distinguished  in  dissenting  opinion  in  Dorr  v.  United  States,  196  U.  S. 
157,  49  L.  Ed.  136,  24  Sup.  Ct.  808,  majority  holding  Congress  not  bound 
to  include  right  of  trial  by  jury  in  system  of  laws  for  temporary  civil 
government  of  Philippines. 

Constitutionality  of  statute  providing  for  prosecution  for  felony  by 
information  without  indictment.    Note,  6  Ann.  Gas.  644,  645. 

Sufficiency    of   information,    without    indictmenti   in    common-law 
felonies.    Note,  1  L.  R.  A.  (N.  S.)  1163. 

The  adoption  of  the  Fourteenth  Amendment  did  not  make  all  of  provi- 
sions of  the  first. ten  amendments  operative  in  the  State  courts. 

Approved  in  State  v.  Miller,  71  N.  J.  632,  60  Atl.  203,  permitting 
physician  to  testify  to  wounds  on  person  of  accused  whom  he  had  ex- 
amined in  jail  and  divested  of  clothing. 

Fourteenth  Amendment  does  not  secure  all  persons  same  laws  and 
remedies. 

Approved  in  McDonald  v.  Massachusetts,  180  U.  S.  313,  45  L.  Ed.  547, 
21  Sup.  Ct.  390,  upholding  Mass.  Stats.  1887,  c.  435,  §  1,  imposing  heavier 
sentence  upon  felon  twice  before  convicted  of  offense  punishable  by  three 
years '  imprisonment  or  over ;  Mason  v.  Missouri,  179  U.  S.  335,  45  L.  Ed. 
22,  21  Sup.  Ct.  128,  holding  different  registration  law  in  force  in  St. 
Louis  and  in  other  cities  under  legislative  acts  not  violative  of  Four- 
teenth Amendment;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  270,  271,  273, 
47  Atl.  304,  305,  upholding  section  3916,  Conn.  Gen.  Stats.,  imposing 
different  taxes  upon  shares  in  insurance  company  held  by  residents  and 
those  held  by  nonresidents. 

Jury  trial  in  State  court  is  not  a  privilege  of  a  citizen  of  the  United 
States. 

Approved  in  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  322,  62  Atl.  119,  uphold^ 
ing  Gen.  Laws  1896,  c.  251,  §  11,  authorizing  Supreme  Court  to  direct 
judgment  without  further  trial  by  jury. 
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General  scope  of  constitntional  provision  guaranteeing  right  of  trial 
by  jury.    Note,  1  Ann.  Gas.  704. 

Oommon-law  Jnry  consisti  of  twelTe  jurors.^ 
Approved  in  Richmond  v.  Henderson,  48  W.  Va.  398,  37  S.  E.  657, 
holding  appeal  and  not  certiorari  lies  from  judgment  of  justice  rendered 
on  verdict  of  jury. 

Question  of  number  of  Jurors  is  for  State  to  deddti 
Approved  in  Archer  v.  Baltimore  Bldg.  ft  Loan  Assn.,  179  IT.  S.  679, 
45  L.  Ed.  383,  21  Sup.  Ct.  917,  reaffirming  rule;  Hawaii  v.  Mankichi,  190 
U.  S.  220,  47  L.  Ed.  1024,  23  Sup.  Ct.  792,  holding  mere  annexation  of 
Hawaii  did  not  effect  extension  of  constitutional  provisions  as  to  grand 
and  petit  juries;  State  v.  Imlay,  22  Utah,  157,  61  Pac.  558,  upholding 
prosecution  for  rape  before  jury  of  eight. 

Trial  of  one  accused  of  crime  by  Jury  of  tUgbt  penoms  and  Imprlsonmeint 
on  conviction  does  not  violate  OonstitntiQn  nor  deprive  liim  of  liberty  with- 
out due  process  of  law. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  340,  69  L.  Ed,  985,  35  Sup. 
Ct.  582,  holding  prisoner  not  deprived  of  due  process  in  conduct  of  trial ; 
Graham  v.  West  Virginia,  224  U.  S.  627,  56  L.  Ed.  922,  32  Sup.  Ct.  583, 
70  W.  Va.  800,  Jordan  v.  Massachusetts,  225  U.  S.  176,  56  L.  Ed.  1042. 

32  Sup.  Ct.  651,  and  Lem  Woon  v.  Oregon,  229  U.  S.  589,  57  L.  Ed.  1342, 

33  Sup.  Ct.  783,  all  holding  State  may  provide  for  prosecution  for  crime 
by  information;  State  v.  Lloyd,  152  Wis.  27,  Ann.  Gas.  19140,  416,  139 
N.  W.  516,  and  Twining  v.  New  Jersey,  211  U.  S.  96,  98,  99,  111,  113, 
53  L.  Ed.  105,  106,  111,  112,  29  Sup.  Ct.  14,  both  holding  exemption  from 
compulsory  self-incrimination  of  witness  under  fifth  amendment  docs 
not  apply  to  State  courts;  Ughbanks  v.  Armstrong,  208  U.  S.  487,  52 
la.  Ed.  584,  28  Sup.  Ct.  372,  indeterminate  sentence  law  of  Michigan  docs 
not  violate  due  process  clause;  West  v.  Louisiana,  194  U.  S.  264,  48 
la.  Ed.  970,  24  Sup.  Ct.  650,  upholding  introduction  in  State  criminal 
trial,  of  deposition  of  absent  witnesses  taken  at  preliminary  examina- 
tion ;  Freeman  v.  United  States,  227  Fed.  746,  where  one  is  charged  with 
felony  in  a  court  of  the  United  States,  he  must  be  tried  by  a  jury  of 
twelve  and  a  judge  who  cannot  be  changed  during  the  prop-ess  of  tlie 
trial;  Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx.,  161  Ky.  659,  171  S.  W. 
186,  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  490,  both  holding  ver- 
dict by  less  than  twelve  jurors  may  be  rendered  under  State  law  in  ac- 
tion under  Employers'  Liability  Act;  Ex  parte  Januszewski,  196  Fed. 
128,  131,  Ohio  Juvenile  Court  law  does  not  violate  due  process  clause; 
Darden  v.  State,  80  Ark.  300,  97  S.  W.  451,  action  of  Supreme  Court  in 
reversing  conviction  for  murder  in  second  degree  and  directing  sentence 
for  manslaughter  does  not  violate  due  process  clause;  Bryant  v.  Skill- 
man  Hardware  Co.,  76  N.  J.  L.  47,  69  Atl.  25,  upholding  child  labor  law ; 
State  V.  Brown,  170  N.  C.  715,  86  S.  E.  1043,  State  may  provide  that  in- 
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dictment  for  selling  liquor  need  not  allege  sale  to  particular  person; 
Chesapeake  etc.  Ry.  Co.  v.  Carnahan,  118  Va.  54,  86  S.  E.  866,  action 
under  Employers '  Liability  Act  may  be  tried  by  jury  of  seven ;  dissent- 
ing opinion  in  State  v.  Rogers,  162  N.  C.  661,  78  S.  E.  295,  majority  hold- 
ing **jury"  as  used  in  State  Constitution  meant  jury  of  twelve,  and 
accused  could  not  accept  jury  of  eleven. 

Whether  jury  in  criminal  case  may  be  more  or  less  than  twelve. 
Note,  Ann.  Gas.  1914A«  873. 

Speeches  in  Confess  in  debate  on  bill  cannot  be  looked  to  for  meaning 
of  statute  when  language  is  plain. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  International  Coal  Min.  Co., 
230  U.  S.  199,  Ann.  Gas.  1915A,  315,  57  L.  Ed.  1452,  33  Sup.  Ct.  893, 
following  rule;  Knowlton  y.  Moore,  178  U.  S.  72,  44  L.  Ed.  982,  20  Sup. 
Ct.  760,  eliminating  attempt  of  counsel  to  show  expression  of  senators 
in  debate  in  construing  amount  on  which  progressive  tax  on  legacies  im- 
posed under  revenue  tax  of  1898. 

Irfmguage  of  constitutional  provisions  diould  be  read  in  connection  with 
known  condition  of  affairs  out  of  which  occasion  for  its  adoption  arose. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  478, 
construing  statute  relating  to  contempt;  San  Francisco  v.  McGovem,  28 
Cal.  App.  500,  152  Pac.  984,  holding  constitutional  provision  exempting 
public  property  from  taxation  did  not  require  construction;  State  v. 
Bryan,  50  Fla.  381,  39  South.  957,  construing  term  ''public  schools"  in 
Const.,  art.  lU,  §  25 ;  Toncray  v.  Budge,  14  Idaho,  647,  95  Pac.  34,  con- 
struing constitutional  provision  against  polygamy;  McKinster  v.  Sager, 
163  Ind.  685, 106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  859,  holding 
void  act  of  1903,  regulating  sales  of  stocks  of  merchandise  in  bulk  out 
of  due  course  of  trade. 


Miscellaneous.     Cited  in  Maroun  v.  Louisiana,  239  U.  S.  630,  60  L. 
476,  36  Sup.  Ct.  165,  and  Zeller  v.  New  Jersey,  231  U.  S.  737,  68  L. 
460,  34  Sup.  Ct.  316,  both  dismissing  for  want  of  jurisdiction;  State  ▼. 
Nichols,  27  R.  I.  83,  60  Atl.  768,  as  to  what  is  "infamous  crime." 

176  XT.  &  618-639,  44  L.  Ed.  611,  20  Sup.  Ot.  496,  AU>BIOH  T.  CHEMICAX. 
NAT.  BANK. 

Under  special  facts  parties  allowed  opportunity  to  introduce  fnrtlLer 
evidence. 

Approved  in  Mossberg  v.  Nutter,  124  Fed.  967,  60  C.  C.  A.  98,  dis- 
missing appeal  where  appellants  through  trial  judge  request  leave  to  file 
supplemental  bill  based  on  newly  discovered  evidence  in  infringment  suit. 

National  bank  which  uses  in  its  business  money  obtained  by  its  vice- 
president  as  loan  to  it  from  another  bank  cannot  escape  liability  tiieref or  on 
ground  that  loan  was  made  without  authority,  or  that  bank  could  not  legally 
borrow  money. 
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/Pproved  in  Rankin  v.  Emigh,  218  U.  S.  35,  54  L.  Ed.  921,  30  Sup.  Ct. 
'^y  iiational  bank  obtaining  money  under  illegal  ultra  vires  contract 
^^  b©  required  to  restore  same;  Citizens'  Central  Nat.  Bank  v.  Apple- 
^^,  216  U.  S.  203,  54  L.  Ed.  445,  30  Sup.  Ct.  364,  national  bank  guar- 
^teeing  loan  of  another  bank  made  under  agreement  that  it  was  to  be 
T^id  debt  by  borrower  out  of  loan  is  liable  for  money  had  and  received 
though  contract  was  ultra  vires ;  Wyman  v.  Wallace,  201  U.  S.  243,  50 
L  Ed.  742,  26  Sup.  Ct.  495,  notes  of  national  bank  given,  when  embar* 
rassed,  in  consideration  of  payee's  assumption  of  its  debt,  secured  by 
pledge,  are  enforceable  against  stockholders  after  voluntary  liquidation ; 
Eaton  v.  Shiawassee  County,  218  Fed.  590, 134  C.  C.  A.  316,  county  may 
be  compelled  to  return  loan  obtained  for  lawful  purpose  where  procedure 
was  iU^ ;  Kendrick  State  Bank  v.  First  Nat.  Bank,  206  Fed.  944,  bank 
receiving  benefit  of  loan  obtained  by  president  on  his  note  cannot  deny 
aothoiity  of  president  to  obtain  loan;  Skud  v.  Tillinghast,  195  Fed.  7, 
115  C.  C.  A.  83,  holding  bank  receiving  note  with  collaterals  attached  for 
accommodation  of  cashier  indebted  to  bank  was  liable  for  loss  of  col- 
lateral subsequently  abstracted  by  cashier;  Chelsea  Sav.  Bank  v.  City  of 
Ironwood,  130  Fed.  412,  66  C.  C.  A.  230,  city  issuing  and  selling  bonds 
for  lawful  purpose,  within  charter  power,  but  which  were  held  invalid 
because  power  irregularly  exercised,  must  return  consideration  received ; 
Hallett  V.  New  England  Roller-Grate  Co.,  105  Fed.  222,  holding  nonresi- 
dent honestly  purchasing  stock  in  corporation  below  par  in  violation  of 
State  statutes  may  recover  money  paid  therefor;  Laidlaw  v.  Pacific 
Bank,  6  Gal.  Unrep.  854,  67  Pac.  899,  bank  cannot  claim  it  could  not  be 
legally  hound  to  pay  debt  of  creditor  incurred  at  its  request  for  its  bene- 
fit; Town  of  Fairfield  v.  Southport  Nat.  Bank,  80  Conn.  104,  106,  67 
Atl.  475,  holding  bank  liable  for  proceeds  of  bonds  belonging  to  city 
intmsted  to  it  and  sold  by  cashier,  and  proceeds  paid  to  bank  to  cover 
his  own  debt  to  bank;  Mechanics'  Bank  v.  Woodward,  74  Conn.  693,  51 
Atl.  1086,  holding  husband  liable  for  money  given  him  by  wife,  who  had 
forged  his  name,  representing  to  him  that  money  was  proceeds  of  invest- 
ment; Pensacola  Bank  &  Trust  Co.  v.  National  Bank,  59  Fla.  357,  52 
Sonth.  297,  holding  bank  liable  on  contract  made  by  cashier  without 
authority;  First  Nat.  Bank  v.  Arnold,  156  Ind.  494,  60  N.  E.  137,  hold- 
ing bank  Uable  for  loan  obtained  by  officers  of  bank  on  note  indorsed  by 
bank  through  its  officers  though  they  converted  proceeds;  State  ex  rel. 
B.  F.  Carroll  v.  Coming  State  Savings  Bank,  136  Iowa,  87,  113  N.  W. 
503y  money  placed  with  savings  bank  by  national  bank  through  employee 
on  time  held  under  facts  to  be  loan  and  ultra  vires  as  to  savings  bank, 
and  not  entitled  to  preference  as  deposit  on  insolvency  of  bank;  Citi- 
zens' Bank  v.  Bank  of  Waddy's  Receiver,  126  Ky.  176, 128  Am.  St.  Rep. 
282,  11  L.  R.  A.  (N.  S.)  598,  103  S.  W.  250,  lender  of  money  to  bank  in 
good  faith  through  cashier  who  purported  to  act  on  spurious  resolution 
of  directors  authorizing  pledge  of  notes  as  security,  can  hold  bank; 
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Tebbetts  v.  Rollins,  192  Mass.  174,  78  N.  E.  300,  holding  bank  holdiug 
collateral  for  debt  of  partnership  entitled  to  participate  in  proceeds  of 
assets  on  insolvency  on  basis  of  whole  debt  until  balance  dne  after  apply- 
ing collateral  is  paid ;  Third  Nat.  Bank  v.  St.  Charles  Savings  Bank,  244 
Mo.  587,  149  S.  W.  504,  holding,  where  bank  was  unable  to  recover  on 
guaranty  by  another  bank  of  note  for  want  of  authority  of  its  cashier 
to  execute  it,  it  could  recover,  under  facts,  for  money  had  and  received ; 
Union  Nat.  Bank  v.  Lyons,  220  Mo.  567,  119  S.  W.  548,  where  money 
borrowed  by  bank  through  officers  without  authority  of  directors,  note 
therefor  was  void,  but  lender  could  recover  in  action  for  money  had  and 
received;  Grant  County  State  Bank  v.  Northwestern  Land  Co.,  28  N.  D. 
497,  512,  513, 150  N.  W.  740,  746,^747,  holding  corporation  liable  on  nego- 
tiable paper  issued  by  treasurer  under  ostensible  authority;  First  Nat. 
Bank  v.  Bakken,  17  N.  D.  227,  228,  116  N.  W.  93,  bank  receiving  benefit 
of  transaction  by  cashier  acting  in  excess  of  authority  held  liable  for 
moneys  received ;  Shawnee  Nat.  Bank  v.  Purcell  Wholesale  Grocery  Co., 
34  Okl.  43,  41  L.  R.  A.  (N.  S.)  494,  124  Pac.  607,  bank  getting  benefit  of 
ultra  vires  bridge-building  contract  held  liable,  under  facts,  for  supplies 
used  in  carrying  out  contract ;  Byron  v.  First  Nat.  Bank,  76  Or.  303,  146 
Pac.  518,  holding  bank  liable  for  loans  made  to  it  through  president  with- 
out authority  to  borrow;  Cherry  v.  City  Nat.  Bank,  144  Fed.  590,  591,  75 
C.  C.  A.  343,  arguendo. 

Distinguished  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed.  155, 
corporation  not  liable  where  money  received  by  another  and  its  benefit 
was  merely  incidental;  Standard  Savings  &  Loan  Assn.  v.  Aldrich,  163 
Fed.  221,  20  L.  R.  A.  (N.  S.)  898,  89  C.  G.  A.  646,  holding  one  lending 
insolvent  building  association  money  to  pay  off  withdrawing  shareholders 
could  not  recover  on  contract  or  in  equity. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evidence 
of  indebtedness  and  security  thereforT  Note,  111  Am.  St.  Rep. 
818. 

Secured  creditor  la  entitled  in  insolvency  to  proTB  whole  delit  and  duure 
In  dividends  until  balance  due  after  realizing  on  security  is  paid. 

Approved  in  Price  v.  Hosterman  Lumber  Co.,  70  W.  Va.  12,  73  S.  £. 
66,  Young  V.  Gordon,  219  Fed.  170, 136  C.  C.  A.  66,  both  holding  creditor 
holding  secured  note  for  part  of  debt  entitled  to  dividend  on  whole  claim, 
though  after  proof  surety  paid  note;  Commercial  etc.  Bank  v.  Robert 
H.  Jenks  Lumber  Co.,  194  Fed.  737,  creditor  holding  collateral  entitled 
to  prove  full  amount  due  and  receive  dividends  up  to  balance  due  after 
crediting  proceeds  of  collateral;  Westinghouse  Electric  &  Mfg.  Co.  v. 
Idaho  Ry.  Power  Co.,  228  Fed.  977,  under  statute  providing  for  but  qne 
action  on  debt  secured  by  mortgage,  deficiency  judgment  only  may  par- 
ticipate in  unmortgaged  assets;  Harrigan  v.  Gilchrist|  121  Wis.  345,  99 
N.  W.  975^  arguendo. 


447     HANCOCK  NATIONAL  BANK  v.  FARNUM.    176  U.  S.  640-646 

176  XT.  8.  640-645,  44  L.  Ed.  619,  20  8np.  Ct  606,  HANCOCK  NATIONAL 
BANK  y.  FABNUM. 

Under  full  f aitli  and  credit  daiue  of  Constltation,  each  State  shall  give 
BDch  credit  to  Judicial  proceedings  of  another  State  aa  would  be  given  in  that 
State. 

Approved  in  Hale  v.  Allinson,  106  Fed.  269,  46  C.  C.  A.  270,  reaffirm- 
ing role;  Smithsonian  Institution  v.  St.  John,  214  U.  S.  29,  53  L.  Ed.  897, 
29  Sup.  Ct.  601y  holding  rule  applies  to  Constitution  of  State ;  Northern 
Assurance  Co.  v.  Grand  View  Bldg.  Assn.,  203  U.  S.  107,  61  L.  Ed.  Ill, 
27  Sup.  Ct.  27,  judgment  at  law  denying  recovery  on  insurance  x>olicy 
does  not  bar  suit  in  another  State  to  reform  policy  and  judgment  thereon 
as  reformed;  Kit  v.  Kelsey,  207  U.  S.  67,  52  L.  Ed.  102,  28  Sup.  Ct.  1, 
applying  rule  to  final  decree  in  probate  settling  successions  to  property ; 
Martin  v.  Wilson,  120  Fed.  206,  58  C.  G.  A.  181,  holding  since  Kansas 
judgment  adjudging  bank  liable  for  assessment  binds  stockholders,  stock- 
holder in  another  State  cannot  question  bank's  power  to  become  stock- 
holder; Travelers'  Protective  Assn.  v.  Smith,  183  Ind.  68,  107  N.  E.  287, 
in  enforcing  Missouri  contract,  full  faith  and  credit  must  be  given  to 
Missouri  laws ;  Tompkins  v.  Blakey,  70  N.  H.  585,  586,  587,  49  Atl.  112, 
113,  holding  Iowa  decision  decreeing  validity  of  assessment  to  pay  cor- 
poration debts  conclusive  in  receiver's  suits  against  stockholder  in  New 
Hampshire;  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  632, 
50  L.  Ed.  896,  26  Sup.  Ct.  525,  majority  holding  mere  dpmicile  in  State 
of  one  spouse  does  not  give  State  courts  jurisdiction  to  render  divorce 
decree  enforceable  in  other  States  against  nonresident  nonappearing 
defendant. 

Distinguished  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225 
U.  S.  141,  Ann.  Gas.  1918E,  876,  66  L.  Ed.  1026,  1027,  32  Sup.  Ct. 
6CL,  judgment  in  Federal  court  of  another  State  in  favor  of  one  of 
two  joint  tort-feasors  is  not  res  adjudicata  in  suit  against  other;  Con- 
verse V.  Hamilton,  224  U.  S.  259,  Ann.  Gaa.  1913D,  1292,  66  L.  Ed.  756, 
32  Sup.  Ct.  416,  receiver  of  Minnesota  corporation  is  quasi  assignee 
empowered  to  sue  in  any  court  of  competent  jurisdiction  to  enforce  lia- 
bility of  stockholders;  Finney  v.  Guy,  189  U.  S.  345,  47  L.  Ed.  846,  23 
Sup.  Ct.  562,  holding  Wisconsin  decision  for  defendant,  stockholder  in 
Minnesota  corporation,  not  denial  of  credit  to  Minnesota  judgment 
where  Minnesota  statutes  enabled  suit  against  stockholders  who  could 
be  served;  Hale  v.  AUinson,  188  U.  S.  79,  47  L.  Ed.  393,  23  Sup.  Ct. 
253  (afi&rming  106  Fed.  258,  which  affirms  102  Fed.  792),  holding  equity 
is  without  jurisdiction  to  enforce  statutory  liability  of  stockholders  on 
ground  of  multiplicity  of  suits  where  liability  and  amount  thereof  have 
been  adjudged ;  Beauchamp  v.  Bertig,  90  Ark.  359,  23  L.  B.  A.  (N.  S.) 
659,  119  S.  W.  78,  decree  of  Oklahoma  court  removing  disability  of 
infancy  of  certain  grantors  did  not  authorise  conveyance  of  land  in 
Arkansas  which  could  not  be  rescinded  after  majority;  Johnson  v. 
Stebbins-Thompson  Realty  Co.,  177  Mo.  602,  76  S.  W.  1026,  holding 
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corporation  president  cannot  question  for  fraud  validity  of  judgment 
to  set  aside  deed  of  corporation  to  him  to  subject  land  to  corporation's 
debt;  Kirven  v.  Virginia-Carolina  Chem.  Co.,  77  S.  C.  497,  58  S.  E. 
425,  judgment  in  Federal  court  on  note  for  fertilizers  is  not  res  ad- 
judicata  in  suit  in  State  court  for  dan^ages  to  crops  from  use  of 
fertilizers;  Illinois  Central  R.  R.  Co.  y.  Bentz,  108  Tenn.  675,  91  Am. 
St.  Bep.  766,  69  S.  W.  319,  holding  decision  on  appeal  reversing  judg- 
ment against  railroad  in  suit  for  engineer's  death  on  ground  of  fellow- 
servant  not  bar  to  second  suit  in  another  jurisdiction. 

Judgment  of  State  court  against  corporation  of  that  State  ia  binding 
on  nonresident  stockholders,  and  suit  may  be  maintained  thereon  in  any 
court  of  competent  Jurisdiction  against  stockholders,  in  which  record  is  en- 
titled to  full  faith  and  credit. 

Approved  in  Ward  v.  Joslin,  186  U.  S.  152,  46  L.  Ed.  1099,  22  Sup. 
Ct.  811,  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  729,  68 
C.  C.  A.  89,  and  Converse  v.  Ayer,  197  Mass.  455,  84  N.  E.  100,  all 
following  rule;  Kreitlein  v.  Ferger,  238  U.  S.  26,  59  L.  Ed.  1186,  35 
Sup.  Ct.  685,  where  bankrupt  sued  on  debt  existing  when  petition  filed 
order  of  discharge  makes  out  prima  facie  defense,  and  burden  is  on 
plaintiff  to  show  debt  exempt  from  discharge;  Irvine  v.  Elliott,  203 
Fed.  102,  decree  in  suit  to  enforce  statutory  liability  of  stockholders 
of  insolvent  corporation  making  assessment  is  valid  as  to  nonresidents 
served  by  publication;  Burgct  v.  Robinson,  123  Fed  268,  59  C.  C.  A. 
260,  holding  statute  of  1899  susceptible  of  different  interpretation  than 
Minn.  Qen,  Stats.  1894,  in  Hale  v.  Allinson,  that  thereunder  receiver 
could  not  sue ;  American  Nat.  Bank  v.  Supplee,  115  Fed.  658,  52  C.  C.  A. 
293,  holding  unimpcached  Kansas  judgment  against  Kansas  trust  eom> 
pany  binds  stockholder  sued  in  Pennsylvania  on  individual  liability 
imposed  by  Kansas  laws;  Hale  v.  Coffin,  114  Fed.  570,  571,  holding 
where  receiver  could  sue  stockholder  in  Massachusetts  in  own  name, 
such  right  must  be  recognized  in  suit  in  Maine  on  cause  arising  in 
Massachusetts;  Whitman  v.  Citizens'  Bank,  110  Fed.  511,  49  C.  C.  A. 
122,  holding  decision  of  District  Court  for  New  York  against  corpora- 
tion of  Kansas  binds  stockholder;  Ball  v.  Warrington,  109  Fed.  473, 
47  C.  C.  A.  447,  holding  judgment  of  Kansas  court  against  corporation 
is  binding  in  Pennsylvania  jurisdiction  unless  obtained  by  fraud ;  Abbott 
V.  Goodall,  100  Me.  235,  60  Atl.  1032,  and  MiUer  v.  Smith,  26  R.  I. 
150,  66  L.  B.  A.  473,  58  Atl.  635,  both  refusing  to  entertain  equity  suit 
by  creditors  of  Colorado  corporation  against  stockholder  to  enforce 
double  liability  under  Colorado  statute;  Childs  v.  Cleaves,  95  Me.  508, 
50  Atl.  717,  holding  nonresident  stockholder  in  Minnesota  sued  in  Maine 
on  double  liability  imposed  by  Minnesota  statutes  bound  by  Minnesota 
decree  appointing  receiver;  Francis  v.  Hazlett,  192  Mass.  141,  116  Am. 
St.  Rep.  280,  78  N.  E.  405,  stockholders  could  not  enjoin  suit  by  receiver 
of  corporation  of  another  State;  Putnam  v.  Misochi,  189  Mass.  423, 
109  Am.  St  Sep.  648,  75  N.  £.  957,  where  stockholder  in  Maine  oor- 
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poration  Tv^as  there  compelled  to  pay  judgment  against  corporation  under 
Maine  statute,  he  could  sue  herein  equity  to  compel  contribution  from 
other  stockholders ;  Howarth  v.  Lombard,  175  Mass.  580,  56  N.  £.  802, 
holding   nnder  Washington  Constitution  making  stockholders  of  hank- 
ie? insurance  and  joint  stock  associations  liable  ratably,  receiver  of 
asbin^oQ  bank  may  sue  in  Massachusetts  in  own  jtiame;  Straw  & 
j^^sworth    Mfg.  Co.  V.  Kilboume  Boot  &  Shoe  Co.,  80  Minn.  136,  83 
*^-   39,  holding  members  of  corporation  concluded  by  adjudication 
^^^^  Laws  1899,  c.  272,  of  amount  of  assets  and  liabilities  and  of  as- 
^^^ent ;  Hinckley  v.  "Kettle  Riv.  R.  R.,  80  Minn.  39,  82  N.  W.  1090, 
8tiw«u^^  judgment  against  corporation  res  ad  judicata  and  binding  upon 
^       *^^lders  who  were  made  parties;  Commonwealth  etc.  Ins.  Co.  v.  Hay- 
yj  'j   -^  Keb.  457,  85  N.  W.  444,  holding  decision  assessing  stockholders  of 
^iabii^f^^*  corporation  binding  as  determination  of  amount  of  assets  and 
351^   ex  ^^®  *^^  necessity  for  assessment;  Childs  v.  Blethen,  40  Wash. 
in  ^^  ^   Pac.  409,  where,  pending  receivership  proceedings  against  bank 
^o/bw^^lier  State,   creditor  intervened  and  impleaded  stockholders  to 
"W^     ^    statutory  liability,  creditors  and  receiver  could  sue  in  Wash- 
\^^    on  judgment;  dissenting  opinion  in  Converse  v.  Hamilton,  136 
^\&.  591,  592,  118  N.  W.  191,  192,  majority  holding  State  courts  not 
required  to  entertain  suit  by  receiver  to  collect  assessment  made  by 
Minnesota  court. 

Distinguished  in  Hale  v.  Allinson,  188  U.  S.  67,  47  L.  Ed.  388,  23 
Sup.  Ct.  248,  holding  under  Minnesota  laws  receiver  cannot  sue  stock- 
holders in  foreign  jurisdiction  to  enforce  individual  liability;  People's 
Nat.  Bank  v.  Seville,  25  App.  D.  C.  143,  and  Fidelity  Trust  &  Safe  De- 
posit Co.  V.  Archer,  179  Fed.  37,  103  C.  C.  A.  16,  both  holding  different 
stockholders  of  insolvent  corporation  conld  not  be  joined  in  creditors' 
suit  to  collect  unpaid  subscriptions;  Ward  v.  Joslin,  105  Fed.  228,  229, 
44  C.  C.  A.  456,  holding  stockholder  not  liable  under  Kansas  laws  for 
^Mnes"  from  corporation  incurred  in  ultra  vires  guaranties  of  corpora- 
tion; Clark  V.  Knowles,  187  Mass.  40,  105  Am.  St.  Rep.  376,  72  N.  E. 
354,  refusing  to  sustain  equity  suit  by  creditors  of  Colorado  corporation 
against  stockholders  to  enforce  double  liability  under  Colorado  statute. 

Judgment   ajrainst   corporation — Effect   of  as   against  stockholder. 
Note,  97  Am.  St.  Rep.  468. 

Judgment  of  the  courts  of  other  States.     Note,  108  Am.  St.  Bep. 
327. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incor- 
poration.   Note,  83  L.  R.  A.  (N.  S.)  901,  910,  911. 

l)ii«rtioii  wlieftlier  dedirton  given  ftaU  f altli  la  Federal  in  Ite  nature. 
Approved  in  National  Foundry  &  Pipe  Works  v.  Oconto  City  W. 
Supply  Co.,  183  U.  S.  233,  46  L.  Ed.  169,  22  Sup.  Ct.  118,  holding  Fed- 
eral question  raised  by  contention  that  due  effect  to  Federal  decree 
in  ereditor's  suit  was  denied  by  allowance  of  plea  of  res  adjudicata 
XVin— 29 
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based  thereon;  Broadway  Nat.  Bank  ▼.  Baker,  176  Mass.  296,  57  N.  E. 
^  604,   holding  Massachusetts   stockholder  in   Kansas   trust   association 

liable  on  liability  imposed  by  Kansas  laws  when  sued  in  Massachusetts; 
McCullough  y.  Hicks,  63  S.  C.  544,  41  S.  &.  761,  holding  construction 
of  ''full  faith  and  credit"  clause  of  Constitution  raises  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  523,  520. 

Under  foil  faith  and  credit  clause,  fact  that  Judgment  is  rendered  lij 
Federal  court  within  State  Is  ImmaterlaL 

Approved  in  Harmon  v.  Best,  174  Ind.  334,  91  N.  E.  23,  order  of  com- 
missioner, apx>ointed  by  Federal  court  in  railroad  receivership  pro- 
ceedings to  determine  garnishments,  is  entitled  to  full  faith  and  credit 
in  suit  in  State  court  by  employee  whose  wages  were  garnished. 

Distinguished  in  Old  Dominion  Copi)er  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  205,  207,  215,  40  L.  R.  A«  (N.  S.)  314,  89  N.  E.  213,  214,  217, 
holding  judgment  in  Federal  court  in  another  State  in  favor  of  one  of 
two  joint  tort-feasors  was  not  res  adjudicata  in  suit  against  other. 

176  XT.  Sw  616-667,  44  L.  Ed.  622,  20  Sup.  Ot.  50^,  XIJJKOIS  OENTBAIi 

B.  B.  00.  y.  CHIOAOO. 

Federal  question  must  not  be  Mvoloug. 
Approved  in  Arkansas  v.  Choctaw  etc.  B.  Co.,  134  Fed.  107,  applying 
rule  in  determining  removability  of  suit  to  cancel  lease  of  property  and 
franchises  of  railroad  erected  by  act  of  Congress;  St.  Louis  etc.  Ry. 
Co.  V.  Davis,  132  Fed.  632,  denying  Federal  jurisdiction  over  suit  to 
enjoin  State  officers  from  certifying  railroad  assessment  to  county 
assessors;  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  711,  holding  Federal 
jurisdiction  established  by  allegation  in  good  faith  that  South  Carolina 
statute  authorizing  dam  across  river  violates  Federal  Constitution; 
Riverside  &  A.  Ry.  Co.  v.  Riverside,  118  Fed.  740,  holding  existence  of 
valid  contract  not  essential  to  Federal  jurisdiction  based  on  impairment 
of  contract  if  claim  made  in  good  faith. 

Whether  dty  ordinance  prohibiting  obstmctlona  In  dty  harbor  Inter- 
fered with  previous  charter  of  State  to  railroad  giving  use  of  lands  on  water- 
front Involves  Federal  question. 

Approved  in  City  of  Denver  v.  Mercantile  Trust  Co.,  201  Fed.  798, 
120  C.  C.  A.  100,  Federal  court  has  jurisdiction  of  suit  by  trustee  in 
railroad  mortgage  to  enjoin  repeal  of  franchise  of  mortgagor  which 
would  affect  value  of  bonds;  San  Francisco  Gas  etc.  Co.  v.  San  Fran- 
cisco, 189  Fed.  948,  suit  by  gas  company  to  enjoin  enforcement  of 
ordinance  fixing  gas  rate  as  confiscatory  is  within  jurisdiction  of  Fed- 
eral court;  Larabee  v.  DoUey,  175  Fed.  381,  holding  bill  by  stockholder 
to  enjoin  acceptance  of  bank  of  State  bank  guaranty  law  on  ground 
that  statute  violated  obligation  is  within  Federal  jurisdiction. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  620,  527. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judK- 
ments  of  State  courts.    Note,  63  L.  B.  A«  679. 

nat  Stote  of  Illinois  holds  title  to  lands  under  Lake  Hicliigaa  tak  trust 
for  people,  snd  cannot  sell  same^  Is  question  of  local  law  on  which  decision 
of  State  court  is  conclusiTe. 

Approved  in  Callahan  v.  Price,  26  Idaho,  754,  146  Pac.  735,  holding 
patent  from  United  States  to  land  bordering  navigable  stream  extended 
to  high- water  line,  only  title  to  bed  being  in  State;  State  v.  Lake  St. 
Clair  Fishing  etc.  Shooting  Club,  127  Mich.  595,  87  N.  W.  123,  holding 
State's  right  of  entry  to  swamp-lands  under  Swamp-land  Act  of  1850 
accrues  on  survey  and  statute  of  limitations  did  not  run  before  survey; 
Hill  V.  Newell,  86  Wash.  230,  149  Pac.  952,  Supreme  Court  will  admin- 
ister State  law  in  passing  on  extent  of  government  grant  to  land  bor- 
dered by  navigable  stream  or  lake. 

Bestricftion  in  raUrosd  charter  requiring  consent  of  city  to  locate  track 
Uierein  Is  not  limited  to  city  as  bounded  at  date  of  diarter,  hut  applies  to 
territory  subsequently  annexed. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  209,  Ann.  Gas.  19140, 
1282,  58  L.  Ed.  923,  34  Sup.  Ct.  517,  holding  contract  right  of  gas  com- 
pany accepting  offer  of  State  in  Constitution  of  privilege  of  laying 
pipes  in  streets  extended  to  streets  not  previously  used;  Blair  v.  Chi- 
cago, 201  U.  S.  489,  50  L.  Ed.  887,  26  Sup.  Ct.  427,  grant  of  street  rail- 
way franchise  in  Illinois  does  not  extend  beyond  life  of  municipality 
conferring  it;  City  of  Shelbyville  v.  Glover,  184  Fed.  239,  106  C.  C.  A. 
376,  construing  grant  of  power  to  railroads  to  cross  highways;  People 
v.  Chicago  Telephone  Co.,  220  HI.  249,  77  N.  E.  248,  where  city  ordin- 
ance granted  telephone  franchise  on  acceptance  of  fixed  rates  which 
company  was  prohibited  from  increasing,  and  company  extended  ser- 
vices to  adjoining  towns  under  ordinances  containing  no  rate  limit,  on 
merger  of  towns  in  city,  original  city  ordinance  controlled;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  HI.  546,  65  N.  E.  470,  holding  Chi- 
cago Rev.  Code,  §  1723,  fixing  rate  of  fare  to  be  charged  ''on  any  street 
railway"  applied  to  subsequently  organized  companies;  Tulsa  St.  Ry. 
Co.  V.  Oklahoma  Union  Traction  Co.,  27  Okl.  353,  113  Pac.  185,  fran- 
chise to  street  railway  held  to  extend  to  use  of  streets  as  opened; 
Peterson  v.  Tacoma  Ry.  etc.  Co.,  60  Wash.  413,  140  Am.  St.  Rep.  936, 
111  Pac.  341,  construing  contract  between  city  and  street  railway  limit- 
ing fares  to  apply  when  city  limits  extended;  Seattle  Lighting  Co.  v. 
City  of  Seattle,  54  Wash.  13,  18  Ann.  Oas.  1117,  102  Pac.  768,  gas 
franchise  for  laying  pipes  in  city  and  additions  includes  right  to  enter 
new  territory  added  by  city. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Houck,  120  Mo.  App.  646, 
647,  97  S.  W.  966,  967,  holding  subscriber  to  railroad  on  condition  that 
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it  be  built  into  town  is  not  liable  where  road  merely  connected  with 
existing  road  into  town. 

Grant  of  street  franchise  as  extending  to  new  street  or  subsequently 
annexed  territory.    Note,  18  Ann.  Gas.  1119. 

*1>a&d8"  Uudndes  beds  of  non-navigable  xiven  and  waten. 

Approved  in  State  v.  Jones,  143  Iowa,  404,  122  N.  W.  243,  State  may 
enjoin  person  without  title  to  lands  thereunder  from  draining  non- 
navigable  lake;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  479,  47  L.  Bd.  1146,  23  Sup.  Ct.'659,  majority  holding  Federal 
patent  to  Indiana  of  ''whole  of  fractional  sections,"  referring  to  gov- 
ernment plat,  carried  submerged  portions. 

176  XT.   8.    66B-^80,   44  L.   Ed.    630,   20   Soj^   OL   626^   HUNTINOTON  T. 


To  maintain  direct  appeal  ftom  Olrciiit  Court  as  to  jnzisdiction  of  conrt 
below,  record  must  show  sin^^e  and  definite  qnestion  of  jurisdiction  sent  up 
for  consideration. 

Approved  in  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185 
U.  S.  285,  46  L.  Ed.  918,  22  Sup.  Ct.  682,  holding  sufficient  averment 
of  question  of  jurisdiction  made  by  recital  in  order  allowing  appeal 
''from  final  order  and  decree  dismissing  said  suit  for  want  of  juris- 
diction"; Bardes  v.  Hawarden  Bank,  178  U.  S.  526,  44  L.  Ed.  1177,  20 
Sup.  Ct.  1001,  holding  Supreme  Court  may  entertain  appeal  from  Dis- 
trict court  on  sole  ground  of  jurisdiction  over  independent  suit  of 
trustee  in  bankruptcy;  Colasurdo  v.  Central  R.  R.,  180  Fed.  835,  action 
involving  construction  of  Federal  law,  removed  for  diversity  of  citizen- 
ship, is  not  sybject  to  remand  when  diversity  found  not  to  exist;  Hill 
V.  Walker,  167  Fed.  250,  92  C.  C.  633,  holding  Federal  court  had  juris- 
diction on  basis  of  diversity  of  citizenship  alleged,  though  proof  showed 
residence  only;  dissenting  opinion  in  Giles  v,  Harris,  189  U.  S.  490, 
47  L.  Ed.  913,  23  Sup.  Ct.  647,  majority  holding  jurisdiction  of  Supreme 
Court  on  appeal  not  limited  to  sole  question  of  jurisdiction  by  Circuit 
Court's  certificate  raising  that  question  only. 

Distinguished  in  Stori  v.  Massachusetts,  183  U.  S.  143,  46  L.  Ed.  124, 
22  Sup.  Ct.  74,  holding,  under  section  761,  Rev.  Stats.,  appeal  to  Su- 
preme Court  on  habeas  corpus  not  confined  to  question  of  jurisdiction; 
Arkansas  v.  Schlierhok,  179  U.  S.  600,  45  L.  Ed.  337,  21  Sup.  Ct.  230, 
holding  Federal  question  warranting  direct  appeal  to  Supreme  Court 
not  sufficiently  presented  where  no  issue  of  District  Court's  jurisdiction 
made  below;  St.  Louis  Cotton  Compress  Co.  v.  American  Cotton  Co., 
125  Fed.  198,  60  C.  C.  A,  80,  holding  Supreme  Court  on  appeal  has 
jurisdiction  to  review  question  of  validity  of  summons  in  Circuit  Court. 

Order  discharging  rule  for  attachment  for  violating  injunction  by  State 
court  proceedings  held  oonect. 
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Approved  in  Laidley  v.  Jasper,  49  W.  Va.  527,  39  S.  E.  169,  holding 
void  by  Rev.  Stats.,  §  720,  injunction  of  Federal  court  against  suit 
in  State  court. 

Wliether  pirocaedlngB  concerning  title  to  land,  ooncloded  in  State  conrt 
before  suit  begun  in  Federal  conrt  to  charge  land  with  tmst,  presents  de- 
fense does  not  affect  Jurisdiction  of  Federal  court. 

Approved  in  Swafford  v.  Templeton,  186  U.  S.  494,  46  L.  Ed.  1008, 
22  Sup.  Ct.  786,  holding  Circuit  Court  erred  in  dismissing  for  want  of 
jurisdiction  suit  for  damages  against  State  election  officers  for  denying 
plaintiff  right  to  vote  in  congressional  election;  Illinois  Cent.  R.  R.  Co. 
V.  Adams,  180  U.  S.  31,  45  L.  Ed.  411,  21  Sup.  Ct.  252,  holding  appeal 
from  Circuit  Court's  decree  refusing  injunction  against  collection  of 
taxes  not  dismissed  on  ground  that  taxes  have  been  held  lawful  by 
State  court;  Howard  v.  De  Cordova,  177  U.  S.  614,  44  L.  Ed.  910,  20 
Sup.  Ct.  819,  holding  Federal  court  may  take  jurisdiction  of  suit  to  set 
aside  State  court  judgment  rendered  on  service  by  publication  on  alleged 
false  affidavit;  Ferriday  v.  Middlesex  Banking  Co.,  118  La.  780,  781, 
43  South.  407,  refusing  to  stay  suit  in  State  court  until  judgment 
against  same  plaintiffs  in  Federal  court  should  become  final. 

Miscellaneous.  Cited  in  Courtney  v.  Pradt,  196  U.  S.  91,  49  L«  Ed. 
399;  25  Sup.  Ct.  208,  certificate  of  jurisdiction  is  prerequisite  to  review 
of  Circuit  Court  decision  on  direct  appeal. 

176  TJ.  S.  683,  44  li.  Ed.  688,  20  8up.  Ot.  1026,  DENNEHET  T.  McNULTA. 

Cited  in  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph 
Halsted  Co.,  195  Fed.  297. 

176  TJ.  S.  684,  44  Z..  Ed.  638,  20  Sup.  Ot  1026,  OABTEB  ▼.  BOBEBTS.. 

Cited  in  Carter  v.  McClaughry,  105  Fed.  616, 

176  TJ.  S.  684,  44  Z..  Ed.  638,  20  8up.  Ct  1026,  FETEB8  ▼.  UKITED  8TATB8. 

Cited  in  United  States  v.  Howard,  132  Fed.  336,  and  Morse  v.  United 
States,  174  Fed.  554,  98  C.  C.  A.  321. 

Adoption  of  conmion  law  in  relation  to  crimes.    Note,  Ann.  Gas. 
1913E,  1263. 
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177  XT.  B.  1-14,  44  L.  Ed.  647,  20  Saj^  Ot  659,  JEZJANIK  ▼•  BOBOBT 
COPPEB  MZNING  OO. 

SbacM  of  stodc  are  personalty. 
Approved  in  Fowler  v.  Jenks,  90  Minn.  87,  96  N.  W.  915,  holding 
affidavit  for  publication  reciting  that  subject  of  action  was  personalty 
in  this  State  sufficient  where  it  was  shown  that  property  was  shares  in 
local  corporation  represented  by  certificate  surrendered  by  defendant  to 
corporation  to  be  exchanged    for  stock  in  foreign  corporation. 

under  section  8  of  act  of  Bffarch  3, 1875,  action  lies  to  remove  cloud  on 
title  of  shares  of  stock  of  ooxporation  of  district,  as  personal  property  situ- 
ated thereon,  and  nonresident  defendants  may  be  served  by  publication. 

Approved  in  Schultz  v.  Diehl,  217  U.  S.  594,  54  L.  Ed.  896,  30  Sup. 
Ct.  694,  following  rule;  Louisville  etc.  R.  R.  Co.  v.  Western  Union 
Tel.  Co.,  234  U.  S.  374,  58  L.  Ed.  1359,  34  Sup.  Ct.  810,  District  Court 
has  jurisdiction  of  suit  to  remove  cloud  on  title  of  realty  in  district 
regardless  of  residence  of  parties;  Citizens^  Sayings  etc.  Co.  v.  Illinois 
Central  R.  R.  Co.,  205  U.  S.  54,  51  L.  Ed.  706,  27  Sup.  Ct.  425,  applying 
rule  in  suit  by  owners  of  stock  to  cancel  deeds  and  leases  under  which 
railway  property  was  managed;  Hudson  Nav.  Co.  v.  Murray,  233  Fed. 
468,  in  suit  to  cancel  illegal  stock  certificates  as  casting  cloud  on  title 
of  corporation,  it  is  immaterial  whether  certificates  be  in  district; 
Gideon  v.  Representative  Securities  Corp.,  232  Fed.  185,  District  Court 
has  jurisdiction  of  suit  to  redeem  stock  of  corporation  wrongfully  sold 
by  pledgee  to  transferee  not  residing  in  district  to  whom  stock  was 
•  not  transferred  on  books ;  Thompson  v.  Emmett  Irr.  Dist.,  227  Fed.  664,. 
applying  rule  in  suit  to  remove  cloud  from  title  of  irrigation  bonds; 
Burpee  v.  Guggenheim,  226  Fed.  220,  applying  rule  in  suit  to  remove 
cloud  from  title  to  machinery  and  patents;  Kentucky  Coal  Lands  Co.  v. 
Mineral  Development  Co.,  219  Fed.  49,  133  C.  C.  A.  151,  under  this 
section,  District  Court  has  jurisdiction  of  local  actions  in  ejectment 
where  citizenship  is  diverse;  Shaw  v.  Goebel  Brewing  Co.,  202  Fed.  413, 

(455) 
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46  L.  R.  A.  (N.  S.)  1090,  120  C.  C.  A.  470,  shares  of  British  company 
have  situs  in  Great  Britain  for  purposes  of  suit  to  determine  title; 
Stockbridge  v.  Phoenix  Mut.  Life  Ins.  Co.,  193  Fed.  660,  transitory 
cause  of  action  against  insurance  company  has  no  such  situs  in  district 
in  which  policy  issued  as  to  give  jurisdiction  of  bill  against  nonresident 
owner  of  such  cause  of  action  with  reference  to  such  insurance;  Ladew 
V.  Tennessee  Copper  Co.,  179  Fed.  249,  applying  rule  in  suit  to  abate 
nuisance;  State  Nat.  Bank  v.  Syndicate  Co.,  178  Fed.  362,  applying 
rule  in  suit  to  wind  up.  corporation  and  remove  acting  trustee  under 
deed  of  trust  to  secure  bonds;  Jones  v.  Gould^  141  Fed.  699,  stock  of 
corporation  organized  under  laws  of  a  State  is  within  Federal  district 
in  the  State,  within  Act  of  March  3,  1875,  c.  137,  §  8,  relating  to  suits 
to  enforce  liens;  McKane  v.  Burke,  132  Fed.  690,  denying  jurisdiction, 
under  Act  of  March  3,  1875,  c.  137,  §  8,  over  suit  to  recover  stock  in 
foreign  corporation  which  is  not  held  by  any  resident  defendant;  York 
County  Sav.  Bank  v.  Abbot,  131  Fed.  983,  upholding  jurisdiction  of 
District  Court  for  district  where  property  situated  over  suit  by  lessee 
against  nonresident  lessor  to  compel  defendant  to  sell  land  or  buy 
buildings  thereon;  Einstein  v.  Georgia  Southern  &  F.  Ry.  Co.,  120  Fed. 
1008,  holding  suit  against  railroad  of  Georgia  to  recover  shares  of 
stock  properly  brought  in  district  of  principal  place  of  business  where 
requisite  citizenship  existed;  Morgan  v.  Mutual  etc.  Life  Ins.  Co.,  16 
Cal.  App.  93,  116  Pac.  389,  court  has  jurisdiction  of  suit  against  foreign 
insurer  and  resident  assignee  of  policy  issued  in  State  to  resident  for 
accounting  for  loan  for  which  assigned;  Hamil  v.  Flowers,  133  Ga.  220, 
65  S.  E.  962,  Hook  v.  Hoffman,  16  Ariz.  545,  548,  549,  550,  147  Pac. 
725,  726,  727,  both  holding  court  has  jurisdiction  of  suit  against  non- 
resident to  determine  ownership  of  stock  in  domestic  corporation ;  Peo- 
ple's Nat.  Bank  v.  Cleveland,  117  Ga.  915,  44  S.  E.  23,  holding  Superior 
Court  of  county  has  jurisdiction  of  suit  involving  shares  of  foreign  cor- 
poration having  principal  place  of  business  therein;  State  v.  Dunlap,  28 
Idaho,  802,  156  Pac.  1146,  holding  shares  of  stock  owned  by  nonresident 
in  corporation  having  property  not  subject  to  State  inheritance  tax; 
Richardson  v.  Busch,  198  Mo.  181,  183,  116  Am.  St.  Rep.  472,  95  S.  W. 
895,  896,  certificate  of  stock  in  foreign  corporation  held  in  State  is  not 
basis  of  administration  in  State ;  In  re  Landgraf 's  Estate,  183  Mo.  App. 
255,  168  S.  W.  269,  public  administrator  not  entitled  to  take  possession 
by  virtue  of  office  of  choses  in  action  of  nonresident  decedent,  where 
those  entitled  to  property  were  collecting  debts  represented  thereby ; 
Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  75  N.  J.  Eq.  557,  558,  660, 
73  Atl.  250,  251,  court  of  chancery  has  jurisdiction  of  suit  to  establish 
trust  in  shares  of  stock  of  State  corporation,  though  trustee  non- 
resident; Ampara  Mining  Co.  v.  Fidelity  Trust  Co.,  74  N.  J.  Eq.  211, 
71  Atl.  611,  chancery  court  bias  jurisdiction  of  suit  by  domestic  corpora- 
tion against  foreign  corporation  to  establish  title  to  treasury  stock  of 
former  claimed  by  latter;  Sohege  v.  Singer  Mfg.  Co.,  73  N.  J.  Eq.  673, 
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574,  68  Atl.  67,  court  of  chancery  has  jurisdiction  of  bill  by  citizen  to 
have  shares  of  domestic  corporation  held  by  nonresidents  awarded  to 
complainants  and  transferred  on  books;  Andrews  ▼.  Guayaquil  ete.  Ry. 
Co.,  60  N.  J.  Eq.  214,  60  Atl.  569,  where  property  in  suit  is  stock  in 
New  Jersey  corporation,  New  Jersey  courts  had  jurisdiction  over  suit; 
Pcny  V.  Young,  133  Tenn.  532,  182  S.  W.  580,  court  has  jurisdiction  of 
suit  against  nonresident  distributees  to  determine  interests  in  insurance 
policy  assigned  by  decedent  as  security;  Gamble  v.  Dawson,  67  Wash, 
80,  Ann.  Gas.  1913D,  561,  120  Pac.  1063,  court  has  jurisdiction  of  suit 
by  administrator  against  domestic  corporation  and  foreign  administrator 
for  judgment  that  stock  held  by  decedent  was  community  property; 
dissenting  opinion  in  Miller's  Estate  v.  Executrix  of  Miller's  Estate, 
90  Kan.  827,  Ann.  Oas.  1915B,  699,  L.  B.  A.  1915D,  866,  136  Pac.  258, 
majority  holding  situs  of  stock  of  State  corporation  owned  by  non- 
resident at  time  of  his  death  was  domicile  of  decedent. 

Distinguished  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co., 
191  Fed.  912,  913,  Circuit  Court  had  jurisdiction  of  ejectment  because 
of  diverse  citizenship  and  defendant  served  in  district,  though  neither 
party  was  a  resident;  Jones  v.  Gould,  149  Fed.  158,  80  C.  C.  A,  1,  deny- 
ing Federal  jurisdiction,  under  Act  of  March  3,  1875,  c.  137,  §  8,  over 
suit  by  member  of  syndicate,  to  wind  up  its  affairs  and  for  appoint- 
ment of  receiver  on  ground  of  mismanagement  by  managers;   York 
County  Sav.  Bank  v.  Abbot,  139  Fed.  993,  denying  jurisdiction  of  Dis- 
trict Court  for  District  where  property  situated,  over  suit  by  lessee 
against  nonresident  lessor  to  compel  defendant  to  buy  building  or  sell 
land,  where  defendant  has  not  appeared ;  Delta  Trust  etc.  Co.  v.  Pearce, 
92  Miss.  381,  45  South.  982,  will  valid  in  State  of  testator's  residence 
and  probated  there  disposing  of  stock  of  corporation  of  this  State 
authorizes  devisee  to  compel  transfer  of  stock  by  corporation,  though 
will  not  valid  in  this  State ;  dissenting  opinion  in  Hook  v.  Hoffman,  16 
Ariz.  564,  147  Pac.  732,  majority  holding  court  had  jurisdiction  of  suit 
against  nonresident  to  determine  ownership  of  stock  of  domestic  cor- 
poration. 

Venue  of  action  to  recover  shares  of  stock.  Note,  Ann.  Oas. 
1913D,  506,  507. 

Pederal  court  sitting  in  State  mutt  enforce  laws  of  State  in  respect  to 
eerporations  created  by  It. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  963,  and  Harris  v.  Egger, 
226  Fed.  395,  both  following  rule;  American  Ball  Bearing  Co.  v. 
Adams,  222  Fed.  972,  whether  organization  was  corporation  de  jure  de- 
termined by  State  law;  Gundry  v.  Reakirt,  173  Fed.  171,  stockholders' 
interest  in  New  Jersey  corporation  doing  business  in  Pennsylvania  can- 
not be  reached  on  execution  in  latter  State. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originatinjj;  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  434. 


177  U.  S.  15-47  NOTES  ON  U.  S.  REPORTS.  458 

177  XT.  S.  15-20,  44  L.  Ed.  652,  20  Sup.  Ot.  538,  THOBP  ▼.  BOMinFIELD. 

Where  defendant  reduces  Judgment  against  Mm  below  Julsdictioiiat 
amount,  court  will  not  review  it 

Approved  in  Pacific  Coast  Steamship  Co.  ▼.  Pauch,  180  U.  8.  636, 
45  L.  Ed.  709,  21  Sup.  Ct.  922,  reaffirming  rale ;  Princeton  Coal  etc.  Ck>. 
V.  Gilmore,  170  Ind.  370,  83  N.  E.  502,  dismissing  appeal  on  release  of 
judgment  recovered  on  behalf  of  corporation  by  authority  of  all  stock- 
holders and  directors. 

177  V.  8.  20-28,  44  L.  Ed.  864,  20  8ap.  Ot.  580,  QTJAOSENBirSH  ▼.  UNITED 
STATES. 

President  has  j;H>wer  to  dismiss  officer  of  army  or  navy. 
Approved  in  United  States  v.  Root,  18  App.  D.  C.  242,  following  rule; 
State  ex  rel.  Poole  v.  Peake,  18  N.  D.  110,  120  N.  W.  51,  upholdiiig 
order  of  Governor  retiring  officer  of  national  g^ard. 

177  XT.  a  28-47,  44  L.  Ed.  657,  20  Sup.  Ot  518,  WATEBS-PIEBOE  OIL  OO. 
V.  TEXAB. 

Wliere  meaning  of  statutes  Is  plain,  courts  will  not  change  by  oon* 
struction. 

Approved  in  State  v.  Smiley,  65  Kan.  255,  69  Pac.  204,  holding  ob- 
jections to  validity  of  statute  cannot  be  made  by  those  not  within  leg^- 
lative  intent;  Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  576,  96 
Am.  St.  Rep.  493,  62  L.  R.  A.  407,  34  South.  555,  556,  holding  uncon- 
stitutional Laws  of  1898,  providing  that  every  employee  of  any  cor- 
poration should;  have  same  remedy  for  injury  from  fellow-servants  as 
others  not  servants. 

Distinguished  in  dissenting  opinion  in  State  v.  Smiley,  65  Kan. 
878,  69  Pac.  211,  212,  majority  holding  objections  to  validity  of  anti- 
trust law  of  1897  cannot  be  made  by  persons  not  within  legislative 
intent. 

Transactions  in  interstate  commerce  are  not  affected  by  statute  impos- 
ing conditions  on  foreign  corporation  doing  business  In  State. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar  Co.,  162  Wis. 
380,  381,  156  N.  W.  608,  609,  holding  statute  increasing  free  time  for 
unloading  slow  freight  is  void  under  commerce  clause ;  dissenting  opinion 
in  Independent  Tug  Line  v.  Lake  Superior  Lumber  etc.  Co.,  146  Wis. 
129,  131  N.  W.  411,  majority  holding  contract  for  towage  on  inter- 
national body  of  water  between  points  in  State  was  subject  to  State 
laws  relating  to  foreign  corporations. 

« 
Foreign  corporation  is  not  a  citizen  within  constitutional  guaranty  of 

equal  privileges  and  immunities. 

Approved  in  Anglo-American  Prov.  Co.  ▼.  Davis  etc.  Co.  (No.   1), 

191  U.  S.  375,  48  L.  Ed.  227,  24  Sup.  Ct.  93,  upholding  N.  Y.  Code  Civ. 
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^l^^'9     §  1780,  limiting  actions  bj  one  foreign  corporation  against  an- 
't;o  certain  specified  cases;  Carroll  v.  Greenwich  Ina.  Co.,  199  U.  S. 
L.  Ed.  249,  26  Sup.  Ct.  66,  arguendo. 

S'fcafcte  has  power  to  impose  snch  conditions  as  it  pleases  on  foreign  cor- 

.0X18  seeking  to  do  business  therein. 

g  -^I>l>roved  in  Old  Wayne  Mut.  life  Assoc,  v.  McDonough,  204  V.  S.  21, 

1«-     Ed.  851,  27  Sup.  Ct.  236,  State  may  require  foreign  insurance 

g  ^P*»«y  to  stipulate  for  service  of  process  on  insurance  commissioner; 

2-.*    ^Ml^ry's  Franco- American  Petroleum  Co.  v.  State  of  West  Virginia, 

^  ^  tJ,  S.  191,  51  L.  Ed.  147,  27  Sup.  Ct.  132,  State  may  put  nonresident 

^^^^stic  corporations  and  foreign  corporations  doing  business  in  State 

2^.    ^^me  basis  as  to  service  of  process ;  Security  etc.  Ins.  Co.  v.  Prewitt, 

n^^  ^-  S.  249,  50  L.  Ed.  1016,  26  Sup.  Ct.  619,  upholding  Kentucky  stat- 

ct^^  ^'*X)viding  that  foreign  insurance  company  removing  suit  to  Federal 

O^^T^      shall  have  license  to  do  business  in  State  revoked;  National 

Sx^^^n  Oil.  Co.  V.  Texas,.  197  U.  S.  127,  131,  132,  49  L.  Ed.  693.  695,  25 

'^   ^  *    Ot.  379,  foreign  corporation  whose  license  to  do  business  in  Texas 

^x^^5*&ht  to  be  forfeited  by  suit  under  State  Anti-trust  Act,  not  denied 

protection,  where  discriminatory  features  of  prior  act  have  been 
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<^>^ed  by  Texas  act  of  1899;  Cable  v.  United  States  life  Ins.  Co., 
\^\\F.  S.  307,  48  L.  Ed.  196,  24  Sup.  Ct.  78,  holding  corporation  created 
l,y  one  State  can  operate  in  another  only  so  far  as  permitted  by  con- 
sent of  latter,  subject  to  conditions  imposed ;  Fidelity  Mut.  Life  Assn.  v. 
Mettler,  185  U.  S.  326,  327,  46  L.  Ed.  938,  22  Sup.  Ct.  669,  upholding 
Rev.  Stats.  Tex.  1895,  art.  3071,  imposing  liability  for  twelve  per  cent 
damages  and  reasonable  counsel  fees  for  failure  to  pay  loss  within  time 
specified  by  policy;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Zemecke,  183  U.  S. 
588,  46  L.  Ed  841,  22  Sup.  Ct.  232,  holding  corporation  organized  under 
Nebraska  act  of  1867,  accepts  section  3,  imposing  absolute  liability  for 
injury  except  when  caused  by  passenger's  criminal  negligence  or  viola^ 
tion  of  known  rule;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Warren,  181 
U.  S.  76,  46  L.  Ed.  768,  21  Sup.  Ct.  536,  upholding  Ohio  Rev.  Stats.  1894, 
§  3625,  providing  that  answers  of  applicant  to  bar  recovery  must  be 
willfully  false  and  induce  issuance  of  policy;  New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  396,  44  L.  Ed.  1122,  20  Sup.  Ct.  965,  upholding  ex- 
emption of  policies  of  foreign  insurance  companies  from  operation  of 
Mo.  Stats.,   §  5983,   rendering  policies   nonforfeitable   for   default   in 
premium;  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  399,  115 
O.  C.  A.  288,  holding  service  on  State  auditor  of  summons  against  for- 
eign corporation   sufficient   under  West   Virginia   statute;    Swarts   v. 
Christie  Grain  etc.  Co.,  166  Fed.  340,  upholding  Nebraska  statute  for 
service  on  agent  of  foreign  corporation  doing  business  in  State ;  Groton 
Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  151  Fed.  877,  holding  con« 
tracts  of  foreign  corporations  not  complying  with  State  law  were  not 
made  void  by  that  law,  and  suit  lay  thereon  in  Federal  court ;  Jones  v. 
Ifntual  Fidelity  Co.,  123  Fed.  532,  holding  complainants  entitled  to 
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recover  money  paid  to  corporation  under  illegal  contract  without  knowl- 
edge of  illegality,  consisting  in  noncompliance  with  statute;  London, 
Paris  etc.  Bank  v.  Aronstein,  117  Fed.  608,  54  C.  C.  A.  663,  holding 
under  California  Constitution  and  laws  executrix  of  stockholder  of 
foreign  corporation  operating  within  State  entitled  to  have  stock  trans- 
ferred to  her  name  at  California  office ;  McClain  v.  Provident  Sav.  Life 
Assur.  Soc,  110  Fed.  92,  49  C.  C.  A.  31,  holding  State  decisions  that 
Pennsylvania  law  that  mistakes  made  in  good  faith  in  answers  in  ap- 
plication warrant  no  forfeiture  applies  to  foreign  companies,  bind  Fed- 
eral court ;  Corley  v.  Travelers'  Protective  Assn.,  105  Fed.  859, 46  C.  C.  A. 
278,  holding  certificate  issued  by  nonresident  insurance  company  through 
post  in  Kentucky  subject  to  Ky.  Stats.,  §  679,  requiring  attachment  of 
copy  of  corporation  constitution  to  policy;  State  v.  Hodges,  114  Ark. 
164,  169  S.  W.  945,  State  may  require  foreign  corporations  shall  not 
remove  suits  against  them  to  Federal  court;  Woodson  v.  State,  69  Ark. 
628,  65  S.  W.  468,  upholding  Acts  1899,  p.  165,  requiring  coal  corpora- 
tions selling  coal  by  weight  to  weigh  same  before  it  is  screened;  Man- 
ning V.  Chesapeake  etc.  Telephone  Co.,  18  App.  D.  C.  216,  holding  Con- 
gress could  fix  rates  of  foreign  telephone  company  doing  business  in 
District ;  North  American  Ins.  Co.  v.  Yates,  214  111.  276,  73  N.  E.  425, 
under  Hurd's  Rev.  Stats.  1893,  c.  73,  par.  3,  insurance  superintendent 
could  maintain  bill  against  foreign  insurance  companies  to  restrain  them 
from  doing  business  in  State  for  failure  to  comply  with  laws ;  Old  Wayne 
Mut.  Life  Assn.  v.  McDonough,  164  Ind.  327,  73  N.  E.  705,  upholding 
Pennsylvania  statute  requiring  foreign  insurance  companies  desiring 
to  do  business  to  appoint  resident  process  agent  or  agree  that  process 
served  on  insurance  commissioner  shall  bind  them;  State  ex  rel.  Cole- 
man V.  Western  Union  Tel.  Co.,  75  Kan.  628,  644,  90  Pac.  306,  312, 
oust;ing  foreign  telegraph  company  for  failure  to  pay  license  tax  re- 
quired by  statute  as  condition  for  permit ;  Commonwealth  v.  Read  Phos- 
phate Co.,  113  Ky.  38,  67  S.  W.  46,  upholding  Ky.  Stats.,  §  571,  requiring 
corporations,  except  foreign  insurance  companies,  to  file  statement  giv- 
ing location  of  office  in  State  and  name  of  process  agent;  Marconi 
Wireless  Tel.  Co.  v. .  Commonwealth,  218  Mass.  581,  Ann.  Cas.  19160, 
214,  106  N.  E.  320,  upholding  foreign  corporation  tax  law  of  1909; 
S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  47,  Ann.  Gas. 
1913C,  805,  98  N.  E.  1062,  upholding  statute  imposing  one-fiftieth  of 
one  per  cent  as  excise  tax  on  total  stock  of  foreign  corporation  doing 
business  in  State;  New  York  Life  Ins.  Co.  v.  Hardison,  199  Mass.  199, 
127  Am.  St.  Rep.  478,  85  N.  E.  413,  upholding  and  construing  statute 
requiring  certain  provisions  in  insurance  policies;  Attorney  General  v. 
Electric  etc.  Battery  Co.,  188  Mass.  240,  74  N.  E.  467,  upholding  act  of 
1903,  requiring  foreign  corporation  to  file  annual  certificate  of  certain 
facts  with  Secretary  of  State ;  Attorney  General  v.  Booth  &  Co.,  143  Mich. 
102,  106  N.  W.  872,  upholding  Anti-trust  Act  of  1899,  which  provides 
for  revocation  of  certificate  of  foreign  corporation  violating;  act;  State 
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V.  Vandiver,  222  Mo.  230,  235,  121  S.  W.  61,  53,  upholding  statute  pro- 
hibiting foreign  insurance  companies  paying  in  excess  of  certain  salaries 
to  officers  from  doing  business  in  State;  Burridge  v.  New  York  Life 
Ins.   Co.,  211  Mo.  181,  109  S.  W.  667,  holding  foreign  insurance  com- 
pany accepts  terms  of  policy  required  by  statute;  State  ex  rel.  General 
Elec.   Co.  V.  Alderson,  49  Mont.  36,  140  Pac.  86,  upholding  statute  re- 
qiuring  recording  fee  of  foreign  corporations  based  on  capital  stock; 
Boston  Ice  Co.  v.  Boston  &  Maine  R.  R.  Co.,  77  N.  H.  13,  Ann.  Gag. 
1914A.  1090,  45  L.  B.  A.  (N.  S.)  836,  86  Atl.  357,  holding  foreign  in- 
surance company  limited  by  statutes  of  State  as  to  right  to  subrogar 
tioQ  to  claim  of  railroad  causing  fire;  People  t.  Mensching,  187  N.  T. 
25,  10  Ann.  Oas.  101,  10  L.  B.  A.  (N.  S.)  626,  79  N.  E.  889,  holding 
^oid,  statute  imposing  tax  of  two  leents  a  share  on  stock  transfers  of 
domestic  and  foreign  corporation  regardless  of  value  of  shares;  Anglo- 
^erican  Provision  Co.  v.  Davis  Provision  Co.,  169  N.  Y.  611,  62  N.  E. 
^>   upholding  Code  Civ.  Proc.,   §  1780,  prohibiting  actions  between 
lOTcign  corporations,  except  where  cause  arose  within  State;  New  York 
^^^e  Ins.  Co.  V.  Bradley,  83  S.  C.  424,  65  S.  E.  434,  tax  on  gross  in- 
^otne  in  State  of  foreign  insurance  companies  held  void ;  State  v.  Central 
dumber  Co.,  24  S.  D.  167,  42  L.  R.  A.  (N.  S.)  804,  123  N.  W.  616,  com- 
plaint in  civil  action  brought  under  statute  to  forfeit  right  of  corpora- 
tion to  do  business  in  State  for  engaging  in  monopoly  held  sufficient; 
North  British  &  Mercantile  Co.  v.  Craig,  106  Tenn.  630,  631,  62  S.  W. 
^^7,  holding  insurance  commissioner  cannot  be  restrained  from  revok- 
ln^  insurance  company's  license  to  0{>erate  within  State  for  violation 
of  Acts  1895,  c.  160;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.   753, 
78  Am.  St.  Rep.  961,  59  S.  W.  1041,  upholding  Acts  1897,  c.  94,  pro- 
hibiting  combinations  lessening  competition  in  commodities  and  pro- 
viding that  foreign  corporations  violating  same  shall  be  excluded  from 
State;  State  v.  Shipper's  Compress  etc.  Co.,  95  Tex.  611,  69  S.  W.  61, 
upholding  Anti-trust  Act  of  1895,  preventing  combinations  in  restraint 
of  trade,  so  far  as  authorizing  State  to  forfeit  licenses  of  foreign  cor- 
porations for  violating  same ;  Cook  v.  Rowland,  74  Vt.  397,  93  Am.  8t. 
R«P.  914,  52  Atl.  974,  upholding  Vt.  Stats.,  §  4181,  prohibiting  foreign 
insurance   companies   operating   within   State   unless   filing   statement 
with  Secretary  of  State  and  appointing  agent  resident  of  State ;  Chicago 
Title  etc.  Co.  v.  Bashford,  120  Wis.  284,  97  N.  W.  941,  construing  Rev. 
Shts,  1898,  §  1770b,  making  void  all  contracts  affecting  its  personal 
liability  or  relating  to  property  in  State  made  by  foreign  corporations 
not  complying  with  certain  requirements ;  Ashland  Lumber  Co.  v.  Detroit 
Salt  Co.,  114  Wis.  78,  89  N.  W.  908,  upholding  Rev.  Stats.  1898,  as 
amended,  providing  conditions  for  operation  within   State  of  foreign 
corporations  declaring  contracts '  made  before  compliance  with  condi- 
tions wholly  void;  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  52,  55,  54  L.  Ed.  876,  878,  30  Sup.  Ct.  190,  majority 
holding  void,  Kansas  statute  imposing  tax  on  foreign  telegraph  com- 
pany doing  business  in  State  based  on  whole  capital  stock. 
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Distinguished  in  Pullman  Co.  ▼.  Kansas,  216  U.  S.  67,  72,  54  L.  Ed. 
386,  388,  30  Sup.  Ct.  232,  holding  void,  under  commerce  clause,  Kansas 
statute  taxing  sleeping-car  company  on  basis  of  whole  capital  stock; 
American  Surety  Co.  v.  Shallenberger,  183  Fed.  638,  holding  void  statute 
fixing  maximum  premiums  for  surety  companies;  Kansas  Natural  Gas 
Co.  V.  Haskell,  172  Fed.  565,  holding  statute  prohibiting  taking  of  natural 
gas  from  State  for  sale,  is  void  under  commerce  clause;  H.  K.  Mulford 
Co.  V.  Curry,  163  Cal.  285,  125  Pac.  240,  holding  void,  license  tax  -based 
on  total  capital  stocb;  Wold  v.  J.  B.  Colt  Co.,  102  Minn.  389,  114  N.  W. 
243,  summons  cannot  be  served  on  one  who  is  agent  of  foreign  corpora- 
tiqn  by  estoppel  only;  Louisville  etc.  R.  Co.  v.  State,  107  Miss,  598,  65 
South.  881,  State  cannot  compel  foreign  corporation  doing  both  interstate 
and  intrastate  business  to  resort  only  to  State  courts;  State  ex  rel. 
Martin  v.  Farmers'  etc.  Bank,  93  Neb.  6,  139  N.  W.  655,  holding  void 
proviso  in  repealing  clause  to  amendment  to  Banking  Act  which  en- 
deavored to  keep  rei>ealed  provisions  in  force  as  to  banks  becoming 
national  banks  within  given  time. 

Corporation  is  creature  of  statute  creating  it  and  possesses  only  those 
properties  which  character  of  its  creation  oonf  exs  upon  it. 

Approved  in  Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed. 
530,  removal  petition  averring  corporation  to  be  "citizen"  of  named 
State  is  insufficient;  Continental  Life  Ins.  etc.  Co.  v.  Hattbaugh,  21 
Idaho,  294, 295, 121  Pac.  84,  corporation  is  not  "citizen''  within  meaning 
of  Fourteenth  Amendment ;  Jordan  v.  City  of  Logansport,  178  Ind.  660, 
99  N.  E.  1071,  upholding  statute  providing  cities  in  certain  cases  may 
grant  franchise  to  contractors  building  sewer  to  lease  same  for  drainage; 
Pittsburgh  etc.  Ry.  Co.  v.  Lightheiser,  168  Ind.  462,  78  N.  E.  1041,  cor- 
porations are  not  citizens  of  United  States  within  meaning  of  fifth 
amendment;  State  v.  Duluth  Board  of  Trade,  107  Minn.  534,  536,  23 
L.  R.  A.  (N.  S.)  1260, 121  N.  W.  406,  407,  rules  of  Duluth  board  of  trade 
held  not  in  violation  of  State  anti-trust  laws;  Ballard  v.  Mississippi 
Cotton  Oil  Co.,  81  Miss.  576,  579,  95  Am.  St.  Rep.  476,  62  L.  R.  A.  407, 
34  South.  555,  556,  holding  void  statute  regulating  right  of  employee  to 
recover  for  injuries,  applying  to  corporations  only. 

.  Invalid  amendment  to  validate  act  cannot  affect  its  validity. 
Approved  in  Gay  v.  Brent,  166  Ky.  860,  179  S.  W.  1059,  and  Union 
Sawmill  Co.  v.  Felsenthal,  85  Ark.  352,  108  S.  W.  220,  both  following 
rule. 

Repeal  by  implication  not  affected  where  repealing  act  is  unconstita- 
tional. 

Distinguished  in  Niagara  Fire  Ins.  Co.  v.  Cornell,  HO  Fed.  825,  holding 
Nebraska  Laws  1897,  preventing  combination  between  fire  insurance 
companies,  being  void,  does  not  withdraw  foreign  company's  right  t« 
operate  within  State. 

Repeal  of  statutes  by  implication.    Note,  88  Am.  8t.  R^.  296. 
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Illegal  tmsts  under  modem  anti-trust  laws.    Note,  64  L.  R.  A.  693. 

Exempting  wage-earners  from  anti-trust   laws.    Note,  62  L.  R.  A. 
(N.  S.)  528. 

Miscellaneous.  Cited  in  Waters-Pierce  Oil  Co.  ▼.  Texas,  212  U.  S.  101^ 
63  L.  Ed.  426,  29  Sup.  Ct.  220,  referring  historically  to  principal  case; 
American  Smelting  etc.  Co.  v.  People,  34  Colo.  256,  82  Pac.  536,  annual 
tax  on  business  of  foreign  corporation  engaged  in  interstate  commerce  is 
not  tax  on  interstate  commerce. 

177  U.  8.  48-61,  44  L.  Ed.  666,  20  Sup.  Ot  636»  IN  BS  GBOSSMATEB. 

Mandamus  Hw  to  oompei  court  to  take  Jurisdiction  wlieie  it  is  its  duty 
to  do  so. 

Approved  in  In  re  Connway,  178  U.  8. 425,  44  L.  Ed.  1136,  20  Sup.  Ct. 
953,  holding  mandamus  proper  remedy  to  compel  court  to  bring  in  party 
to  action  after  improper  refusal  to  do  so;  Collin  County  Nat.  Bank  v. 
Hughes,  152  Fed.  416,  81  C.  C.  A.  556,  mandamus  lies  to  require  Circuit 
Court  to  prescribe  method  and  direct  service  of  wri|  of  scire  facias; 
Gilbert  v.  Shaver,  91  Ark.  238, 120  S.  W.  836,  mandamus  lies  to  require 
chancery  court  to  take  jurisdiction  of  proceedings  improperly  transferred 
to  Circuit  Court;  State  ex  rel.  MoGovem  v.  Williams,  136  Wis.  8,  20 
L.  B.  A.  (N.  S.)  941, 116  N.  W.  227,  State  ex  rel.  Umbreit  v.  Helms,  136 
Wis.  441,  118  N.  W.  161,  both  holding  mandamus  lies  to  compel  Circuit 
Court  to  proceed  with  criminal  case  where  it  refuses  to  do  so  and  wrong- 
fully quashes  complaint. 

Distinguished  in  Re  Pollitz,  206  U.  S.  331,  61  L.  Ed.  1084,  27  Sup.  Ct. 
729,  and  Ex  parte  Nebraska,  209  TT.  S.  442,  52  L.  Ed.  879,  28  Sup.  Ct. 
581,  both  holding  mandamus  does  not  lie  to  oorrect  decision  that  sepa- 
rable controversy  exists;  Smith  v.  Carter,  107  Ark.  23,  154  S.  W.  952, 
mandamus  does  not  lie  to  compel  reinstatement  of  case  on  law  docket, 
where  court  had  heard  and  denied  motion  to  reinstate. 

Right  to  mandamus  to  compel  proper  official  to  enter  judgment  by 
default.    Note,  Ann.  Gas.  1913B,  344. 

Sui>erintending  control  over  inferior  tribunals.    Note,  20  L.  B.  A. 
(N.  S.)  951. 

Plalntifl  cannot  sue  out  writ  of  error  before  final  Jadgment  entered. 
Approved  in  L.  £.  Waterman  Co.  v.  Parker  Pen  Co.,  107  Fed.  143,  46 
C.  C.  A.  203,  holding  not  final,  under  29  Stat.  695,  order  vacating  service 
on  foreign  corporation  for  nonservice  at  place  of  business  where  order 
did  not  show  that  defendant  had  no  place  of  business  within  district. 

Sufficiency  of  service  on  single  partner  in  action  against  partner- 
ship.   Note,  20  Ann.  Gas.  1238. 

177  XT.  &  51-^  44  L.  Ed.  667,  20  Sup.  Ot.  564,  FABMEBS*  IX>AN  ft  TRUST 
CO.  ▼.  LAKE  8TBEET  ELEVATED  BY.  00. 

Salt  In  equity  is  commenced  by  filing  a  bill  of  complaints 
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Approved  in  Waldo  v.  Wilson,  231  Fed.  657,  and  Armstrong  Cork  Co. 
V.  Merchants'  Refrigerating  Co.,  184  Fed.  206,  107  C.  C.  A.  93,  both 
following  rule;  Continental  etc.  Bk.  v.  North  Platte  Valley  Irr.  Co.,  219 
Fed.  442,  135  C.  C.  A.  150,  filing  of  cross-bill  is  commencement  of  suit; 
Mound  City  Co.  v.  Castleman,  177  Fed.  613,  514,  State  court,  by  filing  of 
petition  to  partition  land,  acquired  extensive  jurisdiction;  Humane  Bit 
Co.  V.  Bamet,  117  Fed.  318,  holding  suit  in  equity  in  Federal  court  com- 
menced by  filing  bill;  Wells  v.  Montcalm  Circuit  Judge,  141  Mich.  62, 
104  N.  W.  319,  where  bill  for  divorce  filed  in  proper  Circuit  Court  and 
process  placed  in  sheriff's  hands  for  service,  another  Circuit  Court  has 
no  jurisdiction  of  divorce  bj^  defendant  in  first  suit;  Blardslee  v.  Ingra- 
ham,  183  N.  Y:  421,  76  N.  E.  479,  where  Federal  attachment  issued 
against  property  of  defendant  corporation  and  writ  filed  in  of&ce  of  clerk 
for  district  in  which  property  situated,  before  State  action  for  ^ssolu- 
tion  in  which  receiver  appointed,  State  court  could  not  enjoin  marshal's 
execution  sale;  Chicago  Grain  Door  Co.  v.  Chicago  etc.  R.  Co.,  137  Fed. 
103,  arguendo. 

Poflsesslon  of  tha  res  vests  the  court  wliich  haa  flnt  acquired  JnxlsdiG- 
tion  with  power  to  hear  and  determine  all  controvendeB  relating  thereto,  and 
for  the  time  being  disablee  all  other  courts  of  co-ordinate  jurisdiction  from 
exercising  like  power,  and  rule  is  not  restricted  to  cases  where  property  has 
been  actoaJly  seized. 

Approved  in  Palmer  v.  Texas,  212  U.  S.  129,  58  L.  Ed.  440,  29 
Sup.  Ct.  230,  court  acquires  jurisdiction  over  property  on  appointment 
of  receiver;  Empire  Trust  Co.  v.  Brooks,  232  Fed.  644,  645,  646,  Federal 
court  acquires  priority  by  appointment  of  receiver  in  action  to  foreclose 
mortgage  before  such  appointment  in  pending  suit  in  State  court  to  dis- 
solve corporation ;  Equitable  Trust  Co.  v.  Western  Pac  Ry.  Co.,  231  Fed. 
489,  court  having  possession  through  receiver  of  property  of  insolvent 
corporation  may  enjoin  suit  affecting  res  in  another  district;  In  re 
Rohrer,  177  Fed.  383, 100  C.  C.  A.  613,  and  In  re  Schmidt,  224  Fed.  815, 
both  holding  Federal  court  in  bankruptcy  could  not  enjoin  sale  under 
State  court  pf  property  of  bankrupt  under  mortgage  executed  more  than 
four  months  before  bankruptcy;  Sharp  v.  Bonham,  213  Fed.  668,  Fed- 
eral court  retains  jurisdiction  to  end  in  class  suit,  though  decree  obtained 
in  State  court  on  same  matter  is  suit  commenced  pending  appeal  in  Fed- 
eral «o«rt  suit;  Corbett  v.  Riddle,  209  Fed.  816, 126  C.  C.  A.  536,  juris- 
diction obtained  on  filing  petition  in  bankruptcy  is  exclusive  of  right  of 
State  court  to  interfere  with  property  claimed  by  estate  in  bankruptcy ; 
McKinney  v.  Kansas  Natural  Gas  Co.,  206  Fed.  775,  and  McKinney  v. 
Landon,  209  Fed.  306,  126  C-  C.  A.  226,  both  holding  in  salt  in  State 
court  to  oust  foreign  corporation  for  violation  of  law,  where  receiver 
prayed,  court  has  jurisdiction  of  its  property  to  exclusion  of  Federal 
court  in  subsequent  suit  where  receiver  first  appointed;  Scott  v.  (George's 
Creek  Coal  etc.  Co.,  202  Fed.  256,  holding  stockholders'  suit  for  dissolu> 
tion  of  corporation  and  distribution  of  assets,  and  appointment  of  ro- 
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ceiver  excluded  suit  in  Federal  court  by  assignee  in  bankruptcy  for  relief 
based  on  bankrupt's  stock;  Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919, 
State  court  in  prior  suit  by  stockholder  against  corporation  and  others 
allying  conspiracy  to  wreck  it  and  praying  receiver,  has  exclusive  juris- 
diction as  against  Federal  court  in  suit  by  defendants  in  first  suit  asking 
that  corporation  be  adjudged  insolvent ;  Hirsch  v.  Independent  Steel  Co., 
196  Fed.  112,  suit  in  State  court  to  enforce  mechanic's  lien  on  realty  of 
corporation  excludes  suit  in  Federal  court  to  dissolve  corporation; 
People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  402, 403,  Federal  court 
will  not  entertain  suit  to  restrain  enforcement  of  city  ordinance  where 
suit  pending  in  State  court  on  same  cause ;  Mound  City  Co.  ▼.  Castleman, 
187  Fed.  924,  925, 110  C.  C.  A.  55,  decree  in  State  court  in  partition  suit 
held  to  estop  defendant  therein  from  presenting  claims  therein  adjudi* 
eated  in  suit  commenced  in  Federal  court  after  first  suit  filed,  and  before 
summons  served ;  Holmes  v.  Dowie,  177  Fed.  183,  100  C.  C.  A.  390,  Fed- 
eral court  having  possession  of  lands  by  receiver  could  enjoin  proceed- 
ings in  State  court  to  fasten  easement  thereon;  Underground  Elec.  Rys. 
Co.  v.  Owsley,  169  Fed.  676,  holding  Federal  court  could  appoint  receiver, 
at  suit  of  creditor,  of  estate  where  probate  proceedings  are  in  abeyance ; 
McClaren  v.  United  Shoe  Mach.  Co.,  166  Fed.  711,  92  C.  C.  A.  384, 
defendant  counterclaiming  in  ejectment  in  State  court  could  not  sue  in 
equity  in  Federal  court  for  same  relief;  Interstate  Ry.  Co.  v.  Philadelphia 
etc.  Ry.  Co.,  164  Fed.  771,  suit  by  mortgage  creditor  in  State  court  asking 
receiver  excludes  power  of  Federal  court  to  apjwint  receivers  of  same 
property  in  subsequent  suit  against  same  defendants;  CuUom  v.  Traders' 
[ns.  Co.,  163  Fed.  47,  89  C.  C.  A.  295,  refusing  to  enjoin  suit  in  State 
court  to  dissolve  insurance  corporation ;  Sullivan  v.  Algrem,  160  Fed.  370, 
87  C.  C.  A.  318,  State  court  held  to  have  exclusive  jurisdiction  through 
prior  appointment  of  receiver  for  property  of  insolvent  corporation; 
Lang  V.  Choctaw  etc.  R.  Co.,  160  Fed.  359,  87  C.  C.  A.  307,  Federal  court 
held,  under  facts,  to  have  exclusive  jurisdiction  of  property  of  railroad 
in  foreclosure  proceedings;  State  v.  Palmer,  158  Fed.  709,  22  L.  B.  A. 
(N.  S.)  316,  85  C.  C.  A.  603,  State  court  held  to  have  exclusive  posses- 
sion of  property  of  corporation,  though  receiver  appointed  and  qualified 
had  not  actually  taken  possession ;  Cochran  v.  Pittsburg  etc.  R.  Co.,  158 
Fed.  551,  Federal  court  cannot  foreclose  mortgage  on  railroad  property 
in  custody  of  State  court  through  receiver;  In  re  Alton  Mfg.  Co.,  158 
Fed.  369,  writ  of  replevin  sued  out  by  seller  cannot  be  levied  on  property 
of  bankrupt  after  adjudication  and  appointment  of  receiver,  though  sued 
out  before;  Lamar  ▼.  Spalding,  154  Fed.  29,  83  C.  C.  A.  Ill,  proceeding 
for  writ  of  assistance  in  State  court  after  sale  on  foreclosure  does  not 
bar  ejectment  in  Federal  court  by  same  party;  Farmers'  Loan  etc.  Trust 
Co,  V.  Lake  St.  Elev.  R.  R.  Co.,  122  Fed.  919,  59  C.  C.  A.  140,  holding 
filing  of  bill  in  Circuit  Court  in  foreclosure  suit  acquired  jurisdiction  to 
determine  its  own  jurisdiction;  McDowell  v.  McCormick,  121  Fed.  65, 
57  C.  C.  A.  401,  holding  court  entering  order  restraining  corporation  from 
XVUi— 30 
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disposing  of  property  and  apix>inting  receiver  acquired  jurisdiction  to 
exclusion  of  coirt  of  concurrent  jurisdiction ;  Baltimore  etc.  R.  R.  Co.  v. 
Wabash  R.  R.  Co.,  119  Fed.  679,  680,  57  C.  C.  A.  322,  holding  in  cases 
of  concurrent  jurisdiction  in  rem  court  first  acquiring  jurisdiction  of  res 
has  exclusive  control  of  matter;  McEechney  v.  Weir,  118  Fed.  807,  65 
C.  C.  A.  417,  holding  Federal  court  having  entered  order  restraining  sale 
of  firm's  assets,  motion  for  receivership  being  pending,  has  exclusive 
control  of  whole  matter;  Hutchinson  v.  American  Palace-Car  Co.,  104 
Fed.  184,  holding  interlocutory  receivership  of  corporation  should  not  be 
granted  without  public  notice  except  in  emergencies,  but  when  granted 
covers  assets  within  bill;  Cobb  v.  Camden  Savings  Bank,  106  Me.  184, 
20  Ann.  Oaa.  547,  76  Atl.  670,  in  proeedings  under  State  statute  for 
winding  up  affairs  of  corporation  property  is  in  custodia  legis  from  time 
of  service  of  process;  State  ex  rel.  Parsons  Min.  Co.  v.  McClure,  17  K.  M. 
707,  133  Pac.  1067,  District  court  having  jurisdiction  of  insolvency  pro- 
ceeding has  right  to  administer  estate  as  against  another  District  Court 
in  which  subsequent  suit  filed  to  foreclose  mortgage;  Goodnough  Mer- 
cantile Co.  V.  Galloway,  48  Or.  244,  84  Pac.  1051,  where  State  court  had 
no  jurisdiction  of  subject  matter  of  suit  against  trustee  in  bankruptcy, 
trustee  by  answering  and  asking  affirmative  relief  did  not  confer  juris- 
diction ;  Tenth  Nat.  Bank  v.  Smith  Const.  Co.,  227  Pa.  361,  136  Am.  St. 
Rep.  884,  76  Atl.  70,  receiver  first  appointed  has  right  to  collect  assets 
as  against  later  ancillary  receiver;  Waters-Pierce  Oil  Co.  v.  State,  47 
Tex.  Civ.  167,  103  S.  W.  839,  State  court  acquired  exclusive  jurisdiction 
over  property  of  corporation  by  appointment  of  receiver  in  proceedings 
to  forfeit  franchise;  State  v.  Superior  Court,  87  Wash.  604,  151  Pac. 
1096,  court  of  county  in  which  suit  asking  receiver  first  commenced  for 
insolvent  corporation  has  exclusive  jurisdiction  of  res  without  reduction 
to  possession. 

Distinguished  in  Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed. 
36,  99  C.  C.  A.  500,  Circuit  Court  may  appoint  receiver  for  estate  pend- 
ing probate  of  will ;  Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  171 
Fed.  49,  28  L.  R.  A.  (N.  S.)  620,  96  C.  C.  A.  285,  Federal  court  having 
possession  in  suit  founded  on  creditor's  bill  could  not  enjoin  actions  in 
personam  in  State  courts  not  involving  lien  on  property;  Knott  v« 
Evening  Post  Co.,  124  Fed.  352,  holding  Federal  court  entertaining  suit 
for  appointment  of  receiver  subsequent  to  siiit  in  State  court  for  inspec- 
tion of  books  only  acquires  exclusive  jurisdiction;  Hale  v.  Coffin,  114 
Fed.  575,  holding  where  administration  of  estate  completed  by  probate 
court,  equity  has  jurisdiction  to  subject  property  in  hands  of  distributee 
to  decedent 's  debts ;  Oliver  v.  Parlin  &  Orendorff  Co.,  105  Fed.  275,  45 
r.  C.  A.  200,  holding  Federal  court  not  vested  with  jurisdiction  sufficient 
to  restrain  State  suit,  where  in  suit  to  cancel  deed  for  fraud  grantee 
alleged  transfer  to  plaintiff  in  State  suit;  Grand  Cent.  Mining  Co.  v. 
Mammoth  Mining  Co.,  36  Utah,  374,  Ann.  Oas.  1912A,  254,  104  Pac.  576, 
pendency  of  writ  of  error  on  judgment  dismissing  counterclaims  before 
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i^aes  raised  by  complaint  were  determined  does  not  stay  determination 
^^  such  issues. 

Ri^ht  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Oas.  1912A,  150. 

Xiiitmctton  against  proceedings  to  foreclose  mortgage  in  Federal  court 

<^cii    lias  first  acquired  jurisdiction  aver  property  cannot  be  granted  by 

^te  court  In  wUcb  salt  is  brought  for  renunral  of  trustee. 

7^^Pl>aroved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145  Fed. 

9  76  C.  C.  A.  317,  where  county  commissioners  sued  treasurer  in  State 

g^^^^    to  restrain  payment  of  coupons  from  county  aid  bonds,  Federal 

/o^r*^    ^^ot  deprived  of  jurisdiction  over  suit  by  holder  of  couiwns  to  en- 

T-^  ^    I>ayment  and  enforce  trust  in  funds  applicable  thereto;  Louisville 

^\i^^    O).  V.  Knott,  130  Fed.  825,  65  C.  C.  A.  158,  where  property  of  ex- 

m^j         Corporation  being  administered  in  State  court  and  corporation  and 

tion^    ^^^  stockholders  appeared  therein,  and  pending  motion  for  inspec- 

e^VT^^^  books  collusive  Federal  judgment  obtained  by  creditor  and  re- 

^v       ^    \jnmediately  appointed,  who  took  possession.  State  court  had  prior- 

^    ^ V.  jurisdiction ;  Guaranty  Trust  Co.  ▼.  North  Chicago  St.  R.  Co.,  130 

^^&.  806,  807,  65  C.  C.  A.  65,  pendency  of  Federal  creditor's  suit  against 

Ttiilroad  for  whom  receiver  appointed,  but  whose  road  operated  under 

lease  by  Federal  receiver  of  lessee,  does  not  exclude  State  jurisdiction  by 

stockholders  to  enjoin  delivery  of  amended  lease;  Ridge  v.  Hanker,  132 

Fed.  602,  67  C.  C.  A.  596,  arguendo. 

Distinguished  in  Consumers '  Gas  Trust  Co.  v.  Quinby,  137  Fed.  893,  70 
C.  C.  A.  220,  noncitizen  stockholder  may  sue  in  Federal  court  to  restrain 
use  of  corporate  assets  in  ultra  vires  business,  notwithstanding  pendency 
of  State  suit  for  same  purpose ;  Cable  v.  United  States  Life  Ins.  Co.,  Ill 
Fed.  32,  49  C.  C.  A.  216,  holding  judgment  on  appeal  sustaining  Circuit 
Court's  jurisdiction  is  res  ad  judicata  on  second  appeal. 

Power  of  State  court  to  enjoin  proceedings  in  Federal  court.    Note, 
11  Ann.  Gas.  744,  745. 

Time  when  right  or  title  of  receiver  vests.    Note,  20  Ann.  Oas.  555. 

Miscellaneous.  Cited  in  Lake  Street  Elev.  R.  R.  Co.  v.  Farmers'  Loan 
&  Trust  Co.,  182  U.  S.  418,  45  L.  Ed.  1162,  21  Sup.  Ct.  870,  reciting  his- 
tory of  litigation. 

177  U.  8.  63-66,  44  Ii.  Ed.  672,  20  Sup.  Ot  671,  OAEMIOHAEL  v.  EBEBLE. 

Equal  division  of  court  on  motion  for  rehearing  leaves  decision  as  it 
stood. 

Approved  in  Charlottesville  etc.  Ry.  Co.  v.  Rubin,  107  Va.  752,  60  S.  E. 
102,  equal  division  of  appellate  court  is  affirmance. 

177  V.  0.  6&-103,  44  Ii.  Ed.  673,  20  Sup.  Ot.  646,  HOUSTON  *  TEZAB 
CENTBAIi  R.  R.  00.  v.  TEXAS. 

Federal  character  of  suit  must  appear  from  plaintiff's  statement  of  Us 
claim. 
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Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  63 
L.  Ed.  128,  29  Sap.  Ct.  42,  jurisdiction  cannot  be  based  on  anticipated 
defense  under  Federal  statute;  South  Carolina  y.  Virginia-Carolina 
Chemical  Co.,  117  Fed.  732,  holding  action  by  State  to  subject  foreign 
corporation  to  penalties  under  law  passed  under  police  power  not  remov- 
able where  neither  complaint  nor  statute  mention  Federal  laws;  Yazoo 
etc.  R.  R.  Co.  v.  Adams,  81  Miss.  114,  32  South.  946,  holding  where  rail- 
road property  escaped  taxation,  l^slature  may  subsequently  subject 
same  to  payment  of  back  taxation;  Shellenbarger  v.  Fewel,  34  Okl.  84, 
85,  124  Pac.  619,  620,  cause  not  removable  merely  because  it  becomes 
necessary  in  course  of  litigation  to  construe  Federal  statute 

Distinguished  in  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112  Fed.  181,  hold- 
ing right  to  removal  not  conditioned  on  showing  of  Federal  question  or 
Federal  nature  of  railway  in  complaint,  showing  of  such  facts,  in  petition 
being  sufficient. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L;  B.  A.  49. 

When  statute  is  alleged  unconstitutional  as  impairing  obligation  of  con- 
tract, Supreme  Court  must  determine  existence  of  contract^  and  whether  it 
Is  impaired  by  subsequent  legislation  given  effect  by  court  below. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  171,  59 
L.  Ed.  181,  35  Sup.  Ct.  62,  in  determining  whether  effect  given  by  State 
court  to  later  l^islation,  alleged  to  impair  obligation  of  contract,  court 
is  not  limited  to  consideration  of  language  of  opinion  of  State  court; 
Sullivan  v.  Stete  of  Texas,  207  U.  S.  423,  52  L.  Ed.  277,  28  Sup.  Ct.  215, 
holding  statute  confirming  Mexican  grant  did  not  amount  to  contract; 
St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U.  S.  147,  150,  45  L.  Ed.  791,  793, 
21  Sup.  Ct.  577,  578,  holding  decision  of  State  court  that  charter  of 
plaintiff  company  did  not  impose  duty  on  city  to  pay  for  unused  lamps 
did  not  preclude  Federal  court  from  inquiring  into  alleged  impairment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  578,  579. 

Reliance  on  Federal  statute  to  defeat  defense  as  ground  for  removal 
to  Federal  court.    Note,  17  L.  B.  A.  (N.  S.)  861,  862. 

When  municipality  contracts  for  improvement,  within  its  power,  and  an- 
gagee  to  pay  in  bonds  beyond  its  power  to  issue,  it  is  responsible  In  money 
for  work  done. 

Approved  in  Eeenan  &  Wade  v.  City  of  Trenton,  130  Tenn.  82,  Ann. 
Gas.  1916B,  519,  168  S.  W.  1055,  holding  city  liable  for  price  of  eleetrio 
light  plant,  where  bonds  issued  therefor  were  void. 
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177  XT.  8.  103-104,  44  L.  Ed.  690,  20  Bnp.  Ot.  550,  QALVEBTOTX  *  H.  8.  A. 
B.  R.  00.  V.  TEXA8. 

Not  cited. 
177  XT.  8.  104-124,  44  L.  Ed.  000,  20  Sup.  Ot.  6S7,  XmiTED  STATE8  ▼. 


Td  justify  confinnatlon  clalmaiit  most  eetabllsh  validity  of  title  lE»y  pre- 
ponderance of  proof. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  110,  114,  46  L.  Ed. 
774,  775,  21  Sup.  Ct.  568,  569,  holding  no  presumption  of  delegation  of 
power  by  Mexican  president  to  governor  of  province  to  make  valid  grant 
of  land. 

177  XT.  8.  126-182,  44  L.  Ed.  698,  20  Sup.  Ct.  668,  JAIUESTOWK  *  N.  B.  B. 
CO.  V.  JONES. 

Under  act  of  March  3,  1875,  grant  to  railroad  of  right  of  way  takes 
effect  on  construction  of  road. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  783,  80  Pac. 
404,  following  rule ;  Barlow  v.  Northern  Pac.  Ry.  Co.,  240  U.  S.  484,  486, 
60  L.  Ed.  760,  761,  36  Sup.  Ct.  456,  lights  of  railroad  are  paramount  over 
those  of  homestead  entryman  holding  patent  in  consequence  of  rights 
initiated  after  line  commenced  but  before  map  of  right  of  way  filed; 
Stalker  v.  Oregon  Short  Line  R.  R.  Co.,  225  U.  S.  146,  150,  56  L.  Ed. 
1030,  1081,  32  Sup.  Ct.  636,  selection  of  station  grounds  on  approval  re- 
lated back  and  became  superior  to  claim  of  entryman  made  pending 
approval;  Minneapolis  etc.  Ry.  Co.  v.  Doughty,  208  U.  S.  255,  52  L.  Ed. 
476,  28  Sup.  Ct.  291,  homestead  entry  made  after  final  survey  of  line 
but  before  construction  begins  or  approval  of  profile  held  superior  to 
rights  of  railroad;  United  States  v.  Chicago  etc.  Ry.  Co.,  207  Fed.  175, 
and  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  295,  296, 134  C.  C.  A. 
84,  both  holding  railroad  acquired  no  right  to  right  of  way  prior  to  con- 
struction of  road  superior  to  right  of  United  States  to  establish  forest 
reserve;  United  States  v.  Minidoka  etc.  R.  Co.,  190  Fed.  496,  111  C.  C.  A. 
323,  enjoining  railroad  from  entering  on  lands  reserved  for  irri.Eration 
project  prior  to  filing  and  approval  of  profile;  Oregon  Trunk  Line  v. 
Deschutes  R.  Co.,  172  Fed.  740,  enjoining  company  filing  later  profile 
from  entering  on  right  of  way  at  suit  of  company  making  earlier  filin<^ 
of  profile  and  receiving  approval ;  Wallula  Pac.  Ry.  Co.  v.  Portland  &  S. 
Ry.  Co.,  154  Fed.  903,  enjoining  entrance  on  lands  claimed  as  right  of 
way  by  plaintiff  which  had  complied  with  statute,  though  approval  not 
yet  given;  Bergstrom  t.  Alaska  Cent.  Ry.  Co.,  3  Alaska,  433,  holding 
railroad  became  vested  with  right  to  lands  under  act  of  May  14,  1898, 
on  performing  acts  required  thereby,  as  against  entryman  whose  entry 
was  not  complete;  Johnson  v.  Spokane  International  Ry.  Co.,  25  Idaho, 
394,  137  Pac.  895,  grant  is  complete  by  actual  occupation  though  profile 
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not  filed;  Oregon  Short  line  R.  Co.  v.  Stalker,  14  Idaho,  390,  94  Pac.  65, 
right  to  depot  grounds  claimed  on  profile  held  forfeited  by  failure  to 
have  notation  made  on  plats  of  local  land  ofiice;  State  ex  rel.  Hahler  v. 
Grimes,  96  Neb.  722,  148  N.  W.  943,  title  of  Union  Pacific  Railroad  to 
right  of  way  is  for  public  benefit,  and  could  not  be  divested  prior  to 
June  24, 1912;  Moran  v.  Chicago  etc.  R.  Co.,  83  Neb.  684, 120  N.  W.  194, 
holding  entry,  made  after  filing  survey  by  railroad,  was  subject  to  right 
of  way;  United  States  v.  Lee,  15  N.  M.  390,  110  Pac.  610,  right  of  way 
for  canal  acquired  under  act  of  March  3,  1891,  by  constructing  same; 
Northern  Pac.  Ry.  Co.  v.  Barlow,  26  N.  D.  163,  164,  143  N.  W.  904,  905, 
completion  of  grade  ready  for  ties,  preceded  by  filing  and  approval  of 
profile  entitles  company  to  right  of  way  as  against  entryman;  Comford 
V.  Great  Northern  Ry.  Co.,  18  N.  D.  575, 120  N.  W.  877,  railroad  acquired 
no  right  to  station  grounds  outside  one  hundred  foot  line  by  placing 
station  buildings  within  line;  Doughty  v.  Minneapolis  etc.  Ry.  Co.,  15 
N.  D.  293, 107  N.  W.  972,  compliance  with  statute  conferred  no  easement 
as  against  prior  homestead  entry ;  Enid  &  Anadarko  Ry.  Co.  v.  Kephart, 
19  Okl.  17,  91  Pac.  1055,  railroad  acquired  no  rights  by  constructing 
road  across  prior  homestead  entry;  Rio  Grande  Western  Ry.  Co.  v. 
Stringham,  38  Utah,  121,  110  Pac.  871,  approval  of  profile  of  road  con- 
structed before  statute  took  effect  conveyed  title ;  Pennsylvania  etc.  Imp. 
Co.  V.  Everett,  29  Wash.  106,  69  Pac.  629,  holding  title  of  railroad  to 
right  of  way  under  18  Stat.  482,  vests  on  construction  of  road,  though 
profile  not  filed  because  land  resurveyed;  dissenting  opinion  in  Minidoka 
etc.  R.  Co.  V.  Weymouth,  19  Idaho,  254,  113  Pac.  461,  majority  holding 
railroad  acquired  right  of  way  across  lands  withdrawn  under  Reclama- 
tion Act;  Choate  v.  Southern  Ry.  Co.,  143  Ala.  320,  39  South.  219, 
arguendo. 

Distinguished  in  Denver  etc.  R.  Co.  v.  Doelz,  49  Colo.  59,  60,  111  Pac. 
598,  599,  right  of  way  acquired  by  adverse  possession ;  Union  Pac  R.  Co. 
v.  Harris,  76  Kan.  265,  91  Pac.  71,  land  lawfully  occupied  by  settler 
claiming  under  pre-emption  law  held  not  subject  to  rights  of  railroad 
under  act  of  July  1,  1862 ;  Northern  Pac.  Ry.  Co.  v.  Aas,  20  N.  D.  253, 
255,  126  N.  W.  1018,  1019,  and  H.  A.  &  L,  D.  Holland  Co.  v.  Northern 
Pac.  Ry.  Co.,  214  Fed.  924,  131  C.  C.  A.  216,  both  holding  grant  of  1864 
to  Northern  Pacific  was  in  praesenti  on  notice  of  selection  of  route. 

Meaning  of  'locate"  or  '^located''  as  applied  to  railroad.    Note, 
Ann.  Gas.  1912C,  1310. 

Settler  after  grant  attaches  takes  subject  thereto. 

Approved  in  Slaght  v.  Northern  Pac.  Ry.  Co.,  39  Wash.  583,  81  Pac. 
1065,  under  18  Stat.  482,  railroad  acquires  no  title  to  right  appropriated 
by  it  as  against  actual  settler  on  public  lands  until  oondemnation  of 
latter 's  rights. 
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^ .  S.  133-149,  44  L.  Ed.  701,  20  Sop.  Ot.  585,  BRISTOL  ▼.  WASHtNO- 
^ON  COUNTY. 

Penonal  property  of  citizen  and  resident  of  State  invested  in  bonds  and 
mortgages  in  another  State  is  subject  to  taxation  in  latter  State. 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  440,  442,  443,  58  L.  Ed. 
1037,  1038,  34  Sup.  Ct.  607,  upholding  State  statute  imposing  transfer 
tax  on  property  in  State  of  nonresident  at  time  of  his  death ;  Liverpool 
etc.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S.  353^  L.  B.  A.  19150,  903, 
55  L.  Ed.  767,  31  Sup.  Ct.  550,  credits  on  open  account  due  nonresident 
held  taxable;  Metropolitan  Life  Ins.  Co.  v.  City  of  New  Orleans,  205 
U.  S.  401,  51  L.  Ed.  866,  27  Sup.  Ct.  499,  State  may  tax  capital  employed 
by  nonresident  engaged  through  agent  in  lending  money  in  State;  Cun- 
nius  V.  Reading  School  Dist.,  198  U.  S.  467,  49  L.  Ed.  1129,  25  Sup.  Ct. 
721,  upholding  Pa.  Laws  1885,  p.  155,  relating  to  administration  of 
estates  of  absentees;  Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  U.  S. 
620,  49  L.  Ed.  623,  25  Sup.  Ct.  345,  bonds  in  which  foreign  insurance 
company  is,  by  Ohio  statute,  required  to  invest  portion  of  capital  to  be 
deposited  with  insurance  commissioner,  as  condition  of  doing  business  in 
State,  are  taxable  by  State;   State  Board  of  Assessors  v.  Comptoir 
National  D'Escompte,  191  U.  S.  403,  48  L.  Ed.  238,  24  Sup.  Ct.  113,  up- 
holding Louisiana  tax  on  credits  arising  from  loans  on  collateral  made 
by  agent  within  State  of  foreign  corporation,  agent  holding  collateral; 
Blackstone  v.  Miller,  188  U.  S.  204,  47  L.  Ed.  444,  23  Sup.  Ct.  278,  up- 
holding imposition  of  tax  under  New  York  inheritance  tax  law  on  trans- 
fer under  will  of  nonresident  of  debts  due  decedent  by  residents ;  Armour 
Packing  Co.  v.  Armour,  118  Ga.,566,  45  S.  E.  425,  holding  notes  and 
accounts  in  hands  of  local  agent  of  nonresident  packing  corporation  tax- 
able by  city ;  Hathaway  v.  Edwards,  42  Ind.  App.  30,  85  N.  E.  32,  notes 
and  mortgages  owned  by  nonresident  held  taxable  where  land  securing 
them  was  situated;  In  re  Estate  of  Adams,  167  Iowa,  385,  390,  L.  B.  A. 
19150,  95,  149  N.  W.  533,  634,  535,  securities  on  Iowa  land  owned  by 
resident  of  Florida  and  kept  in  Wisconsin  held  subject  to  Iowa  inheri- 
tance tax;  City  of  Henderson  v.  Barrett's  Exr.,  152  Ky.  654,  153  S.  W. 
995,  State  cannot  tax  intangible  property  of  nonresident  beneficiary  of 
trust  created  by  will  -of  resident;  Commonwealth  v.  West  India  Oil* 
Refining  Co.,  138  Ky.  832,  86  L.  R.  A.  (N.  S.)  295,  129  S.  W.  302,  State 
cannot  tax  property  of  State  corporation  situated  wholly  in  Cuba,  where 
its  whole  business  was  carried  on;  Commonwealth  v.  Peebles,  134  Ky. 
128,  20  Ann.  Cas.  724,  23  L.  R.  A.  (N.  S.)  1130.  119  S.  W.  775,  resident 
executor  is  not  required  to  list  stock  in  corporation  of  State  where  dece- 
dent resided,  in  his  custody  by  virtue  of  appointment  as  executor  in 
such  other  State;  Higgins  v.  Commonwealth,  126  Ky.  222, 103  S.  W.  309, 
securities  owned  by  nonresidents  in  hands  of  resident  agent  for  control 
of  investment  held  taxable  at  agent's  residence;  Commonwealth  v.  R.  G. 
Dun  &  Co.,  126  Ey.  112,  10  L.  R.  A.  (N.  S.)  920,  102  S.  W.  860,  money 
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owned  by  and  debts  due  nonresident  carrying  on  business  by  resident 
agent  held  taxable  in  State;  Metropolitan  Life  Ins.  Co.  v.  Board  of 
Assessors,  115  La.  705,  706, 116  Am.  St.  Rep.  179,  9  L.  B.  A.  (N.  S.)  1240, 
39  South.  849,  moneys  loaned  in  State  by  foreign  corporation  held  tax- 
able to  it;  Corry  v.  Baltimore  City,  96  Md.  322,  53  Atl.  943,  holding  city 
may  tax  shares  of  domestic  corporations  owned  by  nonresidents;  Allen 
V.  National  State  Bank,  92  Md.  513,  515,  48  Atl.  79,  80,  upholding  Acts 
1896,  c.  120,  imposing  tax  on  interest  payable  on  mortgages  held  by  non- 
residents, fixing  situs  where  property  located;  Bellows  Falls  Power  Co. 
V.  Commonwealth,  222  Mass.  60,  Ann.  Gas.  1916C,  834,  109  N.  E.  896, 
shares  in  foreign  corporation  taxable  at  residence  of  owner  in  State; 
Kinney  v.  Stevens,  207  Mass.  370,  Ann.  Gas.  1912A,  902,  35  L.  R.  A. 
(N.  S.)  784,  93  N.  E.  587,  notes  secured  by  mortgage,  owned  by  nonresi- 
dent testator,  are  property  within  State  subject  to  succession  tax;  Scol- 
lard  V.  American  Felt  Co.,  194  Mass.  129,  80  N.  E.  234,  personal  prop- 
erty of  foreign  corporation  used  in  office  in  State  held  taxable  in  State, 
and  tax  collectible  from  its  property  in  State;  State  ex  rel.  Smith  v. 
Probate  Court,  124  Minn.  512,  Ann.  Gas.  1916B,  861,  50  L.  R.  A.  (N.  S.) 
262,  145  N.  W.  392,  transfer  of  bonds  and  mortgages  made  in  State  of 
property  situated  in  another  State  held  taxable  under  inheritance  tax 
law ;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  23,  104  N.  W.  572,  up- 
holding act  of  1891,  as  amended  in  1901,  providing  for  taxation  of 
tangible  and  intangible  property  of  telegraph  companies  as  a  system; 
State  V.  London  etc.  Mtg.  Co.,  80  Minn.  283,  83  N.  W.  340,  holding  cred- 
its of  nonresident  insolvent  in  hands  of  resident  agent  for  winding  up 
affairs  subject  to  State  taxation;  Adams  v.  Colonial  etc.  Mortg.  Co.,  82 
Miss.  397,  100  Am.  St  Rep.  683,  34  South.  530,  loan  made  by  nonresi- 
dent who  has  no  office  or  agent  here  is  not  taxable  here,  though  its  nego- 
tiation had  here  and  it  is  secured  by  mortgage  on  land  in  this  State; 
State  V.  Lewis,  256  Mo.  115,  165  S.  W.  324,  State  cannot  tax  debt  of  de- 
cedent owing  to  nonresident  where  evidences  are  withont  State;  Hall  v. 
Miller,  102  Tex.  294,  295,  115  S.  W.  1171,  holding  notes  and  mortgages 
for  sales  of  land  in  State,  held  by  agents  in  State,  are  taxable;  State  v. 
Fidelity  &  Deposit  Co.,  35  Tex.  Civ.  217,  218,  220,  80  S.  W.  646,  548, 
securities  deposited  by  foreign  corporation  pursuant  to  statute  requiring 
such  deposit  as  condition  precedent  to  doing, business  in  State  are  tax*- 
able  here;  Canadian  Pacific  Ry.  Co.  v.  King  County,  90  Wash.  43,  155 
Pac.  418,  State  may  assess  rolling  stock  of  railroad  passing  through 
State,  though  engaged  in  interstate  commerce;  dissenting  opinion  in 
Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  376,  56  L.  Ed.  807,  32  Sup. 
Ct.  499,  majority  holding  property  of  dredging  company  used  in  carry- 
ing out  government  contract  in  harbor  in  Porto  Rico  was  subject  to  local 
tax;  dissenting  opinion  in  Buck  v.  Beach,  206  U.  S.  411,  51  L.  Ed.  1115, 
27  Sup.  Ct.  712,  majority  holding  notes  made  and  payable  in  Ohio, 
secured  by  mortgage  on  realty  there,  owned  by  resident  of  New  York, 
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are  not  taxable  in  Indiana,  where  placed  for  safekeeping;  Metropolitan 
Life  Ins.  Co.  v.  Board  of  Assessors,  116  La.  706,  706,  39  South.  849, 
arguendo. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  405,  51  L.  Ed.  1113,  27  Sup. 
Ct.  712,  mortgage  notes  made  and  payable  in  Ohio,  on  property  tliere, 
owned  by  resident  of  New  York,  are  not  taxable  in  Indiana  because 
there  for  safekeeping;  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  701, 
22  Sup.  Ct.  517,  holding  War  Revenue  Act  of  1898,  imposing  inheritance 
tax  upon  property  passing  by  will  not  applicable  to  American  securities 
passing  under  will  of  alien  nonresident;  Board  of  Council  of  Frankfort 
V.  Fidelity  TiTist  etc.  Co.,  Ill  Ky.  673,  64  S.  W.  472,  holding  in  absence 
of  statute  mortgage  on  Kentucky  realty  and  bonds  secured  thereby  held 
by  nonresident  not  taxable  in  Kentucky. 

Right  of  State  to  tax  evidences  of  debt  belonging  to  nonresident. 
Note,  11  Ann.  Cas.  789. 

Situs  of  debt  for  taxation,  apart  from  creditor's  domicile.    Note, 
'    2  L.  R.  A.  (N.  8.)  638. 

Liability  of  debt  due  nonresident  from  resident  to  succession  tax. 
Note,  4  L.  R.  A.  (N.  8.)  964. 

Inheritance  tax  on  debt  due  nonresident  secured  on  land  within 
State.  Note,  9  L.  R.  A.  (N.  8.)  1106. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.  Note,  L.  R.  A.  19160,  907,  908,  910,  930, 
93L 

Katnre  of  rlgbt  nought  to  be  enforced,  and  not  procedure  determines 
appUcabllity  of  Umltatloiie. 

Approved  in  WiUiams  v.  Southern  Pacific  R.  Co.,  150  Cal.  628,  89 
Pac.  600,  fact  that  complaint  for  damages  for  trespass  also  sought  in- 
junction did  not  affect  limitation  applicable  to  trespass. 

ProceedingB  to  enforce  collection  of  pezeonal  ivoperty  taxes  from  prop- 
erty of  decedent  are  wltbln  Minnesota  Statutes  1894,  section  6136,  provid- 
ing that  actions  upon  a  liability  created  by  statute  shall  be  barred  by  the 
lapse  of  six  yeazs. 

Approved  in  Board  of  Commrs.  of  Custer  County  v.  Story,  26  Mont. 
521,  69  Pac.  58,  holding  obligation  to  pay  a  tax  is  liability  "created  by 
statute"  within  Montana  statute  of  limitations;  Milster  v.  Spartanburg, 
68  S.  C.  36,  46  S.  E.  542,  where  city  has  failed  to  enforce  taxes  against 
corporation,  taxpayer  seeking  mandamus  to  compel  enforcement  of  taxes 
barred  as  to  those  taxes  barred  by  limitations. 

Distinguished  in  Georgia  R.  R.  etc.  Co.  v.  Wright,  124  Ga.  620,  621, 
53  S.  E.  262,  tax  is  not  debt  within  Civil  Code,  §  3768,  prescribing  limi- 
tations on  action  on  open  account  or  for  breach  of  contract  or  on  im- 
plied assumpsit. 

Maxim  ''nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep.  109. 
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Nature  or  form  of  action  as  determining  particular  limitation  appli- 
cable.   Note,  12  Ann.  Oas.  176. 

Allowance  of  claim  for  penonal  property  taxes  against  estate  of  dece- 
dent under  Minnesota  statutes  preferring  tax  claims  to  ordinary  debts  and 
making  them  a  lien  on  personalty  and  allowing  enforcement  of  delinquent 
taxes  by  distraint  and  attachment^  is  not  without  due  process. 

Approved  in  Arkwright  Mills  v.  Anltman  etc.  Macb.  Co.,  128  Fed. 
196,  upholding  Mass.  Rev.  Laws,  o.  170,  providing  nonresident  bringing 
suit  against  resident  is  liable  to  setoff  of  subsequent  judgments  of  same 
defendant  as  extension  of  setoff  rights;  State  v.  Fidelity  &  Deposit 
Co.,  36  Tex.  Civ.  226,  80  S.  W.  561,  securities  deposited  by  foreign 
corporation  pursuant  to  statute  requiring  such  deposit  as  condition  pre* 
cedent  to  doing  business  in  State  are  taxable  here. 

Collection  of  peraonal  property  tax  by  distraint. 
Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  U.  S.  632, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  government  bonds  may  be  restrained 
to  satisfy  taxes  on  unexempt  personalty  of  their  owner. 

177  U.  8.  14^-155,  44  I..  Ed.  708,  20  Sup.  Ot  631,  UNION  BEFBIGEBATOB 
TRANSIT  CO.  ▼.  I.YNCH. 

Cars  of  foreign  corporation  engaged  in  fumldiing  refrigerator-cars  for 
use  of  shippers,  employed  In  State  of  Utah,  are  taxahle  in  that  State. 

Approved  in  Wright  v.  Union  Tank  Line  Co.,  143  Ga.  771,  86  S.  E. 
997,  statute  construed  to  provide  for  taxing  cars  of  equipment  com- 
panies moved  on  roads  in  State  on  track-mile  basis  of  apportionment; 
City  of  Covington  v.  Pullman  Co.,  121  Ky.  224,  89  S.  W.  117,  city  may 
tax  sleeping-cars  of  foreign  corporation  to  extent  of  value  of  average 
number  found  daily  in  yards  in  city;  Germania  etc.  Co.  v.  Auditor  Gen- 
eral, 184  Mich.  628,  629,  161  N.  W.  607,  608,  oil  tank-cars  owned  in 
another  State  and  carried  in  owner's  business  in  State  held  taxable; 
Canadian  Pacific  Ry.  Co.  v.  King  County,  90  Wash.  43,  156  Pac.  418, 
State  may  tax  rolling  stock  of  railroad  used  therein,  though  in  inter- 
state commerce.     ' 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
655. 

It  is  presumed  that  officers  performed  their  duties. 
Approved  in  State  v.  Western  Union  Tel.  Co.,  96  Minn.  15, 104  N.  W. 
668,  determining  validity  of  valuation  of  property  of  telegraph  com- 
pany for  taxing  purposes. 

177  U.  a  155-163,  44  L.  Ed.  711,  20  Sup.  Ot  639,  2ffUBPH7  T.  UASSAp 
0HUSETT8. 

It  is  not  double  Jeopardy  to  resentence  prisoner  who  has  had  first  sen- 
tence vacated  on  writ  of  error. 


.^ 
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Approved  in  Watson  v.  Rhode  Island,  179  U.  S.  679,  45  L.  Ed.  883,  21 
Snp.  Ct  915,  Bryant  v.  United  States,  214  Fed.  53,  130  G.  G.  A.  491, 
New  Jersey  Patent  Co.  v.  Martin,  186  Fed.  517, -and  State  v.  George, 
84  Wash.  119, 146  Pae.  380,  all  following  rule ;  Mitchell  v.  United  States, 
196  Fed.  876,  116  C.  G.  A.  436,  reversal  of  judgment  for  error  in  ex- 
cessive sentence  does  not  entitle  prisoner  to  discharge;  Whitworth  v. 
United  States,  114  Fed.  305,  52  G.  G.  A.  214,  holding  Gircuit  Gourt  of 
Appeals,  on  discovering  error  in  oriminal  case,  may  enter  proper 
judgment  or  remand  with  directions  to  take  proper  proceedings ;  Haynes 
V.  United  States,  101  Fed.  820,  42  G.  C.  A.  34,  holding  errors  in  sen- 
tence in  directing  manner  or  place  of  execution  may  be  corrected  by 
remanding  for  collection  without  new  trial;  United  States  v.  Owens,  2 
Alaska,  484,  where,  on  indictment  for  murder  in  first  degree,  verdict 
in  second  degree  is  reversed  on  appeal,  defendant  cannot  be  again  tried 
for  murder  in  first  degree;  Marshall  v.  State,  73  Tex.  Gr.  535,  L.  R.  A. 
1915A,  526,  166  S.  W.  724,  discharge  on  habeas  corpus  from  sentence 
where  judgment  void  does  not  support  plea  of  former  jeopardy. 

Waiver  and  estoppel  of.  defendant  to  plead  former  jeopardy.    Note, 
1S5  Am.  St.  Bep.  76. 

Defective  or  void  sentence  or  judgment  as  basis  of  plea  of  former 
jeopardy.    Note,  L.  B.  A  1915A,  527. 

Miscellaneous.  Gited  in  Stagway  v.  Riker,  84  N.  J.  L.  206,  86  Atl.  441, 
to  point  that  statute  establishing  reformatory  and  for  removal  of  pris- 
oners thereto  did  not  violate  due  process  clause. 

177  XT.  8.  164-168,  44  L.  Ed.  716,  20  Sup.  Ot.  666,  PETIT  ▼.  MINNESOTA. 
OlasB  legislation,  imless  palpably  arbitrary,  does  not  violate  Oonstitation. 
Approved  in  State  v.  Cook,  107  Tenn.  &10,  64  S.  W.  723,  upholding 
Acts  of  1897,  c.  177,  punishing  taking  of  note  given  in  purchase  of  patent 
or  interest  therein  which  does  not  state  such  fact  on  face. 

Statute  prohibiting  all  labor  on  Sunday  except  labor  of  necessity  and 
charity,  and  providing  that  work  of  barber  was  not  work  of  necessity  is 
vaUd. 

Approved  in  International  Harvester  Go.  v.  Missouri,  234  U.  S.  215, 
52  L.  E.  A.  (N.  8.)  525,  58  L.  Ed.  1283,  34  Sup.  Gt.  859,  statute  prohibit- 
ing combination  is  not  void  because  embracing  venders  of  commodities 
and  not  venders  of  services;  Brunswick-Balke-Collander  Go.  v.  Evans, 
228  Fed.  996,  upholding  Oregon  Sunday  law;  Wiseman  v.  Tanner,  221 
Fed.  701,  708,  upholding  Washington  statute  prohibiting  employment 
agencies  from  taking  fees;  McClelland  v.  Gity  of  Denver,  36  Colo.  492, 
10  Ann.  Cas.  1014,  86  Pac.  128,  upholding  ordinance  closing  barber-shops 
on  Sunday;  Siddons  v.  Edmonston,  42  App.  D.  C.  464,  466,  holding 
police  r^nlation  of  District  of  Columbia  forbade  ball  game  on  Sunday; 
District  of  Columbia  v.  Robinson,  30  App.  D.  G.  288,  statute  of  Maiy- 
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land  requiring  observance  of  Sunday  as  religious  holiday  is  impliedly  re- 
pealed by  acts  of  Congress  applying  to  District  prohibiting  different  kinds 
of  Sunday  labor;  State  v.  Dolan,  13  Idaho,  707,  712,  14  L.  R.  A.  (N.  S.) 
1259|  92  Pac.  999,  1001,  upholding  statute  closing  saloons  and  places 
of  amusement  on  Sunday;  Carr  v.  State,  175  Ind.  255,  32  L.  R.  A.  (N.  S.) 
1190,  93  N.  E.  1076,  upholding  statute  repealing  portion  of  Sunday  laws 
making  it  unlawful  to  play  ball  on  Sunday ;  Chicago  etc.  Ry.  Co.  v.  Rail- 
road Commission,  173  Ind.  482,  90  N.  E.  1014,  upholding  provision  of 
Railroad  Commission  Act  that  it  shall  not  apply  to  carriers  having  more 
than  two-thirds  of  business  in  passenger  traffic;  Board  of  Commrs.  of 
Johnson  County  v.  Johnson,  173  Ind.  88,  89  N.  E.  595,  statute  taxing 
banks  is  not  void  because  providing  different  method  for  assessing  in- 
corporated and  unincorporated  banks;  Armstrong  v.  State,  170  Ind- 
194, 15  L.  R.  A.  (N.  S.)  646,  84  N.  E.  5,  and  Stanfeal  v.  State,  78  Ohio  St. 
40,  14  Ann.  Oas.  188,  84  N.  E.  422,  both  upholding  statute  prohibiting 
barbering  on  Sunday;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  254,  143 
S.  W.  801,  upholding  statute  requiring  railroads  to  run  daily  passenger 
train  each  way  every  day  including  Sunday;  State  v.  Weiss,  97  Minn. 
129,  105  N.  W.  1128,  Sunday  law  is  valid  as  to  Jew,  whose  religion  re- 
quires worship  and  rest  on  Saturday;  City  of  St.  Louis  v.  De  Lassus, 
25  Mo.  588,  104  S.  W.  15,  upholding  ordinance  closing  meat-shops  after 
9  A.  M.  on  Sunday;  Ex  parte  Caldwell,  82  Neb.  547,  118  N.  W.  135, 
upholding  conviction  for  violation  of  Sunday  labor  law  by  barbering; 
People  V.  C.  Klinck  Packing  Co.,  214  N.  Y.  134,  137,  Ann.  Oas.  1916D, 
1051,  108  N.  E.  282,  .283,  upholding  statute  requiring  one  day  of  rest 
in  seven  for  laborers  in  factories  and  mercantile  houses ;  Ex  parte  Don- 
nellan,  49  Wash.  463,  95  Pac.  1986,  State  ex  rel.  Temple  v.  Barnes,  22 
N.  D.  28,  29,  Ann.  Oas.  1918B,  930,  87  L.  R.  A.  (N.  S.)  114,  132  N.  W. 
219,  220,  both  upholding  statute  prohibiting  Sunday  theaters  and 
shows ;  Ex  parte  Northrup,  41  Or.  491,  69  Pac.  446,  upholding  Sess.  Laws 
1901,  p.  17,  making  it  a  misdemeanor  to  work  as  a  barber  on  Sunday; 
State  V.  Schlitz  Brewing  Co.,  104  Tenn.  732,  737,  78  Am.  St.  Rep.  949, 
952,  59  S.  W.  1036,  1037,  upholding  Acts  of  1897,  c.  94,  prohibiting  and 
punishing  combinations  calculated  to  lessen  competition  in  trade  or 
lessen  price  of  commodities;  Ex  parte  Kennedy,  42  Tex.  Cr.  150,  58 
S.  W.  130,  holding  in  absence  of  special  circumstances  barber's  work 
on  Sunday  not  work  of  necessity;  State  v.  Sopher,  25  Utah,  326,  71 
Pac.  487,  holding  keeping  open  on  Sunday  of  barber-shop  connected  with 
hotel  not  work  of  necessity ;  State  v.  Bergfeldt,  78  Vt.  239,  83  Pac. 
178,  upholding  act  of  1903,  prohibiting  barbering  on  Sunday;  State  v. 
Nichols,  28  Wash.  633,  69  Pac.  373,  upholding  Ballinger's  Code,  §  7251, 
prohibiting  Sunday  opening  except  of  drug  stores,  stables  and  hotels, 
and  hotels  not  for  sale  of  liquors;  Stark  v.  Backus,  140  Wis.  566,  123 
N.  W.  102,  barbering  is  not  work  of  necessity  within  Sunday  law;  dis- 
senting opinion  in  Connolly  v.  Union  Sewer-pipe  Co.,  184  U.  S.  567, 
46  L.  Ed.  693,  22  Sup.  Ct.  442,  majority  holding  unconstitutional  Illi- 
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nois  Tnist  Act  of  1893,  exempting  therefrom  agricultural  products  or 
livestock  in  hands  of  producer  or  raiser;  dissenting  opinion  in  Wright 
V.  Hart,  182  N.Y.  360,  2  L.  E.  A.  (N.  S.)  338.  76  N.  E.  411,  majority  hold- 
ing void  act  of  1902,  making  void  sales  of  stocks  of  merchandise  in  bulk 
unless  certain  conditions  complied  with. 

Distinguished  in  Lochner  v.  New  York,  198  U.  S.  56,  49  L.  Ed.  941,  25 
Sup.  Ct.  539,  holding  void  New  York  act  of  1897,  limiting  hours  of  labor 
in  bakeries;  dissenting  opinion  in  State  v.  Bergfeldt,  41  Wash.  240, 
83  Pac.  178,  majority  upholding  act  of  1903,  prohibiting  barbering  on 
Sunday. 

Statutory  regulation  of  barbers.    Note,  15  Ann.  Gas.  261. 

Sunday  laws  as  directed   against  particular   occupation.    Note,  1 
Ann.  Gas.  93. 

Constitutionality  of  Sunday    laws   generally.    Note,  12  Ann.  Gas. 
1096. 

Validity  of  classification  in  Sunday  law.    Note,  14  L.  R.  A.  (N.  8.) 
1259. 

Special  penalty  for  violating  Sunday  Closing  Act.    Note,  15  L.  R.  A. 
(N.  8.)  648. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Bep.  264,  265. 

177  U.  S.  169-170,  44  If.  Ed.  720,  20  Blip.  Ot.  573,  GHBT8TAI.  SPBUSfOB 
iMAUny  ft  WATEB  00.  ▼.  L08  ANOEI.B8. 

Oontroversy  between  claimants  under  Mexican  grant,  conflrmed  by 
United  States,  is  as  to  wbat  rU^ts  were  granted,  and  cannot  lay  basis  for 
suit  as  ax&lng  under  laws  and  ^areatles  of  United  States. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles, 
217  U.  S.  232,  54  L.  Ed.  747,  30  Sup.  Ct.  462,  dismissing  writ  of  error 
for  want  of  jurisdiction  on  ground  that  Federal  court  not  shown ;  Devine 
V.  Los  Angeles,  202  U.  S.  338,  339,  50  L.  Ed.  1055,  26  Sup.  Ct.  652,  nature 
and  exjtent  of  riparian  rights  of  patentees  deriving  title  through  Mexican 
grants  are  not  Federal  questions;  Boston  etc.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.,  188  U.  S.  643,  47  L.  Ed.  633,  23  Sup.  Ct.  439,  hold- 
ing Federal  jurisdiction  if  conferred  by  averments  as  to  probable  de- 
fense, is  oasted  by  answer  disclaiming  reliance  on  such  defense ;  Hooker 
v.  Los  Angeles,  188  U.  S.  318,  47  L.  Ed.  491,  23  Sup.  Ct.  397,  holding 
State  decision  adverse  to  claim  of  riparian  rights  and  subterranean 
waters  under  Mexican  grants  confirmed  by  Congress  raised  no  Federal 
question. 

177  U.  8.  170,  40  L.  Ed.  720,  20  Sap.  Ot.  673,  PHINNET  ▼.  SHEPPABB 
ft  ENOCB  F&ATT  H08PITAL  00. 

Dismissing  wilt  of  error  to  State  court  sustaining  statute  changing 
name  of  corporation. 
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Approved  in  Joesting  v.  Baltimore,  9t  Md.  594,  55  Atl.  458,  holding 
city  cannot  complain  that  property  of  persons  in  annexed  district  is 
taxed  by  State  law  alleged  to  impair  obligation  of  contract  of  prior  law. 

j        Change  of  name  of  private  corporation.    Note,  19  Axul  Oaa.  1240, 
1241,  1243. 

177  V.  S.  170-171;  44  L.  Ed.  720,  20  Sup.  Ot  673,  HENEEL  ▼.  OINOINNATI. 

Writ  of  error  ftom  State  court  will  be  dismissed  wliere  record  shows 
Federal  question  not  raised  prior  to  judgment,  though  certificate  of  chief 
justice  of  State  Supreme  Court  states  that  Federal  question  was  submitted 
and  decided. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241    U.  S.  651,  60 
L.  Ed.  1222,  36  Sup.  Ct.  553,  Marvin  v.  Trout,  199  U.  S.  223,  50  L.  Ed. 
161,  26  Sup.  Ct.  31,  and  FuUerton  v.  Texas,  196  U.  S.  194,  49  L.  Ed.  444, 
.  26  Sup.  Ct.  221,  all  reaffirming  rule. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  S32. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  477. 

177  V.  S.  172-177,  44  I..  Ed.  721,  20  Sup.  Ot.  617,  OAMDEN  ft  SUBXTBBAK 
BY.  00.  Y.  STETSON. 

No  power  exists,  In  absence  of  statute,  to  require  plaintiff  In  personal 
injury  suit  to  submit  to  surgical  examination. 

Approved  in  Brace  v.  Central  R.  Co.,  216  Fed.  719,  and  Larson  v.  Salt 
Lake  City,  34  Utah,  325,  28  L.  R.  A.  (N.  S.)  462,  97  Pac.  486,  hoth  fol- 
lowing rule;  Green  v.  Delaware  etc.  R.  Co.,  211  Fed.  776,  court  may  order 
physical  examination  where  statute  so  provides ;  Wilson  y.  New  England 
Nav.  Co.,  197  Fed.  90,  91,  92,  court  may,  under  statute,  require  produc- 
tion of  alleged  defective  appliance  causing  injui;y;  Kaiser  v.  Chicago  etc. 
Ry.  Co.,  192  Fed.  1015,  Federal  court  cannot,  under  Minnesota  statute, 
require  production  of  books  and  papers  before  trial;  In  re  Ward,  161 
Fed.  759,  holding  creditors  not  entitled  to  order  for  examination  of 
bankrupt  before  trial  when  insanity  was  defense  to  involuntary  petition ; 
Mutual  Life  Ins.  Co.  v.  Griesa,  156  Fed'.  402,  court  cannot  order  exhuma- 
tion of  corpse  in  action  at  law  to  which  the  widow  having  right  of  con- 
trol of  corpse,  was  not  party ;  Mills  v.  Providence  Belting  Co.,  145  Fed. 
447,  R.  I.  Practice  Act,  p.  107,  §  372,  requiring  defendant  to  allow  reason- 
able inspection  of  premises,  is  applicable  to  Federal  action  for  personal 
injuries ;  Denver  City  Tramway  Co.  v.  Norton,  141  Fed.  609,  73  C.  C.  A.  1, 
Federal  court  cannot  compel  plaintiff  in  personal  injury  case  to  submit 
to  surgical  examination,  in  absence  of  State  enabling  statute. 

Distinguished  in  Hanks  Dental  Assn.  v.  International  Tooth  Crown 
Co.,  194  U.  S.  309,  310,  48  L.  Ed.  991,  992,  24  Sup.  Ct.  700,  examination 
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of  party  before  trial,  authorized  by  N.  Y.  Code  Civ.  Proc,  §  870,  cannot 
be  required  by  Federal  court  sitting  in  that  State  by  virtue  of  27  Stat.  7, 
c.  14;  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  64,  71,  72,  73,  16  Ann. 
Cbb.  560,  93  C.  C.  A.  422,  where  plaintifE  voluntarily  exhibited  injured 
knee  to  jury,  defendant  could  require  him  to  submit  same  for  surgical 
examination,  and  court  has  power  to  so  order,  independently  of  statute. 
Disapproved  in  Johnston  v.  Southern  Pacific  Co.,  150  Cal.  541, 11  Ann. 
Gas,  841,  89  Pae.  351,  and  State  v.  Troiip,  98  Neb.  336,  L.  B.  A. 
1915E,  9S6,  152  N.  W.  749,  both  holding  court  may  order  such  examina- 
tion when  ciroumstanoes  of  trial  make  it  necessary. 

Power  to  compel  physical  examination.    Notes,  .23  L.  R.  A.  (N.  S.) 
465;  If.  R.  A.  1915E,  937,  9S8. 

.  Bevlsed  Statutes,  section  21,  authorise  Federal  courts  to  follow  State  law 
providing  for  compulsory  physical  examination. 

Approved  in  Crawford  v.  Burke,  201  111.  589,  66  N.  E.  836,  holding 
admissible  under  act  of  March  9,  1892,  in  suit  in  Federal  court  deposi- 
tions taken  in  accordance  with  Washington  State  law ;  Camden  &  S.  Ry. 
Co.  v.  Stetson,  104  Fed.  663,  44  C.  C.  A.  107,  holding  under  Rev.  Stats., 
§  721,  defendant  in  suit  in  New  Jersey  for  personal  injuries  entitled  to 
compel  plaintiff  to  submit  to  surgical  examination. 

State  criminal  practice  is  not  followed  in  Federal  eourt. 
Approved  in  Trafton  v.  United  States,  147  Fed.  514,  78  C.  C.  A.  79, 
denying  jurisdiction  over  motion  for  new  trial  in  criminal  case  made 
after  expiration  of  term  at  which  sentence  pronounced. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (K.  S.)  449. 

Miscellaneous.    Cited  in  Camden  &  S.  Ry.  Co.  v.  Stetson,  104  Fed. 
1004, 44  C.  C.  A.  680,  certifying  question  of  principal  case. 


177  V.  a  177-182,  44  I*  Bd.  723.  20  Sup.  Ot.  623,  FOBSTTH  ▼.  VEHMEYISB. 

Trand"  In  Bankruptcy  Act  means  ftaud  In  fact  involving  moral  torpl- 

tode. 

Approved  in  Crawford  v.  Burke,  201  HI.  589,  66  N.  E.  836,  holding 
under  Bankruptcy  Acts  of  1898  and  1867,  debt  created  by  fraud  of  bank- 
mpt  not  acting  in  fiduciary  i)osition  not  discharged. 

Bepresentation  as  to  fact,  made  knowingly,  falsely  and  fraudulently, 
for  purpose  of  obtaining  money^  and  hy  whicli  money  is  obtained  creates 
debt  by  fraud  involving  moral  turpitude,  not  dischargeable  in  bankruptcy. 

Approved  in  Bullis  v.  0  'Beime,  195  U.  S.  620,  49  L.  Ed.  346,  25  Sup. 
Ct.  118,  determining  whether  State  judgment  rendered  "in  action  for 
fraud"  within  Bankruptcy  Act,  §17,  subd.  2;  Tinker  v.  Colwell,  193 
U.  S.  488,  48  L.  Ed.  761,  24  Sup.  Ct.  505,  judgment  for  damages  for  crim- 
inal conversation  is  excepted  from  discharge  in  bankruptcy  under  Bank- 
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niptcy  Act,  §  17,  subd.  2 ;  In  re  Shepardson,  220  Fed.  188,  judgment  for 
plaintiff  in  deceit  action  is  conclusive  of  fraud,  and  judgment  is  not  dis- 
chargeable in  bankruptcy ;  Mackel  v.  Rochester,  135  Fed.  907,  liability  of 
bankrupt  to  trustee  of  another  bankrupt  under  Bankruptcy  Act,  §  70e, 
for  value  of  property  transferred  to  him  by  latter  while  insolvent  is  not 
released  by  discharge  under  section  17a  (2) ;  Dilley  v.  Simmons  Nat. 
Bank,  108  Ark.  349,  158  S.  W.  146,  under  amendment  of  1903  debts  in- 
curred in  fraud  are  not  released  whether  reduced  to  judgment  or  not; 
Santa  Rosa  Bank  v.  White,  139  Cal.  705,  73  Pac.  578,  holding  under 
Bankruptcy  Act  of  1898,  excepting  unscheduled  claims,  plea  of  discharge 
may  be  met  by  showing  that  debt  was  within  exception;  Moody  v.  Mus- 
cogee Mfg.  Co.,  134  Ga.  736,  20  Ann.  OaA.  801,  68  S.  E.  610,  judgment 
considered  and  held  to  be  for  actual  fraud  and  not  dischargeable  in  bank- 
ruptcy; Louisville  etc.  R.  Co.  v.  Bryant,  149  Ky.  365,  149  S.  W.  832, 
judgment  considered  and  held  not  based  on  fraud  and  to  be  discharge- 
able; Katzenstein  v.  Reid,  Murdock  &  Co.,  41  Tex.  Civ.  110,  91  S.  W. 
361,  furnishing  mercantile  agency  with  false  statement  in  writing  as  to 
financial  condition  is  such  fraud  as  to  render  debt  incurred  by  reason 
thereof  not  dischargeable;  Rowell  v.  Ricker,'79  Vt.  556,  66  Atl.  570,  one 
who  obtained  goods  on  representation  that  he  was  to  receive  that  day 
check  for  more  than  price  and  would  give  it  to  seller,  and  converted 
sheep  was  not  discharged  from  debt  by  discharge  in  bankruptcy ;  dissent- 
ing opinion  in  Peters  v.  United  States,  177  Fed.  889,  101  C.  C.  A.  99, 
judgment  based  on  trespass  vi  et  armis  is  presumed  based  on  sufficient 
evidence  and  is  for  willful  and  malicious  injury  and  not  dischargeable 
in  bankruptcy ;  Ford  v.  Blackshear  Mfg.  Co.,  140  Ga.  676,  79  S.  E.  579, 
arguendo. 

Distinguished  in  Knott  v.  Putnam,  107  Fed.  910,  holding  bankrupt 
entitled  to  injunctive  protection  from  arrest  upon  State  court  execu- 
tion upon  debt  for  proceeds  of  cotton  sold  as  broker,  discharged  by  bank- 
ruptcy; In  re  Steed,  107  Fed.  684,  holding  false  reports  to  commercial 
agencies  not  within  bankruptcy  law,  section  14,  as  ground  for  refusing 
discharge ;  Goodman  v.  Herman,  172  Mo.  354,  72  S.  W.  549,  holding  judg- 
ment creditor  cannot  go  behind  judgment  entered  on  simple  account  to 

* 

show  sale  induced  by  debtor's  fraud. 

Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtaining 
property  by  false  pretenses  or  representations.  Note,  20  Ann.  Oas. 
809.  .  . 

Dedsion  of  State  court  that  allegation  of  false  and  flrandulent  repre- 
sentations and  knowledge  of  their  f alMty,  and  that  if  express  allegation  of 
scienter  were  necessary,  omission  would  be  cured  by  verdict,  does  not  InTolve 
Federal  qudstion. 

Approved  in  BuUis  v.  O'Beirne,  195  U.  S.  617,  49  L.  Ed.  346,  25 
Sup.  Ct.  118,  determining  whether  State  judgment  rendered  ''in  action 
for  fraud''  within  Bankruptcy  Act,  §  17,  subd.  2. 
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^^nestions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
v^  ments  of  State  courts.    Note,  6S  L.  B.  A.  572. 

croof  by  parol  of  contents  of  lost  or  destroyed  judicial  record. 
Note,  Ann.  Oas.  1916D,  249,  866. 


"^ 
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caty  ordinance  authorizing  issuance  of  licenses  by  mayor  to  persons  to 
sen  cigarettes  on  payment  of  one  bundred  dollaxs  is  valid  exercise  of  police 
povsi. 

Approved  in  Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  36 
Sup.  Ct.  561,  State  may  regulate  and  require  license  of  employment 
agencies;  Reinman  v.  City  of  Little  Rock,  237  U.  S.  177,  69  L.  Ed.  904, 
35  Sup.  Ct.  511,  city  may  limit  right  to  conduct  livery-stable  in  pre- 
scribed district;  Mutual  Film  Corp.  v.  Industrial  Commission,  236  U.  S. 
246,  Ann.  Gas.  19160,  296,  59  L.  Ed.  560,  35  Sup.  Ct.  387,  upholding 
moving-picture  censorship  statute  of  Ohio;  International  Harvester  Co. 
V.  Missouri,  234  U.  S.  215,  52  L.  R.  A.  (K.  8.)  525,  58  L.  Ed.  1283,  34 
Sup.  Ct.  859,  statute  prohibiting  unlawful  combination  is  not  void  be- 
cause applying  to  venders  of  commodities  and  not  of  labor;  Plymouth 
Coal  Co.  v.  Pennsylvania,  232  U.  S.  543,  58  L.  Ed.  719,  34  Sup.  Ct.  359, 
State  may  require  owners  of  adjacent  coal  properties  to  leave  boundary 
pillars  sufficient  to  safeguard  employees;  Barrett  v.  Indiana,  229  U.  S. 
29,  57  L.  Ed.  1052,  33  Sup.  Ct.  692,  State  may  require  entries  in  coal 
mines  to  be  of  specified  width;  Bradley  v.  Richmond,  227  U.  S.  481,  482, 
485,  67  L.  Ed.  605.  607,  33  Sup.  Ct.  318,  upholding  bankers'  license  tax 
ordinance;  Schmidinger  v.  Chicago,  226  U.  S.  587,  Ann.  Oas.  1914B,  284, 
57  L.  Ed.  867,  33  Sup.  Ct.  182,  city  ordinance  may  prescribe  standard 
sizes  for  loaves  of  bread  offered  for  sale;  Western  Union  Tel.  Co.  v. 
Richmond,  224  U.  S.  168,  56  L.  Ed.  715,  32  Sup.  Ct.  449,  upholding  city 
ordinance  regulating  location  and  construction  of  telegraph  wires  and 
conduits ;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  568,  55  L.  Ed.  839, 
31  Sup.  Ct.  259,  State  may  prohibit  contracts  limiting  liability  for  in- 
jury in  advance  of  injury  received;  Atlantic  Coast  Line  R.  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  206,  31  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  182,  31 
Sap.  Ct.  164,  Act  of  Congress  of  January  29, 1906,  prohibiting  interstate 
carrier  from  limiting  by  contract  its  liability  beyond  its  own  line,  is 
valid;  Engel  v.  CMalley,  219  U.  S.  137,  55  L.  Ed.  136,  31  Sup.  Ct.  190, 
upholding  provisions  of  New  York  private  banking  act  of  1910,  regu- 
lating receipt  and  disbursement  of  money ;  Noble  State  Bank  v.  Haskell, 
219  U.  S.  112,  Ann.  Gas.  1912A,  487,  32  L.  R.  A.  (N.  8.)  1062,  55  L.  Ed. 
117,  31  Sup.  Ct.  186,  upholding  Oklahoma  bank  guaranty  law ;  Williams 
V.  State  of  Arkansas,  217  U.  S.  88,  18  Ann.  Gas.  865,  54  L.  Ed.  677,  30 
Sup.  Ct.  493,  State  may  prohibit  on  trains,  soliciting  for  hotels,  restau- 
rants, etc.;  McLean  v.  Arkansas,  211  U.  S.  546,  53  L.  Ed.  819,  29  Sup.  Ct. 
XVin--31 
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206,  State  may  require  coal  to  be  measured  before  screening  for  payment 
of  miners'  wages;  New  York  v.  Van  De  Carr,  199  U.  S.  559,  562,  50 
L.  Ed.  309,  SIO,  26  Sup.  Ct.  144,  upholding  New  York  City  ordinance  giv- 
ing health  board  discretion  to  grant  or  withhold  permits  to  sell  milk  in 
city;  Fischer  v.  St.  Louis,  194  U.  S.  372,  48  L.  Ed.  1024.  24  Sup.  Ct.  673, 
upholding  ordinance  prohibiting  dairy  or  cow-stable  within  city  limits 
without  permit  from  municipal  assembly;  Capital  City  Dairy  v.  Ohio, 
183  U.  S.  246,  46  L.  Ed.  176,  22  Sup.  Ct.  123,  upholding  Ohio  statutes 
prohibiting  manufacture  or  sale  of  oleomargarine  containing  any  color- 
ing matter;  Wiseman  v.  Tanner,  221  Fed.  701,  708,  State  may  prohibit 
employment  agencies  from  charging  fees;  Grainger  v.  Douglas  Park 
Jockey  Club,  148  Fed.  521,  522,  527,  533,  8  Ann,  Oas.  997,  78  C.  C.  A. 
199,  upholding  Kentucky  act  of  1906,  regulating  racing  of  running 
horses ;  Ex  parte  Quong  Wo,  161  Cal.  228,  118  Pac.  717,  upholding  ordi- 
nance dividing  city  into  residential  and  industrial  districts  and  prohib- 
iting industries  in  residential  districts;  State  v.  Grier,  4  Boyce  JDeL), 
343,  88  Atl.  588,  upholding  statute  regulating  interstate  transportation 
of  liquor  into  local  option  territory;  State  v.  Fountain,  6  Penne.  (Del.) 
525,  69  Atl.  929,  upholding  statute  providing  for  local  option  elections; 
District  of  Columbia  v.  Kraft,  35  App.  D.  C.  267,  SO  L.  R.'  A.  (N.  S.) 
957,  upholding  act  of  Congress  prohibiting  conducting  of  gift  enterprise ; 
Cutsinger  v.  Atlanta,  142  Ga.  567,  570,  Ann.  Gas.  19160,  280,  L.  R.  A. 
1915B,  1097,  83  S.  E.  268,  269,  holding  statute  giving  municipal  author- 
ities discretion  to  license  hotels  and  lodging-houses  gave  only  reasonable 
discretion  to  refuse  licenses;  Cartersville  v.  McGinnis,  142  Ga.  78, 
Ann.  Oas.  1915D,  1067,  82  S.  E.  490,  city  may  require  bulky  commodities 
for  sale  in  city  to  be  weighed  on  public  scales;  Railroad  Commission 
V.  Louisville  etc.  R.  Co.,  140  Ga.  829,  Ann.  Oas.  1915A,  1018,  L.  R.  A. 
19150,  902,  80  S.  E.  333,  railroad  commission  may  require  railroads 
selling  scrip-books  to  pull  same  on  train,  except  where  trains  boarded 
at  certain  class  of  stations;  Campbell  v.  City  of  Thomasville,  6  Ga.  App. 
231,  232,  64  S.  E.  823,  824,  upholding  ordinance  regulating  sale  of  * '  near 
beer";  City  of  Zion  v.  Behrens,  262  111.  513,  Ann.  Oas.  1915A,  1057, 
61  L.  R.  A.  (N.  S.)  662,  104  N,  E.  837,  ordinance  prohibiting  use  of  to- 
bacco in  street  or  park  held  void;  City  of  Chicago  v.  Kluever,  257  111. 
323, 100  N.  E.  919,  city  may  require  license  of  operator  of  motor  vehicle ; 
City  of  Chicago  v.  Drogasawacz,  256  111,  38,  99  N.  E.  871,  ordinance 
regulating  bakeries  upheld;  State  v.  Fairmont  Creamery  Co.,  153  Iowa, 
712,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  899,  upholding  statute  prohibit- 
ing dealers  in  milk,  cream  and  butter  fat  from  paying  different  prices 
in  different  localities  for  same  quality;  State  v.  Armour  Packing  Co. 
124  Iowa,  330,  100  N.  W.  61,  upholding  statutes  making  it  an  offense 
to  color  products  in  imitation  of  butter;  Schaake  v.  DoUey,  85  Kan. 
608,  Ann.  Oas.  1918A,  254,  87  L.  R.  A.  (N.  S.)  877, 118  Pac.  84,  uphold- 
ing statute  providing  charter  board  shall  refuse  bank  charter  if  it  deter- 
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mine  against  public  necessity  of  business;  State  ex  rel.  Coleman  v. 
Western  Union  Tel.  Co.,  75  Kan.  663,  90  Pac.  319,  State  may  i-equire 
foreign  corporation  to  pay  license  tax  based  on  whole  capital  stock  as 
condition  to  doing  business  in  State;  Commonwealth  y.  Maletsky,  203 
Mass.  248,  24  L.  R.  A.  (K.  8.)  1168,  89  N.  E.  248,  ordinance  prohibiting 
use  of  any  building  for  sorting  rags  without  consent  of  fire  chief  held 
void;  People  v.  Schafran,  168  Mich.  331,  134  N.  W.  32,  upholding  stat- 
ute providing  for  forfeiture  of  license  on  second  conviction  for  sale  of 
liquor  in  violation  of  loan ;  State  v.  J.  J.  Newman  Lumber  Co.,  102  Miss. 
826,  45  L.  B.  A.  (N.  8.)  851,  59  South.  926,  State  may  limit  hours  of 
labor  in  manufacturing;  Hyland  v.  Sharp,  88  Miss.  570,  41  South.  264, 
holding  void  statute  imposing  privilege  tax  on  business  of  lending  on 
personal  securities;  State  v.  Baskowitz,  250  Mo.  107,  Ann.  Gas.  1915A, 
477,  156  S.  W.  947,  holding  void  statute  providing  for  registration  of 
trademarks  used  on  bottles  of  beverages  and  prohibiting  use  of  bottle 
without  consent  of  registered  owner  of  trademark;  St.  Louis  v.  Grafe- 
man  Dairy  Co.,  190  Mo.  604,  89  S.  W.  620,  upholding  ordinance  requiring 
milk  venders  to  register  and  pay  registration  fee ;  St.  Louis  v.  Leissing, 
190  Mo.  486,  109  Am.  St.  Rep.  774,  89  S.  W.  615,  upholding  ordinance 
fixing  standard  of  milk  and  method  by  which  it  shall  be  tested;  State 
V.  Cohn,  73  N.  H.  546,  63  Atl.  930,  upholding  statute  authorizing  licensing 
of  junk  dealers;  People  v.  C.  Klinck  Packing  Co.,  214  N.  Y.  129,  Ann. 
Gas.  1916D,  1051,  108  N.  E.  280,  State  may  require  one  day's  rest  in 
seven  for  employees  in  factories  and  mercantile  houses;  Smith  v.  Wil- 
kins,  164  N.  C.  142,  80  S.  E.  171,  statute  imposing  license  tax  on  peddlers 
upheld ;  State  v.  Olson,  26  N.  D.  329, 144  N.  W.  671,  State  may  prohibit 
manufacture  and  sale  of  snu£^;  State  y.  Capital  City  Dairy  Co.,  62  Ohio 
St.  365,  57  N.  E.  65,  upholding  Ohio  Laws  of  March  7,  1890,  ' '  to  prevent 
deception  in  sale  of  dairy  products  and  to  preserve  the  public  health*'; 
State  V.  Muller,  48  Or.  254, 120  Am.  8t.  Rep.  805, 11  Ann.  Oas.  88, 85  Pac. 
856,  State  may  limit  hours  of  female  labor  in  factories;  City  of  Little 
Rock  V.  Reinman,  107  Ark.  179,  155  S.  W.  106,  and  Douglas  v.  City 
Council  of  Greenville,  92  S.  C.  382,  49  L.  R.  A.  (N.  8.)  958,  75  S.  E.  689, 
both  upholding  ordinance  restricting  location  of  livery>stables ;  State 
"v.  Davis,  1  Tenn.  Civ.  564,  city  may  vest  in  sanitary  officer  discretion 
to  deny  permit  to  sell  milk  to  anyone  violating  regulations  to  procure 
sale  of  pure  milk ;  State  v.  Pitney,  79  Wash.  611,  Ann.  Gas.  1916A,  209, 
140  Pac.  919,  upholding  statute  prohibiting  by  heavy  license  trading 
stamp  business ;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash.  188, 
37  L.  R.  A.  (N.  8.)  466, 117  Pac.  1111,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A. 
622,  upholding  industrial  insurance  law  of  1911 ;  Puget  Sound  Warehouse 
Co.  V.  Northern  Pac.  Ry.  Co.,  58  Wash.  326,  108  Pac.  956,  public  ware- 
house statute  of  1909  does  not  cover  inspection  of  grain  shipment  by 
owner  to  himself  not  to  be  stored  in  public  warehouse;  United  Fuel 
Gas  Co.  T.  Public  Service  Commission,  73  W.  Va.  587,  80  S.  E.  938,  eon- 
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tracts  of  gas  company  to  fuTnish  exclusive  service  for  term  of  years 
at  reduced  rates  constitute  no  lawful  basis  for  discrimination  in  rates 
in  favor  of  long  terms  where  object  is  to  monopolize  business;  dis- 
senting opinion  in  Lochner  v.  New  York,  198  U.  S.  66,  70,  49  L.  Ed. 
945,  947,  25  Sup.  Ct  539,  majority  holding  void  New  York  act  of 
1897,  limiting  hours  of  labor  in  bakeries;  dissenting  opinion  in  Con- 
noUy  V.  Union  Sewer-Pipe  Co.,  184  U.  S.  567,  46  L.  Ed.  692,  22  Sup. 
Ct.  442,  majority  holding  unconstitutional  Illinois  trust  act  of  1893, 
exempting  therefrom  agricultural  products  and  livestock  in  hands  of 
producer  or  raiser;  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed. 
501,  majority  holding  void  West  Virginia  **blue  sky  law." 

Distinguished  in  Jones  v.  Stewart,  117  Oa.  980,  44  S.  £.  881,  holding 
one  illegally  conducting  stock  exchange  not  treated  as  tax  defaulter 
under  Tax  Act  of  1900,  but  subject  to  fine  under  criminal  process; 
Ensley  v.  State,  172  Ind.  207,  88  N.  E.  65,  statute  empowering  city 
Muncils  to  regulate  liquor  licenses  held  not  to  confer  power  to  determine 
fitness  of  applicants. 

Power  of  municipal  corporation  to  impose  license  fees.    Note,  2 
Ann.  Cas.  815. 

Delegation  of  power  by  governing  body  of  municipality  to  committee. 
Note,  15  Ann.  Gas.  1097. 

Validity  of  ordinance  vesting  discretion  as  to  subject  matter  in  offi- 
cers.   Note,  1  L.  R.  A.  (K.  8.)  942. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Gas.  1002. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  572. 

177  U.  S.  190-212,  44  I..  Ed.  729,  20  Sup.  Ot  576,  OHIO  OIIi  00.  ▼.  INDIANA 
(NO.  1). 

Oil  and  gas  axe  minerals  subject  to  general  priadplee  iHPPlicable  to  other 
mineral  deposits. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  284  U.  S.  677,  58 
L.  Ed.  1543,  34  Sup.  Ct.  907,  petroleum  is  within  meaning  of  term  ''min« 
erar'  as  used  in  acts  reserving  mineral  land  from  railroad  land  grants. 

Petroleum  and  natural  gas  as  minerals.    Note,  20  Ann.  Gas.  987* 

Land  owner  cannot  waste  oQ  and  gas. 
Approved  in  Barclay^  v.  Abraham,  121  Iowa,  630, 100  Am.  St.  Rep.  365» 
64  L.  R.  A.  255,  96  N.  W.  1084,  enjoining  waste  of  water  b^  land  owner 
who  digs  well  and  taps  subterranean  stream  and  cuts  off  adjoining  own- 
er's supply;  Louisville  Gas  Co.  v.  Kentucky  Heating  Co.,  117  Ky.  78, 
111  Am.  St.  Rep.  229,  70  L.  R.  A.  558,  77  S.  W.  370,  enjoining  lessee  of 
gas  lands  from  wasting  gas  to  injury  of  other  lessees;  Commonwealth 
v.  Trent,  117  Ky.  46,  77  S.  W.  393,  upholding  Acts  of  1891^-93,  pp.  60,  61, 
requiring  plugging  of  gas-wcUs  not  in  use* 
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Oil  and  gM  iMfore  reductioii  to  potseMion  are  not  mibjoct  of  property 
and  a  grant  tbareof  la  not  grant  of  tbe  aoU. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  809,  72  C.  C.  A. 
21 3y  eonstroing  oil  and  gas  lease  with  reference  to  right  to  forfeit  it  for 
violation  of  covenant  for  development  with  reasonable  diligence;  Poe 
y.  Ulrey,  233  HI.  62,  84  N.  E.  48,  grantee  in  oil  and  gas  lease  not  entitled 
to  oil  and  gas  till  found;  Campbell  v.  Smith,  180  Ind.  176,  101  N.  £.  95, 
oil  and  gas  lessees  are  not  owners  of  oil  in  earth ;  Rupel  v.  Ohio  Oil  Co., 
176  Ind.  8,  Ann.  Oaa.  1918E,  836,  95  N.  £.  226,  owner  of  land  may  enjoin 
withdrawal  of  oil  therefrom  by  one  taking  it  without  right  granted; 
Lanyon  Zinc  Co.  v.  Freeman,  68  Kan.  696,  76  Pac.  997,  where  will  pro- 
vided that  executor  should  lease  land  with  view  to  obtain  best  income, 
and  land  had  been  used  solely  for  agriculture,  executor  could  not  exe- 
cute oil  and  gas  lease ;  Strother  v.  Mangham,  138  La.  440,  70  South.  427, 
upholding  contract  conveying  oil  and  gas  beneath  land  with  right  to 
enter  and  bore  therefor;  Cooke  v.  Oulf  Refining  Co.,  135  La.  616,  65 
South.  760,  lessee  in  possession  under  oil  lease  is  not  possessor  in  bad 
faith  from  date  of  filing  suit  by  owner  to  cancel  lease;  Rives  v.  Gulf 
Refining  Co.,  133  La.  182,  184,  185,  62  South.  625,  626,  holding  oil  and 
i?as  lease  passed  only  right  to  explore;  Charon  v.  Clark,  50  Wash.  195, 
126  Am.  St  Bep.  896,  17  L.  R.  A.  (K.  8.)  647,  96  Pac.  1042,  where  there 
were  several  grants  of  rights  to  take  specific  amounts  of  water  from  ai'te- 
sian  well,  each  grantee  took  subject  to  prior  grant;  dissenting  opinion  in 
Reynolds  v.  Whitescarver,  66  W.  Va.  393,  66  S.  E.  520,  majority  holding 
widow  dowable  with  coal  in  place;  Caddo  Oil  etc.  Co.  y.  Producers'  Oil 
Co.,  134  La.  708,  64  South.  687,  arguendo. 

Indiana  statute  of  1893,  prohibiting  owner  or  lessee  from  permitting 
flow  of  gas  or  oil  to  escape  except  for  limited  time^  and  requiring  secure  con- 
finement of  flow,  is  valid  under  due  process  danse. 

Approved  in  Ohio  Oil  Co.  v.  Indiana  (No.  2),  177  U.  S.  212,  44  L.  Ed. 
740,  20  Sup.  Ct.  585,  reaffirming  rule;  Kansas  Natural  Gas  Co.  v.  Has- 
keU,  172  Fed.  564,  566,  Haskell  v.  Cowham,  187  Fed.  409,  412,  109 
C.  C.  A.  235,  and  West  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  252, 257, 258, 
259,  35  L.  R.  A.  (N.  8.)  1198,  55  L.  Ed.  725,  727,  728,  31  Sup.  Ct.  564, 
all  holding  void,  Oklahoma  statute  prohibiting  foreign  corporation  from 
building  pipe-lines  across  State  highway  and  transporting  natural  gas 
from  State;  Hathom  v.  Natural  Carbonic  Gas  Co.,  194  N.  Y.  345,  350, 
128  Am.  St.  Rep.  555, 16  Ann.  Gas.  989,  23  L.  R.  A.  (K.  8.)  436,  87  N.  E. 
511,  513,  People  v.  New  York  Carbonic  Acid  Gas.  Co.,  196  N.  Y.  437,  442, 
90  N.  E.  446,  448,  lindsley  v.  Natural  Carbonic  Gas  Co.,  162  Fed.  958, 
959,  and  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  74,  Ann.  Gas. 
1912G,  160,  55  L.  Ed.  876,  31  Sup.  Ct.  337,  all  upholding  statute  pro- 
hibiting excessive  pumping  by  owner  from  mineral  springs;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  Ill,  Ann.  Gas.  1912A,  487,  32  L.  R.  A.  (K.  8.) 
1062,  56  It.  Ed.  116,  31  Sup.  Ct.  186,  upholding  Oklahoma  statute  sub- 
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jecting  State  banks  to  assessments  for  depositor's  gaaranty  fund; 
Bacon  v.  Walker,  204  U.  S.  316,  61  L.  Ed,  501,  27  Sup.  Ct.  289,  up- 
holding statute  prohibiting  grazing  of  sheep  on  lands,  other  tbaa 
those  of  owner,  within  two  miles  of  possessory  claims  of  persons 
other  than  sheep  owners;  Rail  etc.  Coal  Co.  y.  Yaple,  214  Fed.  280, 
upholding  Ohio  «tatute  regulating  weighing  coal  at  mines  for  pay- 
ment of  miners'  wages;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157 
Fed.  578,  State  may  declare  dealing  in  futures  on  margins  to  be 
gambling  contracts;  Federal  Oil  Co.  v.  Western  Oil  Co.,  121  Fed.  675, 
676,  57  C.  C.  A.  428,  holding  g^nt  of  oil  privileges  in  certain  lands  con- 
veyed mere  use  of  premises  for  prospecting,  title  being  incomplete  until 
gas  or  oil  found;  Williams  v.  State,  85  Ark.  469,  122  Ain.  St.  Rep.  47, 
26  L.  R.  A.  (K.  8.)  482,  108  S.  W.  840,  upholding  statute  prohibiting 
soliciting  on  trains  for  hotels,  lodging-houses,  etc.;  Ex  parte  Elam,  6 
Cal.  App.  236,  91  Pac.  812,  upholding  statute  prohibiting  waste  of  water 
from  artesian  well;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  44,  18 
Ann.  Gas.  1146,  87  N.  E.  830,  Anti-trust  Act  of  1899  not  void  under  due 
process  clause;  Given  v.  State,  160  Ind.  554,  66  N.  E.  751,  upholding^ 
acts  of  1893,  as  amended  in  1899,  prohibiting  owners  of  gas  or  oil  wells 
to  permit  product  to  escape  more  than  two  days  after  strike;  Manufac- 
turers' Gas  etc.  Co.  v.  Indiana  Natural  Gas  etc.  Co.,  155  Ind.  470,  50 
L.  R.  A.  768,  57  N.  E.  915,  upholding  Acts  of  1891,  p.  89,  prohibiting 
use  of  artificial  means  to  produce  unnatural  flow  of  gas  from  well; 
Richmond  Nat.  Gas  Co.  v.  Enterprise  Nat.  Gas.  Co.,  3X.  Ind.  App.  231, 
66  N.  E.  785,  holding  no  injunction  granted  for  use  of  pumps  to  aid 
transportation  of  natural  gas  where  pressure  not  thereby  increased  be- 
yond limit  set  by  law;  State  v.  Moi^an,  133  La.  1037,  63  South.  510, 
upholding  statute  requiring  license  for  market  hunting;  Stillwater  Water 
Co.  V.  Farmer,  89  Minn.  67,  93  N.  W.  910,  holding  land  owner  cannot 
drain  percolating  waters  from  neighbor's  spring  except  for  own  domestic 
beneficial  use;  McCord  v.  State,  2  Okl.  Cr.  221,  101  Pac.  282,  holding 
prohibition  law  of  1908  valid,  but  did  not  apply  to  interstate  shipments 
until  delivered;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
184,  S7  L.  R.  A.  (N.  S.)  466,  117  Pac.  1109,  2  N.  C.  C.  A.  823, 
3  N.  C.  C.  A.  618,  upholding  industrial  insurance  law  of  1911;  Hamp 
V.  State,  19  Wyo.  402,  118  Pac.  661,  upholding  statute  prohibiting  inter- 
ference with  headgate  regulated  by  water  commissioner ;  dissenting  opin- 
ion in  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  711,  151  Pac.  408, 
majority  upholding  workmen's  compensation  law;  Kemp  v.  Division 
No.  241,  Amalgamated  Assn.  etc.  Ry.  Employees,  255  111.  238,  Ann.  Cas. 
1913D,  347,  99  N.  E.  399,  arguendo. 

Distinguished  in  Huber  v.  Merkel,  117  Wis.  368,  94  N.  W.  358,  holding 
percolating  water  is  absolute  property  of  land  owner  in  whose  land  it  is, 
and  right  of  diversion  is  an  absolute  right;  dissenting  opinion  inHathom 
V.  Natural  Carbonic  Gas  Co.,  194  N.  %.  352,  355,  357,  358,  359,  16 
Ann.  Cas.  989,  23  L.  R.  A.  (N.  S.)  436,  87  N.  E.  514,  515,  516;  majority 
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u{^Xs.<c^^ding  statute  prohibiting  excessive  pumping  by  owner  from  mineral 

^Honstitutionality  of  legislation  to  prevent  waste  of  natural  gas, 
petroleum,  water,  and  the  like  by  private  owner.  Notes,  4  Ann. 
Gas.  218;  16  Ann.  Gas.  1001. 

^Constitutionality  of  statutes  to  prevent  waste  of  subterranean  water^ 

gas  or  oil    Note,  28  L.  R.  A.  (K.  S.)  487. 
^ets  which  the  legislature  may  and  may  not  declare  criminal.    Note,, 

78  Am.  St  Rep.  256. 

:Biiii:iscellaneous.    Cited  in  Preston  v.  White,  57  W.  Va.  284,  50  S.  E.  238, 
im.     4^^ed  conveying  land,  reservation  of  oil  and  gas  in  it  has  same  effect 
^:3c:ception  of  same  would  have. 


177    XT.  S.  212-213,  44  K  Ed.  740,  20  Sup.  Gt.  585,  OHIO  OIL  OO.  ▼.  INDIANA. 

i  Judgment  afftimed  on  antHorlty  of  OUo  Oil  Go.  ▼.  Indiana,  177  XJ,  8.  190, 

**  X-.  Ed.  729,  20  Sup.  Gt.  676. 

-^I>proved  in  Erickson  v.  Crookston  Waterworks  etc.  Co.,  100  Minn. 

^^3  10  Ann.  Gas.  84S,  8  L.  R.  A.  (N.  S.)  1250,  111  N.  W.  393,  water  com- 

pa.ny    drawing  water  from  underground  hasin  could  not,  by  acquiring 

**tle  to  lands,  deprive  others  of  right  to  draw  water  therefrom  by  pump- 

/  ^6"  ^wa.ter  so  as  to  lower  level  of  supply. 

^^^  ^^-   fi.  214-229,  44  L.  Ed.  T41,  20  Sup.  Gt  60S,  OVEBBY  ▼.  OOBDON. 

^'VTi.ere  purpose  of  suit  was  to  have  will  declared  invalid,  amount  of 
CM  a  wbole  was  matter  in  dispute  and  determined  Jurisdiction  of  Fed- 


-^l>pfcToved  in  McDaniel  v.  Traylor,  196  U.  S.  430,  49  L.  Ed.  539,  25 

^-    Ct.  369,  amount  in  dispute  in  suit  to  set  aside  probate  judgments 

^^Ushing  claims  against  estate  which  are  lien  on  realty  inherited  by 

j^  ^l^^-^inants,  is  aggregate  amount  of  claims;   Conway  v.  Owensboro 

^^"    ^ank  etc.  Co.,  186  Fed.  953,  in  creditors'  suit  to  enforce  liability 

.  ^^^^<5kholders  of  insolvent  bank,  amount  of  claims  of  creditors  deter- 

*ies    jurisdiction;  Morgan  v.  Adams,  29  App.  D.  C.  208,  granting  writ 

'^'*'      vr  to  Supreme  Court  to  beneficiaries  under  will  whose  bequests 


T^^^^^&»ted  four  thousand  two  hundred  dollars,  whole  estate  being  seven 

?^s^^d  dollars. 

^distinguished  in  Morgan  v.  Adams,  211  U.  S.  629,  58  L.  Ed.  363,  29 

^^;    Ct.  213,  Supreme  Court  has  no  jurisdiction  of  appeal  from  decree 

^^^  aside  will  where  aggregate  interest  of  appellants  less  than  five 

^J^^^s^nd  dollars;  Troy  Bank  v.  Whitehead,  184  Fed.  934,  holding  ven- 

^01^  a   Xieu  notes  held  by  different  plaintiffs  could  not  be  added  to  give 

^^^^^^iction  of  suit  to  enforce  lien;  Singer  v.  Singer,  122  Tenn.  686, 

Ti^  ^^  ^  1089,  amounts  awarded  to  attorneys  in  will  contest  cannot  be 

yvned  to  give  jurisdiction  to  appeal. 
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Every  State  possesses  exclnslye  JorlscUctlon  and  sorerelgnty  over  per- 
sons and  property  \iitliln  Its  borders,  but  it  cannot  ezerdse  direct  jurisdic- 
tion and  authority  oyer  persons  or  property  without  Its  territory. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  58  L.  Ed. 
1264,  34  Sup.  Ct.  879,  Missouri  statute  reflating  loans  on  life  policies 
held  not  to  modify  contract,  made  in  another  State  subsequent  to  loan, 
by  company  and  insured,  neither  being  residents  of  State ;  Brown  v.  Es- 
tate of  Fletcher,  210  U.  S.  89,  62  L.  Bd.  970.  28  Sup.  Ct.  702,  decree 
against  administrator  in  one  State  is  not  binding  on  executor  in  another; 
Klug  V.  Martinsburg  Power  Co.,  229  Fed.  861,  foreign  administrator  can- 
not sue  resident  of  West  Vii^nia  in  Federal  court  on  ground  of  diverse 
citizenship;  Watkins  v.  Eaton,  173  Fed.  148,  Federal  court  cannot  enter- 
tain suit  by  foreign  administrator  against  local  administrator  to  deter- 
mine right  to  fund  acquired  by  latter  in  ancillary  proceedings,  where 
by  State  law  probate  court  having  fund  alone  can  make  such  adjudica- 
tion; Appeal  of  Murdoch,  81  Conn.  687,  129  Am.  St.  Bep.  231,  72  Atl. 
293,  fact  of  probate  of  will  in  another  State  which  passed  property  in 
State  does  not  require  probate  court  of  State  to  appoint  executor  named 
in  will ;  People  v.  Brady,  271  111.  113,  110  N.  E.  869,  holding  provisions 
of  Federal  Reserve  Act  for  granting  to  national  banks  right  to  act  as 
trustees,  etc.,  conflicted  with  State  laws  as  to  trustees,  and  with  State's 
control  over  private  property;  In  re  Coming's  Will,  159  Mich.  476, 
134  Am.  St.  Rep.  739^  124  N.  W.  515,  will  of  person  domiciled  in  another 
State,  who  died  leaving  property  in  State,  cannot  be  probated  before 
validity  established  in  court  of  testators'  domicile. 

Point  not  necessary  to  decision  is  not  rendered  res  adjudicata  thereby. 
Approved  in  Maldauer  v.  Beurhans,  108  Wis.  33,  84  N.  W.  27,  holding 
County  Court's  decree  reciting  amount  due  each  in  assignment  of  res- 
idue being  to  that  extent  surplusage,  no  bar  to  suit  for  redistribution. 

State  court  may  determine  domicile  of  decedents  for  purpose  of  condn- 
slyely  adjudicating  Talidity  in  State  of  letters  of  administration,  but  does 
not  bind,  as  to  fact  of  domicile,  all  the  world,  by  mere  finding  of  such  fact 
in  proceeding  in  rem. 

Approved  in  Magruder  v.  Drury,  37  App.  D.  C.  540,  and  Magruder  v. 
Drury,  235  U.  S.  117,  59  L.  Ed.  155,  35  Sup.  Ct.  77,  both  holding  finding 
of  fact  as  to  domicile  by  State  court  probating  will  is  not  conclusive  in 
District  of  Columbia;  Tilt  v.  Kelsey,  207  U.  S.  52,  52  L.  Ed.  99.  28 
Sup.  Ct.  1,  adjudication  of  domicile  of  testator  in  probate  proceeding 
IS  not  evidence  thereof  in  collateral  proceeding  in  another  State;  Duns- 
muir  V.  Scott,  217  Fed.  203,  133  C.  C.  A.  194,  finding  of  probate  court 
as  to  evidence  is  not  res  adjudicata  in  proceedings  to  assess  war  tax; 
Estate  of  Blake,  157  Cal.  457,  108  Pac.  291,  decree  for  settlement  of  ac- 
counts of  testamentary  trust,  approving  payments  made  to  beneficiaiy, 
held  not  res  adjudicata  of  nature  of  interest  of  beneficiary  in  trust; 
Baker  v.  Baker,  Eccles  &  Co.,  162  Ky.  697,  173  S.  W.  115,  and  Matter 
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of  Horton,  217  N.  Y.  368,  371,  111  N.  E.  1067, 1068,  both  holding  finding 

on  probate  of  will  as  to  testator's  residence  not  binding  on  persons  in 

another  State  not  parties  to  proceeding;   Seripps  y.  Wayne  Probate 

Jndge,  131  Mich.  270,  100  Am.  St.  Bep.  614,  90  N.  W.  1063,  where  one 

having  legal  residence  here  removed  temporarily  to  California,  where 

he  died,  and  will  probated  in  Ohio  under  claim  of  residence,  probate 

court  here  had  jurisdiction  of  petition  for  letters  of  administration 

alleging  invalidity  of  will;  In  re  Estate  of  Nenbert,  58  S.  G.  475,  36  S.  E. 

910,  sostainitg  appointment  of  second  administrator  for  same  estate 

in  Sonth  Carolina  after  apx)ellant  appointed  by  Florida  coort;  In  re 

Box's  Will,  127  Wis.  270,  106  N.  W.  1065,  on  proceedings  to  probate 

will  which  had  been  probated  in  Illinois,  court  had  no  jurisdiction  where 

copy  of  will  and  of  record  not  authenticated  as  required  by  law ;  Jordan 

V.  Chicago  etc.  Ry.  Co.,  125  Wis.  589, 593, 110  Am.  St.  Rep.  866, 1  L.  R.  A. 

(N.  S.)  886,  104  N.  W.  806,  807,  under  Rev.  Stats.  1898,  §  3819,  deter- 

mination   of   County   Court,  on  petition  of  public  administrator,  that 

deceased  left  property  in  State,  is  not  collaterally  attackable. 

Ancillary  probate  of  will  of  resident   which    has   been   probated 
abroad.    Note,  7  Ann.  Oas.  314. 

Effect  of  denial  of  right  to  open  and  close.    Note,  Ann.  Gas.  1912D, 
252. 

Miscellaneous.  Cited  in  Craig  v.  Dorr,  145  Fed.  310,  76  G.  C.  A.  559, 
cross-bills  are  necessary  where  certain  defendants  seek  affirmative  relief 
against  their  codef  endant. 

177  U.  8.  230-239,  44  Z..  Ed.  747,  20  Sop.  Ct  620,  LOUISVILUB  ft  K.  R.  B. 
00.  V.  SC^HMIDT. 

Doe  process  danse  of  Fourteentb  Amendment  does  not  cmtrol  mere 
f omui  of  procedure  In  State  courts  or  regulate  practice  therein.  Its  require- 
tnents  are  compiled  with  if  the  person  condemned  has  had  suillcient  notice 
sod  adequate  opportunity  has  been  afforded  him  to  defend. 

Approved  in  Holmes  v.  Conway,  241  U.  S.  631,  60  L.  Ed.  1214,  36 
Snp.  Ct.  681,  holding  order  requiring  attorney  to  restore  funds  obtained 
from  clerk  was  made  on  adequate  notice;  Grannis  v.  Ordean,  234  U.  S. 
394,  58  L.  Ed.  1369,  34  Sup.  Ct.  779,  misspelling  of  name  in  summons 
served  by  publication  held  not  to  render  service  void ;  Zayas  v.  Lothrop 
etc.  Co.,  231  U.  S.  177,  58  L.  Ed,  176,  34  Sup.  Ct.  108,  due  process  clause 
not  violated  in  statutory  procedure  to  foreclose  mortgage;  Jordan  v. 
Massachusetts,  225  U.  S.  175,  66  L.  Ed.  1041,  32  Sup.  Ct.  651,  one  sen- 
tenced for  murder  is  not  denied  due  process  because  after  trial  juror 
became  insane ;  Twining  v.  State  of  New  Jersey,  211  U.  S.  112,  63  L.  Ed* 
111,  2d  Sup.  Ct.  14,  Fourteenth  Amendment  does  not  require  State  to 
exempt  witness  from  compulsory  self-incrimination ;  Rogers  v.  Peck,  199 
IT.  8.  435,  60  L.  Ed.  260,  26  Sup.  Ct.  87,  fact  that  State  did  not  maintain 
appellate  court  in  county  where  crime  committed  as  required  by  Consti- 
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tution  is  not  denial  of  due  process  of  law;  Cincinnati  Street  R.  Co.  v. 
Snell,l93  U.  S.  37,  48  L.  Ed.  608,  24  Sup.  Ct.  319,  upholding  Ohio  Rev. 
Stats.,  §  5030,  providing  for  change  of  venue  for  local  prejudice  wher» 
opposite  party  is  corporation  of  less  than  fifty  stockholders,  having  prin- 
cipal office  in  county  where  action  pending,  though  corporation  not 
granted  same  right ;  Simon  v.  Craft,  182  U.  S.  436,  437,  46  L.  Ed.  1170, 
1171,  21  Sup.  Ct.  839,  holding  person  adjudged  lunatic  in  absence,  under 
Alabama  Code  of  1886,  where  physician  deemed  presence  inconsistent 
with  health  and  safety,  not  deprived  of  due  process ;  King  Tonopah  Min- 
ing Co.  v.  Lynch,  232  Fed.  495,  service  on  foreign  corporation  by  deliv- 
ering process  to  Secretary  of  State,  under  Nevada  statutes,  held  not 
due  process,  where  no  attempt  made  by  such  officer  to  notify  corpora- 
tion; Lamar  v.  Spalding,  154  Fed.  29,  83  C.  C.  A.  Ill,  and  Lamar  v. 
Spalding,  203  U.  S.  584,  61  L.  Ed.  328,  27  Sup.  Ct.  782,  both  affirming 
judgment  on  authority  of  principal  case ;  Mitchell  v.  Evans,  18  App.  D.  C. 
259,  party  acquiescing  in  procedure  of  court  in  allowing  appeal  can- 
not raise  technical  objection  to  its  prosecution;  Montgomery  Bank  etc. 
Co.  V.  Walker,  181  Ala.  377,  61  South.  954,  holding  statute  providing 
notice  and  hearing  as  to  default  of  bank  before  turning  its  affairs  over 
to  bank  superintendent  was  not  violative  of  due  process;  St.  Louis  etc. 
Ry.  Co.  V.  State,  99  Ark.  19,  136  S.  W.  945,  holding  statute  empowering 
railroad  commission  to  require  laying  of  spur-tracks,  and  order  there- 
under, did  not  violate  due  process  clause;  Hammond  Packing  Co.  v. 
State,  81  Ark.  544,  126  Am.  St.  Rep.  1047,  100  S.  W.  413,  procedure 
authorized  to  procure  testimony  where  corporation  charged  with  viola- 
tion of  Anti-trust  Act  of  1905,  held  not  violative  of  due  process  clause; 
Smith  V.  State  Board  of  Medical  Examiners,  140  Iowa,  69,  117  N.  W. 
1117,  statutes  providing  board  of  health  may  revoke  certificate  of  physi- 
cian for  incompetence  held  not  to  violate  due  process  clause;  State 
ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  487,  92  Pac.  613,  holding 
statute  creating  board  of  railroad  commissioners  not  violative  of  due 
process;  Illinois  Cent.  R.  Co.  v.  Paducah  Brewery  Co.,  157  Ky.  365,  163 
S.  W.  242,  statute  providing  railroad  commission  could  grant  reparation 
in  case  of -extortionate  charges  considered  and  held  not  violative  of 
due  process  clause;  Weeks  v.  Weeks,  79  N.  J.  L.  283,  75  Atl.  480,  up- 
holding statute  providing  for  amendment  of  return  on  attachment  by 
adding  description;  Griggs  v.  Hanson,  86  Kan.  639,  Ann.  Cas.  191SC, 
242,  52  L.  R.  A.  (N.  S.)  1161,  121  Pac.  1096,  due  process  not  violated 
by  hearing  appeal  at  regular  term  of  court  without  notice  of  day  to  ap- 
pellant ;  Harding  v.  Gillett,  25  Okl.  227, 107  Pac.  677,  proceedings  to  set 
aside  default  foreclosure  decree  and  permit  mortgagor  to  answer,  held 
not  violative  of  due  process  as  to  grantee  of  purchaser;  Ex  parte  Allen, 
82  Vt.  372,  26  L.  R.  A.  (N.  S.)  282,  73  Atl.  1080,  holding  statute  provid- 
ing for  commitment  of  insane  not  violative  of  due  process  clause;  P.  R. 
Patch  M^.  Co.  V.  Capeless,  79  Vi  12,  63  Atl.  941,  upholding  statute 
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^i^^^    ^^ing  for  jn^gment  binding  all  members  of  omneorporated  associar 
fter  service  on  officer. 

^e  to  show  cftose  is  not  lack  of  due  proceak 
roved  in  Railroad  Commrs.  v.  Atlantic  etc.  Ry.  Co.,  71  S.  C.  135, 


^^.r^"'     ^*  ^^9  where  railroad  has  been  notified  and  has  appeared  and 


^^^   ^^ted  matter  before  railroad  commission,  order  requiring  it  to  stop 
^^i  Ji  trains  at  station  is  valid. 

^^^v  ^'"^urty  properly  served  cannot  after  Judgment,  complain  of  lack  of  dnei 


/^  ^t^^^^**  for  defenses  not  presented. 

^^|^     ^^tinguished  in  TiUey  v.  Coykendall,  172  N.  Y.  593,  65  N.  E.  575,  hold- 
^^^^V^dgment  against  nonexistent  corporation  for  negligence  in  man-' 
^:^^^     tug  cannot  be  enforced  against  president  on  whom  service  made, 
latteji^  not  negligent. 

uestions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  OS  L.  B.  A.  575,  577. 

m  U.  8.  240-280,  44  Ii.  Ed.  751,  20  Sap.  Ot.  505,  THE  AI.BEBT  DUMOIS. 
Boles  governing  vessels  on  approaching  each  other  stated. 
Approved  in  The  Strathleven,  213  Fed.  978,  130  C.  C.  A.  381,  fault 
of  steamer  in  anchoring  in  channel  held  not  to  absolve  tug  which  col- 
lided with  her  after  opportunity  to  stop ;  United  States  v.  Erie  R.  Co., 
172  Fed.  52,  96  C.  C.  A.  538,  both  vessels  held  at  fault  under  facts  for 
collision  while  crossing  courses  in  clear  weather;  The  Williamsport,  167 
^ed.  189,  collision  in  narrow  channel  held  due  solely  to  fault  of  vessel 
bailing  to  give  room  for  effect  of  tide  on  tow ;  The  Chicago,  125  Fed.  718, 
^  C.  C.  A.  480,  holding  "Augusto,"  being  privileged,  not  at  fault  for 
naaintaining  her  speed  of  eight  miles  an  hour  until  immediately  preced- 
i^  collision;  The  Straits  of  Dover,  120  Fed.  903,  904,  58  C.  C.  A.  86, 
holding  ''Bluefields"  at  fault  for  trying  to  cross  bows  of  privileged 
*  'Straits  of  Dover,"  instead  of  slackening  speed  or  reversing,  and  latter 
at  fault  for  failing  to  keep  her  course ;  The  Acilia,  120  Fed.  461,  56 
C.  C.  A.  605  (affirming  108  Fed.  982),  holding  "AcUia"  in  fault  for 
going  at  dangerous  speed,  and  for  violation  of  rules  by  her  pilot,  the 
**Crathome"  rightly  relying  on  " Acilia 's"  obedience  to  rules;. Hall  v. 
Chisholm,  117  Fed.  813,  55  C.  C.  A.  31,  holding  vessel  at  fault  for  poor 
control  in  trying  to  pass  two  thousand  foot  log  raft  in  St.  Clair  River, 
and  tngs  at  fault  for  allowing  raft  to  strike  bank ;  The  City  of  Augusta, 
102  Fed.  996,  holding  inspector's  rules  3,  6  and  9,  imposed  on  vessels 
dntj  to  reverse,  and  to  blow  timely  signals  when  approaching  near  each 
other. 

Distinguished  in  The  Cygnus,  142  Fed.  89,  73  C.  C.  A.  309,  determining 
liability  for  collision  where  one  vessel  violated  rule  and  other  kept  her 
^on^^  ^d  speed. 
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Daty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.     Note,  16  Ann.  Oas.  550. 

Infringement  of  regolations  to  prevent  collisions  at  3ea.    Note,  23 
£.  R.  0.  631. 

Agreed  seUing  price  of  Interest  In  veesel  U  letter  evldeoce  of  value 
than  varying  opinionB  of  experts. 

Approved  in  The  Alcazar,  227  Fed.  662,  sales  made  one  year  before 
and  one  year  after  date  at  which  value  of  vessel  is  to  be  fixed  are 
better  evidence  than  conflicting  opinions  of  experts ;  Stamps  v.  Thomas, 
7  Ala.  App.  627,  62  South.  315,  statement  by  defendant  of  value  of 
goods  converted  by  him  is  admissible  in  conversion  suit;  Smith  v.  Hur- 
ley, 73  Or.  276,  143  Pac.  1125,  evidence  of  offer  is  admissible  to  show 
value  of  patent  rights. 

Allowance  of  interest  in  admiralty  cases  is  discretionary. 
Approved  in  The  Eliza  Lines,  132  Fed.  244,  65  C.  C.  A.  538,  following 
rule;  The  Argo,  210  Fed.  875,  127  C.  C.  A.  456,  interest  not  allowable 
in  tort  for  personal  injury  till  damage  ascertained;  Thompson  Towing 
&  Wrecking  Assn.  v.  McGr^or,  207  Fed.  221,  124  C.  C.  A.  479,  State 
rule  as  to  interest  followed  in  action  for  death  given  by  State  statute; 
Union  Steamboat  Co.  v.  Chaffin  's  Admrs.,  204  Fed.  419, 122  C.  C.  A.  598, 
interest  allowed  on  claim  for  death. 

At  common  law  no  civil  action  lies  for  injury  resulting  in  death* 
Approved  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  587,  46  L.  Ed.  880,  21  Sup.  Ct.  225,  majority  holding  city 
liable  under  maritime  law  for  collision  of  fireboat  due  to  negligence  of 
city's  servants  in  charge  thereof. 

Article  3237  of  Louisiana  Code  does  not  extend  to  cases  in  wMch  dam- 
ages might  be  recoverable  for  death,  but  merely  gives  Uen  on  vessel  for  dam- 
ages to  person  or  property. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gihnore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct.  133,  claim  against  owner  of  vessel  in  fault  in 
collision,  based  on  State  statute  giving  action  for  injuries  in  such  colli- 
sion, may  be  enforced  in  proceeding  in  admiralty  brought  by  owner  to 
limit  liability;  The  Alaska,  225  Fed.  648,  649,  650,  statute  making  vessels 
liable  for  injuries  committed  by  them  to  persons  or  property  in  State 
does  not  extend  to  actions  by  representatives  of  deceased  for  wrongful 
death;  The  Starr,  209  Fed.  884,  admiralty  will  not  give  lien  for  damages 
for  death  when  not  given  by  statute  creating  right  of  action;  Aurora 
Shipping  Co.  v.  Boyce,  191  Fed.  964,  965,  969,  112  C.  C.  A.  372,  Oregon 
statute  giving  lien  on  vessels  for  damages  for  injuries  to  person  or  prop- 
erty includes  injuries  causing  death ;  The  General  Foy,  175  Fed.  592,  596, 
Oregon  statute  giving  action  for  death  held  to  give  admiralty  jurisdic- 
tion of  libel  in  rem  against  vessel  by  representative  of  deceased  for  dam- 
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ages  for  death  throngli  improper  navigation  of  vessel;  The  Aurora,  163 
Fed.  635,  under  Oregon  statutes  where  longshoreman  employed  by  vessel 
was  killed  by  defect  in  gang-plank  while  loading,  administratrix  could 
maintain  libel  in  rem  in  admiralty  for  death;  The  Dauntless,  129  Fed. 
717,  718,  64  C.  C.  A.  243,  CaL  Code  Civ.  Proc.,  §§  377,  813,  do  not  give 
lien  on  vessel  for  damages  recoverable  under  section  377,  for  death  re- 
sulting from  collision,  and  suit  in  rem  not  maintainable  in  admiralty; 
The  Onoko,  107  Fed.  987,  47  C.  C.  A.  Ill,  holding  water  craft  statutes 
of  Wisconsin  and  Illinois  giving  liens  for  injuries  did  not  extend  to  liens 
of  next  of  kin  for  injuries  causing  death. 

• 
Where  both  vessels  are  at  fault,  the  one  suffering  the  least  must  pay  the 

otlier  emmgh  to  equalise  loss. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  8.  563,  46 
L  Ed.  321,  21  Sup.  Ct.  ?16,  holding  admiralty  law  and  not  local  law 
governs  liability  of  city  for  negligence  of  fireboat  responding  to  fire; 
The  Union  Steamboat  Co.,  178  U.  S.  320,  44  L.  Ed.  1085,  20  Sup.  Ct.  905, 
holding  if  court  erred  in  refusing  recoupment  of  one-half  damages  to 
cargo  from  moiety  of  damages  awarded  to  damaged  vessel,  remedy  is  by 
appeal,  not  mandamus ;  The  New  York,  108  Fed.  104,  47  G.  C.  A.  232, 
holding  where  no  question  of  vessel's  right  to  recoupment  presented  to 
District  Court  except  in  rejected  draft  for  decree,  refusal  to  grant  re- 
coupment not  error;  The  Livingstone,  104  Fed.  925,  holding  vessel  jointly 
at  fault  may  recover  one-half  loss  of  innocent  cargo  owners,  paid  by 
such  vessel  under  decree  awarding  full  recovery,  though  no  cross-libel 
filed;  The  New  York,  104  Fed.  566,  44  C.  C.  A.  38,  holding  Circuit  Court 
of  Appeals  may  review  decree  of  District  Court  as  to  matter  of  recoup- 
ment of  half  of  damage,  left  open  in  Supreme  Court's  mandate;  In  re 
Lakeland  Transp.  Co.,  103  Fed.  330,  holding  where  vessels  equally  at 
fault,  each  liable  for  half  the  loss  regardless  of  rights  of  caigo  owners; 
The  St.  Johns,  101  Fed.  471,  477,  holding  where  injury  to  one  vessel 
slight,  both  being  culpable,  such  vessel  must  pay  other  one-half  of  total 
loss. 

Amount  awarded  owner  of  vessel  totally  lost  In  collision  when  both  ves- 
sels at  fault  and  proceedings  for  limitation  of  liability  taken  by  both  owners 
is  subject  to  deduction  of  half  of  amount  payable  for  lose  of  passeDgers, 
though  no  recovery  could  have  been  liad  against  such  owner  because  of  total 
loss  of  bis  vessel  and  extinguishment  of  his  personal  liability. 

Approved  in  The  Mauch  Chunk,  139  Fed.  753,  under  Rev.  Stats., 
§  4286,  relating  to  limitation  of  liability,  where  both  vessels  in  fault  and 
each  condemned  to  pay  half,  and  charterer  required  to  contribute,  claims 
of  third  parties  entitled  to  priority  from  fund  over  owner's  claim  for 
damage  to  vessel. 

Jurisdiction  of,  and  law  governing  action  for  death  on  waters. 
Note,  L.  B.  A.  1916A,  1161,  1162. 
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Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  R.  A. 
1916B,  646. 

'  Miscellaneous.  Cited  in  Quinette  v.  Bisso,  136  Fed.  838,  5  L.  R.  A. 
(N.  S.)  308,  69  C.  C.  A.  503,  passenger  in  skiff  rowed  across  Mississippi 
in  fog  and  run  down  by  tug  not  contributorily  negligent  because  skifiE 
not  equipped  with  fog-horn. 

177  U.   S.  260-276,  U  I^  Ed.  762,  20   Sup.   Ot  611,   SUPREME  ZiODaE 
KNIGHTS  OF  PYTHIAS  Y.  WITHERS. 

Supreme  lodge  investing  offtcer  of  local  section  with  authority  and  re- 
sponsibility for  receiving  and  paying  oveif  dues  of  members  makes  him  its 
officer  and  is  bound  by  his  acts  within  scope  of  his  authority. 

Approved  in  McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  39,  46 
L.  Ed.  72,  22  Sup.  Ct.  15,  holding  failure  of  insured  to  read  policy  con- 
stituted no  bar  to  denial  of  stipulation  inserted  at  instance  of  agent 
without  plaintiff's  knowledge;  Smythe  v.  Supreme  Lodge,  K.  of  P.  198 
Fed.  981,  secretary  of  section  attesting  and  delivering  policy  held  to  be 
agent ;  Modren  Woodmen  v.  Tevis,  111  Fed.  119,  49  C.  C.  A.  256,  holding 
local  clerk's  habitual  receipt  of  dues  when  overdue  prevented  society 
from  claiming  member's  certificates  avoided  by  customary  delinquency; 
Nashville  etc.  Ry.  v.  Hinds,  5  Ala.  App.  604,  59  South.  673,  carrier,  re- 
quired to  care  for  livestock,  employing  third  person  to  do  so  is  liable  for 
conversion  of  stock  by  such  person ;  District  Grand  Lodge  No.  23,  United 
Order  of  Odd  Fellows,  3  Ala.  App.  491,  492,  493,  57  South.  150,  151, 
forfeiture  waived  by  conduct  of  local  officers;  Minto  v.  Moore,  1  Ala. 
App.  563,  55  South.  544,  holding,  under  facts,  broker  offering  realty  for 
sale  was  agent  of  owner  only ;  Parliament  of  the  Prudent  Patricians  etc. 
V.  Marr,  20  App.  D.  C.  371,  holding  void  provision  of  by-law  that  offi- 
cers of  local  council,  chaiged  with  duty  of  receiving  and  transmitting 
dues  of  members,  were  agents  only  of  such  council  and  members;  Drom- 
gold  V.  Royal  Neighbors  of  America,  261  111.  66,  103  N.  E.  587,  acts  of 
subordinate  lodge  in  collecting  and  remitting  dues  held  binding  on 
supreme  lodge;  CoUver  v.  Modern  Woodmen,  154  Iowa,  621,  622,  135 
N.  W.  69,  receipt  of  dues  by  clerk  of  local  camp  with  knowledge  of  use 
of  liquor  by  member  held  to  waive  stipulation  in  policy  against  such  use; 
Trotter  v.  Grand  Lodge  of  Iowa  Legion  of  Honor,  132  Iowa,  520,  521,  11 
Ann.  Oas.  588,  7  L.  E.  A.  (N.  S.)  569,  109  N.  W.  1101, 1102,  forfeiture 
waived  by  custom  of  agent  accepting  payments  after  delinquency ;  Attor- 
ney General  v.  Supreme  Council  A.  L.  H.,  206  Mass.  182,  92  N.  E.  146, 
member  not  paying  assessment  on  original  amount,  after  attempt  to  re- 
duce all  certificates  by  by-law,  merely  because  local  officers  would  not 
accept  them,  did  not  preserve  rights  against  corporation  by  protesting 
against  such  reduction ;  Wagner  v.  Knights  of  Honor,  128  Mich.  667,  87 
N.  W.  905,  holding  beneficiary  association  cannot  escape  liability  on 
member's  certificate  for  subordinate  lodge's  failure  to  forward  dues^ 
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Matter  being  agent  of  former;  O'Connor  v.  Modern  Woodmen,  110  Minn. 
21, 25  L.  R.  A.  (N.  S.)  1244, 124  N.  W.  455,  incomplete  answer  as  to  use 
of  intoxicants  made  to  and  recorded  by  society's  physician  and  agent 
Md  not  to  vitiate  policy  in  absence  of  intentional  fraud ;  National  etc. 
Building  Assn.  v.  Brahan,  80  Miss.  429,  433,  31  South.  845,  holding  loans 
of  foreign  loan  association  with  special  agents  within  State  governed  by 
Mississippi  usury  law,  regardless  of  by-law  stipulation  for  payment  in 
l»ome  State;  Murphy  v.  Independent  Order  Sons  etc.  of  Jaeob  of  America, 
^^  Miss.  836,  50  L.  R.  A.  Ill,  27  South.  627,  holding  grand  lodge  cannot 
escape  liability  on  certificate  of  member  by  failure  of  subordinate  lodge 
^?s^y  dues;  Winter  v.  Supreme  Lodge  Knights  of  Pythias,  96  Mo.  App. 
•24^  69  8.  W.  665,  holding  waiver  by  secretary  of  section  of  Knights  of 
^thias  bind  society  as  to  proof  of  death,  secretary  being  agent  for  re- 
^^^pt  of  dues  and  delivery  of  death  blank ;  Thompson  v.  Supreme  Tent  of 
^nigrhts  of  Maccabees,  189  N.  Y.  301, 121  Am.  St.  Rep.  879,  12  Ann.  Oa«. 
f52^  13  Ann.  Gas.  314,  82  N.  E.  143,  supreme  lodge  is  liable  for  personal 
^^Juries  on  initiation  of  member  where  officers  were  required  by  ritual 
/^    do    acts  producing  injury;  Robinson  v.  Brotherhood  of  Locomotiye 
^i^emen  &  Engineers,  170  N.  C.  550,  87  S.  E.  540,  notice  of  applicant 's 
?^^   *o    local  medical  examiner  acting  for  society  is  imputed  to  society; 
^^^^exs  V.  Alexander,  30  Okl.  205,  38  L.  R.  A,  (N.  S.)  787, 120  Pac.  604, 
**^''i^^g  recovery  on  note  for  premium  when  policy  received  without 
tJ^.^^S  by  illiterate  person  on  agent's  false  assurance  as  to  terras; 
*^iSliam  V.  Independent  Foresters,  44  Or.  653,  75  Pac.  1069,  where  none 
^^cers  of  subordinate  lodge  knew  what  answers  decedent  made  in 
^  *^^tion,  and  examining  physician  sent  application  to  head  office, 
»  ^   ^ot  estopped  to  declare  forfeiture  for  false  statements;  Mitchell 
^^Vofe^^li^  59  g^  Q  421^  104  Am.  St.  Rep.  811,  66  L.  R.  A.  723.  48  S.  E.  292, 
V!iKt^t\t  lodge  liable  for  injuries  inflicted  on  member  of  local  lodge  during 
initiation;  Sovereign  Camp,  Woodmen  of  the  World,  v.  Carrington,  41 
Tex.  Civ.  33,  90  S.  W.  923,  holding  clerk  of  local  camp  had  authority  to 
waive  provision  of  certificate  that  liability  should  not  begin  till  deliv- 
ered to  insured  in  pereon;  Johanson  v.  Grand  Lodge  A.  0.  U.  W.,  31 
Utah,  50,  86  Pac.  495,  holding  subordinate  lodge  could  waive  street  pay- 
ment of  assessments. 

Distinguished  in  Jumper  v.  Sovereign  Camp,  127  Fed.  642,  62  C.  C.  A. 
361,  holding  Sovereign  Camp,  Woodmen  of  World,  not  liable  for  injury 
to  initiate,  inflicted  by  officers  or  members  of  local  camp;  Lathrop  v. 
Modem  Woodmen  of  America,  56  Or.  450, 109'  Pac.  81,  payment  of  dues 
after  injury  to  local  clerk  held  not  binding  on  association. 

Forfeiture  of  benefit  certificate  by  default  of  subordinate  lodge. 
Note,  50  K  R.  A.  Ill,  112. 

^Agency  clause^  in  Insorance  policies  is  coustmed  agaixut  iiumrer  and 
In  f  aivor  of  insured. 
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Approved  in  Sohlosser  v.  Grand  Lodge,  94  Md.  368,  50  Atl.  1051,  dis- 
regarding section  15  of  constitntion  of  grand  lodge,  providing  that  sub- 
ordinate lodges  and  officers  thereof  shall  never  act  as  agents  touching 
insurance;  Harris  v.  Wilson,  86  Mo.  App.  416,  holding  secretary  of 
subordinate  division  of  Brotherhood  of  Railway  Trackmen  not  agent  of 
assured  to  authorize  grand  treasurer  to  apply  dues  on  future  indebted- 
ness. 

Xnsuraiiee  agent  la  the  agent  of  insurer  and  not  of  the  Insnred. 
Approved  in  Monahan  v.  Mutual  Life  Ins.  Co.,  103  Md.  157,  5  L.  R.  A« 
(N.  S.)  759,  63  Atl.  212,  where  policy  provided  it  should  be  void  in  case 
other  policy  be  in  force,  insurer  receiving  premiums  for  number  of  years 
estopped  to  deny  validity  where  there  was  policy  in  force  but  insurer's 
system  of  bookkeeping  deprived  it  of  knowledge  thereof. 

Miscellaneous.  Cited  in  Creswille  v.  Grand  Lodge  K.  of  P.,  225  U.  S. 
258,  56  L.  Ed.  1079,  32  Sup.  Ct.  822,  to  point  that  where  defendant  sets 
up  claim,  it  enjoys  right,  sought  to  be  enjoined,  under  Act  of  Congress, 
and  State  court  denies  right,  judgment  is  reviewable  under  section  237 
of  Judicial  Code ;  Modern  Woodmen  of  America  t*  Tevisj  117  Fed.  370, 
54  C.  C.  A.  293,  reciting  history  of  litigation. 

177  17.  8.  276-281,  44  I».  Ed.  709,  20  Sup.  Ct.  625,  ABNOU)  ▼.  HATCH. 

Contract  of  father  with  son  for  conduct  of  farm  by  latter  construed  to 
be  lease  only,  and  stock  and  Implements  not  subject  to  execution  In  suit 
against  son,  though  he  had  right  to  replace  implements  and  sell  stock. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  219 
Fed.  950,  under  lease  of  street  railway  requiring  return  of  equipment  at 
end  of  lease,  except  as  worn  out  and  also  substitutes,  where  old  motors 
were  replaced  by  new,  old  motors  were  not  required  to  be  returned. 

177  V.  S.  281-290,  44  L.  Ed.  771,  20  Sup.  Ct  592,  HTBE  ▼.  BISHOP 
ntON  CO. 

X7nder  section  2262,  Bevised  Statutes,  applicant  cannot  enter  portion  of 
land  in  part  for  benefit  of  others. 

Distinguished  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  915, 
119  C.  C.  A.  206,  applicant  for  coal  lands  under  sections  2347-2350, 
Rev.  Stats.,  is  not  required  to  state  entry  is  for  his  sole  use. 

Miscellaneous.  Cited  in  Midway  Co.  v.  Eaton,  79  Minn.  445,  82  N.  W. 
861,  reciting  history  of  litigation. 

177  n.  a  290-296^  44  L.  Ed.  774,  20  Sup.  Ct  674,  BZIM  ▼.  UNITED 
STATES. 

Power  of  remoral  ftom  office  Is  incident  to  power  of  appointment^  in 
absence  of  spedflc  provision  to  contrary. 

Approved  in  Horstman  v.  Adamson,  101  Mo.  App.  125,  74  S.  W.  399, 
holding  where  unlimited  by  law,  county  clerk's  removal  power  over  dep» 
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uties  lawfully  appointed  is  absolute;  Sanders  v.  Belue,  78  S.  C.  177,  58 
8.  E.  765,  holding  custom  of  appointing  poor  house  superintendent  for 
tenn  beyond  term  of  appointing  commissioners  could  not  prevent  new 
commissioners  from  removing  incumbent  at  beginning  of  their  term; 
dissenting  opinion  in  White  v.  Ayer,  126  N.  C.  611,  36  S.  E.  145,  major- 
ity awarding  mandamus  to  compel  State  auditor  to  issue  warrant  for 
salary  of  chief  inspector  of  oyster  industry,  though  name  of  office 
changed. 

Federal  eoorti  caonot  snpervlM  action  of  liead  of  eKecntlTe  department 
In  dladutfgliig  emi^yee. 

Approved  in  Persing  v.  Daniels,  43  App.  D.  C.  475,  holding  under  act 
of  August  23, 1912,  court  could  review  discharge  by  executive  department 
of  honorably  discharged  soldier  or  sailor;  Dover  v.  Humphrey,  68  Kan. 
764,  75  Pac.  1039,  in  determining  right  to  preference  given  by  act  of 
1901  to  war  veterans  for  appointment  to  public  employment,  discretion 
vested  in  appointing  power  not  reviewable  where  investigation  fairly 
made. 

Mandamus  to  restore  to  office  one  illegally  removed.    Note,  19 

L.  B.  A.  (K.  S.)  58. 
Bights  acquired  in  artificial  condition  of  body  of  water.    Note,  50 

L.  B.  A.  837. 
Validity  and  construction  of  Federal  twenty-^ight  hour  law.    Note, 

21  Ann.  Oaa.  825,  828. 

Preference  of  Inmorably  disdiarged  soldiers  and  saflon  for  appointments 
to  dvU  oAoes  under  act  of  1876  and  OivU  Service  Act  of  1888,  Is  limited  to 
eases  in  whidi  persons  are  equally  qnallfled. 

Approved  in  Goodrich  v.  Mitchell,  68  Kan.  774,  64  L.  B.  A.  945,  75 
Pac  1037,  upholding  act  of  1901,  giving  preference  to  war  veterans  in 
appointment  to  public  employment. 

Gonstitntionality  and  intent  of  veterans'  preference  laws.    Notes, 
1  Ann.  Gas.  292;  Ann.  Oas.  1914D,  726. 

Validity  of  statute  giving  veterans  preference  in  appointment  to 
office.    Note,  10  L.  B.  A.  (N.  S.)  825. 

177  XT.  S.  296-305,  44  L.  Ed.  777,  20  Sop.  Ct  028,  OONBOUDATED  OANAIi 
CO.  ▼.  ME&A  OANAIi  CO. 

Injunction  will  not  issue  to  enforce  doubtful  riifht,  or  restrain  act,  in> 
jjoUms  consequences  of  which  are  doubtfuL 

Approved  in  Barber  v.  Columbia  Chemical  Co.,  228  Fed.  480,  denying 
mandatory  injunction  against  maintenance  of  dam  on  ground  that  it 
was  not  certain  damage  would  be  prevented;  Galveston  etc.  By.  Co.  v. 
United  States,  222  Fed.  176,  refusing  to  enjoin  order  of  commerce  com- 
mission already  in  force  eighteen  months  when  substantial  injury  not 
shown;  Moxie  Nerve  Food  Co.  v.  Modoz  Co.,  152  Fed.  508,  refusing  to 
enjoin  competition  as  unfair  when  injury  not  clear. 

xvrn— «2 
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177  XT.  8.  305-810,  44  L.  Bd.  780,  20  Sup.  Ot.  609,  mUTBD  STATES  T. 
HABBI8. 

Bacelver  of  railroad  ia  not  wltbln  letter  or  spirit  of  act  of  1873  to  pro- 
Tent  cmelty  to  animals  in  transit. 

Approved  in  United  States  v.  Nixon,  235  U.  S.  233,  69  L.  Ed.  208,  35 
Sup.  Ct.  49,  act  of  March  4,  1913,  prohibiting  transportation  of  cattle 
from  quarantined  State  to  another,  does  not  apply  to  receiver  for  rail- 
road; United  States  v.  McClarty,  191  Fed.  521,  522,  mere  failure  of 
alleged  conspirator  to  prevent  another  from  doing  act  denounced  by 
section  5440,  Rev.  Stats.,  is  not  crime;  Damborough  v.  Joseph  Bonn  & 
Sons,  187  Fed.  583,  109  C.  C.  A.  270,  agreement  with  father  of  minor 
controlling  his  services  is  not  agreement  **with  him"  under  Immigra- 
tion Act  making  it  unlawful  to  agree  to  give  employment  to  induce 
alien  to  enter  United  States ;  Taggart  v.  Republic  Iron  etc.  Co.,  141  Fed. 
911,  73  C.  C.  A.  144,  manufacturing  company  maintaining  its  yards, 
tracks  and  engine  for  use  in  switching  cars  is  not  railroad  company 
operating  part  of  railroad  within  Ohio  statute  requiring  railroads  to 
block  frogs;  Railroad  Commission  v.  Alabama  Great  Southern  R.  Co., 
185  Ala.  373,  374,  L.  B.  A.  1915D,  98,  64  South.  19,  20,  statute  providing 
railroad  companies  may  be  required  to  join  in  union  station  does  not 
apply  to  receiver;  Manker  v.  Tough,  79  Kan.  54,  17  Ann.  Cas.  208,  19 
L.  R.  A.  (K.  S.)  875,  98  Pac.  795,  where  breach  of  penal  ordinance  is 
invoked  for  purpose  of  avoiding  contract  in  action  to  which  city  is  not 
party,  it  will  be  strictly  construed;  People  v.  Blair,  183  Mich.  132,  149 
N.  W.  1039,  penal  statute  prohibiting  railroad  corporation  from  obstruct- 
ing street  does  not  apply  to  receiver;  Robinson  v.  Harmon,  157  Mich. 
277,  278,  279,  122  N.  W.  106,  107,  statute  requiring  railroads  to  receive 
and  transport  freight,  and  imposing  fine  for  failure  to  obey,  does  not 
apply  as  to  penal  provision,  to  receiver;  United  States  v.  Baltimore  etc. 
R.  Co.,  159  Fed.  37,  86  C.  C.  A.  223,  arguendo. 

Distinguished  in  United  States  v.  Ramsey,  197  Fed.  147, 116  C.  C.  A. 
568,  hours  of  labor  law  applies  to  receiver  of  railroad ;  Robinson  v.  Har- 
mon, 157  Mich.  274,  275,  276, 117  N.  W.  664,  665,  statute  requirinjf  that 
railroad  shall  receive  and  transport  freight  under  penalty  applies  to  re- 
ceiver: Huguelet  v.  Warfield,  84  S.  C.  89,  65  S.  E.  986,  receivers  are 
subject  to  penalty  for  failure  to  adjust  and  pay  claim  of  loss  in  time 
specified ;  State  v.  Texas  etc.  Ry.  Co.,  106  Tex.  22, 154  S.  W.  1161,  penal 
statute  requiring  railroad  companies  to  maintain  water-closets  aj^lies  to 
receiver. 

Penal  statntes  are  to  be  strictly  construed  and  the  intention  must 
appear  in  the  language  nsed. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  19,  49  L.  Ed. 
870,  25  Sup.  Ct.  158,  construing  act  of  March  2,  1893,  §2,  requiring 
equipment  of  cars  with  automatic  couplers ;  United  States  v.  Schlierholz, 
137  Fed.  617,  special  agent  of  Land  Department  appointed  under  30 
Stat.  32,  is  not  officer  of  United  States  within  Rev.  Stats.,  §  5481,  punish- 
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ing  extortion  by  officers;  United  States  v.  York,  131  Fed.  328,  Rev.  Stats., 
§5424,  does  not  include  uttering  forged  naturalization  certificate  by 
person  other  than  applicant  or  his  witness;  Johnson  v.  Southern  Pac. 
Co.,  117  Fed.  467,  64  C.  C.  A.  608,  holding  act  of  March  2, 1893,  requiring 
use  of  improved  couplers  on  cars  does  not  require  same  on  locomotives 
engaged  in  interstate  commerce;  Fidelity  &  Casualty  Co.  v.  Dorough, 
107  Fed.  393,  46  C.  C.  A.  364,  holding  Rev.  Stats.  Tex.  1896,  imposing 
on  ''life  or  health  insurance  company"  additional  liability  for  default 
in  paying  loss,  inapplicable  to  accident  insurance  company;  dissenting 
opinion  in  McGhee  v.  McCarley,  103  Fed.  61,  44  C.  C.  A.  252,  majority 
holding  railroad  receiver  liable  in  punitive  damages  to  personal  repre- 
sentative of  minor  decedent  for  latter 's  death,  through  railroad's  negli- 
gence ;  State  v.  Kelly,  71  Kan.  819,  81  Pac.  452,  arguendo. 

Distinguished  in  Powell  v.  Sherwood,  162  Mo.  616,  63  S.  W.  487,  hold- 
ing Laws  1897,  p.  96,  defining  liability  of  railroad  corporations  for 
injuries  to  servants,  and  declaring  who  are  fellow-servants,  includes  re- 
ceivers. 

Leglfllature  defines  crime  and  ordains  punishment. 
Approved  in  The  Ben  R.,  134  Fed.  787,  67  C.  C.  A.  290,  Comp.  Stats. 
1901,  p.  3029,  relating  to  inspection  and  employment  of  engineers  by 
certain  vessels,  does  not  make  such  vessels  liable  to  forfeiture  under 
Rev.  Stats.,  §  4499,  for  violation  of  act ;  dissenting  opinion  in  Burton 
V.  United  SUtes,  202  U.  S.  391,  50  L.  Ed.  1075,  26  Sup.  Ct.  688,  majority 
holding  fraud  order  inquiry  is  proceeding  in  which  United  States  is 
interested  within  Rev.  Stats.,  §  1782. 

Intention  of  statute  is  found  in  the  language  actually  used,  interpreted 
according  to  its  fair  and  obvious  meaning. 

Approved  in  State  v.  Montello  Salt  Co.,  34  Utah,  462,  98  Pac.  551, 
construing  act  of  Congress  granting  saline  lands  to  State  for  school 
purposes. 

177  n.  8.  311-317,  4  Ii.  Bd.  782,  20  Sop.  Ot  636^  0BEDIT8  COMMUTATION 
CO.  ▼.  UNITED  STATES. 

Order  denying  leave  to  intervene  in  equity  is  discretionaxy,  and  is  not 
regarded  as  final  determination  on  merits  of  claim  set  up  lyy  petitioner,  and 
is  not  appealable. 

Approved  in  Farmers  &  Merchants'  Bank  v.  Arizona  Mut.  Savings  etc. 
Assn.,  220  Fed.  7,  135  C.  C.  A.  577,  and  Blaffer  v.  New  Orleans  Water 
Supply  Co.,  160  Fed.  391,  87  C.  C.  A.  341,  both  following  rule;  Keatley 
V.  Furey,  226  U.  S.  403,  57  L.  Ed.  275,  33  Sup.  Ct.  121,  dismissal  of 
petition  to  intervene  held  not  to  involve  jurisdiction  so  as  to  warrant 
direct  appeal;  Matter  of  Leaf  Tobacco  Board  of  Trade,  222  U.  S.  581, 
56  L.  Ed.  323,  32  Sup.  Ct.  833,  denial  of  petition  to  intervene  held  not 
reviewable  on  appeal  or  mandamus ;  Lisman  v.  Knickerbocker  Trust  Co., 
211  Fed.  423,  128  C.  C.  A.  85,  intervention  of  bondholder  to  raise  col- 
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lateral  issues  in  railroad  foreclosure  held  properly  denied;  Carroll  v. 
Davidson,  162  Fed.  426,  81  C.  C.  A.  566,  order  in  admiralty  denying 
motion  to  set  aside  and  satisfy  previously  entered  decree  held  collateral 
to  admiralty  decree  and  not  appealable;  Land  Title  etc.  Co.  v.  Asphalt, 
Co.  of  America,  127  Fed.  21,  62  C.  C.  A.  23,  holding  denial  of  right  to 
intervene  in  foreclosure  proceedings  where  defendant  does  not  claim 
right  to  property,  being  discretionary,  is  not  appealable;  Kidder  y. 
Northwestern  Mut.  life  Ins.  Co.,  117  Fed.  999,  holding  where  defend- 
ant in  State  suit  has  no  right  to  remove,  voluntary  interveners  cannot 
make  cause  removable;  In  re  Columbia  Real  Estate  Co.,  112  Fed.  645, 
646,  50  C.  C.  A.  406,  holding  dismissal  of  stranger's  petition  for  inter- 
vention in  involuntary  bankruptcy  not  final  decision  on  merits  of  his 
claim;  Massachusetts  Loan  etc.  Co.  v.  Kansas  City  etc.  R.  R.  Co.,  110 
Fed.  30,  49  C.  C.  A.  18,  holding  order  refusing  right  to  intervene  where 
intervention  is  matter  of  discretion  and  not  of  right  is  not  final ;  Coltrane 
V.  Templeton,  106  Fed.  378,  45  C.  C.  A.  328,  holding  order  entered  on 
intervening  petition  of  stockholders  of  corporation  appointing  resident 
coreceiver  not  final  decree. 

Where  denial  of  third  party  to  Intervene  would  be  practical  denial  of 
certain  relief  to  which  intervener  Is  entitled^  leave  is  not  discretionary,  and 
denial  is  reviewable  on  appeaL 

Approved  in  Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  863,  100  C.  C.  A. 
323,  and  Western  Union  Telegraph  Co.  v.  United  States  &  Mexican 
Trust  Co.,  221  Fed.  552, 137  C.  C.  A.  113,  both  holding  claimant  of  lien 
on  specific  property  in  exclusive  control  of  court  has  right  to  intervene, 
and  denial  of  petition  therefor  is  reviewable ;  Central  Trust  Co.  v.  Chi- 
cago etc.  R.  Co.,  218  Fed.  339, 134  C.  C.  A.  144,  orders  denying  interven- 
tion of  nondeposi'ting  bondholders  in  proceedings  to  foreclose  mortgage 
on  railway  stock,  which  disposed  of  petitioner's  claims,  are  final  and 
appealable;  United  States  v.  Northwestern  Development  Co.,  203  Fed. 
962,  122  C.  C.  A.  262,  where  petition  in  intervention  was  dismissed  by 
final  judgment  in  action  at  law  as  not  stating  cause  of  action,  judgment 
Was  reviewable  on  writ  of  error;  United  States  Trust  Co.  v.  Chicago  etc. 
R.  Co.,  188  Fed.  296, 110  C.  C.  A.  270,  order  denying  petition  to  intervene 
where  intervention  was  matter  of  right,  held  reviewable. 

Distinguished  in  Baca  v.  Anaya,  14  N.  M.  398,  20  Ann.  Oaa.  77,  94  Pao. 
1022,  court  has  no  discretion  to  deny  intervention  of  one  claiming  inter- 
est in  land  in  partition  suit. 

Intervention  in  Federal  courts.    Note,  Ann.  Oaa.  1918D,  1041. 

177  U.  S.  318-331,  44  I..  Ed.  786,  20  Sup.  Ot.  642,  8ABANA0  LAMD  ft  TIM- 
BEB  00.  V.  B0BEBT8. 

New  York  statute  of  1885,  making  deeds  ttom  controller  of  landa  In 
forest  preserve,  sold  for  taxes,  after  being  recorded  two  yean,  and  In  any 
action  more  than  six  montlis  after  act  takes  effect^  conchiiive  evldenca  of 
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validity  of  aaBcagmmt,  is  statnta  of  llmltatioiui,  and  not  yoid  imdor  dno  pro- 

ceasdatue. 

Approved  in  Wilson  v.  Iseminger,  186  U.  S.  63,  46  L.  Ed.  808,  22  Sup. 
Ct.  576y  holding  in  all  eases  of  varying  remedy  or  creating  statute  of 
limitations,  the  question  is  one  of  reasonableness;  Arbuckle  v.  Kelley, 
144  Fed.  279,  Cottonwood  Lumber  Co.  v.  Hardin,  78  Ark.  98,  92  S.  W. 
1120,  and  Towson  v.  Denson,  74  Ark.  307,  86  S.  W.  662,  all  upholding 
Eiiliy's  Dig.,  §  5057,  providing  that  unimproved  lands  deemed  in  posses- 
sion of  person  paying  taxes  under  color  of  title  for  seven  years ;  Lamb 
V.  Powder  River  Live  Stock  Co.,  132  Fed.  439,  67  L.  E.  A.  558,  65  C.  C.  A. 
570,  construing  Colorado  act  of  1895  as  amended  in  1899,  prescribing 
limitations  on  actions  on  foreign  judgments ;  Ross  v.  Royal,  77  Ark.  325, 
91  S.  W.  178,  upholding  Sand.  &  H.  Dig.,  §  4819,  requiring  actions  for 
recoveiy  of  lands  sold  for  taxes  to  be  brought  within  ten  years;  Arm- 
strong y.  Jarron,  21  Idaho,  770,  125  Pac.  177,  errors  and  omissions  in 
assessment  and  records  held  not  jurisdictional  and  not  to  avoid  tax 
sale;  Mulvey  v.^  City  of  Boston,  197  Mass.  182, 14  Ann.  Gas.  849,  83  N.  E. 
403,  statute  reducing  limitations  from  six  to  two  years  with  thirty  days 
to  bring  action  otherwise  action  is  barred,  is  valid;  Carmell  v.  Parr, 
161  Mich.  435, 126  N.  W.  837,  possession  under  tax  deeds  for  fifty  years 
held  to  bar  ejectment;  Semer  v.  Auditor  General,  133  Mich.  576,  95 
N.  W.  734,  construing  Act  107,  §  131,  Pub.  Acts  1899,  prescribing  limi- 
tations on  actions  to  set  aside  tax  sale  by  homesteader;  State  Land 
Commrs.  y.  Auditor  (General,  131  Mich.  153,  91  N.  W.  155,  upholding 
Pub.  Acts  1899,  No.  107,  requiring  suits  to  set  aside  homesteader's  title 
to  be  commenced  within  six  months  of  passage  of  act;  Halsted  v.  Sil- 
berstein,  196  N.  Y.  16,  89  N.  E.  449,  right  of  actions  to  recover  premises 
sold  under  statute  of  1885  held  barred ;  Saranac  Land  etc.  Co.  v.  Roberts, 
195  N.  Y.  317,  88  N.  E.  758,  decision  in  principal  case  held  not  stare 
decisis ;  Monroe  v.  Donovan,  31  N.  D.  234,  153  N.  W.  463,  tax  deed  con- 
sidered and  held  valid ;  Beggs  v.  Paine,  15  N.  D.  449,  450,  452, 109  S.  W. 
328, 329,  person  affected  by  tax  sale  must  seek  relief,  under  statute  within 
time  allowed,  unless  defect  complained  of  is  one  specified  in  statute; 
Nind  V.  Myers,  15  N.  D.  415,  8  L.  R.  A.  (N.  S.)  157. 109  N.  W.  341,  tax 
sale,  invalid  for  want  of  jurisdiction,  could  not  be  avoided  in  action 
commenced  more  than  three  years  after  sale;  State  ex  rel.  White  v. 
Diekerson,  33  Nev.  558, 113  Pac.  110,  arguendo. 

Distinguished  in  Collier  v.  Goessling,  160  Fed.  610,  87  C.  C.  A.  506, 
statute  to  validate  tax  title  and  limiting  time  to  sue  to  set  aside  tax 
deed  held  not  to  apply  where  clerk  made  deed  without  authority. 

Constitutionality  of  new  limitation  of  action  applying  to  existing 
causes  of  action  as  dependent  upon  its  reasonableness.  Note, 
8  Ann.  Gas.  526. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  447. 
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Miscellaneous.  Cited  in  Caranae  Land  etc.  Co.  v.  Roberts,  208  N.  Y. 
295, 101  N.  E.  899,  for  history  of  litigation. 

177  n.  8.  332-845,  44  I..  Ed.  793,  20  Sup.  Ot.  066,  MIKNEAPOUS  Ac  ST. 
L.  B.  B.  CO.  y.  GABDNBB. 

arant  to  consolidated  railroad  by  Minneapolis  Special  Laws  of  1881, 
chapter  113»  of  franchises,  exemptions  and  immnnltles  of  older  company, 
does  not  include  exemption  which  stockholders  of  earlier  company  were 
given  by  mere  implication. 

Approved  in  People's  Gaslight  etc.  Co.  v.  Chicago,  194  U.  S.  17,  48 
L.  Ed.  857,  24  Sup.  Ct.  520,  charter  exemption  from  State  regulation 
of  rates  does  not  extend  to  plants  of  other  companies  not  having  such 
immunity  when  absorbed  by  former. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Bep. 
614. 

177  U.  S.  346-349,  44  L.  Ed.  799,  20  Sap.  Ot.  664,  OAFFBET  y.  OKIiAHOMA. 

County  officer  resisting  order  increasing  yalnation  of  property  In  comity 
is  not  acting  in  personal  capacity,  and  Supreme  Court  has  no  Jurisdiction  of 
mandamus  proceedings  against  htm. 

Approved  in  Marshall  v.  Dye,  231  U.  S.  258,  68  L.  Ed.  208,  34  Sup. 
Ct.  92,  Supreme  Court  will  not  review  judgment  of  State  court  requir- 
ing board  of  elections  to  submit  new  Constitution  to  electors,  since  only 
official,  and  not  personal,  rights  are  involved;  County  Court  v.  West 
Virginia,  208  U.  S.  198,  52  L.  Ed.  452,  28  Sup.  Ct.  275,  County  Court 
of  West  Virginia  has  no  personal  interest  in  amount  of  tax  levy  made 
by  it  to  give  Supreme  Court  jurisdiction  to  review  decision  of  State 
court  declaring  levy  excessive ;  Smith  v.  Indiana,  191  U.  S.  149,  48  L.  Ed. 
126,  24  Sup.  Ct.  52,  holding  county  auditor  has  no  personal  interest 
warranting  appeal  to  Supreme  Court  to  review  State  decision  requiring 
deduction  of  mortgage  from  value  of  certain  realty;  State  ex  rel.  Cruce 
V.  Cease,  28  Okl.  273,  Ann.  Cas.  1912D,  151, 114  Pac.  252,  county  officers 
cannot  contest  order  of  Governor  fixing  county  seat  being  in  violation  of 
rights  under  Federal  Constitution;  Threadgill  v.  Cross,  26  Okl.  410, 
138  Am.  St.  Bep.  964,  109  Pac.  561,  Secretary  of  State  cannot,  in  man- 
damus against  him  to  compel  filing  of  initiative  petitions,  contest  stat- 
ute as  void  under  Federal  law. 

177  n.  S.  349,  44  L.  Ed.  801,  20  Sup.  Ot  666,  CAFFBET  v.  OKLAHOMA. 
Not  cited. 

177  U.  S.  34^-365,  44  L.  Ed.  801,  20  Sup.  Ot.  648,  BLACK  T.  JACK80K.. 

Powers  of  I«and  Department  over  acts  of  register  and  receiver  of  local 
land  office  stated. 

Cited  in  Hoyt  v.  Weyerhaeuser,  161  Fed.  331,  88  C.  C.  A.  404,  holding 
^where  purchaser  under  Timber  and  Stone  Act  filed  on  land  between 


.  ^^ctlon  will  not  iasat  to  give  poneaslon  to  one  daimlng  land  under 
entry  as  against  claimant  in  posseeaion  under  entry  declared  In- 
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grant  decision  of  Land  Department  holding  lands  not  embraced  in 

to  thci   ^^    railroad  and  reversal  of  that  decision,  his  rights  were  superior 

jj^  g,      ^    of  railroad;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219 

eomv^^^^y  55  L.  Ed,  272,  31  Sup.  Ct.  300,  majority  holding  railroad 

*jon  vv/^^*s  rights  under  grant  of  1864  to  lieu  lands  embraced  in  selec- 

^ho  ^1  "^^  superior  to  those  of  purchaser  under  Timber  and  Stone  Act 

^e^ec^^^^^  between  time  of  decision  of  Secretary  of  Interior  holding 

p^    ^^  unlawful  and  subsequent  reversal  of  that  decision. 

"l^li^  Vlid  canceled,  remedy  at  law  being  adequate. 

Approved  in  Anderson  v.  Ferguson,  12  Okl.  3,  69  Pac.  1132,  following 
rule;  Gauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  685,  34  Sup.  Ct. 
384,  State  court  has  jurisdiction  to  restrain  trespass   on  possessory 
rights  of  entryman  on  public  land ;  United  States  v.  United  States  Steel 
Corp.,  223  Fed.  59,  purpose  of  equity  suit  to  prevent  violations  of  Sher- 
man Act,  under  section  4,  is  to  restrain  present  and  future  violations 
by  injunction;  Johnston  v.  Corson  Gold  Min.  Co.,  157  Fed.  153,  15 
L.  R.  A.  (K.  S.)  1078,  84  C.  C.  A.  593,  suit  not  maintainable  in  equity 
by  lessee  out  of  possession  against  one  wrongfully  withholding  posses- 
sion to  establish  his  title  and  obtain  possession;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  9,  61  L.  R.  A.  230,  50  C.  C.  A.  79, 
holding  Federal  court  of  equity  without  jurisdiction  to  determine  right 
to  possession  to  lands  where  bill  shows  defendant  in  possession;  Roy  v. 
Moore,  85  Conn.  167,  82  Atl.  236,  denying  injunctive  relief  to  transfer 
I)ossession;  Hall  v.  Henninger,  145  Iowa,  238,  139  Am.  St.  Rep.  412, 
121  N.  W.  9,  denying  injunction  to  remove  tenant  holding  over;  City  of 
Bozeman  v.  Bohart,  42  Mont.  298,  112  Pac.  391,  granting  injunction,  in 
sait  by  lessor  to  avoid  lease,  as  against  interference  by  lessee  with 
occupation  of  lessor  necessary  to  make  effective  rights  reserved  in  lease ; 
Morris  v.  Gray,  37  Okl.  698,  699,  132  Pac.  1096,  denying  injunction 
against  trespass  where  defendants  in  possession;  Murphy  v.  Fitch,  35 
OkL  368,  130  Pac.  300,  possession  by  defendant  of  lots  pending  suit 
may    be   preserved  by   injunction   where  plaintiflE  claiming   adversely 
sought  to  take  forcible  possession;  Qibbard  v.  Craycraft,  32  Okl.  165, 
121  Pac.  200,  holding  successful  contestant  for  homestead  could,  under 
statutes,  proceed  before  justice  of  peace  in  action  of  forcible  entry  and 
detainer  to  have   unsuccessful   contestant  declared  to  be  trespasser; 
Bartlesville  Vitrified  Brick  Co.  v.  Barker,  26  Okl.  148,  109  Pac.  74, 
injunction  does  not  lie  to  give  possession  to  successful  contestant  in 
contest  involving  right  to  Creek  allotment;  Brennan  v.  Shanks,  24  Okl. 
575,  103  Pac.  711,  equitable  relief  cannot  be  had  against  plaintiff  in 
forcible   detainer   suit  by  successful   contestant   for   lot  under  Creek 
a^eement  of  1901 ;  Brown  v.  Donnelly,  19  Okl.  298,  91  Pac.  860,  where 
each  contestant  before  Land  Department  was  in  possession  of  portion 
of  land,  court  could  not  transfer  possession  to  one  only  by  injunction ; 
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Cope  V.  Braden,  11  Okl.  294,  67  Pac.  476,  snceessftil  claimant  before 
Land  Department  may  maintain  forcible  detainer  against  nnsacceasful 
party  where  both  are  residing  on  land ;  Harris  v.  McClnng,  10  Okl.  702, 
64  Pac.  4,  denying  mandatory  injunction  to  dispossess  adverse  claimant 
of  tract  on  which  both  are  residing  and  for  which  each  contesting  in 
Land  Department,  and  when  plaintiff  has  part  thereof  in  nninterrupted 
possession;  Southern  Cotton  Oil  Co.  v.  Shelton,  220  Fed.  259,  arguendo. 

Right  to  preliminary  injunction  having  effect  of  transferring  pos- 
session of  property.    Note,  39  L.  R.  A.  (N.  S.)  S2,  35. 

Seventh  amendment  contemplates  that  trial  by  Jury  shall  be  by  twelve 
men,  as  at  common  law. 

Approved  in  Rassmussen  v.  United  States,  197  IT.  S.  526,  527,  49  L.  Ed. 
865,  25  Sup.  Ct.  514,  holding  void  provision  of  Act  of  June  6,  1900, 
§  171,  that  in  trial  for  misdemeanors  in  Alaska  six  jurors  shall  con- 
stitute legal  jury;  Garnsey  v.  State,  4  Okl.  Cr.  550,  551,  552,  38  L.  R.  A. 
(N.  8.)  600,  112  Pac.  26,  27,  under  fifth  amendment  defendant  charged 
with  comhiitting  felony  in  Oklahoma  Territory  can  be  tried  only  on 
indictment;  Miller  v.  State,  3  Okl.  Cr.  460,  461,  462,  106  Pac.  811,  812, 
defendant  charged  with  misdemeanor  committed  prior  to  statehood  has 
right  to  trial  by  common-law  jury. 

Distinguished  in  Gibson  v.  BelUngham  etc.  Ry.  Co.,  213  Fed.  489,  and 
Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx.,  161  Ky.  656,  171  S.  W.  185, 
both  holding  seventh  amendment  does  not  require  trial  by  jury  of 
twelve  in  suit  arising  under  Federal  Employers'  Liability  Act. 

In  action  to  recover  possession  of  land  claimed  mider  homestead  entry 
against  claimant  Id  possession  under  ^ntry  declared  invUid  and  canceled,  de- 
fendant held  to  have  zlght  to  Jury  triaL 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  293,  46  L.  Ed.  1109,  21 
Sup.  Ct.  789,  holding  Congress  in  legislating  for  Porto  Rico  was  em- 
powered to  act  only  within  applicable  limitations  of  the  Constitution; 
Potts  v.  Hollen,  177  U.  S.  369,  44  L.  Ed.  809,  20  Sup.  Ct.  656,  folding 
Oklahoma  court  cannot  grant  mandatory  injunction  under  reformed  pro- 
cedure to  determine  ri^ht  to  possession  of  land  claimed  as  homestead; 
Baum  V.  Longwell,  200  Fed.  451,  suit  is  maintainable  in  Federal  court, 
under  New  Mexico  statute,  by  one  out  of  possession  to  quiet  title  to 
realty  subject  to  provision  that  in  cases  at  law  there  shall  be  right  of 
trial  by  common-law  jury;  Carlson  v.  Sullivan,  146  Fed.  479,  77  C.  C.  A. 
32,  party  in  possession  of  land  claiming  whole  title  is  entitled  to  jury 
to  try  issue  of  title  in  Alaska;  Willoughby  v.  Ball,  18  Okl.  640,  90  Pac. 
1019,  holding,  under  facts  of  case,  defendant  entitled  to  jury  trial; 
Uhl  V.  Grissom,  12  Okl.  330,  72  Pac.  375,  determining  right  to  jury 
trial  under  occupying  Claimant's  Act  of  1901;  State  v.  Jackson,  56 
W.  Va,  577,  49  S.  E.  472,  trial  by  jury  is  matter  of  right  in  proceeding 
by  State  to  sell  forfeited  land  when  conflicting  titles  are  to  be  tried  on 
oral  evidence. 
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J^^^tinguialied  in  Gardner  v.  Kime,  20  Otl.  785,  95  Pac.  242,  right 
^  ^^termination  of  jury  in  forcible  entry  and  detainer  snit  held  waived 
V  motion  of  both  parties  for  instruoted  verdict. 

Bight  to  a  civil  action  for  forcible  entry  and  detainer.    Note,  121 
Am.  St.  Rep.  410. 

177  U.  a  366-370,  44  Ii.  Ed.  806,  20  Sup.  Ot.  664,  POTTS  T.  HOU£K. 

Injanction  ia  not  remedy  to  put  In  powession  one  dalmlng  land  under 
homestead  entry  against  one  In  poaseislott  under  entry  declared  invalid  and 
canceled. 

Approved  in  Morris  v.  Gray,  37  Okl.  698,  132  Pac.  1096,  denying  in- 
janction against  trespass  when  defendants  in  possession. 

Right  to  preliminary  injunction  having  effect  of  transferring  pos- 
aession  of  property.    Note,  89  L.  R.  A.  (N.  S.)  82,  85. 

177  U.  S.  870-^8,  44  L.  Ed.  810,  20  Sup.  Ot.  661,  WESLEY  ▼.  EEUJ3. 

Specillc  performance  rests  In  Judicial  discretion,  always  exercised  with 
reference  to  facts  of  particular  case. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed.  968,  equity  may  restrain  violation  of  negative  stipulations 
in  contract  where  affirmative  covenants  are  such  that  they  cannot  be 
specifically  enforced;  Kane  v.  Luckman,  131  Fed.  612,  denying  specifio 
l^erformance  of  contract  to  exchange  farm  for  cows, 

Eqidty  wiU  not  compel  purchaser  to  accept  doubtful  title. 
Approved  in  Greer  v.  International  Stock  Yards  Co.,  43  Tex.  Civ.  377, 
96  S.  W.  82,  following  rule;  Godfrey  v.  Rosenthal,  17  S.  D.  459,  97 
K.  W.  367,  in  action  for  damages  for  breach  of  contract  for  exchange 
of  realty  occasioned  by  defendant's  failure  to  convey  existence  of  out- 
standing mortgage  is  defense. 

Existence  of  lien   on  property  as  defense  to  action  for  specific 
performance.    Note,  Ann.  Gas.  191SA,  717. 

What  is  a  marketable  title.    Note,  88  L.  B.  A.  (N.  S.)  4,  18,  81. 

177  n.  S.  378-890,  44  Ii.  Ed.  813,  20  Sup.  Ot.  678,  EX  PABTE  BASZ. 

Oonrts  will  not  proceed  to  adjudication  wliare  there  la  no  subject  matter 
on  which  Judgment  can  operate. 

Approved  in  Horn  v.  Mitchell,  223  Fed.  551,  dismissing  petition  for 
habeas  corpus  where  petition  showed  petitioner  not  entitled  thereto; 
Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  dismissing  bill  for  injunction 
a^inst  refusing  to  admit  magazine  to  mails  as  second-class  matter, 
where,  pending  suit,  new  permit  was  granted;  Fisher  v.  Cushman,  103 
Fed.  867,  51  L.  R.  A.  292,  43  C.  C.  A.  381,  holding  joint  licensee  to  sell 
liquor  in  devising  license  for  sale  on  court's  ordw  on  bankruptcy  of 
other  licensee  has  no  remedy  by  appeaL 
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Habeas  cozims  will  not  Issae  wliere  regtralnt  of  prisoner  »dll  terminate 
before!  return  to  writ  can  be  made. 

Approved  in  Re  Lincoln,  202  U.  S.  179,  60  L.  Ed.  985,  26  Sup.  Ct. 
602,  denying  habeas  corpus  where  petitioner's  term  of  imprisonment 
had  almost  expired;  Mackenzie  v.  Barrett,  141  Fed.  965,  6  Ann.  Cas.  551, 
73  C.  C.  A.  280,  granting  habeas  corpus  where  petitioner  out  on  bail. 

Miscellaneous.  Cited  in  Chambers'  Case,  212  Mass.  181,  108  N.  E. 
1072,  to  point  that  hearing  may  be  had  on  application  for  leave  to 
file  petition  for  habeas  corpus. 

177  U.  8.  390-403,  44  Ii.  Ed.  817,  20  Sup.  Ot.  682^  WSBLEIN  ▼.  NEW 
OBLEAK8. 

A  dedication  to  public  use  may  exist  where  there  is  no.  corporate  entity 
in  existence  to  take  the  fee. 

Approved  in  Gordon  County  v.  Mayor  etc.  of  Town  of  Calhoun,  128 
6a.  785,  58  S.  E.  362,  following  rule;  Municipality  of  Ponce  v.  Roman 
Catholic  Apostolic  Church  in  Porto  Rico,  210  U.  S.  314,  62  L.  Ed.  1076, 
28  Sup.  Ct.  737,  holding  churches  built  by  city  for  Roman  Catholic 
worship  became  property  of  that  church ;  State  v.  First  Catholic  Church, 
88  Neb.  9, 128  N.  W.  659,  statute  authorizing  conveyances  to  trustees  of 
churches  does  not  require  church  to  be  incorporated  before  State 
divested  of  title. 

Former  Judgment  between  same  parties  or  priVles  on  same  course  as 
stated  in  second  action  is  absolute  bar  to  second  action  as  to  all  matters 
offered  or  received,  and  as  te  all  matters  which  could  have  been  offered 
where  second  action  is  on  different  demand,  Judgment  in  first  is  estoppel 
only  as  to  matters  in  issue  on  which  finding  was  made. 

Approved  in  United  States  v.  California  etc.  Land  Co.,  192  U.  S.  358, 
48  L.  Ed.  479,  24  Sup.  Ct.  267,  holding  dismissal  of  bill  to  avoid  land 
patents  by  way  of  forfeiture  bars  second  suit  to  avoid  same  as  for 
lands  included  within  Indian  reservation;  Handlan  v.  Walker,  200  Fed. 
568,  119  C.  C.  A.  46,  judgment  in  State  court  in  suit  by  permission  of 
referee,  in  favor  of  lessee  of  bankrupt,  against  trustee  in  bankruptcy 
for  damages  arising  from  removal  of  leased  machinery,  held  to  bar 
lessee  from  establishing  claim  against  bankrupt's  estate;  Brown  v. 
Fletcher,  182  Fed.  970,  975,  976,  105  C.  C.  A.  425,  judgment,  holding 
foreign  decree  sued  on  void  as  against  defendants  for  want  of  jurisdic- 
tion, held  not  bar  to  subsequent  suit  on  original  cause  of  action;  The 
New  Brunswick,  125  Fed.  568,  570,  holding  decree  on  merits  dismissing 
intervening  petition  to  establish  general  maritime  lien  on  marine  vessel 
for  Boston  supplies  precludes  second  suit  for  same  purpose;  Eastern 
Bldg.  etc.  Assn.  v.  Welling,  116  Fed.  105,  holding  judgment  that  mort- 
gage was  discharged  by  payment  bars  second  suit  between  same  parties 
to  foreclose;  Fay  v.  District  of  Columbia,  33  App.  D.  C.  371,  holding 
where  award  in  proceeding  to  condemn  part  of  lot  had  become  final, 
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^^ex  by  appealing  from  order  conclemning  in  proceeding  began  earlier, 
l^ot^er  part  of  lot,  cannot  successfully  attack  award  in  second  cause; 
^^^y  ^.  Independent  Ice  Co.,  106  Me<  494,  76  Atl.  934,  decree  in  court 
^t  another  State  finding  ownership  of  stock  held  to  bar  suit  on  same 
^^e;  Hoseason  v.  Keegan,  178  Mass.  261,  69  N.  E.  628,  holding  judg- 
ment for  grantee  in  suit  for  reconveyance  for  fraud  bars  second  suit 
^OT  reconveyance  for  undue  influence;  Barber  Asphalt  Paving  Co.  v. 
^ield,  132  Mo.  App.  639,  97  S.  W.  181,  judgment  in  suit  to  cancel  tax 
^ills  as  invalid  is  res  adjudicata  in  suit  to  enforce  them,  though  ground 
of  invalidity  then  urged  was  not  presented  in  first  suit;  Harris  v«  Mason, 
120  Tenn.  677,  690,  694,  25  L.  B.  A.  (N.  S.)  1011,  115  S.  W.  1148,  1152, 
1153,  judgment  against  owner  for  failure  to  prove  his  own  title  in  suit 
Against  tax  sale  purchaser  held  not  res  adjudicata  in  favor  of  validity 
of  defendant's  claim ;  W.  C.  Belcher  Land  Mfg.  Co.  v.  Norris,  34  Tex. 
Civ.  113,  78  S.  W.  392,  in  action  to  foreclose  mortgage  in  which  usury 
set  up,  plea  showing  former  judgment  sustaining  validity  of  mortgage 
is  good  plea  of  res  adjudicata;  dissenting  opinion  in  Moore  v.  Snow- 
baU,  98  Tex.  24,  107  Am.  fit.  Eep.  696,  66  L.  R.  A.  745,  81  S.  W.  17, 
majority  where  in  trespass  to  try  title  plaintiif  alleged  defendant's  title 
iKK^uired  at  void  tax  sale,  judgment  for  defendant  therein  does  not  bar 
suit  to  set  aside  tax  sale  for  other  pounds. 

177  tr.  8.  404-419,  44  L.  Ed.  823,  20  Sup.  Ot  695,  AMEBIOAN  EXPRESS  CO. 
V.  MJCHJGAK. 

^     Proceeding  for  mandamus  is  "a  suit"  wltliln  meaning  of  section  700, 
*evlaed  Statutes. 

-Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 

^^  U.  S.  671,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  judgment  awarding  man- 

oamjiB  is  final  within  meaning  of  section  237,  Judicial  Code;  State  v. 

^^ittenden,  127  Wis.  494,  107  N.  W.  508,  independent  proceeding  com- 

j[^eneed  by  original  writ  of  certiorari  is  action  under  Rev.  Stats.  1898, 

^Vliat  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  519,  538. 


ar  Bevenue  Act  of  1898  does  not  prohibit  sblfting  of  taxes  by  persons 

^r>X>Toved  in  Crawford  v.  Hubbell,  177  U.  S.  421,  44  L.  Ed.  830,  20 

J^P-    CJt.  701,  holding  express  company  not  forbidden  by  War  Revenue 

Act     ^^  ji^ggg  f  j^jjj  increasing  rates  to  cover  cost  of  stamp  required 

tMtX'^Y^y.  People  v.  Wells,  Fargo  &  Co.,  135  Cal.  504,  505,  507,  509, 

"     **^c.  896,  897,  holding  express  company  may  refuse  to  accept  pack- 

^^    a,t  regular  rates  and   charge  additional    amount  to  cover  stamp 

imposed  by  War  Revenue  Act ;  United  States  Express  Co.  v.  People,  195 

\>V.  X56,  62  N.  E.  826,  holding  Federal  decision  that  express  company 

t^^7  shift  burden  of  revenue  stamp  upou  shipper  binds  Illinois  court; 
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dissenting  opinion  in  Trammell  y.  Dinsmore,  102  Fed.  804,  805,  806, 
42  C.  C.  A.  623,  majority  holding  State  railroad  commission  may  under 
State  statute  prohibit  express  company  from  increasing  rates  beyond 
maximum  limit  to  cover  cost  of  revenue  stamp. 

Distinguished  in  Trammell  v.  Dinsmore,  102  Fed.  801,  42  C.  C.  A. 
623,  holding  State  railroad  commission  may  under  State  statute  prohibit 
express  company  from  exceeding  maximum  rates  to  cover  cost  of  reve- 
nue stamp. 

177  U.  8.  419-421,  44  L.  Ed.  829,  20  Sup.  Ot  701,  OBAWFOBD  ▼.  HUBBEI^L. 

War  Bevenue  Act  of  1898  does  not  prohibit  express  company  from  add- 
ing stamp  to  rate. 

Approved  in  United  States  Express  Co.  ▼.  People,  19$  111.  156,  62 
N.  E.  826,  holding  Supreme  Court  decision  that  express  comx>any  may 
shift  burden  of  revenue  stamp  binds  Illinois  court. 

Distinguished  in  Trammell  v.  Dinsmore,  102  Fed.  801,  42  C.  C.  A. 
623,  holding  under  Georgia  laws  express  company  cannot  add  cost  of 
revenue  stamps  to  maximum  rate  allowed  by  commission. 

Miscellaneous.  Cited  in  Crawford  v.  Hubbell,  104  Fed.  1004,  43 
C.  C.  A.  681,  ^certifying  question  of  principal  case. 

177  V.  8.  421-436,  44  L.  Ed.  830,  20  Sup.  Ot  6779  DOHEBTT  T.  KOBTH^BBN 
PAC.  B.  R.  CO. 

Northern  Pacific  Railroad  Company  selected  Ashland  as  Its  eastern 
terminal. 

Approved  in  Humbird  v.  Avery,  110  Fed.  467,  holding,  under  30  Stat. 
620,  accepted  by  railroad  all  settlers  claiming  under  Federal  laws 
whose  rights  attached  before  1898,  had  option  of  retaining  or  transfer- 
ring claim;  Humbird  v.  Avery,  195  U.  S.  488,  49  L.  Ed.  298,  26  Sup.  Ct. 
123,  arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Northern  Pao.  B.  Co.,  193 
U.  S.  7,  48  L.  Ed.  594,  24  Sup.  Ct.  330,  generally;  Hoyt  v.  Weyer- 
haeuser, 161  Fed.  326,  88  C.  C.  A.  404,  and  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  383,  55  L.  Ed.  260,  31  Sup.  Ct.  300,  both  referring  to  history  of 
litigation. 

177  U.  S.  435-442,  44  Ii.  Ed.  836,  20  Sup.  Ot.  706,  UNITED  STATES  7. 
NOBTHEBK  PAC.  E.  B.  CO. 

Under  Act  of  July  2,  186i,  noncompletion  of  railroad  within  time  lim- 
ited did  not  operate  as  forfeiture. 

Approved  in  Neff  v.  United  States,  165  Fed.  282,  91  C.  C.  A.  241, 
timber  culture  entry  does  not  expire  by  mere  expiration  of  thirteen  years 
from  its  date;  California  Reductioh  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  43,  61  C.  C.  A.  91,  holding  garbage  contract  not  attackable  by 
private  person  because  of  alleged  irregularities  in  granting  and  non- 
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perfonnanee  of  conditions;  Ttah  etc.  R.  R.  Co.  v.  Utah  etc.  Ry.  Co., 
110  Fed.  890,  holding  18  Stat.  488,  providing  for  forfeiture  of  land 
granted  if  road  not  completed  in  five  years,  states  condition  snbseqnent 
entitling  State  to  enforce  forfeiture. 

Bill  asking  forfeiture  of  grant  of  JvJf  2,  1864,  for  noncompletion  of 
road,  not  alleging  tliat  it  was  brought  under  authority  of  Congress  for  that 
poxpose,  must  he  regarded  as  only  intended  to  have  terminus  ascertained. 

Approved  in  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  48 
Wash.  476,  93  Pac.  1069,  and  Columbia  Valley  R.  Co.  v.  Portland  etc. 
Ry.  Co.,  162  Fed.  607,  89  C.  C.  A.  381,  both  holding  act  of  June  29, 
1906,  was  legislative  adjudication  of  forfeiture,  without  judicial  pro- 
ceedings, of  all  lands  within  its  terms;  United  States  v.  Washington 
Improvement  etc.  Co.,  189  Fed.  679,  681,  682,  United  States  cannot  sue 
in  equity  to  recover  land  granted  by  it  for  breach  of  condition  subse- 
quent in  absence  of  declaration  of  forfeiture  by  Congress,  or  express 
authority,  from  Congress  to  sue. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  928, 
holding  conditions  of  grant  of  1870  to  Oregon  Central  Railroad  were 
conditions  subsequent,  for  violation  of  which  grant  was  forfeitable; 
United  States  v.  Whitney,  176  Fed.  596,  irrigation  reservoir  site  for- 
feiture for  failure  to  complete  reservoir  in  time  limited  need  not  be 
declared  by  Congress  before  it  is  enforced  in  judicial  proceedings; 
Northern  Pac.  Ry.  Co.  v.  Concannon,  75  Wash.  601,  135  Pac.  656,  hold- 
ing under  act  of  1904,  validating  conveyances  by  Northern  Pacific  of 
parts  of  rights  of  way,  title  to  that  part  to  which  railroad  had  lost  title 
by  adverse  possession  did  not  revert  to  government. 

Eastern  terminus  of  Northern  Pacific  railroad  is  Ashland. 
Approved  in  Humbird  v.  Avery,  HO  Fed.  467,  holding  under  30  Stat 
620,  settlers  whose  right  accrued  prior  thereto  might  elect  whether  to 
retain  railroad  land  or  exchange;  Humbird  v.  Avery,  195  U.  S.  488,  49 
L  Ed.  293,  25  Sup.  Ct.  123,  arguendo. 

Miscellaneous.  Cited  in  State  v.  Hewitt  Land  Co.,  74  Wash.  586,  134 
Pac.  479,  to  point  that  purchaser  of  land  patented  by  United  States 
may  rely  on  patent  regular  in  form;  Hoyt  v.  Weyerhaeuser,  161  Fed. 
326,  88  C.  C.  A.  404,  and  Weyerhaeuser  v.  Hoyt,  219  U.  S.  383,  399, 
55  L.  Ed.  260,  270,  31  Sup.  Ct.  300,  both  referring  to  history  of  liti- 
gation; King  V.  McAndrews,  111  Fed.  863,  50  C.  C.  A.  29,  as  affirming 
lower  court  in  holding  patent  of  Land  Department  not  collaterally 
assailable  for  errors  of  law. 

177  n.  8.  442-449,  44  L.  Ed.  889,  20  Sup.  Ot  687,  OABTEB  ▼.  TEXAS. 

Whether  right  dalmed  under  Federal  Oonstitntion  was  soiBclently 
Plesded  is  itself  a  Pederal  question. 

Distinguished  in  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  152,  46  L.  Ed. 
^t  22  Sup.  Ct.  606,  holding  State  decision  nonreviewable  where  no 
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challenge  of  State  statute  made  in  State  court  and  Supreme  Court  of 
State  did  not  consider  it  raised. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
i  to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A» 

^  35. 

Befosal  of  court  to  hear  witnesses  of  defendant  on  motion  tot  qmuOi  In- 
dictment is  erroneous. 

Approved  in  Castleberry  v.  State,  69  Ark.  349,  63  S.  W.  671,  holding 
e^oneous  overruling  motion  to  quash  indictment  for  exclusion  of 
negroes  from  jury  without  hearing  evidence  thereof. 

Distinguished  in  Tarrance  v.  Florida,  188  U.  S.  521,  47  L.  Ed.  574, 
23  Sup.  Ct.  403,  404,  upholding  denial  of  motion  to  quash  indictment 
where  only  evidence  offered  in  favor  thereof  was  defendant's  affidavit 
attached  thereto;  Gastling  v.  State,  69  Ark.  196,  197,  62  S.  W.  587,  588, 
holding  motion  to  quash  should  not  be  granted  where  no  showing  made 
of  exclusion  of  qualified  negroes  and  where  commission  selected  men 
believed  to  be  best  qualified. 

Wken  defendant  has  had  no  opportnnity  to  challenge  grand  Jury  indict- 
ing him,  objection  to  constitution  of  jury  may  be  taken  by  plea  in  abate- 
ment, or  motion  to  qoasli  indictment  before  pleading  in  bar. 

Approved  in  Hill  v.  State,  89  Miss.  26,  42  South.  380,  following  rule; 
United  States  v.  Lewis,  192  Fed.  637,  motion  to  quash  held  filed  in  time ; 
Hillegass  v.  United  States,  183  Fed.  201,  105  C.  C.  A.  631,  motion  to 
quash  allowable  where  founded  only  on  defects  on  face  of  indictment; 
United  States  v.  Haskell,  169  Fed.  454,  substantial  objection  to  con- 
stitution of  grand  jury  may  be  taken  at  any  time  before  arraignment; 
Mclnemey  v.  United  States,  147  Fed.  184,  77  C.  C.  A.  411,  objection 
that  grand  jury  returning  indictment  not  selected  as  required  by 
statute  is  waived  by  trial  on  merits,  without  motion  to  quash;  New 
Jersey  v.  Corrigan,  139  Fed.  764,  construing  New  Jersey  act  relative 
to  qualifications  of  grand  jurors;  State  v.  Daniels,  134  N.  C.  645,  46 
S.  E.  745,  upholding  indictment  against  negro  formed  by  grand  jury 
of  Whites  though  jury  commissioners  rejected  negroes  from  jury  lists; 
State  V.  Brownfield,  60  S.  C.  514,  39  S.  E.  4,  holding  overruling  of 
motion  to  quash  indictment  proper  where  no  evidence  offered  in  supx)ort 
of  motion;  Rivers  v.  State,  117  Tenn.  242,  96  S.  W.  958,  objection  is 
too  late  when  made  after  case  called  to  trial;  Thomas  v.  State,  49  Tex. 
Cr.  637,  95  S.  W.  1072,  accused  failing  to  challenge  array  may  move 
to  quash  indictment  on  ground  of  race  discrimination;  Kipper  v.  State, 
42  Tex.  Cr.  616,  62  S.  W.  421,  holding  erroneous  refusal  of  defend- 
ant'»  motion  to  quash  indictment  for  discrimination  against  negroes 
in  excluding  them  from  jury. 

Distinguished  in  Tillman  v.  State,  121  Ark.  324,  181  S.  W.  891,  hold- 
ing objection  to  grand  jury  on  ground  of  race  discrimination  must  be 
taken  when  jury  formed;  Tarrance  v.  State,  43  Fla.  459^  30  South. 
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^,  motion  to  qnash  grand  jury  panel  because  of  discrimination  against 
negroes  in  selection  of  list  from  which  jury  drawn  is  not  proper  prac- 
tice; Chairs  v.  State,  124  Tenn.  645,  646,  139  S.  W.  714,  plea  in  abate- 
ment on  ground  of  discrimination  in  selecting  grand  jury  is  filed  too 
^te  when  filed  after  indictment  found,  and  it  is  not  shown  accused 
^  not  in  custody;  McCline  v.  State,  64  Tex.  Cr.  28,  141  S.  W.  982, 
^hen  accused  is  in  custody,  motion  must  be  made  when  jury  formed. 

laxdnslon  of  negroes,  because  of  race,  from  grand  Jury  tryiai;  negro  is 
^  'Vitiation  of  Fourteentb  Amendment. 


0*  f 


A^Pproved  in  Martin  v.  Texas,  200  U.  S.  319,  50  L.  Ed.  498,  26  Sup.^Ct. , 
^^}  discrimination   against   negroes   because  of  race^  in  selection, of 
i^ors,  not  shown  by  motion  to  quash  indictment  and  petit  jury  panel, 
where  no  evidence  introduced  to  show  facts;  Rogers  v.  Alabama,  192 
U.  S.  231,  48  L.  Ed.  419,  24  Sup.  Ct.  259,  holding  striking  from  files 
because  of  length  motion  to  quash  indictment  for  exclusion  of  negroes 
from  jury  violates  constitutional  guaranty;  Brownfield  v.  South  Caro- 
lina, 189  U.  S.  427,  47  L.  Ed.  883,  23  Sup.  Ct.  514,  holding  court  will 
not  take  as  true  recital  in  writ  of  error  that  negro  was  deprived  of 
liberty  by  exclusion  of  negroes  from  jury  where  judge's  findings  dis- 
closed no  intentional    discrimination;    Douglas  Park  Jockey   Club  v. 
Grainger,  146   Fed.  417,  upholding  Federal  jurisdiction  over  suit  to 
enjoin  State  officers  from  exercising  powers  conferred  by  State  statute 
on  ground  that  complainant's  action  violates  property  rights  under  Fed- 
eral Constitution;  Kentucky  y.  Powers,  139  Fed.  472,  one  charged  with 
crime  in  State  court  has  right  to  be  tried  by  jurors  possessing  statutory 
qualifications  without  discrimination  against  persons  of  same  political 
faith  as  himself;  Montgomery  v.  State,  53  Fla.  120,  122,  42  South. 
896,  897,  and  Montgomery  v.  State,  55  Fla.  103,  104,  45  South.  881, 
both  reversing  judgment  of  conviction  on  g^und  of  discrimination  in 
race  in  selecting  jury;  Miller  v.  Commonwealth,  127  Ky.  392,  105  S.  W. 
900,  statute  prohibiting  appeal  from  ruling  on  motion  to  quash  indict- 
ment for  race  discrimination  in  selecting  grand  jury  is  valid;  State  v. 
Warner,  165  Mo.  415,  416,  65  S.  W.  588,  holding  denial  of  motion  to 
quash  indictment  on  ground  of  excluding  negroes  not  cured  by  hearing 
of  evidence  thereon-  as  right  claimed  is  constitutional;  State  v.  Mc- 
Carthy, 76  N.  J.  L.  298,  69  Atl.  1076,  quashing  indictment  on  ground 
that  sheriff  failed  to  summon  grand  jury  impartially;  State  v.  Peoples, 
131  N.  C.  788,  791,  794,  42  S.  E.  815,  816,  817,  holding  exclusion  because 
of  color  of  negroes  from  jury  to  try  colored  defendant  constitutes 
unlawful  discrimination;  Smith  v.  State,  4  Okl.  Cr.  331,  140  Am.  St. 
Bep.  688,  111  Pac.  961,  and  Mcintosh  v.  State,  8  Okl.  Cr.  472,  128  Pac. 
736,  both  holding  mere  fact  that  jury  trying  neg^o  is  composed  solely 
of  white  men  is  not  ground  for  challenge;  Sharp  v.  State,  3  Okl.  Cr. 
30,  104  Pac.  73,  holding  defendant  accused  of  committing  crime  prior 
to  statehood  was  entitled  to  grand  jury  constitute  under  laws  of  terri- 
tory; Moore  v.  State,  52  Tex.  Cr.  339,  107  8.  W.  642,  in  murder  trial 
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involving  negroes  only,  juror  is  not  disqualified  by  admission  tbat  he 
would  give  more  weight  to  white  man's  testimony  than  to  negroes ; 
Smith  V.  State,  44  Tex.  Cr.  94,  100  Ant  St.  E?p.  842,  58  L.  R.  A.  959» 
69  S.  W.  153,  holding  negro  discriminated  against  in  selection  of  trial 
jury;  Whitney  v.  State,  43  Tex.  Cr.  199,  83  S.  W.  880,  holding  where 
two  negroes  sat  in  grand  jury  representing  the  ratio  of  the  two  races 
accused  cannot  complain;  Whitney  v.  State,  42  Tex.  Cr.  285,  59  S.  W. 
896,  quashing  indictment  where  negroes  excluded  from  jury,  commis- 
sioners declaring  them  unfit  to  serve;  Smith  v.  State,  42  Tex.  Cr.  221, 

58  S.  W.  97,  holding  defendant  entitled  to  motion  to  quash  indictment 
on  showing  negroes  persistently  excluded  from  grand  jury  for  twenty 
years;  concurring  opinion  in  Powers  v.  Commonwealth,  139  Ky.  819, 
83  S.  W.  149,  majority  opinion  holding  judgment  of  conviction  for 
murder  should  be  reversed  for  prejudicial  remarks  of  counsel. 

Distinguished  in  Franklin  v.  South  Carolina,  218  U.  S.  167,  64  L.  Ed. 
985,  30  Sup.  Ct.  640,  mere  fact  that  negroes  not  selected  for  grand 
jury  trpng  negro,  though  eligible  under  decision  of  State  court,  does 
not  deny  equal  protection  of  law;  Hubbard  v.  State,  43  Tex.  Cr.  566, 
67  S.  W.  414,  holding  no  discrimination  against  negroes  shown  where 
commissioners  declared  they  were  instructed  not  to  discriminate  and 
evidence  showed  negroes  not  qualified;  Lewis  v.  State,  52  Tex.  Cr.  280, 

59  S.  W.  1117,  holding  conviction  will  not  be  set  aside  on  appeal  from 
motion  to  quash  indictment  for  exclusion  of  negroes  from  jury  where 
no  bill  of  exceptions  filed. 

Variance  as  to  name  of  deceased  as  a  ground  of  reversal  in  homi- 
cide.   Note,  38  L.  R.  A.  (N.  8.)  188. 

177  U.  8.  449-458,  44  L.  Ed.  842,  20  8np.  Ct.  690,  GREAT  SOtTTHERN  FERE 
PROOF  HOTEL  CO.  v.  JONES. 

On  every  appeal  first  and  fnndamental  question  is  that  of  JurlBdiction. 

Approved  in  Continental  Nat.  Bank  v.  Buford,  191  U.  S.  120,  48 

L.  Ed.  119,  24  Sup.  Ct.  54,  holding  jurisdiction  to  review  judgment  of 

Circuit  Court  of  Appeals  must  be  first  considered  where  question  arises 

on  face  of  record. 

It  is  duty  of  Federal  oonrt  to  determine  ftom  the  record  wbether  it  has 
Jurisdiction. 

Approved  in  Rife  v.  Lumber  Underwriters,  204  Fed.  34,  122  C.  C.  A. 
346,  where  case  removed  to  Circuit  Court  of  Appeals  on  writ  of  error, 
it  was  court's  duty  on  its  own  motion  to  determine  from  record  whether 
cause  removable;  A.  B.  Andrews  Co.  v.  Puncture  Proof  Footwear  Co., 
168  Fed.  766,  refusing  relief  on  ground  that  jurisdiction  by  diversity 
of  citizenship  between  real  parties  in  interest  did  not  appear. 

Bill  must  allege  citisensliip  to  confer  Jnxlsdlction. 
Approved  in  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed.  308,  hold- 
ing insufficient  x^etition  for  removal  averring  corporation  to  be  citizen 
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^  ^>esideiit  of  another  State,  withoat  showing  incorporation  under 
^hereof. 


Oonn  win  dlamlw  foa  sponte  wli«r9  Jniladletton  not  avparenV 
K.i[>proved  in  Fred  Macey  Co.  v.  Macey,  136  Fed.  726,  68  C.  C.  A. 
363,  and  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179, 
following  rule;  Kentucky  v.  Powers,  201  U.  S.  36,  60  L.  Ed.  649,  26 
Sup.  Ct.  387,  denial,  in  summoning  or  impaneling  jurors,  of  civil  rights 
secured  hy  Federal  law,  does  not  give  right  of  removal  under  Rev. 
Stats.,  §  641;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48 
L.  Ed.  877,  24  Sup.  Ct.  698,  denying  jurisdiction  over  suit  by  State  to 
restrain  violation  of  Federal  Anti-trust  Act  by  interstate  road;  Ameri- 
can Bridge  Co.  v.  Hunt,  130  Fed.  303,  64  C.  C.  A.  648,  applying  rule 
in  determining  removability  of  suit  for  wrongful  death  against  foreign 
corporation  and  its  servants,  who  were  citizens  of  plaintiff's  State. 

The  role  as  to  corpoxationr  dtiieiuililp  lias  not  been  applied  to  partner- 
ship. 

Approved  in  Great  Southern  Fireproof  Hotel  Co.  v.  Jones,  116  Fed. 
799, 64  C.  C.  A.  166,  upholding  under  Ohio  Bill  of  Rights,  Ohio  mechan- 
ic's lien  statute  giving  independent  lien  to  subcontracts ;  Ralya  Market 
Co.  V.  Armour  &  Co.,  102  Fed.  633,  636,  636,  holding  suit  against  part- 
nership cannot  be  removed  to  Federal  court  on  ground  of  diversity 
of  citizenship,  since  citizenship  cannot  be  predicated  of  partnership. 

limited  partnership  organized  under  PennsylTuiia  statute  of  June  2, 
1874,  is  not  a  corporation  within  rule  that  snit  in  Federal  court  by  or  against 
corporation  is  presumed  to  be  one  by  or  against  citizen  of  State  creating  it. 
Approved  in  Thomas  v.  Board  of  Trustees  of  Ohio  State  University, 
195  U.  S.  212,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  allegation  that  defendant, 
Ohio  University  Trustees,  is  citizen  of  that  State,  and  was  created 
by  statute,  is  not  sufficient  averment  that  it  is  corporation  so  as  to 
impute  to  members  thereof   citizenship  of  corporation,  where  statute 
creating  board  construed  not  to  confer  corporate  powers;   Columbia 
Digger  Co.  v.  Rector,  216  Fed.  622,  each  member  of  partnership  sued 
in  Federal  court  must  have  requisite  citizenship  to  give  court  jurisdic- 
tion; WeQs  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed.  530, 
^1)  averment  in  removal  petition  that  corporation  was  ^'citizen  and 
rwienV*  of  State  named  is  insuffioient;  Rife  v.  Lumber  Underwriters, 
204  Fed.  36,  122  C.  C.  A.  346,  allegation  that  defendant  is  association 
does  not  show  citizenship;  Empire  Rice  Mill  Co.  v.  K.  &  E.  Neumond, 
199  Fed.  802,  members  of  partnership  are  not  presumed  citizens  of 
State  of  domicile;  H.  L.  Bruett  ft  Co.  v.  F.  C.  Austin  Drainage  Ez* 
cavator  Co.,  174  Fed.  669,  672,  plaintiffs  by  designating  themselves  as 
partnership  could  not  prevent  removal  of  cause  otherwise  removable; 
Ronntree  v.  Adams  Express  Co.,  165  Fed.  154,  91  C.  C.  A.  186,  applying 
role  where  complainant  was  New  York  joint  stock  company;  Saunders 
XVin— 33 
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V.  Adams'  Express  Co.,  136  Fed.  495,  496,  joint  stock  company,  though 
a  legal  entity  and  suable  in  name  of  president  under  State  laws,  has 
no  citizenship  for  removal  purposes;  Fred  Macey  Co.  v.  Macey,  135 
Fed.  727,  728,  68  G.  C.  A.  363,  applying  rule  to  partnership  under 
Michigan  laws;  Jones  v.  Adams  Express  Co.,  129  Fed.  619,  fact  that 
there  are  large  number  of  parties  plaintiff  or  defendant  does  not  dis- 
pense with  necessity  for  alleging  citizenship  of  each  in  removal  peti- 
tion; Spots  wood  v.  Morris,  12  Idaho,  374,  6  L.  B.  A.  (N.  S.)  665,  85 
Pac.  1098,  articles  of  incorporation  of  joint  stock  company  held  not 
to  give  vice-president  or  secretary  power  to  authorize  sale  of  its  real 
estate;  W.  L.  Wells  Co.  v.  Qastonia  Cotton  Mfg.  Co.,  198  U.  S.  179, 
49  L.  Ed.  1006,  25  Sup.  Ct.  640,  and  Saunders  v.  Adams  Express  Co., 
71  N.  J.  L.  274,  57  Atl.  901,  both  arguendo. 

Distinguished  in  United  States  v.  American  Express  Co.,  199  Fed. 
324,  and  United  States  v.  Adams  Express  Co.,  229  U.  S.  389,  67  L.  Ed. 
1240,  33  Sup.  Ct.  878,  both  holding  express  companies  organized  as 
joint  stock  companies  are  amenable  to  provisions  of  Interstate  Com- 
merce Act  of  1906;  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  290,  67 
L.  Ed.  840,  33  Sup.  Ct.  465,  under  Iowa  practice,  where  partnership  may 
be  sued  as  entity,  diversity  of  citizenship  of  partners  does  not  give 
Federal  jurisdiction;  A.  R.  Barnes  &  Co.  v.  Berry,  156  Fed.  74,  holding 
court  had  jurisdiction  of  suit  by  several  members  of  association,  hav- 
ing requisite  citizenship,  in  behalf  of  all  without  regard  to  their 
citizenship. 

Wliere  bill  by  partnership  does  not  show  dtlzenslilp  of  partners,  conrt 
may  allow  amendment  in  that  respect  to  show  requisite  citizenship. 

Approved  in  Springstead  v.  Crawfordsville  State  Bank,  231  U.  S. 
542,  68  L.  Ed.  356,  34  Sup.  Ct.  195,  failure  to  allege  citizenship  of 
original  payee  of  note  in  suit  by  assignee  may  be  cured  by  amendment 
where  diversity  of  citizenship  of  plaintiff  and  defendant  was  allied. 

Distinguished  in  Yonkerman  Co.  v.  Fuller's  Ad.  Agy.,  135  Fed.  614, 
declaration  by  Michigan  partnership  that  plaintiff  was  partnership  or- 
ganized as  stated  and  authorized  to  sue  and  be  sued  in  partnership 
name,  and  that  each  member  was  citizen  of  Michigan,  sufficiently  charged 
citizenship  of  members. 

Where  dtljceiisliip  of  memtMrs  of  partnanblp  doei  not  appear,  cause  will 
be  reversed  without  prejudice. 

Approved  in  Houston  v.  Filer  &  Stowell  Co.,  104  Fed.  164,  43  C.  C.  A. 
457,  reversing  judgment  where  citizenship  of  partners  not  shown  in 
record,  and  remanding  with  order  to  allow  amendment. 

Whether  partnership  may  sue  or  be  sued  in  firm  name.  Note,  29 
L.  R.  A.  (N.  8.)  28S. 

Questions  of  State  law  as  to  which  State  oourt  decisioms  must  be 
followed  in  actions  driginating  iti,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  897,  400,  426,  426. 


^^5  BOSKE  V.  COMINGORE.  177  U.  S.  459-470 

J  ^^^acellaneous.    Cited  in   Great    Sonthern  Fire  Proof  Hotel  Co.  v. 

/ij^^^s,  193  u.  S.  540,  48  L.  Ed.  784,  24  Sup.  Ct.  576,  reciting  history  of 
0^  ^^tion;  Boatner  v.  American  Exp.  Co.,  122  Fed.  718,  holding  joinder 
^0^  ^^ident  agents  of  foreign  express  company  in  suit  on  contract  for 
^^  package  fraudulent  to  prevent  removal. 

^     ^^  ^-  459-470,  44  L.  Ed.  846,  20  Sap.  Ot.  701,  BOSKE  ▼.  COMENOOBE. 

f.    ^^^  Involving  construction  of  rules  of  Secretary  of  Treasury,  made 
^S^W^  ^%ction  161,  Revised  Statutes,  may  be  broug&t  from  District  to  Supreme 

» 
Approved  in  Pierce  v.  Creeey,  210  U.  S.  400,  52  L.  Ed.  1120,  28  Sup. 

Ct.  714,  under  extradition  clause  of  Constitution,  whether  indictment 
constitutes  a  charge  of  crime  is  Federal  question  involving  construc- 
tion of  that  clause. 

Bagnlations  of  Secretary  of  Treasury  made  under  section  161,  Bevised 
Statutes,  prolilbiting  use  of  records  of  mtemal  Bevenue  Collectors  for  any 
other  than  purposes  of  collecting  revenues  liave  force  of  law. 

Approved  in  Stegall  v.  Thurman,  175  Fed.  817,  819,  822,  824,  regu- 
lation of  Internal  Revenue  Department  providing  officers  will  decline 
to  testify  as  to  facts  in  records  known  by  them  in  official  capacity  has 
force  of  law;  In  re  Reid,  155  Fed.  935,  upholding  statute  prohibiting 
officers  allowing  assessment  statements  to  be  used  for  any  purpose 
other  than  assessment;  In  re  Lamberton,  124  Fed.  450,  451,  holding 
iutemal  revenue  collector  cannot  be  compelled  to  disclose  as  a  witness 
names  of  persons  in  whose  places  special  tax  stamps  are  posted;  Minne- 
apolis etc.  Ry.  Co.  v.  Railroad  Conmiission,  136  Wis.  161,  17  L.  E.  A. 
(N.  S.)  821,  116  N.  W.  910,  legislature  may  confer  on  courts  power  to 
inquire  whether  rates  fixed  by  railroad  eommission  are  reasonable; 
Meyer  v.  Home  Ins.  Co.,  127  Wis.  304,  106  N.  W.  1090,  in  action  on 
policy  insuring  tobacco,  parol  evidence  as  to  contents  of  books  of  reve- 
nue department  not  admissible  on  proof  that  departmental  rules  forbade 
production  of  books. 

Collector  of  internal  revenue  cannot  be  held  under  State  process  on  re- 
fnsal  to  produce  records,  withheld  under  authority  of  regulations  of  Secre- 
tary of  Treasury. 

Approved  in-  Pundt  v.  Pendleton,  167  Fed.  1006,  1008,  1009,  dis- 
charging on  habeas  corpus  teamster  in  army  held  by  State  officers  for 
refusal  to  work  roads  outside  reservation;  State  v.  Dowdy,  145  N.  C. 
437,  68  S.  E.  1004,  certified  copy  of  list  of  persons  paying  special  liquor 
taxes  is  admissible  against  one  accused  of  violating  State  liquor  law, 
though  oral  evidence  of  internal  revenue  officer  inadmissible. 

Distinguished  in  In  re  Doe's  Estate,  151  Wis.  142,  Ann.  Oas.  1914B, 
101,  138  N.  W.  99,  County  Court  may  require  governor  of  National 
Soldiers'  Home  to  submit  to  examination  touching  property  in  his  pos- 
session of  deceased  inmate  of  home. 
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Who  is  officer  of  United  States  so  as  to  be  free  from  interference 
by  State  court.    Note,  Ann.  Oae.  1914B,  106. 

In  cases  of  urgency,  Federal  courts  Interfere  wltb  State  courts  lyy  halieas 
corpus. 

Approved  in  Ex  parte  Powers,  129  Fed.' 991,  foUowing  rule;  Ex  parte 
Strieker,  109  Fed.  149,  holding  person  summarily  adjudged  guilty  of 
contempt  without  a  hearing  where  State  law  gives  no  appeal  entitled 
to  discharge  on  habeas  corpus. 

Distinguished  in  Re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup. 
Ct.  602,  denying  habeas  corpus  on  behalf  of  one  convicted  in  District 
Court  of  bringing  liquor  into  Indian  country. 

Case  of  rerenne  officer  imprisoned  by  State  autborities  is  one  of  ozgency 
waxranting  habeas  corpus  by  Federal  court. 

Approved  in  Minnesota  v.  Brundage,  180  U.  S.  603,  46  L.  £cL  641, 
21  Sup.  Ct.  457,  holding  application  for  habeas  corpus  should  be  denied 
where  sole  ground  is  unconstitutionality  of  statute  and  State  remedy 
not  exhausted. 

177  U.  S.  471-485,  44  Ii.  Ed.  851,  20  Sup.  Ot  668,  ADAMS  T.  OOWEK. 

First  and  great  pile  in  exposition  of  wills  is  that  intention  of  testator, 
consistent  w^th  rules  of  law,  most  prevail. 

Approved  in  John  11  Estate  v.  Brown,  201  Fed.  237,  119  C.  C.  A. 
458,  will  con3trued  to  give  life  estate  to  widow;  Anderson  v.  Messinger, 
146  Fed.  938,  7  L.  R.  A.  (N.  8.)  1094,  77  C.  C.  A.  179,  construing 
estates  of  life  tenants  under  will  with  remainders  over  in  case  of  cer- 
tain contingencies  happening;  Cruit  v.  Owen,  25  App.  D.  C.  519,  attend- 
ing circumstances  of  testator  and  family  considered  in  interpreting  will ; 
Cole  V.  Watertown,  119  Wis.  140,  96  N.  W.  541,  provision  of  will  that 
if  executors  or  trustees  named  die  or  refuse  trust,  County  Court  shall 
fill  vacancy  subject  to  approval  of  parties  interested  in  estate,  is  appli- 
cable to  filling  of  all  vacancies  for  whatever  cause. 

Equity  looks  with  carefta  scrutiny  on  all  transactions  between  trustee 
and  beneficiary,  and  if  it  appears  that  trustee  has  taken  advantage  of  bene- 
ficiary's situation,  and  obtained  property  without  consideration,  even  for 
other  beneficiaries,  it  will  set  transaction  aside. 

Approved  in  Harper  v.  Taylor,  193  Fed.  946,  113  C.  C.  A.  572,  burden 
is  on  guardian  to  show  no  unfair  influence  exerted  on  ward  in  settle- 
ment made  near  time  when  ward  came  of  age;  Eddy  v.  Eddy,  168  Fed. 
597,  93  C.  C.  A.  586,  setting  aside  election  by  widow  to  take  annuity 
instead  of  widow's  share  on  ground  that  it  was  procured  by  unfair 
advantage  taken  by  executor;  Collier  v.  Collier,  137  Gkt.  665,  74  S.  E. 
278,  holding  legatee  entitled  to  rescind  contract  with  executors  on 
ground  that  advantage  was  taken  in  settlement. 


J 
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.lidity  and  enforceability  of  purchase  by  executor  or  adminis- 
"fcxator  of  interest  of  legatee,  devisee,  distributor,  or  heirs  in  es- 
t;«ite.    Note,  Ann.  Oas.  191SA,  1116. 

^^if  t  by  testator  as  ademption  of  general  legacy  to  donee.    Note, 
39  L.  R.  A.  (N.  S.)  694. 

^   -^<s^llaneous.    Cited  in  Kjamer  v.  &amer,  201  Fed.  267, 119  C.  C.  A. 
,f^    ^^^^     point  that  provision  in  insurance  policy  did  not  operate  as  sat- 
*  ^"•^'•^ — ^— I  of  legacy  payable   from  any  insurance  in  force  at  death; 
V.  Cowen,  123  Fed.  49,  59  C.  C.  A.  172,  reciting  history  of  liti- 


e^^a 


r>     a.  485^96,  44  Ii.  Ed.  856,  20  Sup.  OU  708,  1CA8T,  F008  «t  CO.  v. 
^^^O^VBE  MTO.  00. 

^^^^^^Uty  is  not  a  rule  of  law  but  one  of  convenience. 

fe^'   ^^^"^^^^^  ^^  Cimiotti  Unhairing  Co.  v.  American  Fur  Ref.  Co.,  120 
<]Qi^V^^,  holding  on  independent  consideration  that  Sutton  patent  No. 
,]v^^>  for  plucking  machine,  was  valid   and  infringed;  New  York 
Tv^J^T   etc.  Co.  V.  Jackson,  112  Fed.  680,  holding  by  rule  of  comity  Cir- 
ctut  Coiut  will  follow  adjudications  on  same  patents  in  other  circuits 
^thout  requiring  legal. proof  of  identity  of  patents  beyond  opinions 
filed;  Brown  v.   Puget  Sound  Reduction   Co.,  110  Fed.  385,  holding 
Brown  patent  No.  471,264,  for  ore>roasting  furnace,  infringed  by  con- 
struction following  Ropp  patent  No.  532,013;  Welsbaeh  Light  Co.  v.  Cos- 
mopolitan Incand.  light  Co.,  104  Fed.  84,  43  C.  C.  A.  418,  holding  re- 
fusal of  injunction  in  patent  case  contrary  to  rule  in  another  circuit  * 
not  ground  for  reversal;  Seller  v.  Fuller  &  Johnson  Mfg.  Co.,  102  Fed. 
346,  42  C.  C.  A.  386,  holding  preliminary  injunction  not  warranted 
vhere  infringement  alleged  and  denied  and  not  proved  and  where  in- 
junction would  prevent  sales  for  a  year. 

Distinguished  in  Consolidated  Rubber  Tire  Co.  v.  Finley  etc.  Tire 
Co^  116  Fed.  640,  holding  question  of  effect  of  prior  decision  in  an- 
otber  circuit  immaterial  where  licensee  attacks  patent  after  grant  to 
third  person. 

comity  haM  no  application  to  questions  not  considered  liy  prior  court 
Distinguished  in  Westinghouse  etc.  Mfg.  Co.  v.  Royal  Weaving  Co., 
1X5  Fed.  734,  holding  defendant  to  avoid  effect  of  former  decision  must 
show  new  matter  involved  which  might  require  different  decision  as  to 
validity  of  patent. 

Bules  of  comity  in  patent  cases  stated. 
Approved  in  Warren  Bros.  Co.  v.  City  of  New  York,  187  Fed.  835, 
109  C.  C.  A.  591,  Doelger  v.  German-American  Filter  Co.,  204  Fed. 
276,  122  C.  C.  A.  472,  Brill  v.  Washington  Ry.  etc.  Co.,  30  App.  D.  C. 
261,  Chadeloid  Chemical  Co.  v.  F.  W.  Thurston  Co.,  220  Fed.  688,  and 
Cincinnati  Butchers'  Supply  Co.  v.  Walker  Bin.  Co.,  230  Fed.  454,  all 
bolding  numerous  and  concurring  decisions  of  courts  of  same  rank  in 
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respect  to  patent  should  be  followed;  Baldwin  v.  Abercrombie  &  Fitch 
Co.,  227  Fed.  460,  Baldwin  v.  Abercrombie  &  Fitch  Co.,  228  Fe'd.  898, 
both  refusing  to  follow  decisions  of  another  court  when  convinced  de- 
cisions are  wrong;  National  Electric  Signaling  Co.  v.  Telefunken  Wire- 
less Telegraph  Co.,  221  Fed.  632,  137  C.  C.  A.  353,  Hildreth  v.  Auer- 
bach,  223  Fed.  547,  both  following  judgment  of  another  circuit,  affirmed 
on  appeal,  holding  patent  void;  Gleason  v.  Thaw,  196  Fed.  361,  116 
C.  C.  A.  179,  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  181 
Fed.  533,  Perkins  Electric  Switch  Mfg.  Co.  v.  Knowles,  187  Fed.  636, 
Westinghouse  Electric  &  Mfg.  Co.  v.  Sutter,  194  Fed.  891,  Norwich 
Union  Fire  Ins.  Soc.  v.  Stanton,  191  Fed.  815,  112  C.  C.  A.  327,  and 
Voightmann  v.  Seely,  198  Fed.  487,  119  C.  C.  A.  386,  all  following  other 
decisions  where  case  doubtful;  Mine  &  Smelter  Supply  Co.  v.  Braeckel 
Concentrator  Co.,  197  Fed.  899,  following  former  decision  in  same 
court;  Bluefields  S.  S.  Co.  v.  Steele,  184  Fed.  588,  106  C.  C.  A.  564, 
rule  of  comity  cannot  be  invoked  for  appointment  of  ancillary  receiver 
in  absence  of  essential  jurisdictional  averments;  Brunswick-Balke-Col- 
lender  Co.  v.  Rosatto,  159  Fed.  731,  and  Torrey  v.  Hancock,  184  Fed. 
69,  107  C.  C.  A.  79,  both  holding  patent  void  for  lack  of  invention 
despite  prior  decision  sustaining  it;  Voightmann  v.  Seely,  176  Fed. 
372,  that  patent  adjudged  void  in  other  courts  is  not  ground  for  de- 
murrer in  suit  for  its  infringement;  United  States  v.  Andersen,  169 
Fed.  205,  206,  Federal  court  in  suit  to  cancel  naturalization  certificate 
issued  by  State  court  under  State  statute  will  construe  State  law  in  conr 
f ormity  with  State  court ;  Continental  Securities  Co.  v.  Interborough  etc. 
Transit  Co.,  165  Fed.  960,  Federal  court  sitting  in  New  York  not  re- 
quired to  follow  decisions  of  different  appellate  divisions  on  construc- 
tion of  State  statute,  because  they  refused  appeal  to  Courts  of  Appeals ; 
Bragg  Mfg.  Co.  v.  Mayor  etc.  of  New  York,  141  Fed.  123,  applying 
rule  in  holding  void  Bragg  reissue  No.  6831,  for  gong  attachment  for 
engine-houses;  Thomson-Houston  Electric  Co.  v.  Sterling-Meaker  Co., 
140  Fed.  555,  refusing  to  enjoin  infringement  of  Van  Depoele  reissue 
No.  11,872,  for  traveling  contracts  for  electric  railways;  Imperial  Bottle 
Cap  etc.  Co.  v.  Crown  Cork  etc.  Co.,  139  Fed.  313,  71  C.  C.  A.  442, 
decision  of  Circuit  Court  of  Appeals  of  another  circuit  declaring  patent 
void  is  not  controlling  as  res  adjudicata:  Comptograph  Co.  v.  Adder 
Machine  Co.,  41  App.  D.  C.  434,  decision  of  Federal  court  that  inven- 
tion abandoned  for  inaction  is  of  persuasive  force;  Phoenix  Knitting 
Wks  V.  Hygienic  Fleeced  Underwear  Co.,  194  Fed.  704,  and  Plattner 
Imp.  Co.  V.  International  Harvester  Co.,  133  Fed.  379,  66  C.  C.  A.  438, 
both   arguendo. 

.  Mere  adaptation  of  mechanical  injstniment  already  in  use  which  would 
have  occurred  to.  person  of  ordinary  mechanical  skill  is  not  patentahle. 

Approved  in  Tate  v.  Baltimore  &  O.  R.  Co.,  229  Fed.  144,  holding  void 
patent  for  device  for  securing  boiler  to  frame;  Star  Hame  Mfg.  Co.  v. 
United  States  Hame  Co.,  227  Fed.  883,  holding  void  patent  for  hame  and 
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trace  connector;  Cadillac  Motor  Car  Co.  v.  Austin,  225  Fed.  991,  change 
speed  gearing  for  automobiles  held  to  disclose  invention;  Aeolian  Co.  v. 
Wanamaker,  221  Fed.  669,  holding  void  patent  for  pneumatic  player 
attachment  for  pianos;  Underfeed  Stoker  Co.  v.  Riley,  214  Fed.  802, 
holding  patent  for  underfed  furnace  disclosed  patentable  iiyvention; 
Crown  Cork  etc.  Co.  v.  Sterling  Cork  etc.  Co.,  210  Fed.  32,  34,  holding 
patent  not  infringed  by  device  which  was  merely  adoption  of  prior  art ; 
Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A.  470,  holding  void 
patent  for  derailing  switch ;  Imperial  Brass  Mfg.  Co.  v.  Nelson,  194  Fed. 
167,  and  Imperial  Brass  Mfg.  Co.  v.  Nelson,  203  Fed.  490,  121  C.  C.  A. 
606,  both  holding  void  for  prior  use  patent  for  compression  pipe' coup- 
ling; Rajah  Auto  Supply  Co.  v.  Emil  Grossman  Co.,  188  Fed.  76,  110 
C.  C.  A.  143,  holding  patent  for  spark-plug  disclosed  invention ;  Warner 
Instrument  Co.  v.  Stewart  etc.  Mfg.  Co.,  185  Fed.  510,  107  C.  C.  A.  607, 
patent  for  driving  gear  for  automobile  speed  indicating  mechanism  held 
void  for  lack  of  invention;  Electric  Protection  Co.  v.  American  Bank 
Protection  Co.,  184  Fed.  919,  107  C.  C.  A.  238,  reissue  patent  for  burglar 
alarm  held  void  for  lack  of  invention ;  Boss  Mfg.  Co.  v.  Thomas,  182  Fed. 
814,  105  C.  C.  A.  243,  holding  patent  for  com  husker  void  for  lack  of 
invention;  Ransome  Concrete  Mach.  Co.  v.  United  Concrete  Mach.  Co., 
177  Fed.  416,  101  C.  C.  A.  217,  patent  for  concrete  mixer  held  void  for 
lack  of  invention;  Jacobs  Mfg.  Co.  v.  T.  R.  Almond  Mfg.  Co.,  169  Fed. 
139,  patent  for  drill-chuck  held  void  for  lack  of  invention;  Lewis  Blind 
Stitch  Mach.  Co.  v.  Premium  Mfg.  Co.,  163  Fed.  954,  90  C.  C.  A.  310, 
holding  sewing-machine  patent  claims  void  for  lack  of  invention ;  Amer- 
ican Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed.  129,  131,  patent 
for  woven  wire  fence  held  void  for  lack  of  invention ;  0  'Rourke  Eng.  etc. 
Co.  v.  McMullen,  150  Fed.  350,  351,  holding  void  Moran  patent  No. 
500,149,  claim  3,  for  air-lock  for  caissons;  Voightmann  v.  Weis  etc.  Cor- 
nice Co.,  148  Fed.  851,  853,  854,  78  C.  C.  A.  538,  holding  void  Voight- 
mann patent  No.  600,186,  for  automatically  closing  fire-proof  window; 
Bradley  v.  Ecdes,  143  Fed.  522,  74  C.  C.  A.  478,  holding  void  Bradley 
patent  No.  485,856,  for  thill-coupling;  Lincoln  Iron  Works  v.  W.  H.  Mc- 
Whirter  Co.,  142  Fed.  970,  74  C.  C.  A.  229,  holding  void  Gilmour  patent 
No.  575,154,  claims  1,  2  and  3,  for  stone-planing  machine;  Covel  Mfg. 
Co.  V.  Rich,  142  Fed.  470,  73  C.  C.  A.  584,  holding  void  Schofield  patent 
No.  654,843,  for  improvements  in  saw-sharpening  machine;  Daylight 
Glass  Mfg.  Co.  V.  American  Prismatic  Light  Co.,  142  Fed.  456,  73  C.  C.  A. 
570,  holding  void  Cummings  patent  No.  695,282,  for  machine  for  mak- 
ing prismatic  glass;  Kenney  Mfg.  Co.  v.  J.  L.  Mott  Iron  Works,  137 
Fed.  434,  construing  narrowly  Kenney  patent  No.  566,770,  for  improve- 
ments in  water-closet  cisterns;  Wilce  v.  Bush  Temple  of  Music  Co.,  134 
Fed.  391,  67  C.  C.  A.  371,  holding  void  Wilse  &  Bumjiam  patent  No. 
531,711,  for  improved  floor;  Diamond  Match  Co.  v.  Union  Match  Co.,  129 
Fed*   603,  holding  void  Bcecher  patent  No.  389,435,  for  match-making 
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machine;  Felt  etc.  Mfg.  Co.  v.  Mechanical  Acct.  Co.,  129  Fed.  389,  con- 
struing Felt  patent  No.  371,496,  for  improvement  in  adding  machines; 
Wisconsin  Compressed  Air  etc.  Cleaning  Co.  v.  American  Clom pressed 
Air  Cleaning  Co.,  125  Fed.  768,  60  C.  C.  A.  529,  holding  modified  Soren- 
son  and  McClain  machines  consisting  in  nsing  known  means  for  direct- 
ing air  currents  upon  goods  to  be  cleaned  not  invention ;  Bettendorf  Pat- 
ents Co.  V.  J.  R.  Little  Metal  Wheel  Co.,  123  Fed.  435,  59  C.  C.  A.  473, 
holding  not  patentable  Bettendorf  patent  No.  550,815,  for  securing  metal 
spokes  to  hubs,  being  but  adaptation  of  Gendion  patent  No.  419,009; 
Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed.  892,  56  C.  C.  A.  415,  hold- 
ing  invalid  Moxham  patent  No.  540,796,  for  improvement  in  railway 
switches,  utilizing  molten  zine  to  secure  removable  plate  in  sprocket; 
Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119  Fed.  596,  holding  East  pat- 
ent No.  20,021,  for  ventilating  barrel  of  sheet  veneer,  invalid  for  antici- 
pation; Johnson  v.  Chisholm,  115  Fed.  632,  53  C.  C.  A.  123,  holding 
void  for  anticipation  Chisholm  patent  No.  421,244,  for  process  for  hulling 
peas ;  Hallock  v.  Davison,  107  Fed.  485,  holding  patentable  Hallock  pat- 
ent No.  600,782,  weeding-machine  characterized  by  new  tooth  con- 
structed to  give  lateral  stiffness  and  forward  flexibility;  dissenting 
opinion  in  Justi  v.  Clark,  108  Fed.  669,  47  C.  C.  A.  565,  majority  hold- 
ing patentable  and  infringed  Hurlburt  reissue  patent  No.  11,696,  for 
revolving  dental  spittoon. 

Distinguished  in  McMichael  etc.  Mfg.  Co.  v.  Ruth,  128  Fed.  708,  63 
C.  C.  A.  304,  holding  patentable  McMichael  and  Wildman  patent  No. 
500,151,  for  automatic  rib-knitting  machine. 

Where  case  is  carried  by  appeal  to  Olrcnlt  Court  of  Appeals  from  order 
for  temporary  injunction,  that  court  may  dismiss  bill  if  there  is  nothing  to 
throw  doubt  on  existence  and  date  of  anticipating  devices. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Bray,  225  U.  S.  214, 
56  L.  Ed.  1061,  32  Sup.  Ct.  620,  holding  bill  properly  dismissed  on 
appeal  from  interlocutory  injunction;  Harriman  v.  Northern  Securities 
Co.,  197  U.  S.  287,  49  L.  Ed.  760.  25  Sup.  Ct.  493,  lack  of  finality  in 
decree  reversing  Circuit  Court's  order  granting  preliminary  injunction 
does  not  prevent  review  by  Supreme  Court  on  certiorari  to  Circuit 
Court  of  Appeals  where  record  presents  whole  ease;  Ward  Baking  Co. 
V.  Weber  Bros.,  230  Fed.  152,  appeal  from  interlocutory  decree  dis- 
missing bill  as  to  certain  claim  sued  on  brings  up  for  review  only 
that  part  of  decree  relating  to  such  claims  and  specified  as  error; 
Louisville  etc.  R.  Co.  v.  Western.  Union  Telegraph  Co.,  207  Fed.  6,  124 
C.  C.  A.  573,  upholding  temporary  injunction;  Atlas  Mfg.  Co.  v.  Street, 
204  Fed.  406,  47  L.  B.  A.  (N.  8.)  1002,  122  C.  C.  A.  568,  dissolving  pre- 
liminary injunction  and  dismissing  bill  for  want  of  equity;  La  Hogne 
Drainage  Dist.  No.  1  v.  Watts,  179  Fed.  691, 103  C.  C.  A.  236,  dismissing 
bill  for  specific  performance  of  contract  on  appeal  from  interlocutory  in- 
junction where  performance  would  require  special  skill;  Highland  Glass 
Co.  y.  Schmertz  Wire  Glass  Co.,  178  Fed.  971,  102  C.  C.  A.  316,  dis- 
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bill  on  appeal  from  interlocutory  decree  adjudg^ing  patent  valid 
infringed  and  awarding  injnnetion  and  accounting;  Dewey  Hotel 
r'  V.  United  States  Electric  Lighting  Co.,  17  App.  D.  C.  368,  remand- 
^5  'With  directions  to  dismiss  bill;  Denver  v.  New  York  Trust  Co.,  229 
^'  S/  136,  67  L.  Ed.  1121,  33  Sup.  a.  657,  arguendo. 

distinguished  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  8.  163, 

^  ^^    Ed.  709,  26  Sup.  Ct.  404,  complainant  cannot  cross-appeal  from 

^fcree  ^which  granted  injunction  as  to  patent  claims  held  infringed  and 

^^missed  bill  as  to  claims  held  void  and  as  to  those  held  not  infringed; 

^   p.    Howe  Mach.  Co.  v.  Dayton,  210  Fed.  805,  127  C.  C.  A.  351, 

ojoingp    affirmance  on  appeal  of  interlocutory  decree  declaring  patent 

.  /^^   a.zid  infringed  and  for  injunction  and  directing  reference  did  not 

^^^^"^^^ne  any  matter  connected  with  reference;   Fireball  Gas  Tank 

'    ^o.   V.  Commercial  Acetylene  Co.,  198  Fed.  657,  117  C.  C.  A.  354, 

p^^    American  Grain  Separator  Co.  v.  Twin  City  Separator  Co.,  202 

cl^^  *    ^08,  120  C.  C.  A.  644,  both  holding  court  would  not  consider  and 

n^^^^^**U.iie    facts   presented   on    appeal   from   interlocutory   injunction 

^^  ^  ^n  conflicting  evidence;  Henry  Gas  Co.  v.  United  States,  191  Fed. 

^XW\     ,  ^»  ^-^  ^'  ^'  ^'  ^^^9  refusing  to  dismiss  bill  on  appeal  from 
^^^Hary  injunction  on  ground  that  other  facts  might  be  disclosed 
^\X  ^nal  hearing  affecting  right  of  plaintiff;  American  Bank  Protection 
Q^^  V.  City  Nat.  Bank,  181  Fed.  376,  court  will  not  consider  motion  to 
^jsmiss  bill  for  infringement  made  before  hearing  and  based  on  affi- 
davits as  to  facts  going  to  validity  or  infringement. 

Wlien  then  la  no  qaeition  of  fact  InTOlTed,  eonrt  may  dlamiw  liill  for 

infringement. 

Approved  in  Brill  v.  Peckham  Motor  Truck  Co.,  189  U.  S.  60,  63,  47 
L.  Ed.  708,  709,  23  Sup.  Gt.  563,  566,  holding  Circoit  Court  of  Appeala 
in  reversing  Circuit  Court's  order  for  ex  parte  injunction  should  not 
dismiss  where  complainant  had  no  opportunity  to  rebut  affidavits;  Cast- 
ner  v.  Coffman,  178  U.  S.  183,  44  L.  Ed.  1027,  20  Sup.  Ct.  848,  holding 
Circuit  Court  of  Appeals  may  direct  Bnal  decree  dismissing  bill  for 
injunction  against  use  of  tradename ''Pocahontas  coal"  for  coal  mines 
■  near  that  town;  Brill  v.  Peckham  Motor  etc.  Co.,  108  Fed.  271,  47 
C.  C.  A.  315,  dismissing  bill  for^  infringement  of  patent  street-car 
spring  where  claim  as  construed  showed  no  infringement  could  be 
established;  Allegheny  Oil  Co.  v.  Snyder,  106  Fed.  770,  45  C.  C.  A. 
604,  holding  court  may  make  final  decree  in  cross-suits  by  lessees  of 
same  property  for  preliminary  injunctions,  suits  depending  entirely 
upon  validity  of  first  case. 

Distinguished  in  Co-operating  Merchants'  Co.  v.  Hallock,  128  Fed. 
597,  598,  64  C.  C.  A.  104,  holding  evidence  of  anticipation  of  Hallock 
patent  No.  600,782,  for  weeding-machine,  insufficient  to  warrant  dis- 
missal of  bill;  Snow  v.  Sargent,  106  Fed.  231,  232,  refusing  to  dismiss 
before  final  hearing  on  motion  based  on  affidavits  going  to  merits. 
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177  U.  S.  496-500,  44  Ii.  Ed.  861,  20  Sup.  Ct.  713,  CABTEB  v.  BOBEBTS. 

Proceedings  of  courte-marti&l  are^  not  open  to  review  In  cItU  tribunal, 
except  to  determine  Jurisdiction  of  person  and  subject  matter,  and  whether 
powers  exceeded  in  sentence. 

Approved  in  Grafton  v.  United  States,  206  U.  S.  347,  11  Ann.  Cas. 
640,  51  L.  Ed.  1089,  27  Sup.  Ct.  749,  acquittal  of  homicide  by  court- 
martial  bars  prosecution,  for  same  oflFense  in  civil  court;  Carter  v.  Mc- 
Claughry,  183  U.  S.  380,  46  L.  Ed.  245,  22  Sup.  Ct.  187,  upholding 
sentence  of  court-martial  on  conviction  on  charges  of  embezzlement, 
conspiracy  and  conduct  unbecoming  an  officer;  Ex  parte  Dickey,  204 
Fed.  324,  where  court-martial  had  jurisdiction  to  try  petitioner  for 
offense  against  naval  regulations,  civil  court  in  habeas  corpus  proceed- 
ing could  not  pass  on  alleged  errors  of  law  at  court  martial,  or  on 
severity  of  sentence;  Kirkman  v.  McClaughry,  152  Fed.  259,  holding 
sentence  of  cotut-martial  for  two  offenses  operated  consecutively; 
United  States  v.  Praeger,  149  Fed.  485,  where  civilian  witness  refused 
to  answer  questions  before  court-martial  because  answers  might  tend  to 
incriminate  him,  decision  of  such  court  that  questions  proper,  not  con- 
clusive in  civil  courts  in  reviewing  contempt  for  refusal  to  answer; 
Ex  parte  Townsend,  133  Fed.  75,  judgment  of  court-martial  sentencing 
soldier  for  desertion  not  reviewable  on  habeas  corpus  on  ground  that 
prosecution  barred  by  limitation  under  103d  article  of  war. 

Review  of  proceeding  of  courts  martial  by  civil  courts.    Note,  17 
Ann,  Cas.  446. 

Partj  defeated  in  dxcnit  Ctourt  etaaflt,  under  Judiciary  Act  of  1891, 
have  his  case  determined  both  in  Supreme  Court  and  Circuit  Co.art  of 
Appeals  on  Independent  appeals. 

Approved  in  Kansas  City  Northwestern  R.  R.  Co.  v.  Zimmerman,  210 
U.  S.  338,  52  L.  Ed.  1086,  28  Sup.  Ct.  730,  where  jurisdiction  of  Circuit 
Court  was  denied  on  ground  that  State  court  where  proceedings  started 
had  no  jurisdiction,  direct  appeal  on  jurisdictional  question  does  not 
lie  to  Supreme  Court  under  section  5  of  Judiciary  Act  of  1891;  Hub- 
bard V.  Worcester  Art  Museum,  196  Fed.  873,  116  C.  C.  A.  433,  holding 
plaintiff  had  right  to  take  out  optional  writ  of  error  to  Circuit  Court 
of  Appeals,  though  writ  pending  in  Supreme  Court;  In  re  Abbey  Press, 
134  Fed.  55,  67  C.  C.  A.  161,  denying  Circuit  Court  of  Appeal's  juris- 
diction to  determine  construction  of  Constitution  with  reference  to 
validity  of  Bankruptcy  Act,  §§  3,  8,  ds.  2,  4,  relating  to  jurisdiction, 
of  referees. 

Distinguished  in  dissenting  opinion  in  Boston  etc.  R.  Co.  v.  Gfokey, 
149  Fed.  46,  9  Ann.  Gas.  384,  79  C.  C.  A.  64,  majority  holding  Circuit 
Court  of  Appeals  has  no  jurisdiction  to  review  objections  to  Circuit  , 
Court's  jurisdiction. 

Judgment  of  Circuit  Court  of  Appeals  on  'Wh<Ae  case  inrolTlng  coostitQ- 
tional  question  stands  unless  revised  by  certtoraxi,  or  i^peal  under  act  of 

1891.  % 
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Api>iroved  in  Dent  v.  United  States,  8  Ariz.  415,  76  Pac.  456,  decisron 
of  CTixxsuit  Court  of  Appeals  will  be  followed  in  case  not  appenlable 
to  tbat     court  merely  because  only  constitutional  question  is  involved. 

Cfiirovit  Court  of  Anneals  may  decline  Juxladlctioii  or  certify  or  decide 
c»8e»  unaer  Oonstitntion. 

Api3roved  in  Cincinnati,  Hamilton  etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S. 
^    44    L.  Ed.  913,  20  Sup.  Ct.  824,  holding  question  as  to  constitu- 
"0/ia.li^y  of  State  statute  first  raised  in  assignment  of  errors  in  Circuit 
Court;     of  Appeals  will  not  sustain  error  from  Supreme  Court;  Wirg- 
man     v.     Persons,  126  Fed.  455,  62  C.  C.  A.  63,  holding  where  party 
deieate<i  in  Circuit  Court  appeals  on  merits  to  Circuit  Court  of  Appeals, 
latter-     court  may  decide  constitutional  question  or  certify  it;  Duluth 
Brewing^  etc.  Co.  v.  City  of  Superior,  123  Fed.  356,  59  C.  C.  A.  481, 
Tetainirig  jurisdiction  on  appeal  of  case  involving  construction  of  Fed- 
eral   Constitution  and  question  whether  State  law  cofttravenes  Fedexal 
Constitution;  Watkins  v.  King,  118  Fed.  532,  56  C.  C.  A.  290,  holding 
Incidental  introduction  of  constitutional  question  by  challenge  of  con- 
*  ^tutionality  of  legislative  act  as  muniment  of  title  "does  not  defeat 
Ppellate  jurisdiction  of  Circuit  Court  of  Appeals;  Keyser  v.  Lowell; 
^^■^  ^ed.  401,  54  C.  C.  A.  574,  holding  Circuit  Court  of  Appeals  may 
^ide  ^w^hether  State  statute  violates  Federal  Constitution  where  original 
,  ^^iction  based  on  diverse  citizenship,  constitutional  question  arising 
J2*>^^^^^ntly;    Owpnsboro  v.  Owensboro  Water  Works    Co.,  115    Fed. 
^'  "T\  "^23,  53  C.  C.  A.  146,  holding  Supreme  Court  has  exclusive  juris- 
ej2^^  ^^    to  exclusion  of  Circuit  Court  of  Appeals  in  appeal  from  Cir- 
Diii'M.       ^tirt  involving  solely  question  of  constitutionality  of  State  law; 
^<?Q^j^^     States  V.  Lee  Yen  Tai,  113  Fed.  467,  51  C.  C.  A.  299,  holding 
t^t^         ^^^  appeal  may  reverse  or  affirm  case  involving  constitutional  ques- 
/^^^.^^"^    certify  question,  but  cannot  decide  upon  construction  of  Chinese 
^j^.  ^     ^f  1894;  Carter  v.  McClaughry,  105  Fed.  616,  holding  denial  of 
Vv^    ^^  habeas  corpus  by  court  of  one  circuit  not  res  ad  judicata  in 
^^^\Jcver;  Pike's  Peak  Power  Co.  v.  City  of  Colorado  Springs,  105  Fed. 
^    44  C.  C.  A.  333,  holding  Circuit  Court  of  Appeals  will  not  decline 
jurisdiction  of  suit  involving  impairment  of  contract  where  dismissal 
would  cause  indefinite  delay. 

Distinguished  in  American  Sugar  Refining  Co.  v.  New  Orleans,  181 
U.  S.  282,  45  L.  Ed.  862,  21  Sup.  Ct.  648,  holding  Circuit  Court  of 
Appeals  not  justified  in  declining  jurisdiction  of  cause  based  upon 
diverse  citizenship,  because  of  presence  of  constitutional  question  ap- 
pealable to  Supreme  Court. 

Miscellaneous.    Cited  in  Harrington  ▼.  Atlantic  etc.  Telegraph  Co., 
229  U.  S.  607,  67  L.  Ed.  1349,  33  Sup.  Ct.  775,  dismissing  for  want  of 

jurisdiction. 

177  U.  S.   501-^04,   44   Ib.   Ed.    863»   20    Sup.   Ot.   715,    TENNESSEE    v. 
VIBGINIA. 

Ifot  cited. 
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177  U.  8.  60&-«14,  44  L.  Ed.  864,  20  Sup.  Ot.  726»  SHOSHONE  MINIKG  CO. 
T.  RTJTTEK. 

Becord  most  ilunr  as  required  in  good  pleading  that  suit  inyolves  Fed- 
eral qneetlon. 

Approved  in  Boston  etc.  Mining  Co.  v.  Montana  Ore  Purchasing  Co., 
188  U.  S.  640,  47  L.  Ed.  632,  23  Sup.  Ct.  438,  holding  Federal  jurisdic- 
tion, if  conferred  by  allegation  of  defense  to  be  raised,  is  ousted  by 
defendant's  disclaimer  of  reliance  on  such  defense;  Gableman  v.  Peoria 
etc.  R.  R.  Co.,  179  U.  S.  339,  45  L.  Ed.  223,  21  Sup.  Ct.  173,  holding 
Federal  receiver  appointed  under  general  equity  power  of  court  and 
sustaining  liability,  under  general  law,  not  entitled  to  remove  suit  be- 
cause of  appointment  alone. 

Snlti  to  enforce  rli^ta  originating  in  law  of  United  States  are  not  necea- 
aazUy  of  Federal  cognizance. 

Approved  in  Joy  ▼.  City  of  St.  Louis,  122  Fed.  527,  holding  eject- 
ment to  recover  land  claimed,  under  Spanish  grant,  confirmed  by  Con- 
gress not  of  Federal  cognizance;  Myrtle  v.  Nevada  etc.  Ry.  Co.,  137 
Fed.  196,  State  action  for  personal  injuries  received  because  of  failure 
to  equip  cars  with  safety  appliances,  not  removable  merely  because 
road  engaged  in  interstate  commerce. 

Suit  in  support  of  adverse  claim  under  section  2325,  Revised  Statutes, 
is  not  suit  arising  under  laws  of  TTnited  States  so  as  to  give  Jurisdiction  to 
Federal  court. 

Approved  in  Empire  State  etc.  Dev.  Co.  v.  Bunker  Hill  etc.  Co.,  200 
U.  S.  613,  60  L.  Ed.  620,  26  Sup.  Ct.  754 ,  McMillen  v.  Ferrum  Min.  Co., 
197  U.  S.  348,  49  L.  Ed.  787,  25  Sup.  Ct.  533,  and  Willitt  v.  Baker,  133 
Fed.  944,  all  reaffirming  rule;  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co., 
241  U.  S.  308,  60  L.  Ed.  1015,  36  Sup.  Ct.  569,  section  5  of  act  of  Janu- 
ary 28, 1915,  amending  Judicial  Code  providing  that  Federal  court  shall 
not  have  jurisdiction  of  suit  by  or  against  railroad  company  incorporated 
under  Federal  law,  merely  renders  fact  of  such  incorporation  negligible 
factor  in  determining  jurisdiction;  Norton  v.  Whiteside,  239  U.  S.  154, 
60  L.  Ed.  190,  36  Sup.  Ct.  101,  fact  that  both  parties  owning  real  estate 
bordering  navigable  boundary  river  on  opposite  sides  acquired  it  from 
United  States  does  not  affect  rule  that  riparian  rights  must  be  deter- 
mined by  law  of  States;  Shulthis  v.  MoDougal,  225  U.  S.  570,  56  L.  Ed. 
1211,  32  Sup.  Ct.  704,  suit  involving  right  to  land  acquired  under  law  of 
United  States  is  not  one  arising  under  laws  of  United  States  unless 
involving  substantial  controversy  as  to  validity  of  construction  or  effect 
of  such  law ;  Joy  v.  St.  Louis,  201  U.  S.  341,  50  L.  Ed.  781,  26  Sup.  Ct. 
478,  no  Federal  question  raised  by  petition  in  ejectment  stating  there  is 
dispute  over  construction  of  patent  and  Federal  acts  set  out  as  plain- 
tiff's source  of  title  where  averments  show  dispute  is  as  to  rierhts  to 
accretions ;  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  124,  49  L.  Ed.  411, 
25  Sup.  Ct.  211,  upholding  Mont.  Code,  §  3612,  prescribing  matters  to 
be  contained  in  declaratory  statement  of  mining  location;  Bankers' 
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ITntxial  Casualty  Co.  y.   Minnesota  etc.  Ry.  Co.,  192  U.  S.   384,  48 
L     Sd.     490»    24    Sup.    Ct.  329,    330,    holding    suit    against    railway 
earxTing  mail  for  loss  of  mail  package,  based   on  general   law,  not 
involving  constitutional  question  preventing  finality  of  Circuit  Court 
of  Apj>eals  decision;  Seals  v.  Cone,  188  U.  S.  186,  47  L.  Ed.  438v  23 
Snp.  Ot.  276,  holding  mere  fact  that  action  is  brought,  under  Rev.  Stats., 
§§  232S,  2326,  does  not  of  itself  warrant  direct  appeal  to  Supreme  Court; 
Sweringen  v.  St.  Louis,  185  U.  S.  45,  46  L.  Ed.  799,  22  Sup.  Ct.  572, 
bdldixi^  decision  that  distances  in  patent  did  not  in  fact  bring  boundary 
^   Mississippi  River  raises  no  Federal  question;  Mountain  View  Min. 
ftc.  Co.  V.  McFadden,  180  U.  S.  534,  45  L.  Ed.  666,  21  Sup.  Ct.  488,  hold- 
^^S  STiil;  in  support  of  adverse  mining  claim,  brought  under  Rev.  Stats., 
^§  232^^  2326,  does  not  of  itself  entitle  defendant  to  removal;  McGoon 
^  NoiTtliem  Pac.  Ry.  Co.,  204  Fed.  1001,  1002,  suit  by  shipper  against 
"^ter^tate  carrier  for  injury  to  property  in  transit  is  one  arising  imder 
ttt ex-state  Commerce  Act,  and  Federal  court  has  jurisdiction;  Taylor  v. 
^^«i"son,  197    Fed.  387,  in  ejectment  to  recover  Indian  land  where 
-      ^'^^iajit  sets  up  deed  and  claims  under  proper  construction  of  Federal 
r^    ^     t:Hat  land  was  conveyed  by  deed,  Federal  question  is  presented; 
^^.^-    Coyle  &  Co.  v.  Stern,  193  Fed.  585,  586,  587,  113  C.  C.  A.  460, 
\       *^**i  to  seize  and  sell  vessel  under  mortgage  given  by  third  person 
j^      *^ot  show  Federal  question  because  stating  Federal  marshal,  not 
^gg       »     ^isresrarding  State  law,  sold  vessel  to  defendant  without  reading 
^^^'^^^^d  notice  of  mortgage;  Hare  v.  Birkenfield,  181  Fed.  827,  104 
sent  *    ^"^^^  ^^'  ^^^^  *^  enjoin  trespass  on  homestead  entry  held  not  to  pre- 
483     .^^^^stion  under  Federal  law;  Nelson  ▼.  Southern  Ry.  Co.,  172  Fed. 
jc^^^;^,  485,  and  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  both 
\,cw         ^ng  jurisdiction  of  State  court  over  action  under  Federal  Em- 
T^^"^r^'  Liability  Act  of  1908;  Eamhart  v,  Switzler,  179  Fed.  834,  105 
^^  ^»  A.  2G0,  suit  by  homestead  settler  on  unsurveyed  land  to  protoct 
^ssessory  right  does  not  involve  construction  of  Federal  law;  McGilvra 
V.  Koss,  164  Fed.  607,  90  C.  C.  A.  398,  suit  by  patentees  of  tide-lands  to 
enjoin  sale  by  State  of  adjoining  shore  lands  held  not  to  involve  con- 
struction of  Federal  law ;  Bunker  Hill  etc.  Concentrating  Co.  v.  Shoshone 
Min.  Co.,  109  Fed.  607,  47  C.  C.  A.  200,  holding  dismissal  of  adverse 
mining  suit  on  sole  ground  of  lack  of  jurisdiction  constitutes  no  bar  to 
second  suit  in  State  court ;  Lamed  v.  Jenkins,  109  Fed.  101,  48  C.  C.  A. 
252,  holding  briuc^ng  of  suit,  under  Rev.  Stats.,  §  2326,  for  mining  claim, 
docs  not  establish  case  of  Federal  cognizance;  Johnson  v.  Munday,  104 
Fed,  594,  44  C.  C.  A.  64,  holding  suit  in  support  of  adverse  mining  claim 
not  of  itself  suflScicnt  to  sustain  Federal  jurisdiction ;  Nome-Sinook  Co. 
V.  Simpson,  1  Alaska,  583,  585,  upholding  Alaska  District  Court's  juris- 
diction over  adverse  suit  by  applicant  for  mining  patent ;  Gibbcrson  v. 
Wilson,  79  Ark.  583,  96  S.  W.  138,  Congress  has  not  attempted  to  regu- 
late State  practice  in  adverse  suits  under  section  2325 ;  Columbia  Valley 
B.  Co.  V.  Portland  etc.  Ry.  Co.,  162  Fed.  604,  89  C.  C.  A.  361,  bill  by 
xsilroad  alleging  right  of  way  acquired  under  act  of  March  3, 1875,  and 
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that  it  is  constructing  road  thereon,  but  did  n<ft  complete  it  in  time 
limited,  and  that  defendant  has  taken  possession  of  part  of  ri^ht  of 
way,  presents  question  of  construction  of  the  statute  as  supplemented 
by  act  of  June  29,  1906 ;  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151 
Fed.  859,  suit  by  street  railway  company  claiming  perpetual  franchise  to 
enjoin  city  from  impaiiing  coi^tract  by  enforcing  ordinance  requiring 
removal  of  tracks  is  suit  arising  under  Constitution  of  United  States; 
Crosby  v.  Ridout,  27  App.  D.  C.  490,  Supreme  Court  of  District  sitting 
in  equity  can  entertain  suit  to  esrtablish  equitable  lien  against  realty  of 
bankrupt;  dissenting  opinion  in  Tullock  v.  Mulvane,  184  U.  S.  519,  46 
L.  Ed.  669,  22  Sup.  Ct.  380,  majority  holding  question  whether  there  can 
be  liability  on  Federal  injunction  bond  raises  Federal  question. 

Purpose  of  Bevised  Statutes,  sections  2326,  2326,  was  to  obtain  trial  be- 
fore tribunal  wbere  land  lay. 

Approved  in  Bardes  v.  Hawarden  Bank,  178  U.  S.  538,  44  L.  Ed.  1182, 
20  Sup.  Ct.  1006,  holding  section  23,  Bankruptcy  Act  of  1898,  excluding 
from  District  Court  suits  by  trustee  to  recover  bankrupt's  goods,  except 
on  defendant's  consent,  showed  intent  to  make  suits  triable  in  local 
courts. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.-  St.  Rep.  177. 

Miscellaneous.  Cited  in  Coalgate  Co.  v.  Hurst,  225  U.  S.  697,  66  L.  Ed. 
1262,  32. Sup.  Ct.  838,  dismissing  for  want  of  jurisdiction. 

177  V.  a  514-^623,  44  Ii.  Ed.  868,  20  Sup.  Ot.  722,  OXEVELAKD,  C.  0.  ft  ST. 
L.  B.  B.  CO.  V.  ILLINOIS. 

Beasonable  regulation  of  railroads  nuiy  be  by  local  laws. 
Approved  in  Pennsylvania  R.  R.  Co.  v.  Hughes,  19^1  U.  S.  489,  48 
L.  Ed.  273,  24  Sup.  Ct.  136,  upholding  refusal  of  State  to  limit  liability 
of  common  carrier  on  contract  for  interstate  carriage  to  valuation  agreed 
upon;  Erb  v.  Morasch,  177  U.  S.  585,  44  L.  Ed.  898,  20  Sup.  Ct.  820, 
upholding  city 's  regulation  of  speed  of  railway  trains  within  city  limits ; 
Chicago  &  A.  R.  R.  Co.  v.  City  of  Carlinville,  200  111.  327,  328,  93  Am. 
St.  Rep.  199,  200,  65  N.  E.  734,  upholding  city  ordinance  passed,  under 
police  power,  r^ulating  speed  of  trains  within  city  limits,  including 
mail  trains;  Atlantic  etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  616,  46 
S.  E.  916,  upholding  corporation  commission's  rules  as  to  storage  de- 
murrage and  car  service. 

.  Railways  have  right,  after  meeting  requirements  or  local  conditions,  to 
adopt  special  provisions  for  through  traffic;  and  legislative  interference 
therewith  is  void  under  commerce  clause  of  Constitution. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237  U.  S. 
227,  59  Ii.  Ed.  930,  35  Sup.  Ct.  560,  holding  void  statute  requiring  inter- 
state trains  to  stop  at  villages  of  certain  size  without  r^ard  to  volume 
of  business;  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18» 
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^«  L  R.  A.  (N.  S.)  1151,  67  L.  Ed.  1642,  33  Sup.  Ct.  729,  upholding  in 
PBti  rates  fixed  by  Minnesota  railroad  commission ;  Adams  Express  Co. 
^.  Croninger,  226  U.  S.  500,  44  L.  R,  A.  (N.  S.)  257,  57  L.  Ed.  318,  33 
oup.  Ct.  148,  liability  of  carrier  for  loss  of  property  in  transit  in  inter^ 
state  conamerce  maj'  be  regulated  by  State  law,  in  absence  of  action  on 
subject  by  Congress ;  Southern  Ry.  Co.  v.  King,  217  U.  S.  533,  64  L.  Ed. 
/*i  30  Sup.  Ct.  594,  upholding  judgment  founded  on  negligence  in  viola- 
^on  of  Georgia  blow-post  law,  holding  question  of  validity  of  law  not 
^^ed   b^'   pleadings;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills 
^°»^  211  TJ.  S.  621,  53  L.  Ed.  S60,  29  Sup.  Ct.  214,  State  court  may  by 
*«iaaiiius  compel  interstate  railroad  to  furnish  equal  switching  facili- 
'  lix  absence  of  action  on  subject  by  Congress;  Mississippi  R.  R.  Com- 
g^ssiou  V.  Illinois  Central  R.  R.  Co.,  203  U.  S.  344,  51  L.  Ed.  215,  27 
i^j^^"   ^t.  90,  holding  void,  order  requiring  stoppage  of  interstate  trains 
653  ^^  local  service  reasonably  provided ;  Lusk  v.  Town  of  Dora,  224  Ted. 
soj^' ^-^^inance  limiting  speed  of  interstate  trains  held  void  as  unrea- 
in^w  ^^^ ;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  737,  statute  for  boiler 
^^   1;^  ^'tion  held  not  valid  as  applying  to  engines  brought  across  State  line 
^^l^j^^inal  yards;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  773, 
4^  ^"^-^^^^  ^^^^  ^^  burden  on  interstate  commerce,  rates  fixed  by  Minnesota 
^^^  X-  ^''^  commission;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  346,  hold- 
*<^^t^     ^d  Missouri  two-cent  fare  law;  Yandalia  R.  Co.  v.  Railroad  Conf., 
>w^      *^d.  390, 101  N.  E.  87,  upholding  statute  regulating  locomotive  head- 
v^gC\\*'^;  Railroad  Commission  v.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  260, 
lOO  N.  E.  854,  holding  void,  statute  providing  for  block-signal  system  for 
railroads;  Western  Union  Tel.  Co.  v.  Gilkinson,  46  Ind.  App.  31,  90  N.  E. 
651,  penalty  provided  for  failure  to  deliver  telegraph  message  not  re- 
coverable when  failure  occurred  in  another  State;  State  v.  Illinois  Cent. 
R.  Co.,  246  111.  208,  213,  92  N.  E.  825,  827,  construing  and  upholding 
charter  provisions  of  railroad  providing  for  payment  of  portion  of  gross 
earnings  in  lieu  of  property  tax;  Illinois  Cent.  R.^Co.  v.  Commonwealth, 
154  Ky.  334,  157  S.  W.  689,  holding  void,  statute  requiring  stoppage  of 
all  interstate  trains  at  point  where  State  penitentiary  was  located ;  Hard- 
wick  Farmers'  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  110  Minn.  36,  19 
Ann.  Objs.  1088,  124  N.  W.  822,  reciprocal  demurrage  law  of  1907  con- 
sidered and  upheld ;  Lasater  v.  St.  Louis  etc.  Ry.  Co.,  177  Mo.  App.  538, 
160  S.  W.  819,  ordinance  regulating  speed  of  trains  held  admissible  in 
action  for  death  of  passenger;  Warner  v.  St.  Louis  etc.  R.  Co.,  156  Mo. 
App.  539,  137  S.  W.  280,  upholding  regulation  providing  for  daily  train 
to  carry  livestock,  and  for  through  trains  from  division  points;  Melznei 
v.  Northern  Pac.  Ry.  Co.,  46  Mont.  285,  127  Pac.  1003,  Federal  Employ- 
.ers'  Liability  Act  excludes  operation  of  State  statute  on  whole  subject 
of  relation  of  interstate  carriers  to  employees ;  State  v.  Northern  Pacific 
By.  Co.,  36  Mont.  587,  13  Ann.  Ca£.  144,  16  L.  R.  A.  (N.  S.)  134^  93 
Pac.  946,  upholding  statute  limiting  number  of  consecutive  hours  of  em- 
ployment of  engineers;    Peterson  v.  State,  79  Neb.  136,  126  Am.  St. 
Bep.  661,  14  L.  R.  A.  (N.  S.)  292,  112  N.  W.  308,  upholding  ordinance 
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limiting  to  ten  miles  per  hour  speed  of  interstate  trains  carrying  mails ; 
J.  M.  Pace  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  228,  76  S.  E.  518^ 
holding  Interstate  Commerce  Act  did  not  prevent  enforcement  of  liabil- 
ity for  full  value  of  goods  lost  in  interstate  shipment  by  negligence  of 
carrier,  though  bill  of  lading  valued  goods;  Garrison  v.  Southern  Ry. 
Co.,  150  N.  C.  589,  64  S.  E.  583,  upholding  statute  imposing  penalty  for 
refusing  to  receive  freight  for  interstate  shipment,  in  absence  of  action 
by  Congress  on  subject ;  Downey  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  628, 
26  L.  R.  A.  (N.  S.)  1017,  125  N.  W.  478,  holding  void,  as  unreasonable, 
statute  requiring  common  carrier  to  transport  livestock  at  average  mini- 
mum rate  of  twenty  miles  per  hour;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35 
Okl.  594,  130  Pac.  1092,  holding  void,  provisions  of  contract  for  intra- 
state shipment  of  cattle  as  inconsistent  with  rules  of  corporation  com- 
mission ;  St.  Louis  etc.  R.  Co.  v.  Town  of  Troy,  25  Okl.  752, 108  Pac.  755, 
upholding  order  requiring  stoppage  of  additional  interstate  trains ;  Mis- 
souri etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl.  330,  29  L.  B.  A.  (N.  S.) 
159,  107  Pac.  174,  holding  void,  as  unreasonable,  order  requiring  stop- 
page of  additional  interstate  trains;  Puritan  Coal  Min.  Co.  v.  Pennsyl- 
vania, 237  Pa.  447,  Ann.  Caa.  19146,  87,  85  Atl.  435,  where  railroad 
groups  coal  mines  for  purposes  of  service  and  distribution  of  cars,  State 
cpurt  has  jurisdiction,  in  absence  of  action  by  commerce  commission, 
over  suit  by  shipper  against  railroad  for  departure  from  system,  result- 
ing in  unlawful  discrimination ;  Abilene  Cotton  Oil  Co.  v.  Texas  etc.  Ry. 
Co.,  38  Tex.  Civ.  372,  85  S.  W.  1055,  holding  shipper  could  have  relief 
in  State  court,  under  common  law,  from  unreasonable  freight  rates  ex- 
acted of  him,  though  such  rates  filed  by  carrier  under  provisions  of  In- 
terstate Commerce  Act;  Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152 
Wis.  664,  665,  669,  671, 140  N.  W.  301,  302,  upholding  statute  providing 
for  stations  and  stoppage  of  trains  at  villages  above  certain  population ; 
dissenting  opinion  in  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky. 
377,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125,  majority  holding  right  of 
action  for  death  given  by  Employers'  Liability  Act  superseded  all 
former  rights  of  action  conferred  by  State  statutes,  where  duties  of  em- 
ployees appertain  to  interstate  commerce. 

Distinguished  in  Mobile  R.  R.  Co.  v.  Mississippi,  210  U.  S.  203,  52 
L.  Ed.  1024,  28  Sup  Ct.  650,  holding  decree  of  State  court  requiring 
interstate  railroad  to  construct  lines  in  State  in  accordance  with  its 
charter  and  directions  of  railroad  commission  was  not  interference  with 
interstate  commerce  because  requiring  exercise  of  power  of  eminent- 
domain. 

Requirement  tbat  all  regular  passenger  trains  stop  at  county  seats,  made 
lyy  Illinois  statute  of  1874,  Is  burden  on  Interstate  commerce,  as  applied  to 
Interstate  trains. 

Approved  in  Houston  etc.  R.  R.  Co.  y.  Mayes,  201  U.  S.  328,  50  L.  Ed. 
775,  26  Sup.  Ct.  491,  Tex.  Rev.  Stats.,  arts.  4497-4500.  penalizing  rail- 
road's failure  to  furnish  shipper  cars  within  certain  time  after  reqoisi- 
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tio^»  ia  void  as  to  interstate  shipments;  Davis  v.  Cleveland  etc.  By.  Co., 
X4^  ^e<I.   411,  cars  owned  by  railroad  and  delivered  loaded  to  other  com- 
•^10^^  "to    l>e  used  to  transport  goods  to  destination  in  other  States  and 
•j^tam^f].    ill  reasonable  time,  are  not  attachable  in  other  States;  lUi- 
noi^  C^n-t,  R.  Co.  V.  Mississippi  R.  R.  Com.,  138  Fed.  332,  70  C.  C.  A. 
Sy'^i  '^'Here   railroad   supplied    county   seat   with   three   trains    daily, 
3^1xo&^      commission   could   not   compel   stopping  of  two   fast   inter- 
gtfrte  'tirctins  run  on  fast  schedule  to  meet  mail  contract;  Hart  v.  State, 
XOO  M:^.    ei2,  60   Atl.   462,    act   of   1904   requiring   carriers   to   pro- 
^io»  ^^parate  coaches  for  negroes  and  making  it  crime  for  passenger 
^o^  ^  occupy  assigned  car  is  void  as  to  interstate  passengers;  Jacquelin 
<.  "^ne  B.  R.  Co.,  69  N.  J.  Eq.  445,  61  Atl.  23,  injunction  does  not  lie  to 
tefitrtun  railroad  for  discontinuing  station  at  certain  point;    Railroad 
Coxmnissioners  ▼.  Atlantic  Coast  line  R.  R.  Co.,  74  S.  C.  87,  54  S.  E.  226, 
where  railroad  commissioners   have  decided   that  accommodations  fur- 
nished at  station  are  inadequate,  order  requiring  railroad  to  stop  inter- 
state trains  at  such  station  on  flag,  is  valid. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  S.)  298. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  5,  7. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  82  L.  R.  A.  (N.  S.)  22. 

177  U.  8.  623-529,  44  L.  Ed.  872,  20  Bap.  Ot  716,  DE  LAHAB8  mSVADA 
GOLD  MJNINQ  CO.  v.  NESBITT. 

Fact  that  parties  make  adTorse  claims  to  mining  location  made  under 
lawB  of  TJnited  States  does  not  of  itself  present  Federal  question  within 
meaning  of  section  709,  Bevlsed  Statutes. 

Approved  in  Shulthis  v.  McDougal,  225  U.  S.  570,  66  L.  Ed.  1211,  32 
Sup.  Ct.  704,  holding  case  involving  conflicting  claims  to  allotted  lands 
of  Creek  Nations  did  not  arise  under  Federal  laws;  Joy  v.  St.  Louis,  201 
U.  8.  341,  50  L.  Ed.  781,  26  Sup.  Ct.  478,  no  Federal  question  raised  by 
petition  in  ejectment  stating  there  is  dispute  over  construction  of  patent 
and  Federal  acts  set  out  as  plaintiff's  source  of  title>  where  averments 
show  dispute  is  as  to  right  to  accretions;  Cramer  v.  Wilson,  195  U.  S. 
416,  49  L.  Ed.  269,  25  Sup.  Ct.  94,  contention  that  conveyance  was  either 
in  fraud  of  creditors  under  State  law  or  that  residuary  estate  remained 
in  grantor  which  would  pass  under  bankruptcy  assignee 's  sale,  raises  no 
Federal  question;  Taylor  v.  Anderson,  197  Fed.  387,  holding  in  eject- 
ment to  recover  Indian  lands  where  defendant  set  up  deed  as  defense 
claiming  that  under  acts  of  Congress,  properly  construed,  it  conveyed 
title,  Federal  question  was  presented;  McGilvra  v.  Ross,  164  Fed.  607, 
90  C.  C.  A.  398,  suit  by  patentees  of  tide-lands  to  enjoin  sale  by  State 
of  adjoining  shore  lands  does  not  involve  Federal  question ;  Nome-Sino<^ 
XVni— 34 
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Co.  V.  Simpson,  1  Alaska,  583,  upholding  Alaska  District  Court's  juris- 
diction over  adverse  suit  by  applicant  for  mining  patent. 

Writ  of  error  from  State  court  to  Supreme  Court,  wbere  right  claimed 
under  Federal  law  is  InvolTOd,  will  lie  only  wben  dedsion  of  State  court  ia 
adverse  to  sucli  rlgbt.  * 

Approved  in  Lowry  v.  Silver  City  Gold  &  Silver  Mining  Co.,  179  U.  S. 
198,  201,  45  L.  Ed.  152,  21  Sup.  Ct.  105,  holding  no  writ  of  error  to  State 
court  in  mining  suit  maintainable  where  decision  rested  on  ground  of 
estoppel  against  plaintiff  leasees;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo. 
App.  481,  81  S.  W.  648,  error  to  Supreme  Court  lies  where,  in  action  for 
injuries  to  passenger  on  interstate  train,  railroad  alleged  that  cars 
equipped  with  automatic  couplers  as  required  by  interstate  commerce  com- 
mission and  that  equipment  increased  hazard;  dissenting  opinion  in  St. 
Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  287,  57  L.  Ed.  1190,  33 
Sup.  Ct.  868,  majority  holding  where  case  decided  on  Federal  question, 
fact  that  it  might  have  been  decided  from  non-Federal  point  of  view 
does  not  deprive  Supreme  Court  of  jurisdiction  to  review  decision  of 
State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  534. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.     Note,  68  L.  B.  A.  54. 

Writ  of  error  requires  construction  of  acts  of  Congress  not  mere  daim 
thereunder. 

Approved  in  Iowa  v.  Rood,  187  tJ.  S.  92,  47  L.  Ed.  90,  23  Sup.  Ct.  51, 
holding  decision  adverse  to  claim  of  State  to  beds  of  lakes  meandered 
by  United  States  government  presents  no  Federal  question;  Avery  v. 
Popper,  179  U.  S.  310,  45  L.  Ed.  205,  21  Sup.  Ct.  96,  holding  mere  fact 
that  plaintiff  purchased  at  marshal's  sale,  under  Federal  execution, 
raises  no  Federal  question ;  dissenting  opinion  in  TuUock  v.  Mulvane,  184 
U.  S.  519,  46  L.  Ed.  669,  22  Sup.  Ct.  380,  majority  holding  claim  of  im- 
munity from  liability  for  attorney 's  fees  on  Federal  injunction  bond 
raises  no  Federal  question. 

Miscellaneous.  Cited  in  State  v.  Portland  General  Elec.  Co.,  52  Or. 
530,  95  Pac.  732,  to  point  that  corporation  purchasing  property  and  fran- 
chises of  another  cannot  question  validity  of  statute,  benefit  of  which  it 
has  for  several  years  accepted. 

177  U.  S.  529-538,  44  L.  Ed.  874,  20  Sup.   Ct.  729,  JOHN  BAB  ELK  Y. 
UNITED  STATES. 

Where  ofacers  seek  to  make  unlawful  arrest,  person  sought  to  be 
arrested  has  right  to  use  such  force  as  may  be  absolutely  necessary  to  resist 
axrest. 

Approved  in  Collegenia  v.  State,  9  Okl.  Cr.  438, 132  Pac.  380,  reversing 
judgment  on  verdict  of  manslaughter  where  defendant  killed  officer  seek- 
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ing  to  make  arrest  on  defendant 's  premises  without  authority ;  Ex  parte 
Bi-A-Lii-Le,  12  Ariz.  154, 100  Pac.  451,  holding  Indians  could  not  be  held 
by  United  States  troops  as  prisoners  of  war  on  seizure  and  removal  from 
reservation  for  threats  of  making  trouble;  Perdue  v.  State,  5  Ga.  App. 
827,  63  S.  £.  924,  reversing,  for  error  in  instructions,  judgment  on  ver- 
dict of  manslaughter  for  killing  officer  while  making  illegal  arrest. 

Right  of  policemen  to  arrest  and  of  citizens  to  resist.    Note,  84  Am. 
St.  Bep.  682,  698,  700. 

No  statute  of  United  States  or  Soatb  Dakota  gave  any  right  to  arrest 
wltboiit  warrant. 

Approved  in  Good  Shot  v.  United  States,  104  Fed.  258,  43  C.  C.  A.  625, 
holding  murder  of  one  Indian  by  another  punishable  with  death  under 
Rev.  Stats.,  §  5339. 

Miscellaneous.  Miscited  in  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App. 
481,  81  S.  W.  648. 

177  T7.  S.  538-^48,  44  1m.  Ed.  878,  20  Sup.  Gt  718,  APACHE  C0T7KTT  T. 
BABTH. 

TTnder  act  of  April  7,  1874,  Supreme  Court  la  restricted  to  Inquiry 
whether  findings  support  Judgment^  and  review  of  rulings  on  admission  or 
rejection  of  evidence. 

Approved  in  Citizens'  Nat.  Bank  v.  Davisson,  229  U.  S.  217,  Ann.  Gas. 
1915A,  272,  57  L.  Ed.  1156,  33  Sup.  Ct.  625,  and  Eagle  Mining  etc.  Co. 
V.  Hamilton,  218  U.  S.  516,  54  L.  Ed.  1182,  31  Sup.  Ct.  27,  both  follow- 
ing rule;  Gonzales  v.  Buist,  224  U.  S.  130,  66  L.  Ed.  695,  32  Sup.  Ct. 
463,  contention  that  appellant  not  accorded  proper  hearing  cannot  be 
made  where  record  shows  no  objections  or  exceptions  to  rulings; 
Armijo  v.  Armijo,  181  U.  S.  561,  46  L.  Ed.  1002,  21  Sup.  Ct.  709, 
holding  Supreme  Court  cannot  reverse  territorial  decision  where  there 
are  no  findings  of  latter  court  and  no  bill  of  exceptions. 

177  U.  S.  549-568,  44  L.  Ed.  882,  20  Sup.  Ct  782,  BAGGS  V.  PHOENIX  NAT. 
BANK. 

Not  cited. 

177  IT.  S.  558-584,  44  Ik  Ed.  886,  20  Sup.  Ot.  786,  LOS  AKOELES  ▼.  LOS 
ANGELES  CITY  WATER  CO. 

Power  granted  by  State  will  be  strictly  construed. 
Approved  in  dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  ^ 
Tel.  Co.,  230  U.  S.  80,  57  L.  Ed.  1399,  33  Sup.  Ct.  988,  majority  holding 
void,  ordinance  requiring  removal  from  streets  of  telephone  poles  and 
wires  placed  there  under  former  ordinance  giving  franchise  to  do  so. 

Reservation  of  power  to  regulate  rates  limits  city's  power  as  govern- 
mental agent. 

Approved  in  Rogers  Park  Water  Co.  v.  Fergus,  180  U.  S.  632,  45 
Ii«  Ed.  706,  21  Sup.  Ct.  493,  holding  act  of  lUinois  of  1872,  enabled 
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city  to  make  contract  authorizing  fixing  of  rates  for  public  and  privata 
supply;  American  Waterworks  etc.  Co.  v.  Home  Water  Co.,  116  Fed. 
180,  holding  action  of  city,  duly  authorized,  in  granting  exclusive  fran- 
chise to  use  streets  is  legislative;  Los  Angeles  City  Water  Co.  ▼•  Los 
Angeles,  103  Fed.  712,  holding  city  cannot  reduce  water  rates  to 
private  consumers  below  rates  fixed  pursuant  to  contract  with  water 
company;  Tampa  v.  Tampa  Water  Works  Co.,  46  Fla.  623,  34  South. 
638,  upholding  power  of  city  to  regulate  water  rates ;  dissenting  opinion 
in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  609,  46  L.  Ed.  692,  21 
Sup.  Ct.  502,  majority  holding  contract  authorizing  water  company 
to  charge  certain  rates  for  thirty  years  not  authorized  by  Illinoia  act 
of  1872. 

l^ere  under  decisions  of  courts  it  is  established  at  time  contract  of  city 
was  made  with  water  company  fixing  rates  and  contract  ratified  by  legisla- 
ture that  Constitution,  gave  sucli  power  to  city,  subh  contract  could  not  be 
affected  by  subsequent  decisions. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  549,  9  Ann.  Caa. 
1117,  5  L.  B.  A.  (N.  S.)  860, 106  N.  W.  12,  where  negotiable  bonds  of  city 
were  void  for  want  of  power  to  issue,  change  in  judicial  decision  as  to 
powers  of  cities  to  issue  bonds  did  not  serve  to  validate  them;  Hill  v. 
Atlantic  etc.  R.  Co.,  143  N.  C.  581,  9  L.  B.  A.  (N.  S.)  606,  65  S.  E.  869, 
upholding  lease  of  property  of  railroad  valid  under  decisions* of  court 
where  made. 

Change  of  State  court  decision  as  impairment  of  contract.    Note, 
5  L.  B.  A.  (N:  S.)  861. 

Qlty  may,  when  Constitution  and  statutes  permit,  grant  franchise  to 
water  company  fixing  rates  for  definite  terms,  and  city  cannot  by  ordinance 
or  otherwise  afterward  impose  additional  burdens  as  condition  to  its  en- 
joyment. 

Approved  in  Mayor  etc.  of  Vicksburg  v.  Vicksburg  Waterworks  Co.,  206 
XT.  S.  508,  61  L.  !Ed.  1160,  27  Sup.  Ct.  762,  holding,  under  Mississippi  de- 
cisions, municipality  could  make  contract  with  corporation  fixing  maxi- 
mum rate  for  water  for  inhabitants  of  city  for  limited  period,  which  can- 
not be  altered  by  legislative  power;  Vicksburg  Water-Works  Co.  v. 
Vicksburg,  185  U.  S.  82,  46  L.  Ed.  816,  22  Sup.  Ct.  592,  holding  city  may 
bind  itself  for  thirty  years  by  contract  for  water  supply  and  ordinance 
threatening  repudiation  thereof  raises  Federal  question;  Detroit  v. 
Detroit  Citizens'  Street  B.  B.  Co.,  184  U.  S.  382,  46  L.  Ed.  606,  22  Sup. 
Ct.  416,  holding  legislature  may  authorize  municipal  corporation  to  bind 
future  councils  by  contract  fixing  street  railway  fares;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  593,  46  L.  Ed.  686,  21  Sup.  Ct.  496,  holding 
municipal  corporations  may  be  given  power  to  bind  themselves  by  irre- 
vocable contract  to  fix  water  rates;  Portland  By.,  Light  etc.  Co.  ▼. 
Portland,  201  Fed.  125,  holding  void  ordinance  limiting  standing  fares 
to  three  cents  as  impairing  obligation  of  contract  in  franchise;  Kamtaa 
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City  Gafi  Co.  v.  Kansas  City,  198  Fed.  518,  holding  void  ordinance  re- 
quiring natural  gas  company  enjojring  franchise  to  maintain  prescribed 
pressrre  at  all  times;  Riverside  &  A.  Ry.  Co.  v.  City  of  Riverside,  118 
Fed.  741,  holding  city  with  legislative  authority  to  operate  public 
utilities  cannot  violate  contract  to  furnish  electric  powe):;  City  of 
Bessemer  v.  Bessemer  Waterworks,  162  Ala.  403,  406,  44  South.  666, 
667,  upholding  contract  of  city  with  water  company  suspending  for 
fixed  period  charter  power  to  r^ulate  rates;  Marin  Water  etc.  Co.  v. 
Town  of  Sausalito,  168  Cal.  697,  143  Pac.  772,  upholding  contract  for 
sale  of  water  for  fixed  time  at  agreed  rates  to  town  owning  its  own 
distributing  system,  and  such  sale  is  not  subject  to  rate-regulating 
power  of  town  given  by  Constitution;  Reed  v.  City  of  Anoka,  85  Minn. 
297  (see  88  N.  W.  982),  holding  charter  of  city  of  Anoka  confers  power 
upon  municipality  to  enter  into  contracts  with  private  individuals  for 
purposes  stated  therein;  City  of  Independence  v.  Independence  Water- 
works Co.,  163  Mo.  App.  696,  135  S.  W.  956,  where  rates  fixed  by  con- 
tract water  company  could  not  charge  increased  rate  agreed  to  by  city 
on  condition  that  no  meter  charge  be  made,  when  it  refused  to  abide 
by  condition ;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  679,  680,  687, 
64  S.  W.  1083,  1084,  1086,  upholding  Knoxville  ordinance  reducing 
water  rates  in  absence  of  express  legislative  authority  to  bind  itself 
to  fixed  rate. 

Distinguished  in  Home  Tel.  ft  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  276, 
53  L.  Ed.  184,  29  Sup.  Ct.  60,  holding  legislative  authority  of  city 
to  make  contract  of  exemption  from  exercise  of  power  to  fix  telephone 
rates  given  by  charter;  City  of  Pocatello  v.  Murray,  21  Ida.  208,  120 
Pac.  821,  holding  under  Constitution  city  could  not  bind  itself  to  pay 
fixed  rates  for  water,  and  upholding  ordinance  for  appointment  of 
commissioners  to  fix  water  rates;  Public  Service  Gas  Co.  v.  Board  of 
Public  Utility  Commrs.,  84  N.  J.  L.  480,  87  Atl.  659,  franchise  of  gas 
company  not  given  exclusive  right  is  not  absolute  property,  but  qualified 
by  power  to  fix  reasonable  rates;  Woodruff  v.  Mayor  etc.  of  East 
Orange,  71  N.  J.  Eq.  432,  64  Atl.  471,  holding  where  city  authorized  to 
fix  water  rates,  court  could  not  control  its  action  except  for  inequality 
or  similar  reason;  Salt  Lake  City  v.  Utah  etc.  Ry.  Co.,  45  Utah  55,  142 
Pac.  1068,  holding  ordinance  imposing  license  tax  on  each  gas  meter 
used  by  electric  companies  did  not  violate  contract  franchise  rights  of 
snch  persons  to  use  streets;  City  of  Manitowoc  v.  Manitowoc  etc.  Trac- 
tion Co.,  146  Wis.  27,  140  Am.  St.  Rep.  1056,  129  N.  W.  930,  holding 
contract  by  city  in  granting  franchise  for  interurban  railway  for  charge 
of  certain  fares  did  not  abrogate  right  of  legislature  to  fix  rates.  ^ 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Oas.  88. 

Privilege  of  using  streets  as  contract  within  provisions  against  im- 
pairing obligation.    Note,  60  L.  R.  A.  146. 
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Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  R.  A.  84,  100,  103,  105,  110. 

Bigbts  to  equitable  relief  against  inTalld  ordinance  reducing  rates  of 
water  company  in  violation  of  contract,  on  ground  tliat  it  is  doud  on  title  is 
not  precluded  by  fact  that  ordinance  is  Toid  wbere  its  inyalidity  appears 
only  when  it  is  considered  in  connection  with  contract. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
175,  upholding  right  to  equitable  relief  where  city  granted  waterworks 
franchise  and  made  water  contract  for  term  and  subsequently  repudiated 
contract  and  bond  issue  authorized  for  city  waterworks. 

Acquiescence  for  period  of  years  in  rates  fixed  by  city  does  not  estop 
water  company  from  claiming  relief  therefrom  if  fixed  without  authority. 

Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  309,  compliance  for 
five  years  with  order  fixing  rates  held  not  to  bar  suit  to  enjoin  rates 
as  unreasonable;  Minneapolis  v.  Minneapolis  Street  Ry.  Co.,  215  U.  S. 
431,  435,  54  L.  Ed.  269,  271,  30  Sup.  Ct.  118,  holding  waiver  of  certain 
privileges  under  street  railway  franchise  did  not  withdraw  other  priv- 
ileges from  protection  of  contract  clause. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.     Note,  L.  R.  A.  19150,  263,  276. 

Miscellaneous.  Cited  in  Ft.  Smith  Light  etc.  Co.  v.  Kelley,  94  Ark. 
473,  127  S.  W.  980,  to  point  that  city  may  agree  that  franchise  granted 
by  it  is  assignable. 

177  T7.  S.  584-^87,  44  L.  Ed.  897,  20  Sup.  Ot  819,  EBB  ▼.  MOBA80H. 

Beceiver  of  railroad  is  liable  for  penalty  Imposed  by  State  laws  regulat- 
ing operation  of  road,  on  breach  thereof. 

Approved  in  United  States  v.  Nixon,  235  U.  S.  234,  59  L.  Ed.  209,  35 
Sup.  Ct.  49,  Quarantine  Act  of  1905,  prior  to  amendment  of  1913,  did 
not  apply  to  receivers;  Paige  v.  Schenectady  Ry.  Co.,  178  N.  Y.  114, 
70  N.  E.  217,  where  owners  of  fee  of  street  on  which  lots  abut  consent 
to  construction  of  street  railroad,  act  of  receiver  appointed  in  fore^ 
closure  in  abandoning  use  of  such  highway  does  not  destroy  company's 
rights  under  such  consents. 

A  receiver  appointed  by  a  Federal  court  is  liable  to  suit  in  a  State  court 
for  disregard  of  official  duty  which  causes  injury  to  parties  suing. 

Approved  in  Colonial  Trust  Co.  v.  Pacific  Packing  &  Nav.  Co.,  142 
Fed.  299,  where  receiver  of  insolvent  New  Jersey  corporation  appointed 
by  Federal  court  of  such  State,  and  same  receiver  appointed  in  ancillary 
proceedings  in  other  States,  claim  for  services  rendered  receiver  may  be 
presented  in  court  of  original  jurisdiction. 

Amenability  of  Federal  receivership  to  process  of  courts  other  than 
appointing  court.    Note,  3  Ann.  Oas.  117. 
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Private  action  for  violation  of  police  ordinance.    Note,  5  L.  R.  A. 
(N.  8.)  189. 

Oity,  when  authorized  hy  legislature,  may  regulate  speed  of  tiains,  in- 
cluding interstate  trains^  within  its  limits. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  S.  377, 
56  L.  Ed.  239,  32  Sup.  Ct.  160,  holding  Federal  hours  of  service  law  of 
1907  superseded  on  its  enactment  State  laws  on  same  subject  affecting 
interstate  carriers ;  Southern  Ry.  Co.  v.  King,  217  U.  S.  632,  54  L.  Ed, 
871,  30  Sup.  Ct.  594,  upholding  judgment  in  action  for  death  based 
on  negligence  in  violating  Georgia  blow-post  law,  where  question  of 
validity  of  law  not  properly  presented;  Seaboard  Air  Line  Ry  Co.  v. 
Severs,  207  U.  S.  77,  52  L.  Ed.  110,  28  Sup.  Ct.  28,  holding  void,  as 
applied  to  interstate  shipments,  statute  imposing  penalty  for  failure 
to  adjust  damage  claims  in  forty  days;  In  re  Arkansas  Rate  Cases,  187 
Fed.  301,  holding  void,  Arkansas  two-cent  fare  law;  Seaboard  Air  Line 
Ry.  V.  Blackwell,  143  Ga.  245,  Ann.  Gas.  1917A,  967,  84  S.  E.  475,  up- 
holding blow-post  law;  Billington  v.  Miller,  75  N.  J.  L.  416,  67  Atl. 
935,  city  may  prohibit  roller-skating  as  sport  on  streets;  Seegers  v. 
Seaboard  etc.  Ry.  Co.,  73  S.  C.  77,  52  S.  E.  799,  upholding  act  of  1903, 
providing  penalty  if  claim  for  loss  or  damage  to  property  in  possession 
of  carrier  not  adjusted  and  paid  within  specified  time;  State  ex  rel. 
Atkinson  v.  Northern  Pac.  Ry.  Co.,  53  Wash.  677,  17  Ann.  Gas.  1013. 
102  Pac.  877,  Federal  statute  limiting  hours  of  labor  did  not  supersede 
State  law,  as  to  employees  engaged  in  interstate  commerce,  until  date 
of  taking  effect;  dissenting  opinion  in  Ex  parte  HoUman,  79  S.  C.  42, 
14  Ann.  Gas.  1105,  60  S.  E.  31,  majority  holding  void,  statute  making 
it  criminal  offense  for  laborer  receiving  advances  to  fail,  without  just 
cause,  to  perform  contract. 

Distinguished  in  Kansas  City  Southern  Ry.  Co.  v.  Board  of  R.  R* 
Commrs.,  106  Fed.  358,  holding  Arkansas  railroad  commissioners  can- 
not fix  freight  rates  between  State  points  where  line  lies  largely  in 
Indian  Territory. 

Bight  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  S.)  293. 

Exception  of  railway  connecting  Kansas  City,  MlflBonrl,  with  Kansas 
City,  Kansas,  from  general  provision  of  city  ordinance  respecting  speed  of 
trains  in  city,  is  within  power  of  legislature  to  revoke. 

Approved  in  Missouri  etc.  R.  Co.  v.  State,  92  Ark.  5, 135  Am.  St.  Eep. 
164,  SI  L.  R.  A.  (N.  S.)  861,  121  S.  W.  932,  upholding  statute  requir- 
ing certain  railroad  to  fence  right  of  way  in  certain  counties;  Con- 
sumers' Lea^e  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  62,  Ann.  Gas.  1914A, 
1158,  125  Pac.  679,  statute  regulating  common  carrier  not  void  because 
not  applying  to  mountain  railroads  less  than  twenty  miles  long;  Van- 
dalia^  R.  Co.  v.  Stilwell,  181  Ind.  278,  Ann.  Gas.  1916D,  258,  104  N.  E. 
293,  5  N.  C.  C.  A.  491,  Employers'  Liability  Act  of  1911  is  not  void  be- 
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cause  applying  only  to  employers  of  five  or  more  persons ;  Chicago  etc 
Ry.  Co.  y.  Railroad  Commission,  173  Ind.  482,  90  N.  E.  1014,  upholding 
regulation  as  to  famishing  cars  applying  only  to  carriers  more  than 
one>third  of  whose  total  business  was  freight  business;  Board  of 
Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  88,  89  N.  E.  694,  up- 
holding tax  statute  providing  different  methods  for  assessing  incor- 
porated and  unincorporated  banks;  State  v.  Haskell,  84  Vt.  441,  34 
L.  R.  A.  (N.  S.)  286,  79  Atl.  857,  upholding  statute  prohibiting  deposit 
of  lumber-mill  refuse  in  rivers;  State  v.  Chicago  etc.  Ry.  Co.,  136  Wis. 
413,  10  L.  R.  A.  (N.  S.)  326,  117  N.  W.  688,  statute  limiting  hours  of 
labor  held  void  as  to  employees  engaged  in  interstate  traffic. 

177  T7.    8.   587-697,   44   L.   Ed.   899,   20  Sup.   Ct.   788,   L^OTE  T.   NEW 
ORLEANS. 

Police  power  of  State  cannot  be  exercised  so  as  to  Infringe  on  powers 
expressly  granted  to  Congress. 

Approved  in  Commonwealth  v.  Patsone,  231  Pa.  50,  79  Atl.  929,  and 
Patsone  v.  Pennsylvania,  232  U.  6.  144,  58  L.  Ed.  544,  34  Sup.  Ct.  281, 
both  holding  State  may  limit  right  to  kill  wild  game  to  its  own  citi- 
zens; Kroschel  v.  Hunkers,  179  Fed.  964,  holding  ordinance  prohibiting 
sale,  etc.,  of  liquor  did  not  affect  rights  of  Federal  power. 

Fourteenth  Amendment  does  not  affect  police  power. 
Approved  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521, 
522,  523,  529,  542,  8  Ann.  Oas.  997,  78  C.  C.  A.  199,  upholding  Kentucky 
act  of  1906,  regulating  racing  of  running  horses;  In  re  Finley,  1  Cal. 
App.  207,  211,  81  Pac.  1045,  1046,  upholding  Penal  Code,  §  246,  impos- 
ing death  penalty  on  life  convict  making  aggravated  assault. 

Ordinance  of  New  Orleans  prohibiting  lewd  women  from  living  outside 
defined  district  in  valid  exercise  of  police  power. 

Approved  in  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  578,  State 
may  prohibit  dealing  in  futures  on  margin;  Reagan  v.  District  of 
Columbia,  41  App.  D.  C.  415,  upholding  act  of  Congress  prohibiting  in 
District  lending  on  security  at  more  than  six  per  cent  without  license; 
Pitchljmn  v.  District  of  Columbia,  36  App.  D.  C.  63,  holding  commis- 
sioners of  District  had  power  to  r^nlate  keeping  of  fowls  within  fire 
limits;  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  402,  67  South.  748, 
upholding  statute  requiring,  under  penalty,  separate  accommodations  on 
cars  for  white  and  negro  races;  Ruggles  v.  State,  120  Md.  561,  87  Atl. 
1083,  State  may  classify  drivers  of  automobiles  for  purposes  of  licens- 
ing; Mt.  Vernon  Woodberry  Cotton  Duck  Co.  v.  Frankfort  etc.  Ins.  Co., 
Ill  Md.  570,  134  Am.  St  Rep.  636,  75  Atl.  108,  upholding  statute  pro- 
hibiting employment  of  children  under  fourteen  in  mills  and  factories 
except  canning  factories;  State  v.  Chicago  etc.  Ry.  Co.,  115  Minn.  53, 
131  N.  W.  860,  holding  order  requiring  building  of  spur-track  not  void 
because  imposing  pecuniary  burden  on  railroad;  State  v.  Parker  Dis- 
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tilling  Co.,  236  Mo.  274,  139  S.  W.  468,  tipholding  statute  prohibiting 
dealing  in  liquors  without  license;  Feld  v.  Board  of  Health  of  City  of 
Passaic,  86  N.  J.  L.  96,  90  Atl.  672,  upholding  ordinance  regulating  sale 
of  meat  designed  to  require  examination  of  animal  before  and  after 
slaughter;  Unwen  v.  State,  73  N.  J.  L.  634,  64  Atl.  165,  statute  regulat- 
ing r^stration  of  motor  vehicles  and  licensing  drivers  held  within 
police  power;  Russell  v.  City  of  Fargo,  28  N.  D.  313,  148  N.  W.  616, 
provisions  of  ordinance  requiring  building  permits  considered  and  up- 
held. 

Validity  of  statute  or  ordinance   confining  bawdy-houses  within 
designated  limits.    Note,  Ann.  Gas.  1914B,  507. 

Acts  which  the  legislature  may  and  may  not  declare  criminal. 
Note,  78  Am.  St.  Rep.  272. 

Course  adopted  by  loglslatore  condudo  courts  In  xeqpect  to  matters  of 
police  nature. 

Approved  in  State  v.  Thompson,  160  Mo.  342,  60  S.  W.  1078,  uphold- 
ing Missouri  act  of  April  7,  1897,  providing  for  awarding  by  State 
auditor  of  i>ool-selling  licenses  to  reputable  racecourses. 

177  T7.  8.  597-600, 44  Zi.  Ed.  904^  L^OTB  T.  HEW  OBIAANB. 

Not  cited. 

177  XT.  8.  601-604,  44  L.  Ed.  905,  20  8ap.  Ot.  708,  WILiLIABffS  T.  WIVOO. 
A  contract  binding  tlie  State  is  only  created  by  dear  language. 
Approved  in  Sistersville  Ferry  Co.  ▼.  Russell,  52  W.  Va.  360,  43  8.  E. 
109,  holding  owner  of  nonexclusive  ferry  franchise  cannot  recover  dam- 
ages for  injury  caused  by  establishment  of  second  ferry. 

A  ferry  license  granted  by  the  County  Ooxat  under  Virginia  Act  of  1840, 
malring  it  unlawful  to  grant  a  ferry  license  within  a  half  mile  of  any  other 
f  erxy,  does  not  constitute  a  contract,  obligation  of  which  is  impaired  by  Act 
of  1894,  authorizing  ferry  within  less  than  half  mUe  of  former  ferry. 

Approved  in'  In  re  Spease  Perry,  138  N.  C.  223,  50  S.  E.  626,  act  of 
1895,  granting  special  ferry  franchise  and  making  it  unlawful  to  estab- 
lish other  ferry  within  one  and  one-half  miles  thereof  prohibited  county 
commissioners  from  granting  ferry  permit  within  such  distance. 

Establishment,   regulation   and   protection    of    ferries.    Note,    69 
L.  R.  A.  539. 

177  XT.  8.  60&-609,  44  L.  Ed.  006,  20  8up.  Ot.  820,  CHAMBEBUN  T.  BSOWK- 
ING. 

Keither  codef endants  nor  coplaintiffs  can  unite  their  separate  and  dis- 
tinct Interesta  for  the  purpose  of  making  up  amount  necessary  to  give  Su- 
wemB  Ckrart  Jurisdiction  on  wilt  of  error  or  appeaL 

Approved  in  People's  Nat.  Bank  v.  Saville,  201  U.  8.  641,  50  L.  Ed. 
901,  26  Sup.  Ct.  760,  following  rule;  Eaton  v.  Hoge,  141  Fed.  66,  6 


/ 


177  U.  S.  609-614      NOTES  ON  U.  S.  REPORTS.  638 

Aim.  Oas.  487,  72  C.  C.  A.  74,  applying  rule  in  suit  by  several  owners 
of  water  rights  in  stream,  joining  as  complainants  for  convenience  only, 
to  enjoin  obstruction  of  stream ;  Howison  v.  Masson,  29  App.  D.  C.  350, 
applying  rule  to  appeal  of  defendants  from  decree  establishing  title; 
Feely  v.  Bryan,  55  W.  Va.  592,  47  S.  E.  310,  sums  due  several  creditors 
who  attack  mortgage  as  preference  cannot  be  added  to  give  jurisdiction 
to  Supreme  Court  over  appeal  by  creditor  preferred  by  such  mortgage. 
Distinguished  in  Robertson  v.  Conway,  188  Fed.  582, 110  C.  C.  A.  377, 
holding  suit  on  behalf  of  creditors  against  stockholders  within  jurisdic- 
tion of  Federal  court  when  amounts  due  plaintiffs  from  corporation 
exeeded  two  thousand  dollars,  and  amount  due  from  some  defendants 
exceeded  that  sum. 

»  

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Ga«.  489. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Oas.  493. 

Miscellaneous.  Cited  in  Oklahoma  City  Elec.  etc.  Co.  v.  Baumhoff,  21 
Okl.  506,  96  Pac.  759,  to  point  that  previous  decision  of  appellate  court 
becomes  law  of  case. 

177  U.  S.  609>614,  44  L.  Ed.  908,  20  Sup.  Ct.  817,  HOWABD  ▼.  DE  COR- 
DOVA. 

Judgment  of  State  court  is  subject  to  collateral  attack  in  Federal  court 
on  ground  that  it  was  rendered  without  Jurisdiction. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  69  L.  Ed.  499, 
35  Sup.  Ct.  255,  enjoining  enforcement  of  judgment  obtained  in  State 
court  void  for  lack  of  service  of  process;  Old  Dominion  Copper  Min.  etc. 
Co.  V.  Bigelow,  203  Mass.  210,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215, 
holding  whether  one  is  privy  to  foreign  judgment  depended  on  law  of 
this  State. 

a 

Statement  of  citizenship  necessary  to  give  Jurisdiction  may  be  subject  of 
amendment. 

Approved  in  Confectioners'  Machinery  etc.  Co.  v.  Racine  etc.  Machin- 
ery Co.,  163  Fed.  918,  holding  mistake  in  stating  State  under  laws  of 
which  plaintiff  corporation  was  organized  was  curable  by  amendment. 

A  summons  by  publication  can  only  take  place  when  the  essential  afll- 
davit  is  previously  made. 

Approved  in  Johnson  v.  Hunter,  147  Fed.  135,  77  C.  C.  A.  359,  under 
Arkansas  statutes  relating  to  enforcement  of  levee  taxes,  affidavit,  al- 
leging that  defendant  proceeded  against  as  unknown  owner  is  non- 
resident of  county  and  absent  therefrom  and  that  there  is  no  occupant 
on  his  land,  is  prerequisite  to  service  by  publication. 
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177  T7.  S.  615-621,  44  L.  Ed.  Oil,  20  Bop.  Ot.  822,  OINOIKNATI,  H.  ft  D.  B. 
R.  CO.  V.  THIEBAUD. 

TTnder  act  of  March  8,  1891,  JuilBdlctioii  of  Snprmna  Court  can  be  in- 
Toked  only  when  It  appears  from  record  that  a  title,  rl^tht,  privilege  or  im- 
mnnity  was  claimed  under  the  Oonstitntion,  or  that  the  constitntionality  or 
eonstmctlon  of  a  particular  law  or  treaty  was  in  question,  or  a  law  or  Oon- 
stitation  of  a  State  was  claimed  to  be  in  contravention  of  United  States 
Constitution. 

Approved  in  Itow  v.  United  States,  233  U.  S.  585,  58  L.  Ed.  1103,  34 
Sup.  Ct.  699,  holding  assignments  of  error  did  not  give  jurisdiction  when 
record  did  not  show  reliance  placed  or  exception  based  on  Constitution 
in  court  below ;  Paraiso  v.  United  States,  207  U.  S.  370,  52  L.  Ed.  251, 
28  Sup.  Ct.  127y  holding  record  failed  to  show  constitutional  question; 
Watkins  v.  King,  118  Fed.  532,  55  C.  C.  A.  290,  holding  introduction  of 
question  of  constitutional  construction  by  objection  to  act  of  legislature 
as  muniment  of  title  does  not  defeat  jurisdiction  of  Circuit  Court  of 
Appeals;  American  Sugar  Refining  Co.  v.  New  Orleans,  104  Fed.  3,  43 
C.  C.  A.  393,  holding  writ  of  error  should  be  dismissed  by  Circuit  Court 
of  Appeals  where  controlling  question  involves  construction  of  Con- 
stitution; Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  380,  48  L.  Ed. 
1029,  24  Sup.  Ct.  696,  arguendo. 

Judiciary  Act  of  March  3,  1891,  does  not  contemplate  several  separate 
appeals  or  writs  of  error,  on  the  merits^  at  the  same  time,  to  or  from  two 
appellate  courts. 

Approved  in  United  States  v.  Larkin,  208  U.  S.  340,  62  L.  Ed.  520,  28 
Sup.  Ct.  417,  dismissing  writ  of  error;  Pike's  Peak  Power  Co.  v. 
Colorado  Springs,  105  Fed.  7,  44  C.  C.  A.  333,  holding  where  dismissal 
of  appeal  in  case  involving  use  of  streets  would  occasion  long  delay, 
Circuit  Court  of  Appeals  will  not  decline  jurisdiction. 

Distinguished  in  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  447,  124 
C.  C.  A.  327,  holding  party  could  appeal  to  both  Circuit  Court  of  Ap- 
peals and  Supreme  Court  and  maintain  both  until  in  one  or  the  other 
the  jurisdictional  question  was  decided. 

Miscellaneous.  Cited  in  Cincinnati  etc.  R.  R.  Co.  v.  Thiebaud,  104 
Fed.  1004,  43  C.  C.  A.  681,  transferring  principal  case  to  Supreme  Court 
on  writ  of  error. 

177  TT.  S.  621-637,  44  L.  Ed.  914,  20  Sup.  Ot.  797,  LBOVT  T.  UNITED 
STATES. 

State  has  fall  power,  subject  to  paramount  Jurisdiction  of  Congress,  to 
authorize  construction  and  maintenance  of  levees  and  drains  to  reclaim 
swamp-lands. 

Approved  in  Cubbins  v.  Mississippi  River  Commission,  204  Fed.  303, 
denying  injunction  at  suit  of  private  owner  whose  lands  were  injured 
against  maintenance  of  levees  by  State;  Sullivan  Timber  Co.  v.  Mobile, 
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110  Fed.  190,  holding  court  bound  by  Mobile  Transp.  Co.  ▼.  Mobile, 
constming  grants  in  navigable  water  to  extend  to  high  water;  Bendich 
V.  Scobel,  107  La.  247,  31  South.  705,  holding  bayou  La  C?hute  non- 
navigable  and  subject  to  State  control  and  to  State  tolerance  of  cut- 
off interfering  with  oyster-beds;  Manigault  v.  Springs,  199  U.  S.  480, 
50  L.  Ed.  278,  26  Sup.  Ct.  127,  arguendo. 

Courts  will  take  Judicial  notice  that  swamps  and  stagnant  waters  are 
the  cause  of  malignant  fevers. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  482,  483,  50  L.  Ed.  279, 
26  Sup.  Ct.  127,  upholding  right  of  State  to  dam  stream  in  order  to 
drain  low  lands;  Hoagland  v.  Canfield,  160  Fed.  160,  court  will  take 
judicial  notice  that  gin  and  beer  are  intoxicants. 

The  term  "navigable  water  of  the  TTnited  States'*  has  reference  to  com- 
merce of  a  substantial  and  permanent  character  to  be  conducted  thereon. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Oas. 
1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  river  not  included  by  stat- 
ute among  navigable  rivers  of  State  is  not  navigable  in  law;  United 
States  V.  Mackey,  214  Fed.  143,  grant  of  1852  to  Creek  tribe  did  not  con- 
vey bed  of  Arkansas  River;  United  States  v.  President  etc.  of  Jamaica 
etc.  Turnpike  Co.,  2Cl4  Fed.  761,  123  C.  C.  A.  128,  uncompleted  canal 
dug  to  shorten  river  held  not  to  have  become  navigable  water;  United 
States  V.  President  etc.  of  Jamaica  etc.  Turnpike  Road,  183  Fed.  601, 
stream  running  into  sea  in  which  tide  ebbs  and  flows  is  ''non-navigabel 
water''  so  far  up  as  actually  navigable  for  interstate  commerce;  United 
States  V.  Banister  Realty  Co.,  155  Fed.  589,  inlet  connecting  Far  Rock- 
away  Bay  with  the  ocean  held  navigable  water;  Hurst  v.  Dana,  86  Kan. 
955,  122  Pac.  1044,  holding  Arkansas  River  to  be  navigable  stream,  and 
title  to  its  bed  vested  in  State. 

Distinguished  in  United  States  v.  Wishkah  Boom  Co.,  136  Fed.  44,  47, 
48,  68  C.  C.  A.  592,  restraining  maintenance  of  log  boom  in  stream 
navigable  for  small  steamers  though  chiefly  valuable  for  floating  logs. 

Where  one  end  of  crevasse  has  closed  up  and  become  marsh,  it  is  not 
navigable. 

Distinguished  in  Dailey  v.  New  York,  l28  Fed.  797,  holding  ad- 
miralty has  jurisdiction  of  suit  for  injury  to  scow  towed  through  gap 
in  Riker's  Island  during  fllling  in  and  left  there  to  settle  on  projection. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A.  37. 

Riparian  owner's  right  of  access.    Note,  23  E.  B.  0.  160. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  B.  0. 
185. 

177  XT.  S.  638-644,  44  I..  Ed.  921,  20  Sup.  Ct.  824,  KNAFP,  STOXTT  &  00.  v. 
McOAFFBEY. 

Bill  in  equity  in  State  court  to  foreclose  common-law  lien  upon  raft  for 
towage  services,  does  not  invade  exclusive  admiralty  Jurisdiction. 
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Approved  in  Latta  &  Ferry  ConBtmotion  Co.  v.  Baithmoor,  241  U.  8. 
174,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  admiralty  has  junsdiotion  of  Ubel  in 
rem  against  vessel  for  damages  cansed  by  its  colliding  with  nncom- 
pleted  beacon  in  navigable  water;  Rounds  y.  Cloverport  Foundry  & 
Mach.  Co.,  237  U.  8.  307,  308,  59  L.  Ed.  968»  969,  35  8up.  Ct.  596,  in 
action  in  personam,  8tate  court  has  jurisdiction  to  issue  attachment 
against  vessel  though  contract  not  maritime;  West  v  Martin,  51  Wash. 
88,  21  L.  &.  A.  (K.  8.)  824,  97  Pac.  1103,  and  Martin  v.  West,  222  U.  8. 
197,  36  L.  B.  A.  (N.  8.)  592,  56  L.  Ed.  162,  32  Sup.  Ct.  42,  both  hold- 
ing suit  lies  in  State  court  for  injury  to  bridge  caused  by  vessel; 
Inxiuois  Transp.  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  8.  363, 51  L.  Ed. 
841,  27  Sup.  Ct.  509,  remedy  on  contract  to  supply  items  furnished 
vessel  after  launching  is  within  jurisdiction  of  State  court;  Keithley 
V.  North  Pac.  8.  S.  Co.,  232  Fed.  257,  holding  right  of  action  given  by 
State  for  tort  committed  on  shipboard  in  navigable  waters  of  State  was 
enforceable  in  Federal  court  where  there  was  requisite  diversity  of 
citizenship;  The  Atlantic  City,  220  Fed.  284, Ann.  Oaa,  1915D,  50,  136 
C.  C.  A.  297,  lien  given  by  State  for  building  vessel  depends  solely  on 
compliance  with  conditions  of  statute;  Berton  v.  Tietjen  ft  Lang  Dry 
Dock  Co.,  219  Fed.  770,  remanding  to  State  court  suit  by  employee  for 
injury  received  in  drydock;  Murray  v.  Pacific  Coast  S.  8.  Co.,  207  Fed. 
690,  692,  suit  by  longshoreman  against  steamship  company  for  damages 
for  injury  due  to  defendant's  negligence  is  not  within  exclusive  jurisdic- 
tion of  admiralty;  American  Trust  Co.  v.  W.  ft  A.  Fletcher  Co.,  173  Fed. 
475,  97  C.  C.  A.  477,  State  court  cannot  enforce  lien  on  vessel  given 
by  State  statute  for  domestic  supplies  and  repairs ;  Kennerson  v.  Thames 
Towboat  Co.,  89  Conn.  373,  L.  B.  A.  1916A,  436,  94  Atl.  375,  State  court 
has  jurisdiction  of  suit  for  wrongful  death  of  employee  of  towboat  com- 
pany under  contract  involving  acceptance  of  State  Workmen's  Compen- 
sation Act;  Ddaney  etc.  Iron  Co.  v.  The  Winnebago,  142  Mich.  88,  105 
N.  W.  529,  and  The  Winnebago,  141  Fed.  948,  73  C.  C.  A.  295,  both 
upholding  State  court's  jurisdiction  under  Michigan  water  craft  act 
giving  lien  to  persons  furnishing  labor  or  materiids  in  eonstmotion  of 
vesseb. 

If  a  Hen  npon  a  veMel  be  created  for  a  claim  oyer  wtildi  a  court  of  ad- 
miralty has  no  Juzlsdiction  in  any  form  such  lien  may  be  enforced  in  tbe 
State  courts. 

Approved  in  The  Winnebago,  141  Fed.  948,  949,  73  C.  C.  A.  295,  up- 
holding State  court's  jurisdiction  under  Michigan  water  craft  act  giv- 
ing lien  to  persons  furnishing  labor  or  materials  in  construction  of 
vessels. 

The  enforceability  in  equity  of  a  Hen  for  the  enforcement  of  wbidi  there 
is  no  special  statutory  inroyision  is  a  matter  as  to  whidi  the  Federal  conrta 
will  recognise  the  State  practice. 


177  U.  S.  644-655      NOTES  ON  U.  S.  REPORTS.  542 

Approved  in  State  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  129  Fed. 
460,  applying  role  in  discussing  priority  of  claims  for  services  and 
materials  on  foreclosure  of  railroad  mortgage. 

J  Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  449. 

177  XT.  S.  644-647,  44  L.  Ed.  925,  KKAPP,  STOUT  ft  00.  T.  McOAFFBET. 

Not  cited. 

177  U.  S.  647-648,  44  L.  Ed.  926,  KKAPP,  8T0UT  k  00.  T.  UcOAFFBET. 

Not  cited. 

177  T7.  8.  649^-655,  44  L.  Ed.  926,  20  Sup.  Ot  7M,  BBTAB  ▼.  OAMPBELL. 

Judgment  in  Federal  court  not  pleaded  In  action  In  8tate  court  cannot 
operate  as  res  adjudicata.  * 

Approved  in  Fayerweather  v.  Ritch,  196  U.  S.  301,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  determining  validity  of  releases  as  res  adjudicata  where 
trial  court's  decree  could  not  have  been  rendered  without  upholding 
releases;  Tampa  Water- Works  Co.  v.  City  of  Tampa,  124  Fed.  936, 
holding  lis  pendens  in  State  court  does  not  bar  proceeding  on  same 
cause  by  same  parties  in  Federal  court;  Union  etc.  Bank  v.  Memphis, 
111  Fed.  570,  49  C.  C.  A.  455,  holding  question  of  res  adjudicata  not 
before  court  where  prior  judgment  not  pleaded  or  proven;  Ferriday  v. 
Middlesex  banking  Co.,  118  La.  780,  781,  43  South.  407,  refusing  to 
stay  suit  in  State  court  until  judgment  of  Federal  court  involving  same 
matter  and  parties  became  final. 

Power  of  appellate  court  to  consider  evidence  not  produced  in 
court  below.    Note,  9  Ann.  Oas.  953. 

Federal  suit  whi(di  saccessfnl  plaintiff  abandoned  pending  i^ipeal.  In 
order  to  bring  new  action  in  State  conrt,  wlildi  was  unsacceflsfal,  cannot  be 
resuscitated  after  lapse  of  sixteen  yean,  to  defeat  State  suit,  In  which  Fed- 
eral decree  was  not  set  up  as  bar. 

Approved  in  Brown  v.  Fletcher,  140  Fed.  646,  where  personal  repre- 
sentative of  deceased  complainant  in  Federal  equity  suit  took  no  steps 
to  revive  suit  for  eighteen  months,  but  commenced  suit  in  another 
jurisdiction,  first  suit  dismissed. 

Distinguished  in  Mills. v.  Allen,  26  R.  I.  179,  58  Atl.  623;  where,  in 
suit  by  maker  of  note  to  enjoin  sale  of  collateral  security  on  ground 
of  fraud  in  procuring  note,  referee's  decision  that  fraud  not  sustained 
bars  defense  of  fraud  in  action  on  note. 

Judgments  of  courts  of  other  States.    Note,  103  Am.  Bt.  Rap.  305. 

Miscellaneous.  Cited  in  Ridge  v.  Manker,  132  Fed.  601,  67  C.  C.  A. 
596,  as  to  power  of  appellate  court  to  avail  itself  of  matters  outside  of 
record  occurring:  since  decree  of  trial  court. 
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177  U.  8.  655-601,  44  L.  Ed.  929,  20  Snp.  Ct.  893,  THE  OAEI/)S  F.  SOSES. 

Pledgee  to  whom  bill  of  lading  1b  given  m  security  gets  legal  title  and 
rii^t  of  possession  only  if  jMirties  so  intend,  and  inquiry  as  to  intention  is 
not  precluded  by  transfer  to  innocent  holder. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756,  113 
C.  C.  A.  39,  following  rule ;  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S. 
377,  60  L.  Ed.  1054,  36  Sup.  Ct.  665,  holding  local  law  giving  innocent 
holder  rights  not  available  to  shipper  is  not  applicable  to  interstate 
shipment;  Orilla  Lumber  Co.  v.  Chicago  etc.  Ry.  Co.,  81  Wash.  615, 
143  Pac.  154,  holding  innocent  purchaser  from  one  in  possession  of  bill 
of  lading  without  title  could  not  claim  as  against  owner;  Roy  v.  North- 
em  Pac.  Ry.  Co.,  42  Wash.  578,  85  Pac.  55,  act  of  carrier's  agent  in 
delivering  bill  of  lading  for  goods  which  he  knew  were  not  delivered 
to  carrier  does  not  bind  carrier  as  to  innocent  pledgee. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105 
Am.  St.  Rap.  370. 

Right  of  discounter  of  draft  as  to  property  covered  by  bill  of  lad- 
ing attached.    Note,  49  L.  R.  A.  (N.  8.)  645. 

Transfer  of  bill  of  lading  passes  only  transferrer's  title  to  goods,  and 
presumption  of  ownership  from  possession  of  bill  may  be  rebutted. 

Approved  in  Steward  v.  State,  180  Ind.  410,  103  N.  E.  321,  person  in 
possession  of  liquor  having  license  to  sell  on  premises  is  presumed  to  be 
owner;  Hawkins  v.  Alfalfa  Products  Co.,  152  Ky.  159,  44  L.  R.  A. 
(N.  8.)  600,  153  S.  W.  204,  transfer  of  bill  of  lading  as  security  does 
not  create  contract  between  buyer  and  transferee,  or  make  transferee 
guarantor  of  goods;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  OkL  362,  144 
Pacj>  1038,  transfer  of  bill  of  lading  passes  transferrer's  title  to  trans- 
feree. I 

The  presumption  that  cargo  of  enemy  vessel  is  enemy's  property  can  only 
be  overcoma  by  dear  and  coirvincing  evidence. 

Approved  in  In  re  Calvi,  185  Fed.  656,  presumption  of  fraud  in  sale 
in  violation  of  law  regulating  sales  in  bulk  not  overcome.  ' 

Bights  of  lienholders  as  to  captured  property.    Note,  5  B.  B.  0. 
1002. 

177  n.  S.  604,  44  L.  Ed.  946,  20  Sup.  Ct.  1028,  OAKFOBD  v.  H.  ACKLET. 

Cited  in  Northwestern  Lumber  Co.  v.  Grays  Harbor  etc.  Ry.  Co.,  221 
Fed.  814.  137  C.  C.  A.  365. 

177  ir.  8.  695,  44  li.  Ed.  946,  20  Sup.  Ot  1029,  OOLES  ▼.  OOLLECTOS  OF 
CTUBTOMS  OF  PORT  OF  SAN  FBAK0I8C0. 

Cited  in  Evans  v.  Collector  of  Customs  of  Port  of  San  Francisco, 
107  Fed.  Ill,  46  C.  C.  A.  170. 
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178  XT.  &  l-ia,  44  L.  Ed.  968»  20  Sup.  Ot.  780,  BOSHM  T.  H0B8T. 

Repudiation  of  contract  by  promisor  entitles  promisee  to  treat  it  as 
ended. 

Approved  in  Donati  v.  Cleveland  Grain  Co.,  221  Fed.  174, 137  C.  C.  A. 
68,  Golden  Cycle  Min.  Co.  v.  Rapson  Coal  Min.  Co.,  188  Fed.  182, 
112  CCA.  195,  Hobbs  v.  Head  &  Dowst  Co.,  185  Fed.  1006,  107 
C.  C  A.  663,  Weber  v.  Grand  Lodge  of  Kentucky,  169  Fed.  533,  95 
C  C  A.  20,  Block  V.  Mayor  etc.  of  City  of  Meridian,  169  Fed.  522, 
95  C  C  A,  14,  Salmon  v.  Helena  Box  Co.,  158  Fed.  303,  85  C  C  A. 
551,  Mutual  Life  Ins.  Co.  v.  Qriesa,  156  Fed.  400,  Federal  Life  Ins.  Co. 
V.  Kerr,  173  Ind.  623,  89  N.  E.  401,  Brady  v.  Oliver,  125  Tenn.  612, 
Ann.  Oas.  19130,  376.  41  L.  R.  A.  (N.  S.)  60,  147  S.  W.  1139,  Barker 
etc.  Lumber  Co.  v.  Hines  Lumber  Co.,  137  Fed.  308,  and  Greenwall 
Theatrical  Co.  v.  Markowitz,  97  Tex.  486,  65  L.  B.  A.  302,  79  S.  W.  1071, 
all  following  rule;  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  589,  591,  60  L.  Ed.  814,  815,  36  Sup.  Ct.  414,  filing  of  involuntary 
petition  in  bankruptcy  against  corporation  was  equivalent  to  an  an- 
ticipatory breach  of  its  executory  contract;  Citizens'  Nat.  Bank  v. 
Davisson,  229  U.  S.  224,  Ann.  Gas.  1915A,  272,  57  L.  Ed.  1159,  33  Sup. 
Ct.  625,  where  vendee  under  contract  of  sale  gave  up  possession  and 
departed  from  territory,  vendors  were  excused  from  further  perform- 
ance; The  Eliza  Lines,  199  U.  S.  128,  129,  50  L.  Ed.  119,  26  Sup.  Ct. 
8,  abandonment  of  vessel  because  of  dangers  of  seas  is  renunciation 
of  contract  of  affreightment  entitling  cai^o  owners  to  refuse  to  go  on 
with  voyage;  Tri-BuUion  Smelting  etc.  v.  Jacobsen,  233  Fed.  649,  antici- 
patory breach  was  not  cured  by  demand  of  other  party  that  contract 
be  performed;  Merchants^  National  Bk.  v.  Continental  Bldg.  &  Loan 
Assn.,  232  Fed.  831,  and  In  re  Frank  E.  Scott  Transfer  Co.,  216  Fed. 
310,  132  C  C  A.  452,  both  holding  intervention  of  bankruptcy  consti- 
tutes such  breach  of  contract  as  to  give  rise  to  claim  provable  in  bank- 
ruptcy; Hi^gson  Bros.  v.  First  Nat.  Bank,  231  Fed.  873,  statement  of 
XVin— 35  (545) 
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architects  that  they  would  prefer  not  to  do  the  work,  was  not  suffi- 
ciently absolute  to  authorize  rescission  by  other  party;  Colorado  Yule 
Marble  Co.  v.  Collins^  230  Fed.  80,  applying  rule  to  contract  for  build- 
ing work  which  was  stopped  after  two  months'  work  on  building;  United 
Press  Assn.'  v.  National  Newspapers  Assn.,  227  Fed.  195,  where  renun- 
ciation of  contract  was  not  accepted  by  other  party,  breach  was  not 
actionable;  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  468, 
and  In  re  Neff,  157  Fed.  59,  60,  28  L.  R.  A.  (N.  8.)  349,  84  C.  C.  A. 
561,  both  holding  bankruptcy  is  a  complete  disablement  from  perform- 
ance; In  re  D.  Levy  &  Sons  Co.,  208  Fed.  480,  bankruptcy  did  not  con- 
stitute breach  of  contract  as  to  employee  who  continued  to  work  and 
receive  payment  of  wages  after  employer  placed  his  affairs  in  hands 
of  creditors;  Stephen  M.  Weld  &  Co.  v.  Victory  Mfg.  Co.,  205  Fed. 
781,  785,  wlfere  buyer  notified  seller  on  day  contract  was  made  that 
he  would  not  accept  and  pay  for  cotton,  seller  could  sue  at  once  for 
damages;  Goodman  v.  Haynes  Automobile  Co.,  205  Fed.  355,  123 
C.  C.  A.  480,  there  was  no  mutual  abandonment  and  rescission  of  con- 
tract where  one  party  diligently  insisted  on  his  right  to  have  other 
perform;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
743,  117  C.  C.  A.  503,  insolvency  of  railway  company  and  appointment 
of  receiver  constituted  breach  of  executory  contract;  Sturgiss  v.  Meurer, 
191  Fed.  14,  111  C.  C.  A.  551,  cash  bonus  paid  to  tin  plate  company 
on  express  condition  not  performed  on  account  of  bankruptcy  of  com- 
pany was  recoverable  for  failure  of  consideration;  Hobbs  v.  Head  & 
Dowst  Co.,  184  Fed.  417,  106  C.  C.  A.  519,  contractor  prevented  from 
completing  building  was  not  limited  to  action  on  quantum  meruit; 
Brockenbrough  v.  Champion  Fibre  Co.,  176  Fed.  842,  100  C.  C.  A.  310, 
contract  to  purchase  pulp  wood  was  not  wholly  repudiated  by  defend- 
ant's actions  to  delay  shipment;  El  Paso  Cattle  Co.  v.  Stafford,  176  Fed. 
47,'  99  .C.  C.  A.  515,  insistence  upon  return  of  deposit  was  inconsistent 
with  further  progress  under  contract  of  sale;  In  re  Inman  &  Co.,  171 
Fed.  190,  191,  adjudication  in  bankruptcy  ends  contracts  for  personal 
services;  Oriesa  v.  Mutual  Life  Ins.  Co.,  169  Fed.  513,  94  C.  C.  A. 
635,  by  suing  in  equity  for  surrender  and  cancellation  of  policy,  insur- 
ance company  repudiated  its  obligation  and  became  liable  to  action  at 
law;  Canada  Atlantic  etc.  S.  S.  Co.  v.  Flanders,  165  Fed.  323,  91 
C.  C.  A.  307,  action  for  salary  to  date  on  contract  of  employment  was 
no  bar  to  subsequent  action  for  subsequent  salary;  Joline  v.  Metro- 
politan Securities  Co.,  164  Fed.  150,  applying  rule  to  breach  of  contract 
to  pay  money  "as  and  when  required  upon  reasonable  notice,  and  in 
any  event  before  January  1,  1909";  Watson  v.  National  life  etc.  Co., 
162  Fed.  13,  88  C.  C.  A.  380,  where  insurance  company  transferred  its 
assets  to  another  company  and  went  out  of  business,  holders  of  policies 
were  entitled  to  consider  their  contracts  teiminated;  Northwestern  Nat. 
Life  Ins.  Co.  v.  Gray,  161  Fed.  492,  88  C.  C.  A.  430,  transfer  by  life 
insurance  company  of  its  assets  and  assumption  of  contracts  by  trans- 
feree^ is  not  binding  on  policy-holders;  In  re  Spittler,  151  Fed.  944, 


^7  ROEHM  V.  HORST.  178  U.  S.  1-21 

*^«re   bemkrupt,  prior  to  bankruptcy,  gave  notice  lie  would  not  be  able 
Pej-f  oxTm  contract,  other  party  could  prove  claim  against  his  estate  for 
^ajaages  ;  McBath  v.  Jones  Cotton  Co.,  149  Fed.  386,  387,  79  C.  C.  A.  203, 
^  pla.inti&'  agreed  to  deliver^one  thousand  bales  of  cotton  of  specified 
^*^es    l>cfore  October  15th,  and  before  that  time  defendant  refused 
^^ce;pt  cotton  tendered  because  not  np  to  grade,  refusal  was  pre- 
^Y*^  ;    Semet-Solway  Co.  v.  Wilcox,  143  Fed.  842,  74  C.  C.  A.  635, 
jj^;*  ^i^g  rule  in  action  by  employee  for  breach  of  contract  of  employ- 
«o^^  »    Quigley  v.  Spencer  Stone  Co.,  143  Fed.  90,  74  C.  C.  A.  280,  where 
w  ^^iuant  transferred  contract  for  stone  ballast  to  defendants,  who 
eo^^^^^ed  former's  plant  and  agreed  to  pay  therefor  from  proceeds  of 
/a^  v!^^^  ^^  rescission  of  contract  by  defendants,  complainant  could  sue 
^^^*^^ach  of  contract;  In  re  Pettingill  ft  Co.,  137  Fed.  147,  148,  bank- 
^^^     ^    is  such  breach  of  contract  to  purchase  stock  at  stated  price 
^^^^   ^t:  time  subsequent  to  bankruptcy,  that  claim  for  damages  for 
^^^^  *^  is  provable  debtj  Commonwealth  Roofing  Co.  v.  North  American 
^    \^^  ^  Co.,  135  Fed.  986,  68  C.  C.  A.  418,  one  engaged  in  performance 
V^^  ^Mding  contract  for  corporation  for  which  receiver  appointed  has 
^^^able  time  after  receiver's  appointment  to  elect  to  rescind;  Taylor 
^."^ovident  Sav.  etc. Society,  134  Fed.  937,  statement  by  ioBnred  that 
be  did  not  intend  to  pay  premium  on  {policy  made  to  agent  who  had  no. 
authority  to  change  contract  does  not  terminate  policy ;  Supreme  Council 
American  Legion  of  Honor  v.  Lippincott,  134  Fed.  825,  69  L.  R.  A.  803, 
67  C.  C.  A.  650,  where  insurance  society  issued  plaintiff  certificate  for 
five  thousand  dollars,  and  thereafter  reduced  certificates  to  two  thousand 
dollars,  and  plaintiff  protested  but  paid  assessments  on  reduced  amounts, 
he  cannot  thereafter  rescind  and  demand  assessments  paid;  Allen  v. 
Field,  130  Fed.  651,  654,  65  C.  C.  A.  19,  where  defendants  agreed  to 
purchase  product  of  plaintiff's  distillery  for  fifteen  seasons  at  certain 
price,  plaintiff  not  bound  to  operate  distillery  for  term,  after  defend- 
ant's  repudiation  and  market  product  in  order  to  reduce   damages; 
Warner  v.  Cochrane,  128  Fed.  557,  63  C.  C.  A.  207,  holding  lessees  un- 
der renewable  lease  of  asphalt  lands  on  lessor's  wrongful  refusal  to 
renew  may  tender  rent  and  ask^x>^cifie  performance  or  sue  for  breach; 
Daix  V.   Supreme  Council,  127   Fed.   375,  holding  members  may  sue 
to  recover  amounts  paid  in  where  fraternal  life  insurance  association 
by  by-law  reduces  amount    payable  on  certificate;    Supreme  Council 
American  Legion  of   Honor  v.  Black,  123  Fed.  652,  59  C.  C.  A.  414, 
Wding  members  of  fraternal  benefit  association  may  sue  at  once  where 
association  by  by-law  levies  assessment  in  violation  of  insurance  con- 
tracts; Northrop  v.  Mercantile  Trust  etc.  Co.,  119  Fed.  971,  holding  re- 
fusal of  party  to  pay  installment  under  executory  contract  of    stock 
subscription  in  new  company  warrants  suit  at  once  for  breach;  Belton 
Oil  Co.  V.  Kentucky  Refining  Co.,  115  Fed.  1017,  52  C.  C.  A.  680,  re- 
affirming rule   that    after   renunciation    of   continuing   agreement,   by 
one  party,  the  other  has  option  of  suing  immediately  or  waiting  till 
time  of  performance;  Hull  Coal  etc.  Co.  v.  Empire  Coal  etc.  Co.,  113 
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Fed.  261,  51  C.  G.  A.  213,  holding  seller  of  coke  by  weekly  shipments 
may  repudiate  contract  where  buyer  refused  to  pay  for  past  deliveries 
as  per  contract;  In  re  Swift,  105  Fed.'  500,  holding  general  assignment 
by  Massachusetts  broker  who  purchased  stock  for  customer  on  margin 
not  a  eonversion  but  latter  has  option  to  claim  contract;  Wefel  v.  Still- 
man,  151  Ala.  266,  44  South.  209,  discussing  renunciation  in  action  be- 
tween two  brokers  who  had  agreed  to  divide  commissions  on  making  of 
sale;  Worthington  v.  McGarry,  149  Ala.  265,  42  South.  990,  where  party 
was  under  contract  to  secure  options  on  several  properties,  direction 
not  to  proceed  in  reference  to  one  property  breached  the  whole  con- 
tract ;  Wheeler  v.  Krohn,  Fechheimer  &  Co.,  9  Ala.  App.  416,  64  South. 
181,  delivery  of  goods  on  tender  was  unnecessary  to  charge  purchaser 
and  guarantor;  Willoughby  v.  Jemigan,  6  Ala.  App.  275,  60  South.  515, 
refusal  to  receive  machinery  upon  oral  offer  to  deliver  made  further 
tender  unnecessary;  Kirchman  v.  Tuffli  Bros.  Pig  Iron  etc.  Co.,  92  Ark. 
116,  122  S.  W.  240,  breach  of  buyer  entitled  seller  to  recover  without 
proof  he  had  the  goods  on  hand  and  could  deliver;  Neuschtat  v.  Rosen- 
thal, 87  Conn.  404,  87  Atl.  743,  lessor's  refusal  to  proceed  with  repair 
work  constituted  repudiation;  Wells  v.  Hartford  Manilla  Co.,  76  Conn. 
34,  55  Atl.  602,  where  contract  required  one  party  to  furnish  other 
specified  amount  of  pulp  before  certain  date,  shipments  to  be  made  as 
ordered,  notice  from  purchaser  that  no  shipments  be  made  was  not 
anticipatory  breach;  Landvoigt  v.  Paul,  27  App.  D.  C.  429,  repudiation 
of  contract  only  becomes  a  wrongful  act  if  promisee  elects  to  treat  it 
as  such ;  B.  B.  Ford  &  Co.  v.  Lawson,  133  Ga.  245,  65  S.  E.  447,  after 
repudiation  of  contract,  if  other  party  treats  it  as  binding  till  time 
of  i>erformance,  he  cannot  then  depend  on  the  anticipatory  breach; 
Anderson  v.  Kirby,  125  Ga.  68,  54  S.  E.  200,  where  defendant  prom- 
ised to  marry  plaintiff  as  soon  as  mother  got  well,  and  while  mother 
still  ill  defendant  told  plaintiff  he  would  not  marry  her,  she  could  imme- 
diately sue  for  breach;  Cooley  v.  Moss,  123 Ga.  709,  51  S.  E.  626,  where 
land  owner  agrees  to  sell  certain  lot  to  another  but  that  deed  not  to 
be  given  until  he  sells  other  lot,  vendee  may  sue  for  damages  imme- 
diately on  owner  selling  first  lot  to  stranger;  Oklahoma  Vinegar  Co.  v. 
Carter,  116  Ga.  145,  94  Am.  St.  Bep.  112,  42  S.  E.  380,  holding  notice 
from  buyer  of  goods  countermanding  order  amounts  to  breach  of  con- 
tract not  to  rescission,  and  vendor  may  sue  for  breach ;  Smith  v.  Geor- 
gia Loan,  Savings  &  Banking  Co.,  113  Ga.  977,  39  S.  E.  410,  holding 
where  one  party  renounces  contract  of  mutual  obligation,  other  party 
may  treat  same  as  finally  broken  and  sue  for  damages  or  await  per- 
formance; Indiana  life  etc.  Co.  v.  Reed,  54  Ind.  App.  459,  463,  103 
N.  E.  80,  82,  applying  rule  to  renunciation  of  insurance  contract ;  Hoen- 
beck  V.  State,  33  Ind.  App.  614,  71  N.  E.  918,  where  town  liable  to 
teachers  for  damages  for  breach  of  contract,  liability  was  ''indebtedness*' 
within  statute  giving  town  right  to  abandon  control  of  schools  when 
it  has  no  school  indebtedness;  Pate  v.  Ralston,  158  Iowa,  414,  51 
L.  B.  A.  (N.  S.)  736,  139  N.  W.  908,  where  seller  elected  to  stand  oa 
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^^caebed  eontract,  he  cannot  recover,  purchase  price  without  proof  of 
delivery;  Fort  v.  Iowa  Legion  of  Honor,  146  Iowa,  1»9, 123  N.  W.  230, 
mottial  benefit  society  repudiated  its  contract  with  member  by  unlaw- 
fully amending  its  constitution;   Chicago   Qreat  Western  Ry.  Co.  v. 
Iowa  Cent.  Ry.  Co.,  142   Iowa,  471|  119   N.  W.  266,  injunction   not 
proper  remedy  where  lessor  railroad  company  wrongfully  took  posses- 
sion of  leased  switch-track;  McDermott  v.  Mahoney,  139  Iowa,  307, 
115  N.  W.  38,  applying  rule  in  action  by  broker  for  commissions,  where 
he  attempted  to  perform  and  performance  was  refused;  Speirs  v.  Union 
Drop  Forge  Co.,  180  Mass.  92,  61  N.  £.  827,  holding  where  defendant 
failed  to  perform  contract  to  furnish  plaintiffs  shop  with  work  in  mak- 
ing drop  forgings,  latter  may  sue  before  end  of  time;  P.  P.  Emory 
Mfg.  Co.  V.  Salomon,  178  Mass.  583  (see  60  N.  £.  377),  holding  damages 
in  anticipatory  breach  of  contract  for  sale  of  goods  is  difference  be- 
tween contract  and  market  price  on  date  of  i>erf ormance ;  Algate  v. 
City  of  Lansing,  180  Mich.  500,  147  N.  W.  666,  upholdmg  right  of 
contractor  to  bring  action  against  city  for  breach  on  its  refusal  to  make 
partial  payment  for  work  done;  Matteson  v.  Ufiited  States  &  Canada 
Land  Co.,  103  Minn.  410,  115  N.  W.  197,  refusal  by  vendor  to  perform 
renders  tender  by  vendee  of  balance  of  purchase  price  unnecessary; 
O'Neill  V.  Supreme  Council  American  Legion  of  Honor,  70  N.  J.  L.  414, 
57  Atl.  465,  when  insurance  society  issued  member  certificate  for  five 
thousand  dollars  and  thereafter  reduced  certificates  to  two  thousand 
dollars,  member  may  sue  for    damages  for  repudiation  of    contract; 
Wester  v.  Casein  Co.,  206  N.  Y.  515,  Ann.  Oa«.  1914B,  877,  100  N.  E. 
491,  anticipatory  breach  is  not  necessarily  confined  to  place  of  perform- 
ance; Ga  Nun  v.  Palmer,  202  N.  Y.  491,  36  L.  R.  A.  (N.  S.)  922,  96 
N.  E.  102,  aggrieved  party  has  option  to  treat  contract  as  remaining 
in  force  notwithstanding  breach;   Tanenbaum  v.  Federal  Match  Co., 
189  N.  Y.  82,  81  N.  £.  567,  broker's  action  for  breach  was  not  prema- 
turely brought  where  contract  was  made  up  of  various  mutual  obliga- 
tions; Kelly  V.  Security  Mut.  life  Ins.  Co.,  186  N.  Y.  19,  9  Ann.  Oas. 
661,  78  N.  E.  585,  rule  is  not  applicable  to  mutual  life  insurance  poli- 
cies; Pakas  V.  Hollingshead,  184  N.  Y.  216,  112  Am.  St.  Rep.  605,  3 
L.  R.  A  (N.  S.)  1042,  77  N.  E.  42,  applying  rule  to  breach  of  contract 
for  sale  of  goods  to  be  delivered  and  paid  for  in  installments;  Gearty 
V.  Mayor  etc.  of  New  York,  171  N.  Y.  71,  63  N.  E.  806,  holding  con- 
tractor compelled  to  relay  pavement  may  refuse  on  ground  of  compli- 
anee  with  contract  and  sue  for  work  and  materials  or  relay  same  and 
sue  therefor;  Hart-Parr  Co.  v.  Finley,  31  N.  D.  140,  L.  R.  A.  1915E, 
^1,  153  N.  W.  139,  notice  of  cancellation  operated  to  relieve  from 
damages  for  acts  subsequently  performed  under  contract;  Krebs  Hop 
Co.  V.  Livesley,  59  Or.  581,  Ann.  Oas.  19180,  758,  114  Pac.  947,  injured 
party  has  right  to  elect  between  remedies  open  to  him;  Longfellow  y. 
Huffman,  55  Or.  486,  104  Pac.  962,  contract  to  sell  lambs  to  be  raised 
during  two  years  was  severable  and  not  entire;  Inman,  Akers  &  Inman 
V.  Elk  Cotton  Mills,  116  Tcnn.  148,  92  S.  W.  761,  where  seller  refused 
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to  recognize  cancellation  of  order  by  buyer,  it  was  necessary  for  him 
to  tender  goods  before  he  could  recover  for  buyer's  breach;  American 
Legion  of  Honor  v.  Batte,  34  Tex.  Civ.  458,  79  S.  W.  630,  where  insur- 
ance society  issued  member  certificate  for  five  thousand  dollars  and 
thereafter  reduced  certificate  to  two  thousand  dollars,  beneficiary  ^onld, 
after  death  of  member,  recover  on  original  contract;  Mutual  Reserve 
Fund  Life  Assn.  v.  Taylor,  99  7a.  213,  37  S.  E.  856,  holding  member 
of  life  insurance  association  whose  policy  is  forfeited  for  nonpayment 
of  unauthorized  assessment  may  elect  to  sue  or  not;  Miller  v.  Jones, 
68  W.  Va.  527,  86  L.  B.  A.  (N.  S.)  408,  71  S.  E.  249,  where  contract 
for  sale  of  land  was  repudiated,  vendee  could  have  specific  perform- 
ance immediately;  Ward  v.  American  Health  Food  Co.,  119  Wis.  24, 
96  N.  W.  392,  where  defendant  contracted  with  plaintiff  for  railroad 
car  ads  for  twelve  months,  before  end  of  period  defendant  could  stop 
further  performance  on  plaintiffs  part  and  limit  liability  for  remainder 
of  period  to  damages  sustained  for  breach  of  contract;  dissenting  opin- 
ion in  Moore  v.  Security  etc.  Life  Ins.  Co.,  168  Fed.  505,  506,  93 
C.  C.  A.  652,  majority  holding  that  rule  applies  only  to  mutually  execu- 
tory contracts;  dissenting  opinion  in  Kelly  v.  Security  Mut.  Life  Ins. 
Co.,  186  N.  Y.  26,  9  Ann.  Oas.  661,  78  N.  E.  587,  majority  holding 
that  rule  is  not  applicable  to  mutual  life  insurance  policies ;  Watkins  v. 
American  Nat.  Bank,  134  Fed.  37,  67  C.  C.  A.  110,  ai^uendo. 

Distinguished  in  In  re  Montague  &  Oillet,  212  Fed.  453,  claim  of 
employee  of  bankrupt  corporation  for  wrongful  discharge,  was  not 
provable  in  bankruptcy;  Moore  v.  Security  etc.  Life  Ins.  Co.,  168  Fed. 
501,  504,  93  C.  C.  A.  652,  rule  has  no  application  to  money  contracts 
where  one  party  has  fully  performed  his  undertaking;  In  re  Imperial 
Brewing  Co.,  143  Fed.  581,  583,  adjudication  in  involuntary  bankruptcy 
against  corporation  is  not  repudiation  of  its  contract  or  permanent 
disablement  to  perform  contract  to  take  and  pay  for  product  to  be 
grown  by  seller  in  each  of  number  of  future  years ;  Porter  v.  American 
Legion  of  Honor,  183  Mass.  328,  67  N.  E.  239,  holding  by-law  of  benefit 
association  reducing  amount  of  benefit  from  five  thousand  dollars  to 
two  thousand  dollars  and  refusal  to  accept  premiums  on  five  thousand 
dollars  basis  entitles  member  to  no  action. 

Countermand  of  executory  contract  of  sale.    Note,  94  Am.  St.  Rep. 
125. 

Right  to  sue  for  damages  for  anticipatory  breach  of  life  insurance 
contract.    Note,  9  Ann.  Cas.  666. 

Remedies  of  party  to  contract  upon  anticipatory  breach  thereof  or 
prevention  of  performance.    Note,  Ann.  Cas.  1913C,  385. 

Option  to  treat  contract  as  finally  broken  Is  not  extended  to  money  con- 
tracts. 

Approved  in  Washington  County  v.  Williams,  111  Fed.  810,  49  C.  C.  A. 
621,  holding  bondholder  cannot  recover  beyond  amount  due  on  bonds 
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^^^     county  refuses  longer  to  levy  tax  from  whioh  bonds  were  to  be 

^sunages  for  breacb  are  measnred  by  ucerUinliig  wbat  would  Itare 
1>7  nonperformance  at  appointed  time. 
5c.^X>13Toved  in  Williams  v.  De  Soto  Oil  Co.,  213  Fed.  198,  129  C.  C.  A. 
jr^»  Blattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  849,  129  C.  C.  A.  288, 
^^T>k:insville  Milling  Co.  v.  Gwin,  179  Ala.  479,  60  South.  272,  Jebeles 
^    ^olias  Confectionery  Co.  v.  Stephenson,  6  Ala.  App.  108,  111,  60 
Xj^tH.  439,  440,  Alger-Fowler  Co.  v.  Tracy,  98  Minn.  435,  107  N.  W. 
Xi  ^^>   Grand  Forks  Lumber  Co.  v.  McGure  Logging  Co.,  103  Minn.  478, 
B^^    ^.  W.  409,  Trinidad  Asphalt  Mfg.  Co.  v.  Buekstaff  Bros.  Mfg.  Co., 
Ji^^y^efc.  627, 136  Am.  St.  Kep.  710, 126  N.  W.  295,  and  Brooke  v.  Laurens 
^^^ixig  Co.,  78  S.  C.  206, 125  Am.  St.  Rep.  780,  58  S.  E.  808,  all  reaffirm- 
^^  %^^ie ;  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240  U.  S.  283,  60 
K^^^  ^*  644,  36  Sup.  Ct.  308,  upholding  court's  refusal  to  give  instruction 
^^l5^^^^^  ^ing  elements  which  would  not  be  applicable  if  recovery  were 
^^   solely  on  some  of  the  grounds  declared  on ;  Pratt  v.  Auto  Spring 
K^^irer  Co.,  196  Fed.  496,  116  C.  C.  A.  261,  applying  rule  to  claim 
against  bankrupt's  estate  for  difference  between  contract  price  for  auto 
repairs  and  cost  of  production;  Hebron  Mfg.  Co.  v.  Powell  Elnitting  Co., 
171  Fed.  821,  96  C.  C.  A.  489,  erroneous  measure  of  damages  could  hot 
be  complained  of  when  result  was  advantageous  to  party  injured ;  Port- 
land Co.  V.  Searle,  169  Fed.  973,  applying  rule  in  action  for  nonperform- 
ance of  contract  for  construction  of  railroad  equipment  of  special  char- 
acter; River  Spinning  Co.  v.  Atlantic  Mills,  155  Fed.  473,  discussing 
measure  of  damages  where  purchaser  refuses  to  take  goods  seller  has 
not  on  hand  but  has  to  buy  or  manufacture ;  American  China  Dev.  Co.  v. 
Boyd,  148  Fed.  269,  in  action  by  servant  for  breach  of  contract  of  em- 
ployment before  end  of  term,  he  could  recover  contract  price  unpaid  in 
absence  of  proof  by  defendant  that  plaintiff  might  have  obtained  other 
employment;  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143 
Fed.  244,  74  C.  C.  A.  462,  where  contract  for  manufacture  and  delivery 
of  goods  is  repudiated  by  vendee  before  goods  are  manufactured,  dam- 
ages are  difference  between  cost  of  manufacture  and  delivery  and  con- 
tract price ;  Jackson  v.  Washington  etc.  Ry.  Co.,  35  App.  D.  C.  46,  48,  ap- 
plying rule  where,  after  part  performance,  buyer  breached  contract  to 
purchase  railroad  ties;  Robert  R.  Sizer  &  Co.  v.  G.  T.  Melton  &  Sons,  129 
Oa.  152,  58  S.  £.  1059,  discussing  whether  lumber  was  a  commodity  hav- 
ing a  market  value ;  Carolina  Portland  Cement  Co.  v.  Columbia  Imp.  Co., 
3  Ga.  App.  491^  60  S.  £.  282,  profits  one  would  have  made  had  it  not  been 
for  the  breach  are  recoverable;  W.  J.  HoUiday  &  Co.  v.  Highland  Iron 
etc.  Co.,  43  Ind.  App.  351,  87  N.  E.  252,  applying  rule  where  contract 
was  breached  by  buyer  before  the  goods  were  manufactured  by  seller; 
Chas.  E.  &  W.  F.  Peck  v.  Southwestern  Lumber  etc.  Co.,  131  La.  185, 
59  South.  116,  applying  rule  on  breach  of  corporation's  contract  to  buy 
lumber;  Listman  Mill  Co.  v.  Dufrcsne,  111  Me.  107,  88  Atl.  355,  party 
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who  receives  renunciation  cannot  consider  contract  as  subsisting  for  pur- 
pose of  enhancing  damages ;  Dimmick  t.  Hendley,  117  Md.  471,  84  AtL 
176^  declaring  rule  of  damages  where  seller  had  yet  to  acquire  the  prop- 
erty; Barrie  v.  Quimby,  206  Mass.  268,  92  N.  E.  455,  applying  rule  in 
action  for  breach  of  contract  to  purchase  books;  First  Nat.  Bldg.  Co.  y. 
Vandenberg,  29  Okl.  592,  119  Pac.  228,  breach  of  original  contract  did 
not  justify  recovery  of  anticipated  gains  and  profits  of  subcontracts; 
Davidor  v.  Bradford,  129  Wis.  527,  109  N.  W.  577,  upholding  act  of 
party  to  contract  having  a  tendency  to  minimize  damages. 

Distinguished  in  Dunbar  v.  Dunbar,  190  U.  S.  346,  47  L.  Ed.  1090,  23 
Sup.  Ct.  759,  holding  discharge  in  bankruptcy  is  no  bar  to  claim  under 
bankrupt's  agreement  to  pay  diyorced  wife's  annuity  until  death  or  re- 
marriage ;  Roller  v.  Greorge  H.  Leonard  &  Co.,  229  Fed.  615,  617,  discuss- 
ing rule  where  no  definite  time  was  fixed  for  shipment. 

Measure  of  damages  recoverable  by  vendor  for  breach  of  contract 
for  sale  of  goods  deliverable  in  installments.  Note,  Ann.  Cas. 
19130,  123. 

Measure  of  damages  recoverable  by  vendor  for  breach  of  contract 
to  purchase  article  to  be  manufactured.    Note,  7  Ann.  Oas.  1176. 

Measure  of  damages  recoverable  by  vendor  in  case  of  anticipatory 
breach  by  vendee  of  contract  for  sale  of  crops,  nursery  stock,  trees 
or  the  like,  for  future  delivery.    Note,  Ann.  Gas.  19130,  760. 

Measure  of  damages  for  nonperformance  of  contract  for  sale  of 
goods  to  be  delivered  at  different  times.    Note,  23  £.  B.  0.  551. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  62  L.  R.  A.  248. 

178  U.  S.  22-^0,  44  L.  Ed.  961,  20  819.  Ot.  860,  OSBOBNE  Y.  SAK  DIEGO 
LAND  ft  TOWN  CO. 

Bill  of  review  will  lie  for  erroxs  anmrent  on  face  of  record. 
Approved  in  Acord  v.  Western  Pocahontas  Corporation,  156  Fed.  996, 
discussing  grounds  on  which  bill  of  review  is  maintainable  after  term 
of  entry  of  final  decree ;  Hendryx  v.  Perkins,  114  Fed.  808,  52  C.  C.  A. 
435,  holding  decree  entered  on  bill  to  vacate  prior  bill  for  fraud  is  final 
and  appealable;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  445, 
47  L.  Ed.  896,  23  Sup.  Ct.  573,  arguendo. 

''Actual"  does  not  preclude  change. 
Approved  in  United  States  v.  Buchanan,  232  U.  S.  75,  68  L.  Ed.  613* 
34  Sup.  Ct.  237,  defining  '* public  land"  in  act  making  it  unlawful  to 
prevent  any  person  from  peaceably  entering  upon  or  establishing  a  resi- 
dence on  any  tract  of  public  land;  Fiske  v.  Doncette,  206  Mass.  283,  92 
N.  E.  467,  defining  ''actual  purchase  or  sale"  in  Rev.  Laws,  c.  99,  §4. 

What  Is  a  reasonable  charge  for  fatore  services  is  a  legislative  function. 
Approved  in  McCook  Irrigation  etc.  Co.  v.  Burtless,  98  Neb.  146, . 
L.  R.  A.  1916D,  1206, 162  N.  W.  336,  applying  rule  to  contracts  between 
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an  iirigation  e<Kmpany  and  water  users  under  its  diteli;  Pioneer  Tel.  ft 
Tel.  Co.  V.  City  of  Bartlesvilie,  40  OkL  587, 139  Pae.  69{S,  District  Court 
had  no  power  to  compel  telephone  company  to  charge  rates  named  by 
court. 

Power  of  courts  to  fix  or  regiilate  rates  of  public  corporations. 

Note,  9  Ann.  Gas.  823,  824. 
Power  of  court  to  fix  or  r^ulate  rates  of  irrigation  company.    Note, 

16  Ann.  Oas.  800. 
Judiciary's  power   to  fix   public-service  rates.    Note,  8   L  S.  A. 
(N.  S.)  629,  530. 

Begnlatlon  of  rates  below  maxlnmrn  set  by  board  of  snpenrlsors  may  be 
made  by  water  companies  under  OaL  Act  1885,  sections  6»  8. 

Approved  in  San  Diego  Flume  Co.  v.  Souther,  104  Fed.  708,  44  C.  C.  A. 
143,  holding  California  Constitution  declaring  right  to  collect  water  rates 
a  franchise  exercisable  only  conformably  with  law  does  not  affect  col- 
lection of  rentals  before  law  passed. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
Ii.  S.  A.  101. 

State  regulation  of  irrigation  company's  rates.    Note,  12  L.  R.  A. 
(N.  8.)  718,  714. 

Miscellaneous.  Cited  in  San  Di^go  Land  etc  Co.  ▼.  Jasperi  HO  Fed. 
706,  reciting  history  of  litigation. 

178  U.  8.  41-111,  44  L.  Ed.  969,  20  8np.  Ot  747,  KNOWLTON  ▼.  MOOBB. 

Title  of  a  statute  allowing  subjects  taxed  will  be  considered  when  am- 
liigulty  exists. 

Approved  in  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3  Alaska, 
325,  and  Herold  v.  Blair,  158  Fed.  80$,  86  C.  C.  A.  64,  both  reamrming 
rule;  Mackey  v.  Miller,  126  Fed.  162,  62  C.  C.  A.  139,  holding  marginal 
notes  in  Revised  Statutes  may  be  considered  in  indicating  intention  of 
Congress  not  to  alter  previous  act;  Johnson  v.  Butan,  122  Fed.  996,  hold- 
ing medicinal  plasters  made  up  according  to  well-known  medical  formula 
not  "medicinal  proprietary  articles''  within  30  Stat.  462;  The  Kestor, 
UO  Fed.  438,  holding  30  Stat.  755,  act  to  protect  American  seamen  pro- 
hibits prepayment  on  American  soil  or  in  American  waters  of  wages  of 
British  seamen  on  American  ships;  State  v.  Fairbanks,  115  La.  462,  39 
South.  444,  upholding  act  of  1896,  amending  Rev.  Stats.,  §  792,  punish- 
ing assault  by  willful  shooting. 

Oonstmction  of  statute  occasioning  great  Inconvenience  or  inequality  Is 
to  be  avoided. 

Approved  in  United  States  v.  Erie  R.  Co.,  213  Fed.  395,  construing 
term  "common  carrier"  as  used  in  Interstate  Conmierce  Act;  Connole 
V.  Norfolk  etc.  Ry.  Co.,  216  Fed.  826,  826,  applying  rule  in  interpreting 
Ohio  Workmen's  Compensation  Act;  United  States  ▼•  Thompson,  189 
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Fed.  841,  court  cannot  be  influenced  by  what  was  said  in  debate  by 
individual  members  of  Congress  on  passage  of  act;  United  States  ▼. 
Baltimore  etc.  Co.,  184  Fed.  95,  applying  rule  to  Safety  Appliance  Act 
(Act  March  2,  1893,  c.  196,  27  Stats.  531) ;  In  re  Halsey  Electric  etc. 
Co.,  175  Fed.  832,  applying  rule  to  section  64  of  Bankruptcy  Act;  United 
States  V.  Tiffany  &  Co.,  160  Fed.  411,  87  C.  C.  A.  360,  words  "solid  block 
or  mass"  in  Tariff  Act  do  not  refer  to  metal;  Mottley  v.  Louisville  etc. 
R.  Co.,  150  Fed.  411,  act  of  1906,  prohibiting  free  passes  by  interstate 
carriers,  does  not  invalidate  contract  made  twenty  years  prior  thereto  in 
consideration  of  release  of  damages  whereby  carrier  agreed  to  issue  free 
passes  for  life ;  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C.  C.  A. 
358,  construing  Mo.  Rev.  Stats.,  §  7896,  relating  to  effect  of  suicide  on 
liability  on  insurance  policy;  Betts  v.  United  States,  132  Fed.  236,  65 
C.  C.  A.  452,  fact  that  number  of  indictments  against  same  defendant 
for  using  mail  to  defraud  are  ordered  tried  together  to  same  jury  does 
not  affect  right  to  three  peremptories  for  each  indictment ;  United  States 
V.  Lucius  Beebe  &  Sons,  122  Fed.  766,  769,  58  C.  C.  A.  562,  holding  28 
Stat.  552,  authorizing  reliquidation  of  entry,  is  based  on  fluctuation  in 
market  value  of  silver;  Nettleton's  Appeal,  76  Conn.  244,  249,  56  Atl. 
568,  5.70,  upholding  Inheritance  Tax  Act  of  1902 ;  State  v.  Western  Tel. 
Co.,  96  Minn.  18,  104  N.  W.  569,  amendatory  act  of  1901  provides  for 
taxation  of  tangible  and  intangible,  property  of  telegraph  companies 
situated  in  State  as  system;  McGannon  v.  State  ex  rel.  Trapp,  33  Okl. 
154,  Ann.  Cas.  1914B,  620,  124  Pac.  1067,  construing  word  ''for"  as 
meaning  **to  be  applied  to." 

Exercise  of  lawful  attributes  of  taxation  by  State  or  nation  does  not 
affect  other. 

Approved  in  Snyder  v.  Bettman,  190  U.  S.  251,  252,  253,  47  L.  Ed. 
1036,  23  Sup.  Ct.  804,  upholding  succession  tax  imposed  by  act  of  Con- 
gress of  June  13,  1898,  on  bequest  to  municipality  for  public  purposes. 

Power  to  tax  Involyes  power  to  destroy. 
Approved  in  McCray  v.  United  States,  196  U.  S.  56,  58,  49  L.  Ed.  95, 
96,  24  Sup.  Ct.  769,  upholding  act  of  1886,  imposing  excise  on  artificially 
colored  oleomargarine. 

Power  to  destroy,  by  taxation,  limits  taxing  power  to  subjects  lawfolly 
embraced  therein. 

Approved  in  dissenting  opinion  in  Snyder  v.  Bettman,  190  U.  S.  259, 
47  L.  Ed.  1039,  23  Sup.  Ct.  807,  majority  upholding  succession  tax  im- 
posed by  act  of  Congress  of  June  13,  1898,  on  bequest  to  municipality 
for  public  purposes. 

States  may  tax  privilege  of  taking  property  by  devise  and  may  dls- 
criminate  between  relatives. 

Approved  in  Kidd  v.  Alabama,  188  U.  S.  732,  47  L.  Ed.  672,  23  Sup.  Ct. 
402,  upholding  Ala.  Code  1896,  §  3911,  taxing  railroad  stock,  exempting 
stock  in  domestic  roads  and  in  foreign  roads  which  list  substantially  all 
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y  for  taxation ;  Blackstone  ▼.  Miller,  188  U.  8.  205,  207,  47  L.  Ed. 
23  Sup.  Gt.  278,  279,  upholding  New  York  inheritance  tax  law 
i:iig  tax  on  transfer  under  will  of  nonresident  of  debts  due  from 


it  to  regulate  successions  Is  rested  In  States. 

oved  in  State  v.  Travelers'  Ins.  Co.,  73  Conn.  264,  265,  266,  47 

,  303,  upholding  Gen.  Stats.,  §  3916,  for  assessing  at  dilTerent 

liares  in  insurance  companies  held  by  resident  and  by  nonresident; 

ing  opinion  in  Snyder  v.  Bettman,  190  U.  S.  251,  47  L.  Ed.  1086, 

.  Ct.  805,  806,  majority  upholding  succession  tax  imposed  by  act 

s  of   June  13,  1898,  on  bequest  to  municipality  for  public 

«s. 

ght  to  take  property  by  inheritance  or  will  as  natural  right  pro- 
tected by  Constitution.    Note,  9  Ann.  Gas.  727. 


ount  of  each  particular  legacy  is  subject  to  tax. 

^>-oved  in  Estate  of  Chesney,  1  Cal.  App.  33,  81  Pac.  680,  on  peti- 

i^  legatee  for  distribution  in  determining  amount  of  money  in  hands 

5^^  executors,  court  only  required  to  deduct  collateral  inheritance  tax  on 

legiicy;  People  v.  Koenig,  37  Colo.  289,  11  Ann.  Caa.  140,  85  Pac.  1131, 

construing  exemption  clause  in  inheritance  tax  law. 

Denied  in  State  ex  rel.  Gilmore  v.  District  Court,  45  Mont.  342,  Ann. 
Gas.  1914A,  469, 122  Pac.  925,  exemption  refers  to  value  of  entire  estate, 
and  not  to  any  particular  interest  passing  to  distributee. 

Inheritance  tax  is  burden  cast  upon  recipient. 
Approved  in  dissenting  opinion  in  Snyder  v.  Bettman,  190  U.  S.  256, 
258,  47  L.  Ed.  1038,  1039,  23  Sup.  Ct.  805,  majority  upholding  succession 
tax  imposed  by  act  of  Congress  of  June  13,  1898,  on  bequest  to  muni- 
cipality for  public  purposes. 

Inheritance  tax  on  personalty  Is  imposed  on  transmiasion. 

Approved  in  Blair  v.  Herold,  150  Fed.  203,  words  ''by  deed,  grant, 
baigain,  sale  or  gift,"  as  used  in  War  Revenue  Act,  §29,  referred  to 
transfers  without  consideration  only  operative  by  way  of  gift. 

Distinguished  in  Vanderbilt  v.  Eidman,  196  U.  S.  489,  49  L.  Ed.  566, 
25  Sup.  Ct.  331,  interest  of  residuary  legatee  conditioned  on  his  attain- 
ing certain  age  is  not  taxable  under  War  Revenue  Act  1898,  §§'29,  30, 
before  happening  of  contingency. 

Inheritance  tax  imposed  by  war  revenue  act  is  on  the  legacies  and  dls- 
tilbntive  shares. 

Approved  in  Sherman  v.  United  States,  178  U.  S.  151,  44  L.  Ed.  1014, 
20  Sup.  Ct.  780,  holding  tax  is  on  distributive  shares  and  not  on  per- 
sonal estate  of  testator;  Pennsylvania  Co.  for  Insurances  on  Lives  and 
Granting  Annuities  v.   McClain,  105  Fed.  367,   370,   holding  trustee 
holding  property  under  testamentary  disposition  when  act  of  June  13. 
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1898,^  was  passed  ia  not  within  its  terms  and  may  reooter  interest  on 
taxes  paid;  dissenting  opinion  in  Stellwagen  ▼.  Wayne  Probate  Judge, 
130  Mich.  171,  89  N.  W.  730,  majority  holding  under  Michigan  in- 
heritance tax  law  not  taxing  transfer  unless  proi>erty  worth  five  thou- 
sand dollars,  that  amount  deducted  and  tax  levied  on  balance  before 
legacies  paid. 

Construction  of  Inheritance  Tax  Law  with  respect  to  rate  of  taxa- 
tion.   Note,  Ann.  Gas.  1914B,  627. 

Ldability  to  succession  tax  as  dependent  upon  amount  of  estate 
transferred.   Note,  11  Ann.  Oaa.  143. 

All  legacies  not  exceeding  ten  thousand  dollan  are  not  taxed  by  War 
Bevenue  Act  of  1898^  section  29. 

Approved  in  Murdock  v.  Ward,  178  U.  S.  149,  44  L.  Ed.  1013,  20  Sup. 
Ct.  779,  holding  executor  representing  legatees  may  recover  taxes  paid 
<m  legacies  under  ten  thousand  dollara;  Heberton  v.  McClain,  135  Fed. 
228,  where  vested  remainder  is  less  than  ten  thousand  dollars,  no  in- 
heritance tax  is  leviable. 

Inheritance  tax  is  an  excise  tax  and  not  direct  tax  to  be  apportioned. 
Approved  in  McCray  v.  United  States,  195  U.  S.  50, 59,  49  K  Ed.  93,  97, 
24  Sup.  Ct.  769,  upholding  act  of  1886,  imposing  excise  tax  on  artificially 
colored  oleomaigarine;  Spreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S. 
412, 48  L.  Ed,  501,  24  Sup.  Ct.  381,  holding  sx>ecial  excise  tax  on  sugar  re- 
fining imposed  by  War  Revenue  Act  of  1898  not  a  direct  tax;  Thomas  v. 
United  States,  192  U.  S.  370,  48  L.  Ed.  483,  24  Sup.  Ct.  306,  upholding 
stamp  tax  on  memorandum  of  sale  of  certificate  of  stock  imposed  by  act 
of  June  13,  1898,  and  affirming  United  States  v.  Thomas,  115  Fed.  213, 
214,  216;  Eidman  v.  Martinez,  184  U.  S.  689,  46  K  Ed.  703,  22  Sup.  Ct. 
520,  holding  Inheritance  Tax  Act  of  June  13, 1898,  inapplicable  to  Amer- 
ican securities  passing  under  will  executed  abroad  of  nonresident  alien  or 
by  laws  of  Spain ;  Orr  v.  Oilman,  183  U.  S.  287,  289,  46  L.  Ed.  201,  202, 
22  Sup.  Ct.  217,  218,  upholding  New  York  transfer  tax  law  for  taxation 
of  exercise  of  power  of  appointment,  though  property  appointed  be  ex- 
empt by  statute;  Murdock  v.  Ward,  178  U.  S.  143,  145,  147,  149,  44 
L.  Ed.  1011,  1012,  1013,  20  Sup.  Ct.  778,  holding  United  States  bonds  in 
legacy  of  decedent's  estate  taxable  under  War  Revenue  Act  of  1898; 
Sherman  v.  United  States,  178  U.  S.  151,  44  L.  Ed.  1014,  20  Sup.  Ct.  780, 
upholding  tax  imposed  by  act  of  June  13,  1898 ;  fidelity  Ins.  etc.  Co.  v. 
McClain,  178  U.  S.  114,  44  L.  Ed.  998,  20  Sup.  Ct.  775,  upholding  consti- 
tutionality of  War  Revenue  Act  of  1898 ;  High  v.  Coyne,  178  U.  S.  112, 
44  L.  Ed.  997,  20  Sup.  Ct.  747,  upholding  legacy  taxes  levied  by  sections 
29  and  30  of  War  Revenue  Act  of  1898;  Vanderbilt  v.  Eidman,  121  Fed. 
593,  holding,  under  act  of  1898,  tax  on  residuary  estate  left  by  testator 
to  trustee  for  son,  income  to  be  paid,  becomes  fixed  on  passing  of  prop- 
erty;  Ruckpraber  v.  Moore,  104  Fed.  949,  951,  31  Civ.  Proc.  R.  310,  holding 
inheritance  tax  of  War  Revenue  Act  of  1898  does  not  extend  to  property 
passing  under  will  of  nonresident  alien;  Union  Trust  Co.  v.  Probate 
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Judge,  125  MicTi.  492,  84  N.  W.  1102,  holding  Michigan  inheritance  tax, 
Pnb.  Aets  1899,  is  tax  on  privilege  of  transfer;  State  ▼.  Bazille,  97  Minn. 
19,  106  N.  W.  96,  upholding  Inheritance  Tax  Act  of  1905;  Matter  of 
Gihon,  169  N^  Y.  447,  62  N.  E.  661,  holding  inheritance  tax  imposed  by 
War  Revenue  Act  of  1898  not  to  be  deducted  from  value  of  estate  for 
purpose  of  transfer  tax;  Dixon  v.  Ricketts,  26  Utah,  218,  219,  72  Pac. 
948,  upholding  Laws  of  1901  to  tax  gifts,  l^acies  and  inheritances  in 
certain  eases. 

What  is  *' direct  tax*'  within  meaning  of  Federal  Constitution. 
Note,  Ann.  Oas.  1912B,  1330. 

Validity  of  statute  levying  income  tax.    Note,  Ann.  Oas.  1918A, 
1180. 

Classification  for  succession  tax  purpose  on  basis  of  amount.    Note, 
6  K  R.  A.  (N.  S.)  733. 

SnoeesBlon  or  inheritance  tax  is  not  a  tax  upon  property. 
Approved  in  Booth 's  Exr.  v.  Commonwealth,  130  Ky.  102,  83  Ii.  B.  A. 
(N.  8.)  59%  113  S.  W.  64,  Suceession  of  Westfeldt,  122  La.  842,  48 
South.  283,  and  Shaw  v.  Bridgers,  161  N.  C.  258,  76  S.  E.  832,  all  reaf&rm- 
ing  rale;  Uterhart  v.  United  States,  240  U.  S.  603,  6d  L.  Ed.  821,  36 
Sup.  Ct.  418,  in  proceeding  to  recover  Federal  succession  taxes,  New 
York  decree  was  binding  as  to  meaning  and  effect  of  will;  Wheeler  v. 
Sohmer,  233  U.  S.  446,  58  L.  Ed.  1039,  34  Sup.  607,  upholding  jurisdic- 
tion of  State  for  purpose  of  inheritance  taxation  on  promissory  notes; 
Keeney  v.  Controller  of  State  of  New  York,  222  U.  S.  534,  38  L.  B.  A. 
(N.  S.)  1139,  56  L.  Ed.  304,  32  Sup.  Ct.  105,  applying  rule  to  transfer 
by  deed  to  take  effect  after  death ;  Flint  v.  Stone  Tracy  Co.,  220  U.  S. 
148,  Ann.  Cas.  1912B,  1812,  56  K  Ed.  412,  31  Sup.  Ct  342,  Federal  tax 
upon  income  of  corporation  is  not  a  direct  tax;  Hertz  v.  Woodman,  218 
U.  S.  219,  04  L.  Ed.  1007,  30  Sup.  Ct.  621,  inheritance  tax  due  and 
payable  one  year  after  death,  became  an  obligation  immediately  upon 
death  of  testator;  Buck  v.  Beach,  206  U.  S.  408,  51  L.  Ed.  1114,  27  Sup. 
Ct.  712,  property  in  the  shape  of  debts,  not  existing  in  State  of  Indiana, 
cannot  be  taxed  there ;  Chanler  v.  Kelsey,  205  U.  S.  480,  51  L.  Ed.  889, 
27  Sup.  Ct.  550,  upholding  right  of  State  to  regulate  or  to  destroy  in- 
heritances; United  States  v.  Priest,  210  Fed.  336,  337,  it  is  duty  of  ex- 
ecutor to  pay  tax  on  legacies  imposed  by  War  Revenue  Act ;  Eidman  v. 
Baldwin,  206  Fed.  430,  124  C.  C.  A.  310,  leasehold  interest  in  land  is 
personal  property  within  meaning  of  War  Revenue  Act,  and  subject 
to  legacy  tax;  Baldwin  v.  Eidman,  202  Fed.  973,  974  (overruled  in  206 
Fed.  430),  leasehold  passing  under  will  is  not  a  legacy  "arising  from 
personal  property '*;  Herold  v.  Kahn,  169  Fed.  616,  86  C.  C.  A.  698, 
value  of  life  estate  should  be  based  upon  actual  duration  of  tenant's 
life;  In  re  Mackey's  Estate,  46  Colo.  82,  83,  86,  23  L.  B.  A.  (N.  8.)  1207, 
102  Pac.  1076,  1077,  bequests  to  subdivisions  of  the  State  are  not  sub- 
ject to  tax ;  Stone  V.  ElUott,  182  Ind.  462,  106  N.  E.  713,  ri^rht  to  inherit 
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is  not  natural  right;  State  y.  Brodnax,  228  Mo.  46,  137  Am.  St.  Rep. 
613,  128  S.  W.  183,  act  regulating  exchanges  and  imposing  stamp  tax 
on  dealings  for  future  delivery  (Laws  1907,  p.  392),  is  not  discrimi- 
nating; McGannon  y.  State  ex  rel.  Trapp,  33  Okl.  157,  Ann.  Cas.  1914B, 
620,  124  Pac.  1068,  constitutional  provision  requiring  every  act  to  dis- 
tinctly specify  purpose  does  not  apply  to  inheritance  tax  law;  In  re 
McKennan's  Estate,  25  S.  D.  375,  376,  378,  33  L.  R.  A.  (N.  8.)  606,  126 
N.  W.  613,  614,  615,  discussing  intrinsic  nature  of  inheritance  tax  laws ; 
dissenting  opinion  in  Hertz  v.  Woodman,  218  U.  S.  230,  54  Ii.  Ed.  1012, 
30  Sup.  Ct.  621,  majority  holding  that  inheritance  tax  due  and  payable 
one  year  after  death  became  an  obligation  immediately  upon  death  of 
testator. 

Distinguished  in  Cahen  v.  Brewster,  203  U.  S.  550,  51  L.  Ed.  313, 
27  Sup.  Ct.  174,  State  may  exercise  its  power  to  tax  during  any  of 
the  time  it  holds  the  property  from  the  legatee. 

Inheritance  taxation;  its  leading  features.    Note,  127  Am.  St.  Rep. 
1086, 1037, 1041, 1042, 1043, 1044. 

Nature  of  right  to  take  by  will  or  inheritance.    Note,  9  L.  R.  A. 
(N.  8.)  123. 

Nature  of  inheritance  tax.    Note,  38  L.  R.  A.  (N.  8.)  607. 

Constitutionality  of  succession  taxes.    Note,  83  L.  R.  A.  (N.  8.) 
600. 

Liability  of  remainders  to  transfer  tax.    Note,  28  £.  R.  0.  87. 

Validity  of  inheritance  taxes.    Note,  23  £.  R.  C.  105,  106. 

Same  plan  and  method  of  taxation  mnst  be  operative  throughout  XTnited 
States. 

Approved  in  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163 
Fed.  153,  89  C.  C.  A.  595,  reaffirming  rule;  Billings  v.  United  States, 
232  U.  S.  282,  58  L.  Ed.  606,  34  Sup.  Ct.  421,  upholding  claim  of  United 
States  for  excise  tax  upon  foreign-built  pleasure  yacht;  McCoach  v. 
Ninehill  etc.  R.  R.  Co.,  228  U.  S.  301,  57  L.  Ed.  845,  33  Sup.  Ct.  419, 
construing  words  "engaged  in  business"  within  meaning  of  Federal 
corporation  tax  law  of  August  5,*  1909;. Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  173,  174,  Ann.  Cas.  1912B,  1312,  55  L.  Ed.  422,  31  Sup.  Ct  342, 
inequality  of  operation  owing  to  different  local  conditions  does  not 
render  act  of  August  5, 1909,  unconstitutional;  Flint  v.  Stone  Tracy  Co., 
220  U.  S.  158,  Ann.  Oaa.  1912B,  1312,  55  L.  Ed.  416,  31  Sup.  Ct.  342, 
taxation  which  taxes  business  of  corporation  and  exempts  similar  busi- 
ness by  partnership  is  not  invalid  for  want  of  uniformity;  United  States 
V.  Billings,  190  Fed.  365,  upholding  Tariff  Act  of  August  5,  1909,  im- 
posing excise  tax  on  foreign-built  yacht;  People  v.  Union  Trust  Co., 
255  111.  179,  Ann.  Gas.  1913D,  514,  L.  R.  A.  1915D,  450,  99  N.  E.  382, 
appl3dng  rule  where  administration  was  had  in  California  on  personal 
property  of  resident  of  Illinois;  In  re  Estate  of  Anderson,  166  Iowa, 
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622,  62  L.  B.  A.  (N.  S.)  686»  147  N.  W.  1099,  and  In  re  Estate  of  Peter- 
son, 168  Iowa,  517,  L.  B.  A.  1916A,  469,  151  N.  W.  69,  both  upholding 
right  of  State  to  collect  twenty  per  cent  tax  on  property  passing  to 
alien  heirs,  though  tax  on  property  passing  to  resident  heirs  was  only 
five  per  cent;  State  ex  rel.  Ise  v.  Cline,  91  Kan.  419,  423,  50  L.  B.  A. 
(N.  S.)  991,  137  Pac.  933,  935,  inheritance  tax  law  not  in  conflict  with 
eonstitntional  provisions  respecting  tmiformity;  In  re  Fox's  Estate,  154 
Mich.  12,  117  N.  W.  561,  upholding  constitutionality  of  Pub.  Acts  1903, 
p.  277,  No.  195,  imposing  inheritance  taxes;  In  re  Rogers'  Estate,  149 
Mich.  308,  119  Am.  St.  Bep^  677,  11  K  B.  A.  (K.  S.)  1184,  112  N.  W. 
933,  fact  that  two  States  have  taxed  the  right  they  respectively  confer 
according  to  their  own  law  gives  no  cause  for  complaint. 

Distinguished  in  In  re  McKennan's  Estate,  27  S.  D.  140,  145, 148, 158, 
AiUL  Gas.  1918D,  745,  83  L.  B.  A.  (N.  8.)  620,  130  N.  W.  35,  37, 38,  42, 
method  of  progression  provided  by  inheritance  tax  law  (Sess.  Laws 
1905,  c.  54)  is  constitutional. 

The  uniformity  clause  as  to  taxation  imported  hut  geographical  uniform- 
ity. 

Approved  in  Patton  v.  Brady,  184  U.  S.  622,  46  L.  Ed.  720,  22  Sup.  Ct. 
498,  upholding  tax  levied  on  tobacco  by  War  Revenue  Act  of  June  13, 
1898,  in  lieu  of  tax  previously  imposed  by  law;  United  States  v.  South- 
em  P.  R.  R.  Co.,  184  U.  S.  56,  46  L.  Ed.  429,  22  Sup.  Ct.  288,  holding 
bona  fide  purchasers  of  unpatented  Southern  Pacific  Railroad  lands  are 
protected  by  act  of  March  3,  1887,  whether  purchasing  before  or  there- 
after; Fairbank  ▼•  United  States,  11  U.  S.  297,  306,  321,  46  L.  Ed.  868, 
872,  878,  21  Sup.  Ct  654,  657,  658,  holding  prftctieal  construction  of 
constitutional  provision  by  legislative  action  confined  to  cases  of  doubt; 
De  Pass  v.  Bidwell,  124  Fed.  623,  upholding  Foraker  act  of  April  12, 
1900,  taxing  goods  previously  imported  from  Porto  Rico ;  Lyon  v.  Boston 
etc.  R.  R.  Co.,  107  Fed.  387,  holding  New  Hampshire  statute,  providing 
for  survival  of  action  for  death  of  intestate,  enforceable  only  within 
State;  Matter  of  Dows,  167  N.  Y.  231,  60  N.  E.  441,  holding,  under 
New  York  transfer  law,  trust  funds  with  power  of  appointment  exer- 
cised liable  to  taxation,  though  invested  in  bonds  exempt  from  taxation ; 
dissenting  opinion  in  Dooley  v.  United  States,  183  U.  S.  168,  46  L.  Ed. 
185,  22  Sup.  Ct.  69,  majority  upholding  Foraker  Act  of  April  12,  1900, 
imposing  tax  on  goods  imported  into  Porto  Rico;  dissenting  opinion 
in  Downes  v.  Bidwell,  182  U.  S.  352,  356,  45  L.  Ed.  1181,  1133,  21 
Sup.  Ct.  811,  813,  majority  holding  Porto  Rico  not  part  of  United  States 
within  uniformity  clause. 

"Wliethar  a  progressiTe  tax  is  more  Juirt  than  a  proportional  one  is  a 
legislative  question. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  24,  25, 
60  L.  Ed.  604,  36  Sup.  Ct.  244,  upholding  progressive  feature  of  Tariff 
Act  of  October  3, 1913  (38  Stats,  at  Large,  166,  c.  16) ;  Downes  v.  Bidwell, 


178U.S.41-U1        NOTES  ON  U.  6.  REPORTS.  650 

182  U.  S.  278,  45  L.  Ed.  1103,  21  Sup.  Ct.  783,  holding  Congress  has 
large  powers  conferred  npon  it  and  presumed  to  be  judicially  exercised; 
Mark  v.  District  of  Columbia,  37  App.  D.  C.  567,  37  K  S.  A.  (N.  8.) 
440,  upholding  act  imposing  wheel  tax  on  automobiles  which  graded 
tax  according  to  seating  capacity;  Thompson  ▼.  Kidder,  74  N.  H.  93, 
12  Ann.  Oas.  948,  65  Atl.  394,  upholding  imposition  of  inheritance  tax 
without  regiard  to  rule  of  proportion;  In  re  McKennan's  Estate,  25  S.  D. 
382,  390,  392,  33  L.  R.  A.  (N.  8.)  606,  126  N.  W.  616,  619,  620,  uphold- 
ing classification  for  purpose  of  taxation,  and  progressiva  rate  within 
classes;  State  ex  rel.  Bolens  v.  Frear,  148  Wis.  508,  509,  Ann.  Oas. 
1913A,  1147,  L.  B.  A.  1915B,  569,  134  N.  W.  689,  690,  upholding  income 
taxation  of  a  progressive  character;  Nunemacher  v.  State,  129  Wis. 
222,  9  Ann.  Cas.  711,  9  L.  B.  A.  (K.  8.)  121,  108  N.  W.  637,  upholding 
progressive  rate  of  taxation  in  Laws  1903,  p.  65,  c.  44;  dissenting  opin- 
ion in  Beab  v.  State,  139  Wis.  561,  121  N.  W.  351,  majority  holding 
progressive  features  of  Laws  of  1903,  p.  65,  e.  44,  do  not  violate  true 
principles  of  classification. 

Progressive  rate  feature  of  inhexltanee  tax  valid. 
Approved  in  Nettleton's  Appeal,  76  Conn.  241,  56  Atl.  667,  upholding 
Inheritance  Tax  of  1902;  In  re  Morris  Estate,  138  N.  C.  262,  50  S.  E. 
683,  upholding  act  of  1903,  imposing  succession  tax. 

Prohibition  as  to  preferences  in  regnlatioa  of  commeroe  between  ports 
and  duties  considered. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  278,  46  L.  Sd.  1103,  21 
Sup.  Ct.  783,  holding  there  may  be  territories  subject  to  jurisdiction  of 
United  States  which  are  not  of  United  States. 

Legacy  tax  of  aet  of  1898  is  reproduction  of  act  1864. 

Approved  in  Ruckgaber  v.  Moore,  104  Fed.  954,  31  Civ.  Proe.  R.  310, 
holding  American  securities  passing  under  will  of  citizen  of  France 
to  her  daughter,  also  nonresident  alien,  not  subject  to  inheritance  tax 
of  1898. 

Courts  must  not  interfere  to  prevent  tlie  exercise  of  powers  lawfully 
conferred. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  168,  Ann.  Oas.  1912B, 
1312,  55  L.  Ed.  420,  31  Sup.  Ct.  342,  fact  that  right  of  SUtes  to  create 
corporations  may  be  destroyed  by  exercise  of  power  of  Congress  to 
impose  excise  tax  on  doing  of  business  by  corporations,  does  not  war- 
rant judicial  interference ;  State  v.  Tennessee  etc.  Ry.  Co.,  188  Ala.  522, 
66  South.  180,  Tennessee  corporation  doing  buaineas  in  Alabama  was 
subject  to  ad  valorem  taxation  in  Alabama. 

War  Revenue  Act  of  1898  Imposet  inheritance  tax  with  reference  to 
wliole  amount  of  penonaltj. 
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Approved  in  Dixon  v.  Ricketts,  26  Utoh,  223,  225,  72  Pac.  960,  951, 
upholding  Laws  of  1901,  to  tax  gifts,  legacies  and  inheritances  in  cer- 
tain cases. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  299. 

Taxable    personal  income  under  income  tax  statute.    Note,  Ann. 

Oa«.  19130,  988. 
Validity  of  stock  transfer  tax.    Note,  8  L.  B.  A.  (N.  8.)  315. 

Miscellaneous.  Cited  in  Vanderbilt  ▼.  Eidman,  196  U.  S.  497,  49 
L.  Ed.  569,  25  Sup.  Ct.  331,  as  to  practice  in  carrying  out  inheritance 
law  of  1898;  United  States  v.  Robertson,  183  Fed.  714,  106  C.  C.  A. 
149,  constitutionality  of  War  Revenue  Act  is  settled;  Kahn  v.  Herold, 
147  Fed.  583,  as  to  use  of  life  tables  in  ascertaining  value  of  life  estate ; 
Disston  V.  McClain,  147  Fed.  123,  77  C.  C.  A.  340,  testator's  personal 
estate  not  subject  to  legacy  tax  under  War  Revenue  Act,  §§29,  30, 
as  I^acy  of  entirety  for  life  merely  because  fixed  life  income  payable 
out  of  whole  income  in  hands  of  trustee,  and  State  law  charges  it  on 
personalty;  Disston  v.  McClain,  143  Fed.  192,  as  to  use  of  annuity 
tables  in  computing  value  of  life  estate;  People  v.  Reardon,  184  N.  T. 
447,  112  Am.  St.  Rep.  637,  77  N.  E.  975,  upholding  act  of  1905,  imposing 
tax  on  stock  transfers.  , 

178  XT.  a.  111-112,  44  L.  Ed.  907,  20  Sup.  Oi.  747,  HIOH  ▼.  CX>TNB. 
GPourt  Is  compelled  to  deal  wltli  poaltiaD  it  finds  in  the  record. 
Approved  in  Alkon  v.  United  States,  163  Fed.  811,  90  C.  C.  A.  116, 
reaffirming  rule. 

178  XT.  8. 113-114,  44  L.  Ed.  998t  20  Sup.  Ot.  774,  FIDELITY  IKS.  T.  ft  8.  D. 
OO.  ▼.  MeCLAIK. 

Appellate  court  may  so  ftamo  its  Judgment  as  to  prevent  defeat  of  Jus- 
tice. 

Approved  in  Aiken  v.  City  of  Columbus,  167  Ind.  152,  12  Ii.  B.  A. 
(N.  8.)  416,  78  N.  £.  661,  reaffirming  rule. 

178  XT.  8.  115-189,  44  Ii.  Ed.  998,  20  Sap.  Ot.  829,  PLXTMEB  V.  OOUSSB. 

Bight  to  give  and  receive  property  by  will  or  succession,  is  derived  from 
State. 

Approved  in  Stone  v.  Elliott,  182  Ind.  462,  106  N.  E.  713,  and  Suc- 
cession of  Westf eldt,  122  La.  842,  48  South.  283,  both  reaffirming  rule ; 
Keeney  v.  Controller  of  State  of  New  York,  222  U.  S.  533,  88  L.  R.  A. 
(N.  8.)  1139,  66  L.  Ed.  804,  32  Sup.  Ct.  105,  upholding  tax  on  transfers 
intended  to  take  effect  after  death ;  Orr  v.  Oilman,  183  17.  S.  287,  289,  46 
L.  Ed.  201,  202,  22  Sup.  Ct.  217,  218,  upholding  New  York  transfer 
tax  law  taxing  exercise  of  power  of  appointment;  Murdook  v.  Ward, 
XVin--3# 
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178  U.  S.  146,  147,  44  L.  Ed.  1012,  20  Sup.  Ct.  778,  holding  United 
States  bonds  included  in  legacy  or  distributive  share  of  estate  taxable 
under  inheritance  tax  of  War  Revenue  Act  of  1898 ;  Donaldson  v.  State, 
182  Ind.  626,  101  N.  E.  489,  Scotch  claimants,  who  were  nonresident 
aliens,  had  capacity  to  take  and  hold  title  to  land;  In  re  Tuohy's  Estate, 
35  Mont.  436,  90  Pac.  172,  upholding  right  of  legislature  to  impose 
burdens  upon  privilege  of  inheriting  property;  Matter  of  Dows,  167 
N.  Y.  231,  60  N.  E.  441,  holding  trust  funds  as  to  which  appointii^ 
power  is  exercised  are  taxable  under  transfer  tax  law,  though  invested 
in  bonds  exempt  from  taxation;  Commonwealth  v.  Armour  &  Co.,  118 
Va.  250,  87  S.  B.  613,  upholding  Tax  Law,  §  45,  requiring  every  mer- 
chant to  pay  license  tax  for  privilege  of  doing  business  in  State;  In  re 
Stixrud's  Estate,  58  Wash.  350,  Ann.  Oaa.  1912A,  850,  33  L.  R.  A. 
(K.  S.)  632,  109  Pac.  348,  inheritance  tax  of  twenty-five  per  cent  on 
property  passing  to  Swedish  heirs  impairs  rights  guaranteed  them  by 
treaty;  dissenting  opinion  in  Chanler  v.  Kelsey,  205  U.  S.  480,  51  L.  Ed. 
889,  27  Sup.  Ct.  550,  majority  upholding  imposition  of  transfer  tax 
upon  certain  estates  arising  under  appointment  conferred  by  deed. 

Distinguished  in  Black  v.  State,  113  Wis.  223,  89  N.  W.  528,  holding 
invalid  for  discrimination  Laws  of  1899,  taxing  inheritances;  gifts  and 
sales  exempting  inheritances  from  estates  under  ten  thousand  dollars  in 
value. 

Right  to  take  property  by  inheritance  or  will  as  natural  right 
protected  by  Constitution.    Note,  9  Ann.  Oas.  726. 

Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Oas.  30. 
Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.  (N.  8.) 

600. 
Validity  of  inheritance  taxes.    Note,  23  E.  R.  0.  105,  106. 

Inheritance  tax  is  not  on  the  property  inherited,  but  on  privilege  of  in- 
heriting. 

Approved  in  Foreman  v.  Fontenot,  131  La.  928,  60  South.  619,  re- 
affirming rule;  Hopkins  Appeal,  77  Conn.  652,  60  Atl.  661,  constming 
Rev.  1902,  §§2367-2377,  imposing  death  duties  on  estates  of  deceased 
persons;  Booth's  Exr.  v.  Commonwealth,  130  Ky.  102,  106,  33  L.  R.  A. 
(N.  S.)  592,  113  S.  W.  64,  65,  inheritance  tax  law  does  not  violate  pro- 
visions of  Constitution  with  respect  to  nnifonnity  of  taxation;  In  re 
Coreirs  Estate,  137  La.  706,  69  South.  146,  widow  could  not  be  put  in 
possession  of  that  portion  of  her  husband's  estate  which  had  been 
inherited  by  his  and  her  children,  until  inheritance  tax  due  from  children 
had  been  paid;  Succession  of  Kohn,  115  La.  73,  38  South.  899,  State 
and  municipal  bonds,  though  exempt  from  taxation  are  taxable  under 
inheritance  tax  law;  Washington  County  Hospital  Assn.  ▼.  Mealey's 
Estate,  121  Md.  281,  Ann.  Caa.  1915B,  1050,  48  L.  R.  A.  (N.  S.)  373, 
88  Atl.  139,  provisions  in  charter  of  corporation  legatee  could  not  ex- 
empt it  from  inheritance  tax  imposed  by  law;  Kingsbury  v.  Chapin,  196 
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Mass.  537,  13  Ann.  Oas.  738,  82  N.  E.  702,  succession  tax  on  stock  of 
railroad  company  doing  business  in  two  States,  should  be  valued  only  on 
that  portion  within  State ;  Farr  Alpaca  Co.  v.  Commonwealth,  212  Mass. 
164,  98  N.  E.  1080,  upholding  excise  tax  upon  franchise  of  corporation; 
State  V.  Bazille,  97  Minn.  19,  106  N.  W.  96,  upholding  Inheritance  Tax 
Act  of  1995;  dissenting  opinion  in  Wyatt  v.  State  Board  of  Equaliza- 
tion, 74  N.  H.  587y  70  Atl.  404,  majority  holding  that  tax  of  one  per 
cent  on  deposits  in  savings  banks  is  a  tax  on  property. 

Liability  of  debt  due  nonresident  from  resident  to  succession  tax. 
Note,  4  L.  B.  A.  (N.  S.)  956. 

Nature  of  right  to  take  by  will  or  inheritance.    Note,  9  L.  B.  A. 
(N.  S.)  123. 

Inheritance  tax  on  debt  due  nonresident  secured  on  land  within 
State.    Note,  9  L.  B.  A.  (N.  8.)  1104. 

Applicability  of  general  tax  exemptions  to  inheritance  or  succession 
taxes.    Note,  23  L.  B.  A.  (N.  8.)  1208. 

Inheritance  taxation;  its  leading  features.    Note,  127  Am.  8t.  Bep. 
1037,  1059,  1065. 

Nature  of  inheritance  tax.    Note,  38  L.  B.  A.  (N.  8.)  610. 

Whether   general    exemption    from   taxation    comprehends    death 
duties.    Note,  1  B.  B.  0.  879. 

Ldability  of  remainders  to  transfer  tax.    Note,  23  E.  B.  0.  87. 

Inheritance  tax  can  be  assessed  a^^ainst  whole  estate,  though  composed 
in  part  of  United  States  bonds. 

Approved  in  Succession  of  Levy,  115  La.  384, 385, 39  South.  39,  following 
rule;  Nettleton's  Appeal,  76  Conn.  249,  56  Atl.  570,  upholding  inherit- 
ance tax  of  1902. 

Distinguished  in  Home  Saving  Bank  v.  Des  Moines,  205  U.  S.  516, 
61  L.  Ed.  909,  27  Sup.  Ct.  571,  Iowa  Code,  §1322,  directly  taxing 
national  securities,  violates  immunity  of  United  States  bonds  from  State 
taxation. 

Liability  of  transfer  of  United  States  and  other  governmental  bonds 
or  securities  to  succession  tax.    Note,  5  Ann.  Oas.  874. 

State  may  tax  capital  stock  of  corporation  holding  United  States  bonds. 

Approved  in  Snyder  v.  Bettman,  190  U.  S.  250,  47  L.  Ed.  1036,  23 
Sup.  Ct.  803,  804,  upholding  succession  tax  imposed  by  act  of  June 
13,  1898,  upon  bequest  to  municipality  for  public  purposes;  Ruckgaber 
v.  Moore,  104  Fed.  951,  31  Civ.  Proc.  R.  310,  holding  War  Revenue  Act 
of  1898,  imposing  inheritance  tax,  does  not  refer  to  property  of  non- 
resident alien  not  passing  under  intestacy  law  of  any  State. 

Distinguished  in  dissenting  opinion  in  Snyder  v.  Bettman,  190  U.  S. 
256,  47  L.  Ed.  1038,  23  Sup.  Ct.  805,  806,  majority  upholding  succes- 
sion  tax  imposed  by  act  of  June  13,  1898,  upon  bequest  to  municipality 
for  public  purposes. 
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State  taxation  of  Federal  bonds  and  obligations.  Note,  4  Aim.  Oas. 
936,  987. 

Miscellaneous.  Cited  in  In  re  Stanton's  Estate,  142  Mich.  496,  105 
N.  W.  1124,  constrning  Inheritance  Tax  Act  of  1899. 

178  U.  &  139-149,  44  L.  Ed.  1009,  20  Sop.  Ot.  776,  MOBDOOK  T.  WABD. 

Where  parties  proceeded  on  mutual  mistake  of  law,  practical  injustice 
should  be  avoided. 

Approved  in  Mossberg  v.  Nutter,  124  Fed.  967,  60  G.  C.  A.  98,  holding 
dismissal  of  appeal  warranted  by  trial  court's  request  for  return  of 
record  for  newly  discovered  evidence  in  patent  case;  Greene  v.  United 
Shoe  Machinery  Co.,  124  Fed.  962,  60  C.  C.  A.  93,  holding  Circuit  Court 
of  Appeals  cannot  remand  without  reversing  or  modifying  decree; 
dissenting  opinion  in  Clark  v.  Belt,  223  Fed.  581, 138  C.  C.  A.  1,  major- 
ity holding  that  judgment  will  not  be  reversed  because  rendered  on 
erroneous  theory. 

United  States  bonds  included  in  a  legacy  are  not  exempt  ttom  tax. 
Approved  in  Snyder  v.  Bettman,  190  U.  S.  252,  47  L.  Ed.  1037,  23 
Sup.  Ct.  804,  upholding  succession  tax,  under  act  of  June  13,  1898,  on 
bequest  to  municipality  for  public  purposes;  Orr  v.  Oilman,  183 \F.  S. 
289,  46  L.  Ed.  202,  22  Sup.  Ct.  218,  upholding  New  York  transfer  tax 
law  taxing  remainders  created  by  will  before  precedent  estates  terminate 
and  remainders  vest;  Sherman  v.  United  States,  178  U.  S.  151,  152, 
44  L.  Ed.  1014,  1015,  20  Sup.  Ct.  780,  holding  bonds  of  United  States 
and  income  therefrom  are  taxable  under  inheritance  tax  law;  Nettle- 
ton's  Appeal,  76  Conn.  249,  56  Atl.  570,  upholding  inheritance  tax  law 
of  1902;  Farr  Alpaca  Co.  v.  Commonwealth,  212  Mass.  164,  98  N.  £. 
1080,  imports  in  United  States  bonded  warehouse  are  no  more  free  from 
State  taxation  than  United  States  bonds;  Matter  of  Dows,  167  N.  Y. 
231,  60  N.  E.  441,  holding  trust  funds,  after  exercise  of  power  of 
appointment,  taxable  under  New  York  transfer  tax  law,  though  invested 
in  nontaxable  bonds. 

Inheritance  taxation — ^Ita  leading  features.  Note,  127  Am,  St.  Bop. 
1065. 

Nature  of  inheritance  tax.    Note,  33  L.  R  A^  (N.  8.)  610. 

Applicability  of  general  tax  exemptions  to  inheritance  or  succes- 
sion taxes.    Note,  23  L.  E.  A.  (N.  S.)  1208. 

YHiether  general  exemption  from  taxation  comprehends  death 
duties.    Note,  1  B.  B.  0.  879. 

Refund  by  or  recovery  from  United  States  of  Internal  Revenue  tax. 
Note,  Ann.  Oas.  1916A,  299. 

178  V.  S.  150-152,  44  L.  Ed.  1614,  20  Sup.  Ot.  779,  BHRBTffAN  T.  UNITED 
STATES. 

Refund  by  or  recovery  from  United  States  of  Internal  Revenue  tax. 
Note,  Ann.  Oa«.  1916A.  299. 
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178  XJ.  S.  153-107,  44  L.  Ed.  1015,  20  Sup.  Ot.  880,  CHESAPEAKE  ft  O.  B.  B. 
00.  T.'HOWABD. 

IllogaUt7  of  azr»ng«ment  for  numiiig  trains  no  defense  to  servant's  neg- 
ligence. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  77  C.  C.  A-  499,  holding 
fwnk  liable  for  assisting  in  scheme  to  defrand  bj  means  of  confidence 
game. 

Ballroad  company  mnning  train  is  not  relieved  ttum  liability  by  ezist- 
anoe  of  lease  to  anotber  company. 

Approved  in  Tyler  v.  Pennsylvania  R.  R.  COb,  18  App.  D.  C.  46,  re- 
affirming role. 

Execution  of  lease  does  not  necessarily  terminate  management  by  lessor. 
Approved  in  Pennsylvania  R.  R.  Co.  v.  Anoka  Nat.  Bank,  108 
Fed.  487,  47  C.  C.  A.  454,  affirming  judgment  for  plaintiff  where  evi- 
dence showed  inferentially  that  line  on  which  loss  occurred  was  managed 
and  controlled  by  defendant,  though  leased  to  another;  Chesapeake 
Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C.  74,  railway  company  conducting 
pleasure  resort  under  ostensible  management  of  hotel  company  was 
liable  for  accident. 

If  fair-minded  men  miglit  come  'to  diif erent  concliislons  from  the  evi- 
dence, it  most  be  submitted  to  Jury. 

Approved  in  Colbert  v.  Anacostia  etc.  R.  R.  Co.,  41  App.  D.  C.  178, 
applying  rule  in  action  for  personal  injuries  by  one  who  had  executed 
a  release  of  her  claim. 

Tender  of  return  of  consideration  made  during  trial  is  sufficient. 
Approved  in  Rockwell  v.  Capital  Traction  Co.,  25  App.  D.  G.  113, 
in  order  to  avoid  release  on  ground  of  *fraud,  tender  or  offer  to  return 
IB  not  a  condition  precedent  to  action. 

One  who  fails  to  read  instrument  before  signing  it  cannot  avoid  it  on 
ground  of  fraud. 

Approved  in  Toledo  Computing  Scale  Co.  v.  Garrison,  28  App.  D.  C. 
249,  reaffirming  rule. 

178  XT.  8.  168-186,  44  li.  Ed.  1021,  20  Sup.  Ot.  842,  OASTNEB  Y.  OOFFMAN. 

No  one  will  be  protected  in  use  of  name  which  others  have  equal  right 
to. 

Approved  in  Esselstyn  v.  Holmes,  42  Mont.  52,  114  Pac.  122,  where 
coal  was  mined  by  both  parties  in  Owl  Creek  coal  fields,  one  of  them 
was  not  entitled  to  exclusive  use  of  "Owl  Creek  Coal"  as  a  trade  name. 

Use  of  geographical  name  as  unfair  competition.    No0b,  10  Ann. 
Oas.  71,  72. 

Risrht  to  protection  in  use  of  geographical  name.    Note,  26  L.  B.  A. 
(N.  S.)  75. 
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In  absence  of  soma  posittye  legal  rlgbt,  equity  cannot  create  remedy. 
Approved  in  Atlas  Mfg.  Co.  v.  Street,  204  Fed.  406,  47  L.  R.A.  (N.  S.) 
1002,  122  C.  C.  A.  568,  dissolving  preliminary  injunction  to  restrain 
use  of  a  certain  name  given  to  detective  stories  where  no  copyright  had 
been  taken  out;  Dewey  Hotel  Co.  v.  United  States  Electric  Lighting  Co., 
17  App.  D.  C.  368,  applying  rule  where  bill  to  restrain  nuisance  made 
no  case  for  equitable  relief. 

Final  decree  dismissing  bill  for  injunction  may  be  directed  by  Circuit 
Court  of  Appeals  in  reversing  decree  for  temporary  injunction  wbere  bill  Is 
devoid  of  equity  upon  its  face  and  no  supplementary  evidence  can  be  offered 
which  will  change  result. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  287,  49 
L.  Ed.  760,  25  Sup.  Ct.  493,  lack  of  finality  in  decree  reversing  Circuit 
Court's  grant  of  preliminary  injunction  as  bar  to  certiorari  to  Circuit 
Court  of  Appeals  where  record  presented  whole  case  to  that  court. 

178  V.  S.  186-195,  44  L.  Ed.  1028,  20  Sup.  Ct.  873,  CLABEE  V.  CLABKE. 

laocal  law  of  State  as  announced  by  its  court  of  last  resort  is  binding 
on  Federal  court. 

Approved  in  Ehmen  v.  City  of  Gothenburg,  200  Fed.  566, 119  C.  C.  A. 
44,  reaffirming  rule ;  Williams  v.  Gay  lord,  186  U.  S.  168,  46  L.  Ed.  1108, 
22  Sup.  Ct.  802,  holding  Federal  courts  concluded  by  California  de- 
cision as  to  ratification  by  stockholders  of  encumbrance  of  mining 
corporation  on  its  ground;  Orr  v.  Gilman,  183  U.  S.  286,  46  L.  Ed.  201, 
22  Sup.  Ct.  217,  upholding  New  York  transfer  tax  law,  imposing  tax 
on  exercise  of  power  of  appointment,  as  construed  by  State  court; 
Blythe  v.  Hinckley,  180  U.  S.  341,  45  L.  Ed.  562,  21  Sup.  Ct.  394,  up- 
holding Cal.  Civ.  Code,  §  671,  declaring  alien  capable  of  inheriting  and 
holding  land  within  State;  Abraham  v.  Casey,  179  U.  S.  218,  45 
L.  Ed.  160,  21  Sup.  Ct.  91,  holding  highest  State  court's  decision  as  to 
sale  and  record  of  title  and  right  of  mortgage  creditors  binds  Federal 
court ;  In  re  Bradley,  225  Fed.  309,  applying  rule  in  determining  whether 
lease  of  saloon  was  binding  on  tenant  after  prohibition  of  sale  of  in- 
toxicating liquors  took  effect  in  Alabama;  Thompson  v.  Sloss-Sheffield 
Steel  etc.  Co.,  209  Fed.  840,  126  C.  C.  A.  564,  following  rule  in 
cases  involving  construction  of  conveyances  of  interest  in  real  estate 
situated  in  Alabama;  Hood  v.  McGehee,  189  Fed.  206,  Federal  court 
concluded  by  Alabama  decision,  even  though  it  appeared  to  be  con- 
trary to  current  of  authority;  Dickson  v.  Wildman,  183  Fed.  403,  105 
C.  C.  A.  618,  applying  rule  in  construing  deed  where  there  was  a  repug- 
nant conflict  between  recitals  and  granting  clause;  Gay  v.  Hudson  River 
Electric  Power  Co.,  178  Fed.  506,  where  two  decisions  of  highest  court 
conflict,  latest  must  control;  Simpson  County  v.  Wisner-Cox  Lumber 
etc.  Co.,  170  Fed.  55,  95  C.  C.  A.  227,  applying  rule  in  determining 
estate  created  by  leases  of  school  lands  in  Mississippi  for  ninety-nine 
years. 
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Courts  of  State  in  ^iliich  Judgment  Is  presented  may  inquire  into  jnris- 
diction  of  court  by  which  Judgment  was  rendered. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  209,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  whether  one  was  privy 
to  judgment  rendered  in  sister  State  must  be  determined  by  law  of 
State  where  question  arises. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  81  Rep. 
321. 

Law  of  State  in  which  land  is  situated  governs  its  transmission. 
Approved  in  Olmsted  v.  Olmsted,  216  U.  S.  393,  25  L.  R.  A.  (N.  S.) 
1292,  64  L.  Ed.  632,  30  Sup.  Ct.  292,  there  is  nothing  in  Federal  Con- 
stitution requiring  courts  of  New  York  to  give  force  and  effect  to  Mich- 
igan statute  80  as  to  control  devolution  of  title  to  lands  in  New  York; 
Fauntleroy  v.  Lum,  210  U.  S.  237,  52  L.  Ed.  1042,  28  Sup.  Ct.  641, 
judgment  of  Missouri  court  based  upon  an  award  in  arbitration  pro- 
ceedings in  Mississippi  could  not  be  impeached  in  Mississippi;  Higgins 
V.  Eaton,  188  Fed.  961,  will  of  real  estate  must  be  executed  in  accord- 
ance with  law  of  State  where  land  is  situated;  Appeal  of  Murdoch, 
81  Conn.  686,  129  Am.  St.  Rep.  231,  72  Atl.  293,  it  is  for  the  court  of 
the  domicile  of  testator  to  construe  his  will  so  far  as  respects  matters 
subject  to  its  jurisdiction;  Bartlett  v.  Sears,  81  Conn.  48,  70  Atl.  39, 
court  of  testator's  domicile  has  power  to  construe  will  as  to  execution 
of  trust  where  part  of  funds  have  been  invested  in  real  estate  in  other 
States;  Curtis  v.  Armagast,  158  Iowa,  517,  138  N.  W.  877,  action  for 
cancellation  of  deed  on  ground  of  fraud  which  was  executed  in  sister 
State  was  not  barred  in  Iowa  because  barred  in  sister  State;  Fall  v. 
Fall,  75  Neb.  130,  132,  113  N.  W.  179,  180,  decree  of  divorce  granted 
in  Washington  cannot  compel  conveyance  of  land  situated  in  Nebraska. 

Conflict  of  laws  as  to  wills.    Note,  2  L.  R.  A.  (N.  S.)  458. 

178  n.  8.  196-205,  44  L.  Ed.  1033,  20  Sup.  Ot.  876,  BBOWKINa  T.  DE  FOBB. 

One  who  acted  in  Ignorance  of  deception  would  not  be  precluded  from 
resclaBlon. 

Approved  in  Ginn  v.  Almy,  212  Mass.  500,  99  N.  E.  282,  reaffirming 
rule. 

Attaching  creditors  must  show  fraudulent  purchase  with  mortgagee's 
party  thereto. 

Approved  in  Nicholls  v.  McShane,  16  Colo.  App.  168,  169,  170,  64 
Pac.  376,  377,  holding  mortgagee  of  goods  procured  by  merchant  through 
fraud  may  hold  same  as  against  seller  where  ignorant  of  fraud. 

178  XT.  &  205-216,  44  L.  Ed.  1038,  20  Snp.  Ot.  856,  MOBAN  ▼.  HOBSKT. 

Where  State  court  decides  matter  of  general  law  broad  enough  to  sua- 
tain  the  Judgment,  Federal  court  will  not  consider  the  Federal  qnettions  in- 
volved. 
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Approved  in  Barker  v.  Bntte  Consolidated  Min.  Co.,  215  U.  S.  585, 
54  L.  Ed.  838,  30  Sup.  Ct.  404,  following  rule;  Preston  v.  Cliicago,  226 
U.  S.  450,  57  L.  Ed.  295,  33  Sup.  Ct.  177,  where  court  below  held  right 
to  relief  was  barred  by  laches,  Federal  Supreme  Court  will  not  review 
alleged  Federal  questions;  Gaar  &  Scott  Co.  v.  Shannon,  223  U.  S. 
471,  56  L.  Ed.  512,  32  Sup.  Ct.  236,  decision  of  Federal  question  by 
State  court  which  repts  on  non-Federal  point  cannot  be  reviewed  in 
Federal  Supreme  Court;  Hale  v.  Lewis,  181  U.  S.  480,  45  L.  Ed.  963, 
21  Sup.  Ct.  680,  holding  State  decision  that  corporation  is  estopped 
by  action  of  directors  to  question  constitutionality  of  statute  not  re- 
viewable; Jopling  V.  Chachere,  107  I/a.  529,  536,  32  South.  246,  249, 
holding  tax  title  not  attackable  for  latent  defects  therein  where  pur- 
chaser in  possession  for  thirty  years;  dissenting  opinion  in  Creswill  v. 
Grand  Lodge  K.  of  P.,  225  U.  S.  263,  56  L.  Ed.  1081,  32  Sup.  Ct.  822, 
majority  holding  where  Federal  right  is  denied,  matter  is  open  to  re- 
view in  Federal  Supreme  Court  on  writ  of  error  to  State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court  Note,  63  L.  R.  A. 
43,  53. 

Patents  procured  by  fraud  are  not  roid,  but  Toidable. 
Approved  in  United  States  v.  Koleno,  226  Fed.  182,  government  may 
elect  to  rescind  patent,  or  ratify  it  and  sue  for  damages;  Emerson  v. 
Kennedy  Min.  &  Mill.  Co.,  169  Cal.  722,  723,  147  Pac.  940,  941,  uphold- 
ing town-site  patent  embracing  territory  consisting  of  mining  claims 
previously  located  and  worked;  dissenting  opinion  in  Morrow  v.  Warner 
Valley  Stock  Co.,  56  Or.  356,  101  Pac.  187,  majority  holding  that  final 
receipt  issued  to  one  claiming  land  as  a  homestead  ia  equivalent  to  a 
patent. 

Ziaches  is  a  well-recognized  branch  of  equitable  cognizance. 
Approved  in  Tevis  v.  Hammersmith,  170  Ind.  295,  84  N.  E.  340,  and 
Sinclair  v.  Gunzenbauser,  179  Ind.  132,  98  N.  E.  56,  both  reaffirming 
rule;  Osceola  Land  Co.  v.  Henderson,  81  Ark.  439,  100  S.  W.  898,  suit 
to  quiet  title  was  barred  by  laches  as  against  purchasers  at  tax  sale 
who  had  made  improvements;  Wooten  v.  Murrell,  134  Ky.  45,  119 
S.  W.  192,  where  heirs  of  intestate  made  oral  partition  of  land  they 
were  estopped  after  twenty  years  to  claim  any  portion  not  allotted. 

178  U.  8.  215-229,  44  L.  Ed.  1042,  20  Bop.  €^  849,  TABPEY  Y.  AiAOSEN. 

Law  deals  tenderly  wltli  one  who  goes  on  public  land  witb  view  to  mak- 
ing home  thereon. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  U.  8.  33,  52  L.  Ed. 
946,  28  Sup.  Ct.  600,  homesteader  who  complies  with  legal  regulations 
may,  when  he  enters  the  land,  embrace  in  his  claim  land  in  contiguous 
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quarter-sections;  United  States  v.  Bagnell  Timber  Co.,  178  Fed.  800, 
102  C.  C.  A.  243,  in  action  by  United  States  for  timber  taken  from 
public  land,  trespassers  and  their  vendees  cannot  plead  the  doctrine 
of  relation  back  for  mor6  than  a  year  prior  to  an  entry  which  ripens 
into  a  patent ;  United  States  v.  Hanson,  167  Fed.  886,  93  C.  C.  A.  371, 
act  of  entering  on  unsurveyed  public  land  with  intention  to  enter  same 
as  homestead  does  not  divest  government  of  power  to  devote  same  to 
public  purpose;  Wadkins  v.  Producers'  Oil  Co.,  130  La.  322,  57  South. 
942,  where  wife  dies  between  time  homesteader  makes  entry  and  gov- 
ernment issues  patent,  it  does  not  fall  into  community;  dissenting 
opinion  in  Trodick  v.  Northern  Pac.  Ry.  Co.,  164  Fed.  922,  923,  925, 
90  C.  C.  A.  653,  majority  holding  that  unsurveyed  land  within  limite  of 
grant  to  railroad  company,  which  was  actually  occupied  by  settler,  did 
not  pass  under  grant ;  dissenting  opinion  in  Produoers'  Oil  Co.  v. 
Hanszen  (La.),  61  South.  762,  majority  holding  locator  on  placer 
grounds  is  equitable  owner,  and  can  protect  his  rights  in  court ;  dissent- 
ing opinion  in  Morrow  t.  Warner  Valley  Stock  Co.,  56  Or.  353,  101 
Pac.  186,  majority  holding  final  receipt  issued  to  one  claiming  land  as 
homestead  is  equivalent  to  a  patent. 

• 

Biglit  of  occupant  intending  to  homestead  not  defeated  for  want  of 
place  to  record  intent. 

Approved  in  Oregon  etc.  B.  R.  Co.  y.  United  States,  189  U.  S.  114, 
47  L.  Ed.  731,  23  Sup.  Ct.  620,  upholding  rights  of  bona  fide  settler  on 
indemnity  land  before  selection  to  supply  place  land  by  railroad;  Nelson 
V.  Northern  Pacific  Ry.  Co.,  188  U.  S.  123,  47  L.  Ed.  413,  23  Sup.  Ct. 
307,  holding  settler  occupying  in  good  faith  lands  within  indemnity 
limits  of  railroad  grant  after  withdrawal,  but  before  definite  location 
of  road,  may  complete  title;  United  States  v.  Blendauer,  122  Fed.  706, 
holding  homestead  settler  cutting  timber  for  house  before  filing  entry 
not  liable  as  trespasser  where  prevented  from  filing:  same  by  prohibition 
against  record. 

Mere  occupation  of  public  lands  giyes  no  rigbt  against  government. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  15,  61  L.  B.  A.  230,  50  C.  C.  A.  79,  holding  where  land  is  being 
explored  for  oil  and  is  not  vacant  and  open  to  settlement,  occupancy 
thereof  can  give  no  rights. 

Distinguished  in  dissenting  opinion  in  Cosmos  Exploration  Go.  v.  Gray 
Eagle  Oil  Co.,  112  Fed.  20,  61  L.  B.  A.  230,  50  C.  C.  A.  79,  majority 
holding  equity  will  not  interfere  to  decide  right  of  possession  where 
defendants  on  land  exploring  for  oil. 

Bfttre  oeoipancsr  giyes  no  ilght  as  against  railroad. 
Ajiproved  in  Eastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  811,  deter- 
mining confiicting  rights  of  pre-emption  and  grantees  under  graut  tu 
State  in  aid  of  military  road. 
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OccQpants  of  public  lands  are  not  trespassers. 
Approved  in  Waring  v.  Loomis,  36  Wash.  90,  76  Pac.  512,  possessor 
of  government  land  with  intent  to  lawfully  acquire  title  thereto  from 
government  acquires  possessory  right  subject  to  sale. 

Filing  definite  location  map  passes  railroad  grant. 
Approved  in  Eastern  Oregon  Land  Co.  v.  Brosnan,  147  Fed.  812, 
determining  conflicting  rights  of  pre-emptor  and  grantees  under  grant 
to  State  in  aid  of  military  road. 

Congress  in  making  railroad  grant  intended  preMnt  donation  with  rea- 
sonable certainty  of  identification. 

Approved  in  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  193,  194,  66  Pac. 
879,  holding  open,  notorious  possession  for  twenty  years  after  filing  of 
railroad's  map  of  definite  location  gave  possessor  better 'right  than 
railway's  grantee. 

Opposing  rights  of  individual  entryman  to  railroad  company  are  to  be 
determined  by  state  of  record  in  land  office. 

Approved  in  Gould  v.  Pollard,  129  La,  12,  55  South.  692,  reaffirming 
rule;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry.  Co.,  214  Fed. 
924,  131  C.  C.  A.  216,  under  grant  of  right  of  way  for  railroad,  tho 
land  is  acquired  for  railroad  purposes;  United  States  v.  Oregon  etc. 
R.  Co.,  186  Fed.  914,  construing  act  granting  lands  to  railroad  com- 
pany with  proviso  that  they  shall  be  sold  to  actual  settlers  only;  South- 
em  Indiana  Ry.  Co.  v.  Indianapolis  etc.  Ry.  Co.,  168  Ind.  371,  IS 
Ii.  R.  A.  (N.  S.)  197,  81  N.  E.  68,  rights  of  two  opposing  railroad  com- 
panies must  be  solved  by  priority  of  location;  United  States  v.  Oregon 
&  C.  R.  Co.,  152  Fed.  474,  discussing  when  title  passes  under  railroad 
grant;  Southern  Pac.  R.  R.  Co.  v.  United  States,  109  Fed.  923,  48 
C.  C.  A.  712,  holding  railroad  must  select  definite  line  of  location  and 
file  map  thereof  with  the  government;  Oregon  Short  Line  R.  R.  Co.  v. 
Fisher,  26  Utah,  186,  72  Pac.  933,  holding  grant  of  railroad  right  of 
way  does  not  include  land  then  subject  to  uncanceled  homestead  entrj-. 

178  n.  8.  229-289,  44  L.  Ed.  1048,  20  Bnp.  Ot.  886,  McDONlTEIiL  Y.  JORDAN. 
Ai^lication  for  removal  mpst  be  made  before  triaL 
Approved  in  Roderick  Lean  Mfg.  Co.  v.  Knelling,  209  U.  S.  640,  52 
L.  Ed.  917.  28  Sup.  Ct.  757,  following  rule;  Chauncey  v.  Dyke  Bros., 
119  Fed.  10,  56  C.  C.  A.  579,  holding  Arkansas  act  of  1895  gives  mort- 
gagee preference  over  prior  mechanic's  lienor  where  former's  advance 
used  on  improvements  on  property;  McDonnell  v.  Jordan,  108  Fed.  989, 46 
C.  C.  A.  686,  dismissing  appeal  when  Supreme  Court  remanded  cause 
to  State  court;  Empire  Min.  Co.  v.  Propeller  Tow-boat  Co.,  108  Fed. 
904,  holding  act  of  1887-88  was  intended  to  restrict  right  of  removal 
from  State  court. 
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olograph  companies  cannot  enter  on  private  property  without  consent 


in  Louisville  etc.  R.  Co.  v.  Postal  Telegraph-Cable  Co.,  143 
Ga-  333,  85  S.  E.  Ill,  reaffirming  rule ;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania.  R.  R.  Co.,  195  U.  S.  560,  663,  564,  567,  571,  593,  49  L.  Ed. 
319,  S20,  821,  323,  332,  25  Sup.  Ct.  133,  telegraph  company  cannot  enter 
upoxi.  cLxid  occupy  railroad's  right  of  way  without  tatter's  consent ;  West- 
era  XJxaion  Tel.  Co.  v.  Atlanta  etc.  R.  Co.,  227  Fed.  476,  telegraph  com- 
pany ooTild  not  condemn  right  of  way  of  railroad  company  under  act  of 
1866  5  "Western  Union  Tel.  Co.  v.  Georgia  etc.  Banking  Co.,  227  Fed. 
29L,  uiz>laolding  power  of  court  to  assess  amount  to  be  ])aid  by  telegraph 
eompctn.^  to  railroad  company  for  easement;  Western  Union  Tel.  Co.  v. 
Pennsy-lTania  Ry.  Co.,  123  Fed.  38,  59  C.  C.  A.  113  (affirming  120  Fed. 
^^^)»  ta^^z^lding  act  of  1866,  allowing  telegraph  companies  to  occupy  post 
roa^s,  9^ave  no  power  to  occupy  private  property  by  eminent  domain; 
Cosg^ri:^^  V.  Tri-State  Telephone  etc.  Co.,  15  N.  D.  218,  6  L.  R.  A.  (N.  S.) 
^  *^»  ^CJ7  N.  W.  528,  compensation  must  be  made  by  telephone  company 
**.^^  ^^:>xidition  to  imposing  additional  servitude. 

t>ist;5.:t3gui8hed  in  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Western  Union  Tol. 
<^o-,  X3^^  Fed.  518,  55  C.  C.  A.  263,  holding  equity  will  not  compel  tele- 
^  ^**  ^^ompany  occupying  railroad  right  of  way  with  consent  to  remove 
„  .''^-^^■^om  at  expiration  of  lease;  dissenting  opinion  in  Western  Union 
23*-  Co,  V.  Pennsylvania  R.  R.  Co.,  195  U.  S.  585,  589,  49  L.  Ed.  829, 
•  ^^  Sup.  Ct.  133,  majority  holding  telegraph  companies  cannot  enter 
^*id  occupy  railroad's  right  of  way  without  latter's  consent. 

^-'^^^Jademnation  of  right  of  way  for  telegraph  or  telephone  line  along 
:r-ailroad.    Note,  42  L.  R.  A.  (N.  S.)  227. 


^^jjl^      ^^^^«rd  must  show,  by  statement,  In  legal  and  logical  form,  such  as  is  re- 

J.    ^    ^oi  good  pleading,  that  Federal  question  is  involved. 

Q^     ^X>:r*oved  in  Jones  v.  Vane,  200  U.  S.  614,  50  L.  Ed.  621,  26  Sup. 

Ql     l^^S,  Ali  Sou  V.  United  States,  200  U.  S.  611,  50  L.  Ed.  619,  26  Sup. 

73Q  ^^S,  and  City  of  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed. 

St^l    ^^  Ann.  Oaa.  500,  84  C.  C.  A.  151,  all  reaffirming  rule;  Empire 

St^^  ^^Idaho  Min.  etc.  Co.  v.  Hanley,  198  U.  S.  298,  49  L.  Ed.  1059,  25 

^j^   "     ^^t.  691,  denying  jurisdiction  over  appeal  from  Circuit  Court  of 

j^^^^,  ^Is  on  allegation  by  claimant  of  "mining  claim  by  purchaser  from 

£(j-jj/j^^^^*-strator  that  subsequent  decree  annulling  decree  of  sale  was  void 

•y^^^^  ^ot  of  jurisdiction  for  lack  of  notice;  Louisville  etc.  R.  R.  Co.  v. 

^^^^^^>Ti  Union  Tel.  Co.,  237  U.  S.  302,  59  L.  Ed.  966,  35  Sup.  Ct.  598, 

^^»    ^*^ined  averment  of  telegraph  company  that  it  had  accepted  pro- 

-^      ^^    of  act  of  1866  was  not  sufficient  to  give  court  jurisdiction; 

3^^T»his  V.  Cumberiand  Tel.  &  Tel.  Co.,  218  U.  S.  629,  54  L.  Ed.  1186, 

^vip   Qt.  115,  bill  to  enjoin  enforcement  of  municipal  ordinance  made 

^^fcrence  to  any  provision  of  Federal  Constitution;  Minnesota  v. 
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Northern  Securities  Co.,  194  U.  S.  64,  72,  48  L.  Ed.  878,  882,  24  Sup. 
Ct.  598,  allegation  that  full  faith  and  credit  not  given  public  acts  of 
Minnesota  if  New  Jersey  corporation  organized  to  acquire  control  of 
two  competing  interstate  railroads  is  permitted  to  carry  out  purposes 
does  not  raise  Federal  question;  Sloan  v.  United  States,  193  U.  S.  620, 
48  L.  Ed.  817,  24  Sup.  Ct.  570,  denying  direct  appeal  from  Circuit  Court 
in  suit  where  proper  construction  of  Indian  treaty  only  made  by  way 
of  founding  argument  as  to  construction  of  Allotment  Act  of  1882; 
Bankers'  Mutual  Casualty  Co.  v.  Minneapolis  etc.  Ry.,  192  U.  S.  384, 
48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  suit  against  railroad  based  on 
general  law,  to  recover  for  loss  of  registered  mail  package,  cognizable 
in  Circuit  Court  of  Appeals;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S. 
530,  48  L.  Ed.  290,  24  Sup.  Ct.  176,  holding  suit  removed  to  Circuit 
Court  on  diverse  citizenship  for  conversion  of  bankrupt's  property, 
within  jurisdiction  thereof;  Defiance  Water  Co.  v.  Defiance,  191  U.  S. 
191,  48  L.  Ed.  143,  24  Sup.  Ct.  66,  holding  claim  that  ordinance  denying 
rental  contract  but  allowing  rentals  impaired  obligation  of  contract 
raised  on  Federal  question;  Liampasas  v.  Bell,  180  U.  S.  282,  45  L.  Ed. 
530,  21  Sup.  Ct.  370,  holding  city  cannot  raise  Federal  question  by 
claim  that  incorporation  of  new  inhabitants  was  without  due  process 
where  latter  made  no  objection;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179 
U.  S.  339,  45  L.  Ed.  223,  21  Sup.  Ct.  173,  holding  Federal  appointment 
of  receiver  does  not  of  itself  enable  him  to  remove  suits  to  Federal 
court;  Bowers  v.  First  Nat.  Bank,  190  Fed.  677,  suit  against  national 
bank  for  damages  for  violation  of  agreement  was  removable  as  arising 
under  Constitution;  Seattle  Electric  Co.  v.  Seattle  etc.  Ry.  Co.,  185 
Fed.  369,  107  C.  C.  A.  421,  allegation  in  suit  to  enjoin  enforcement 
of  municipal  ordinance  was  not  sufficient  to  give  Circuit  Court  juris- 
diction; Nelson  v.  Southern  Ry.  Co.,  172  Fed.  484,  action  against  rail- 
road company  for  injury  to  employee  was  not  removable  to  Federal 
court;  Beck  v.  Johnson,  169  Fed.  161,  applying  rule  on  motion  to 
remand  action  for  wrongful  death  which  had  been  removed  to  Federal 
court;  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  986,  construction  of 
act  known  as  "Employer's  Liability  Acf^  was  in  no  way  involved;  Mc- 
Gilvra  v.  Ross,  164  Fed.  608,  90  C.  C.  A.  398,  suit  to  enjoin  sale  of 
shore  lands  by  State  did  not  involve  Federal  question;  Myrtle  v.  Nevada 
etc.  Ry.  Co.,  137  Fed.  196,  denying  removability  over  action  for  per- 
sonal injuries  received  by  failure  of  railroad  to  properly  equip  cars 
with  safety  appliances ;  Mayor  etc.  of  Savannah  v.  Hoist,  132  Fed.  902, 
65  C.  C.  A.  449,  suit  to  enjoin  enforcement  of  ordinance  alleged  to 
have  been  passed  in  violation  of  State  law  presents  no  Federal  ques- 
tion; Terry  v.  Bird,  129  Fed.  594,  64  C.  C.  A.  160,  Supreme  Court's 
appellate  jurisdiction  over  suit  by  Indian  to  determine  rights  under 
patent  conveying  land  to  him  in  severalty  in  accordance  with  Indian 
treaty  is  exclusive;  Joy  v.  St.  Louis,  122  Fed.  528,  holding  suit  to 
recover  land  within  Spanish  grant,  protected  by  Louisiana  purchase 
treaty,  not  removable  where  sole  controversy  is  whether  land  is  within 
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'Qdi  s^x-jMut;  Sonth  Cazoluui  t.  Virgima-Carolina  etc.  Chemical  Co.,  117 

J'ed.     V'iie^^    holding   action    by    State   against    foreign    corporation    for 

penalty     tender  State  statute  not  removable  where  statute  passed  under 

policy     I>ower;   Owensboro  v.  Owensboro  Water  Works  Co.,  115  Fed. 

^f  63    OS.  C.  A.  146,  holding  Supreme  Court  has  ezelusiye  jurisdiction 

^^^Ppe^Ll  of  case  bas^  solely  on  ground,  clearly  disclosed,  that  State 

^^  ©ontr-avenes  Federal  Constitution. 

^^M^^Sroiehed  in  American  Sugar  Refining  Co.  v.  New  Orleans,  181 
3  46  L.  Ed.  862,  21  Sup.  Ct.  648,  holding  Circuit  Court  of  Ap- 
s  not  lose  jurisdiction  of  appeal  based  on  diverse  citizenship 
dT  question  enabling  direct  appeal  to  Supreme  Court. 

i  of  foreclosure  of  mortgage  on  leasehold  rights.    Note,  Aim. 
1916A,  898,  399. 

S4&-261,  44  L.  Ed.  1065,  20  Sup.  01  854,  OHXOAOO,  B.  m  P.  B.  R. 
.HABTIN. 


0^.  ^^'^  "**  "^  ™*«  ^•^•'^  ^^'  ^^'^^^  "  defendant,  may  r- 


^^^^^^eruished  in  Pendleton  v.  Lutz,  78  Miss,  333,  29  South.  166,  hold- 

i^.        *^^x^  State  court  acquired  jurisdiction  before  insolvency  and  ap- 

"v        ^^^xit  of  Federal  receiver.  State  action  not  ancillary  nor  removable. 

^^^  ^tefendaata  sued  jdntlj  must  unite  In  petition  for  removal  to  Fed- 


^'PPToved  in  Richardson  v.  Southern  Idaho  Water  Power  Co.,  209  Fed. 
^^,  Blackburn  v.  Blackburn,  142  Fed.  903,  Heffelfinger  v.  Choctaw  etc. 
ft.  Co.,  140  Fed.  78,  and  MUler  v.  Clifford,  133   Fed.  886,  6  L.  R,  A. 
(N.  S.)  49,  67  C.  C.  A.  52,  all  following  rule;  Matter  of  Dunn,  212  U.  S. 
387,  53  L.  Ed.  56S,  29  Sup.  Ct.  299,  applying  rule  on  joint  action  against 
corporation  and  employees  for  negligence;  Cochran  v.  Montgomery  Co.^ 
199  U.  S.  270,  50L.  Ed.  187,  26  Sup.  Ct.  58,  suit  in  which  one  of  two 
defendants  ia  citizen  of  plaintiff's  State  is  not  removable  by  other  de- 
fendant on  account  of  local  prejudice ;  Gableman  v.  Peoria  etc.  B.  B.  Co., 
179  U.  S.  337,  45  L.  Ed.  282,  21  Sup.  Ct.  172,  holding  for  removal  of 
cause  involving  Constitution  of  United  States,  all  defendants  must  join ; 
Casey  v.  Baker,  212  Fed.  256,  in  suit  to  set  aside  fraudulent  conveyance 
by  bankrupt,  there  was  no  separable  controversy  between  plaintiff  and 
trustee;  Carp  v.  Queen  Ins.  Co.,  168  Fed.  784,  sustaining  motion  to  re- 
mand joint  action  brought  in  State  court  for  malicious  prosecution, 
which  could  not  have  been  originally  brought  in  Federal  court ;  Southern 
Ry.  Co.  V.  Thomason,  146  Fed.  975,  77  C.  C.  A.  170,  suit  by  citizen  of 
one  State  against  citizens  of  another  Statis  and  citizens  of  same  State 
as  plaintiff  is  not  removable;  Davenport  v.  Southern  Ry.  Co.,  135  Fed. 
963,  68  C.  C.  A.  444,  action  against  nonresident  railroad  and  resident 
servant  for  personal  injuries  sustained  by  servant's  malicious  and  negli> 
gent  acts  is  not  removable  by  railroad  on  g7t>und  of  separable  contro- 
versy; New  England  Water  Works  Co.  v.  Farmers'  Loan  etc.  Co.,  136 
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Fed.  525,  69  C.  C.  A.  297,  bill  against  numerous  defendants  to  foreclose 
mortgage  alleging  that  property  nominally  owned  by  defendant  other 
than  mortgagor  was  covered  by  after-acquired  property  clause,  created 
.separable  removable  controversy;  Martin  v.  St.  Louis  etc.  Ry.  Co.,  134 
Fed.  135,  136,  applying  in  action  for  negligence  against  two  railroads, 
one  created  under  Federal  act  and  other  under  laws  of  State  of  which 
plaintiff  is  citizen ;  Miller  v.  Le  Mars  Nat.  Bank,  116  Fed.  552,  553,  hold- 
ing suit  against  national  bank  and  receiver  to  establish  preferred  claim 
not  removable  by  receiver  alone ;  German  Sav.  etc.  Soc.  ▼.  Dormitzer,  116 
Fed.  473,  53  G.  C.  A.  639,  holding  insufficient  petition  for  removal  signed 
by  one  of  several  defendants;  Scott  v.  Choctaw  etc.  R.  R.  Co.,  112  Fed. 
182,  holding  Federal  corporation  sued  jointly  with  State  corporation  can- 
not remove  without  both  joining  in  petition ;  Yamell  v.  Felton,  104  Fed. 
162,  163,  102  Fed.  370,  371,  holding  under  acts  of  1887-88,  receiver  and 
railroad  jointly  sued  must  both  join  in  removal  petition ;  Hough  v.  South- 
em  Ry.  Co.,  144  N.  C.  700,  57  S.  E.  472,  action  in  tort  for  death  by  negli- 
gence brought  against  railroad  company  and  employee  could  not  be  re- 
moved on  allegations  of  fraud;  Shellenbarger  v.  Fewel,  34  Okl.  87,  124 
Pac.  620,  where  cause  of  action  did  not  involve  Federal  question,  there 
was  no  ground  for  removal;  Choctaw  etc.  R.  Co.  v.  Hamilton,  21  Okl. 
131,  133,  134,  135,  95  Pac.  974,  975,  joint  action  against  three  corpora- 
tion defendants  may  be  removed  on  petition  of  all  where  Federal  ques- 
tion is  rdised  as  to  one;  Baber  v.  Southern  Ry.  Co.,  76  S.  C.  9,  11  Ann. 
Gas.  960,  56  S.  E.  541,  applying  rule  where  complaint  alleged  joint  tort ; 
Texas  etc.  Ry.  Co.  v.  Huber,  33  Tex.  Civ.  76,  75  S.  W.  548,  action  against 
two  defendants  not  removable  on  joint  petition  averring  that  controversy 
arises  under  Federal  laws  as  to  one  of  them  alone,  where  there  is  no 
separable  controversy  between  plaintiff  and  latter  defendant. 

One  defendant  in  sepMrable  controyersy  between  dtlzena  of  different 

states  may  remove  suit. 

Approved  in  Buck  v.  Felder,  196  Fed.  422,  bill  presented  separate  con- 
troversy as  to  validity  of  trust  deed  executed  by  removing  defendant; 
Regis  V.  United  Drug  Co.,  180  Fed.  207,  bill  to  restrain  infringement  of 
trademark  did  not  present  separable  controversy  as  to  certain  defend- 
ant; Texas  etc.  Ry.  Co.  v.  Huber,  100  Tex.  5,  92  S.  W.  834,  ground  of 
removal  involved  question  arising  under  Constitution  and  laws  of  United 
States. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Gas.  1150. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action  against 
nonresident  defendants.    Note,  11  Ann.  Gas.  962,  968. 

Removal  of  cause  because  of  separable  controversy.  Note,  6 
L.  R.  A.  (N.  S.)  66,  94. 
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against  railroad  and  receiver  for  concurrent  negligence  ia  not  a 
gepajrgfc>1>l.^  controyersy. 

A.j>%>:xroTed  in  Chesapeake  ft  0.  R.  R.  Co.  y«  Dixon,  179  U.  S.  140,  46 
L  Bd.  3L,S5t  21  Snp.  Ct.  71,  holding  action  against  railroad  and  engineer 
ftnd  fix-)^jnan  for  concurrent  negligence  is  nonseparable  controversy; 
poix^heit-ty  V.  Tazoo  etc.  M.  V.  R.  R.  Co.,  122  Fed.  207,  68  C.  C.  A.  651, 
ctction  against  railroad  company  and  palace-car  company  alleging 
oration  and  negligence  of  servants  is  joint ;  Smedley  v.  Smedley, 
.  258,  holding  nonseparable,  suit  against  S.,  plaintiff's  parol 
E.,  subsequent  grantee  of  S.,  and  H.,  grantee  of  E.,  to  enforce 
L  cancel  deeds;  Charman  v.  Lake  Erie  &  W.  R.  R.  Co.,  105  Fed. 
<iing  joint  action  under  Indiana  statute,  against  railroad  and 
of  switchyard,  for  latter 's  negligence  not  separable;  Marrs  v. 
1102  Fed.  780,  holding  Federal  receiver  joined  with  defendant 
^versity  of  citizenship  cannot  remove  cause, 
.^^shed  in  Boatner  v.  American  Exp.  Co.,  122  Fed.  718,  holding 
>:mat  joinder  of  resident  agents  of  foreign  express  company  in  suit 
-^^Buct  for  loss  of  package  where  liability  of  former  not  shown. 

.  251>261,  44  L.  Ed.  1057,  20  8np.  Ot  838»  BIDES  T.  UNITED 


aneous.  Cited  in  Motes  v.  United  States,  178  U.  S.  466,  44 
153,  20  Sup.  Ct.  996,  holding  under  act  of  1891,  criminal  case 
aken  from  Circuit  Court  to  Supreme  Court  when  arising  under 
tatutes. 

178  ^     ^^B. —  262-269,  44  L.  Ed.  1061,  20  Snp.  Ot.  869,  NORTH  AMEBIOAN 

rSPOSTATION  ft  T.  00.  ▼.  MORRISON. 


^eme  Oonrt  may  resort  to  certificate  of  Oircolt  Oonrt  to  ascertain 
*     ^"^  ^^  lion  of  Jurisdiction  wag  raised. 

^^Y^^  ^^^^'^ed  in  C.  H.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  282,  61 

^  i^       '^k^  ^Z,  27  Sup.  Ct.  102,  reaffirming  rule. 

^^*^tlirs  statement  of  caae  governs  in  determining  Jnzlsdiction. 
J^^^?^^^^ed  in  American  Sheet  &  Tin  Plate  Co,  v.  Winzeler,  227  Fed. 
^"oi  v»    ^^(Jingg  in  action  growing  out  of  contract  to  buy  six  carloads  of 
s^^^.    ^^*^^ply  supported  amount  claimed  as  damages;  Evans  v.  Lehigh 

C^*  v^^        *^'  ^^'^  ^^  ^®^'  ^^^»  pleadings  in  action  for  damages  for 

^e^    ^^i:isand  dollars  did  not  justify  conclusion  that  the  damages  were 

^i«xe^  Xtierely  to  give  colorable  jurisdiction ;  Simx)6on  v.  Geary,  204  Fed. 

gVa,  "vvliere  there  was  no  unity  of  interest  in  separate  claims  of  com- 

-pvaxaants,  they  could  not  be  aggregated  to  confer  jurisdiction;  Ohman 

<.  ^^w  York,  168  Fed.  959,  960,  in  action  for  damages  in  marking  and 

t^svag  a  copy  of  plaintiff's  map  in  an  official    publication,  complaint 

^\\oved  only  nominal  damages  were  recoverable;  Risley  v.  Utica,  168 

y^^'  752,  allegations  of  bill  in  action  where  taxpayer  attacked  contract 

])etv^een  city  and  water  company  did  not  show  jurisdiction;  Brickhouse 
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y.  Brook3>  165  Fed.  543,  applying  rule  in  action  against  election  officers 
for  rejection  of  vote  where  damages  were  laid  at  five  thousand  dollars; 
Clement  v.  Louisville  ft  N.  R.  Co.,  153  Fed.  981,  in  action  against  car- 
rier for  refusal  to  deliver  cars,  plaintiff  was  not  legally  entitled  to 
recover  jurisdictional  amount;  Columbia  National  Sand  Dredging  Co. 
▼.  Morton,  28  App.  D.  C.  309,  7  L.  R.  A.  (N.  S.)  114,  when  appeal  is 
from  decree  rendered  by  trial  court  without  jurisdiction,  appellate  court 
has  jurisdiction  to  reverse  erroneous  judgment. 

Mere  ad  damnum  daase  will  not  confer  Juzlsdlctlon  In  Oireuit  Court 
wliare  plaintiff  assezts  as  his  cause  of  action  a  claim  which  he  cannot  be 
legally  pomltted  to  sustain  hy  evidence  to  the  extent  of  the  Jurisdictional 
amount. 

Approved  in  Smithers  v.  Smith,  204  U.  S.  642,  61  L.  Ed.  660,  27 
Sup.  Ci  297,  applying  where  allegations  are  fraudulently  made  to  create 
jurisdiction. 

Distinguished  in  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  982, 
where,  on  motion  to  dismiss  for  want  of  jurisdiction,  case  shows  bona 
fide  claim  within  jurisdictioui  question  of  jurisdiction  passed  until 
cause  considered  on  merits. 

Assignee  cannot  maintain  suit  on  claims  assignors  could  not  have  prose- 
cuted in  Federal  court.   . 

Apinroved  in  Brown  v.  Beacom,  174  Fed.  816,  98  C.  C.  A.  520,  reaffirm- 
ing rule;  Cincinnati  etc.  Ry.  Co.  v.  Orr,  215  Fed.  262,  objection  to  juris- 
diction was  waived  where  assignee  brought  action  in  court  of  district 
of  his  residence;  Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Cas.  487,  72  C.  C.  A. 
74,  applying  rule  in  suit  by  several  owners  of  water  rights  in  stream, 
joining  for  convenience  only,  to  enjoin  division  of  water;  Battle  v. 
Atkinson,  115  Fed.  385,  386,  holding  under  Arkansas  statute  governing 
unlawful  detainer  suit's  amount  in  controversy  is  rental  value. 

Conjectural  and  uncertain  injury  cannot  he  considered  in  estimating 
damages. 

Approved  in  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
541,  47  L.  Ed.  1172,  23  Sup.  Ct.  754,  holding  mere  notice  to  seller  that 
buyer  would  have  to  send  tanks  a  long  distance  does  not  enhance  damages 
for  breach  of  oil  contract;  Wiley  v.  Sinkler,  179  U.  S.  66,  45  L.  Ed.  88, 
21  Sup.  Ct.  20,  holding  court  not  justified  in  ruling  that  damages  for 
deprivation  of  right  to  vote  laid  at  two  thousand  five  hundred  dollars 
is  less  than  two  thousand  dollars;  Cauble  v.  Central  Vermont  Ry.  Co., 
216  Fed.  713,  applying  rule  in  action  by  teacher  who  intended  taking 
further  educational  course;  Beatty  Lumber  Co.  v.  Western  Union  Tel. 
Co.,  52  W.  Va.  417,  44  S.  E.  312,  holding  damages  for  failure  to  deliver 
message  not  increased  by  value  of  possible  contract  lost  by  nondelivery; 
dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  492,  47  L.  Ed.  914,  23 
Sup.  Ct.  648,  majority  holding  equity  will  not  compel  county  board  of 
registrars  to  enroU  negro  on  voting  lists. 
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Distinguislied  in  Johnson  v.  San  Juan  Pish  etc.  Co.,  31  Wash.  243,  71 
Pac.  789,  holding  damages  of  fisherman  for  delayed  transportation  to 
fishing  grounds  not  incapable  of  proof;  Kyle  v.  Ohio  River  R.  R.  Co., 
49  W.  Va.  300,  38  S.  E.  490,  holding  partially  matured  crop  of  grass 
hay  furnishes  safe  basis  for  estimating  damages  for  Idss  by  fire. 

Liability  to  passenger  for  default  or  delay  in  running  train.  Note, 
49  li.  fi.  A.  (N.  8.)  435. 

178  XT.  S.  27a-280»  44  L.  Ed.  1066,  20  Bap.  Ot.  9S1,  PlTTBBUBaH  ft  Z^  A. 
IBON  CO.  ▼.  CLEVELAND  IBON  HININa  CO. 

Suit  Involving  confllrting  claima  vnder  Federal  patent  not  reviewable 
where  dedsiona  based  on  plalnttfl's  laches. 

Approved  in  Wright  Seminary  v.  Tacoma,  187  U.  8.  639,  47  L.  Ed.  346, 
23  Sup.  Ct.  847,  reafi&rming  rule;  Speed  v.  McCarthy,  181  U.  S.  275,  45 
L.  Ed.  858,  21  Sup.  Ct.  616,  holding  questicm  of  estoppel  to  assert  min- 
ing claim  presents  no  Federal  question;  Moran  v.  Horsky,  178  U.  S. 
214,  44  Lu  Ed.  1041,  20  Sup.  Ct.  860,  holding  decision  based  on  laches 
in  asserting  title  to  mining  claim  rested  on  non-Federal  ground ;  Buchler 
V.  Black,  226  Fed.  707,  708,  prompt  action  especially  required  where  sale 
of  mining  property  is  involved. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  633. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
68. 

178  U.  8.  280>289,  44  L.  Ed.  1069,  20  Sup.  dt  941,  C0BBAUT08  CO.  ▼« 
UNITED  STATES. 

Not  cited* 

178  XT.  8.  289-304,  44  L.  Ed.  1072,  20  Sup.  Ct.  986,  SUIXT  T.  AHSBICAN 
NAT.  BANK. 

Invalidity  of  State  statute  raised  in  State  Sapreme  Conrt  and  decided 
adversely  is  not  too  late. 

Approved  in  Rothschild  v.  Knight,  184  U.  S.  339,  46  L.  Ed.  679,  22 
Sup.  Ct.  393,  holding  Federal  question  raised  on  writ  of  error  to  State 
court  is  sufficient  claim. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  621,  626. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  40. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  678. 
XVin— 37 
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No  discrlnilnatloii  can  be  made  between  resident  and  nonretddent  mort- 
gage creditors. 

Approved  in  District  of  Columbia  v.  Brooke,  214  U.  S.  151,  53  L.  Ed. 
946,  29  Sup.  Ct.  560,  upholding  distinction  between  resident  and  non- 
resident owners  of  abutting  property  in  act  creating  drainage  system; 
Adams  v.  Chattanooga  Co.,  128  Tenn.  518,  161  S.  W.  1134,  discussing 
status  and  nature  of  corporation  domesticated  in  State  other  than  that 
of  its  organization. 

Tennessee  act  of  1877  does  not  discriminate  in  favor  of  Tennessee  mort- 
gagee against  nonresident  mortgagee. 

Approved  in  MacMurray  v.  Sidwell,  155  Ind.  566,  58  N.  E.  725,  hold- 
ing local  stockholders  of  foreign  building  association  have  no  preference 
over  foreign  stockholders  on  insolvency  as  to  assets  within  State. 

Nonresident's  right  to  sue  foreign  corx)oration.    Note,  70  L.  B.  A. 
543. 

178  XT.   8.   304-316,  44  IV.  Ed.   1078,  20  8np.  Ot.   944,  FITZPATBIOK   ▼. 
UNITED  STATES. 

Indictment  must  charge  all  elements  constituting  offense. 
Approved  in  Rodriquez  v.  Territory,  14  Ariz.  171, 125  Pac.  880,  holding 
indictment  in  case  was  sufficient  to  charge  murder  in  first  degree. 

Laws  of  State  must  be  looked  to  for  requisites  of  Indictment. 

Approved  in  Summers  v.  United  States,  231  U.  S.  102,  58  L.  Ed.  140, 
34  Sup.  Ct.  38,  applying  rule  to  crimes  against  United  States  committed 
in  Alaska,  though  not  included  in  offenses  contained  in  Alaskan  Penal 
Code ;  Tucker  v.  United  States,  196  Fed.  262,  267,  116  C.  C.  A.  62,  plea 
of  nolo  contendere  cannot  be  accepted  in  cases  of  felony;  United  States 
V.  North  Pac.  Wharves  etc.  Co.,  4  Alaska,  560,  discussing  jurisdiction  of 
District  Court  of  Alaska  in  prosecution  for  violation  of  Sherman  Act. 

Distinguished  in  Summers  v.  United  States,  202  Fed.  461,  462,  120 
C.  C.  A.  563,  United  States  statute  applicable  to  indictment  for  viola- 
tion of  National  Bank  Act. 

Proof  of  Joint  participation  la  necessary  where  defendants  are  charged 
Jolntty. 

Approved  in  Belden  v.  United  States,  223  Fed.  730,  139  C.  C.  A.  256, 
in  prosecution  for  using  mails  to  defraud,  it  was  not  necessary  to  allege 
conspiracy  in  indictment;  Blanton  v.  United  States,  213  Fed.  324,  130 
C.  C.  A.  22,  evidence  of  what  each  one  did  was  properly  laid  before 
jury  where  defendants  participated  in  scheme  to  defraud. 

Any  fact  bearing  upon  guilt  of  defendant  Is  admissible,  wliere  there  la 
evidence  of  Joint  act  on  part  of  several  defendants. 

Approved  in  Musser  v.  State,  157  Ind.  433,  61  N.  E.  4,  holding  where 
evidence  shows  three  parties  were  present  at  crime^  facts  tending  to 
connect  any  of  them  with  crime  is  admissible. 
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Defendant  wbo  waives  bis  privilege  of  silence  takes  same  position  as 
any  other  witness. 

Approved  in  Sawyer  v.  United  States,  202  U.  S.  166,  50  L.  Ed.  979. 
26  Sup.  Ct.  575,  Balliet  v.  United  States,  129  Fed.  695,  64  C.  C.  A.  201, 
and  People  v.  Cassidy,  213  N.  Y.  394,  Ann.  Oas.  19160,  1009,  107  N.  E. 
715,  all  reaffirming  rule;  United  States  v.  Oppenheim,  228  Fed.  232, 
applying  rule  where  defendant  waived  his  privilege  of  immunity  and 
proceeded  to  write  out  statement  and  give  evidence'  to  grand  jury; 
Diggs  V.  United  States,  220  Fed.  650,  564,  575,  576,  577,  578,  136 
C.  C.  A.  147,  waiver  does  not  extend  beyond  testimony  given  by  de- 
fendant and  inferences  to  be  drawn  therefrom ;  Myrick  v.  United  States, 
219  Fed.  11,  134  C.  C.  A.  619,  defendant  by  taking  stand  and  testifying 
as  to  commissions  paid  agent  did  not  waive  his  right  to  be  free  from 
comment  as  to  matters  of  which  he  said  nothing;  Harrold  v.  Territory 
of  Oklahoma,  169  Fed.  50,  17  Ann.  Oafl.  868,  94  C.  C.  A.  415,  waiver  of 
privilege  by  accused  subjected  him  only  to  l^al  cross-examination; 
Jacobs  V.  United  States,  161  Fed.  699,  88  C.  C.  A.  554,  on  trial  of  bank- 
rupt for  criminal  offense,  he  could  not  be  interrogated  as  to  evidence 
taken  before  referee  on  preliminary  hearing;  Harrold  v.  Territory,  18 
Okl.  398,  11  Ann.  Oas.  818,  10  L.  E.  A.  (N.  S.)  604,  89  Pac.  203,  rule 
should  be  liberally  construed  for  purpose  of  explaining  or  discrediting 
testimony  in  chief. 

Waiver  of  constitutional  privilege  by  accused  testifying  in  his  own 
behalf.    Notes,  2  Ann.  Oae.  247,  248;  11  Ann.  Oas.  822. 

Convietion  of  murder  pmiisliable  by  death  is  conviction  of  a  capital 
cilme. 

Approved  in  Rakes  v.  United  States,  212  U.  S.  57,  63  L.  Ed.  402,  29 
Sup.  Ct.  244y  where  accused  was  found  guilty  of  murder  in  second 
degree,  it  was  not  a  ease  where  penalty  of  death  was  escaped  by  qualifi- 
cation of  verdict ;  United  States  v.  Matheson,  4  Alaska,  42,  prisoner  was 
entitled  to  writ  of  error  to  Supreme  Court  of  United  States  in  forma 
pauperis. 

Wliare  statute  inflicts  death  penalty,  tbe  crime  is  nevertheless  capital, 
though  Jury  remit  punishment. 

Approved  in  Good  Shot  v.  United  States,  179  U.  S.  88,  45  L.  Ed.  101, 
21  Sup.  Ct.  33,  holding  certified  question  touching  jurisdiction  of  Cir- 
cuit Court  of  Appeals  may  be  answered  after  withdrawal  where  answer 
is  against  jurisdiction;  Good  Shot  v.  United  States,  104  Fed.  258,  43 
C.  C.  A.  525,  holding  murder  of  one  Indian  by  another  being  punishable 
with  death  by  Rev.  Stats.,  §  5339,  is  capital  crime,  though  jury  remit 
to  life  imprisonment. 

A  crime  which  is  punishable  by  imprisonment  in  the  State  prison  is  an 
infamous  crime  irrespective  of  tiie  punishment  ultimately  awarded. 
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Approved  in  United  States  v.  Camden  Iron  Works,  150  Fed.  216, 
prosecution  for  receiving  rebate  in  violation  of  24  Stat.  379,  c.  104,  may- 
be had  by  information ;  Territory  v.  Herrera,  11  N.  M.  143,  66  Pac.  525, 
discussing  what  is  capital  case  within  rule  that  before  judgment  in 
such  cases  defendant  should  be  asked  if  he  has  anything  to  say  why 
sentence  should  not  be  pronounced. 

Plea  of  nolo  contendere.    Note,  Ann.  Gas.  1915B,  1245. 

178  XT.  S.  S17-S20,  44  L.  Ed.  1084,  20  Sap.  Ot.  904,  EX  PABTE  UNION' 
STEAMBOAT  CO. 

Wrongdoer  must  beai  loss  for  wblcb  lie  U  responsible  only. 
Approved  in  The  Maine,  161  Fed.  411,  where  two  steamers  were  both 
in  fault  for  collision,  joint  tort-feasor  rule  was  not  applicable. 

Questions  left  open  under  mandate  are  reviewable  only  on  appeal. 
Approved  in  Erie  R.  R.  Co.  v.  Erie  etc.  Transp.  Co.,  204  U.  S.  224, 
51  L.  Ed.  45S,  27  Sup.  Ct.  246,  Great  Northern  Ry.  Co.  v.  Western 
Union  Tel.  Co.,  174  Fed.  323,  98  C.  C.  A.  193,  and  Utter  v.  Franklin, 
7  Ariz.  305,  64  Pac.  428,  all  following  rule. 

Inferior  court  may  decide  any  question  left  open  by  mandate  of  appel- 
late court. 

Approved  in  Southern  Building  etc.  Assn.  v.  Carey,  117  Fed.  327, 
holding  where  decree  of  Circuit  Court  on  mandate  from  Court  of  Ap- 
peals awards  costs  according  thereto,  review  is  by  appeal;  The  New 
York,  108  Fed.  104,  105,  106,  47  C.  C.  A.  232,  holding  rejected  draft  of 
decree  for  District  Court,  pursuant  to  mandate,  cannot  be  brought  into 
record  on  appeal  to  Circuit  Court  of  Appeals;  People  v.  Carpenter,  29 
Colo.  371,  68  Pac.  223,  holding  mandamus  will  not  lie  to  compel  District 
Court  to  withdraw  order  contrary  to  mandate  where  appeal  available. 

Inferior  court  Is  bound  by  tbe  decree  (mandate)  of  tbe  tapii^^Ximtt  court 
as  the  law  of  tlie  case. 

Approved  in  Murphy  v.  Utter,  186  U.  S.  99,  46  L.  Ed.  1074,  22  Sup. 
Ct.  777,  holding  where  case  argued  upon  demurrer  accompanied  by 
untenable  plea  of  res  adjudicata,  defendant  should  introduce  no  new 
defense  without  leave. 

Supreme  Court  will  not  order  division  of  damages  where  question  not 
raised  below. 

Approved  in  The  New  York,  104  Fed.  566,  44  C.  C.  A.  38,  holding 
Circuit  Court  of  Appeals  has  jurisdiction  of  appeal  from  decree  alleged 
to  be  nonconformable  to  mandate  of  Supreme  Court  on  point  left  ox>en 
thereby. 

The  remedy  for  error  in  refusing  recoupment  of  one-half  of  damages  to 
^  cargo  from  moiety  of  damages  awarded  to  one  of  two  vessels  in  collisioiL 
is  by  appeal. 
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Cited  in  Erie  etc.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  15,  73  C.  C.  A. 
195,  argaendo. 

178  XT.  S.  321-326,  44  L.  Ed.  1065,  20  Sap.  OU  949,  WHEBI2B  ▼.  KEW 
YORK,  K.  H.  ft  H.  R  B.  CO. 

Ballroad  comiwiiieB  may  be  reqnired  to  protect  tbe  public  at  crosslngB. 
Approved  in  Goforth  v.  Southern  Ry.  Co.,  144  N.  C.  571,  57  S.  E.  210, 
it  was  duty  of  railroad  company  to  keep  crossing  of  mill  and  church 
road  in  repair;  Wilson  v.  Atlantic  Coast  Line  R.  Co.,  142  N.  C.  349,  55 
S.  E.  262,  railroads  sliould  change  their  tracks  to  run  above  or  below 
roadway  at  public  crossing;  dissenting  opinion  in  Cooper  v.  North 
Carolina  R.  Co.,  140  N.  C.  229,  52  S.  E.  939,  arguendo. 

Defendants  not  Olowd.  to  be  taxpayers  ca&not  question  condemnation  of 
land  mifler  special  ttatat*. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  McKeon,  189  U.  S.  509, 
47  L.  Ed.  922,  23  Sup.  Ct.  853  (affirming  McKeon  v.  New  York  etc.  R. 
R.  Co.,  75  Conn.  345,  53  Atl.  656),  holding  where  railroad  commanded 
by  State  to  elevate  tracks,  persons  whose  property  might  be  taken  can- 
not complain;  Providence  etc.  S.  S.  Co.  v.  Fall  River,  183  Mass.  542, 
67  N.  E.  648,  upholding  Stats.  1900,  p.  471,  providing  plan  for  abolition 
of  grade  crossings  to  be  filed  by  mayor  of  city  and  railroad  engineer. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  526,  630. 

178  U.  8.  327--344,  44  I«.  Ed.  1088,  20  Sup.  Ot.  906,  MUTUAL  LIFE  INS.  CO. 
▼.  PHINKEY. 

Appellate  Jurisdiction  vests  when  writ  of  error  is  sued  out. 
Approved  in  United  States  v.  Mayer,  235  U.  S.  71,  59  L.  Ed.  137,  35 
Sup.  Ct.  16,  reaffirming  rule;  United  States  v.  Alamogordo  Lumber  Co., 
202  Fed.  703,  705,  121  C.  C.  A.  162,  dismissing  writ  of  error  which  had 
been  issued  but  not  served  or  lodged  with  court  below  when  State  was 
admitted;  Kentucky  Coal  etc.  Co.  v.  Howes,  153  Fed.  164,  82  C.  C.  A. 
337,  service  of  writ  of  error  was  not  made  by  depositing  it  with  clerk 
of  court  which  rendered  judgment. 

No  mare  technical  omission  not  prejudicing  appellee  will  oust  appellate 
Jurisdiction. 

Approved  in  Moore  v.  Moore,  121  Fed.  738,  58  C.  C.  A.  19,  holding 
where  assignment  of  errors  in  record  purports  to  have  been  filed  at 
same  time  as  petition*  for  appeal  it  is  presumed  to  be  so  unless  dis- 
proved; Stroud  V.  McDaniel,  106  Fed.  494,  45  C.  C.  A.  453,  holding 
failure  to  take  appeal  within  statutory  ten  days  not  fatal  where  no 
motion  to  dismiss. 

Wliere  proceedings  for  reTlew  are  taken  within  three  months,  no  ques- 
tion of  time  arises. 
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Approved  in  Lochbanm  v.  Oregon  Ry.  ft  Nav.  Co.,  104  Fed.  853,  44 
C.  C.  A.  220,  denying  motion  to  dismiss  writ  of  error  because  not  sued 
out  within  six  months  after  entry  of  judgment. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  840. 

An  abandonment  and  resdailon  of  a  contract  of  life  Insurance  1»y  mu- 
tuaJ  consent  after  insuxed's  default,  In  payments  ends  tlie  contract,  although 
forfeiture  could  not  liave  been  declared  because  of  Insured's  failure  to  give 
statutory  notices. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Sears,  178  U.  S.  340,  44  L.  Ed. 
1097,  20  Sup.  Ct.  913,  holding  termination  of  insurance  contract  by 
mutual  agreement  for  default  in  payment  concludes  insured,  although 
statutory  notice  not  given;  Roth  v.  Mutual  Reserve  Life  Ins.  Co.,  162 
Fed.  286,  89  C.  C.  A.  262,  letter  notifying  insurer  of  withdrawal  from 
association  was  abandonment  of  contract  and  barred  recovery;  Leon- 
hard  V.  Provident  etc.  Assur.  Soc,  130  Fed.  292,  64  C.  C.  A.  533,  where 
plaintiff's  husband,  as  her  agent,  surrendered  policy  in  which  she  was 
beneficiary,  receiving  otheiw  policy  in  exchange,  failure  of  defendant  to 
give  notice  of  maturity  of  premiums  on  first  policy  does  not  estop  claim 
of  forfeiture  for  nonpayment;  Hill  v.  Mutual  Life  Ins.  Co.,  113  Fed.  47, 
holding  where  Supreme  Court  reverses  Circuit  Court  and  Circuit  Court 
of  Appeals,  latter  court's  decision  on  all  points  except  ground  of  reversal 
is  law  of  case;  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  287,  44  C.  C.  A.  477, 
holding  provision  in  insurance  policy  for  ^cancellation  on  thirty  days' 
notice  does  not  prevent  agreement  to  rescind  without  such  notice; 
Equitable  Life  Assur.  Society  v.  Stough,  45  Ind.  App.  414,  89  N.  E.  613, 
life  policy  giving  insured  right  to  change  beneficiary  could  be  sur- 
rendered by  him  for  cancellation;  Price  v.  Mutual  Reserve  Life  Ins. 
Co.,  107  Md.  383,  68  Atl.  690,  where  insured  voluntarily  discontinued 
policy,  beneficiary  could  not  maintain  action  alleging  fraud  in  procuring 
the  making  of  such  contract;  Price  v.  Mutual  etc.  Ins.  Co.,  102  Md.  688, 
4  L.  E.  A.  (N.  S.)  870,  62  Atl.  1042,  where  insured  with  full  knowledge 
of  all  facts  refused  to  pay  assessments  then  due  and  directed  insurer 
to  cancel  policy,  beneficiary  had  no  claim  thereunder;  Haas  v.  Mutual 
Life  Ins.  Co.,  84  Neb.  703, 19  Ann.  Oas.  68,  26  L.  R.  A.  (N.  S.)  747, 121 
N.  W.  1004,  where  failure  to  jMty  premiums  was  of  short  duration,  and 
beneficiary  asserted  claim  promptly,  forfeiture  was  not  enforceable; 
Brockenbrough  v.  Mutual  Reserve  Life  Ins.  Co.,  145  N.  C.  355,  59  S.  E. 
118,  in  action  for  damages  for  wrongful  cancellation  of  policy,  plaintiff 
was  estopped  by  delay  of  seven  years  in  asserting  claim;  Green  v. 
Hartford  Life  Ins.  Co.,  139  N.  C.  313,  51  s!  E.  888,  where  assessment 
policy-holder  voluntarily  ceased  pa3rment  of  assessments  and  abandoned 
policy,  he  could  not  thereafter  recover  damages  for  its  cancellation; 
Lone  V.  Mutual  Life  Ins.  Co.,  33  Wash.  681,  74  Pae.  690,  where  insured 
never  paid  premiums  for  twelve  years,  administrators  could  not  re- 
cover though  statute  provided  that  no  policy  could  be  forfeited  unless 
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notice  giyen  at  least  thirty  and  not  more  than  sixty  days  prior  to  day 
when  premium  payable,  and  no  notice  given;  dissenting  opinion  in 
Johnson  v.  Hartford  Life  Ins.  Co.,  166  Mo.  App.  280,  281, 148  S.  W.  638, 
639,  majority  holding  silence  of  assured  and  failure  to  tender  subsequent 
ill^I  assessments  was  not  an  abandonment  of  contract. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  264,  265, 
45  L.  Ed.  188,  21  Sup.  Ct.  106,  107,  holding  unless  so  provided,  insur- 
ance business  of  New  York  companies  transacted  in  other  States  not 
governed  by  New  York  statute  prohibiting  forfeiture  without  notice; 
Wayland  v.  Western  life  Indemnity  Co.,  166  Mo.  App.  236,  148  S.  W. 
630,  where  answer  by  levying  assessments  that  had  no  legal  foundation 
violated  the  contract  and  then  declared  it  forfeited. 

Direct  1>6iiiefit  on  one  band  or  injury  6n  other  is  necessary  to  create  or 
effect  astoppeL 

Approved  in  Peck  v.  Peck,  76  Wash.  561,  137  Pac.  142,  reaffirming 
rule. 

Agreement  of  parties  that  contract  be  determined  by  laws  of  certain 
State  is  binding  on  tliem. 

Approved  in  Croissant  v.  Empire  State  Realty  Co.,  29  App.  D.  C.  548, 
loan  made  by  foreign  building  association  to  resident  of  District  of 
Columbia,  should  be  construed  by  laws  of  such  district. 

Policy  made  in  one  State  and  payable  In  another  is  govemed  by  laws  of 

Utter. 

Approved  in  Millard  v.  Brayton,  177  Mass.  537,  59  N.  £.  436,  holding 
policy  issued  in  New  York  to  be  delivered  in  Massachusetts  on  payment 
of  premiums  there  governed  by  Massachusetts  law. 

life  insurance — Conflict  of  laws  respecting  nonforfeiture  of  policy. 
Note,  104  Am.  St.  Bep.  486. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  (N.  S.) 
842,  850,  868. 

Bzpression  of  opinion  as  to  matter  of  law  is  not  false  representation. 

Approved  in  TEe  Kennebec,  231  Fed.  425,  contract  by  owner  of  tug 
to  go  to  assistance  of  steamer  was  not  deprived  of  binding  effect  be- 
cause of  expression  of  erroneous  legal  conclusion  as  to  nature  of  ser> 
vice;  Valley  v.  Boston  etc.  R.  Co.,  103  Me.  110,  68  Atl.  637,  applying 
role  in  action  for  perBonai  damages  where  plaintiff  claimed  he  was 
induced  to  give  release  of  his  cause  of  action  through  fraud. 

Miscellaneous.  Cited  in  Metropolitan  life  Ins.  Co.  v.  Bradley,  98 
Tex.  234,  68  L.  R.  A.  509,  82  S.  W.  1032,  as  to  law  governing  life  policy. 

178  U.  8.  345-^7,  44  L.  Ed.  1006,  20  Sup.  Ot.  012,  MtJT0AZ.  ZJFE  INS.  00. 
▼.  SBABS. 

Cancellation  of  policy  of  insurance  by  mutual  agreement  ends  it. 
Approved  in  Mutual  Life  Ins.  Co.  v.  Allen,  178  U.  S.  361,  44  L.  Ed. 
1099,  20  Sup.  Ct.  913,  holding  agreement  to  terminate  policy  of  life 
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holding  lease  made  as  part  of  compromise  between  adverse  claimants 
as  to  oil  rights;  Lesher  v.  Radel,  170  Fed.  724,  setting  aside  settlement 
by  attorney  who  had  accepted  notes  at  their  face  values  in  satisfaction 
of  judgment ;  Sovereign  Camp.  etc.  v.  Bridges,  166  Fed.  343,  91  C.  C.  A, 
328,  upholding  settlement  with  beneficii^ry  for  two  hundred  and  six 
dollars  under  life  policy  for  two  thousand  dollars  where  fraud  was 
charged  in  procuring  such  settlement;  T.  B.  Redmond  &  Go.  v.  Atlanta 
etc.  Air  line  Co.,  129  Ga.  139,  68  S.  E.  877,  where  demand  was  un- 
liquidated, acceptance  of  money  with  receipt  in  full  of  all  demands  con- 
stituted accord  and  satisfaction;  Ryan  v.  Progressive  etc.  Co.,  16  Ga. 
App.  86,  84  S.  E.  834,  action  of  creditor  in  erasing  from  check  "in  full 
of  all  demands"  did  not  alter  fact  that -money  was  paid  in  settlement 
of  unliquidated  demand ;  Bass  Dry  Goods  Co.  v.  Roberts  Coal  Co.,  4  Ga. 
App.  521,  61  S.  E.  1134,  creditor  by  receiving  and  retaining  amount 
sent,  extinguished  whole  claim ;  Greenlee  v.  Mosnat,  116  Iowa,  538,  90  N. 
W.  339,  holding  where  debt  for  l^al  services  was  in  dispute,  acceptance 
of  check  by  client  covering  amounts  collected  binds  him;  Whittaker 
Chain  Tread  Co.  v.  Standard  Auto  Supply  Co.,  216  Mass.  207,  Ann.  Oas. 
1915A,  949,  51  L.  IL  A.  (N.  S.)  315,  103  N.  E.  696,  where  check  was 
sent  in  full  discharge  of  claim,  it  could  be  accepted  and  retained  as 
payment  on  account;  Andrews  v.  Haller  Wall  Paper  Co.,  32  App.  D.  C. 
395,  396,  where  there  was  honest  dispute  as  to  amount  due  and  check 
sent  in  liquidation  was  accepted,  there  was  accord  and  satisfaction. 

Distinguished  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  522,  49 
L.  Ed.  305,  25  Sup.  Ct.  108,  agreement  that  payment  in  United  States 
currency  should  extinguish  larger  amount  due  under  contract  estimated 
in  Porto  Rican  money,  is  valid  where  there  is  dispute  as  to  medium  of 
payment;  Twohy  Mercantile  Co.  v.  McDonald,  108  Wis.  23,  83  N.  W. 
1108,  holding  where  writing  purports  to  be  only  receipt,  not  contract, 
it  may  be  shown  by  parol  to  have  been  given  for  accommodation. 

Payment  of  spedfled  sum  conceded  to  be  due,  by  Including  certain  items, 
but  excluding  disputed  items,  on  condition  that  sum  so  paid  shall  be  received 
in  full  satisf action,  extinguishes  whole  sum  where  aggregate  amount  is  in 
dispute. 

Approved  in  United  States  B.  &  S.  Co.  v.  Thissell,  137  Fed.  3,  69 
C,  C.  A.  651,  where  employer  sent  employee  check  for  wages  and  state- 
ment of  computation,  which  was  in  dispute,  with  direction  to  return 
check  if  amount  not  found  correct,  cashing  of  check  created  accord  and 
satisfaction. 

Part  payment  as  consideration  for  discharge  of  imdisputed  debt. 
Note,  11  L.  B.  A.  (K.  S.)  1019,  1022. 

Void,  invalid,  or  unfounded  claim  as  subject  o£  valid  oompromise. 
Note,  25  L.  B.  A.  (N.  S.)  289. 
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178  U.  8.  373-388,  44  I..  Ed.  1108»  20  Sup.  Ot.  967»  MOFFETT  H.  ft  0.  00.  ▼. 
BOCHE8T3BB. 

Contract  entered  Into  under  mutual  mistake  may  be  reformed. 
Approved  in  Snelling  &  Potter  v.  Merritt,  86  Conn.  101,  81  Atl.  1046, 
upholding  reformation  of  bond  given  in  substitution  of  attachment,  on 
ground  of  mutual  mistake  therein;  Boeckeler  Lumber  Co.  v.  Cherokee 
Realty  Co.,  136  Mo.  App.  720,  116  S.  W.  456,  provision  in  bond  that 
"errors  in  extension  and  footing"  are  subject  to  correction,  did  not  per- 
mit correction  of  error  in  total  price ;  Cunningham  Mfg.  Co.  v.  Rotograph 
Co.,  30  App.  D.  C.  530,  15  L.  B.  A.  (N.  S.)  368,  where  contract  of  sale 
named  consideration  out  of  proportion  to  value  of  goods,  and  purchaser 
refused  to  let  mistake  be  corrected,  he  could  not  claim-  on  'unenioFeeablo 
contract;  dissenting  opinion  in  Crosby  v.  Andrews,  61  Fla.  580,  55  South. 
65,  majority  holding  where  grantors  in  deed  included  property  they  had 
no  right  to  convey,  and  before  injury  resulted  offered  to  do  equity, 
there  was  ground  for  cancellation. 

Mistake  as  to  material  fact  is  ground  for  resdsaion. 

Approved  in  Bromagin  &  Co.  v.  Bloomington,  234  111.  120,  84  N.  E. 
702,  contractor  who  had  made  mistake  in  bid  to  city  for  public  improve- 
ment was  entitled  to  be  relieved  from  his  bid;  Williams  v.  Butler,  58 
Ind.  App.  56,  105  N.  E.  391,  applying  rule  in  action  to  rescind  contract 
entered  into  by  employee  under  mutual  mistake  as  to  his  health  and 
capacity  to  perform  service;  Seattle  Construction  etc.  Co.  v.  Newell, 
81  Wash.  146,  142  Pac.  481,  where  bidder  for  construction  of  dredge 
^thdrew  his  bid  before  acceptance,  the  transaction  had  not  assumed. 
status  of  a  contract;  Donaldson  v.  Abraham,  68  Wash.  212,  122  Pac. 
1005,  granting  relief  from  bid  for  construction  of  county  road  which 
▼as  made  too  low  by  mistake. 

Distinguished  in  Chapline  Realty  etc.  Co.  v.  Philip  Gruner  &  Bros. 
Lnmber  Co.,  137  Mo.  App.  459, 118  S.  W.  668,  defendant,  who  has  made 
mistake  in  his  bid  on  building  contract,  and  refused  to  perform,  was 
liable  for  damages ;  Mayor  etc.  of  Baltimore  v.  J.  L.  Robinson  Const.  Co., 
123  Md.  666,  Ann.  Oas.  19160,  425,  L.  B.  A.  1915A,  225,  91  Atl.  684, 
upholding  refusal  to  allow  bidder  to  withdraw  his  bid,  even  before 
opening  of  bids,  or  to  recover  amount  of  his  check. 

Contractor's  mistake  in  computation  as  ground  for  relief.    Note, 

10  L.  B.  A.  (N.  S.)  114. 
Bight  to  withdraw  bid  for  public  contract  and  recover  deposit. 

Note,  L.  B.  A.  1915A,  229. 

'        Rights  of  parties  with  respect  to  certified  check  or  other  dex)osit 
made  with  bid.    Note,  Ann.  Oas.  19160,  429. 

178  U.  8.  389-^1,  44  L.  Ed.  1116,  20  Sup.  Ct.  962,  KBW  TOKK  LIFE  INS. 

CO.  ▼.  OBAVEN8. 

Interpretation  of  State  statnto  by  highest  court  of  State  is  binding  on 
tXnited  States  courts. 
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Approved  in  National  Mutual  Btiilding  etc.  Assn.  y.  Brahan,  193  U.  S. 
647,  650,  48  L.  Ed.  829,  830,  24  Sup.  Ct.  532,  interpretation  of  State  stat- 
ute against  usury  by  State  court  is  applicable  to  loan  by  foreign  corpora- 
tion to  resident  through  local  agent  binds  supreme  court;  Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge  Co.,  151  Fed.  877,  contracts  of  foreign 
corporations  are  not  necessarily  void  because  of  noncompliance  with 
State  law;  McClain  v.  Provident  Sav.  life  Assur.  Soc,  110  Fed.  93, 
49  C.  C.  A.  31,  holding  Pennsylvania  statute  of  1885,  that  mistake  in 
good  faith  made  in  answers  warranted  as  true  will  not  avoid  insurance 
policy,  binds  Federal  courts;  Pietri  v.  Seguenot,  96  Mo.  App.  265,  69 
S.  W.  1057,  holding  policy  delivered  in  Missouri  governed  by  Missouri 
laws,  though  providing  for  construction  by  New  York  law;  Nichols  v. 
Mutual  Life  Ina.  Co.,  176  Mo.  374,  379,  75  S.  W.  666,  669,  holding  option 
in  policy  as  to  what  character  of  insurance  insured  will  accept,  does 
not  remove  same  from  operation  of  Rev.  Stats.,  §  5859. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  412. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

BusliieflB  of  life  inauranca  Is  not  commerce. 

Approved  in  State  v.  Insurance  Co.  of  North  America,  71  Neb.  350, 
106  N.  W.  767,  and  Walker  v.  Rein,  14  N.  D.  614,  106  N.  W.  406,  both 
^reaffirming  rule;  New  York  life  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  502,  507,  509,  511,  58  L.  Ed.  335,  887,  388,  839,  34  Sup.  Ct.  167, 
upholding  rule  in  suit  by  foreign  life  insurance  company  to  recover 
taxes  paid  under  protest  on  ground  such  taxes  were  illegal  burden  on 
interstate  commerce;  Ware  v.  Mobile  County,  146  Ala.  170,  121  Am. 
Stw  Rep.  21,  41  South.  155,  and  Ware  v.  Mobile  County,  209  U.  S.  411, 
52  L.  Ed.  858,  28  Sup.  Ct.  526,  brokers  who  took  orders  and  transmitted 
them  to  other  States  for  purchase  and  sale  of  grain  and  ootton^  were 
not  engaged  in  interstate  commerce;  New  York  Life  Ins.  Co.  v.  Deer 
Lodge  County,  43  Mont.  250,  115  Pac.  912,  life  insurance  from  which 
arose  excess  of  premiums  over  losses  and  expenses  upon  which  assessor 
levied  a  tax  was  not  interstate  business;  International  Text-Book  Co.  v. 
Peterson,  133  Wis.  310,  14  Ann.  Gas.  966,  113  N.  W.  732,  contract  by 
foreign  corporation  with  citizen  of  Wisconsin  for  the  furnishing  of  in- 
struction was  not  within  the  domain  of  interstate  commerce;  dissenting 
opinion  in  Lottery  Case,  188  U.  S.  367,  368,  47  L.  Ed.  506,  23  Sup.  Ct. 
331,  332,  majority  holding  carriage  between  States  of  lottery  tickets 
by  express  company,  constituted  interstate  commerce  within  x>ower  of 
Congress  to  regulate  or  prohibit. 

Insurance  company  as  engaged  in  trade  or  commerce.  Note,  Ann. 
Oas.  1913B,  981. 
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Power  of  State  oyer  f orelgxi  corporationB  admitted  tliereln  la  tbe  same 
as  oTer  domestic  corporations. 

Approved  in  Cable  v.  United  States  life  Ins.  Co.,  191  U.  S.  307,  48 
L  Ed.  194,  24  Sup.  Ct.  78,  holding  Federal  court  of  equity  will  not 
cancel  insurance  policy  for  fraud  for  want  of  adequate  legal  remedy  in 
local  jurisdiction,  where  company  could  remove  cause ;  Security  etc.  Ins. 
Co.  V.  Prewitt,  202  U.  S.  249,  50  L.  Ed.  1016,  26  Sup.  Ct.  619,  upholding 
Kentucky  statute  providing  that  if  foreign  insurance  company  removes 
'suit  to  Federal  court,  its  license  to  do  business  in  State  shall  be  re- 
voked; Fidelity  Mut^  Life  Assn.  v.  Mettler,  185  U.  S.  327,  46  L.  Ed.  938, 
22  Sup.  Ct.  669,  upholding  Tex.  Rev.  Stats.,  art.  3071,  rendering  fire  and 
life  insurance  companies  liable  for  twelve  per  cent  damages,  and  at- 
torney's fees  for  delay  in  paying  loss ;  John  Hancock  Mut.  Life  Ins.  Co. 
V.  Warren,  181  U.  S.  76,  45  L.  Ed.  758,  21  Sup.  Ct.  536,  upholding  Ohio 
Rev.  Stats.,  §  3625,  providing  that  answers  of  application  for  insurance 
shall  not  bar  recovery  unless  willfully  false  and  acted  on  by  company; 
London  etc.  Bank  v.  Aronstein,  117  Fed.  608,  54  C.  C.  A.  663,  holding 
British  corporation  complying  with  California  law  in  operating  within 
State,  subject  to  State  law  governing  transfer  of  stock;  Corley  v. 
Travelers'  Protective  Assn.,  105  Fed.  859,  46  C.  C.  A.  278,  upholding 
Ky.  Stats.,  §  679,  requiring  all  policies  of  companies  operating  within 
State  to  have  appended  thereto  copies  of  portions  of  by-laws  or  con- 
stitution referred  to  therein ;  Old  Wayne  Mut.  Life  Assn.  v.  McDonough, 
164  Ind.  327,  73  N.  E.  705,  upholding  Pennsylvania  statute  requiring 
foreign  insurance  companies  wishing  to  do  business  in  State  to  file  stip- 
ulation with  insurance  commissioner  appointing  process  agent ;  Common- 
wealth V.  Read  Phosphate  Co.,  113  Ky.  38,  67  S.  W.  46,  upholding  Ky. 
Stats.,  §  571,  requiring  corporations,  except  foreign  insurance  com- 
panies, to  file  with  Secretary  of  State  statement  giving  location  of  office 
in  State  and  name  of  process  agent;  Pollock  v.  German  Fire  Ins.  Co., 
132  Mich.  227,  93  N.  W.  437,  statute  relating  to  foreign  fire  insurance 
companies  and  providing  that  term  ** agent"  shall  include  any  acknowl- 
edged agent,  surveyor,  broker  or  other  person  who  shall  aid  in  transact- 
ing business  for  company,  is  valid. 

Insurance  company  cannot  do  business  contrary  to  law  of  State -in  which 
it  is  operating. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Babbitt,  11  Ariz.  124,  125, 
13  L.  B.  A.  (N.  8.)  1046.  89  Pae.  534,  and  Burridge  v.  New  York  Life 
Ins.  Co.,  211  Mo.  180,  109  S.  W.  567,  both  reaffirming  rule ;  Nelson  v. 
Bank  of  Fergus  County,  157  Fed.  167,  13  Ann.  Gas.  811,  84  C.  C.  A.  609, 
amendatory  act  of  1903  requiring  corporations  to  file  reports  applies 
alike  to  foreign  and  domestic  corporations  doing  business  in  State; 
Commonwealth  v.  Gregory,  121  Ky.  264,  89  S.  W.  170,  upholding  stat- 
ute requiring  foreign  corporations  to  take  out  licenses  for  agents  as  a 
f'ondition  to  doing  business  in  State;  Mutual  Life  Ins.  Co.  v.  Mullen, 
107  Md.  463,  69  Atl.  387,  contract  of  insurance  made  in  Maryland  with 
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citizens  of  that  State  could  not  be  construed  by  law  of  New  York; 
Head  v.  New  York  Life  Ins.  Co.,  241  Mo.  413,  147  S.  W.  830,  any 
stipulations  in  contracts  of  foreign  corporations,  contrary  to  law  of 
State,  are  void ;  State  v.  Vandiver,  222  Mo.  231, 121  S.  W.  51,  upholding 
insurance  commissioner's  refusal  to  allow  company  to  renew  its  licenses ; 
Appl^ate  V.  Travelers'  Ins.  Co.,  153  Mo.  App.  82,  132  S.  W.  8,  statute 
declaring  suicide  shall  be  no  defense  to  action  on  policy  applies  to 
accident  policy  issued  by  foreign  corporations ;  Walker  v.  Rein,  14  N.  D. 
613,  106  N.  W.  406,  foreign  corporation  could  not  recover  on  contract 
of  insurance  which  domestic  corporations  are  forbidden  to  make;  Wash- 
ingtm  NaftMMMil  Bldg.  etc.  Assn.  v.  Pifer,  31  App.  D.  C.  436,  attempt  on 
part  of  building  association  to  stipulate  against  the  laws  of  its  domicile 
were  futile ;  dissenting  opinion  in  Tuttle  v.  Iowa  State  Traveling  Men's 
Assn.,  132  Iowa,  664,  104  N.  W.  1135,  majority  holding  certiacate  of 
membership  made  and  delivered  in  Missouri  was  an  Iowa  contract,  so 
as  to  relieve  the  association  from  liability  in  case  of  suicide. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  159,  160, 
58  L.  Ed.  1263,  1264,  34  Sup.  Ct.  879,  State  could  not  extend  its  author- 
ity beyond  its  borders  so  as  to  control  contracts  between  citizens  of 
other  States. 

Life ,  insurance — Conflict  of  laws  respecting  nonforfeiture  of  policy. 
Note,  104  Am.  St.  Rep.  486,  488,  489. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  841, 
849,  864. 

Effect  of  statute  for  applying  reserve  to  purchase  of  extended  or 
paid-up  insurance.    Note,  18  L.  R.  A.  (N.  S.)  1049. 

178  TJ.  8.  402-408,  44  L.  Ed.  1124,  20  Sup.  Ot.  972,  BANHOLZEE  ▼.  NEW 
YORK  LIFE  INS.  CO. 

Mere  construction  by  State  court  of  statute  of  another  State  does  not 
deny  to  it  the  full  faith  and  credit  demanded  by  Constitution. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  275,^  69 
L.  Ed.  226,  35  Sup.  Ct.  37,  where  validity  of  Illinois  statute  was  not  in 
question,  hut  merely  its  construction,  United  States  Supreme  Court  had 
no  jurisdiction;  Smithsonian  Institution  v.  St.  John,  214  U.  S.  29,  63 
L.  Ed.  897,  214  Sup.  Ct.  19,  applying  rule  where  State  coiprt  held 
that  statute  of  another  State  was  not  repugnant  to  the  Constitution  of 
that  State;  Allen  v.  Alleghany  Co.,  196  U.  S.  465,  49  L.  Ed.  566,  25 
Sup.  Ct.  311,  whether  or  not  corporate  contract  entered  into  contrary 
to  statute  regulating  foreign  corporations  was  void  under  such  statute 
does  not  present  Federal  question;  Eastern  Building  etc.  Assn.  v.  Will- 
iamson, 189  U.  S.  126,  47  L.  Ed.  789,  23  Sup.  Ct.  529,  holding  State 
decision  as  to  effect  of  charter  and  laws  governing  foreign  corporation 
and  decision  of  home  State  involves  no  Federal  question;  Johnson  v. 
New  York  Life  Ins.  Co.,  187  Fed.  496,  47  L.  Ed.  276,  23  Sup.  Ct.  195, 
holding  Iowa  decision  construing  New  York  statute  as  inapplicable  does 


^l  DESERANT  v.  CERILLOS  COAL  R.  CO.    178  U.  S.  409-421 

to  accord  full  credit;  Roller  ▼.  Murray,  71  W.  Va.  166,  Ann. 
14B,  1139,  L.  R.  A.  1915F,  984,  76  S.  E.  174,  decision  of  court 
r  State  founded  on  local  law  is  entitled  to  full  faith  and  credit 
"ts  of  other  States. 

lat   adjudications   of  State   courts   reviewable   in   Federal    Su- 
"Spreme  Court.    Note,  62  L.  R.  A.  629. 

:xue  and  manner  of  raising  and  deciding  questions  in  State  court 
"fto  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A. 

ws  or  judgments  of  State  in  which  insurance  company  is  incor- 
porated as  binding  in  other  States.    Note,  L.  R.  A.  1916A,  770. 

^        8.  409-421,  44  L.  Ed.  1127,  20  Sup.  0.  967,  DESERANT  V.  OEEIIiLOS 
AL  R.  CO. 

of  Congress  preventing  standing  gas  in  mines  is  imperative, 
inguished  in  Sommer  v.  Carbon  Hill  Coal  Co.,  107  Fed.  233,  46 
^.  255,  holding  where  duty  of  coal  mine  owner  to  ventilate  same 
lated  by  statute,  reading  of  statute  is  sufficient  in  charging  jury. 

^"W"*-^  tmctlons  wbich  are  so  inconsistent  with  others  as  to  confuse  are 
us. 

roved  in  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217  Fed.  528, 133  C.  C.  A. 
fusal  of  court  to  grant  r^uest  to  withdraw  from  jury  one  of 
1  charges  of  negligence  was  fatal  error. 

r  Joint  and  concurxing  negligence  of  master  and  stnraat^  master  iB 


^^J^^roved  in  Kreigh  v.  Westinghouse,  Church,  Kerr  ft  Co.,  86  Kan. 

_22  Pac.  892,  reaffirming  rule;  Kriegh  v.  Westinghouse,  Church, 

Co.,  214  U.  S.  257,  68  L.  Ed.  988,  29  Sup.  Ct.  619,  applying  rule 

oxi  for  injury  to  workman  caused  by  swinging  of  derrick ;  American 

:-  Co.  V.  Uss,  211  Fed.  867,  128  C.  C.  A.  240,  applying  rule  in 

^or  injury  to  employee  caused  by  iron  rolling  on  him  from  a 

:Northem  Pac.  Ry.  Co.  v.  Maerkl,  198  Fed.  6,  117  C.  C.  A.  237, 

only  necessary  for  plaintiff  to  show  that  one  of  the  co-operating 

^or  injury  was  a  negligent  act  of  master;  Southern  Pac.  Co.  t. 

lie  Da  Costa,  190  Fed.  698,  111  C.  C.  A.  417,  applying  rule  in 

'or  death  of  seaman  caused  by  explosion  of  steam  valve ;  Memphis 

G.  ft  E.  Co.  V.  Creighton,  183  Fed.  555,  106  C.  C.  A.  98,  inquiry 

>TOximate  cause  is  not  pertinent  where  negligence  of  two  persons 

to  produce  injury;  Bryson  v.  Gallo,  180  Fed.  76,  103  C.  C.  A. 

lere  workman  was  injured  by  falling  of  steel  beams,  master  was 

^^iotwithstanding  concurring  negligence  of  f ellow- workmen ;  dis- 

opinion  in  St.  Bernard  Cypress  Co.  v.  Johnson,  222  Fed.  248, 

C.  A.  662,  majority  holding  employer  was  not  liable  for  negli- 

of  engineer  of  train  following  that  on  which  injured  employee 

ing. 
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Master  must  provide  and  maintain  safe  place  to  work  in. 

Approved  in  National  Steel  Co.  v.  Hore,  155  Fed.  67,  83  C.  C.  A.  678, 
workman  injured  by  molten  metal  which  escaped  when  copper  water 
block  in  wall  of  blast  furnace  blew  out  had  not  assumed  risk;  Cndahy 
Packing  Co.  v.  Anthes,  117  Fed.  120,  54  C.  C.  A.  504,  holding  master 
not  relieved  of  liability  for  failure  to  furnish  safe  elevator  rope,  al- 
though negligence  of  plaintiff's  fellow-servant  charged;  Johnson  v.  Mam- 
moth Vein  Coal  Co.,  88  Ark.  249,.  19  L.  R.  A.  (N.  S.)  646,  114  S.  W. 
725,  violation  of  statute  requiring  operator  of  mine  to  keep  timber 
when  required  for  props  was  negligence  per  se;  Ewing  v.  Chase,  37 
App.  D.  C.  57,  aj^plying  rule  in  action  for  injury  sustained  in  stumbling* 
over  step  in  aisle  of  theater;  Carter  v.  McDermott,  29  App.  D.  C.  156, 
10  L.  R.  A.  (N.  S.)  1103,  railway  company  was  liable  for  injury  caused 
by  its  failure  to  keep  cars  equipped  with  red  lights  for  use  after  dark ; 
Clements  v.  Potomac  Electric  Power  Co.,  26  App.  D.  C.  501,  where  power 
company  neglected  to  comply  with  municipal  regulation,  negligence  ex- 
isted as  matter  of  law;  Squilache  v.  Tidewater  Coal  etc.  Co.,  64  W.  Va. 
345,  62  S.  E.  450,  defining  a  "reasonably  safe  place  to  work"  required  of 
owner  or  operator  of  coal  mine;  Willette  v.  Rhinelander  Paper  Co.,  145 
Wis.  569,  130  N.  W.  864,  employer  liable  for  injury  to  employee  caused 
by  coming  in  contact  with  machinery  in  discharge  of  his  duty. 

Distinguished  in  Dunworth  v.  Grand  Trunk  etc.  Ry.  Co.,  127  Fed.  309, 
310,  62  C.  C.  A.  225,  holding  where  deceased  was  oontributorily  negli- 
gent in  standing  on  track,  defendant  not  precluded  from  pleading  same, 
though  train  violated  speed  limit;  Maryland  Clay  Co.  v.  Goodnow,  95 
Md.  354,  51  Atl.  299,  holding  where  no  negligence  on  master's  part 
shown  in  failure  to  provide  bumpers  for  cars,  but  fellow-servants'  neg- 
ligence the  cause,  master  not  liable. 

Duty  of  mine  owners  to  prevent  injury  to  their  employees.    Note, 
87  Am.  St.  Reip.  560,  590. 

Mine  employees  as  fellow  servants.    Note,  21  Ann.  Gas.  104. 


178  n.   8.  421--435,  44  L.  Ed.   1134,   20   Snp.   Ct   951,   CONNAWAT,  EX 
FABTE. 

Mandamus  Is  proper  proceeding  to  compel  tribunal  to  act. 
Approved  in  Gilbert  v.  Shavers,  91  Ark.  238,  120  S.  W.  836,  chancery 
court  could  be  compelled  to  proceed  where  it  erroneously  decided 
it  had  no  jurisdiction  and  retransf erred  proceedings  to  Circuit  Court; 
State  ex  rel  Umbreit  v.  Helms,  136  Wis.  441,  118  N.  W.  161,  upholding 
power  of  Supreme  Court  to  compel  Circuit  Court  to  proceed  with  trial 
of  case,  where  it  has  refused  to  do  so  and  quashed  indictment;  State 
ex  rel.  McGovem  v.  Williams,  136  Wis.  8,  20  L.  R.  A.  (N.  S.)  941,  116 
N.  W.  227,  upholding  rule  where  Circuit  Court  refused  to  consider 
criminal  charge  because  of  preliminary  consideration. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note^ 
98  Am.  St.  Rep.  891. 
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186  of  action  for  tort  against  two  parties  snrvlyos  tho  doatli  of  ono 


-ved  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence,  196 
,  cause  of  action  in  trover  to  recover  value  of  ore  survived  dis- 

of  defendant  corporation;  Northwestern  Consol.  Mill  Co.  v. 

Callam  &  Son,  177  Fed.  788,  suit  for  infringement  of  trad(H 
not  abate  as  to  both  defendants  because  of  death  of  one. 


17B 


ed  Statutes,  section  966,  does  not  confine  bringing  In  of  personal 
tiVe  to  period  after  jndgment. 
"^ed  in  Y-ta-tah-wah  v.  Rebock,  105  Fed.  266,  holding  under 
«3e,  §§  3443-3445,  for  survival  of  actions,  tribal  Indian's  repre- 
may  sue  for  damages  for  unlawful  arrest;  Miller  v.  Wattier, 
.     361,  there  is  no  statute  of  limitations  against  an  application  to 
rtfter  death  of  parties;  United  States  v.  BuUard,  103  Fed.  257, 
administrator  of  one  of  several  joint  contracting  parties  cannot 
jointly  with  survivors  under  Alabama  statute. 
Swished  in  Dillard's  Admr.  v.  Central  Virginia  Iron  Co.,  125~ 
^  holding  revival  of  equity  suit  cannot  be  had  on  motion  there- 
by filing  bill  of  revivor  under  equity  role  56. 

l^ersonal  representative  of  defendant  wbo  dies  after  suit  is  com- 
be made  party  by  scire  facias  under  Bevised  Statutes,  section 
^h  such  dies  before  summons  served  upon  him,  if  there  is  another 
^  against  whom  cause  of  action  survives. 

^ed  in  Shute  v.  Patterson,  147  Fed.  511,  78  C.  C.  A.  75,  death 

nipt  after  filing  of  involuntary  petition  against  him,  though 

Service,  does  not  abate  proceedings;  Brown  v.  Fletcher,  140 

^    642,  105  C.  C.  A.  425,  Rev.  Stats.,  §  955,  providing  for  revival 

which  have  abated  on  death  of  party,  does  not  apply  to 

uity. 

Sfr-449,  44  K  Ed.  1140,  20  8np.  Ot.  919,  SMITH  ▼.  BEEVES. 

against  State  ofllcer  to  compel  him  to  perform  official  duty  is 
State. 


rTnitc^rl      ^"^^^  ^^  Plain  v.  Home,  196  Fed.  584,  dismissing  ^suit  against 
.^H4"  ^t;ates  to  enforce  performance  of  contract  for  sale  of  water 


^c 


d. 


^r  Reclamation  Act;  Standard  Fire  Proofing  Co.  v.  Toole,  122 

>     holding  State  commission  letting  contract  for  State  building 

•^•^   held  for  infringement  of  patent  in  building  in  use  of  firc- 


ryr^-^  ^^-^s      uetu    xuj:    lUXXlIlgCXUCUt    ux    paLtsiit    lU     UUllUlIlg^    lU     USO    UX    III'U- 

^ a3      ^^^"^^itio^;  Alabama  Girl's  Industrial  School  v.  Reynolds,  143  Ala. 

^      ^    ^     South.  115,  action  against  Alabama  Girl's  Industrial  School  is 

^^^^^^^^-n  against  State;  Flagg  v.  Bradford,  181  Mass.  316,  63  N.  E.  899, 

^     ^       ^    sxiit  against  treasurer  and  receiver-general  on  claim  for  damages 

'^^        ^  ^"tatute  of  1895  is  suit  against  State;  dissenting  opinion  in  Mad- 

t^^^'^^^^e  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  258,  49  L.  Ed. 

^      '  ^^   Sup.  Ct.  251,  majority  upholding  removability  of  condemnation 
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proceedings  under  Ky.  Stats.,  §§  835-839,  where  requisite  diversity  of 
citizenship  exists. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  8t.  Bep. 
841. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  200. 

A  State  cannot  be  sued  without  ita  consent. 

Approved  in  Matter  of  Hoople,  179  N.  Y.  311,  72  N.  E.  230,  right 
to  refund  amount  of  transfer  tax  ill^^ly  assessed  is  barred,  if  at  time 
demand  for  refund  is  made  action  for  same  would  be  barred  as  between 
private  parties. 

State  cannot,  without  Its  consent,  be  sued  In  Federal  court. 
Approved  in  Kawananakoa  v.  Polyblank,  205  U.  S.  353,  61  L.  Ed.  836, 
27  Sup.  Ct.  626,  reaffirming  rule;  Yost  v.  Dallas  County,  236  U.  S.  57, 
59  L.  Ed.  464,  35  Sup.  Ct.  235,  Federal  District  Court  has  no  jurisdic- 
tion to  appoint  its  own  officer  to  collect  tax  to  satisfy  a  judgment  on 
county  bonds ;  Wisconsin  v.  Frear,  231  U.  S.  622,  58  L.  Ed.  404,  34  Sup. 
Ct.  272,  decree  of  Supreme  Court  dismissing  petition  to  enjoin  State 
officials  from  putting  in  force  State  income  law  could  not  be  brought 
up  to  Federal  Supreme  Court  on  writ  of  error;  Murray  v.  Wilson  Dis- 
tilling Co.,  213  U.  S.  172,  5S  L.  Ed.  752,  29  Sup.  Ct.  465,  Federal  Cir- 
cuit Court  had  no  jurisdiction  to  enjoin  disposition  by  State  dispensary 
commission  of  assets  of  State  dispensary;  Chandler  v.  Dix,  194  U.  S. 
592,  48  L.  Ed.  1131,  24  Sup.  Ct.  766,  Mich.  Pub.  Acts  1899,  Act  No,  97, 
does  not  waive  State's  immunity  from  suit  in  Federal  court  to  set  aside 
its  title  to  lands  sold  for  unpaid  taxes;  Louisville  etc.  R.  Co.  v.  Bos- 
worth,  209  Fed.  391,  393,  401,  upholding  suit  in  Federal  court  against  of- 
ficiers  of  State  charged  with  bringing  and  prosecuting  actions  to  enforce 
payment  of  delinquent  taxes ;  Carolina  Glass  Co.  v.  Murray,  206  Fed.  640, 
124  C.  C.  A.  423,  State  was  necessary  party  to  action  by  creditor  for 
supplies  furnished  county  disi>ensary  board;  Deseret  Water,  Oil  &  Irr. 
Co.  v.  State  of  California,  202  Fed.  500,  120  C.  C.  A.  641,  appearance 
of  attorney  general  in  suit  to  condemn  land  of  State  in  Federal  court, 
did  not  confer  jurisdiction;  Interstate  Const.  Co.  v.  Regents  of  the 
University  of  Idaho,  199  Fed.  512,  upholding  jurisdiction  of  Federal 
court  over  suit  against  State  board  of  regents  of  university  for  breach 
of  contract;  Kansas  City  v.  Metropolitan  Water  Co.,  164  Fed.  736,  State 
could  not  prevent  owner  of  property  sought  to  be  taken  by  condemna- 
tion proceedings  from  removing  such  proceedings  to  Federal  court; 
Western  Union  Tel.  Co.  v.  Andrews,  154  Fed.  102,  suit  by  foreign  tele- 
graph company  to  restrain  State  attorneys  from  instituting  proceedings 
to  recover  penalties  for  failure  to  comply  with  law  is  a  suit  against 
the  State;  Weyler  v.  Gibson,  110  Md.  654,  17  Ann.  Oas.  731,  73  Atl. 


reqa^: 


178 


^^  EARLE  V.  PENNSYLVANIA.      178  U.  S.  449-456 

Q:E>l^oIding  maintenance  of  action  of  ejectment  against  warden  of 

nitentiary  to  recover  possession  of  property;  Bliss  v.  Bliss,  221 

»,  L.  R.  A.  1916A,  889,  109  N.  E.  150,  commonwealth  could  not 

on  its  bond  in  Federal  court;  dissenting  opinion  in  Lankford  v. 

m  Wks.  Co.,  235  U.  S.  494,  69  L.  Ed.  328,  35  Snp.  Ct.  173, 

holding  suit  brought  by  depositor  in  insolvent  bank  to  compel 

iking  board  to  pay  deposit  out  of  bank*  depositor's  guaranty 

suit  against  State  which  could  not  be  maintained  without  its 

S  dissenting  opinion  in  Madison ville  Traction  Co.  y.  St.  Bernard 

.,  196  U.  S.  259,  49  L.  Ed.  470,  25  Sup.  Ct.  251,  majority  up- 

removability  of  condemnation  proceedings  under  Ky.  Stats. 

^39,  where  requisite  diversity  of  citizenship  exists. 

^^ciig^ished  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 

S5.  255,  49  L.  Ed.  469,  25  Sup.  Ct.  251,  upholding  removabiUty  of 

ing  for  icondemnation  of  law  under  Kentucky  statute,   when 

<  diversity  of  citizenship  exists. 

cannot  be  brought  In  Federal  court  against  State  by  corporatio& 
Irj  Ckingress. 

oved  in  dissenting  opinion  in  South  Dakota  y.  North  Carolina, 
S.  334,  335,  337,  339,  342,  48  L.  Ed.  468,  24  Sup.  Ct.  282,  283, 
<,  majority  holding  original  jurisdiction  of  Supreme  Court  ex- 
foreclosure  suit  brought  by  South  Dakota  as  donee  of  bonds 
by  North  Carolina  and  secured  by  railroad  mortgage. 

8.  449-456,  44  L.  Ed.  1146,  20  Sup.  Ct.  015,  EABIiB  ▼.  PBNK- 

iVANIA. 

ItoiB  wlio  obtain  judgment  against  Insolyent  corporation  after 
lent  of  receiver  have  no  preference  over  general  creditors. 

roved  in  Lafayette  Trust  Co.  v.  B^gs,  213  N.  Y.  296,  107  N.  E. 

.«ffirming  rule ;  Langtry  v.  Wallace,  182  U.  S.  549,  45  L.  Ed.  1226, 

Ct.  883,  holding  stockholder  sued  by  national  bank  receiver 

ividual  liability  cannot  set  up  false  representations  inducing  his 

of  stock;  Earie  v.  Conway,  178  U.  S.  456,  457,  44  L.  Ed.  1145, 

10  Sup.  Ct.  918,  holding  attachment  issued  by  State  court  upon 

^d  bank  cannot  operate  as  lien  upon  specific  assets  in  receiver's 

^guished  in  Van  Reed  v.  People's  Nat.  Bank,  198  U.  S.  559,  105 
it.  Rep.  672,  49  L.  Ed.  116S,  25  Sup.  Ct.  775,  National  bank, 
^r  solvent  or  insolvent,  is  exempt  from  attachment  before  judg- 
^%3nder  Rev.  Stats.,  §  5242. 

^^itional  bank's  assets  pass  to  receiver  on  suspension. 

^  ftroved  in  Fish  v.  Olin,  76  Vt.  124,  56  Atl.  533,  National  bank  re- 
^^      ^^^^^  may  sue  at  law  in  own  name  in  State  courts  respecting  bank's 
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178  XT.  S.  456-458,  44  L.  Ed.  1149,  20  Sup.  Ct.  918,  EABLE  ▼.  COKWAY. 

Attachment  on  bank  and  receiver  cannot  operate  as  Uen  on  specific 
assets. 

Distinguished  in  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  holding 
moneys  paid  into  Federal  court  pending  litigation  not  subject  to  at- 
tachment. 

Attachment  against  national  bank.    Note,  S  Ann.  Cas.  1156. 

178  XT.  S.  458-476,  44  L.  Ed.  1150,  20  Snp.  Ct.  993»  MOTES  ▼.  XTNITED 
STATES. 

Statutes  of  XTnited  States  have  no  i^nilication  to  proceedings  in  State 
court. 

Approved  in  Holmes  v.  State,  6  OkL  Cr.  578,  120  Pac.  300,  reaffirm- 
ing rule. 

Criminal  case  which  involves  construction  of  XTnited  States  Constitu- 
tion, may  be  taken  to  XTnited  States  Supreme  Court. 

Approved  in  Rakes  v.  United  States,  212  U.  S.  58,  5S  L.  Ed.  402,  29 
Sup.  Ct.  244,  dismissing  writ  of  error  to  review  conviction  of  con- 
spiracy and  murder  in  second  degree;  Pierce  v.  Creecy,  210  U.  S.  400, 
52  L.  Ed.  1120,  28  Sup.  Ct.  714,  upholding  jurisdiction  of  Supreme 
Court  on  habeas  corpus  proceedings  in  interstate  extradition  case; 
dissenting  opinion  in  Hodges  v.  United  States,  203  U.  S.  25,  51  L.  Ed. 
72,  27  Sup.  Ct.  6,  majority  holding  Federal  court  had  no  jurisdiction 
of  wrong  done  negroes  by  forcing  them  to  desist  from  performing  their 
contracts  of  employment. 

Sections  5508,  5509,  Revised  Statutes  of  the  XTnited  States,  are  consti- 
tutional. 

Approved  in  United  States  v.  Morris,  125  Fed.  322,  upholding  Rev. 
Stats.  U.  S.,  §  5508,  prohibiting  conspiracy  to  deprive  persons  of 
constitutional  rights;  Ex  parte  Riggins,  134  Fed.  415,  422,  upholding 
indictment  for  conspiracy  where  negro  in  charge  of  sheriff  lynched. 

Crime  against  State  laws  is  but  aggravation  of  crime  against  govern- 
ment, under  Revised  Statutes,  sections  5508,  5509. 

Approved  in  Fitzpatrick  v.  United  States,  178  U.  S.  307,  44  L.  Ed. 
1080,  20  Sup.  Ct.  945,  holding  conviction  for  murder  punishable  with 
death  is  capital  crime,  although  jury  may  void  the  death  penalty;  Davis  v. 
United  States,  107  Fed.  755,  46  C.  C.  A.  619,  holding  sections  5508, 
5509,  Rev.  Stats.,  contemplate  single  crime  against  United  States  ''fel- 
ony," being  but  aggravation  of  conspiracy. 

Statement  of  codef endant  is  immaterial  where  defendant  confessed  him- 
self guilty. 

Approved  in  Morgan  v.  Bamhill,  118  Fed.  29,  65  C.  C.  A.  1,  holding 
defendant  not  entitled  to  new  trial  to  present  self-defense  after  negativ- 
ing that  fact  under  oath. 


597  MOTES  v.  UNITED  STATES.       178  U.  S.  468-476 

Bigbt  of  acctuied  to  be  conftonted  witb  witnesses  against  liim  mnst  not 
b«  Tlolated. 

Approved  in  Henwood  v.  People,  57  Colo.  556,  143  Pac.  378,  evidence 
given  by  a  deceased  witness  at  former  trial  was  admissible;  Stewart  v. 
State,  4  Okl.  Cr.  573,  82  L.  R.  A.  (N.  S.)  505,  109  Pac.  247,  in  prosecu- 
tion for  breach  of  peace  where  persons  accused  took  stand  and  admitted 
gnilt,  erroneous  admission  of  evidence  was  not  ground  for  reversal; 
Hawkins  v.  United  States,  3  Okl.  Cr.  661,  108  Pac.  565,  former  testi- 
mony of  witness  permanently  absent  from  territory  who  could  not  attend 
upon  court  was  admissible;  Robertson  v.  State,  63  Tex.  Cr.  239,  Ann. 
Oaa.  1918C,  440,  142  S.  W.  545,  evidence  taken  at  former  trial  at  which 
accused  had  oppoi-tunity  for  cross-examination  was  admissible  in  subse- 
-quent  trial;  Hobbs  v.  State,  53  Tex.  Cr.  88,  89,  112  S.  W.  317,  318,  and 
Kemper  v.  State,  63  Tex.  Cr.  43,  45,  138  S.  W.  1047,  both  holding:  testi- 
mony taken  on  preliminary  proceedings  not  admissible  on  main  trial 
against  one  accused  of  a  felony;  Ryan  v.  United  States,  26  App.  D.  C. 
84,  where  one  accused  of  larceny  made  a  confession  of  facts  showing 
his  guilt,  erroneous  admission  of  evidence  was  of  no  consequence. 

Distinguished  in  Heike  v.  United  States,  192  Fed.  95, 112  C.  C.  A-  615, 
in  prosecution  of  officer  of  sugar  refinery  for  conspiracy  to  defraud 
United  States,  dock  books  which  were  official  records  of  the  government 
were  admissible. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  witnesses, 
and  what  is  an  invasion  of  that  right.    Note,  129  Am.  St.  Rep.  40. 

Admission  of  deposition  taken  at  trial  whore  witness'  absence  due  to 
prosecution's  negleet  la  miconstttatioiiua. 

Approved  in  State  v.  Wing,  66  Ohio  St.  425,  64  N.  £.  517,  holding 
inadmissible  evidence  given  by  witness,  still  living,  at  previous  trial 
where  absence  not  shown  to  result  from  defendant's  procurement. 

Distinguished  in  West  v.  Louisiana,  194  U.  S.  266,  48  L.  Ed.  971,  24 
Snp.  Ct.  650,  upholding  admission  of  deposition  taken  before  committing 
magistrate,  where  witness  nonresident  and  could  not  be  produced ;  State 
V.  Nelson,  68  Kan.  573,  75  Pac.  507,  upholding  admission  of  testimony 
taken  at  former  prosecution  of  same  case,  where  witness  is  out  of  State. 

Depositions  in  criminal  eases.    Note,  Ann.  Gas.  1916A,  1092. 

Admissibility  in  criminal  trial  of  testimony  given  upon  preliminary 
examination  by  witnesses  not  available  at  trial.  Note,  25  L.^.  A. 
(N.  8.)  871. 

Sight  to  aid  in  ezecation  of  laws  by  giving  Information  as  to  tbeir  vio- 
lation Is  given  by  the  Oonstitiition. 

Approved  in  United  States  v.  Aczel,  219  Fed.  933,  right  to  vote  for 
member  of  Congress  is  a  right  secured  by  Constitution  and  laws  of 
United  States ;  Felix  v.  United  States,  186  Fed.  689,  108  C.  C.  A.  503, 
Rev.  Stats.,  §  5508,  was  not  intended  solely  for  the  protection  of  civil 
rights  of  persons  of  African  descent. 
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178  U.  S.  476-496,  44  L.  Ed.  1157,  20  Sup.  Ct.  986^  HAWLEY  v.  DILLEB. 
Words  are  prestuned  to  be  used  In  technical  sense. 
Approved   in  United  States  v.  Yankee  Fuel  Co.^  195  Fed.  851,  853, 
discussing  meaning  of  word  ''pre-emption"  in  act  relating  to  homestead 
entries. 

Until  patent  Is  issued,  homestead  is  under  control  of  I*and  Department. 
Approved  in  Peyton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  651,  and 
Mineral  Farm  Min.  Co.  v.  Barrick,  33  Colo.  415,  80,Pac.  1056,  both 
following  rule ;  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169. 
59  L.  Ed.  899,  35  Sup.  Ct.  515,  rights  of  homesteader  after  entry  and 
before  taking  possession  were  not  defeated  by  settlement  between  United 
States  and  trespasser ;  United  States  ▼.  Fisher,  223  U.  S.  107,  56  L.  Ed. 
370,  32  Sup.  Ct.  196,  Secretary  of  Interior  has  similar  corrective  and  re- 
visory power  over  Indian  allotments  as  that  exercised  by  Land  Depart- 
ment over  entries  on  public  land;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  190  U.  S.  309,  47  L.  Ed.  1071,  23  Sup.  Ct.  696,  holding  Land  De- 
partment has  full  jurisdiction  over  right  of  parties  to  patent  of  land  and 
over  decisions  of  local  land  officers;  Shenk  v.  Aumiller,  217  Fed.  971, 
it  is  only  questions  of  law  that  are  reviewable  by  the  courts;  Northern 
Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709,  101  C.  C.  A.  117,  after 
applicant  had  been  allowed  to  select  and  pay  for  land,  his  rights  could 
not  be  affected  by  subsequent  discovery  as  to  its  character;  Neff  v.  United 
States,  165  Fed.  283,  91  C.  C.  A.  241,  land  office  had  jurisdiction  to 
consider  final  proofs  on  timber  culture  entry  after  expiration  of  thirteen 
years;  United  States  v.  Lonabaugh,  158  Fed.  318,  where  entry  was  not 
made  in  good  faith  but  in  fraud  of  law,  claimant  does  not  become  equi- 
table owner ;  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  807,  prior  to  issu- 
ance of  deed  for  school  lands  by  State,  State  land  board  could  on  hearing 
after  notice,  and  on  proof  of  fraud  in  application,  refuse  deed;  United 
States  V.  Gardner,  133  Fed.  288,  66  C.  C.  A.  663,  government  *may  main- 
tain action  against  third  person  for  timber  unlawfully  cut  on  lands 
allotted  to  Indians  in  severalty  under  24  Stat.  388;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  OU  Co.,  112  Fed.  12,  13,  61  L,  E.  A.  230,  50  C.  C.  A. 
79  (affirming  104  Fed.  42,  44),  holding  equity  will  not  grant  relief  to 
entryman  on  lieu  lands  under  Forest  Reserve  Act  on  affidavit  false  as  to 
agricultural  character  of  land  and  in  other  respects ;  Olive  Land  etc.  Co. 
V.  Olmstead,  103  Fed.  574,  holding  equitable  title  of  entryman  defeated 
only  by  finding  by  Land  Department  that  entryman  was  disqualified  or 
that  land  at  time  of  entry  was  not  subject  to  entry;  Haggerty  v.  Annison, 
133  La.  350,  62  South.  950,  patent  issued  by  Land  Department  will  be 
upheld  unless  Land  Department  has  been  guilty  of  fraud,  deception  or 
misconstruction  of  law ;  Lynch  v.  Harris,  33  Okl.  32, 124  Pac.  53,  uphold- 
ing power  of  secretary  of  interior  to  pass  upon  questions  of  right  and 
title,  before  issuance  of  patent  to  allottee  of  Cherokee  tribe  of  Indians; 
Budd  V.  Gallier,  50  Or.  45,  89  Pac.  639,  land  held  by  final  certificate 
before  patent  was  issued  was  subject  to  lien  of  .iuderment  docketed 
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I  daimant;  United  States  v.  Fisher,  38  App.  D.  C.  52,  upholding 

9ition    of   illegal    entry   of   land    found   to   belong    to   railway 

ay. 

Sjigoished  in  United  States  v.  Clark,  138  Fed.  298,  70  C.  C.  A.  584, 

ntry  is  confirmed  and  title  vested  by  issuance  of  patent,  govcrn- 

annot  reeo^r  land  for  entr3nnan's  fraud,  as  against  bona  fide 

^nlationB  to  carry  out  statute  relating  to  public  land,  haTe  effect  of 

o-oved  in  Van  Gesner  v.  United  States,  153  Fed.  63,  82  C.  C.  A. 
tentional  false  swearing  constitutes  perjury  by  statute  of  United 
;  Meldrum  v.  United  States,  151  Fed.  181,  10  Ann.  Cas.  824,  80 
A.  545,  upholding  rule  in  prosecution  for  forging  writing  with 
to  defraud  United  States. 


I  from  entryman  before  issue  of  patent,  takes  no  better  title 
grantor  had. 
roved  in  United  States  v.  Fisher,  39  App.  D.  C.  181,  and  Haggerty 
ison,  133  La.  348,  62  South.  949,  both  reaffirming  rule;  McGoldrick 
Co.  V.  Kinsolving,  221  Fed.  827,  137  C.  C.  A.  377,  innocent  or 
^^de  purchaser  as  principal  does  not  apply  to  purchase  of  equitabh; 
public  land;  Moses  v.  Long-Bell  Lumber  Co.,  206  Fed.  56,  124 
A.  185,  purchaser  of  timber  from  homestead  entryman  whose  cer- 
^^te  was  afterwards  canceled  had  no  claim  on  the  timber;  United 
states  V.  Kennedy,  206  Fed.  49,  50,  124  C.  C.  A.  181,  where  final  certifi- 
cate had  been  canceled  and  no  patent  issued,  government  could  main- 
tain action  for  conversion  of  timber ;  United  States  v.  Qridley,  186  Fed. 
547,  by  issuance  of  patent  government  is  not  precluded  from  asserting 
its  rights  in  case  issue  of  patent  was  induced  by  fraud  or  mistake; 
United  States  v.  Biggs,  157  Fed.  272,  contract  by  applicant  to  convey 
to  another  who  was  to  furnish  money  to  pay  for  the  land  was  not  un- 
lawful; De  Laittre  v.  Board  of  Commrs.,  149  Fed.  809,  innocent  assignor 
of  certificate  for  purchase  of  school  lands  obtained  by  fraud  is  not  en- 
titled to  deed  from  State;  Henshall  v.  Marsh,  151  Cal.  298,  299,  90  Pac. 
696,  upholding  right  of  purchaser  of  school  land  on  making  application, 
to  have  in  mind  sale  for  profit  after  obtaining  certificate. 

Distinguished  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S. 
331,  334,  50  L.  Ed.  508,  504,  26  Sup.  Ct.  282  (affirming  131  Fed.  676,  67 
C.  C.  A.  1),  and  holding  purchaser  from  patentees,  for  value  and  with- 
out notice  of  entryman 's  fraud,  is  bona  fide  purchaser  under  20  Stat. 
89,  e.  151,  though  he  acquired  interest  in  lands  under  contract  for  stand- 
ing timber  before  patents  issued;  United  States  v.  Clark,  125  Fed.  775, 
holding  purchaser  from  vendee  of  entryman  who  had  obtained  final  cer- 
tificate and  to  whom  patent  subsequently  issued  is  bona  fide  purchaser; 
United  States  v.  Detroit  Timber  &  Lumber  Co.,  124  Fed.  402,  holding 
person  charging  fraud  in  suit  to  cancel  land  patents  must  prove  by  clear 
and  satisfactory  evidence* 
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Entrsrman  has  rlglit  to  notice  of  and  to  appe^^  in  proceedings  in  I<and 
Department. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  9,  63^0.  C.  A.  651,  following 
nile ;  Theyer  v.  Spratt,  189  U.  S.  361,  352,  47  L.  Ed.  848,  23  Sup.  Ct.  578, 
holding  cancellation  of  entry  not  binding  on  entr3nnan  who  had  no  notice 
nor  chance  to  be  heard;  California  Redwood  Co.  v.  Johnson,  179  U.  S. 
682,  45  L.  Ed.  884,  21  Sup.  Ct.  919,  affirming  decree  and  remanding  to 
Circuit  Court  for  northern  district  of  California;  Small  v.  Lutz,  41  Or. 
575,  69  Pac.  825,  holding  determination  by  Secretary  of  Interior  that 
lands  were  subject  to  entry  binds  prior  transferee  of  State  under  list  as 
swamp-lands. 

Distinguished  in  Clark  v.  Herington,  186  U.  S.  210,  46  L.  Ed.  IlSl, 
22  Sup.  Ct.  874,  holding  innocent  purchasers  for  value  of  lands  unlaw- 
fully selected  by  railway  company  not  protected  by  act  of  March  2, 1896, 
where  railway  received  no  patent. 

Pre-emptioner  baa  redress  in  courts  when  departmint  witlibolds  his 
rights. 

Approved  in  McCord  v.  Hill,  111  Wis.  513,  84  N.  W.  33,  holding  where 
Land  Department  issues  patent  to  wrong  person,  patentee  holds  in  trust 
for  person  entitled;  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651, 
Land  Department  cannot  review  its  rulings  except  on  hearing  after  due 
notice  to  parties  interested. 


178  U.  S.  49fr-510,  44  L.  Ed.  1166,  20  Sup.  Ct  976,  MAY  ▼.  NEW  ORLEANS. 

Original  packages  of  imported  goods  are  not  subject  to  local  taxation. 
Approved  in  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  each  separate  bottle  shipped  into  State  under  con- 
tract of  sale  by  cask  could  not  be  considered  an  original  package;  New 
York  V.  Wells,  208  U.  S.  21,  52  L.  Ed.  878,  28  Sup.  Ct.  193,  cash  on  hand 
and  notes,  being  proceeds  of  sale  of  imported  goods  in  original  packa^res, 
were  subject  to  State  taxation;  Rearick  v.  Pennsylvania,  203  U.  S.  511, 
51  L.  Ed.  297,  27  Sup.  Ct.  159,  foreign  corporation  which  shipped  brooms 
into  State  was  not  subject  to  municipal  ordinance  exacting  license  fee; 
Jewel  Tea  Co.  v.  Lee's  Summit,  198  Fed.  535,  536,  packages  shipped  to 
agent  for  delivery  to  customers  constituted  interstate  commerce,  thongh 
not  marked  with  customer's  name;  Parks  Bros.  &  Co.  v.  Nez  Perce 
County,  13  Idaho,  305, 121  Am.  St.  Rep.  261,  12  Ann.  Gas.  1113,  89  Pac. 
951,  articles  contained  in  original  package  which  had  been  opened  were 
subject  to  local  taxation;  American  Mfg.  Co.  v.  St.  Louis,  238  Mo.  275, 
142  S.  W.  299,  when  importer  of  goods  used  «ame  for  purposes  for  which 
they  were  not  adapted,  they  became  subject  to  local  taxation;  Wrought 
Iron  Range  Co.  v.  Campen,  135  N.  C.  517,  47  S.  E.  662,  license  tax  on 
store  peddlers  imposed  by  act  of  1903,  is  void  in  so  far  as  sales  by 
sample  of  goods  manufactured  in  another  State  and  shipped  here  and 
delivered  in  original  package  are  concerned;  Castle  v.  Mason,  91  Ohio 
St.  307,  110  N.  E.  466,  Inspection  Act  imposed  a  burden  upon  commerce 
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^^Qft.    o-fclier  States  and  violated  Federal  Constitution ;  Ex  parte  Case,  70 

^i*  2:9^,  Ann.  Oas.  1916B,  490,  135  Pae.  883,  and  Ex  parte  Case,  70  Or. 

^  .^  -nil,  Oaji*  1916B,  490,  141  Pae.  747,  both  holding  when  vehicles 

i^P|3^fe<3L  from  another  State  were  stored  in  warehouse  before  sale,  they 

^^'***^  -^    subject  to  statute  regulating  peddlers. 


th 


goods  shipped  in  interstate  commerce  are  separated  by  consignee, 
some  sQbject  to  state  antliority. 

oved  in  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas.  1915A, 

'^t^ZL"?**  ^  ^*  ^^'  ^'^  ^^*  ®^  ^  ^'  ^^^'  ^  ^^^'  ^**  ^^^'  Congress  may 
d^      '^MMMi:ixe  character  of  means  necessary  to  prevent  shipment  in  interstate 

^^^^■^^^■^ce  of  articles  of  harmful  nature;  Mutual  Film  Co.  v.  Industrial 

'inmi.^^i^n,  215  Fed.  146,  act  providing  for  censorship  of  moving-picture 

^    ^"■^■■^'■ies  to  films  removed  from  cases  in  which  they  were  shipped; 


State   v_    lEckenrode,  148  Iowa,  184,  190, 127  N.  W.  60,  62,  pure  food  stat- 


^  ^^^     iState  were  not  violated  by  foreign  corporation  which  shipped 

^  "S    "to     s^ent  for  delivery  to  customers;  Ex  parte  Agnew,  89  Neb.  810, 

r^    ^^^JBT^  19120,  676,  35  L.  R.  A.  (N.  8.)  886.  131  N.  W.  819,  where  orig- 

..   .  ^^^^fei^ige  has  been  broken  and  contents  offered  to  retailers,  it  has  lost 

h  IdT*^^*^^***®  quality;  Smith  v.  Wilkins,  164  N.  C.  147,  80  S.  E.  173,  up- 

,  .*^^*^Sr    :^:»eddler 's  tax  on  vending  of  medicines  received  in  large  interstate 

mg'*^^^*^'  Western  Oil  Refining  Co.  v.  Dalton,  131  Tenn.  334, 174  S.  W. 

'    ^^*^**-^nsfer  of  oil  from  tank-cars  into  barrels  was  incident  to  delivery 

"^^st  act  of  transportation  and  within  commerce  clause ;  Loverin  & 

Vc>r^     ^^^.  V.  Tansil,  118  Tenn.  723,  102  S.  W.  79,  foreign  corporation 

.^     "^^^ndled  goods  through  salesman  was  in  the  business  of  a  retail 

-,  ^^^^  ^^^  liable  to  privil^e  tax;  I.  M.  Darnell  &  Son  v.  City  of 

,  -K      ^^*  ^^  '^®^°-  ^^^'  ^^  ^'  ^'  ^^'^'  upholding  tax  on  logs  purchased 

^  i^^^^^^^^^^t  "1  from  another  State;  McDermott  v.  State,  143  Wis,  31, 

Jtt^^^-      Oas.  1815,  126  N.  W.  891,  when  retailer  removed  cans  from 

anther  ^^^*^  ^uid  put  them  up  for  sale,  the  articles  became  subject  to  State 


^^  «^^.  ^K^txial  packages  of  imported  goods  which  are  nonassessable  locally  con- 
~  in  which  goods  shipped,  and  not  smaller  packages  therein  con- 


545^     ^^^^^"o^ed  in  American  Steel  etc.  Co.  v.  Speed,  192  U.  S.  519,  48  L.  Ed. 
tesi^  Sup.  Ct.  370,  holding  State  may  impose  merchant's  tax  on  non- 

Teti'Ti  ^^^  manufacturer  establishing  distributing  warehouse;  Austin  v. 
addx^^^^^'  179  U.  S.  354,  45  I*.  Ed.  230,  21  Sup.  Ct.  136,  holding  un- 
fftcW^  ^^^d  cigarette  packages  containing  ten  cigarettes  and  taken  from 
TcX  ^?^  loose  in  basket  not  original  packages;  Saulsbury  v.  State,  43 
^      *    ^^-  96,  96  Am.  St.  Rep.  837,  63  S.  W.  570,  holding  shipping  buggies 


tt^^*^^^^^*  agent  who  put  them  together  and  sold  them  not  interstate 
^     ^^^^ce  hence  subject  to  license. 

^■^^at  constitutes  "original  package''  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Oas.  1117. 
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What  constitutes  original  or  unbroken  package.    Note^  S9  I«.  R.  A. 
(N.  S.)  1058. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  664. 

178  U.  8.  510-624,  44  L.  Ed.  1170,  20  Sup.  CTt.  981,  DEWEY  ▼.  UNITED 
STATES. 

words  are  to  be  given  their  usual  and  ordinary  meaning. 

Approved  in  United  States  v.  First  Nat.  Bank,  234  U.  S.  258,  58 
L.  Ed.  1804,  34  Sup.  Ct.  846,  applying  rule  in  giving  construction  to  the 
words  ** mixed  blood  Indians";  State  ex  rel.  McGrael  v.  Phelps,  144 
Wis.  46,  85  L.  E.  A.  (N.  S.)  358,  128  N.  W.  1058,  giving  statute  that 
construction  which  would  require  no  interpolation  of  words. 

Public  policy  of  the  government  is  to  be  found  in  its  statutes. 

Approved  in  Sweet  v.  United  States,  228  Fed.  424,  upholding  con- 
gressional grant  of  public  lands  valuable  for  minerals,  for  school  or 
other  purposes ;  State  v.  Harden,  62  W.  Va.  317,  58  S.  E.  717,  discussing 
province  of  the  courts  in  construing  statutes  passed  by  the  legislature. 

Court's  province  is  to  declare  what  the  law  is  regardless  of  questiona  of 
policy. 

Approved  in  In  re  Wolf,  122  Fed.  133,  holding  where  creditor  was  paid 
in  full  within  four  months  of  debtor's  bankruptcy  without  knowledge  of 
bankruptcy  and  later  made  another  assignment,  first  payment  no  prefer- 
ence; Southern  Ry.  Co.  v.  Machinists'  Local  Union,  111  Fed.  57,  holding 
where  language  of  statute  is  unambiguous  and  applicable  to  all  persons, 
courts  will  not  limit  its  application  for  reasons  of  policy. 

Distinguished  in  White  v.  United  States,  191  U.  S.  552,  48  L.  Ed.  298, 
24  Sup.  Ct.  172,  holding  credit  of  service  for  future  pay  only  and  not 
for  readjustment  of  past  pay  intended  by  act  of  March  3, 1899,  §  13. 

178  U.  S.  524-^39,  44  L.  Ed.  1175,  20  Sup.  Ot.  1000,  BASDE8  ▼.  FIBST 
NATIONAL  BANK  OF  HAWABDEN. 

Opinion  cannot  be  relied  on  as  binding  authority  onien  case  called  for 

its  expression. 

Approved  in  Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed.  932, 
L.  R.  A.  1916B,  784,  139  C.  C.  A.  406,  Graham  v.  Oregon  etc.  Nav.  Co., 
134  Fed.  692,  and  Ex  parte  Riggins,  134  Fed.  423,  all  following  rule; 
Watson  V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  949,  discussing  what  consti- 
tutes ** obiter  dicta." 

Approved  in  In  re  Tune,  115  Fed.  914,  holding  Bankruptcy  Court  may 
proceed  summarily  to  decide  adverse  claim  to  bankrupt's  property  and 
if  claim  unfounded  order  transfer,  otherwise  leave  to  plenary  suit;  The 
Manitoba,  104  Fed.  152,  holding  negligence  whereby  port  was  left  open 
when  ship  sailed  was  failure  "in  proper  stowage"  within  Harter  Act. 


%  BARDES  V,  FIRST  NATIONAL  BANK.    178  U.  S.  524-639 

JBsftZLl^Tnptcy  proceedings  and  actions  at  law  distinguished. 
-4j>j>x-o-ved  in  In  re  Friend,  134  Fed.  782,  67  C.  C.  A.  600,  judgment 
^izfixrrrm  jx3g  composition  in  bankruptcy  is  reviewable  by  appeal;  In  re 
ifeynoX^ifla,  133  Fed.  687,  arguendo. 


in  bankruptcy  are  in  the  nature  of  proceedings  in  equity. 
»^ed  in  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  312, 
actio:i:i.  ^:s barging  that  transfer  of  bankrupt's  property  was  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  creditors,  is  cognizable  in 
equity-  5  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  306,  granting 
motio-rx  -fco  transfer  cause  of  action  to  recover  bankrupt's  property,  to  law 
side  of  court;  Ogden  v.  Gilt  Edge  Consol.  Mines  Co.,  225  Fed.  727, 
stoeklxc>>X^ers  may  in  equity  sue  or  defend  on  behalf  of  corporation  if 

fraudulently  fail  to  do  so;  In  re  Larkey,  214  Fed.  871,  refusing 
cce  clause  in  lease  making  it  subject  to  forfeiture  by  lessor  in 
t>ankruptcy;  In  re  Jones,  209  Fed.  718,  demurrer  does  not  lie  to 
in  bankruptcy;  In  re  Oxley,  204  Fed.  827,  in  construing  bank- 
statute  providing  for  payment  of  bankrupt's  taxes,  principles  of 
Ea.re  to  be  applied;  In  re  Eureka  Anthracite  Coal  Co.,  197  Fed. 
^'t^ockholders  of  corporation  in  involuntary  bankruptcy  could  not 
sr    suid  defend  proceeding  against  corporation;  Mason  v.  Wolkowich, 
150  F-^d.  701,  10  L.  B.  A.  (N.  8.)  765,  80  C.  C.  A.  436,  upholding  juris- 
dictioxx    of  bankruptcy  court  to  enforce,  in  summary  manner,  contract  of 
8a.le  xK&ci^e  by  receiver;  Dokken  v.  Page,  147  Fed.  439,  77  C.  C.  A.  674, 
^^^^^^    l>ankruptcy  receiver  took  possession  of  goods  transferred  to  third 
party^    proceeding  on  intervention  by  latter  claiming  goods  is  in  equity 
bilf  ^^"^^^^^  without  jury;  Dodge  v.  Norlin,  133  Fed.  368,  66  C.  C.  A.  425, 
T         ^^^ exceptions  accomplishes  no  purpose  in  bankruptcy  proceedings; 
^^  ^®  _  "^^augh,  133  Fed.  286,  66  C.  C.  A.  669,  where,  after  answer  to  peti- 
j  ^     ^*^     involuntary  bankruptcy,  petitioners  move  for  adjudication  on 
jr^T^-*'^S8,  only  question  presented  is  as  to  legal  sufficiency  of  answer; 
^^^**\^^  V.  Lang,  132  Fed.  6,  66  C.  C.  A.  621,  single  day  is  not  reason- 
j^j^        *^^»ine  for  alleged   bankrupt  who  is  not  within  district  to  answer 
\f;^    *:»  petition  ^hich  for  first  time  charges  him  with  fraud;  In  re 

eeiv  ^^*  ^^^  Ted,  629,  bankruptcy  court  taking  possession,  through  re- 
£^ j.^  *  ^^f  property  in  possession  of  adverse  claimant,  fraudulently  trans- 
135  ^  ^y  bankrupt,  may  determine  ownership;  In  re  Bochford,  124  Fed. 
ba.nfc:  "^j  ^^  ^'  ^'  ^'  ^^^f  holding  administration  and  distribution  of 

545  ^^^^^'8  property  is  proceeding  in  equity;  In  re  Herzikopf,  121  Fed. 
an^j'  C.  C.  A.  606,  holding,  under  Bankruptcy  Act,  §  18,  bankrupt  only 

nii^-t^^      ^^^  intervening  creditors  entitled  to  jury  trial  of  question  of  invol- 
^^ar-^^*^^    bankrupt's  insolvency;  In  re  De  Gottardi,  114  Fed.  341,  holding 
^^^      ^^  ^  before  referee  in  bankruptcy  is  in  nature  of  hearing  in  equity 
^^^verned  by  rules  of  equity  procedure. 


^  ^^eral  court  Jurisdiction  for  benefit  of  assignee  under  act  of  1867  was 

^^^^^*^^ent  with  State  courts. 
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Approved  in  Bush  v.  Elliott,  202  U.  S.  480,  50  L.  Ed.  1116,  26  Sup.  Ct. 
668,  diversity  of  citizenship  not  necessary  to  Circuit  Court's  jurisdiction 
under  Bankruptcy  Act,  §  23,  over  suit  by  trustee  for  moneys  due  bank- 
rupt prior  to  adjudication ;  Lyon  v.  Clark,  124  Mich.  106,  83  N.  W.  694, 
holding  trustee  in  bankruptcy  under  act  of  1898  may  sue  in  State  court 
to  set  aside  allied  fraudulent  conveyance;  Truda  v.  Osgood,  71  N.  H. 
185,  51  Atl.  633,  holding  State  courts  have  concurrent  jurisdiction  of 
action  of  trover  for  goods  of  plaintiff  sold  by  trustee  in  bankruptcy  as 
belonging  to  bankrupt;  Furth  v.  Stahl,  205  Pa.  St.  441,  55  Atl.  29,  hold- 
ing State  court  has  jurisdiction  to  distribute  fund  in  own  hands  from 
foreclosure  of  bankrupt's  property;  Texas  Brewing  Co.  v,  Mallette,  28 
Tex.  Civ.  466,  67  S.  W.  443,  holding  State  court  has  jurisdiction  of  suit 
to  foreclose  mortgage  against  bankrupt  where  validity  of  mortgage  is 
conceded. 

National  courts  are  not  given  jurisdiction  because  rights  of  bankrupt 
and  creditor  vest  in  trustee. 

Approved  in  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  531,  48  L.  Ed.  290, 
24  Sup.  Ct.  176,  holding  mere  fact  that  plaintiff  was  trustee  in  bank- 
ruptcy gives  no  Federal  jurisdiction;  Hutchinson  v.  Otis,  Wilcox  &  Co., 
123  Fed.  16,  59  C.  C.  A.  94,  dismissing  petition  to  appeal  to  Supreme 
Court  to  revise  proceedings  of  District  Court  in  bankruptcy;  In  re 
Nugent,  105  Fed.  585,  586,  44  C.  C.  A.  620,  holding  one  obtaining  prop- 
erty as  agent  of  bankrupt  before  filing  of  petition  not  subject  to  suit' 
without  consent  in  District  Court  under  Bankruptcy  Act  of  1898. 

Distinguished  in  In  re  Kellogg,  113  Fed.  124,  holding  bankruptcy  court 
having  custody  of  property,  title  being  in  trustee,  may  determine  val- 
idity and  amount  of  mortgage  lien. 

By  section  70,  Bankruptcy  Act  of  1898,  trustees  are  vested  with  bank- 
rupt's title  by  operation  of  law. 

Approved  in  In  re  Breslauer,  121  Fed.  913,  holding  filing  of  petition 
gives  notice  to  all  parties  and  on  qualification  trustee  takes  bankrupt's 
title ;  United  States  v.  Union  Surety  etc.  Co.,  118  Fed.  486,  487,  holding 
District  Court  has  jurisdiction  of  action  by  trustee  in  name  of  United 
States  on  bond  of  former  trustee  for  value  of  property  unaccounted  for. 

Congress  by  omitting  provisions  as  to  concurrent  jurisdiction  from  act 
of  1898  meant  to  discontinue  same. 

Approved  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  194,  46  I*.  Ed.  149,  22 
Sup.  Ct.  75,  holding  failure  to  file  voluntary  petition  within  five  days 
before  sale  of  property  under  long  existent  irrevocable  power  of  attorney 
constituted  act  of  bankruptcy  within  act  of  1898 ;  Pirie  v.  Chicago  Title 
&  Trust  Co.,  182  U.  S.  448,  45  L.  Ed.  1177,  21  Sup.  Ct.  910,  holdinc: 
omission  in  act  of  1898  of  provision  preventing  proof  of  debt  of  one 
receiving  preference  knowing  or  with  reasonabfe  ground  of  knowledge 
of  violation  of  act  of  1869  signified  intention  of  discontinuing  same. 
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revifi* 


mentl. 


iptcy  Act  of  1898,  section  23,  daiue  2«  concenu  jnriBdiction  only, 
of  case, 
^ed  in  In  re  Baird,  116  Fed.  765,  holding  District  Court  should 
"teTistee's  petition  for  summary  order  to  compel  defendant  to 
property  where  latter 's  claim  thereto  is  real, 
^^ished  in  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  18,  59 
94,  dismissing  petition  for  leave  to  appeal  to  Supreme  Court  to 
^tion  of  District  Court  in  bankruptcy. 

e  2,  section  23,  of  Bankruptcy  Act  meant  to  leave  controversies 

to  State  courts. 

^ed  in  In  re  Johnson,  127  Fed.  619,  holding  bankruptcy  court 

3it  leave  to  holder  of  chattel  mortgage  to  sue  thereon  in  State 

zrench  v.  Smith,  81  Minn.  344,  345,  84  N.  W.  45,  upholding  subdi- 

of  section  23,  Bankruptcy  Act  of  1898,  under  which  State  court 

3diction  of  action  to  set  aside  preferential  payment  by  bankrupt 

•tter  not  party;  Bush  v.  EUiott,  202  U.  S.  481,  50  L.  Ed.  1116, 

<Jt.  668,  diversity  of  citizenship  not  necessary  to  Circuit  Court's 

ion  under  Bankruptcy  Act,  §  23,  over  suit  by  trustee  for  moneys 

rupt  prior  to  adjudication ;  linstroth  Wagon  Co.  v.  Ballew,  149 

,  8  L.  B.  A.  (N.  S.)  1204,  79  C.  C.  A.  470,  where,  in  State  suit 

ant  to  recover  property  purchased  by  fraudulent  representations, 

sequestered,  and  trustee  appointed  in  subsequent   bankruptcy 

ngs  intervened  and  lost.  State  decision  was  conclusive  on  trustee ; 

V.  Black,  143  Fed.  561,  bankruptcy  trustee  may  sue  in  equity  to 

payment  made  by  bankrupt  to  creditor  as  voidable  preference; 

V.  Jones,  141  Fed.  320,  322,  72  C.  C.  A.  466,  denying  bankruptcy 

jurisdiction  over  plenary  suit  by  third  person  to  cancel  satisfac- 

mortgage  and  declare  trust  in  bankrupt's  mortgaged  property 

not  in  trustee's  possession;  In  re  Hadden  Rodee  Co.,  135  Fed. 

olding  bankruptcy  court's  jurisdiction  over  proceeding,  by  ad- 

^imant  of  property  claimed  by  trustee,  to  determine  ownership; 

-dlagg,  121  Fed.  336,  57  C.  C.  A.  547,  holding,  under  Bankruptcy 

subd.  7,  bankruptcy  court  has  jurisdiction  to  determine  by 

proceedings  before  referee  validity  of  mortgage  in  property 

ee's  possession;  Real  Estate  Trust  Co.  v.  Thompson,  112  Fed. 

ding  District  Court  has  no  jurisdiction  of  plenary  suit  in  equity 

r  transfer  of  property  sold  or  establish  claim  of  complainants  as 


(m  2  of  Bankruptcy  Act  of  1898  does  not  authorize  forcible  seizure 
rverse  claimant. 

oved  in  Foreman  v.  Burleigh,  109  Fed.  314,  48  C.  C.  A.  376,  hold- 

^^^^kruptcy  Act,  §25a,  does  not  authorize  creditor's  appeal  toCir- 

«urt   of   Appeals   from   Circuit   Court's   allowance   of   another 

's  claim ;  In  re  Bender,  106  Fed.  875, 876,  holding  where  property 


V^     ^•^X'krupt  was  surrendered  as  his  property  mortgagee  cannot  obtain 
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return  of  property  by  mere  smnmary  motion ;  In  re  Ward,  104  Fed.  986, 
987,  holding  Bankruptcy  Act  of  1898  does  not  confer  jurisdiction  on 
court  of  bankruptcy  to  take  property  claimed  to  belong  to  bankrupt  from 
third  person  or  to  enjoin  his  sale  of  same;  Tennessee  Producer  Marble 
Co.  V.  Grant,  135  Fed.  323,  67  C.  C.  A.  676,  arguendo. 

Distinguished  in  In  re  Moody,  131  Fed.  527,  bankruptcy  court  may 
by  its  receiver  take  possession  of  property  in  possession  of  adverse  claim- 
ant, alleged  to  have  been  fraudulently  transferred  by  bankrupt;  In  re 
Young,  111  Fed.  160,  49  C.  C.  A.  283,  dismissing  petition  to  review  order 
of  District  Court  in  In  re  Bender,  106  Fed.  873;  In  re  Knopf,  144  Fed. 
251,  arguendo. 

Bankruptcy  court  has  Jurisdiction  over  controyersieB  concerning  prop- 
erty in  its  po88688ion. 

Approved  in  Clay  v.  Waters,  178  Fed*  392,  21  Aim.  Gas.  897,  101 
C.  C.  A.  645,  reaffirming  rule;  Hebert  v.  Crawford,  228  U.  S.  205, 
57  L.  Ed.  802,  33  Sup.  Ct.  484,  crop  of  rice  in  possession  of  bank- 
rupts when  they  filed  their  petition  was  under  jurisdiction  of  bankruptcy 
court ;  Babbitt  v.  Dutcher,  216  U.  S.  113, 114, 17  Ajul  Cafl.  969, 54  L.  EcL 
406,  407,  30  Sup.  Ct.  372,  Federal  District  Court  had  ancillary  jurisdic- 
tion to  compel  delivery  to  trustee  of  records  and  stock  books  of  bank- 
nipt;  Coder  v.  Arts,  213  U.  S.  232,  234, 16  Ann.  Gas.  1008,  53  I*.  Ed,  776, 
777,  29  Sup.  Ct.  436,  creditor  who  recognized  title  and  possession  of 
trustee  and  asserted  his  claim  upon  notes  instituted  a  proceeding  in  bank- 
ruptcy as  distinguished  from  a  controversy  arising  in  course  of  bank- 
ruptcy proceedings ;  Murphy  v.  John  Hof  man  Co.,  211  U.  S.  568,  58  L.  Ed. 
830,  29  Sup.  Ct.  154,  Federal  court  has  ancillary  jurisdiction  to  hear 
and  determine  all  questions  respecting  bankrupt's  property  in  its  posses- 
sion ;  In  re  Schmick  Handle  &  Lumber  Co.,  233  Fed.  449,  where  claimant 
of  timber  agreed  with  receiver  in  bankruptcy  to  manufacture  it  into  lum- 
ber and  pay  proceeds  to  receiver,  such  agreement  fixed  jurisdiction  of 
court;  De  Friece  v.  Bryant,  232  Fed.  236,  defining  limits  of  ancillary 
jurisdiction  of  bankruptcy  court  over  summary  proceedings;  In  re 
Kligerman,  219  Fed.  759,  property  subject  to  mechanic's  lien  having* 
passed  into  keeping  of  bankruptcy  court,  such  court  could  pass  upon 
validity  of  lien;  Shea  v.  Lewis,  206  Fed.  880,  124  C.  C.  A.  537,  bank- 
ruptcy court  had  jurisdiction  to  investigate  whether  or  not  it  had  at 
time  petition  was  filed  actual  possession  of  property  involved;  Kirk- 
patrick  v.  Hamesberger,  199  Fed.  890,  118  C.  C.  A.  334,  dismissing  peti- 
tion to  superintend  and  revise  action  of  court  on  judgment  reviewable 
only  on  appeal;  In  re  Logan,  196  Fed.  686,  where  bankrupt  placed 
record  title  to  property  for  purpose  of  concealing  it  from  trustee,  con- 
structive possession  thereof  passed  to  bankruptcy  court;  In  re  Denson, 
195  Fed.  855,  856,  bankruptcy  court  had  jurisdiction  to  order  restored 
to  trustee  property  given  third  party  after  filing  of  petition;  In  re 
Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  553,  upholding  power  of  bank- 
ruptcy court  to  restrain  by  injunction  proceedings  in  State  court;  In  re 
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Peacock^  178  Fed.  857,  discussing  power  of  referee  on  hearing  of  petition 
^  expu.n.^e  proof  of  debt;  Thomas  v.  Woods,  173  Fed.  590, 19  Ann.  Gas. 
IMO,  26  I<.  IL  A.  (N.  8.)  1180,  97  C.  C.  A.  535,  sustaining  appeal  to 
Circuit;  Court  on  petition  b^'  trustee  to  determine  rights  of  adverse  claim- 
ants to  j>x-operty  in  custody  of  court;  Plant  v.  Gorham  Mfg.  Co.,  159  Fed. 
755,  ai>p>ljring  rule  in  action  by  trustee  to  recover  possession  of  property 
under  lea^e  which  had  been  in  possession  of  bankruptcy  receiver;  Good- 
nongH  ISkJIercantile  etc.  Co.  v.  Galloway,  166  Fed.  507,  upholding  jurisdic- 
tion^ of  "bankruptcy  court  to  pass  upon  validity  of  lien  upon  bankrupt's 
propexrty  ;  Reed  v.  American-German  Nat.  Bank,  155  Fed.  234,  upholding 
jurist i-c-t ion  of  Circuit  Court  of  action  to  recover  usurious  interest  paid 
by  ba-rxlcxTipt ;  Paxton  v.  Scott,  66  Neb.  388,  92  N.  W.  612,  upholding 
State   court's  jurisdiction. 

'^»Tilmiptcy  conrt  has  no  JuilBdlction,  except  by  consent,  over  independ- 
ent sul-ts  to  recover  assets  of  bankrupt. 

-^I>I>roved  in  McCuUoch  v.  Davenport  Saving  Bank,  226  Fed.  313, 

Johnston  V.  Spencer,  195  Fed.  218,  219,  115  C.  C.  A.  167,  In  re  Iron 

Clad    :M:fg.  Co.,  194  Fed.  909,  In  re  L.  B.  Pickens  &  Bro.,  184  Fed.  955, 

Hobba    V.  Frazier,  61  Fla.  618,  55  South.  850,  and  Chicago  Title  &  Trust 

^«-  V.  Core,  223  111.  66,  79  N.  E.  110,  all  following  rule;  Lovell  v.  Isadore 

N  ewxn^n  &  Son,  227  U.  S.  421,  423,  57  L.  Ed.  581,  582,  33  Sup.  Ct.  375, 

^'^©re    f  a<»t  that  plaintiff  was  trustee  in  bankruptcy  gave  Federal  court 

^  Jurisdiction  of  action  on  bond;  Wood  v.  A.  Wilbert's  Sons  Shingle 

etc.  Co.,  226  U.  S.  387,  57  L.  Ed.  26ft  33  Sup.  Ct.  125,  under  amendment 

-^^biniary  5, 1903,  consent  of  defendant  is  still  necessary  to  give  Fed- 

^  coixrt  jurisdiction  to  suit  to  recover  property  of  bankrupt;  Harris 

^\  -P'i^t  iTat.  Bank,  216  U.  s!  383,  54  L.  Ed.  529,  30  Sup.  Ct.  296,  Federal 

tr:i<5t;   Court  had  no  jurisdiction  of  action  to  recover  property  of  bank- 

U    1^    "^^ich  defendant  wrongfully  refused  to  surrender;  Re  Wood,  210 

^  ^-  2SS,  52  L.  Ed.  1050,  28  Sup.  Ct.  621,  discussing  jurisdiction  of  bank- 

co     ^^    <5«urt  to  re-examine  and  reduce  payments  and  transfer  made  to 

52g     ^^X    in  contemplation  of  bankruptcy;  Frank  v.  Vollkommer,  205  U.  S. 

pj^*        ^    Xj.  Ed.  914,  27  Sup.  Ct.  596,  possession  by  bankruptcy  court  of 

j^  -     ^^s.  of  sales  of  mortgaged  chattels  did  not  deprive  State  court  of 

(}|j-        "*^^<3iction  to  set  aside  mortgage  as  fraudulent;  First  Nat.  Bank  v. 

«PPl  ^^^^    Title  etc.  Co.,  198  U.  S.  289,  290,  49  L.  Ed.  1055,  25  Sup.  Ct.  693, 

QQg^  -^V^^T  rule;  Bush  v.  Elliott,  202  U.  S.  479,  50  L.  Ed.  1115,  26  Sup.  Ct. 

und^     ^^^^rsity  of  citizenship  not  necessary  to  Circuit  Court's  jurisdiction 

Y^x>±,         -^^ankruptcy  Act,.§  23,  over  suit  by  trustee  for  moneys  due  bank- 

552     ^^"*^^^  *®  adjudication;  Whitney  v.  Wenman,  198  U.  S.  549,  550,  551, 

^j^j^  ^^    Xk  Ed.  1159,  1160,  25  Sup.  Ct.  778,  bankruptcy  court  has  jurisdic- 

^^*    ^-■'^*^^er  Bankruptcy  Act,  §  2,  over  proceeding  in  nature  of  plenary 

-  ^      ^   "to  determine  rights  of  .property  in  its  possession ;  Jaquith  v.  Row- 

^^^^^?-^S  U.  S.  €23,  624,  626,  47  L.  Ed.  622,  62S,  23  Sup.  Ct.  371,  372, 

*^    \\^^^    bankruptcy  court  without  jurisdiction  to  enjoin  plaintiffs  from 

eO    ^^tixig  judgments  against  bankrupt  in  State  court  from  suretv  on 
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bail  bonds;  Pickens  v.  Roy,  187  U.  S.  180,  47  L.  Ed.  129,  23  Sup.  Ct.  79, 
holding  bankruptcy,  court  without  jurisdiction  of  suit  to  enjoin  prosecu- 
tion of  suit  pending  in  State  court  by  judgment  creditor  to  set  aside  deed 
and  to  sell  property;  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  24,  46 
L.  Ed.  416,  22  Sup.  Ct.  296,  holding  assignee  does  not  assent  to  ((^oart's 
jurisdiction  to  compel  payment  of  sums  retained  as  commissions  by 
pleading  claims  and  objecting  to  jurisdiction  before  final  order;  Mueller 
V.  Nugent,  184  U.  S.  15, 17,  46  I*.  Ed.  412,  22  Sup.  Ct.  275,  276,  upholding 
District  Court's  jurisdiction  to  compel  surrender  of  goods  conveyed  be- 
fore bankruptcy  to  third  person  as  agent  of  bankrupt  asserting  no 
adverse  claim;  Wall  v.  Cox,  181  U.  S.  247,  45  L.  Ed.  846,  21  Sup.  Ct. 
644,  den3ring  District  Court's  Jurisdiction  where  defendant,  stranger  to 
proceedings,  appeared  and  denied  jurisdiction ;  Hicks  v.  Knost,  178  U.  S. 
542,  44  L.  Ed.  1188,  20  Sup.  Ct.  1007,  holding  District  Court  has  juris- 
diction over  equity  suit  by  bankruptcy  trustee  against  transferee  of 
bankrupt  to  recover  property  of  bankrupt's  estate  fraudulently  conveyed 
to  defendant,  only  by  consent  of  defendant;  Mitchell  v.  McClure,  178 
U.  S.  540,  44  L.  Ed,  1188,  20  Sup.  Ct.  1000,  holding  District  Court  has 
no  jurisdiction  of  suit  in  replevin  to  recover  goods  alleged  to  have  been 
fraudulently  conveyed  by  bankrupt  within  four  months  of  bankruptcy ; 
Kraver  v.  Abrahams,  203  Fed.  784,  and  Breit  v.  Moore,  220  Fed.  99,  135 
C.  C.  A.  573,  both  holding  that  bankruptcy  court  had  jurisdiction  of 
action  to  recover  property  wrongfully  transferred  to  unsecured  creditor 
in  fraud  of  other  creditors;  In  re  Ballou,  215  Fed.  814,  referee  in  bank- 
ruptcy had  no  jurisdiction  over  proceeding  to  compel  corporation  to  issue 
stock  to  trustee ;  In  re  Bacon,  210  Fed.  133,  126  C.  C.  A.  643,  bankruptcy 
court  had  no  jurisdiction  tfver  summary  action  to  recover  corporate  stock 
on  which  bank  claimed  lien  as  trustee ;  In  re  Green,  207  Fed.  695,  where 
facts  sworn  to  in  order  to  sustain  claim  of  adverse  title  were  incredible, 
claimant  was  entitled  to  have  them  taken  as  true  to  determine  jurisdic- 
tion; Le  Master  v.  Spencer,  203  Fed.  214,  215,  216,  121  C.  C.  A.  416, 
Federal  court  had  jurisdiction  to  determine  title  to  property  seized  and 
held  by  marshal  where  there  was  reason  to  believe  it  belonged  to  bank- 
rupt's estate;  In  re  Blum,  202  Fed.  885,  886,  121  C.  C.  A.  241,  where 
party  in  possession  set  up  facts  which,  if  true,  would  constitute  adverse 
title,  court  could  not  dispose  of  his  rights;  Scott  v.  George's  Creek  Coal 
etc.  Co.,  202  Fed.  255,  there  being  no  necessity  for  interference  of  Dis- 
trict Court  to  protect  trustee,  it  declined  to  assume  jurisdiction;  In  re 
Cantelo  Mfg.  Co.,  201  Fed.  160,  where  applications  for  patent  were  filed 
by  bankrupt  prior  to  filing  petition,  title  thereto  vested  in  trustee ;  In  re 
F.  M.  &  S.  Q.  Carlile,  199  Fed.  615,  upholding  jurisdiction  of  referee  to 
prevent  delay  where  all  parties  had  submitted  their  rights  to  court; 
Bear  Gulch  Placer  Min.  Co.  v.  Walsh,  198  Fed.  353,  bankruptcy  court 
had  no  jurisdiction  to  determine  priority  of  water  rights  between  bank- 
rupt mining  company  and  owner  of  land;  Detroit  Trust  Co.  v.  Pontiac 
8av.  Bank,  196  Fed.  32,  115  C.  C.  A.  663,  consent  required  of  defendant 
was  only  to  particular  tribunal;  In  re  Alexander,  193  Fed.  753,  754, 
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^hejr^  X>iirchaser  of  assets  of  bankrupt's  estate  applied  to  have  snch  sale 

^t   a^xde,  eourt  had  jurisdiction  by  consent;  McEldowney  v.  Card,  193 

-^ed*    4S0y  Circuit  Court  has  no  jurisdiction  of  suit  by  trustee  to  recover 

•QLoriey  due  him  for  logs^  belon^ng  to  bankrupt's  estate  and^sold  by  him 

to    ^of  eiidants;  In  re  Raphael,  192  Fed.  876,  113  C.  C.  A.  198,  defining 

"consent"  required  to  give  court  jurisdiction;  Sheppard  v.  Lincoln,  184 

Fed.    X84,  where  defendant  apx)eared  generally  and  demurred  on  merits 

to   siu^  of  trustee  to  set  aside  conveyance,  he  consented  to  jurisdiction; 

III  aro   Ptathman,  183  Fed.  917,  919,  926,  928, 106  C.  C.  A.  253,  bankruptcy 

liad  no  jurisdiction  to  adjudicate  summarily  claim  of  trustee  that 

of  foreclosure  and  sale  made  by  State  court,  were  void ;  Frost  v. 

I^a^tham   &  Co.,  181  Fed.  869,  upholding  jurisdiction  of  Circuit  Court  as 

*  coTiart  of  equity,  to  recover  property  preferentially  transferred ;  Thomp- 

f^**     V-     :Mauzy,  174  Fed.  614,  98  C.  C.  A.  457,  discussing  distinction 

'^^t'^^^sn  '' controversies  in  law  and  in  equity  between  trustees  and  ad- 

^rs^    <5l«iimants"  and  "proceedings  in  bankruptcy";  Berman  v.  Smith, 

7^^   ^^^d.  741,  upholding  jurisdiction  of  State  court  over  wrongful  act  of 

wTist^i^    in  bankruptcy  where  he  went  outside  of  his  duties;  In  re  Walsh 

^^®->     X€3  Fed.  353,  referee  in  bankruptcy  had  no  jurisdiction  even  by 

^'^^^^^t;    of  both  parties,  over  proceedings  to  avoid  transfer  made  as  a 

i'!^^^^*^'^*^^'  In  re  Haley,  158  Fed.  78,  85  C.  C.  A.  404,  bankruptcy  court 

*^c>    jurisdiction  of  suit  by  trustee  to  compel  stockholder  to  pay  cor- 

nj^'^^      ^ebts  because  of  her  participation  in  fraud;  Hull  v.  Burr,  153 

.       •     ^-^S,  83  C.  C.  A.  61,  District  Court  had  no  jurisdiction  of  suit  by 

^^^       appointed  in  another  district  to  avoid  transfer  made  by  bank- 

,.^.»      ^^.Itewis  V.  Barthell,  152  Fed.  535,  bankruptcy  court  has  no  juris- 

.  .j^^^^*^     ^f  suit  to  recover  property  under  section  70e  of  Bankruptcy  Act 

pq^     ^^'tx't    consent  of  defendant;  Homer  Gaylord  Co.  v.  Miller,  147  Fed. 

,     *     "^•-^xnkmptcy  court,  prior  to  adjudication,  has  jurisdiction  over  bill 

I      -^^"^-^  inters  for  appointment  of  receiver  and  to  vacate  bankrupt's  fraud- 

.  ^^^^nveyances ;  Mitchell  v.  Mitchell,  147  Fed.  281,  where  bankruptcy 

^^'^      sues  in  equity  to  set  aside  fraudulent  conveyance  and  defendant 

and  submits  claims  to  court,  he  cannot  thereafter  object  to 

jrT'^^'^^^^'tion  for  want  of  equity;  Fitch  v.  Richardson,  147  Fed.  198,  77 

.uj^^  "    "^^^  423,  bankruptcy  court,  on  rejection  of  proof  of  claim  on  ground 

^     ^^^^^^itor  held  security  therefor,  has  no  jurisdiction  to  value  security 

kn^  ^^^^•^r  decree  against  creditor  for  its  excess  value  over  debt;  In  re 

^.^^^^^»     135  Fed.  738,  68  C.  C.  A.  374,  bankruptcy  court  has  no  jurisdic- 

^    ^^o      require  sheriff  claiming  property  of  alleged  bankrupt  adversely 

-p^^   '*'     estate  attachment,  to  surrender  same;  Ryttenberg  v.  Schefer,  131 

,  ^     *    '**^^,  upholding  bankruptcy  court's  jurisdiction  by  consent  over  suit 

~^tee  to  recover  fund  where  defendant  answers  to  merits;  In  re 

«cher,  127  Fed.  730,  holding  where  third  person  claims  property 

1  to  belong  to  bankrupt  District  Court  may  inquire  summarily  as 

.  ^x  •    ^-^^"acter  of  claim  and  if  adverse  has  no  jurisdiction;  Gregory  v. 

^^'^^^on,  127  Fed.  184,  holding,  under  Bankruptcy  Act  of  1898,  District 

'^^   lias  no  jurisdiction  of  suit  by  trustee  against  nonconsenting  de- 

XVm— 39 
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fendant  to  set  aside  transfer  claimed  to  be  preference;  Pond  v.  New 
York  National  Exch.  Bank,  124  Fed.  993,  holding  action  by  trustee  to 
recover  payment  of  bankrupt  as  alleged  fraudulent  preference  maintain- 
able as  suit  in  equity  regardless  of  remedy  at  law ;  In  re  Chase,  124  Fed. 
759,  59  C.  C.  A.  629,  holding  assignee  under  assignment  for  benefit  of 
creditors  fairly  made  nlay  recover  for  disbursements  and  services  for 
benefit  of  estate;  Ross-Meechan  Foundry  Co.  v.  Southern  Car  etc.  Co., 
124  Fed.  406,  holding  District  Court  will  not  appoint  receiver  for  allied 
bankrupt's  property  on  summary  application  without  proper  notice  to 
parties  in  possession ;  In  re  Williams,  120  Fe3.  39,  holding  bankruptcy 
court  has  no  jurisdiction  to  enjoin  payment  of  claims  to  alleged  bank- 
rupt where  bankruptcy  proceedings  are  pending  in  another  district ;  In  re 
Davis,  119  Fed.  953,  holding  bankruptcy  court  has  jurisdiction  by  sum- 
mary proceeding  to  require  bank  holding  funds  in  fiduciary  capacity  to 
surrender  same ;  In  re  Michie,  116  Fed.  750,  751,  holding  District  Court 
without  jurisdiction  of  suit  between  trustee  and  transferee  of  bankrupt 
where  third  person  has  possession  and  objects  to  jurisdiction;  In  re 
Rosenberg,  116  Fed.  403,  holding  where  referee  orders  dismissal  of  trus- 
tee's petition  for  want  of  jurisdiction  in  District  Court,  referee's  findings 
fall  with  dismissal;  In  re  Rusch,  116  Fed.  272,  53  C.  C.  A.  631,  dismissing 
petition  to  review  proceeding  by  bankrupt's  trustee  to  enjoin  inter- 
ference with  property,  such  not  being  ** bankruptcy  proceeding"  within 
Bankruptcy  Act  of  1898,  §  246 ;  Stelling  v.  G.  W.  Jones  Lumber  Co.,  116 
Fed.  266,  53  C.  C.  A.  81,  holding  suit  by  bankrupt 's  trustee  against  third 
person  to  enjoin  interference  with  property  claimed  by  both  is  not 
"bankruptcy  proceeding"  and  depends  on  defendant's  consent;  In  re 
Tune,  115  Fed.  912,  913,  914,  holding  bankruptcy  court  may  inquire  in 
summary  way  into  adverse  claim  to  bankrupt's  property  and  if  un- 
founded may  order  transfer,  otherwise  leave  to  plenary  suit;  Walter 
Scott  &  Co.  V.  Wilson,  115  Fed.  285,  53  C.  C.  A.  76,  holding  final  decree 
rendered  in  favor  of  third  person  for  recovery  of  property  in  receiver's 
hands  is  reviewable  by  direct  appeal  as  in  equity  cases;  Phillips  v.  Tur- 
ner, 114  Fed.  728,  52  C.  C.  A.  358,  sustaining  District  Court's  jurisdiction 
to  order  third  person  to  account  for  property  where  record  showed  lat- 
ter 's  consent ;  In  re  Wells,  114  Fed.  223,  224,  holding  District  Court  will 
not  restrain  prosecution  of  replevin  suit  to  obtain  property  in  bank- 
rupt 's  possession  begun  before  bankruptcy  court  began  action ;  McLean 
V.  Mayo,  113  Fed.  107,  holding  District  Court  will  not  restrain  prosecu- 
tion of  suit  against  United  States  marshal  for  seizing  goods  under  war- 
rant from  bankruptcy  court;  In  re  Shoemaker,  112  Fed.  650,  651,  hold- 
iiifi;  bankruptcy  court  will  not  interfere  to  restrain  sale  of  property  by 
order  of  State  court  which  acquired  jurisdiction  over  suit  before  bank- 
ruptcy ;  "bo.  re  San  Gabriel  Sanatorium  Co.,  Ill  Fed.  892,  50  C.  C.  A.  56, 
holding  District  Court  has  no  jurisdiction  to  grant  injunction  to  prevent 
trustee  from  proceeding  with  foreclosure  proceedings  in  State  court; 
In  re  Nixon,  110  Fed.  637,  holding,  under  Bankruptcy  Act  of  1898,  §  3e, 
parties  claiming  as  own  goods  seized  as  partnership  assets  and  estab- 


611  BARDES  V.  FIRST  NATIONAL  BANK.    178  U.  S.  624-^39 

lishing^   such  claim  may  recover  on  bond  costs,  expenses,  counsel  fees; 
In  x*e  jGrreen,  108  Fed.  616,  holding  referee  in  bankruptcy  without  power 
to  determine  by  summary  order  disposition  of  money  paid  by  bankrupt 
to  wi  f  e   claimed  to  represent  loan  made  before  marriage ;  Sinsheimer  v. 
Simorxson,  107  Fed,  904,  905,  47  C.  C.  A.  51,  holding  appearance  of 
assig^ziee  before  referee  to  contest  order  to  turn  over  assets  is  not  '*  con- 
sent   of    defendant"  within  Bankruptcy  Act  of  1898,  §23b;  Boonville 
Ifat.   :Ba,iik  v.  Blakey,  107  Fed.  893,  47  C.  C.  A.  43,  holding  District  Court 
'has    jiiaxdsdiction  to  recover  preferences  where  defendants  raise  no  objec- 
tioa    oxx    hearing  on  merits;  In  re  Steed,  107  Fed.  685,  holding  District 
Comrt     cannot  adjudge  title  of  lot  held  by  wife  of  bankrupt  under  con- 
vej'-a.n.oe    from  husband  to  be  held  by  her  as  trustee;  In  re  Sheinbaum, 
107    IF'e^i,  249,  holding  title  of  third  party  in  x>ossession  of  goods  and 
daLming-  title  thereto  under  bill  of  sale  executed  before  bankruptcy  can- 
not  l>e    txied  by  summary  proceedings;  Pickens  v.  Dent,  106  Fed.  656,  46 
C.  C-   ^A..   522,  holding  District  Court  without  jurisdiction  to  enjoin  decree 
of  6t;a,-te  court  in  proceedings  b^un  before  bankruptcy  for  setting  aside 
coaveyanee  and  ordering  sale;  In  re  Seebold,  105  Fed.  915,  45  C.  C.  A. 
y-'9    l^olding  bankruptcy  court  without  jurisdiction  to  stop  proceedings 
in  Sta.-te  court  where  court  holds  property  and  has  decreed  sale  before 
fiiii^g:    o:e  petition;  Woodruff  v.  Cheeves,  105  Fed.  606,  607,^44  C.  C.  A. 
"^1*    Holding  District  Court  without  jurisdiction  under  Bankruptcy  Act 
J-898    to  entertain  plenary  suit  in  equity  by  creditors  against  exempt 

<?5^^^^t;y  because  exemption  waived  in  notes  held;  In  re  ToUett,  105  Fed. 
427      v»      ^  •  ....  .  . 

'    5^oXding  bankruptcy  court  without  jurisdiction  to  determine  claim 

^^^^^^     to  homestead  right  in  property  of  husband;  In  re  Finlay,  104 

,  ^'^Gj  holding  where  proceeds  of  voidable  sale  of  bankrupt's  property 

y  ^ssi^Tiee  to  wife  of  bankrupt  turned  over  to  trustee  sale  will  not  be 

8«    ^i^^.  Orman  v.  Lane,  130  Ala.  309,  30  South.  442,  holding  sufficient 

.  ,       ^^*^     abatement  of  pendency  of  suit  which  might  proceed  to  final 

«    ^^*^^»nt  with  consent  of  parties  as  against  subsequent  suit  in  another 

-.  5*^  >     IMaryman  v.  Dreyfus,  117  Ark.  21,  174  S.  W.  551,  proceedings  by 

^  ^^^XTB  to  prove  their  claims  against  estate  of  bankrupt  axe  not  inde- 


49D     cs^'*  ®^^*^  "^  ^*^  ^^  equity;  Crosby  v.  Ridout,  27  App.  D.  C.  486, 
j£^^._  ^^X^reme  Court  of  District  of  Columbia,  sitting  in  equity  had  juris- 


yjj  ^  ^  ^^  of  suit  to  establish  equitable  lien  against  real  estate  of  bank- 
190"^'    ^^lick  V.  Nimmo,  121  Md.  145,  88  Atl.  119,  under  amendment  of 

•  ^"^^  bankruptcy  law,  jurisdiction  of  State  court  over  suit  instituted 
2^^^^ .  ^^  filing  of  petition  was  not  divested  by  bankruptcy  proceedings ; 
3  I^^^^J^  Telegraph  Pub.  Co.  v.  S.  B.  Hutchinson  Co.,  146  Mich.  43, 
^^^-  -^^   A.  (N.  S.)  1232,  109  N.  W.  44,  State  court  could  retain  juris- 

y  ^^  of  replevin  suit  where  it  was  first  to  acquire  possession  of  the 
^,^J?^^*^3^ ;  Clevenger  v.  Moore,  71  N.  J.  L.  150,  58  Atl.  89,  where  equity 
^j^j^^    l^as  ordered  stock  assessment  in  winding  up  affairs  of  insolvent 

^j^^^^*^tion,  action  at  law  in  State  court  may  be  brought  to  enforce  same 

TS  ^^^  stockholder;  Cohen  v.  American  Surety  Co.,  192  N.  Y.  235,  84 
"*^-    949,  bankrupt's  prior  assignee  for  benefit  of  creditors,  by  his 
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appearance  in  bankruptcy  court,  gave  tliat  court  jurisdiction  of  the 
ter  of  his  accounting;  Skilton  v.  Codington,  185  N.  Y.  84,  77  N.  E.  791, 
where  bankruptcy  trustee  sold  personalty  in  possession  of  bankrupt 
covered  by  mortgage,  and  reserved  out  of  proceeds  sufficient  to  pay 
liens,  mortgagee  could  sue  in  State  court  to  establish  claim  on  mort- 
gage; In  re  Gibson,  22  Okl.  871,  98  Pac.  924,  third  party  who  was  re- 
quired to  show  cause  why  he  should  not  turn  over  funds  to  trustee  and 
denied  he  had  any  was  entitled  to  have  issue  tried  in  plenary  suit ;  Good- 
nough  Mercantile  Go.  v.  Galloway,  48  Or.  244,  84  Pac.  1051,  after 
adjudication  in  bankruptcy  suit  could  not  be  maintained  in  State  court 
to  foreclose  lien  on  personal  property ;  In  re  Wilkinburg  Borough  School 
Dist.,  234  Pa.  376,  83  Atl.  411,  where  contractor  was  adjudged  bank- 
rupt and  money  due  him  was  paid  into  court  during  pendency  o£ 
mechanic's  lien  suit,  trustee  was  not  entitled  to  possession  of  such  fund; 
Breckons  v.  Snyder,  211  Pa.  St.  182,  60  Atl.  577,  bankruptcy  trustee 
may  sue  in  court  of  common  pleas  claimant  of  money  alleged  to  have 
been  paid  by  bankrupt  in  fraud  of  creditors;  Gardner  v.  Planters'  Nat. 
Bank,  54  Tex.  Civ.  579,  118  S.  W.  1149,  where  money  claimed  by  third 
party  was  paid  by  agents  of  bankrupt  to  trustee,  suit  against  trustee 
could  be  brought  in  State  court  for  the  money;  Maxwell  v.  Davis  Trust 
Co.,  69  W.  Va.  281,  71  S.  E.  272,  bill  in  equity  does  not  lie  to  recover 
money  preferentially  paid  by  bankrupt  to  creditors;  Jackman  v.  £au 
Claire  Nat.  Bank,  125  Wis.  479,  480,  481,  482,  104  N.  W.  103,  104,  up- 
holding State  court's  jurisdiction  over  action  by  bankrupt's  trustee  to 
recover  proceeds  of  property  transferred  in  fraud  of  Bankruptcy  Act; 
Mueller  v.  Bruss,  112  Wis.  410,  88  N.  W.  231,  holding  State  court  will 
entertain  suit  to  set  aside  conveyance  made  within  six  months  before 
bankruptcy  under  Bankruptcy  Act  of  1898,  §  70 ;  Sheldon  v.  Parker,  66 
Neb.  632,  92  N.  W.  931,  arguendo. 

Distinguished  in  Bryan  v.  Bemheimer,  181  XT.  S.  194,  197,  45  L.  Ed. 
818,  21  Sup.  Ct.  559,  holding  property  of  bankrupt  in  hand  of  third 
persons  is  included  within  Bankruptcy  Act  of  1898  for  appointment  ' '  of 
receivers  or  marshals"  to  take  charge  of  estate;  Winslow  v.  Staab,  233 
Fed.  308,  and  Newcomb  v.  Biwer,  199  Fed.  531,  both  holding  that  since 
amendment  of  June  25, 1910,  actions  may  be  brought  by  trustee  in  bank- 
ruptcy court  in  cases  within  section  70e  without  consent  of  defendant ; 
Lynch  v.  Bronson,  160  Fed.  140,  amendment  of  February  5,  1903,  gave 
bankruptcy  court  concurrent  jurisdiction  with  State  court  of  suit  by 
trustee  to  recover  property  unlawfully  transferred  by  bankrupt;  Hurley 
v.  Devlin,  149  Fed.  270,  272,  under  Bankruptcy  Act  of  1898,  §  702,  as 
amended,  bankruptcy  court  has  jurisdiction  to  set  aside  fraudulent 
transfer,  without  consent  of  defendant;  In  re  McMahon,  147  Fed.  686, 
77  C.  C.  A.  668,  bankruptcy  court  which  has  possession  of  bankmpt's 
realty  has  jurisdiction  over  suit  by  trustee  to  set  aside  mortgage  as  one 
given  within  four  months  of  bankruptcy;  In  re  Noel,  137  Fed.  697,  698, 
where  in  suit  by  bankruptcy  trustee  to  recover  unlawful  preference  by 
way  of  mortgage  and  property  has  been  sold  and  proceeds  deposited  in 
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banki-np'tcy  court,  that  court  may  determine  validity  of  mortgage  on 
trustee  's   petition ;  Lawrence  v.  Lowrie,  133  Fed.  996,  district  court  of 
anotHex*   district  than  that  in  which  bankruptcy  proceedings  are  pending 
may    entertain  suit  to  set  aside  fraudulent  transfer  made  by  bankrupt 
to  p&x-ties  residing  in  such  other  district;  In  re  Leeds  Woolen  Mills,  129 
Fed-    923,  924,  928,  bankruptcy  court  may  determine  adverse  ownership 
of  p3To j>exty  where  receiver,  without  authority,  surrendered  possession  to 
claixnajnt;  ;  Burleigh  v.  Foreman,  125  Fed.  218,  60  C.  C.  A.  109,  holding, 
under    ^Bankruptcy  Act  of  1898,  bankruptcy  courts  have  power  to  mar- 
shal   a^ssets  in  hands  of  trustee  as  between  partnership  and  individual 
creditors  ;  In  re  Knight,  126  Fed.  45,  holding  court  of  bankruptcy  has 
junsdiction  of  proceeding  by  trustee  to  recover  property  of  bankrupt 
trans f^er-x"ed  to  assignee  within  four  months  of  bankruptcy;  In  re  Lucius, 
124  Ji^ed.  456,  holding,  under  Bankruptcy  Act  of  1898,  c.  541,  bankruptcy 
court    li^LS  jurisdiction  to  determine  creditor's  claim  to  equitable  lien  on 
moaey     olaimed  as  exempt  by  bankrupt;  In  re  Antigo  Screen  Door  Co., 
123  ^ed,   253,  59  C.  C.  A.  248,  holding  where  mortgagee  surrenders  prop- 
^T    to     t;rustee,  reserving  lien,  court  having  control  thereof  may  decree 
disposition;  Havens  &  Geddes  Co.  v.  Pierek,  120  Fed.  245,  57  C.  C.  A.  37, 
oidirag^     District  Court  without  jurisdiction  of  plenary  suit  in  equity 
<>  <*^t€*x-XTiine  right  to  fund  in  court  where  defendant  is  nonconsenting 
orexg-i^       ^QipQration ;   In  re   McCallum,  113  Fed.  394,   holding,   under 
Baiilcx-o:p^tcy  Act  of  1898,  §  2,  cl.  7,  bankruptcy  court  has  jurisdiction  of 
suit     t>y      <»reditors  to  establish  claim  for  goods  consigned  to  bankrupt; 
^/"^     ^^^^Uogg,  113  Fed.  124,  126,  holding  bankruptcy  court  having  cus- 
*^^      property,  title  being  in  trustee,  has  jurisdiction  to  determine 
^*^^^^  and  amount  of  mortgage  lien;  In  re  Columbia  Real  Estate  Co., 
•*^  ^^  ^   647^  50  C.  C.  A.  406,  holding  intervener  not  a  creditor  of  bank- 
P      ^^.in.iiot  maintain  bill  to  set  aside  adjudication  of  bankruptcy;  In  re 
^*^     ^Sash  Door  etc.  Co.,  112  Fed.  334,  holding  State  insolvency  laws 
^^^X>«nded  by  enactment  of  uniform  system  of  bankruptcy  and  State 
, ,  p,      ^       Appointment  of  receiver  subsequently  thereto  is  void;  In  re 
^^^^^^xxey,  109  Fed.  623,  holding,  under  Bankruptcy  Act  of  1898,  §  67f, 
.    *^^  «»y  receive  amount  due  from  one  indebted  to  bankrupt  although 
Q,  ?^*^^^d  in  State  court  within  four  months  of  bankruptcy;  Sinsheimer 
^.      ^^^^^xison,  106  Fed.  871,  holding  assignee's  objection  to  jurisdiction 
^.  ^^^'^^feree  has  ruled  him  to  turn  over  assets  comes  too  late;  In  re 

^^^^^^>     :i04  Fed.  977,  978,  979,  holding  where  trustee  files  petition  in 
^     of  bill  in  equity  to  set  aside  preference  wherein  defendant  has 
-^      ^*'^^xiity  to  appear  and  does  so  without  objecting  he  cannot  object 
^  ^  »    tK)ganville  Banking  Co.  v.  Forrester,  17  Ga.  App.  246,  248,  249, 
•nri  *-:»-"   ^^'  ^^'  amendment  of  1903  gave  bankruptcy  court  concurrent 
^      «.  ^^^tion  with  State  court  over  question  of  validity  of  deed  attacked 
-^T^^  Anient  preference. 

•^^^^^llaneous.    Cited  in  In  re  Reynolds,  133  Fed.  588,  mere  fact  that 

V       "^^^ift  is  trustee  in  bankruptcy  raises  no  Federal  question;  In  re  Por- 

^     »  ->*.0^  Yed.  112,  holding  bankruptcy  court  will  not  enioin  prosecution 
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of  foreclosure  suit  in  State  conrt  against  bankrupt;  Smith  ▼.  Belford, 
106  Fed.  660,  45  C.  C.  A.  526,  holding  erroneous  leaving  of  question  of 
commitment  for  contempt  to  referee,  Bankruptcy  Act  of  1898,  §  1,  cl.  16, 
investing  court  with  sole'  power  thereover;  Hibbard  ▼.  Henderson,  44 
Or.  520, 102  Am.  St.  Rep.  639,  75  Pac.  889,  generally. 

178  U.  a  539-540,  44  L.  Ed.  1182, 20  Sup.  Ot.  1000,  MITCHEIiL  ▼.  McCItimE. 

Adjudged  in  conformity  with  Bardes  v.  First  National  Bank,  178  TJ.  8. 
524,  44  L.  Ed.  1175,  20  Sup.  Ot  1000. 

Approved  in  Wall  v.  Cox.  181  U.  S.  247,  45  L.  Ed.  846,  21  Sup.  Ct. 
644,  holding  District  Court  without  jurisdiction  of  suit  in  equity  by 
trustee  in  bankruptcy  to  set  aside  conveyance  of  bankrupt  to  third  per- 
son who  claims  title ;  Bryan  v.  Bemheimer,  181  U.  S.  194,  45  L.  Ed.  818, 
21  Sup.  Ct.  559,  holding  exception  in  subdivision  7,  Bankruptcy  Act  of 
1898,  §  2,  refers  to  section  23,  by  which  District  Court  can,  with  de- 
fendant's consent,  entertain  suits  to  recover  property  for  third  persons ; 
In  re  Tune,  115  Fed.  912,  holding  bankruptcy  court  may  inquire  sum- 
marily into  adverse  claim  to  bankrupt's  property  and  if  unfounded  order 
transfer,  otherwise  leave  to  plenary  suit;  In  re  Wells,  114  Fed.  223, 
holding  bankruptcy  court  acquires  no  jurisdiction  over  property  of 
bankrupt  taken  on  writ  of  replevin  issued  by  State  court;  In  re  Shoe- 
maker, 112  Fed.  650,  651,  dissolving  restraining  order  on  State  court 
preventing  sale  of  bankrupt's  property  under  execution  prior  to  bank- 
ruptcy; In  re  Seebold,  105  Fed.  915,  45  C.  C.  A.  117,  holding  bankruptcy 
court  cannot  entertain  suit  to  recover  property  held  by  executive  officer 
of  State  court  of  competent  jurisdiction. 

Banlcniptcy  court  has  Jorisdlctloii  over  controyersies  concerning  prop- 
erty in  its  possession. 

Approved  in  Whitney  v.  Wenman,  198  U.  S.  552,  49  L.  Ed.  1160,  25 
Sup.  Ct.  778,  upholding  bankruptcy  court's  jurisdiction  under  Bank- 
ruptcy Act,  §  2,  over  proceeding  in  nature  of  plenary  action  to  determine 
rights  to  property  in  its  possession;  Johnston  v.  Spencer,  195  Fed.  218, 
115  C.  C.  A.  167,  possession  of  property  by  bankrupt  at  time  of  in- 
stituting bankruptcy  proceedings  is  necessary  condition  to  jurisdiction 
of  District  Court  to  try  rights  of  third  party  to  it;  Homer-Gay  lord  Co. 
V.  Miller,  147  Fed.  299,  bankruptcy  court,  prior  to  adjudication,  has  juris- 
diction over  bill  by  creditors  for  appointment  of  receiver  and  to  vacate 
fraudulent  conveyances. 

Bankruptcy  court  has  no  jurisdiction,  except  by  consent,  of  ind^i^ndent 
suits  as  to  assets  of  bankrupt. 

Approved  in  De  Friece  v.  Bryant,  232  Fed.  236,  defining  limits  of 
ancillary  jurisdiction  of  bankruptcy  courts  over  proceedings  of  a  sum- 
mary nature;  Le  Master  v.  Spencer,  203  Fed.  214,  121  C.  G.  A.  416, 
Federal  court  had  jurisdiction  to  determine  title  to  property  seized  and 
held  by  marshal  where  there  was  reason  to  believe  it  belonged  to  estate 
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of  bankrupt;  Reed  ▼.  American-German  Nat.  Bank,  155  Fed.  234,  up- 
Holding  jurisdiction  of  Circuit  Court  of  action  by  trustee  to  recover 
furious  interest  paid  by  bankrupt;  Cohen  v.  American  Surety  Co.,  192 
^.  Y.  235,  84  N.  E.  949,  bankrupt's  prior  assignee  for  benefit  of  cred- 
itors, by  his  appearance  in  bankruptcy  court  gave  that  court  jurisdic- 
tion over  matter  of  his  accounting;  Crosby  v.  Ridout,  27  App.  D.  C.  490, 
Supreme  Court  of  District  of  Columbia,  sitting  in  equity,  had  juris- 
diction to  establish  equitable  lien  against  real  estate  of  bankrupt. 

^'^B  XT.  8.  541-542,  44  L.  Ed.  1063,  20  Sup.  Ct.  1006,  HICKS  ▼.  KNOST. 

Bankruptcy  court  baa  Jurladietlon  over  controTersies  concerning  prop- 
erty In  its  possession. 

Approved  in  Johnston  v.  Spencer,  195  Fed.  218,  115  C.  C.  A.  167, 
^fisession  of  property  by  bankrupt  at  time  of  instituting  bankruptcy 
Pn>eeedings  is  necessary  condition  to  jurisdiction  of  District  Court  to 
^  wgrhts  of  third  party  to  it. 

^     -Bankruptcy  court  has  no  jurisdiction,  except  by  consent,  of  independent 
^tB  as  t;o  assets  of  bankrupt. 

^^-^/>I>x'oved  in  MeCulloch  v.  Davenport  Saving  Bank,  226  Fed.  314,  re- 

^6^™^*^^  rule;  Whitney  v.  Wenman,  198  U.  S.  552,  49  L.  Ed.  1162,  25 

V  ^/>-      C-fc.  778,  upholding  bankruptcy  court's  jurisdiction  under  Bank- 

^  l>  to  jr     Act,  §  2,  over  proceeding  in  nature  of  plenary  action  to  deter- 

<(j^^     ^*^ghts  to  property  in  its  possession;  Wall  v.  Cox,  181  U.  S.  247, 

^.^?*-     ^^^  846,  21  Sup.  Ct.  644,  holding,  nnder  act  of  1898,  District  Court 

p^       *^^*"t    jurisdiction  of  trustee's  suit  in  equity  against  nonconsenting 

jg,     '^'^••^er  from  bankrupt  to  set  aside  conveyance;  Bryan  v.  Bemheimer, 

^i^^^^-      23.  194,  45  L.  Ed.  818,  21  Sup.  Ct.  559,  holding  exception  in  sub- 

ijjg.    -r-^^*^^  '^'  section  2,  Bankruptcy  Act  of  1898,  refers  to  section  23,  giv- 

j.gg     "^"^^-^trict  Courts,  with  defendant's  consent,  jurisdiction  of  suits  to 

de^     -^"^^    property  from  third  persons;  De  Friece  v.  Bryant,  232  Fed.  236, 

cee^  •  *^^S  liniits  of  ancillary  jurisdiction  of  bankruptcy  courts  over  pro- 

573      ^^^^^^  ^^  ^  stunmary  nature;  Breit  v.  Moore,  220  Fed.  99, 135  C.  C.  A. 

mo^     *^  ^^-nkruptcy  court  had  jurisdiction  of  suit  by  trustee  to  recover 

Sp^j^  ^^         unlawfully  turned  over  to  unsecured  creditor;   Le  Master  v. 

det^^^^  203  Fed.  216, 121  C.  C.  A.  416,  Federal  court  had  jurisdiction  to 

le  title  to  property  seized  and  held  by  marshal  where  there 
-aason  to  believe  it  belonged,  to  estate  of  bankrupt;  Johnson  v. 
Hoye  Co.,  188  Fed.  754,  refusing  to  determine  on  demurrer 
bill  in  equity  lies  by  trustee  to  set  aside  preferential  payment 
creditor;  Horner-Qaylord  Co.  v.  Miller,  147  Fed.  299,  bank- 
court,  prior  to  adjudication,  has  jurisdiction  over  bill  by  creditors 
^^intment  of  receiver  and  to  vacate  fraudulent  conveyances; 
-  Tlune,  115  Fed.  912,  holding  bankruptcy  court  may  inquire  sum- 

"^^  *^^^  into  adverse  claim  to  bankrupt's  property  and  if  unfounded 
oo/L  ^  Surrender,  otherwise  leave  to  plenary  suit;  In  re  Wells,  114  Fed. 
^  *    *^c^ldinu  banki^ptcy  court  acquires  no  jurisdiction  over  property  of 
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bankrupt  taken  on  writ  of  replevin  previously  issued  by  State  court; 
In  re  Shoemaker,  112  Fed.  650,  651,  dissolving  restraining  order  on 
State  court  preventing  sale  of  bankrupt's  property  under  execution 
prior  to  bankruptcy;  In  re  Matthews,  109  Fed.  607,  holding  referee 
in  bankruptcy  has  jurisdiction  to  settle  priority  of  liens  on  bankrupt's 
propci'ty  where  all  lienholders  voluntarily  appear  and  submit  claims; 
In  re  Seebold,  105  Fed.  915,  45  C.  C.  A.  117,  holding  bankruptcy  court 
cannot  entertain  suit  by  trustee  to  recover  property  held  by  executive 
officer  of  competent  State  court;  Crosby  v.  Ridout,  27  App.  D.  C.  491, 
492,  Supreme  Court  of  District  of  Columbia,  sitting  in  equity,  had 
jurisdiction  of  suit  to  establish  equitable  lien  against  real  estate  of 
bankrupt;  Lyon  v.  Clark,  124  Mich.  105,  83  N.  W.  694,  holding  trustee 
in  bankruptcy  under  act  of  1890  may  sue  in  State  court  to  set  aside 
allied  fraudulent  conveyance  of  bankrupt;  Drew  v,  Myers,  81  Neb. 
751,  17  L.  R.  A.  (N.  S.)  350,  116  N.  W.  782,  since  amendment  of  1903, 
State  and  District  Court  have  concurrent  jurisdiction  of  action  by 
trustee  to  avoid  a  preference;  Cohen  v.  American  Surety  Co.,  192  N.  Y. 
235,  84  N.  E.  949,  bankrupt's  prior  assignee  for  benefit  of  creditors,  by 
his  appearance  in  bankruptcy  court,  gave  that  court  jurisdiction  over 
matter  of  his  accounting. 

Miscellaneous.  Cited  in  Hicks  v.  Knost,  104  Fed.  1005,  43  C.  C.  A. 
681,  certifying  question  of  principal  case. 

178  TJ.  S.  542-548,  44  L.  Ed.  1183,  20  Sap.  Ct.  1007,  WHITE  ▼.  SCBLOERB. 

Referees  in  bankruptcy  ure  appointed  by  the  courts  and  exerciae  mnch 
of  their  Judicial  authority. 

Approved  in  In  re  Matthews,  109  Fed.  608,  holding  referee  has  x)ower 
to  order  sale  of  property  iree  from  liens  where  tienholders  voluntarily 
appear  and  submit  their  claims ;  In  re  Knopf,  144  Fed.  251,  arguendo. 

Bankrupt's  goods  in  possession  are  not  subject  to  State  attachment. 
Approved  in  In  re  Schermerhorn,  145  Fed.  342,  76  C.  C.  A.  215,  fol- 
lowing rule. 

District  Court  has  Jurisdiction  over  bankruptcy  proceedings  as  distinct 
from  plenary  suits. 

Approved  in  Clay  v.  Waters,  178  Fed.  390,  398,  21  Ann.  Gas.  897,  101 
C.  C.  A.  645,  reafltoning  rule;  De  Friece  v.  Bryant,  232  Fed.  239,  up- 
holding jurisdiction  of  Bankruptcy  Court  to  enjoin  action  on  claim 
to  notes  in  possession  of  trustee;  Re  Wood,  210  U.  S.  255,  52  L.  Ed. 
1050,  28  Sup.  Ct.  621,  no  re-examination  of  transaction  by  which  bank- 
rupt made  transfers  to  his  attorney  for  services  in  contemplation  of 
bankruptcy  could  be  made  except  in  bankruptcy  court;  In  re  Schimmel, 
203  Fed.  183,  order  requiring  bankrupt  to  turn  over  property  to  trustee 
was  not  final  and  therefore  not  reviewable;  In  re  Blum,  202  Fed.  885, 
121  C.  C.  A.  241,  construing  the  word  "colorable''  as  used  in  bankruptcy 
decisions;  In  re  Iron  Clad  Mfg.  Co.,  194  Fed.  909,  property  of  bank- 


617  WHITE  V.  6CHL0ERB.  178  U.  S.  542-548 

rapt  lield  by  agent  or  bailee  without  claim  of  title  could  be  administered 
by  court  in  bankruptcy  proceeding;  Hall  v.  Ames,  190  Fed.  144,  111 
C.  .C.  A.  178,  Circuit  Court,  under  indepen<Lent  bill,  had  no  authority  to 
review  proceedings  of  State  court;  In  re  Rathman,  183  Fed.  022,  923,  926, 
106  C.  C.  A.  253,  bankruptcy  court  had  no  jurisdiction  over  claim  of 
trustee  that  decree  of  foreclosure  and  sale  of  State  court  were  void; 
Clay  V.  Waters,  178  Fed.  399,  21  Ann.  Oas.  897,  101  C.  C.  A.  645,  up- 
holding order  of  bankruptcy  court  to  recover  property  taken  and  con- 
cealed and  finding  defendant  guilty  of  contempt;  In  re  MacDougall, 
175  Fed.  406,  where  adverse  claimant  voluntarily  came  into  bankruptcy 
court  and  claimed  property  in  possession  of  trustee,  such  court  had 
jurisdiction;  Berman  v.  Smith,  171  Fed.  741,  742,  granting  injunction 
to  restrain  prosecution  in  State  court  of  suits  by  third  party  to  recover 
property  seized  by  trustee  in  bankruptcy;  In  re  Walsh  Bros.,  163  Fed. 
357,  referee  erred  in  passing  upon  merits  of  controversy  between  trustee 
and  third  party  who  acquired  possession  of  property  from  bankrupt 
prior  to  bankruptcy;  Maryman  v.  Dreyfus,  117  Ark.  21,  174  S.  W.  550, 
referee  in  bankruptcy  is  not  a  "judge"  as  defined  in  Bankruptcy  Act; 
State  V.  Reynolds,  209  Mo.  181,  123  Am.  8t.  Bep.  468,  14  Ann.  Oas. 
198,  15  L.  R.  A.  (N.  8.)  963,  157  S.  W.  492,  when  court  of  equity 
acquired  jurisdiction,  no  other  court  of  co-ordinate  jurisdiction  had 
power  to  interfere;  Crosby  v.  Ridout,  27  App.  D.  C.  491,  Supreme 
Court  of  District  of  Columbia,  sitting  in  equity,  had  jurisdiction  of  suit 
to  establish  equitable  lien  against  real  estate  of  bankrcpt. 

Property  in  possession  of  trustee  is  under  control  of  bankruptcy  court. 
Approved  in  In  re  Logan,  196  Fed.  686,  In  re  EUetson  Co.,  174  Fed. 
862,  and  Williams  v.  Noyes  &  Nutter  Mfg.  Co.,  112  Me.  414,  Ann.  Oas. 
1916D,  1224,  92  Atl.  485,  all  reaffirming  rule ;  Murphy  v.  John  Hof man 
Co.,  211  U.  S.  569,  570,  53  L-  Ed.  380,  331,  29  Sup.  Ct.  154,  seizure  of 
goods  on  writ  of  replevin  from  State  court  was  an  unlawful  invasion  of 
possession  of  bankruptcy  court;  Galbraith  v.  Robson-Hilliard  Grocery 
Co.,  216  Fed.  845,  133  C.  C.  A.  46,  bankruptcy  court  having  possession 
of  property  had  exclusive  jurisdiction  to  determine  validity  of  lien 
thereon;  In  re  Brockton  Ideal  Shoe  Co.,  212  Fed.  764,  denying  per- 
mission to  try  title  to  personal  property  by  replevin  action  in  State 
courts ;  Le  Master  v.  Spencer,  203  Fed,  217,  121  C.  C.  A.  416,  upholding 
seizure  by  marshal  of  property  in  possession  of  third  party  where  there 
was  reason  to  believe  such  property  belonged  to  estate  of  bankrupt; 
The  Bethulia,  200  Fed.  864,  applying  rule  in  suit  in  admiralty  to  en- 
force maritime  liens  against  vessel;  Johnston  v.  Spencer,  195  Fed.  218, 
115  C.  C.  A.  167,  bankruptcy  court  had  no  jurisdiction  to  make  order 
in  summary  proceedings  requiring  stockholder  of  bankrupt  company 
to  turn  over  money  to  trustee  in  bankruptcy ;  In  re  Schoenfield,  190  Fed. 
60,  bankruptcy  court  had  jurisdiction  to  determine  claimant's  right  to 
stock  of  goods  which  had  been  taken  possession  of  by  receiver;  In  re 
Rose  Shoe  Mfg.  Co.,  168  Fed.  41,  93  C.  C.  A.  461,  upholding  order  of 
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referee  for  surrender  of  proceeds  of  sale  of  property  taken  from  pos- 
session of  receiver  in  bankruptcy;  Knapp  ft  Spencer  Co.  v.  Drew,  160 
Fed.  416|  87  C.  C.  A.  365,  creditor  to  whom  money  of  bankrupt  was 
paid  pending  bankruptcy  proceedings,  had  no  adverse  claim  to  it,  and 
was  liable  to  summary  proceedings  for  its  restoration  to  estate  of  bank- 
rupt ;  In  re  Walsh  Bros.,  169  Fed.  562,  563,  sheriff  who  attached  prop- 
erty prior  to  adjudication  was  in  possession  of  the  bankruptcy  court, 
and  seizaire  of  such  property  on  writ  of  replevin  was  unauthorized; 
In  r^  Alton  Mfg.  Co.,  158  Fed.  368,  after  decree  appointing  receiver  in 
bankruptcy,  seizure  of  property  on  writ  of  replevin  from  State  court 
was  unauthorized;  Goodnough  Mercantile  etc.  Co.  v.  Galloway,  156  Fed. 
507,  bankruptcy  court  had  jurisdiction  of  plenary  suit  by  lienholder 
against  trustee,  where  such  court  was  in  possession  of  the  property; 
Hurley  v.  Devlin,  161  Fed.  924,  where  bankrupt  died  after  bankruptcy 
court  had  assumed  jurisdiction  of  his  estate,  right  of  widow  to  portion 
of  estate  must  be  asserted  in  bankruptcy  court;  In  re  Landis,  151  Fed. 
898,  upholding  power  of  bankruptcy  court  to  compel  return  of  pair  of 
horses,  delivered  to  bankrupt  before  bankruptcy  and  forcibly  taken 
from  possession  of  receiver;  Brun  v.  Mann,  151  Fed.  158,  12  L.  R.  A. 
(N.  6.)  154,  80  C.  C.  A.  513,  when  a  court  acquires  jurisdiction  of 
parties  and  subject  matter,  proceedings  in  another  court  without  consent 
of  such  first  court  are  ineffectual;  In  re  Antigo  Screen  Door  Co.,  123 
Fed.  252,  59  C.  C.  A.  248,  holding  any  court  having  in  its  possession 
a  fund  in  controversy  has  inherent  exclusive  power  to  determine  such 
controversy;  In  re  Lemmon  &  Gale  Co.,  112  Fed.  299,  50  C.  C.  A,  247, 
holding  bankruptcy  court  has  jurisdiction  to  determine  interest  under 
lien  under  subsequent  levy  by  State  court  upon  property  in' possession 
of  court;  In  re  Corbett,  104  Fed.  873,  holding  goods  transferred  to  at- 
torney after  adjudication  are  in  custodia  legis  and  must  be  surrendered ; 
In  re  Gibbs,  103  Fed.  782,  holding  bankruptcy  court  acquires  jurisdic- 
tion on  adjudication  of  bankruptcy  of  property  in  possession  of  bank- 
rupt; Smith  V.  Berman,  8  Ga.  App.  269,  68  S.  E.  1017,  applying  rule 
where  wife  of  bankrupt  brought  suit  in  State  court  for  damages  for 
wrongful  conversion  of  personal  property  belonging  to  her;  Wood  v. 
Cummings,  197  Mass.  85,  83  N.  E.  319,  trustee  by  locking  up  bank- 
rupt's shop  brought  the  property  in  the  shop,  including  that  covered  by 
mortgage,  within  jurisdiction  of  bankruptcy  court;  Ayers  v.  Farwell, 
196  Mass.  350,  82  N.  E.  36,  upholding  replevin  in  State  court  to  obtain 
possession  of  property  before  possession  had  been  obtained  by  Federal 
court;  Troll  v.  City  of  St.  Louis,  257  Mo.  711,  168  S.  W.  192,  applying 
same  principle  to  property  in  custody  of  and  under  jurisdiction  of  pro- 
bate court;  Michawaka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  538,  72  S.  W. 
725,  holding  property  of  bankrupt  in  possession  of  trustee  or  receiver 
is  in  custodia  legis  and  cannot  be  replevied  in  State  court;  Weeks  v. 
Fowler,  71  N.  H.  221,  51  Atl.  624,  holding  trustee's  possession  of  bank- 
rupt's goods  prevents  taking  under  replevin  from  State  court;  Truda  v. 
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Osgood,  71  N.  H.  185,  51  Atl.  633,  holding  State  courts  have  concurrent 
jurisdiction  of  suit  in  trover  to  recover  for  goods  of  plaintiff  sold  by 
trustee  as  property  of  bankrupt ;  Goodnough  Mercantile  Co.  v.  Galloway, 
48  Or.  244,  84  Pac.  1051,  where  suit  was  begun  in  State  court  after 
adjudication  in  bankruptcy,  such  court  had  no  jurisdiction  over  property 
belonging  to  bankrupt's  estate;  French  v.  White,  78  Vt.  96,  2  L.  B.  A. 
(K.  S.)  804,  62  Atl.  37,  property  vesting  in  bankruptcy  trustee  under 
Bankruptcy  Act  is  not  attachable  by  State  court. 

Distinguished  in  In  re  Ballou,  215  Fed.  813,  where  bankrupt  had 
nothing  capable  of  physical  possession,  his  remedy  to  have  certificate  of 
stock  issued  to  him  was  by  suit  in  equity  for  specific  performance;  In 
re  Bacon,  210  Fed.  134,  126  C.  C.  A.  643,  in  proceedings  by  trustee  to 
recover  corporate  stocks  in  hands  of  a  bank,  interest  of  the  bank  could 
not  be  determined  by  summary  proceedings  in  bankruptcy  court ;  Staun- 
ton V.  Wooden,  179  Fed.  62,  102  C.  C.  A.  355,  summary  order  directed 
against  resident  of  another  State  ordering  him  to  surrender  property  in 
that  State  to  trustee  was  without  jurisdiction. 

Action  cannot  be  commenced  In  State  court  to  replevy  property  In  ref- 
eree's hands. 

Approved  in  Hatch  v.  Curtin,  146  Fed.  202,  denying  Circuit  Court's 
jurisdiction  of  suit  by  adverse  claimant  against  bankruptcy  trustee 
where  it  would  not  have  had  jurisdiction  if  suit  had  been  against  bank- 
rupt; Treat  v.  Wooden,  138  Fed.  934,  den3ring  Circuit  Court's  jurisdic- 
tion over  equity  suit  to  require  bankruptcy  trustee  to  pay  to  claimant ' 
proceeds  of  property  sold  on  order  of  bankruptcy  court;  Crosby  v. 
Spear,  98  Me.  543,  544,  545,  57  Atl.  882,  883,  holding  action  of  replevin 
cannot  be  commenced  and  maintained  in  State  court  after  property  held 
by  bankrupt  at  time  of  adjudication  has  come  into  referee's  hands; 
Texas  Brewing  Co.  v.  Mallette,  28  Tex.  Civ.  466,  67  S.  W.  443,  holding 
mortgagee  cannot  maintain  suit  in  State  court  to  establish  his  lien  on 
fmids  in  custodia  legis,  though  validity  of  mortgage  be  conceded;  In  re 
Granite  City  Bank,  137  Fed.  822,  70  C.  C.  A.  316,  arguendo. 

By  section  720  of  BevlBed  Statutes,  writ  of  injunction  shall  not  be 
granted  except  in  bankruptcy. 

Approved  in  Metcalf  v.  Barker,  187  U.  S.  176,  47  L.  Ed.  127,  23 
Sup.  Ct.  71,  holding  bankruptcy  court  without  jurisdiction  to  enjoin 
enforcement  of  judgment  in  State  court  entered  before  bankruptcy  set- 
ting aside  certain  transfers. 

Application  for  injunction  to  stay  proceedings  diall  be  decided  by 
judges. 

Approved  in  In  re  Homstein,  122  Fed.  270,  holding  bankruptcy  court 
may  stay  all  pending  proceedings  in  State  court  that  tend  to  put  the 
property  beyond  reach  of  trustee*  when  appointed ;  In  re  Gutman,  114 
Fed.  1010,  holding  bankruptcy  court  will  enjoin  action  against  trustee 
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where  trustee '8  taking  of  bankrupt's  property  was  not  wrongful  and 
action  will  embarrass  administration  of  estate. 

Bankruptcy  court  cannot  summarily  restore  property  attached. 

Approved  in  Bush  v.  Elliott,  202  U.  S.  479,  50  L.  Ed.  1115,  26  Sup.  Ct. 
668,  diversity  of  citizenship  not  necessary  to  Circuit  Court's  jurisdiction 
under  Bankruptcy  Act,  §  23,  over  suit  by  trustee  for  moneys  due  bank- 
rupt prior  to  adjudication ;  Whitney  v.  Wenman,  198  U.  S.  550,  552,  49 
L.  Ed.  1159,  1161,  25  Sup.  Ct.  778,  upholding  bankruptcy  court's  juris- 
diction under  Bankruptcy  Act,  §  2,  over  proceedings  in  nature  of  plen- 
ary action  to  determine  rights  to  property  in  its  possession;  Linstroth 
Wagon  Co.  v.  Ballew,  149  Fed.  964,  8  L.  R.  A.  (N.  S.)  1204,  79  C.  C.  A. 
470,  where  in  State  suit  by  claimant  to  recover  property  purchased  by 
fraudulent  representations,  property  sequestered  and  trustee  appointed 
in  subsequent  bankruptcy  proceedings  intervened  and  lost.  State  decision 
was  conclusive  on  trustee;  In  re  McMahon,  147  Fed.  686,  77  C.  C.  A.  668, 
bankruptcy  court  which  has  possession  of  bankrupt's  realty  has  juris- 
diction over  suit  by  trustee  to  set  aside  mortgage  as  one  given  within 
four  months  of  bankruptcy;  In  re  Home  Discount  Co.,  147  Fed.  552, 
where  creditor  took  assignment  of  future  wages  and  prior  to  debtor's 
adjudication  lender  took  no  steps  to  reduce  wages  to  constructive  pos- 
session, referee  could  summarily  compel  lender  to  withdraw  notice  of 
assignment  given  to  employer  after  adjudication;  In  re  Leeds  Woolen 
Mills,  129  Fed.  923,  925,  928,  bankruptcy  court  may  determine  adverse 
ownership  of  property  where  receiver  without  authority  surrenders  pos- 
session to  claimant;  Mason  v.  Wolkowich,  150  Fed.  701,  10  L.  R.  A. 
(N.  S.)  765,  80  C.  C.  A.  435,  arguendo. 

Distinguished  in  In  re  Andre,  135  Fed.  739,  68  C.  C.  A.  374,  bank- 
ruptcy court  has  no  jurisdiction  to  require  sheriff  claiming  property  of 
alleged  bankrupt  adversely  under  State  attachment  to  surrender  same; 
Hinds  V.  Moore,  134  Fed.  223,  67  C.  C.  A.  149,  where  bankruptcy  receiver 
delivered  goods  in  possession  of  bankrupt  to  claimant  on  ground  that 
title  was  in  latter,  bankrupt's  trustee  could  thereafter  in  summary  pro- 
ceeding recover  value  of  property  for  claimant  in  summary  proceedings ; 
In  re  Scherber,  131  Fed.  123,  where  in  petition  by  bankruptcy  trustee  to 
recover  alleged  preference  by  summary  proceedings  there  was  no  alle- 
gation that  respondent's  claim  was  colorable  only,  and  latter  objected 
to  form  of  proceedings,  bankruptcy  court  could  only  determine  matter  in 
plenary  suit. 

District  Court  has  jurisdiction  by  summary  proceedings  to  comp^  return 
of  property  taken  from  court's  custody. 

Approved  in  Mueller  v.  Nugent,  184  U.  S.  13,  16,  46  L.  Ed.  411,  412, 
22  Sup.  Ct.  274,  275,  holding  bankruptcy  court  has  jurisdiction  to  compel 
surrender  to  trustee  of  property  held  by  third  person  as  agent  of  bank- 
nipt,  asserting  no  adverse  claim ;  In  re  Union  Trust  Co.,  122  Fed,  940, 
59  C.  C.  A.  461,  holding  bankruptcy  court  has  jurisdiction  to  order  sale 
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of  mortgaged  property  of  bankrupt  free  from  liens  under  section  2, 

bankruptcy  Act  of  1898 ;  In  re  Kellogg,  121  Fed.  336,  57  C.  C.  A.  547 

(affirming  113  Fed.  125),  holding  bankruptcy  court  has  jurisdiction  to 

determine  in  summary  proceedings  validity  of  mortgage  on  property  in 

^mtee's  hands;  Knott  v.  Putnam,  107  Fed.  909,  holding  Federal  court 

determines  for  itself  whether  debt  is  one  from  which  the  bankrupt  will 

^ot  be  released  by  Bankruptcy  Act  of  1898,  §  17;  In  re  Whitener,  105 

'^ed.  185,  44  C.  C.  A.  434,  holding  District  Court  has  power  to  enjoin 

pit)ceedings  under  sequestration  issued  by  State  court  and  to  compel 

^turn  of  property  previously  in  trustee 's  hands ;  Wajme  Knitting  Mills 

^'  -N'agent,  104  Fed.  535,  holding  referee  has  jurisdiction  under  Bank- 

^^ptey  Aet  of  1898,  §  2,  to  order  surrender  in  summary  manner  of 

bankrupt's  property,  assigned  to  son  as  agent. 

i^isting^ished  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109, 

molding  appeal  lies  to  Circuit  Court  of  Appeals  from  decision  of  bank- 

rnptey  court  on  distinct  issue  arising  between  parties  intervening;  In  re 

Wellsy  X14  Fed.  224,  holding  bankruptcy  court  acquires  no  jurisdiction 

over  pi-operty  taken  on  writ  of  replevin  from  State  court  before  bank- 

^ptcy    court  acted;  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  490,  51 

\^-    -A_  1,  holding  possession  of  mortgaged  property  by  receiver  ap- 

^mt«^    by  State  court  will  not  be  disturbed  by  District  Court;  In  re 

J^**^,     104  Fed.  988,  holding  Bankruptcy  Act  of  1898  does  not  vest 

^'iIcxTip^tcy  court  with  jurisdiction  to  take  property  held  by  third  per- 

^*    '^it;liout  latter 's  consent. 

'^T>X^llat«  jurisdiction  of  Federal  court  in  bankruptcy  proceeding. 
^ote,  16  Ann.  Gas.  1016. 

^j^i^^s^Uaneous.    Cited  in  White  v.  Schloerb,  104  Fed.  1008,  43  C.  C.  A. 
'    ^^^x^ifying  questions  of  principal  case. 
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^^^xeme  Oonrt  has  no  JnriBdiction  on  error  over  State  election  decision 
defense  based  on  Constltittion. 

2o*^^^^«^ved  in  Taylor  v.  Beckham  (No.  2),  178  U.  S.  610,  44  L.  Ed.  1213, 
^^  ^^«  Ct.  904,  reaffirming  rule. 

lat  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  627,  531,  534. 


Pef^^      ^^ranty  of  BepubUcan  form  of  government  gives  no  jurisdiction  to 
^^   ^^^4.  over  State  courts. 

35     ^X>i'oved  in  South  Dakota  v.  Whisman,  241  U.  S.  643,  60  L.  Ed.  1218, 

j^    :to^^-  ^^'  ^^'  following  rule;  Preston  v.  Chicago,  226  U.  S.  450,  57 

j^.^    ^-   295,  33  Sup.  Ct.  177,  applying,  rule  in  error  to  review  judgment 

j^         ^^g  application  for  writ  of  mandamus  to  compel  restoration  of  name 

-*j    ^^liccman  to  pay  rolls;  Pacific  States  Tel.  &  Tel.  Co.  v.  Oregon,  223 

^-  148,  56  L.  Ed.  385,  32  Sup.  Ct.  224,  whether  State  ceased  to  be 
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Republican  because  of  its  adoption  of  the  initiative  and  referendum  is 
not  a  judicial  question ;  Elder  v.  Colorado,  204  U.  S.  89,  51  L.  Ed.  385, 
27  Sup.  Gt.  223,  contest  over  State  office  involved  no  possible  Federal 
question;  Vaughan  v.  Kendall,  79  Ark.  591,  96  S.  W.  141,  State  was 
sovereign  in  dealing  with  the  office  of  collector  of  taxes ;  In  re  Pf ahler, 
150  Cal.  77,  11  Ann.  Gas.  911,  11  L.  B.  A.  (K.  8.)  1092,  88  Pac.  2*73, 
United  States  Constitution  is  not  violated  by  initiative  provision  of  city 
charter;  Carpenter  v.  Cornish,  83  N.  J,  L.  699,  85  Atl.  241,  existence  of 
government  is  a  political  question;  Kieman  v.  Portland,  57  Or.  470,  S7 
L.  B.  A.  (N.  8.)  332,  112  Pac.  404,  discussing  what  is  meant  by  '^  Repub- 
lican" form  of  government. 

Public  office  is  not  property  or  In  the  nature  of  property. 
Approved  in  Orahood  v.  Denver,  41  Colo.  177,  91  Pac.  1117,  and 
Albright  v.  Sandoval,  216  U.  S.  340,  54  L.  Ed.  508,  30  Sup.  Ct.  318,  both 
reaffirming  rule;  Sumpter  v.  State,  81  Ark.  63,  98  S.  W.  720,  statute 
providing  that  county  officer  indicted  for  malfeasance  shall  be  suspended 
until  tried  is  not  unconstitutional;  Louisiana  etc.  R.  R.  Co.  v.  State,  75 
Ark.  443,  88  S.  W.  562,  in  proceedings  to  forfeit  franchise  and  charter 
of  railroad  defendant  entitled  to  jury;  Ghray  v.  McLendon,  134  Ga.  251, 
67  S.  E.  872,  Governor  had  right  to  suspend  and  legislature  had  right  to 
remove  railroad  commissioner;  Shaw  v.  City  Council  of  Marshalltown, 
131  Iowa,  134,  9  Ann.  Oaa.  1039,  10  L.  B.  A.  (K.  8.)  825,  104  N.  W. 
1124,  upholding  validity  of  statute  giving  veterans  preference  in  ap- 
pointment to  office;  Mial  v.  Ellington,  134  N.  C.  138,  165,  65  L.  B.  A. 
697,  46  S.  E.  963,  972,  officer  appointed  for  definite  time  to  public  office 
has  no  right  or  interest  therein  of  which  legislature  cannot  deprive  him ; 
Holbrock  v.  Smedley,  79  Ohio  St.  413,  87  N.  E,  275,  person  elected  mem- 
ber of  council  who  is  not  recognized  by  that  body  is  not  entitled  to 
injunction  to  enable  him  to  act;  City  of  Shawnee  v.  Hewett,  37  Okl.  129, 
130  Pac.  548,  upholding  right  of  city  to  discontinue  office  of  assistant 
chief  of  police;  Hartigan  v.  Board  of  Regents,  49  W.  Va,  25,  38  S.  E. 
703,  holding  professor  in  West  Virginia  University  is  not  a  public  officer 
and  courts  will  not  review  removal  by  board  of  regents;  dissenting 
opinion  in  Powers  v.  Commonwealth,  110  Ky.  435,  61  S.  W.  748,  majority 
holding  where  two  officers  claim  to  be  such  de  jure,  he  who  is  so  in  fact 
is  officer  de  facto ;  dissenting  opinion  in  Territory  v.  Albright,  12  N.  M. 
316,  317,  319,  78  Pac.  211,  212,  majority  holding  assessor  appointed 
pursuant  to  Amendatory  Act  of  1903,  dividing  Bemadillo  County,  prior 
to  time  act  went  into  effect,  not  entitled  to  office;  dissenting  opinion  in 
Taylor  v.  Vann,  127  N.  C.  249,  250,  251,  263,  254,  37  S.  E.  265,  266, 
majority  holding  plaintiff  entitled  to  office  of  member  of  board  of  edu- 
cation has  lawful  cause  of  action  therefor;  dissenting  opinion  in  White 
V.  Ayer,  126  N.  C.  611,  36  S.  E;  145,  majority  awarding  mandamus  to 
compel  auditor  to  issue  warrant  for  oyster  inspector's  salary,  though 
State  law  had  created  new  office  and  repealed  act  creating  old ;  dissenting 
opinion  in  City  of  Cleveland  v.  Luttner,  92  Ohio  St.  502,  111  N.  E.  283, 
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niajority  holding  policemen  ousted  from  office  were  entitled  to  their 
salaries  less  amounts  they  otherwise  earned;  Johnson  y.  Black,  103  Va. 
^y  106  Am.  St.  Bep.  890,  49  S.  E.  637,  arguendo. 

Distinguished  in  Taylor  v.  Vann,  127  N.  C.  246,  37  S.  E.  264,  holding 
plaintiff  entitled  to  an  office  on  board  of  education  has  a  lawful  cause 
of  action  therefor;  dissenting  opinion  in  Hartigan  v.  Board  of  Regents, 
49  W.  Va.  66,  38  S.  E.  716,  majority  holding  professor  in  West  Virginia 
University  not  a  public  officer  and  not  entitled  to  prohibition  to  prevent 
removal  by  regents. 

The  whole  subject  of  electiona  is  regulated  by  OonstitatlonB  and  statutes 
P^Bsed  thereunder. 

Approved  in  Morris  v.  Board  of  Canvassers,  49  W.  Va.  255,  38  S.  E. 
501,  holding  under  W.  Va.  Code  1899,  §  34,  voter  must  use  only  one 
ballot  on  the  ballot  sheet — ^use  of  more  than  one  vitiates  the  vote. 

Effect  of  death  of  contestant  before  judgment  in  election  contest. 
Note,  Ann.  Gas.  191SD,  1292. 

Power  to  confer  exemptions  or  benefits  in  consideration  of  past  ser- 
vices.   Note,  117  Am.  St.  Rep.  895. 

178  XT.  8.  614,  44  L.  Ed.  1216,  20  Sop.  Ot  lOSO,  LAKE  8TBEET  ELEVATED 
a.  a.  00.  T.  FABMEB8'  LOAN  ft  TBUST  OO. 

Cited  in  Farmers'  Loan  etc.  Trust  Co.  ▼•  Lake  St.  Elev.  R.  R.  Co., 
122  Fed.  919,  59  C.  C.  A.  140. 

178  U.  &  617,  44  L.  Ed.  1223,  SUPBEME  OOX7BT  BtTLE  81. 

Cited  in  Wisconsin,  M.  ft  P.  R.  B.  Co.  v.  Jacobson,  179  U.  8.  29^ 
45  L.  Ed.  198»  21  Sup.  Ct.  117. 
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179  17.  S.  1-19,  46  L.  Ed.  49,  21  Sup.  Ot.  1*  WASHBT7BN  it  M.  MFQ.  CO.  T. 
BELIAKCE  2CABINE  INS.  CO. 

Blder  In  margin  merely  qualified  memoraadnm  by  allowing  recoyery  for 
actnal  total  loss  in  part. 

Approved  in  Chicago  Ins.  Co.  v.  Graham  &  Morton  Transp.  Co.,  108 
Fed.  275,  47  C.  C.  A.  320,  holding  effect  of  rider  on  marine  policy  ''war- 
ranted free  from  particular  average  nnder  five  per  cent''  was  merely  to 
change  liability  as  to  loss,  not  rules  governing  contract. 

Oonstraction  of  marina  policy,  depending  on  qnestiona  of  general  law,  is 
matter  on  wblch  Federal  courts  exercise  their  own  Judgment  irreepecttve  of 
decisions  of  coorts  of  State  where  contract  was  made. 

Approved  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  445, 
93  C.  C.  A.  71,  following  rule  (reversed) ;  Devitt  v.  Providence  etc.  Ins. 
Co.,  173  N.  Y.  22,  65  N.  E.  778,  holding  insurer  liable  for  loss  of  whole 
of  articles  insured  under  policy  for  estimating  loss  by  cash  value  at 
place  of  loss  and  providing  against  abandonment. 

Distinguished  in  In  re  Swift,  105  Fed.  495,  holding  contract  with 
broker  who  has  bought  stock  on  a  margin  governed  by  State  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  412. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  B.  A.  860. 

Flaintilf  cannot  recorer  for  constmctiTe  total  loss  where  there  is  no 
ri£^t  to  abandon. 

Approved  in  Soelberg  v.  Western  Assur.  Co.,  119  Fed.  35,  55  C.  C.  A. 
601,  holding  under  sue  and  labor  clause  of  marine  policy,  action  of 
insurer's  agent  in  making  repairs  and  removing  vessel  to  another  port 
oonstitutes  no  acceptance  of  abandonment  after  express  refusal  by 
insurer. 

XVni— 40  (525) 
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179  17.  8.  19-41,  45  I^  Ed.*  60,  21  Sup.  Ot.  7,  SAXLEHNEB  T.  EI8NEB  ft 
M.  00. 

Abandomneiit  of  trade  i^ame  requlrei  aa  actual  intent  to  abandon. 
Approved  in  Manhattan  life  Ins.  Co.  v.  Wright,  126  Fed.  89,  61 
C.  C.  A.  138,  holding  test  of  abandonment  of  insurance  policy  jb  exist- 
ence or  nonexistence  of  intent  to  abandon;  Singer  Mfg.  Co.  v.  Hippie, 
109  Fed.  153,  holding  use  of  name  "Singer"  on  dissimilar  machines 
to  deceive  purchasers  may  be  enjoined;  Actiengesellschaft  etc.  v. 
Amberg,  109  Fed.  152,  48  C.  C.  A.  264,  holding  mere  fact  of  user  by 
others  does  not  establish  abandonment  of  exclusive  use  of  distinctive 
style  of  dressing  for  goods. 

Acts  wbich  nnezplained  would  show  abandonment  of  trademaric  may  be 
answered  by  showing  that  tliere  was  never  an  intention  to  abandon. 

Approved  in  Baglin  v.  Cusenier  Co.,  221  U.  S.  598,  55  L.  Ed.  871,  31 
Sup.  Ct.  669,  holding  abandonment  not  shown ;  Wilson  v.  Colorado  Min. 
Co.,  227  Fed.  725,  holding  owner  of  pledged  stock,  without  knowledge  of 
sale  on  assessment,  did  not  abandon -same  by  failure  to  sue  for  two 
years;  Ward  v.  First  Nat.  Bank,  202  Fed.  614,  120  C.  C.  A.  655,  de- 
livery of  insurance  policies,  held  as  security,  to  bankrupt's  receiver  for 
collection  without  intention  to  waive  claim  to  proceeds,  is  not  aban- 
donment; Edward  &  John  Burke  v.  Bishop,  175  Fed.  173,  right  to  use 
of  labels  and  containers  held  not  abandoned;  H.  Mueller  Mfg.  Co.  v. 
A.  Y.  McDonaly  etc.  Mfg.  Co.,  164  Fed.  1003,  and  Metcalf  .v.  Hanover 
Star  Milling  Co.,  204  Fed,  216,  122  C.  C.  A.  483,  both  holding  trade- 
mark not  abandoned;  Lievering  Coffee  Co.  v.  Merchants'  Coffee  Co.,  39 
App.  D.  C.  154,  holding  intention  to  abandon  trademark  shown;  Mathy 
V.  Republic  Metalware  Co.,  35  App.  D.  C.  156,  right  to  trademark  not 
abandoned  by  license  to  another  to  make  and  sell  under  patent;  Law- 
rence V.  P.  E.  Sharpless  Co.,  203  Fed.  769,  arguendo. 

To  constitute  infiingement  ot  trademark,  it  ia  snfllclent  if  movL&k  be 
copied  to  deceive  public. 

Approved  in  President  Suspender  Co.  v.  Macwilliam,  233  Fed.  438, 
holding  use  of  word  ''President"  infringed  use  of  "Shirley,  President," 
as  trademark  for  suspenders;  Rossmann  v.  Gamier,  211  Fed.  406,  408, 
128  C.  C.  A.  73,  holding  trademark  infringed  by  use  of  most  distinctive 
portion  only;  De  Voe  Snuff  Co.  v.  Wolff,  206  Fed.  423,  124  C.  C.  A. 
302,  words  ''Eagle  Snuff"  infringed  by  "White  Eagle  Snuff";  L.  E. 
Waterman  Co.  v.  Standard  Drug  Co.,  202  Fed.  171,  120  C.  C.  A.  455, 
trademark,  "Waterman's  Ideal  Fountain  Pen,  N.  Y.,"  infringed  by 
sale  of  pens  marked  "A.  A.  Waterman  &  Co.";  Coca-Cola  Co.  v. 
Nashville  Syrup  Co.,  200  Fed.  161,  162,  "Coca-Cola"  infringed  by 
"Fletcher's  Coca-Cola";  G.  ft  C.  Merriam  Co.  v,  Saalfield,  198  Fed. 
375, 117  C.  C.  A.  245,  enjoining  use  of  words  "Webster's  Dictionary"  in 
absence  of  clear  statement  therewith  that  it  was  not  published  by  origi- 
nal publishers  of  Webster's  Dictionary  or  successors;  Thaddeus  Davids 
Co.  V.  Davids,  190  Fed.  287,  word  "David's"  as  trademark  for  inks  in- 
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fringed  by  "Davids  Hanufactoring  Company"  using  "David's"  at  top 
of  labels ;  Layton  Pure  Food  Co.  v.  Church  ft  Dwight  Co.,  182  Fed.  29, 
104  C.  C.  A.  464,  enjoining  use  of  device  on  soda  packages  simulating 
plaintiff's  trademark;  Benjamin  Moore  ft  Co.  v.  Auwell,  172  Fed.  513, 
"Muerafresco"  does  not  infringe  *'Muresco"  as  trade  name  for  wall 
finish;  American  Brewing  Co.  v.  Bienville  Brewery,  153  Fed.  618,  beer 
label  held  not  infringed;  Griggs,  Cooper  &  Co.  v.  Erie  Preserving  Co., 
131  Fed.  362,  "Home  Comfort"  infringes  "Home  Brand,"  as  applied 
to  canned  goods;  Avenarins  v.  Komely,  139  Wis.  269,  121  N.  W.  342, 
upholding  use  of  "Carbolineum"  as  exclusive  trade^name  for  preserva^ 
tive  paint ;  Emory  v.  Grand  United  Order  of  Odd  Fellows,  140  Ga.  427, 
78  S.  E.  924,  "Grand  United  Order  of  Odd  Fellows"  infringed  by 
'* Ancient  Order  of  Odd  Fellows,  Leeds  Unity";  Creswill  v.  Grand 
Liodge  K.  P.,  133  Ga.  845,  134  Am.  St.  Rep.  231,  18  Ann.  Oaa.  468,  67 
S.  E.  192,  addition  of  distinctive  word  to  name  of  fraternal  order  in  use 
by  another  order  does  not  prevent  infringement;  Atlas  Assur.  Co.  v. 
Atlas  Ins.  Co.,  138  Iowa,  233,  128  Am.  St.  Bep.  189,  15  L.  R.  A.  (N.  S.) 
626, 112  N.  W.  234,  "Atlas  Assurance  Co."  infringed  by  "Atlas  Mutual 
Fire  Insurance  Company."  r 

Infringement  of  trademark.    Note,  26  E.  B.  0.  221,  224. 

Contract  of  sale  did  not  make  ApoUlnaris  company  agent  of  Sazlelmer. 

Approved  in  American  Press  Assn.  v.  Daily  Story  Pub.  Co.,  120  Fed. 

768,  66  L.  R.  A.  444,  57  C.  C.  A.  70,  holding  sale  of  exclusive  right  to 

publish  copyrighted  story  within  limited  territory  confers  no  agency  to 

waive  copyright  rights. 

Trade  name  which  lias  become  pnbUc  pioperty  is  not  entitled  to  protec- 
tion, and  this  role  applies  under  treaty  with  Austria  Hungary,  to  "Hunyadf 

Approved  in  Saxlehner  v.  Wagner,  167  Fed.  746,  747,  748,  85  C.  C.  A. 
321,  and  Saxlehner  v.  Wagner,  216  U.  S.  381,  64  L.  Ed.  628,  30  Sup.  Ct. 
298,  both  holding  owner  of  Hunyadi  Janos  Springs  cannot  prevent  sale 
of  artificial  Hunyadi  water  when  publio  not  deceived;  John  T.  Dyer 
Quarry  Co.  v.  Schuylkill  Stone  Co.,  185  Fed.  570,  "Birdsboro  trap  rock" 
not  entitled  to  protection  as  trademark;  Star  Breweiy  Co.  v.  Yai.  Blatz 
Brewing  Co.,  36  App.  D.  C.  537,  holding  star  as  mark  for  beer  had 
become  public  property. 

Distinguished  in  Ferris  v.  Frohman,  223  U.  S.  434,  66  L.  Ed.  496,  32 
Sup.  Ct.  263,  holding  on  public  performance  of  play  in  England  only 
statutory  rights  thereto  were  lost,  and  loss  did  not  extend  to  rights  in 
United  States.  • 

What  ^ords  or  phrases  may  constitute  a  valid  trademark.    Note^ 
86  Am.  St.  Bep.  112. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Gas.  1916B,  329,  330. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  B.  A. 
(N.  S.)  88,  91,  92. 
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One  dalmlng  ezctojiiye  nse  of  trademark  loses  zigbt  thereto  by  neglect 
for  many  years  to  institute  suits  against  infringers. 

Approved  in  Theodore  Rectanos  Co.  v.  United  Drug  Co.^  226  Fed.  551. 
556,  and  Hanover  Star  Mill.  Co.  v.  Metcalf,  240  U.  S.  419,  60  L.  Ed.  720, 
36  Sup.  Ct.  362,  both  holding  earlier  adopter  estopped  to  assert  ex- 
clusive right  to  trademark  when  later  adopter  had  in  good  faith  built 
up  trade  thereon;  Creswill  v.  Grand  Lodge  E.  of  P.,  225  U.  S.  261, 
56  L.  Ed.  1080,  32  Sup.  Ct.  822,  holding  right  to  exclusive  use  of  name 
for  fraternal  order  lost  by  laches;  French  Republic  v.  Saratoga  Vichy 
Co.,  191  U.  S.  437,  48  L.  Ed.  252,  24  Sup.  Ct.  147,  holding  defense  of 
laches  applies  where  term  ''Vichy"  used  to  designate  entirely  dissimilar 
water,  effervescing  instead  of  still;  Chapin-Sacks  Mfg.  Co.  v.  Hcndler 
Creameiy  Co.,  231  Fed.  552,  right  to  exclusive  use  of  descriptive  term 
for  ice-cream  lost  when  no  attempt  made  to  check  use  by  others;  United 
Drug  Co.  V.  Theodore  Rectanus  Co.,  206  Fed.  572,  prior  claimant  of 
trademark  entitled  to  injunction,  but  not  to  accounting  when  no  attempt 
made  to  register  it ;  Thomas  J.  Carroll  &  Son  Co.  v.  Mellvaine,  183  Fed. 
25, 105  C.  C.  A.  314,  right  to  exclusive  use  of  words  '' Baltimore  Club" 
lost  by  laches;  West  Publishing  Co.  v.  Edward  Thompson  Co.,  169  Fed. 
886,  right  to  enjoin  use  of  copyrighted  material  held  not  barred  by 
acquiescence  or  laches;  Wilcox  &  White  Co.  v.  Farrand  Organ  Co.,  139 
Fed.  48,  twelve  years'  delay  in  suing  for  infringement  of  patent  held 
laches  under  circumstances;  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo. 
529,  Ann.  Oas.  191SB,  461,  119  Pac.  1050,  carrier  not  estopped  by  mere 
lapse  of  time  to  enjoin  operations  of  ticket-scalpers;  Sheffield-King 
Milling  Co.  v.  Sheffield  Mill  etc.  Co.,  105  Minn.  321,  127  Am.  St.  Bep. 
574,  117  N.  W.  449,  right  to  enjoin  infringement  not  lost  by  laches, 
though  delay  such  as  to  preclude  accounting  for  profits;  Gaines  y. 
Whyte  Grocery  Co.,  107  Mo.  App.  526,  81  S.  W.  654,  no  laches  where 
complainant  learned  of  infringement  only  short  time  before  suit. 

Distinguished  in  Thackeray  v.  Saxlehner,  125  Fed.  911,  912,  60  C.  C.  A. 
562,  holding  use  of  name  ''Hunyadi''  for  bitter  waters  mannfaetnred 
from  secret  formula  is  infringement  and  plaintiff  not  estopped  where 
protesting  from  first  use. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.  Note,  18  Ann.  Gas.  459, 
460. 

In  cases  of  actual  ftaud,  laches  to  defeat  leeorery  must  amount  to 
assent. 

Approved  in  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.,  121 
Fed.  375,  holding  laches  for  six  years  to  institute  suit  for  unfair  com- 
petition will  not  defeat  right  to  injunction  where  right  is  clear;  Alger 
V.  Keith,  105  Fed.  120,  44  C.  C.  A.  371,  holding  laches  in  asserting  right 
to  rescind  contract  for  coal  lands  no  bar  where  right  asserted  aa  soon 
as  deception  known* 
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Distinguished  in  French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  439, 
48  L.  Ed.  253,  24  Sup.  Ct.  148,  holding  equity  will  not  enjoin  use  of 
name  "Vichy"  to  designate  mineral  waters  where  by  long  use  the  term 
has  become  generic. 

Owner  of  trademark  has  rig!ht  to  require  competlton  to  adopt  style  of 
package  wliich  no  one  tn  exercise  of  ordinary  care  can  mistake  for  his. 

Approved  in  New  Iberia  Extract  of  Tabasco  Pepper  Co.  v.  E.  Mc- 
Ilhenny's  Son,  132  La.  167,  61  South.  136,  following  rule;  Howard 
Dostlcss  Duster  Co.  v.  Carlton,  219  Fed.  917,  fact  that  careful  buyers 
have  not  been  deceived  is  no  defense,  but  only  minimizes  losses;  Lud- 
wigs  V.  Payson  Mfg.  Co.,  206  Fed.  66, 124  C.  C.  A.  194,  damages  recover- 
able for  aggravation  of  infringement  when  article  made  in  imitation  of 
patented  device. 

Distinguished  in  Everett  Piano  Co.  v.  Mans,  200  Fed.  719, 119  C.  C.  A. 
162,  keeping  piano  of  plaintiff's  make  in  bad  condition  by  competitor 
and  representing  it  as  new  is  not  ground  for  equity  to  intervene ;  Knabe 
Bros.  Co.  V.  American  Piano  Co.,  229  Fed.  31,  holding  defendant  had 
right  to  advertise  its  pianos  were  made  by  a  Knabe,  provided  it  was 
made  clearly  to  appear  there  was  no  connection  with  makers  of  piano' 
of  same  name. 

Use  of  additional  label  wliich  ia  mere  importer's  private  maxk  is  no  de- 
fense to  infringement  of  label  and  bottle. 

Approved  in  Enoch  Morgan's  Sons  Co.  v.  Whittier-Cobum  Co.,  118 
Fed.  661,  holding  name  "Sappho,"  when  wrapped  in  packages  of  same 
size  and  similarly  labeled  as  sapolio,  constitutes  infringement;  Sterling 
Remedy  Co.  v.  Spermine  Medical  Co.,  112  Fed.  1003,  50  C.  C.  A.  657, 
holding  defendant  enjoined  from  imitating  name  and  form  and  color 
of  medicinal  tablets  maufacturcd  by  plaintiffs;  Shaver  v.  Heller  etc. 
Co.,  108  Fed.  832,  66  L.  R.  A.  878,  48  C.  C.  A.  48,  enjoining  use  of  term 
"American"  in  connection  with  ball  or  wash-blue  confusing  same  with 
well-known  article  of  that  name. 

Distinguished  in  Ganett  v.  Ruppert,  119  Fed.  223,  224,  holding  pub- 
lisher of  country  magazine  "Comfort"  not  entitled  to  enjoin  use  of  name 
"Home  Comfort"  for  paper  devoted  to  hygiene  of  infants.  • 

Begistry  of  trademark  as  "Hunyadi  Janos**  does  not  estop  claimant  to 
subsequently  register  "Honyadi." 

Approved  in  Gk>rham  Mfg.  Co.  v.  Weintraub,  196  Fed.  964,  manu- 
facturer not  deprived  of  right  to  common-law  trademark  by  registering 
others;  De  Long  Hook  &  Eye  Co.  v.  Francis  Hook  &  Eye  etc.  Co.,  169 
Fed.  293,  modification  of  dress  by  which  goods  known  to  public  does 
not  justify  rival  in  simulating  earlier  dress;  Buzby  v.  Davis,  160  Fed. 
278,  10  Ann.  Oas.  68,  80  C.  C.  A.  163,  use  of  word  "Keystone,"  as  ap- 
plied to  oils  and  lubricants,  may  be  unfair  competition;  Eureka  Fire 
Hose  Co.  V.  Eureka  etc.  Mfg.  Co.,  69  N.  J.  Eq.  166,  60  Atl.  564,  up- 
holding "Eureka*'  as  trademark  for  rubber  goods. 
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Distinguished  in  dissenting  opinion  in  Rossmann  v.  Gamier,  211  Fed. 
412,  128  C.  C.  A.  73,  majority  holding  trademark  infringed  by  use  of 
most  distinctive  portion  only. 

Territorial  extent  of  rights  in  trademarks  or  trade  names.    Note, 
6  Ann.  Cas.  561. 

Miscellaneous.  Cited  in  Ross  v.  H.  S.  Geer  Co.,  188  Fed.  734,  to 
point  that  Circuit  Court  in  suit  to  enjoin  infringement  of  trademark 
cannot  enjoin  future  acts  amounting  to  unfair  competition  only; 
Saxlehner  v.  Eisner,  147  Fed.  190,  77  C.  C.  A.  417  (affirming  140  Fed.  939, 
941),  reciting  history  of  litigation;  Waltet  Baker  ft  Co.  v.  Puritan  Pure 
Food  Co.,  139  Fed.  681,  full  length  picture  of  woman  having  general 
similarity  though  differing  in  detail,  infringement;  Saxlehner  v.  Eisner 
&  Mendelson  Co.,  138  Fed.  24,  70  C.  C.  A.  452  and  W.  R.  Lynn  Shoe 
Co.  V.  Auburn-Lynn  Shoe  Co.,  100  Me.  479,  62  Atl.  607,  both  holding 
complainant  not  bound  to  prove  which  profits  arose  from  infringement. 

179  U.  8.  42-43,  46  L.  Ed.  77,  21  Sup.  Ot  16,  SAXLBHNEB  T.  SIEOEIr- 
COOPEB  00. 

"Where  trade  name  is  used  by  infringer  In  good  faith  and  sales  are  small, 
it  should  not  he  required  to  account  for  profits,  bat  lie  should  be  enjoined 
from  future  use. 

Approved  in  Ely  v.  Murray  ft  Tr^urtha  Co.,  200  Fed.  372, 118  C.  C.  A. 
520,  holding  amount  involved  in  breach  of  warranty  of  marine  engine  was 
too  unsubstantial  for  attention  of  admiralty  court;  United  Drug  Co.  v. 
Theodore  Rectanus  Co.,  206  Fed.  572,  enjoining  use  of  same  word  to 
describe  medicine,  though  used  in  good  faith;  De  Yoe  Snuif  Co.  v.  Wolff, 
206  Fed.  424, 124  C.  C.  A.  302,  Wood  v.  Wood,  78  Or.  188, 151  Pac.  971, 
Julius  Kessler  &  Co,  v.  Goldstrom,  177  Fed.  394,  101  C.  C.  A.  476,  and 
Reading  Stove  Works  etc.  Co.  v.  S.  M.  Howes  Co.,  201  Mass.  441,  21 
L.  E.  A.  (N,  S.)  979,  87  N.  E  752,  all  enjoining  infringer  acting  in- 
nocently; Keystone  Type  Foundry  v.  Portland  Pub.  Co.,  180  Fed.  304, 
accounting  before  master  should  not  be  ordered  where  record  does  not 
show  damages  to  justify  expense;  Bradford  v.  Belknap  Motor  Co.,  105 
Fed.  66,  holding  equity  will  not  award  nominal  damages;  Beebe  v. 
Tolerton  &  Stetson  Co.,  117  Iowa,  595,  91  N.  W.  906,  holding  defendant 
liable  for  selling  cigars  with  counterfeit  label  where  it  innocently  failed 
to  instruct  shipping  clerk. 

Distinguished  in  Theodore  Rectanus  Co.  v.  United  Drug  Co.,  226  Fed. 
556,  holding  former  user  of  trademark  estopped  to  enjoin  use  of  trade- 
mark by  another  in  territory  which  he  had  not  sought  to  enter;  Regis 
V.  Jaynes,  191  Mass.  248,  77  N.  E.  776,  aliter  where  infringement  per- 
sisted in  during  litigation. 

Fraudulent  intent  as  necessary  element  of  unfair  comx)etition  or 
infringement  of  trademark.    Note,  8  Ann.  Cas.  S4, 

Infringement  of  trademark.    Note,  25  £.  B.  0.  224. 
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179  V.  8.  43-46,  46  L.  Ed.  77»  21  Bnp.  Ot.  16,  8AXLEHNEB  ▼.  NIEL80N. 

X7m  Iff  competitor  of  labtf  so  doiely  reaemUing  complaliiaiirs  w  to 
doceiTo  irarchMOrB  will  be  enjoined. 

Approved  in  Reading  Stove  Works  etc.  Co.  v.  S.  M.  Howes  Co.,  201 
Mass.  440,  21  L.  B.  A.  (N.  S.)  979,  87  N.  £.  752,  enjoining  use  of  trade 
name  for  stoves. 

Bigbt  to  ezdnsive  use  of  trade  name  it  lost  by  neglect  for  many  years- 
to  sae  to  enjoin  Infringements. 

Approved  in  Thomas  J.  Carroll  &  Son  Co.  v.  McEvaine  d^  Baldwin, 
183  Fed.  25,  105  C.  C.  A.  314,  holding  right  to  exclusive  nse  of  trade 
name  for  whisky  lost  by  laches. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.    Note,  18  Ann.  Oas.  459. 

179  17.  8.  46-54,  45  L.  Ed.  79,  21  Snp.  Ot.  21,  LOOKEB  T.  MAYKABD. 

Effect  of  reserved  power  to  amend  corporate  charter  is  to  permit  any 
alteration  or  amendment  which  will  not  sabstantially  impair  object  of  grant 
or  vested  right  thereunder. 

Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  701,  51  L.  B.  A. 
(N.  S.)  1097,  58  L.  £d«  1161,  34  Sup.  Ct.  761,  alteration  of  time  and 
manner  of  payment  of  employees  does  not  impair  object  of  railroad 
charter;  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  723,  94  C.  C.  A.  13, 
and  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  708,  hoth  holding  min- 
ii^  corporation  may  become  stockholder  in  similar  corporation,  though 
not  so  empowered  in  charter,  when  State  enacts  general  statute  giving 
such  power;  Polk  v.  Mutual  Reserve  Fund  Life  Assn.,  207  U.  S.  325, 
62  L.  Ed.  229,  28  Sup.  Ct.  65,  upholding  statute  authorizing  reorganiza- 
tion without  assent  of  members  of  co-operative  insurance  association 
under  new  name  as  mutual  level  premium  company;  Perkins  v.  Coffin, 
84  Conn.  295,  Ann.  Oas.  19120,  1188,  79  Atl.  1077,  State  may  alter 
limitation  of  liability  of  stockholders  for  corporate  debts;  Garey  v.  St. 
Joe  Mining  Co.,  32  Utrfh,  510,  524,  12  L.  B.  A.  (N.  S.)  554,  91  Pac.  373, 
379,  holding  void  statute  authorizing  majority  stockholders  to  amend 
charter  so  as  to  make  fully  paid  nonassessable  stock  of  minority  assess- 
able and  subject  to  sale  therefor;  Winfree  v.  Riverside  Cotton  Mills 
Co.,  113  Va.  721,  723,  75  S.  E.  310,  311,  holding  by  amending  charter 
corporation  accepted  provisions  of  State  law,  enacted  subsequent  to  its 
organization,  giving  to  State  power  to  amend  charters  of  corporations 
making  any  amendment  in  charter;  Germer  v.  Triple-State  Natural  Gas 
etc.  Co.,  60  W.  Va.  154,  54  S.  E.  514,  upholding  statute  permitting  cor- 
porations on  vote  of  sixty  per  cent  of  stock  to  transfer  whole  assets. 

Statnte  securing  right  of  cumulative  voting  for  corporate  directors  is 
within  constttntional  reservation  to  alter,  amend  or  repeal  acts  of  incorpo- 
ration. 
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Approved  in  C.  H.  Venner  Co.  v.  United  States  Steel  Corp.,  116  Fed. 
1013,  upholding  Amendatory  Act  enabling  corporations  to  increase 
bond  issue  passed  under  power  reserved  in  incorporation  statute;  Polk 
V.  Mutual  etc.  Life  Assn.,  137  Fed.  277,  contracts  of  members  of  in- 
surance association  not  impaired  by  its  reorganization  and  change  of 
plan;  McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65  C.  C.  A.  8, 
legislature  may  merge  corporation  with  others  controlled  by  it;  Gregjr 
V.  Granby  Min.  etc.  Co.,  164  Mo.  627,  65  S.  W.  314,  upholding  Const.  1875, 
art.  XII,  §  6,  allowing  cumulative  voting  for  corporate  directors ;  Allen 
V.  Ajax  Min.  Co.,  30  Mont.  506,  77  Pac.  49,  act  may  authorize  sale  of 
all  corporate  property  by  two-thirds  vote  of  capital  stock. 

Distinguished  in  Berger  v.  United  States  Steel  Corp.,  63  N.  J.  Eq. 
527,  53  Atl.  22,  holding  unconstitutional  act  of  March  28, 1902,  authoriz- 
ing certain  corx)orations  to  issue  bonds  to  retire  preferred  stock. 

Right  under  reserved  power  to  amend  or  repeal  charter  of  corpora- 
tion to  change  voting  rights  of  stockholders.  Note,  22  L.  B.  A. 
(N.  S.)  420. 

Quo  warranto  to  test  title  to  office  in  private  corporation.  Note, 
51  L.  B.  A.  (N.  S.)  1128. 

179  17.  8.  55-57,  45  L.  Ed.  82,  21  Snp.  Ot.  28,  OBEOON  BAILWAT  it  KAV. 
00.  v.  BALFOim. 

Jurisdiction  to  limit  liability  of  diip  owners  was  conferred  on  District 
Courts  by  Act  of  March  3,  1851. 

Approved  in  The  Hoffmans,  171  Fed.  458,  owner  desiring  to  limit  lia- 
bility can  proceed  affirmatively  only  in  District  Court. 

Limitation  of  vessel  owner's  liability.  Note,  Ann.  Oas.  1913D, 
1233,  1237. 

Judgment  as  res  judicata  between  codefendants  or  coplaintiffs  as 
to  matters  which  were,  or  might  have  been,  adjudicated.  Note, 
27  L.  B.  A.  (N.  S.)  653. 

179  U.  S.  58-67,  45  L.  Bd.  84,  21  Sup.  Ot.  17,  WOSY  T.  SIKKUSB. 

Suit  involving  construction  and  application  of  Oonstitution  is  witbin 
jurisdiction  of  Circuit  Oonrt. 

Approved  in  Smith  v.  Detroit  etc.  R.  Co.,  175  Fed.  507,  and  Cound  v. 
Atchison  etc.  Ry.  Co.,  173  Fed.  531,  both  holding  suit  involving  con- 
struction and  effect  of  Employers'  Liability  Act  is  within  jurisdiction  of 
Federal  court. 

Bight  to  vote  for  member  of  Oongress  has  its  foundation  in  Oonstitntioii 
and  laws  of  United  States. 

Approved  in  Knight  v.  Shelton,  134  Fed.  426,  reaffirming  rule ;  Lamar 
v.  United  States,  241  U.  S.  113,  60  L.  Ed.  916,  36  Sup.  Ct.  535,  member 
of  House  of  Representatives  is  officer  of  United  States  within  meaning 
of  section  32,  Criminal  Code;  United  States  v.  Mosley,  238  U.  S.  393, 
59  L.  Ed.  1359,  35  Sup.  Ct.  904,  section  5508,  Revised  Statutes,  was  not 
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intemxded  to  apply  to  offenses  by  State  eleetion  officers;  Twining  v.  New 
Jersey,  211  U.  S.  97,  63  L.  Ed.  105,  29  Sop.  Ct.  14,  right  to  exemption 
from     csompulsory  self-incrimination  in  State  coort  is  not  given  by  Con- 
stitut;io]i ;  Swafford  v.  Templeton,  185  U.  S.  491,  46  L.  Ed.  1007,  22  Sup. 
Ct.     78-^,    holding  action  against  State  election  officers  for  preventing 
plain t;ilf    from  voting  for  national  representative  involves  Federal  ques- 
tion. ;    ^^.czel  V.  United  States,  232  Fed.  655,  660,  indictment  under  section 
19,  Ozrixninal  Code,  held  sufficient ;  Felix  v.  United  States,  186  Fed.  689, 
108    C-     C.  A.  503,  section  5508,  Revised  Statutes,  secures  right  to  vote 
^01  x^preeentative;  United  States  v.  Acsel,  219  Fed.  929,  930,  931,  rights 
to  vol;^    :£or  representative  or  senator  and  to  serve  on  election  board  at 
electioi^^     therefor  are  secured  by  Constitution,  within  section  19,  Crim- 
inal   Cfo^e;  Yazoo  etc.  R.  R.  Co.  v.  West,  78  Miss.  811,  29  South.  476, 
nolclixx^    where  sheriff  failed  to  sell  property  assessed  for  taxes  within 
tune    limit,  he  cannot  do  so  after  subsequent  suit  to  determine  validity 
^^^^^^niption ;  State  ex  rel.  McGrael  v.  Phelps,  144  Wis.  49,  35  L.  R.  A. 
.'    ^-i    858,  128  N.  W.  1059,  construing  statute  requiring  votes  at  party 
pnna^^-y  to  be  twenty  i)er  cent  of  vote  of  same  party  for  (Jovemor  at 
^1  lotion  as  condition  to  printing  name  of  nominee  on  ballot;  At- 
^*^^^    V.  Hassett,  27  Okl.  311,  111  Pac.  810,  construing  statute  making 
^^"*-^^^^^  provisions  of  initiative  and  referendum  law;  Pope  v.  Williams, 
r^  .^^-    S.  633,  48  L.  Ed.  822,  24  Sup.  Ct.  573,  arguendo, 
^g^^^ixiguished  in  Giles  v.  Teasley,  193  U.  S.  166,  103  Am  St.  Rep.  386. 
"^"^      ^3d«  661,  24  Sup.  Ct.  359,  no  Federal  ground  because  wrongful 
12^^^^^    *o  register  would  not  affect  right  to  vote;  Anthony  v.  Burrow, 
,.         ^^^^.  788,  refusing  to  interfere  with  boundaries  of  congressional 
"^^    fixed  by  legislature. 


Lt  Ck>Qrt  bas  Jurisdiction  of  salt  against  election  officers  for  dam- 
^— »    ^^ix^ged  at  mora  tbaa  two  thousand  dollars,  for  refusing  plaintiiTi  vote 
^^^^^■■^'ber  of  Gongrees. 

Q^    ^I=^^oved  in  Pierce  v.  Creecy,  210  U.  S.  400,  52  L.  Ed.  1120,  28  Sup. 
'      -■  *  Circuit  Court  has  jurisdiction  over  habeas  corpus  by  person 

j^^^"^"^  "to  be  extradited  under  Federal  law  involving  question  whether 
^  ^*^^Tged  in  indictment  was  crime  within  meaning  of  provisions  of 
gj  j^^^'t'^tion  relating  to  extradition;  Smithers  v.  Smith,  204  U.  S.  642, 
|.jj  ^  '  -fcsd.  660,  27  Sup.  Ct.  297,  holding  claim  against  several  defendants 
san«^  ^-^^ting  together  they  could  have  damaged  plaintiff  over  two  thou- 
Mol-Ki^  dollars,  was  within  jurisdiction  of  Circuit  Court;  Williams  v. 
I,m  ^*^^:«r,  198  Fed.  462, 117  C.  C.  A.  220,  Circuit  Court  has  jurisdiction  of 
^1^^  *^c>^  compel  examination  for  pilot's  license  when  damage  over  two 
**  ''  dollars ;  Brickhouse  v.  Brooks,  165  Fed.  543,  holding  action  for 
rejection  of  vote  for  representative  alleging  five  thousand  dol- 


^     ^^unages  within  jurisdiction  of  Circuit  Court;  T.  C.  Henry  etc.  Co. 
'^^^^^Tado  Farm  etc.  Co.,  164  Fed.  988,  91  C.  C.  A.  16,  holding  where 
•      ^"-^dnt  alleges  jurisdictional  amount  to  be  in  controversy,  jurisdic- 
^*^ —  not  defeated  because  other  all^ations  tended  to  show  alles^a- 
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tion  of  amount  not  well  founded;  St.  Louis  etc.  Ry.  Co.  v.  Egbert,  27 
Okl.  170,  111  Pac.  203y  amount  of  damages  claimed  in  conversion  de- 
termines jurisdiction. 

Distinguished  in  Risley  v.  Utica,  168  Fed.  752,  holding  suit  by  tax 
payer  attacking  contract  of  city  and  assessment  therefor  was  not  within 
jurisdiction  of  Circuit  Court  when  tax  of  ccmiplainant  was  less  than  two 
thousand  dollars. 

Amount  of  damages  suffered  "bf  deprlTation  of  right  to  vote  is  for  jury 
to  estimate. 

Approved  in  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  491,  492, 
498,  47  L.  Ed.  914,  916,  23  Sup.  Ct.  644,  648,  majority  holding  absence 
of  averment  in  bill  in  Circuit  Court  showing  jurisdictional  amount  in 
dispute  not  available  on  appeal  where  omission  not  objected  to  below. 

Distinguished  in  GUes  v.  Harris,  189  U.  S.  485,  47  L.  Ed.  911,  23  Sup. 
Ct.  641,  holding  absence  of  averment  in  bill  in  Circuit  Court  showing 
jurisdictional  amount  in  dispute  not  available  on  appeal  where  no  ob- 
jection made  to  omission  of  such  allegations;  Mason  v.  Missouri,  179 
U.  S.  333,  45  L.  Ed.  219,  21  Sup.  Ct.  127,  holding  Missouri  registration 
law  of  May  31,  1895,  upheld  by  State  Supreme  Court  does  not  deny 
voters  of  single  city  of  over  three  hundred  thousand  protection  of  laws, 
though  applicable  to  them  only. 

Complaint  for  unlawfully  rejecting  vote  must  state  that  plaintiff  was 
registered  as  qualified  voter. 

Distinguished  in  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed.  310, 
holding  declaration  showing  that  plaintiff  was  deprived  of  right  to  vote 
because  of  failure  to  comply  with  valid  State  law  raises  no  Federal 
question. 

Validity  of  statute  providing  for  r^stration  of  voter.    Note,  Aim. 
Cas.  1918B,  21. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Oas.  175. 

Civil  liability  for  preventing  exercise  of  right  to  vote.    Note,  20 
Ann.  Oas.  1009,  1014. 

Right   to    damages   for  being  prevented   from   voting.    Note,    SI 
L.  R.  A.  (N.  8.)  1107. 

Miscellaneous.  Cited  in  State  ex  rel.  Dillon  v.  Braxton  County  Court, 
60  W.  Va.  354,  55  S.  E.  388,  and  Rea  v.  State  ex  rel.  Board  of  Commrs. 
of  Lincoln  County,  29  Okl.  713,  119  Pac.  237,  both  to  point  that  party 
cannot  question  validity  of  statute  when  not  affected  by  its  enforcement. 

179  U.  S.  68,  45  L.  Ed.  89,  21  Sup.  OU  29,  SITLLY  v.  AHEBIOAK  NAT. 
BANK.. 

Not  cited. 


^2S 


KNOTT  V.  BOTANY  WORSTED  MILLS.    179  U.  S.  69-77 
'•  &  69-77,  46  L.  Ed.  90,  21  Bop.  Ct.  80,  XKOTT  T.  BOTANY  WOBSTED 


If  ore  passage  of  Harter  Act  of  February  13,  1893,  it  waa  settled  law 
-ommon  carriers  could  not,  by  any  stipulation,  exempt  themselyes  ftom 
ty  for  loss  arising  from  their  negligence. 

:i)roved  in  The  Minnetonka^  132  Fed.  58,  reaffirming  rule;  Santa  Fe 
^y.  Co.  V.  Grant  Bros.  Constr.  Co.,  228  U.  S.  184,  57  L.  Ed.  791,  33 
Ct.  474,  npholding  contract  exempting  railroad  for  carrying  at 
ed  rate  camp  outfit  and  supplies  for  construction  company  engaged 
sending  line;  The  Kensington,  183  U.  S.  268,  269,  271,  46  L.  Ed.  193, 
22  Sup.  Ct.  102,  104,  105,  holding  courts  of  United  States  will 
"^force  contract  executed  abroad  limiting  steamship  company's  lia- 
for  baggage  to  two  hundred  and  fifty  francs;  The  Tampico,  151 
691,  section  1  of  Harter  Act  renders  void  clause  in  bill  of  lading 
liich  shipper  waives  lien  on  vessel  for  breach,  where  such  clause 
y  as  defense  to  libel  in  rem  to  recover  for  loss  from  negligence; 
[anitou,  116  Fed.  62,  holding  unenforceable  in  this  country  exemp- 
^^^^^^"^^  in  bill  of  lading  against  liability  for  damage  by  steam;  The  New 
^^^^^land,  110  Fed.  417,  holding  inefifectual  to  validate  ticket  issued  by 
English  company  to  American  passenger  exempting  former  from  lia- 
bility stipulation  that  English  law  should  govern ;  Boering  v.  Chesapeake 
etc.  Ry.  Co.,  20  App.  D.  C.  509,  plaintiff  riding  on  complimentary  ticket 
may  be  questioned  to  show  pass  was  not  gratuitous  and  carrier  not  ex- 
empt by  reason  of  stipulations  therein ;  American  Radiator  Co.  v.  Bogge, 
86  N.  J.  L.  440,  92  Atl.  87,  7  N.  C.  C.  A.  150,  parties  to  foreign  employ- 
ment contract  performed  partly  in  State  could  not  by  such  contract 
prevent  application  of  State  compensation  law,  in  absence  of  notice 
required  by  that  law;  Carstens  Packing  Co.  v.  Southern  Pac.  Co.,  58 
Wash.  247,  248,  27  L.  B.  A.  (N.  S.)  975,  108  Pac.  616,  carrier  cannot 
limit  liability  for  gross  negligence  in  carrying  livestock ;  Buck  v.  Oregon 
etc.  Navigation  Co.,  53  Wash.  116,  101  Pac.  492,  holding  contract  re- 
quiring shipper  of  livestock  to  inspect  cars  and  yards  and  assume  risk 
for  defects  did  not  exempt  carrier  where  injury  caused  by  defect  not 
readily  visible;  Fox  v.  Postal  Telegraph  Cable  Co.,  138  Wis.  652,  28 
L.  B.  A.  (N.  S.)  490,  120  N.  W.  400,  in  suit  for  damage  for  delay  in 
delivering  telegram,   exemption  provision  in   contract  made  in   other 
State  is  not  available,  it  being  against  public  policy. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Ajil 
St  Bep.  97,  101. 

Owner  of  veasel  most,  by  Harter  Act  of  1893,  use  dne  diligence  to  make 
vessel  seawortby. 

Approved  in  Lazarus  v.  Barber,  124  Fed.  1008,  holding  charterer  of 
vessel  liable  for  damage  to  goat  skins  caused  by  leakage  of  brine  from 
citron  casks  negligently  stowed  near  skins;  Insurance  Co.  of  North 
America  v.  North  German  Lloyd  Co.,  106  Fed.  976,  holding  where  lighter 
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used  to  convey  goods  to  vessel  capsized  in  still  water,  unseaworthiness 
is  presumed. 

Under  section  3  of  Barter  Act,  carrier  i«  liable  for  damage  resulting: 
from  negligence  In  stowing  cargo. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  597,  598, 
49  L.  Ed.  614,  25  Sup.  Ct.  317,  sinking  of  ship  after  arrival  in  port,  due 
to  hurried  unloading,  not  error  in  navigation;  Jay  Wai  Nam  v.  Anglo- 
American  Oil  Co.,  202  Fed.  827^  121  C.  C.  A.  130,  jamming  of  valves 
of  oil-tank  in  tank,  steamer  admitting  water,  held  due  to  error  in 
management  within  section  3  of  Harter  Act;  The  Jean  Bart,  197  Fed. 
1006,  negligence  in  use  of  ventilating  apparatus  during  voyage,  causing* 
injury  to  cargo,  was  not  error  in  management  within  section  3  of 
Harter  Act;  Steamship  Wellesley  Co.  v.  C.  A.  Hooper  &  Co.,  185  Fed. 
738,  108  C.  C.  A.  71,  negligence  in  loading,  causing  vessel  to  list  and 
drop  cargo  overboard,  is  not  exempt  under  section  3  of  Harter  Act; 
The  Indrani,  177  Fed.  916,  101  C.  C.  A.  194,  holding  tipping  of  vessel 
by  head  to  examine  propeller  while  discharging  cargo  was  act  of  man- 
agement within  section  3  of  Harter  Act;  Lazarus  v.  Barber,  136  Fed. 
539,  69  C.  C.  A.  310,  ship  liable  for  damage  to  skins  from  brine  from 
citron  barrels;  The  Germanic,  124  Fed.  3,  5,  95  C.  C.  A.  521  (affirming^ 
107  Fed.  299),  holding  damage  to  cargo  by  sinking  of  ship  due  to  top- 
heaviness  from  ice  when  cargo  was  being  removed  within  first  section 
of  Harter  Act;  The  Hudson,  122  Fed.  98,  holding  ship  not  exempted 
from  liability  for  damage  to  cargo  for  odor  of  hides  placed  in  hold 
though  storm  required  closing  of  ventilators;  The  Seaboard,  119  Fed. 
377,  holding  loss  of  cargo  from  overloading  lighter  cannot  be  the  sub- 
ject of  exemption  by  stipulation;  The  Mississippi,  113  Fed.  987,  hold- 
ing ship  liable  for  damage  to  cargo  of  skins  caused  by  leakage  o£ 
glycerine  negligently  stowed  on  deck  above  skins;  The  Palmas,  108  Fed. 
89,  47  C.  C.  A.  220,  holding  provision  of  Harter  Act  exempting  vessel 
from  faults  pf  navigation  does  not  apply  to  proper  stowage  of  cargo. 

Distinguished  in  Corsar  v,  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  264, 
72  C.  C.  A.  378,  damage  to  cai^o  due  to  open  deck  seams,  held  due  to 
error  in  navigation;  dissenting  opinion  in  The  Germanic,  124  Fed.  10, 
59  C.  C.  A.  521,  majority  holding  damage  to  cargo  by  sinking  of  ship 
due  to  topheaviness  from  ice  when  cargo  was  being  removed  within  first 
section  of  Harter  Act. 

Master's  duty  and  liability  as  to  storage  of  cargo.    Note,  24  £.  B.  0. 
840. 

Law  governing  validity  of  contract  limiting  common-law  liability 
of  carrier  of  goods.    Note,  4  Ann.  Cas.  1108. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  528. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  £.  B.  0.  216. 
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179  17.  8.  77-86,  45  I^   Ed.  95,  21   Sup.   Ot.  24,  HUBBEUi  T.  UKITED 
STATES. 

Wlien  Inyentor  seelu  broad  claim  vrliich  is  rejected  and  accepts  patent 
for  narrower  claimfl,  claim  aa  allowed  moat  be  interpreted  with  reference  to 
claim  rejected,  and  cannot  be  constmed  to  coTOr  larger  claim. 

Approved  in  Milwankee  Bronze  Casting  Co.  v.  Avery,  209  Fed.  618, 
126  C.  C.  A.  572,  Mine  &  Smelter  Supply  Co.  v.  Braeckel  Concentrator 
Co.,  197  Fed.  903,  and  Washbume  v.  Consolidated  Safety  Pin  Co.,  197 
Fed.  556,  all  following  rule;  Computing  Scale  Co.  v.  Automatic  Scale 
Co.,  26  App.  D.  C.  249,  and  Computing  Scale  Co.  v.  Automatic  Scale  Co., 
204  U.  S.  617,  51  L.  Ed.  650,  27  Sup.  Ct,  307,  both  holding  patent  for  im- 
provements for  computing  scales  limited  to  means  shown  by  inventor; 
O  'Brien-Worthen  Co.  v.  Stempel,  209  Fed.  851, 128  C.  C.  A.  53,  construing 
patent  for  gum-plaster  and  suction-cup ;  Cotto-Waxo  Chemical  Co.  v.  Per- 
olin  Co.,  185  Fed.  2^9, 107  C.  C.  A.  373,  construing  patent  for  process  for 
dust-collecting  substance;  XXth  Century  Heating  etc.  Co.  v.  Taplin 
etc.  Co.,  181  Fed.  101,  104  C.  C.  A.  156,  construing  patent  for  furnace 
grate;  Williams  Patent  Crusher  etc.  Co.  v.  Pennsylvania  Crusher  Co., 
176  Fed.  578,  construing  patent  for  dumping  cage  for  crushers;  Fuller- 
ton  Walnut  Growers'  Assn.  v.  Anderson-Bamgrover  Mfg.  Co.,  166  Fed. 
461,  92  C.  C.  A.  295,  referring  to  proceedings  in  patent  office  for  mean- 
ing of  term  in  patent ;  Poole  Bros.  v.  Marshall-Jackaon  Co.,  161  Fed.  753, 
construing  patent  for  memorandum  calendar;  St.  Louis  Street  Flushing 
Mach.  Co.  V.  American  Street  Flushing  Mach.  Co.,  156  Fed.  681,  84 
C.  C.  A.  340,  construing  patent  for  street-flushing  cart;  Heywood  Bros, 
etc.  Co.  V.  Syracuse  R.  T.  R.  Co.,  152  Fed.  462,  construing  patent  for 
car  seat ;  Williams  Calk  Co  v.  Kemmerer,  145  Fed.  930,  76  C.  C.  A.  466, 
holding  Williams  patent  Ko.  666,683,  for  horseshoe  calk,  not  infringed; 
Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co.,  145  Fed.  191, 
holding  Berliner  patent  No.  548,623,  for  duplicate  sound  records  and 
method  of  making  same,  not  infringed;  Baltimore  etc.  R.  R.  Co.  v. 
Murphy,  38  App.  D..  C.  587,  construing  patent  for  metal  car  roof. 

Patentee  is  entitled  to  fair  constmction  if  claim  allowed,  but  be  is  not 
allowed  by  broad  construction  to  revive  rejected  claim. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229 
Fed.  436,  substitution  of  new  specifications  on  rejection  of  others  held 
not  to  limit  scope;  Hoskins  Mfg.  Co.  v.  General  Electric  Co.,  212  Fed. 
427,  applying  rule  in  holding  patent  for  electric  resistance  material,  in- 
fringed; Sharp  &  Smith  v.  Physicians'  etc.  Appliance  Co.,  174  Fed.  428^ 
construing  patent  for  jock  strap. 

Mere  vetbal  cbange  does  not  destroy  patent* 

Distinguished  in  Welsbach  Light  Co.  v.  Cremo  Incandescent  Light 
Co.,  145  Fed.  523,  holding  Heald  patent  No.  423,317,  for  appliance  for 
use  with  incandescent  gas  lamps,  not  infringed. 
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If  <dalm  for  combination  be  restricted  to  specified  elements,  all  most  be 
regarded  as  material 

Approved  in  Lane  v.  Levi,  21  App.  D.  C.  175,  176,  and  Automatic 
Switch  Co.  V.  Monitor  Mfg.  Co.,  180  Fed.  988,  both  holding  in  infringe- 
ment suit,  evidence  that  element  of  patented  combination  is  not  essen- 
tial is  inadmissible. 

Miscellaneous.  Cited  in  International  Postal  Supply  Co.  y.  Bruce,  114 
Fed.  513,  to  point  that  Supreme  Court  has  disposed  on  merits  of  appeals 
from  Court  of  Claims. 

179  17.  8.  86^  45  L.  Ed.  100,  21  8up.  Ct.  28,  HUBBELL  T.  UNITED  STATES. 
Not  cited. 

179  17.  8.  87-89,  45  L.  Ed.  101,  21  8up.  Ot.  33,  GOOD  SHOT  T.  TINTED 
STATES. 

Circuit  Court  of  Appeals  lias  no  Jurisdiction  to  review  conyictlon  of 
Indian  to  life  smtence,  on  verdict  finding  bim  guilty  of  Indictment  for 
murder  "without  capital  punishment." 

Approved  in  Rakes  v.  United  States,  212  U.  S.  57,  68  L.  Ed.  402,  29 
Sup.  Ct.  244,  writ  of  error  does  not  lie  to  review  conviction  where 
Federal  statute  provides  penalty  shall  be  same  as  under  State  law, 
which  is  less  than  capital  punishment. 

179   17.   a    89-05,   46  L.   Ed.    102,   21   Sup.   Ct.   43,  AMEBIOAK  STXaAB 
BEFINIKO  CO.  V.  LOUISIANA. 

Tax  regulatioi&s  proceeding  within  reasonable  limits  are  within  discre- 
tion of  State  legislature. 

Approved  in  Kidd  v.  Alabama,  188  U.  S.  732,  733,  47  L.  Ed.  672,  673, 
23  Sup.  Ct.  402,  upholding  Ala.  Code  1896,  §  3911,  exempting  from  taxa- 
tion stock  in  domestic  railroads  and  in  others  listing  substantially  all 
theit  property  for  taxation ;  Billings  v.  Illinois,  188  U.  S.  102,  47  L.  EiL 
403,  23  Sup.  Ct.  274,  upholding  Illinois  inheritance  tax  law  taxing  cer- 
tain life  estates  when  remainder  is  to  lineal  descendants  and  not  when 
to  collateral  heirs  or  strangers ;  Blue  Jacket  Consol.  Copper  Co.  v.  Scherr, 
60  W.  Va.  551,  40  S.  E.  522,  upholding  Acts  1901,  c.  35,  §§  86,  87,  im- 
posing heavier  license  tax  on  ' '  nonresident  corporations ' '  than  on  those 
having  chief  place  of  business  within  State. 

Distinguished  in  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  43,  44 
8.  E.  379,  holding  unconstitutional  city  ordinance  imposing  two  hundred 
and  fifty  dollars  license  upon  oil  dealers,  exempting  those  handling  oils 
on  which  the  license  had  been  paid. 

Statute  imposing  license  tax  on  refiners  of  sugar  asid  molasses  except 
'^planters  and  farmers  grinding  and  refiners  grinding  and  refining  their  own 
sugar  and  molasses/'  is  valid. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  215, 
52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  statute  pro- 
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hibiting  combination  is  not  void  because  embracing  vendors  of  com- 
modities, and  not  of  labor  and  services;  Citizens'  Telephone  Co.  v.  Fuller, 
229  U.  S.  329,  57  L.  Ed.  1213,  33  Sup.  Ct.  833,  upholding  Michigan  stat- 
ute of  1909,  exempting  from  taxation  telegraph  and  telephone  corpora- 
tions having  gross  receipts  of  less  than  five  hundred  dollars ;  Quong  Wing 
V.  Kirkendall,  223  U.  S.  63,  66  L.  Ed.  352,  32  Sup.  Ct.  192,  upholding 
statute  imposing  license  tax  on  hand  laundries;  Brown-Forman  Co.  v. 
Kentucky,  217  U.  S.  573,  54  L.  Ed.  887,  30  Sup.  Ct.  578,  license  tax  on 
compounding^  rectifying,  adulterating  or  blending  distilled  spiritis  is  not 
void  because  not  imposed  on  distillers  and  rectifiers  of  straight  spirits; 
Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  124,  54  L.  Ed.  694,  30  Sup.  Ct. 
496,  upholding  tax  on  wholesale  dealers  in  coal  and  oil;  Cox  v.  Texas, 
202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct.  671;  Douthit  v.  State,  98  Tex. 
348,  83  S.  W.  796,  and  Douthit  v.  State,  36  Tex.  Civ.  397,  82  S.  W.  353, 
all  sustaining  exemption  of  domestic  wines  in  hands  of  producers; 
Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50  L.  Ed.  761,  26 
Sup.  Ct.  466,  aflkming  Michigan  R.  R.  Tax  Cases,  138  Fed.  233,  and 
holding  State  may  tax  railroad  and  other  corporate  property  in  differ- 
ent manner  and  at  dififerent  rate  from  other  property ;  Cook  v.  Marshall 
Co.,  196  U.  S.  274, 104  Am.  St  Rep.  302,  49  L.  Ed.  476,  25  Sup.  Ct.  233, 
upholding  tax  on  sale  of  cigarettes  by  retail  tobacco  dealer;  Williams 
V.  Fears,  179  U.  S.  276,  45  L.  Ed.  189,  21  Sup.  Ct.  130,  upholding  Ga. 
Laws  1898,  p.  21,  imposing  license  tax  on  emigrant  agents;  State  v. 
Byles,  93  Ark.  618,  37  L.  R.  A.  (N.  S.)  774,  126  S.  W.  97,  upholding 
license  tax  on  peddlers  selling  certain  goods ;  Vandalia  R.  Co.  v.  Stilwell, 
181  Ind.  281,  Ann.  Oas.  1916D,  258,  104  N.  E.  294,  5  N.  C.  C.  A.  494, 
upholding  statute  applying  to  employers  of  five  or  more  persons ;  Chicago 
etc.  Ry.  Co.  v.  Railroad  Commission,  173  Ind.  477,  90  N.  E.  1012,  up- 
holding statute  relating  to  carriage  and  distribution  of  freight-cars 
appl3dng  only  to  roads  more  than  one-third  of  whose  total  business  was 
freight;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  88, 
89  N.  E.  594,  upholding  statute  providing  different  modes  for  assessment 
for  taxation  of  incorporated  and  unincorporated  banks;  State  v.  Gantz, 
124  La.  540,  24  L.  R.  A.  (N.  S.)  1072,  50  South.  525,  holding  void  statute 
requiring  license  to  be  obtained  from  State  board  of  electrical  exam- 
iners for  master  electrician;  Commonwealth  v.  Interstate  etc.  St.  Ry.  Co., 
187  Mass.  439,  73  N.  E.  532,  upholding  law  compelling  street  railway 
companies  to  carry  school  children  for  half  fare;  Way  v.  Barney,  116 
Minn.  291,  Ann.  Cas.  1913A,  719,  38  L.  B.  A.  (N.  S.)  648, 133  N.  W.  803, 
provision  of  Constitution  making  stockholders  liable  for  corporate  debts 
does  not  violate  equality  clause  of  Federal  Constitution;  State  v.  Mis- 
souri etc.  Ry.  Co.,  262  Mo.  526,  Ann.  Obb.  1916E,  949,  L.  R.  A.  19150,  778, 
172  S.  W.  40,  holding  void  one  cent  militia  fare  law;  State  v.  Parker 
DistiUing  Co.,  236  Mo.  281,  284,  288,  290,  292,  139  S.  W.  470,  471,  473, 
474,  upholding  statute  imposing  license  tax  on  manufacturers  of  and 
dealers  in  liquors,  with  certain  exceptions;  Freadrich  v.  State,  89  Neb. 
353,  34  L.  R.  A.  (N.  8.)  650, 131  N.  W.  622,  upholding  statute  classifying 
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packers  and  retailers  of  food  products  and  regulating  branding  of  pack- 
ages; City  of  Laurens  v.  Anderson,  75  S.  C.  64,  117  Am.  St.  Rep.  885,  9 
Ann.  Oaa.  1003,  55  S.  E.  136,  holding  void,  statute  exempting  from  all 
business  license  tax  soldiers  and  sailors  of  Confederate  States  who  en- 
listed from  State;  I.  M.  Darnell  &  Son  v.  Memphis,  116  Tenn.  438,  95 
S.  W.  819,  statute  exempting  from  taxation  direct  product  of  soil  in 
hands  of  producer  or  vendee  is  valid,  though  such  products  brought  in 
from  another  State  are  taxable;  Texas  Co.  v.  Stephens,  100  Tex.  645, 
103  S.  W.  487,  tax  on  operation  of  pipe-line  for  hire  is  not  void  because 
not  applying  to  pipe-line  not  used  for  hire ;  State  v.  Fraternal  Knights, 
35  WajSh.  345,  77  Pac.  503,  sustaining  law  requiring  fraternal  associa- 
tions to  adopt  assessment  rates  not  lower  than  those  of  given  mortuary 
table ;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  644, 108  N.  W.  581,  uphold- 
ing tax  law  permitting  mortgage  to  be  subtracted  from  value  of  realty 
for  assessment,  but  denying  same  privilege  to  railroads;  Kingsley  v. 
Merrill,  122  Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049,  uphold- 
ing tax  on  debts  due  from  solvent  debtors;  dissenting  opinion  in 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  567,  568,  46  L.  Ed.  693,  22 
Sup.  Ct.  442,  443,  majority  holding  unconstitutional  Illinois  Trust  Act 
of  1893,  for  exempting  therefrom  agricultural  products  and  livestock  in 
hands  of  producer  or  raiser. 

Disting^uished  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  661,  46 
L.  Ed.  690,  22  Sup.  Ct.  440,  holding  unconstitutional  Illinois  Trust  Act 
of  1893,  exempting  therefrom  agricultural  products  and  livestock  in 
liands  of  producer  or  raiser. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
339,  347,  350,  356. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  39,  43,  68. 

Constitutionality  of  discriminations  in  food  laws.    Note,  34  L.  R.  A. 
(N.  8.)  651. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  531. 

Miscellaneous.  Cited  in  Kansas  City  v.  Kansas,  226  U.  S.  599,  57 
If.  Ed.  375,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction  on  au- 
thority of  principal  case. 

179  U.    S.   96-99,   45  I>.   Ed.   105»  21  Sup.   Ot   46^  UNITED  STATES   ▼. 
ANDREWS. 

Not  cited. 

179  U.  S.  100-115,  45  L.  Ed.  106,  21  Sup.  Ot.  38,  0ROSS2CAN  ▼.  BURRIUi. 

In  charter-party  which  contaiiia  clauBe  for  cesser  of  liability  of  chartev- 
erB»  coupled  with  claaae  creating  lien  in  favor  of  owner,  cesser  danae  is  to 
he  construed  as  inapplicable  to  liability  with  which  lien  is  not  commensurate. 

Approved  in  Dewar  v.  Mowinckel,  179  Fed.  362,  102  C.  C.  A.  539,  fol- 
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lowing  role;  Elvers  t.  W.  R.  Oraoe  &  Co.,  231  Fed.  363,  construing 
charter-party  and  holding  it  gave  lien  for  demurrage  by  delay  in  loading; 
Bailey  v.  Manufacturers'  Lumber  Co.,  224  Fed.  808,  holding  bill  of 
lading  signed  by  master  not  incorporating  charter-party  gave  no  lien  on 
cargo,  and  no  obligation  against  consignee  for  demurrage;  Field  Line 
(Cardiff)  v.  South  Atlantic  S.  S,  Line,  201  Fed.  306,  119  C.  C.  A.  639, 
obligations  of  owners  and  charterers  are  not  affected  by  bill  of  lading 
signed  by  captain  not  subject  to  provisions  of  charter,  where  charter- 
party  required  bill  of  lading  to  be  signed  without  prejudice  to  it;  West 
Hartlepool  Steam  Nav.  Co.  v.  460  Tons  of  Eainit,  151  Fed.  889,  marginal 
note  on  bill  of  lading  held  not  part  of  contract  and  not  to  make  cesser 
clause  giving  verbal  lien  on  cargo  for  demurrage  binding  on  consignee; 
Graham  v.  Planters'  Compress  Co.,  129  Fed.  256,  provision  in  bill  of 
lading  requiring  consignee  to  pay  freight  does  not  apply  to  demurrage; 
Burrill  v.  Crossman,  111  Fed.  193,  194,  denying  leave  to  amend  defense 
based  on  cesser  clause  where  such  defense  as  worded  had  been  declared 
insufficient  in  District  Court,  appellate  and  Supreme  Courts;  Kennedy 
V.  Weston,  136  Fed.  168,  69  C.  C.  A.  78,  arguendo. 

Cbacter-party  imposing  oeortaln  sum  for  eacb  daj's  delay  "by  default  or* 
charterers  does  not  make  them  liable  for  detention  due  to  actual  warfare  in 
liarhor. 

Approved  in  Burrill  v.  Crossman,  130  Fed.  764,  65  C.  C.  A.  189,  re- 
affirming rule ;  Washington  Marine  Co.  v.  Rainier  Mill  etc.  Co.,  198  Fed. 
145,  in  provision  for  demurrage  for  ''detention  by  default  of  charter- 
ers," "default"  means  failure  to  perform  duty  under  contract. 

Delay  in  imloading  caused  by  war  at  port  of  discharge  is  due  to  vis 
major. 

Approved  in  Unique  Shipping  Co.  v.  J.  M.  Guffey  Petroleum  Co.,  169 
Fed.  912,  detention  of  vessel  held  due  to  vis  major. 

Distinguished  in  Peck  v.  United  States,  152  Fed.  533,  inability  to  pro- 
cure coal  is  not  vis  major  exonerating  contractor  for  delay  in  loading 
vessel. 

Crowded  state  of  docks  is  no  excuse  for  vessel's  failure  to  unload  in 
time. 

Approved  in  The  Prudence,  124  Fed.  939,  holding  charterer  liable  for 
delay  in  unloading  caused  by  crowding  of  docks  by  foreign  vessels 
though  charter-party  exempted  for  delays  from  strikes  and  unavoidable 
causes. 

Vis  major  pleaded  held  to  be  unusual  and  extraordinary  interruption 
which  could  not  have  been  anticipated. 

Approved  in  Burrill  v.  Crossman,  124  Fed.  840,  holding  evidence  did 
not  sustain  all^^tion  that  firing  between  vessels  and  forts  prevented 
unloading  of  vessel  libeled* 
XVni— 41 
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179  17.  8.  116-126,  45  L.  Ed.  113,  21  Sop.  Ct.  S4,  SXOATUS  T.  POBTEK. 

Error  in  denial  of  motion  for  directed  verdict  at  dose  of  plaintiff's  evi- 
dence i8  waived  by  defendant's  Introduction  of  evidence  on  his  own  belialf . 
Approved  in  Arizona  etc.  Ry.  Co.  v.  Clark,  207  Fed.  820, 125  C.  C.  A. 
305,  and  Leonard  Martin  Const.  Co.  v.  Highbarger,  175  Fed.  342,  99 
C.  C.  A.  128,  both  following  rule ;  Lohman  v.  Reymond,  18  N.  M.  237, 
137  Pac.  378,  holding  that  by  going  to  trial  on  merits,  defendant  held 
to  have  waived  any  right  arising  on  cross-complainant's  failure  to  reply 
to  defendant's  answer. 

One  induced  by  fraudulent  representations  to  make  purchase  may  re- 
cover difference  between  real  value  of  thing  received  and  price  paid.' 

Approved  in  Tooker  v.  Alston,  159  Fed.  603,  16  L.  R.  A.  (N.  S.)  818, 
86  C.  C.  A.  425,  Neher  v.  Hansen^  12  Cal.  App.  373,  107  Pac.  566,  and 
George  v.  Hesse,  100  Tex.  46,  48, 123  Am.  St.  Rep.  772, 15  Ann.  Gas.  456, 
8  L.  R.  A.  (N.  S.)  804,  93  S.  W.  107, 108,  all  following  rule;  B.  F.  Stur- 
tevant  Co.  v.  Champion  Fibre  Co.,  232  Fed.  6,  rule  does  not  apply  to 
action  for  breach  of  express  warranty ;  Gillen  v.  Powe,  219  Fed.  552,  135 
C.  C.  A.  321,  where  stock  accepted  in  payment  was  of  less  value  than 
represented,  measure  of  damage  is  difference  between  actual  and  rep- 
resented value;  Clark  v.  Morgan  County  Nat.  Bank,  196  Fed.  713,  damage 
for  fraudulent  sale  of  valueless  bonds  is  price  paid;  Chandler  v. 
Andrews,  192  Fed.  545,  113  C.  C.  A.  15,  difference  between  actual  price 
and  contract  held  measure  of  damages  for  fraudulently  inducing  sale 
of  bonds;  Forrest  v.  Wardman,  40  App.  D.  C.  532,  appl3dng  rule  in 
action  for  rescission  of  contract  for  exchange  of  lands  where  defendant 
had  sold  land  acquired  on  exchange ;  Findlater  v.  Dorland,  152  Mich.  308, 
116  N.  W.  413,  no  damages  recoverable  where  instead  of  treasury  stock 
agreed  to  be  sold  stock  of  same  value  from  transferee  from  another  was 
sold ;  Williams  v.  Detroit  Oil  etc.  Co.,  52  Tex.  Civ.  248,  114  S.  W.  169, 
holding  employee,  assured  by  employer  that  deduction  from  wages  was 
applied  to  accident  insurance,  could  recover,  after  injury,  on  discovery 
that  employer  carried  liability  insurance  only,  amount  of  deductions  from 
wages;  dissenting  opinion  in  Browning  v.  Boswell,  215  Fed.  841,  132 
C.  C.  A.  168,  majority  holding  evidence  insufficient  to  show  fraud  in 
inducing  lease ;  dissenting  opinion  in  Olson  v.  Northern  Pac.  Ry.  Co.,  126 
Minn.  235,  L.  R.  A.  1916F,  962,  148  N.  W.  70,  majority  holding  one  elect- 
ing to  affirm  contract  of  sale  induced  by  fraud  could  not  in  suit  thereon 
for  damages  recover  difference  between  price  paid  and  value  received; 
King  V.  Lamborn,  186  Fed.  28,  108  C.  C.  A.  123,  arguendo. 

Distinguished  in  Chesbrough  v.  Woodworth,  195  Fed.  885,  116  C.  C.  A. 
465,  rule  not  applicable  in  action  against  directors  of  national  bank  by 
purchaser  of  stock  on  faith  that  worthless  paper  included  as  assets  was 
of  value  as  stated. 

Criticised  in  Godfrey  v.  E.  P.  Burton  Lumber  Co.,  88  S.  C.  140,  70 
S.  E.  397 ;  Stoke  v.  Converse,  153  Iowa,  278,  AniL  Oas.  191SE,  270,  38 
L.  R.  A.  (N.  S.)  465,  133  N.  W.  711,  and  Beare  v.  Wright,  14  N.  D.  34, 
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36,  8  Ann.  Gas.  1057,  69  L.  R.  A.  409,  103  N.  W.  635,  636,  all  holding 
damages  for  sale  induced  by  false  representations  to  be  difference  be- 
tween what  was  received  and  what  would  have  been  received  were 
representations  true. 

Measure  of  damages  In  action  for  deceit  in  sale  of  property  is  difference 
between  value  and  price. 

Approved  in  Pittsburg  Life  &  Trust  Co.  v.  Northern  Central  Life  Ins. 
^Co.,  140  Fed.  897,  reaffirming  rule;  Mather  v.  Barnes,  146  Fed.  1004, 
no  answer  to  suit  for  rescission  that  bargain  was  good,  if  not  as  repre- 
sented ;  Kell  V.  Trenchard,  142  Fed.  20,  25,  73  C.  C.  A.  202,  but  sum  paid 
for  option  not  recoverable  from  vendor;  Stratton's  Independence  v.  Dines, 
135  Fed.  459,  68  C.  C.  A.  161,  no  recovery  in  deceit  where  seller  trades 
mines  for  stock  in  corporation  organized  to  buy  same ;  dissenting  opinion 
in  W.  P.  Walker  &  Co.  v.  Walbridge,  136  Fed.  26,  68  C.  C.  A.  569, 
majority  holding  that  where  vendor  has  no  title  to  part  of  land  sold, 
value  of  such  part  recoverable. 

Distinguished  in  W.  P.  Walker  &  Co.  v.  Walbridge,  136  Fed.  24,  25,  68 
C.  C.  A.  569,  where  vendor  had  no  title  to  part  of  land  sold,  value  of 
such  part  recoverable. 

Measure  of  damages  in  actions  for  fraudulent  representations  in- 
ducing a  contract  for  the  sale  or  exchange  of  real  estate.    Note, 
123  Am.  St  Bep.  779.  780.  786,  792. 
Damages  for  fraudulent  representations  in  sale  of  realty.    Note, 
123  Am.  St.  Rep.  779,  780,  786,  792. 

In  action  for  damages  for  fraud  in  sale,  plaintiff  may  recover  outlays 
attributable  to  seller's  conduct. 

Approved  in  Hickman  v.  Sawyer,  216  Fed.  287, 132  C.  C.  A.  425,  hold- 
ing in  action  on  notes  for  price  of  horse,  where  sale  induced  by  fraud, 
question  whether  seller's  fraud  induced  useless  expense  of  keeping  horse 
■was  not  presented  by  evidence. 

Loss  sustained  and  not  the  profits  which  might  have  been  made  consti- 
tntes  measure  of  damages  in  action  for  deceit  in  sale  of  property. 

Approved  in  Trenchard  v.  Kell,  127  Fed. '602, -holding  where  vendor 
and  agent  misrepresented  boundaries  of  property  under  timber  options, 
purchaser  may  set  off  against  purchase  notes  difference  between  actual 
and  represented  value;  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co., 
105  Fed.  579,  52  L.  R.  A.  746,  44  C.  C.  A.  612,  holding  if  contract  is 
executed  without  knowledge  of  fraud,  damage  is  confined  to  loss  suffered 
by  executing  contract. 

Parol  evidence  to  vary  written  contract  in  favor  of  or  against 
stranger.    Note,  L.  R.  A.  1916A,  599. 

179  U.  8.  126-127,  45  L.  Ed.  118,  21  Sup.  Ct.  48,  IN  BE  VIDAI.. 

Supreme  Cfourt  is  not  empowered  to  review  proceedings  of  military 
tribunals  by  certiorari. 
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Distingaished  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  112,  24 
Sup.  Ct.  28,  refusing  prohibition  against  Choctaw  and  Chickasaw  Citi- 
zenship Court  where  court  had  rendered  its  decision  on  question  of 
citizenship  and  certified  same  to  commission. 

179  U.  8.  127-130,  45  L.  Ed.  119,  21  Sap.  Ct.  71,  OHAPIN  ▼.  FTE. 

Party  bringing  case  to  Supreme  Court  from  State  court  cannot  raise 
Federal  question  not  raised  In  State  court. 

Approved  in  Mailers  v.  Commercial  Loan  etc.  Co.,  216  U.  S.  614, 
54  L.  Ed.  638,  30  Sup.  Ct.  438,  Stewart  v.  Louisiana,  207  U.  S.  584,  52 
L.  Ed.  351,  28  Sup.  Ct.  262,  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S. 
641,  50  L.  Ed.  901,  26  Sup.  CJ;.  759,  Brewster  v.  Cahill,  194  U.  S.  629, 
48  L.  Ed.  1158,  24  Sup.  Ct.  85,  and  Herold  v.  Frank,  191  U.  S.  559,  48 
L.  Ed.  302,  24  Sup.  Ct.  844,  all  reaffirming  rule;  Hulbert  v.  Chicago, 
202  U.  S.  281,  50  L.  Ed.  1029,  26  Sup.  Ct.  617,  holding  Federal  question 
not  presented  according  to  practice  of  State  court;  Marvin  v.  Trout, 
199*  U.  S.  227,  50  L.  Ed.  163,  26  Sup.  Ct.  31,  point  did  not  appear  to 
have  been  raised  or  determined  in  State  Supreme  Court;  Corkran  Oil 
etc.  Co.  V.  Amaudet,  199  U.  S.  193,  50  L.  Ed.  150,  26  Sup.  Ct.  41,  peti- 
tion for  writ  of  error  and  assignment  of  errors  no  part  of  record  for 
purpose;  Winous  Point  Shooting  Club  v.  Caspersen,  193  U.  S.  191,  48 
L.  Ed.  677,  24  Sup.  Ct.  431,  no  Federal  question  can  be  raised  in  State 
court  by  reference  to  fifth  amendment;  New  York  etc.  R.  R.  Co.  v. 
New  York,  186  U.  S.  273,  46  L.  Ed.  1160,  22  Sup.  Ct.  917,  holding  writ 
of  error  must  be  dismissed  where  no  question  under  Federal  Constitu> 
tion  shown,  case  going  on  provision  of  New  York  charter;  Wisconsin 
,v.  Commissioners  of  Public  Lands,  183  U.  S.  693,  46  L.  Ed.  393,  22 
Sup.  Ct.  934,  dismissing  for  want  of  jurisdiction;  Arkansas  v.  Schlier- 
holz,  179  U.  S.  601,  45  L.  Ed.  887,  21  Sup.  Ct.  231,  holding  constitutional 
question  not  presented  by  record  does  not  show  that  court  below  passed 
upon  same. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
37,  39. 

What  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  530. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Gas.  1915D,  945. 

179  17.  S.  131-141,  45  L.  Ed.  121,  21  Sup.  Ot.  67,  CHESAPEAKE  ft  O.  B.  &. 
CO.  V.  DIZOK. 

Cause  of  action  la  wliatever  plaintiff  declares  It  to  be  In  his  pleadings. 
Approved  in  Dougherty  v.  Yazoo  etc.  M.  V.  R.  B.  Co.,  122  Fed.  207, 
208,  210,  211,  58  C.  C.  A.  651,  holding  complaint  alleging  that  defendant 
railroad  company  and  defendant  palace-car  company  jointly  operated 
car  in  which  plaintiff  was  injured  states  joint  action. 
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Distinguished  in  Carothers  ▼.  McKinley  Min.  etc.  Smelting  Co.,  122 
Fed.  307,  holding  resident  agent  of  nonresident  corporation  cannot  be 
made  party  defendant  to  prevent  removal  of  ejectment  suit  simply  be- 
cause former  served  plaintiff  with  notice  to  vacate. 

^eed  in  running  of  train  if  constituting  negligence  is  negligence  of 
company. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Adams,  116  Fed.  329,  54  C.  C.  A. 
196,  holding  question  whether  company  was  negligent  in  running  train 
to  make  up  lost  time  with  passengers  allowed  on  platform  is  for  jury. 

Distinguished  in  Helms  v.  Northern  Pac.  Ry.  Co.,  120  Fed.  390,  391, 
holding  joint  action  cannot  be  maintained  against  railroad  and  employee 
for  injury  from  latter 's  sole  negligence. 

Kentucky  statute  giving  ti&it  of  action  for  wrongful  death  to  personal 
representatives  of  deceased  gives  xi^^t  Independent  of  any  deceased  would 
have  had  had  he  survived  injury. 

Approved  in  Cain  v.  Southern  Ry.  Co.,  199  Fed.  212,  right  of  action 
of  employee  under  Employers'  Liability  Act  did  not,  prior  to  amend- 
ment of  1910,  survive  his  death;  Garrett  v.  Louisville  etc.  R.  Co.,  197 
Fed.  720, 117  C.  C.  A.  109,  3  N.  C.  C.  A.  775,  right  of  action  of  employee 
for  pain  suffered  before  death  did  not  survive  to  parents,  under  Employ- 
ers' Liability  Act;  Fithian  v.  St.  Louis  etc.  Ry.  Co.,  188  Fed.  845, 
relationship  to  deceased  of  parties  for  whose  benefit  action  under  Em- 
ployers Liability  Act  is  brought  must  be  alleged,  since  act  does  not 
provide  for  survival  of  cause  of  action  in  favor  of  deceased;  Illinois 
Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky.  369,  47  L.  B.  A.  (N.  S.)  31, 
155  S.  W.  1121,  holding  action  not  maintainable  under  Employers'  Lia- 
bility Act  for  death,  where  none  of  classes  for  whose  benefit  right  is 
given  are  shown  to  exist;  Northern  Pac.  Ry.  Co.  v.  Adams,' 116  Fed.  329, 
54  C.  C.  A.  196,  holding  right  of  action  given  heirs  or  representatives 
of  decedent  killed  by  wrongful  act  by  Washington  statute  is  independ- 
ent of  decedent's  right  of  action;  dissenting  opinion  in  Edwards  v.  In- 
terstate Chemical  Co.,  170  N.  C.  558,  87  S.  E.  638,  majority  holding  re- 
covery by  injured  person  for  injuries  subsequently  resulting  in  death 
barred  action  for  death. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  B.  A.  1915E,  1115. 

UablUty  of  master  for  negligence  of  servant  rests  on  policy  of  law. 
Approved  in  Helms  v.  Missouri  Pac.  Ry.  Co.,  120  Fed.  392,  holding 
separable  action  against  railroad  and  employee  based  on  sole  negligence 
of  employee. 

Where  petition  for  removal  does  not  allege  fraud  or  facts  showing  same, 
qtiestion  is  not  open. 

Approved  in  Boatner  v.  American  Exp.  Co.,  122  Fed.  718,  holding 
joinder  of  resident  agents  of  nonresident  express  company  in  suit  on 
contract  for  loss  of  package   without   showing   partnership   presumed 
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fraudulent  to  defeat  removal;  SwanoT  v.  Mutual  Reserve  Fund  Life 
Assn.,  116  Fed.  233,  234,  holding  suit  on  insurance  policy  not  removable 
on  all^ation  in  petition  that  plaintiff  sued  to  recover  nineteen  hun- 
dred and  ninety  dollars  for  premiums  paid  instead  of  full  amount  in 
order  to  defeat  removal. 

Where  declaration  shows  Joint  liability,  action  is  not  separable  in  law. 

Approved  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  337,  45 
L.  Ed.  222,  21  Sup.  Ct.  172,  holding  Federal  receiver  cannot  by  virtue 
of  appointment  alone  remove  all  suits  to  Federal  court;  Dougherty  v. 
Atchison  etc.  Ry.  Co.,  126  Fed.  240,  holding  complaint  against  railroad 
company  and  conductor  alleging  n^ligence  in  accepting  and  not  remov- 
ing from  train  an  insane  person  states  action  for  joint  tort;  Fogarty  v. 
Southern  Pac.  Co.,  123  Fed.  976,  holding  complaint  against  railroad 
company  and  employees  with  joint  negligence  in  operating  car  states 
joint  cause  of  action;  Bryce  v.  Southern  Ry.  Co.,  122  Fed.  711,  712, 
holding  all^ations  of  complaint  determine  whether  cause  is  removable 
unless  defendant  proves  wrongful  joinder  of  defendants;  Union  Ter- 
minal Ry.  Co.  V.  Chicago,  B.  &  Q.  R.  R.  Co.,  119  Fed.  211,  holding  where 
complaint  allies  joint  cause  of  action  against  resident  and  nonresident, 
cause  is  not  removable  though  petition  denies  interest  of  resident;  Per- 
son V.  Illinois  Cent.  R.  R.  Co.,  118  Fed.  347,  holding  action  against  lessor 
and  lessee  of  railroad  for  employee's  death  caused  by  lessee's  negligence 
involves  no  separable  controversy;  Riser  v.  Southern  Ry.  Co.,  116  Fed. 
215,  216,  217,  holding  action  against  railroad  and  conductor  for  collision 
due  ''to  the  joint  and  concurrent  negligence"  of  defendants  states  joint 
cause  of  action;  Ward  v.  Franklin,  110  Fed.  795,  holding  action  against 
several  defendants  to  recover  for  assault  and  false  imprisonment  com- 
mitted at  instigation  of  one  through  her  agent  is  on  joint  liability; 
McCabe  v.  Maysville  etc.  R.  R.  Co.,  112  Ky.  868,  66  S.  W.  1055,  holding 
nonresident  defendant  cannot  remove  suit  when  properly  joined  with 
resident;  Winston  v.  Illinois  Cent.  R.  R.  Co.,  Ill  Ky.  958,  65  S.  W.  14, 
holding  nonresident  railroad  sued  jointly  with  resident  engineer  and 
fireman  for  latter 's  negligence  cannot  remove  suit;  Schumpert  v.  South- 
ern Ry.  Co.,  65  S.  C.  339,  43  S.  E.  815,  holding  railroad  and  engineer 
jointly  liable  for  latter 's  negligence  in  causing  collision  in  which  plain- 
tiff was  injured. 

Distinguished  in  Adderson  v.  Southern  Ry.  Co.,  177  Fed.  573,  com- 
plaint alleging  joint  acts  of  negligence  against  nonresident  railroad  and 
conductor  and  engineer,  joined  as  defendants,  who  were  residents  and 
citizens  of  district,  and  also  acts  of  negligence,  on  part  of  engineer, 
and  that  company  employed  engineer  knowing  he  was  incompetent, 
states  separable  controversy  warranting  removal ;  Shaffer  v.  Union  Brick 
Co.,  128  Fed.  99, 103,  holding  complaint  against  brick  company  as  master 
and  employee  for  latter's  negligence  states  separable  cause  of  action; 
Gustafson  v.  Chicago  etc.  Ry.  Co.,  128  Fed.  87,  88,  holding  complaint 
charging  railroad  with  negligence  in  absence  of  proper  flag  and  speed 
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iliarges  no  joint  negligence  on  engineer's  part;  Free  v.  Western 

Tel.  Co.,  122  Fed.  311,  holding  unsupported  allegation  of  unverified 

.int  that  resident  operators  of  nonresident  telegraph  company  were 

liable  for  delay  does  not  prevent  removal  where  petition  verified 

pported  by  affidavits;  Southern  Ry.  Co.  v.  Edwards,  116  Ga.  1023, 

C  375,  holding  where  complaint  stating  joint  cause  of  action  also 
independent  cause  for  negligence  of  one  defendant,  it  is  thus  far 

T)le. 

lere  right  of  removal  depends  on  existence  of  separable  controTersy, 
>]i  is  to  be  determined  by  condition  of  record  In  State  court  when  re- 
j^etition  filed. 

roved  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  319,  54 

212,  30  Sup.  Ct.  101,  and  Chicago  etc.  Ry.  Co.  v.  Willard,  220 

426,  55  L.  Ed.  526,  31  Sup.  Ct.  460,  both  holding  under  Illinois 

stion  against  lessor  railroad,  a  foreign  corporation,  and  lessee  rail- 

a  domestic   corporation,   for  tort  was  joint,  and   no   separable 

•Tersy  was  presented  to  warrant  removal  as  to  foreign  defendant; 

)p  etc.  Co.  V.  Interior  Construction  Imp.  Co.,  215  U.  S.  251,  54 

179,  30  Sup.  Ct.  76,  where  plaintifi!  in  good  faith  asserted  joint 

^y  to  close  of  trial,  dismissal  as  to  resident  defendants  did  not 

cause  removable  as  to  nonresident  defendants;  Alaska  Commer- 

o.  y.  Melse,  207  U.  S.  583,  52  L.  Ed.  351,  28  Sup.  Ct.  260,  affirming 

tent  on  authority  of  principal  case;  German- American  Merc.  Bank 

3  Service  Corp.,  228  Fed.  829,  fact  that  defendants  sued  jointly 

have  been  sued  separately  did  not  give  nonresident  right  of  re- 

;  Beckwith  v.  Chicago  etc.  ^y.  Co.,  223  Fed.  861,  complaint  against 

ad,  engineer  and  operator  of  automobile  for  injuries  to  passenger 

to  allege  joint  n^ligence;  Casey  v.  Baker,  212  Fed.  256,  suit  by 

:Tient  creditor  against  fraudulent  transferees  of  bankrupt,  who  were 

■>is  of  another  State,  bankrupt's  trustee,  also  citizen  of  another 

^^  »  being  intervener,  presented  no  separable  controversy  as  to  trustee 

^^^nting  removal  on  petition  of  defendants;  Clark  v.  Chicago  etc. 

^^o.,  194  Fed.  608,  and  Buchanan  v.  W.  M.  Ritter  Lumber  Co.,  210 

'^      146,  126  C.  C.  A.  658,  both  holding  suit  against  foreign  railroad 

SS^^S^  employee  for  injury  from  latter 's  negligence  not  removable  on  peti- 

x^oti  of  railroad  alone;  Richardson  v.  Southern  Idaho  Water  Power  Co., 

^09  Fed.  953,  holding,  though  ground  of  liability  of  foreign  defendants 

in  tort  action  was  not  same  as  that  of  resident  defendant,  all  might  be 

properly   joined,    and    separable    controversy  not  presented;  Evans  v. 

Sioux  City  Service  Co.,  206  Fed.  844,  dismissal  of  former  action  against 

foreign  corporation  and  resident  employee  for  negligence,  on  failure 

to  serve  employee,  does  not  show  that  other  resident  employees  joined 

in  new  action  were  fraudulently  joined  to  prevent  removal;  Toledo  etc. 

R.  Co.  V.  Perenchio,  205  Fed.  474,  123  C.  C.  A.  540,  where  cause  against 

foreign  railroad  and  resident  employee  removed  by  railroad  on  ground 

of  separable  controversy,  and  plaintiff  dismissed  as  to  employee  and 
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filed  new  declaratien  against  railroad  alone,  it  could  not  after  judgment 
against  it  object  that  cause  was  improperly  removed;  Goede  v.  City  of 
Colorado  Springs,  200  Fed.  104,  holding  where  concurrent  negligence 
of  citizen  and  foreign  defendant  charged,  cause  was  not  removable; 
Lewis  V.  Cincinnati  etc.  Ry.  Co.,  192  Fed.  658,  holding  question  of  fraud- 
ulent joinder  of  resident  employee  with  nonresident  employer  must  be 
determined  on  motion  to  remand  when  made  ground  for  removal  to  Fed- 
eral court;  Qaleotti  v.  Diamond  Match  Co.,  178  Fed.  129,  130,  Jacobson 
V.  Chicago  etc.  Ry.  Co.,  176  Fed.  1005,  Painter  v.  Chicago  etc.  R.  Co., 
177  Fed.  519,  Blunt  v.  Southern  Ry.  Co.,  155  Fed.  500,  Welch  v.  Cincin- 
nati etc.  Ry.  Co.,  177  Fed.  763,  and  Foster  v.  Coos  Bay  Gas  etc.  Co.,  185 
Fed.  981,  all  remanding  where  complaint  alleged  in  good  faith  joint 
cause  of  action  against  citizen  employee  and  foreign  employer;  Regis 
V.  United  Drug  Co.,  180  yed.  207,  remanding  cause  where  complaint  for 
infringement  against  foreign  corporation  and  resident  officer  did  not 
show  separable  controversy;  Lockard  v..  St.  Louis  etc.  R.  Co.,  167  Fed.  678, 
679,  holding  complaint  stated  cause  of  action  against  resident  employee 
only;  Atlantic  Coast  Line  R.  Co.  v.  Bailey,  151  Fed.  894,  holding  action 
against  employer  and  employee  charging  employer  solely  through  negli- 
gence of  employee  presented  several  not  joint  cause  of  action  and 
was  removable  on  petition  of  foreign  employer;  Stratton  CripiHe  Creek 
Min.  etc.  Co.  v.  Ellison,  42  Colo.  505,  94  Pac.  305,  Southern  Ry.  Co.  t. 
Miller,  1  Ga.  App.  619,  620,  57  S.  E.  1092,  Hough  v.  Dlinois  Cent.  Ry. 
Co.,  169  Iowa,  231,  149  N.  W.  888,  Dowell  v.  Chicago  etc.  Ry.  Co.,  83 
Kan.  567, 112  Pac.  138,  Carter  Coal  Co.  v.  Prichards  Admr.,  166  Ky.  783, 
179  S.  W.  1041,  Dudley  v.  Illinois  Cent.  R.  Co.,  127  Ky.  228,  128  Am. 
St  Rep.  335,  13  L.  R.  A.  (N.  S.)  1186,  96  S.  W..837,  Ayles  v.  Southern 
Ry.  Co.,  121  Ky.  66,  88  S.  W.  1050,  Rutherford  v.  Illinois  Cent.  R.  Co., 
120  Ky.  22,  85  S.  W.  200,  Stotler  v.  Chicago  etc.  Ry.  Co.,  200  Mo.  119, 
98  S.  W.  512,  Schwyhart  v.  Barrett,  145  Mo.  App.  346,  130  S.  W.  392, 
Rea  V.  Standard  Mirror  Co.,  158  N.  C.  27,  73  S.  E.  117,  Hough  v.  South- 
ern Ry.  Co.,  144  N.  C.  698,  700,  703,  57  S.  E.  472,  473,  Jones  v.  Postal 
Telegraph  Cable  Co.,  91  S.  C.  279,  74  S.  E.  494,  Louisville  etc.  R.  Co., 
V.  Vincent,  116  Tenn.  327,  335,  8  Ann.  Cas.  66,  95  S.  W.  182,  184,Texas 
etc.  Ry.  Co.  v.  Huber,  100  Tex.  5,  92  S.  W.  834,  Eastin  &  Knox  v.  Texas 
etc.  Ry.  Co.,  99  Tex.  659,  92  S.  W.  839,  and  Louisville  etc  R.  Co.  v. 
Gollihur,  40  Ind.  App.  484,  82  N.  E.  493,  all  holding  action  for  death 
by  joint  negligence  of  foreign  employer  and  resident  employee  not  re- 
movable; Stratton 's  Independence  v.  Sterrett,  51  Colo.  28,  29,  32,  117 
Pac.  354,  355,  356,  cause  of  action  against  several  defendants  for  tort 
held  to  present  separable  controversy  as  to  nonresidents;  Southern  Ry. 
Co.  V.  Rowe,  2  Ga.  App.  568,  59  S.  E.  467,  and  dinger's  Admx.  v.  Chesa- 
peake etc.  Ry.  Co.,  128  Ky.  739,  15  L.  R.  A.  (N.  S.)  998,  109  S.  W.  316, 
negligence  of  codef endants,  claimed  on  petition  for  removal  to  be  fraud- 
ulently joined,  held  question  for  jury;  Howell  v.  Southern  Ry.  Co.,  151 
N.  C.  318,  66  S.  E.  132,  both  holding  complaint  against  railroad  and  fire- 
men for  injury  to  employee  alleged  joint  tort;  Staton  v.  Atlantic  Coast 
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^^^^  if.  Co.,  144  N.  C.  141,  56  S.  E.  796,  suit  against  foreign  and  do- 
mestics landlroad  for  damage  to  property  by  operation  of  trains  under 
^gro^aacfc  ^Esnt  of  defendants  held  not  to  present  separable  controversy; 
Mor-,^«.:^^  'b  Louisiana  etc.  R.  etc.  Co.,  67  Tex.  Civ.  198,  122  S.  W.  273, 
noiijr^^  ,:^  ^ent  defendant  not  requesting  trial  to  be  suspended  to  allow 
?^  "fcc:^  prepare  bond  and  petition  for  removal,  but  who  continued  in 
™*    "feiiil  after  verdict,  waived  right  of  removal. 

^      *^"tm  :»iguished  in  Stratton's  Independence  v.  Sterrett,  61  Colo.  33,  117 

'^=^-^^6,  majority  holding  cause  of  action  against  several  defendants 

^'^^^^^^^  presented  separable  controversy  as  to  nonresidents  and  was 

^j^^^'^^afc-Tjle;  dissenting  opinion  in  Illinois  Central  R.  R.  Co.  v.  She^og, 

S.  325,  64  L.  Ed.  216,  30  Sup.  Ct.  101,  majority  holding  complaint 
lessor  and  lessee  railroads,  one  being  foreign,  for  tort,  did  not 
sparable  controversy. 

moval  of  cause  because  of  separable  controversy.  Note,  6  L.  R.  A. 
<K.  S.)  62»  96. 

«ud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
X>ose  of  preventing  removal  to  Federal  court.    Note,  22  L.  R.  A. 
<N.  S.)  1242,  1244. 

It  against  railroad  and  servants  for  neglect  Is  not  removabls. 
':«x>ved  in  Cincinnati  etc.  Ry.  Co.  v.  Bohon,  200  U.  8.  225,  60  L.  Ed. 
Sup.  Ct.  166,  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  214, 
.8,  60  L.  Ed.  446,  447,  26  Sup.  Ct.  161,  Heffelfinger  v.  Choctaw  etc. 
-- :,  140  Fed.  77,  and  American  Bridge  Co.  v.  Hunt,  130  Fed.  304, 
O.  A.  548,  all  reaffirming  rule;  Southern  Ry.  Co.  v.  Carson,  194 
.39,  48  L.  Ed.  910,  24  Sup.  Ct.  609,  recovery  against  one  defendant 
Lnt  negligence  does  not  deprive  him  of  Federal  right  because  suit 
^  him  alone  would  have  been  removable;  Thomas  v.  Great  North- 
^:^.  Co.,  147  Fed.  84,  86,  77  C.  C.  A.  255,  in  absence  of  fraudulent 
'l^cjfc.,^;^^^^®^,  case  made  in  complaint  conclusive;  Southern  Ry.  Co.  v. 
^  <^^^^^^o^>  146  Fed.  975,  77  C.  C.  A.  170,  case  not  removable  for  local 
V^^^^^ices  where  not  requisite  diversity  of  citizenship;  Holmes  v.  United 
^^^<S^es  Fire  Ins.  Co.,  142  Fed.  865,  actions  on  two  insurance  policies 
^f  same  company  not  removable    when    below    jurisdictional  amount, 
though  consolidated  for  hearing;  Lucas  v.  Milliken,  139  Fed.  825,  in 
suit  to  compel  sale  to  complainant  of  issued  stock,  corporation  nominal 
party  and  will  not  defeat  removal;  Miller  v.  Clifford,  133  Fed.  886, 
5  L.  R.  A.  (N.  8.)  49,  67  C.  C.  A.  52,  suit  in  behalf  of  creditors  against 
stockholders  of  insolvent  bank  not  separable;  Roberts  ▼.  Shelby  Steel 
Tube  Co^  131  Fed.  729,  65  C.  C.  A.  589,  petition  alleging  concurrent 
acts  of  negligence  of  master  and  servant  not  removable;  Lanning  v. 
Chicago  etc.  Ry.  Co.,  196  Mo.  658,  94  S.  W.  493,  action  against  railroad 
and  its  servant  not  removable,  though  only  negligence  of  railroad  im- 
puted n^ligence  of  servant;  Able  v.  Southern  Ry.  Co.,  73  S.  C.  178, 
52  S,  E.  963,  master  and  servant  jointly  liable  for  willful  tort  of  scr- 
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vant,  who  is  not  sham  defendant,  because  plaintiff  does  not  expect  to 
collect  judgment  from  him ;  dissenting  opinion  in  Davenport  v.  Southern 
Ry.  Co.,  135  Fed.  963,  966,  68  C.  C.  A.  444,  majority  holding  action 
against  nonresident  railroad  company  and  certain  resident  servants  for 
latters'  negligence  not  separable. 

Distinguished  in  Yeates  v.  Illinois  Cent.  R.  Co.,  137  Fed.  945,  holding 
that  complaint  showed  no  joint  liability;  Cella  v.  Brown,  l36  Fed. 
442,  443,  parties  not  indispensable  may  be  disregarded  to  save  Federal 
court's  jurisdiction;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  661,  662,  68 
C.  C.  A.  288,  prior  mortgagee  not  necessary  party  to  foreclosure;  Dishon 
V.  Cincinnati  etc.  Ry.  Co.,  133  Fed.  474,  66  C.  C.  A.  345,  and  Sessions 
V.  Southern  Pac.  Co.,  134  Fed.  315,  both  holding  no  joint  liability  of 
railroad  and  its  servants,  where  former's  only  liability  is  for  imputed 
negligence  of  latter;  Henry  v.  Illinois  Cent.  R.  Co.,  132  Fed.  716, 
holding  separable  action  for  death  based  on  statute  not  construed'  to 
create  joint  liability  and  where  some  acts  charged  not  joint;  Crawford 
V.  Illinois  Central  R.  Co.,  130  Fed.  395,  removal  permitted  where  alle- 
gations of  joint  liability  palpably  untrue;  Texarkana  Telephone  Co.  v. 
Bridges,  75  Ark.  119,  86  S.  W.  842,  permitting  removal  where  resident 
defendants  not  served  with  process. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Notes,  4  Ann.  Oas.  1150 ;  9  Ann.  Oas.  761. 

Removal  of  cause  by  nonresident  corporation  joined  with  resident 
employee.    Note,  1  L.  R.  A.  (N.  8.)  870. 

Complaint  In  action  against  railroad  and  employee  for  damages  for 
wrongful  death  alleging  negligence  of  both  defendants  considered  and  held 
to  charge^  concurrent  negligence. 

Approved  in  Kelly  v.  Northern  Pac.  Ry.  Co.,  35  Mont.  254,  88  Pac 
1012,  complaint  alleging  defendant  carelessly  and  negligently  managed 
and  operated  cars  held  insuilicient  to  admit  proof  of  negligence  of  de- 
fendant's  engineer;  Beck  v.  Johnson,  169  Fed.  162,  under  Kentucky 
statute,  in  action  for  death,  specification  of  acts  and  details  of  n^ligence 
is  not  required. 

Joint  liability  of  master  and  servant  for  latter's  tort.  Note,  12 
L.  R.  A.  (N.  8.)  672. 

Joining  statutory  action  against  master  with  common-law  action 
against  servant,  for  latter 's  negligence.  Note,  12  L.  B.  A.  (N.  8.) 
676.  s 

It  is  proper  for  Federal  courts  to  follow  State  courts  as  to  nature  of 
action. 

Approved  in  Helms  v.  Northern  Pac.  Ry.  Co.,  120  Fed.  398,  holding 
following  State  decisions  motion  to  remand  will  be  denied  where  no  eon- 
cun'cnt  negligence  of  company  is  charged. 
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at  is  excessive  verdict  in  action  for  death  by  wrongful  act.'  Note, 
18  Ann.  Gas.  1288. 

•cellaneous.    Cited  in  Bradford  v.  Southern  Ry.  Co.,  195  U.  S.  248, 
lEd.  180,  25  Sup.  Ct.  55,  for  definition  of  cause  of  action. 

•   8.  141-190,  45  L.  Ed.  126,  21  Sap.  Ct.  48,  SORANTON  ▼.  WHEELEB. 

eleyentb  amendment  gives  no  Immunity  to  ofllcers  of  State  in  witli- 

inroperty  of  citizen  without  authority  of  law. 

roved  in  Philadelphia  Co.  v.  Stirason,  223  U.  S.  620,  56  L.  Ed.  677, 

32  ^S-uaj).  Ct.  340,  equity  can  restrain  prosecutions  under  statute  in  excess 

of  Xi.jr3rftits  of  authority  given  officer  thereby;  McCreery  Engineering  Co. 

V.  ^M:«.ssachusetts  Fan  Co.,  195  Fed.  507, 115  C.  C.  A.  408,  county  officers 

^fr     liable  to  owner  of  patent  for  installing  infringing  device  in  county 

coiix-tlioiase;  Divine  v.  Unaka  Nat.  Bank,  125  Tenn.  109,  39  L.  R.  A. 

^"*     ^^•>    686,  140  S.  W.  750,  administrator  appointed  by  State  court  has 

^^^=*"     to  compel  officers  of  national  soldiers'  home  on  land  ceded  by 

^■•^     ^-'^  deliver  up  property  of  deceased  inmate  of  home. 


.^ensation  must  be  secured  to  the  owner  when  private  property  is 
public  use. 

^Dved  in  United  States  v.  Lynah,  188  U.  S.  471,  47  L.  Ed.  549, 
-    Ct.  357,  holding  destruction  of  rice  plantation  by  Federal  im- 

nts  in  navigation  of  Savannah  River  is  a  taking  of  land  within 

endment. 

guished  in  Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  192, 

riparian  rights  are  governed  by  laws  of  several  States  subject 
s  granted  by  Federal  Constitution. 

Uy  as  to  whether  consequential  damages  to  property  from 
Toper  exercise  of  governmental  power  is  taking.  Note,  4  Ann. 
as.  1186. 


power  of  Ctongresa  to  regulate  commerce,  and  therefore  navigation, 
lount,  and  is  unrestricted  except  by  the  limitations  on  its  authority 
ionstitntion. 

^ved  in  Philadelphia  Co.  v,  Stimson,  223  U.  S.  635,  636,  66  L.  Ed. 

Sup.  Ct.  340,  upholding  and  construing  powers  of  Secretary  of 

establishing  harbor  lines  in  Pittsburgh ;  Louisville  etc.  R.  R.  Co. 

ley,  219  U.  S.  480,  481,  34  L.  R.  A.  (N.  S.)  671,  66  L.  Ed.  302, 

Sup.  Ct.  265,  holding  Congress  by  Act  of  June  29, 1906,  deprived 

of  power  to  issue  interstate  transportation  in  pursuance  of  prior 

contract  to  do  so  as  compensation  for  injuries  received ;  United 

>\  Monongahela  Bridge  Co.,  160  Fed.  724,  Monongahela  Bridge 

*^^' /^^     XTnited  States,  216  U.  S.  192,  64  L.  Ed.  441,  30  Sup.  Ct.  356,  both 

'^         ^ing  act  of  Congress  giving  Secretary  of  War  power  to  require 

-jetiv    >?"^,j  q£  obstructions  to  navigation;  McGilvra  v.  Ross,  215  U.  S.  79, 

^  ^**   ^d.  100,  30  Sup.  Ct.  27,  patent  to  land  bordering  stream  conve3rs 
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no  rights  to  land  below  high- water  marie;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  391,  51  L.  Ed.  536,  27  Sup.  Ct.  367,  upholding  act  of 
1899,  providing  for  removal  of  bridges  obstructing  navigation  on  ascer- 
tainment of  such  fact  by  Secretary'  of  War;  United  States  v.  Louisville 
Bridge  Co.,  233  Fed.  280,  holding  bridge  owner  required,  under  act 
of  1899,  to  remove  bridge  as  obstruction  to  navigation  could  not  be 
allowed  compensation  for  taking  of  property;  Carver  v.  San  Pedro  etc. 
R.  Co.,  151  Fed.  337,  enjoining  construction  of  bridge  maintained  by 
patentee  of  underlying  lands  across  navigable  stream ;  City  of  Pocatello 
V.  Murray,  21  Idaho,  206,  120  Pac.  821,  holding  where  water  company 
had  no  vested  right  to  fixed  charges,  city  ordinance  fixing  water  rates 
could  not  impair  obligation  of  contract. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  848. 

Agents  designated  to  perform  work  ordered  by  Congress  may  proceed  In 
all  proper  ways. 

Approved  in  Slingerland  v.  International  Contracting  Co.,  169  N.  Y. 
68,  61  N.  E.  996,  997,  holding  riparian  owner  on  Hudson  cannot  sue  con- 
tractor dredging  channel  under  Federal  authority. 

Title  of  riparian  owner  In  Micblgan  extends  to  middle  line  of  lake  or 
stream  of  Inland  waters. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.  S.  61,  57  L.  Ed.  1075,  33  Sup.  Ct.  667,  following  rule;  United 
States  V.  Chandler-Dunbar  Water  Power  Co.,  209  U.  S.  453,  52  L.  Ed. 
888,  28  Sup.  Ct.  579,  small  unsurveyed  islands  are  included;  Hill  v. 
Newell,  86  Wash.  230,  149  Pac.  952,  Federal  court  will  administer  law 
of  State  when  passing  on  extent  of  government  grant  bordered  by  navi- 
gable lake  or  stream. 

Interest  of  riparian  owner  In  submerged  land  bordering  stream  is  sub- 
ordinate to  pnbUc  rigbt  of  use  for  navigation,  and  United  States  is  not  re- 
quired to  compensate  blm  on  constructing  pier  which  obstructs  bis  access  to 
navigable  water. 

Approved  in  Willink  v.  United  States,  240  U.  S.  580,  60  L.  Ed.  810, 
36  Sup.  Ct.  424,  holding  riparian  owner  not  entitled  to  damag<!s  for 
alleged  taking  of  property  by  public  improvement  of  navigable  water; 
Garrison  v.  Greenleaf  Johnson  Lumber  Co.,  215  Fed.  578,  579,  131 
C.  C.  A.  644,  and  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
259,  263,  268,  69  L.  Ed.  944,  945,  947,  35  Sup.  Ct.  551,  both  holding 
United  States  had  power  to  remove,  without  compensation,  portion  of 
wharf  in  navigable  water  outside  new  lines  established  by  Federal  au- 
thority; Peabody  v.  United  States,  231  U.  S.  538,  58  L.  Ed.  353,  34 
Sup.  Ct.  159,  mere  location  of  battery  does  not  entitle  owner  of  prop- 
erty within  range  of  guns  to  compensation  for  taking  property  or  for 
damages  thereto;  Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Brie:gs, 
198  N.  T.  294,  295,  19  Ann.  Oas.  694,  34  L.  R.  A.  (N.  S.)  1084,  91  N.  E. 
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^,  849,*  and  Lewis  Blue  Point  Oyster  Cnltivation  Co,  v.  Briggs,  229 

.^'  S.  89,  Ann.  Cas.  1915A,  232,  57  L.  Ed.  1086,  33  Sup.  Ct.  679,  both 

hiding  United  States  not  liable  for  damages  to  oyster-beds  in  bay 

^^SBd   by  dredging  channel;  United  States  v.  Chandler-Dunbar  Water 

V^«J-  Co.,  229  U.  S.  63,  72,  57  L.  Ed.  1076,  1079,  33  Sup.  Ct.  667,  any 

'^ibt   of  riparian  owner  to  maintain  structures  to  develop  water-power  is 

'^o^siabject  of  compensation  on  condemning  lands  for  interests  of  naviga- 

»^on^    TVest  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  624,  526,  50  L.  Ed. 

*S^,    8<5S,  26  Sup.  Ct.  518,  right  of  street  railway  to  tunnel  under  river 

^ubj^c-t    to  right  of  navigation  in  river;  Chicago  etc.  Ry.  Co.  v.  Illinois, 

2O0  XT.      S.  583,  50  L.  Ed.  605,  26  Sup.  Ct.  311,  imposing  upon  railway 

^utir-i^       c3ost  of  removing  and  rebuilding  bridge;  Manigault  v.  Springs, 

199  XT.      S.  484,  485,  50  L.  Ed.  280,  26  Sup.  Ct.  127,  State  may  authorize 

^•S/a.      ^L43Toss  navigable  stream  for  drainage  of  l9wlands;  Mann  v.  Des 

-^oin<-s    Water  Co.,  202  Fed.  865,  121  C.  C.  A.  220,  State  may  empower 

^^^y   "to    snake  use  of  bed  of  meandered  non-navigable  stream  for  purposes 

ox    'vira^t^^r  supply,  and  city  could  enjoin  removal  of  sand  therefrom  when 

tnx"e^t;^xiijjg  injury  to  wells;  Hagerla  v.  Mississippi  River  Power  Co., 

202    !Fe^,  789^  holding  foreign  corporation  complying  with  water-power 

lava's     ^y-£^    Iowa  and  authorized  by  act  of  Congress  to  dam  Mississippi 

or    electric  jwwer  purposes  had  power  to  condemn  land  which  would 

r^    P^^ex^owed  by  its  dam;  Norton  v.  Whiteside,  188  Fed.  360,  and 

jgj^^^^^side  V.  Norton,  205  Fed.  12,  45  L.  R.  A.  (N.  S.)  112,  123  C.  C.  A. 

*    ^oth  holding  dredging  of  new  channel  between  land  of  riparian 

^^    ^nd  appurtenant  island  did  not  serve  to  transfer  it  to  riparian 

^  li^jr    ^j^  opposite  side;  De  Lucca  v.  North  Little  Rock,  142  Fed.  603, 

g    1^.  -**^^ct;ion  of  viaduct  whole  width  of  street  not  additional  servitude; 

^^^^^^^  V.  King  Bridge  Co.,  122  Fed.  382,  65  L.  R.  A.  620.  58  C.  C.  A. 

.     '    *^pl<iing  riparian  owner  holds  subject  to  injury  from  improvements 

•        ^^^"^^tion,  deepening  of  channel  or  building  of  bridge ;  People  v.  Ban- 

land^    ^<>*»pany,  167  Cal.  649,  140  Pac.  590,  rights  of  owner  of  swamp- 

gjjL  -     ^-^cjnired  from  State  to  littoral  rights  over  adjacent  tide-lands  are 

Pg^,    ^^    "fco  public  easement  for  navigation;  Cobb  v.  Commrs.  of  Lincoln 

^j^  ^*    ^02  111.  436,  438,  67  N.  E.  8,  9,  holding  riparian  owner  abutting 

^Qjj^    ^^^   Michigan  has  no  right  to  build  wharf  without  consent  of  park 

(J5^    ^^^^ioners;  Morris  v.  Indianapolis,  177  Ind.  388,  Ann.  Gas.  1915A, 

pror^^     ^^'  ^*  ^^»  abolishing  of  grade  crossing  does  not  give  owner  of 

Fro^*.^^^  abutting  on  street  right  to  damages  for  consequential  injuries ; 

AtK    ^    "^^  Washington  County  R.  R.  Co.,  96  Me.  87,  59  L.  R.  A.  68,  51 

tiU  >  ^j  holding  building  of  trestle  over  tide  water  to  damage  of  plain- 

gera.x>^    ^^Xisiness  and  depreciation  of  value  of  property  gives  no  action 

5^^  -j^  ^^    Toad;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass.  432, 

A0^^  "   ^•^  A.  (N.  S.)  79,  89  N.  E.  127,  holding  State  had  power  to  change 

-^      ^^    tide  waters  without  compensating  riparian  owners  in  improving 

^^^;^    ^or  navigation;  Fish  v.  Chicago  etc.  R.  Co.,  125  Minn.  383,  385, 

^     *   ^47  N.  W.  432,  434,  owner  whose  access  to  main  channel  is  ob- 
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structed  by  fender,  built  by  railroad  to  guide  traffic  under  bridge  author- 
ized by  Secretary  of  War,  is  not  entitled  to  compensation;  Wilson  v. 
Hudson  County  Water  Co.,  76  N.  J.  Eq.  556,  76  Atl.  666,  license  of 
Secretary  of  War  under  act  of  1899,  to  build  structure  in  navigable 
waters  does  not  give  power  to  build  same  without  consent  of  State 
which  owns  the  land;  Trustees  etc.  of  Town  of  Brookhaven  v.  Smith, 
188  N.  Y.  83, 11  Ann.  Oas.  1,  9  L.  R.  A.  (N.  S.)  326,  80  N.  E.  668,  owner 
of  upland  under  crown  patent  to  high-water  mark  has  right  to  build  pier 
over  lands  under  water  granted  to  town,  to  reach  navigable  water; 
State  ex  rel.  Trimble  v.  Minneapolis  etc.  Ry.  Co.,  28  N.  D.  641, 150  N.  W. 
468,  railroad  building  bridge  across  unnavigable  stream  may  be  required 
to  provide  space  for  passage  of  all  reasonably  anticipated  flow;  Newell 
V.  Loeb,  77  Wash.  201,  137  Pac.  818,  riparian  owners  have  no  rights 
in  meanders  in  bed  of  navigable  river  enforceable  against  water  improve- 
ment district ;  State  v.  Sturtevant,  76  Was.h  179,  138  Pac.  651,  purchaser 
of  shore  land  outside  municipality  takes  subject  to  right  of  State  to 
fix  harbor  line  in  case  his  land  comes  within  municipality;  dissenting 
opinion  in  United  States  v.  Lynah,  188  U.  S.  484,  47  L.  Ed.  554,  23 
Sup.  Ct.  362,  majority  holding  destruction  of  rice  plantation  by  Federal 
improvements  in  navigation  of  Savannah  River  is  taking  of  property 
within  fifth  amendment;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v. 
S.  E.  Slade  Lumber  Co.,  61  .Wash.  202,  34  L.  R.  A.  (N.  S.)  423, 112  Pac. 
243,  majority  holding  owner  of  wharf  and  tide-land  on  which  built,  by 
purchase  from  State  was  entitled  to  compensation  for  interference  with 
use  of  wharf  by  drawbridge  of  railroad  constructed  by  sanction  of  State 
and  Federal  authorities;  Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C. 
349,  arguendo. 

Distinguished  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  575, 
576,  49  L.  Ed.  880,  25  Sup.  Ct.  522,  holding  easement  in  street  of  one 
purchasing  after  elevated  railroad  decisions  impaired  by  construction 
of  railroad  viaduct;  Greenleaf  Johnson  Lumber  Co.  v.  United  States, 
204  Fed.  491,  492,  495,  496,  497,  498,  holding  owner  of  pier  removed  in 
part  to  conform  to  new  harbor  lin'es  was  entitled  to  compensation  for 
taking  of  property;  Cohen  v.  United  States,  162  Fed.  367,  diversion  of 
water  of  non-navigable  stream  by  United  States  for  improvement  of 
navigation  in  other  waters,  to  injury  of  lower  riparian  proprietor,  is 
''taking  of  property"  under  fifth  amendment;  San  Francisco  Sav.  Union 
V.  R.  G.  R.  Petroleum  etc.  Co.,  144  Cal.  137,  103  Am.  St  Rep.  72,  66 
L.  R.  A.  242,  77  Pac.  824,  structures  cannot  be  erected  which  will  pre- 
vent access  to  ocean  by  littoral  proprietor;  Richards  v.  New  York  etc. 
R.  R.  Co.,  77  Conn.  505,  69  L.  R.  A.  929,  60  Atl.  297,  right  of  access  ex- 
ists to  riparian  lands;  Foster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry. 
Co.,  20  Okl.  595,  596,  30  L.  R.  A.  (N.  S.)  231,  100  Pac.  1110,  abutting 
owner  whose  means  of  access  had  been  interrupted  by  building  railroad 
on  street  may  recover  damages;  dissenting  opinion  in  Greenleaf -Johnson 
Lumber  Co.  v.  Garrison,  237  U.  S.  271,  69  L.  Ed.  949,  35  Sup.  Ct.  551, 
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majority  holding  United  States  eonld  remove,  without  compensation, 
portion  of  wharf  in  navigable  water  outside  new  lines  established  bj 
Federal  authority. 

Right  of  owner  of  upland  to  aceess  to  navigable  water.  Note,  22 
L.  R.  A.  (N.  8.)  847. 

Right  to  obstruct  wharf  rights  on  navigable  waters  for  public  pur- 
I>o8e8,  without  compensation.    Note,  34  L.  R.  A.  (N.  S.)  424,  425. 

In  ozigtnal  States,  and  In  tliose  since  admitted.  It  lias  never  been  held 
fbat  the  United  States  could  impOBe  servitudes  upon  lands  owned  by  States 
or  tbelz  grantees, 

Approved  in  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957,  holding  State 
could  not  be  deprived,  by  terms  of  Enabling  Act,  of  power  to  locate  its 
capitol. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R,  A.  574. 

Miscellaneous.  Cited  in  State  v.  Bayou  Johnson  Oyster  Co.,  130  La. 
611,  58  South.  407,  to  point  that  soil  under  sounds,  bayous  and  channels 
of  State  were  acquired  by  State  on  admission  to  Union. 

179  XT.  S.  101-196,  46  Ih  Ed.  148,  21  Sop.  Ot  96,  OONTZEM'  T.  UNITBD 
STATES. 

XTsnal  iBroof  of  naturaliaatiob  Is  copy  of  record  of  court  admitting  appli- 
cant, though  in  some  instances  naturalisation  may  be  Inf exved  from  other 
facts. 

Approved  in  Conover  v.  Old,  80  N.  J.  L.  537,  77  Atl.  1071,  voting 
and  holding  office  held  evidence  of  naturalization  in  absence  of  record. 

179  v.  a  196-198,  45  L.  Ed.  161,  21  Sup.  Ot.  104,  LOWBT  T.  8ILVEB  OITY 
GOU)  ft  S.  SCCNINO  OO. 

LessotB  of  mining  claim  are  estopped  to  make  new  location. 

Approved  in  Stewart  v.  Westlake,  148  Fed.  352,  78  C.  C.  A.  341,  re- 
affirming rule. 

Writ  of  error  will  be  dismissed  where  ground  of  estoppel  is  snlllcient  to 
sustain  State  decision. 

Distinguished  in  Tonopah  etc.  Min.  Co.  v.  Tonopah  Min.  Co.,  125  Fed. 
415,  holding  valid  Silver  Top  location  overlapping  previously  located 
but  subsequently  withdrawn  boundary  of  Valley  View  claim. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
57. 

Right  to  improve  navigability  of  stream.    Note,  68  L.  R.  A.  834. 
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179  n.  8.  199-201,  45  li.  Ed.  162,  21  Sap.  Ot  109,  EIZEB  T.  TBZABKAKA 
A  FT.  8.  B.  K.  CO. 

No  appeal  lies  ttom  State  Judgment  siutalnlng  Federal  defense. 

Distinguished  in  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  479,  81 
S.  W.  648,  allowing  writ  of  error  where  railroad  pleaded  that  passenger 
assumed  increased  hazard  from  Federal  safety  appliance  law. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
66. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  B.  A.  (N.  S.)  401. 

179  U.  8.  201-206,  45  li.  Ed.  153,  21  Bxsp.  Ot.  92,  liAB  ANISiAS  IiAND 
OBANT  CO.  T.  UNITED  STATES. 

Court  of  Private  Land  Claims  cannot  pass  npon  claim  irhai  prohibited 
from  exercising  jurisdiction. 

Approved  in  United  States  v.  Baca,  184  U.  S.  659,  46  L.  Ed.  736,  22 
Sup.  Ct.  543,  holding  Court  of  Private  Land  Claims  is  prohibited  by  act 
of  1891  from  passing  on  merits  of  claim  under  Spanish  grant. 

179  n.  &  206-209,  46  li.  Ed.  156,  21  Sup.  Ot.  109,  BAGOS  ▼.  MABTZN. 

Circuit  Court  lias  jurisdiction  of  suits  against  receiver  appointed  by  it. 
Distinguished  in  Rupp  v.  Wheeling  A  L.  E.  R.  R.  Co.,  121  Fed.  826, 
58  C.  C.  A.  161,  holding  receiver  cannot  remove  suit  when  jointly  sued 
with  railroad  of  same  citizenship  as  plaintiff. 

Beceiver  voluntarily  bringing  case  into  Circuit  Court  cannot,  after  court 
has  passed  on  controversy,  object  to  its  power  to  render  judgment  therein. 
Approved  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  342, 46  L.  Ed. 
224,  21  Sup.  Ct.  175,  holding  appointment  by  Federal  court  in  exercise 
of  equity  powers  does  not  enable  receiver  to  remove  all  suits  to  Federal 
court;  Toledo  etc.  R.  Co.  v.  Perenchio,  205  Fed.  475,  123  C.  C.  A.  540, 
railroad  removing  suit  against  it  and  employee  to  Federal  court  on 
ground  of  separable  controversy  cannot,  on  dismissal  by  plaintiff  as 
to  employee  and  filing  new  complaint,  afterward  claim  on  appeal  case 
was  improperly  removed ;  Philadelphia  A  Boston  Face  Brick  Co.  v.  War- 
ford,  123  Fed.  843,  844,  holding  entry  of  general  appearance  in  Federal 
court,  and  year's  delay  before  seeking  to  remand,  is  waiver  of  receiver's 
right  to  object  to  nonresidence  in  district. 

Jurisdiction  of  equity  to  try  claims  against  its  receiver  involving 
purely  legal  questions.    Note,  13  L.  B.  A.  (N.  S.)  710. 

Miscellaneous.  Cited  in  Baggs  v.  Martin,  106  Fed.  986;  46  C.  G.  A. 
689,  certifying  question  of  principal  caaet* 
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179  U.  S.  210-220,  46  Z..  Ed.  160^  21  Sop.  Ct.  88,  ABRAHAM  T.  OASEY. 

Federal  court  will  follow  State  court  on  iiiterpretation  of  local  law  gOT- 
exniog  sale  and  record  of  title  to  real  estate. 

Approved  in  In  re  Bradley,  225  Fed.  309,  following  rale  of  State 
eourt  where  lease  for  premises  for  saloon  was  made  after  decision  of 
State  court  that  prohibition  law  did  not  forbid  sale  of  nonintoxicants 
on  such  premises  and  their  sale  did  not  release  tenant  from  rent. 

Where  bill  dismissed  as  not  within  jurisdiction  of  equity,  reasoning  in 
opinion,  condudTe  to  condusion,  relatiTe  to  legal  rights  is  not  conclnslTe 
thereon. 

Approved  in  Brown  v.  Fletcher,  182  Fed.  981, 105  C.  C.  A.  425,  decree 
dismissing  suit  on  express  ground  of  want  of  prosecution,  though  other 
grounds  urged  and  discussed  in  opinion,  is  not  bar  to  second  suit. 

Effect  as  res  judicata- of  judc:ment  or  decree  "without  prejudice." 
Note,  Ann.  Oas.  1914A,  1107. 

179  U.  8.  220-222,  45  L.  Ed.  160, 21  Sup.  Ot.  106,  BALDWIN  V.  BffABYI«AND. 

Judgment  determining  right  to  taxes  for  one  year  la  res  adjudicata  as 
to  taxes  for  another  year  when  conditions  are  the  same. 

Approved  in  Johnson  &  Johnson  v.  Herold,  161  Fed.  602,  judgment 
in  one  action  held  conclusive  in  others  by  same  person  to  recover  in- 
.  temal  revenue  .taxes  paid  under  same  law  on  same  class  of  articles ; 
First  Nat.  Bank  v.  City  of  Covington,  129  Fed.  794,  where  bank  once 
held  exempt  by  contract,  matter  res  judicata  under  subsequent  tax 
law;  North  St.  Louis  Gymnastic  Society  v.  Hagerman,  232  Mo.  707, 
135  S.  W.  47,  determining  taxibility  of  corporate  property  of  school  land 
leased  for  hire;  Kansas  City  etc.  Park  v.  Kansas,  174  Mo.  442,  74  S.  W. 
984,  holding  judgment  exempting  leasehold  of  corporation  from  State 
and  county  taxes  is  res  adjudicata  for  taxes  for  subsequent  years. 

Distinguished  in  Georgia  R.  R.  Co.  v.  Wright,  124  Ga.  604,  53  S.  E. 
255,  holding  taxes  for  different  years  separable  causes  of  action; 
State  V.  Broatch,  68  Neb.  699,  110  Am.  St.  Rep.  487,  94  N.  W.  1020, 
judgment  determining  right  to  office  for  certain  term  does  not  bind 
subsequent  incumbent;  Eagle  Cliff  Fishing  Co.  v.  McGowan,  70  Or.  8, 
137  Pac.  769,  decree  of  Washington  court  establishing  exclusive  right 
to  salmon  fishing  to  certain  date  does  not  bar  suit  after  tliat  date  in 
Oregon  to  enjoin  obstructions  to  fishing  rights  at  same  place  under  laws 
of  Oregon. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.    Note,  105  Am.  St.  Rep.  206. 

Admissibility  and  effect  against  a  surety  of  a  judgment  against 
his  principal.    Note,  132  Am.  St.  Rep.  766. 

Effect  ui>on  surety  of  judgment  against  principal.    Note,  40  L.  R,  A. 
(N.  S.)  719. 
XVni— 42 
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179  U.  B.  223-262,  46  L.  Ed.  102.  21  8np.  Ot.  73,  STEABN8  T.  WOSTNtSOTA. 

Beserred  rlgbt  to  repeal,  amend  or  alter  corporate  charter  does  not  con- 
fer arMtrary  power,  and  cannot  be  so  exercised  as  to  violate  fimdamental 
principles  of  Justice  by  taking  of  property  without  doe  process  of  law. 

Approved  in  Chicago  etc.  R.  R,  Co.  v.  Wisconsin,  238  U.  S.  602, 
li.  R.  A.  1916A,  1133,  69  L.  Ed.  1431,  36  Snp.  Ct.  869,  holding  void,  State 
statute  imposing  penalty  on  sleeping-car  companies  for  lowering  upper 
berth  before  actually  engaged;  Duluth  &  Iron  Range  R.  R.  Co.  v.  St. 
Louis  Co.,  179  U.  S.  303,  304,  305,  46  L.  Ed.  202,  203,  21  Sup.  Ct.  124, 
125,  holding  State  cannot  under  reserved  power  to  alter  or  repeal  stat- 
ute exempting  railroad  from  taxation  reserve  obligation  of  railroad  and 
impose  tax;  dissentiiig  opinion  in  Rochester  v.  Rochester  Ry.  Co.,  182 
N.  Y.  127,  70  L.  E.  A.  773,  74  N.  E.  962,  majority  holding  law  exempting 
street  railroads  from  cost  of  paving  not  binding  contract. 

Supreme  Court  has  poweir>  on  reviewing  judgment  of  State  court  uphold- 
ing statute,  to  determine  existence  of  contract  set  up,  obligation  of  which  is 
claimed  to  be  impaired  by  statute,  and  whether  it  has  been  impaired. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
556,  68  L.  Ed.  726,  34  Sup.  Ct.  364,  holding  isharter  of  railroad  not  im- 
paired by  ordinance  governing  movement  of  trains  on  right  of  way  used 
as  street. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  E.  A.  678,  579. 

Whatever  Organic  Act  declares  to  be  limits  of  legislative  power,  and 
modes  of  exercise  must  be -recognized  by  courts  as  obligatory. 

Approved  in  State  v.  Williams,  146  N.  C.  622,  14  Ann.  Oa«.  662, 
17  li.  R.  A.  (N.  S.)  299,  61  S.  E.  62,  holding  void,  statute  limiting 
amount  of  liquor  which  could  be  carried  by  one  person  into  one 
county  in  one  day;  Light  v.  United  States,  220  U.  S.  536,  66  L.  Ed. 
674,  31  Sup.  Ct.  485,  Congress  has  power  to  authorize  executive  officer 
to  make  regulations  for  use,  occupancy  and  preservation  of  forests; 
United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  558,  559,  126  C.  C.  A. 
376,  and  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  337,  339, 
both  holding  under  Constitution  and  Utah  Enabling  Act,  private 
rights  in  unappropriated  public  lands  cannot  be  acquired  under  State's 
power  of  eminent  domain;  State  v.  Illinois  Cent.  R.  Co.,  246  UL  206, 
92  N.  E.  824,  provision  of  railroad  charter  commuting  tax  on  its 
property  to  payment  of  percentage  of  revenue  is  valid;  State  v.  Balti- 
more etc.  R.  Co.,  127  Md.  447,  96  Atl.  641,  prohibition  in  Constitution 
against  granting  irrepealable  charter  did  not  deprive  State  of  power  to 
enter  into  contract  relating  to  taxation  irrepealable  in  nature;  State 
v.  Great  Northern  Ry.  Co.,  106  Minn.  331,  333,  119  N.  W.  209,  and 
State  V.  Chicago  Great  Western  Ry.  Co.,  106  Minn.  301,  119  N.  W.  213, 
both  upholding  statute  increasing  gross  earnings  tax  on  railroads. 
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Distinguished  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  232, 
233,  54  li.  Ed.  460,  30  Snp.  Ct.  344,  where  State  Constitution  requires 
equal  and  uniform  taxation  and  specific  property  which  can  be  exempted, 
legislature  cannot  agree  that  corporation  may  pay  percentage  of  gross 
revenue  in  lieu  of  taxes  on  property  of  class  not  included  in  that  which 
may  be  exempted. 

When  full  equitable  title  to  land  has  passed  from  United  States  to  pur- 
chaser, mere  delay  In  funiishlng  legal  evidence  of  title  does  not  relieve  land 
ftom  State  taxation. 

Approved  in  Flood  v.  Vinig,  79  Wash.  419,  140  Pac.  334,  holder  of 
receipt  for  price  paid  on  application  for  patent  has  interest  subject  to 
taxation ;  Coyle  v.  Smith,  28  Okl.  156,  156,  157,  164,  172,  113  Pac.  958, 
959,  962,  965,  and  Coyle  v.  Smith,  221  U.  S.  579,  56  L.  Ed.  863,  31 
Sup.  Ct.  688,  both  holding  State  has  power  to  locate  capital  regardless 
of  provisions  of  Enabling  Act  limiting  right  for  certain  time. 

Distinguished  in  Colorado  Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  473, 
475,  479,  96  Pac.  446,  447,  upholding  statute  exempting  lands  granted 
to  State  for  agricultural  college  so  long  as  title  vested  in  State. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Oas.  889. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  li.  E.  A.  42,  58. 

LeglslatiTe  recognition  of  legality  of  tax  commutation. 
Approved  in  State  v.  Northern  Pac.  Ry.  Co.,  95  Minn.  47,  103  N.  W. 
732,  universal  and  long-continued  practice  of  State  government  is  bind- 
ing in  construction  of  ambiguous  tax  law. 

179  U.  8.  202-270,  46  la.  Ed.  181,  21  Sup.  Ct.  106»  MUTUAL  UFE  IN8.  00. 
T.  COHEN. 

Presnmirtlon  la  in  favor  of  law  of  place  of  contract. 
Approved  in  Manchester  Liners  v.  Virginia-Carolina  Chemical  Co., 
194  Fed.  470,  charter  of  English  ship  to  German  company  for  cargo 
from  Germany  to  United  States  made  in  Germany  held  governed  by  law 
of  Germany. 

Insurance  policy  stipulating  that  it  shall  not  be  binding  until  first  pre- 
mium paid  is  contract  made  in  and  governed  by  laws  of  State  where  deliv- 
ered,and  premium  paid. 

Approved  in  Northwestern  Mutual  Life  Ins.  Co.  v.  McCue,  223  U.  S. 
247,  38  L.  R.  A.  (N.  S.)  67,  56  L.  Ed.  424,  32  Sup.  Ct.  220,  following 
rule;  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102, 134  C.  C.  A. 
536,  execution  of  bond  by  foreign  surety  to  secure  performance  of  con- 
tract in  State  and  delivery  t^iereof  in  State  is  ** doing  business"  in 
State;  National  Union  v.  Sawyer,  42  App.  D.  C.  479,  laws  of  District 
govern  policy  of  foreign  insurer  issued  therein ;  McElroy  v.  Metropolitan 
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Life  Ins.  Co.,  84  Neb.  868,  869,  23  L.  JBL.  A.  (N.  S.)  968,  122  N.  W.  28, 
and  Rose  v.  Mutual  Life  Ins.  Co.,  240  111.  54,  88  N.  E.  207,  both  holding 
policy  issued  on  application  made  in  another  State  not  subject  to  New 
York  law  requiring  notice  by  mail  of  amount,  time  and  place  of  pa3'ment 
of  premium ;  Stack  v.  Detour  Lumber  etc.  Co.,  151  Mich.  27, 14  Ann.  Oaa. 
112,  114  N.  W.  878,  foreign  corporation  may  plead  statute  of  usury 
in  suit  on  foreclosure  of  mortgage  executed,  payable  and  covering  lands 
in  State ;  Haas  v.  Mutual  Life  Ins.  Co.,  90  Neb.  819,  Ann.  Gas.  1913B, 
919,  134  N.  Y.  941,  where  application  made  in  State  and  paid-up  policy 
surrendered  to  pay  premiums  on  new  policy,  contract  is  governed  by  law 
of  State. 

Contract  executed  elsewhere  may  by  Its  terms  Incorporate  New  York 
law. 

Approved  in  dissenting  opinion  in  Keene  Five-Cent  Sav.  Bank  v.  Reid, 
123  Fed.  228,  59  C.  C.  A.  225,  majority  holding  provision  in  note  that 
same  is  governed  by  Kansas  laws  means  general  laws  as  to  negotiable 
instruments,  not  local  decisions  as  to  mortgage  securing  same. 

Ordinary  construction  of  language  used  In  statute  makes  it  applicable  to 
business  done  within  the  State. 

Approved  in  Johnson  v.  Mutual  Life  Ins.  Co.,  180  Mass.  409,  62  N.  E. 
734,  735,  holding  Massachusetts  statute  requiring  attachment  to  policy 
of  application,  inapplicable  to  contract  between  foreign  company  and 
person  domiciled  within  State,  though  purporting  to  govern. 

New  York  statute  does  not  control  policy  issued  in  other  State. 

Approved  in  Mutual  Life  Ins.  Co.  of  New  York  v.  Dingley,  184  U.  S. 
695,  46  L.  Ed.  763^  22  Sup.  Ct.  937,  reaffirming  rule ;  Hill  v.  Mutual  life 
Ins.  Co.  of  New  York,  113  Fed.  47,  holding  decision  of  Circuit  Court 
of  Appeals,  except  as^to  point  of  reversal  by  Supreme  Court,  constitutes 
the  law  of  the  case;  Mutual  Life  Ins.  Co.  ▼.  Hathaway,  106  Fed.  817, 
45  C.  C.  A.  655,  holding  policy  delivered  in  Washington  by  New  York 
company  not  subject  to  New  York  law  requiring  notice  before  forfeiture 
for  default  in  premiums;  Millard  v.  Brayton,  177  Mass.  537,  69  N.  E. 
436,  holding  policy  issued  by  New  York  company,  delivered  and  ac- 
cepted in  Massachusetts  on  payment  of  premiums  there,  is  governed  by 
Massachusetts  law. 

Distincruished  in  Mutual  Life  Ins.  Co.  v.  Hill,  118  Fed.  711,  712,  55 
C.  C.  A.  536,  holding  policy  of  New  York  company  issued  to  insured  in 
Washington  on  application  declaring  that  contract  when  made  to  be 
considered  as  made  in  New  York  governed  by  New  York  law. 

Life  insurance,  conflict  of  laws  respecting  nonforfeiture  of  policy. 
Note,  104  Am.  St.  Bep.  483,  486,  488. 

Law  governing  insurance  contract.    'Note,  19  Ann.  Oas.  33,  37,  42. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  63  L.  R.  A.  841» 
848,  850,  853,  868. 
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Fact  that  policy  la  aubject  to  New  York  law  does  not  compel  notice. 
Approved  in  Mutual  Life  Ins.  Co.  v.  Hill,  183  U.  S.  554,  48  L.  Ed.  792, 
24  Sup.  Ct.  638 ;  Grevenig  v.  Washington  Life  Ins.  Co.,  112  La.  885,  890, 
104  Am.  St  Bep.  474,  36  South.  793,  794,  and  Metropolitan  life  Ins. 
Co.  y.  Bradley,  98  Tex.  233,  234,  68  L.  E.  A.  509,  82  S.  W.  1032,  all  re- 
affirming rule. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  insur- 
ance premium  under  statutes  requiring  notice.  Note,  4  Ann.  Oaa. 
483. 

Miscellaneous.  Cited  in  MacMahon  v.  United  States  Life  Ins.  Co.,  128 
Fed.  392,  68  L.  R.  A.  87,  63  C.  C.  A.  130,  holding  New  York  insurance 
company  accepting  draft  drawn  by  Mexican  bank  in  payment  of  prem- 
iums cannot  cancel  policy  because  drawer  bank  failed  before  collection. 

179  U.  8.  270-278,  45  Is,  Ed.  186,  21  Sup.  Ct.  128,  WII«LIABff8  T.  FEABS. 
Bight  to  pursue  any  lawful  calling  is  protected  by  Constitntion. 
Approved  in  State  v.  Associated  Press,  159  Mo.  456  (see  60  S.  W. 
104),  holding  right  to  contract  or  pursue  any  lawful  calling  anch  as  news- 
gathering  is  within  constitutional  protection. 

State  statute  imposing  tax  on  emigrant  agent  and  employer  and  em- 
ployee of  Budi  agent  ia  Talld. 

Approved  in  Kendriok  v.  State,  142  Ala.  44,  46,  39  South.  203,  204, 
and  State  y.  Boberson,  136  N.  C.  591,  48  S.  E.  596,  both  reaffirming  rule ; 
Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  36  Sup.  Ct.  561,  State 
may  impose  license  tax  on  employment  agencies;  Interstate  Amusement 
Co.  V.  Albert,  239  U.  S.  565,  60  L.  Ed.  443,  36  Sup.  Ct.  169,  State  may 
require  foreign  corporation  doing  intrastate  business  to  file  copy  of 
charter  and  take  other  specified  steps  as  condition  to  suit  in  courts  of 
State ;  International  Harvester  Co.  v.  Missouri  234  U.  S.  215,  52  L.  B.  A. 
(N.  8.)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  State  statute  prohibiting 
combination  of  vendors  of  commodities  is  not  void  because  not  applying 
to  vendors  of  labor;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  511,  512,  58  L.  Ed.  339,  34  Sup.  Ct.  167,  State  statute  taxing  insur- 
ance companies  doing  business  in  State  on  basis  of  excess  of  premiums  t- 
received  over  losses  and  expenses  in  State  is  valid ;  Quong  Wing  v.  Kir- 
kendall,  223  U.  S.  63,  56  L.  Ed.  352,  32  Sup.  Ct.  192,  State  statute  im- 
posing license  tax  on  hand  laundries  upheld;  Engel  v.  O'Malley,  219 
U.  S.  139,  55  L.  Ed.  137,  31  Sup.  Ct.  190,  provisions  of  New  York  private 
Banking  Act  of  1910  considered  and  held  not  violative  of  due  process 
clause;  Atkin  v.  Kansas,  191  U.  S.  220,  48  L.  Ed.  157,  24  Sup.  Ct.  126, 
upholding  Kan.  Gen.  Stats.  1901,  §§  3827,  3829,  making  it  criminal  for 
contractor  on  public  work  to  permit  laborers  to  work  over  eight  hours 
per  day;  Marienelli  v.  United  Booking  Offices,  227  Fed.  169,  fact  that 
State  has  power  to  tax  business  was  not  determinative  that  combination 
monopolizing  it  was  outside  Sherman  Act;  Wiseman  v.  Tanner,  221  Fed. 
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706,  707,  statute  prohibiting  taking  pay  for  furnishing  employment  is 
valid;  Sperry  &  Hutchinson  Co.  v.  Melton,  69  W.  Va.  127,  34  L.  R.  A. 
(N.  S.)  433,  71  S.  E.  20,  and  Sperry  &  Hutchinson  Co.  v.  Blue,  202 
Fed.  88, 120  C.  C.  A.  364,  both  upholding  statute  imposing  license  tax  of 
five  hundred  dollars  on  persons  engaged  in  irading-stamp  business; 
Pacific  Rys.  Adv.  Co.  v.  Conrad,  168  Cal.  94, 141  Pac.  917,  State  may  im- 
pose license  tax  on  display  advertising  in  cars  operated  wholly  within 
State,  though  contract  therefor  made  in  another  State ;  Hoxie  v.  New  York 
etc.  R.  Co.,  82  Conn.  369,  17  Ann.  Oas.  824,  73  Atl.  761,  holding  Federal 
Employers'  Liability  Act  of  1908  void  as  in  excess  of  powers  of  Con- 
gress; Southern  Flour  etc.  Co,  v.  Northern  Pac.  Ry.  Co.,  127  Qa.  632, 
119  Am.  St  Rep.  356,  9  Ann.  Gas.  437,  9  L.  R.  A.  (N.  S.)  853,  56  S.  E. 
746,  car  of  foreign  railroad  used  by  domestic  carrier  to  carry  freight  to 
destination  in  State  is  not  subject  to  garnishment  in  suit  against  owner; 
Central  Ry.  Co.  v.  Murphy,  116  Ga.  870,  43  S.  E.  268,  upholding  Civ. 
Code,  §§  2317,  2318,  requiring  initial  carrier  or  any  connecting  carrier 
on  application  to  trace  injury  or  loss  of  goods  or  be  liable  for  value; 
Vandalia  R.  Co.  v.  StOwell,  181  Ind.  280,  Ann.  Oas.  1916D,  258,  104 
N.  E.  293,  5  N.  C.  C.  A.  492,  upholding  Employers'  Lialrility  Act  of 
1911 ;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  85,  88, 
89  N.  E.  594,  statute  which  provided  different  modes  for  assessment  of 
incorporated  and  unincorporated  banks  held  valid;  Commonwealth  v. 
Libbey,  216  Mass.  358,  Ann.  Oas.  1915B,  659,  49  L.  R.  A.  (N.  8.)  879, 
103  N.  E.  924,  upholding  statute  requiring  employers  advertising  for 
employees  during  strike  to  mention  that  strike  exists;  People  v.  Brazee, 
183  Mich.  263, 149  N.  W.  1054,  upholding  statute  prohibiting  private  em- 
ployment agencies  to  operate  without  license  from  labor  commissioner; 
State  V.  Parker  Distilling  Co.,  236  Mo.  287,  301,  139  S.  W.  472,  477, 
statute  imposing  license  fee  on  manufacturers  of  and  dealers  in  liquors 
except  those  made  from  products  of  State  is  valid;  Freadrich  v.  State, 
89  Neb.  354,  34  L.  R.  A.  (N.  S.)  650,  131  N.  W.  622,  statute  regulat- 
ing marking  and  sale  of  certain  food  products  in  packages  considered 
and  held  valid;  Ex  parte  Boyce,  27  Nev.  348,  357,  65  L.  R.  A.  47, 
75  Pac.  9,  13,  sustaining  eight-hour  law  in  mines  and  smelters;  Musco  v. 
United  Surety  Co.,  196  N.  Y.  467,  134  Am.  St  Rep.  851,  90  N.  E.  174, 
upholding  statute  requiring  sellers  of  steamship  tickets,  who  also  engage 
in  business  of  transmitting  money  to  and  from  foreign  countries  to  give 
bond ;  State  v.  Hunt,  129  N.  C.  687,  688,  689,  40  S.  E.  216,  217,  upholding 
Laws  1901,  c.  9,  in) posing  tax  on  persons  engaged  in  procuring  laborers 
to  accept  employment  in  another  State;  Byars  v.  State,  2  Okl.  Cr.  493, 
102  Pac.  809,  statute  limiting  hours  of  labor  on  public  work  upheld ; 
State  V.  Napier,  63  S.  C.  68,  41  S.  E.  16,  upholding  Emigrant  Agent  Act 
requiring  license  for  carrying  on  business  of  emigrant  agent;  Interstate 
Amusement  Co.  v.  Albert,  128  Tenn.  423,  161  S.  W.  489,  contract  made 
in  foreign  State  to  furnish  troupe  of  actors  for  work  in  State  did  not 
involve  interstate  commerce;  dissenting  opinion  in  Lottery  Case,  188 
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U.  S.  369,  47  L.  Ed.  606,  23  Sap.  Ct.  332,  majority  holding  carriage  by 
interstate  express  company  of  lottery  tickets  between  States  constitutes 
interstate  commerce,  which  Congress  may  control  and  prohibit;  dissent- 
ing opinion  in  Connolly  v.  Union  Sewer-Pipe  Co.,  184  U.  S.  567,  46 
L.  Ed.  693,  22  Sup.  Ct.  442,  majority  holding  unconstitutional  Illinois 
Trust  Act  of  1893,  exempting  from  operation  agricultural  products  and 
livestock  in  hands  of  producer  or  raiser;  dissenting  opinion  in  Bracey 
V.  Darst,  218  Fed.  498,  majority  holding  void.  West  Virginia  "blue  sky 
law"  of  1913. 

Distinguished  in  United  States  v.  Adair,  152  Fed.  744,  act  of  1898 
regulating  relations  between  interstate  carriers  and  employees  is  not 
unconstitutional  because  penalizing  carrier  for  discharge  of  employee, 
because  member  of  labor  union,  without  reference  to  whether  he  was 
engaged  in  intrastate  or  interstate  commerce;  Howard  v.  Illinois  Cent. 
R.  Co.,  148  Fed.  1001,  holding  Federal  Employers'  Liability  Act  void 
because  not  regulation  of  commerce. 

Statutory   regulation   of   employment   agencies.    Note,  Ann.    Oas. 

19I4B,  739. 
Police  power  to  license  employment  agencies.    Note,  2  L.  R.  A. 

(N.  S.)  860. 

Miscellaneous.  Cited  in  Kansas  City  v.  Kansas,  226  U.  S.  599,  57 
L.  Ed.  375,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction  on  au- 
thority of  principal  case. 

'  179  U.  8.  279-287,  46  L.  Ed.  190^  21  Sup.  Ot.  121,  NEW  YOBK  STATE  EX 
rel.  NEW  TOBK  GIiEABINO  HOUSE  BLDO.  CO.  ▼.  BABEEB. 

Law  to  correct  nndmrvaluatloii  of  corporate  property  Is  valid. 
Approved  in  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  645,  108  N.  W. 
582,  and  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50  L.  Ed. 
761,  26  Sup.  Ct.  466  (afiirming  Michigan  R.  R.  Tax  Cases,  138  Fed. 
233),  sustaining  tax  on  railroad  in  different  manner  and  at  different 
rate  from  other  property ;  Blue  Jacket  etc.  Co.  v.  Scherr,  50  W.  Va.  551, 
40  S.  E.  522,  upholding  Acts  1901,  o.  35,  §§  86,  87,  classifying  corpora- 
tions according  to  location  of  principal  place  of  business,  within  or  with- 
out State. 

Value  of  property  for  pupoBes  of  taacatlon  is  to  be  determined  by  wbat 
it  can  be  bought  and  sold  for. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  211,  212,  220, 
assessment  of  franchise  of  interstate  railroad  under  Kentucky  statutes 
at  eighty  per  cent  of  value,  when  shown  that  other  property  in  State  is 
uniformly  assessed  at  sixty  per  cent,  is  void;  Lively  v.  Missouri  etc. 
Ry.  Co.,  102  Tex.  558,  120  S.  W.  856,  holding  assessment  of  intangible 
assets  at  full  value  and  other  assets  at* two-thirds  value  denied  owner 
right  to  equal  taxation  secured  by  Constitution. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B,  A. 
371. 
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179  U.  8.  287,  45  li.  Ed.  194,  21  Snp.  Ot.  124,  NEW  TOBK  STATE  EX  BEIi. 
NEW  YORK  OLEABINa  HOUSE  BLDQ.  CO.  ▼.  BARKER. 

Not  cited. 

179  U.  8.  287-302,  45  L.  Ed.  194,  21  Sap.  Ot.  115,  WISCONSIN  M.  ft  P.  R.  R. 
€0.  T.  JACOBSON. 

State  may,  by  vlrtae  of  its  authority  to  re^fDlate  public  highways,  re- 
quire railroads  to  connect  their  tracks  to  facilitate  traffic. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  629,  631,  632,  59  L.  Ed.  755,  766,  757,  35  Sup.  Ct.  422, 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  206  Fed.  181,  182, 
and  Southern  Pac.  Co.  v.  Campbell,  189  Fed.  699,  all  following  rule; 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  240  U.  S.  327,  60 
L.  Ed.  671,  36  Sup.  Ct.  260,  finding  of  public  necessity  for  phjrsical 
track  connection  cannot  be  supported  by  mere  declaration  of  commis- 
sion ;  Interstate  Commerce  Com.  v.  Louisville  etc.  R.  R.  Co.,  227  U.  S.  91, 
57  L.  Ed.  433,  33  Sup.  Ct.  185,  order  restoring  former  local  rates  held 
sustained  by  substantial,  though  conflicting,  evidence;  Erie  R.  R.  Co.  v. 
Williams,  233  U.  S.  700,  51  L.  B.  A.  (N.  S.)  1097,  58  L.  Ed.  1161,  34 
Sup.  Ct.  761,  upholding  statute  requiring  semi-monthly  payments  of 
wages  to  railroad  employees;  Chicago  etc.  Ry.  Co.  v.  Iowa,  233  U.  S. 
344,  58  L.  Ed.  993,  34  Sup.  Ct.  592,  upholding  order  of  railroad  commis- 
sion requiring  carrier  to  accept  for  further  shipment  cars  already  loaded 
and  in  good  condition;  Grand  Trunk  Ry.  Co.  v.  Michigan  Railroad  Com- 
mission, 198  Fed.  1016,  and  Grand  Trunk  Ry.  Co.  v.  Michigan  R.  R. 
Commission,  231  U.  S.  468,  472,  58  L.  Ed.  317,  819,  34  Sup.  Ct.  152,  both 
upholding  order  requiring  railroads  doing  interstate  business  to  use 
tracks  in  city  limits  for  interchange  of  intrastate  traffic;  Washington 
ex  rcl.  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  628,  529,  631,  56 
L.  Ed.  870,  871,  32  Sup.  Ct.  535,  order  requiring  building  of  hranch  line 
to  make  connection  held  not  justified  by  public  necessity;  Interstate 
Commerce  Commission  v.  Delaware  etc.  R.  R.  Co.,  216  U.  S.  537,  54 
L.  Ed.  607,  30  Sup.  Ct.  415,  Interstate  Commerce  Commission  has  power 
to  compel  switch  connections  with  lateral  branch  roads;  State  ex  rel. 
Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  501,  92  Pac.  618,  and  Missouri 
Pacific  Ry.  Co.  v.  Kansas,  216  U.  S.  279,  54  L.  Ed.  479,  30  Sup.  Ct.  330, 
both  upholding  order  requiring  train  to  be  run  from  point  within  State 
to  State  line;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  623,  53  L.  Ed.  361,  29  Sup.  Ct.  214,  State  court  in  absence  of  Federal 
action  may,  by  mandamus,  compel  interstate  railroad  to  furnish  equal 
local  switching  facilities  to  shippers ;  Mobile  etc.  R.  R.  Co.  v.  Mississippi, 
210  U.  S.  203,  52  L.  Ed.  1024,  28  Sup.  Ct.  650,  upholding  decree  of  State 
court  requiring  interstate  railroad  to  construct  lines  according  to  char- 
ter and  orders  of  railroad  commission;  Atlantic  Coast  Line  R.  R.  Co. 
v.  North  Carolina  Corp.  Commission,  206  U.  S.  27,  11  Ann.  Gas.  398,  51 
L.  Ed.  945,  27  Sup.  Ct.  585,  State  railroad  commission  may  compel  trains 
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to  be  run  so  as  to  make  connections  with  through  trains  on  other  road; 
Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  562,  49  L.  Ed.  874,  25 
Sup.  Ct.  522,  holding  railroad  viaduct  additional  burden  on  street  as  to 
one  buying  after  New  York  elevated  railroads  decisions;  Jacobson  v. 
Massachusetts,  197  U.  S.  28,  49  L.  Ed.  640,  25  Sup.  Ct.  358,  upholding 
compulsory  vaccination  law ;  Minneapolis  etc.  R.  R.  Co.  v.  Minnesota,  193 
U.  S.  63,  48  L.  Ed.  619,  24  Sup.  Ct.  396,  sustaining  law  imposing  burden 
uiK>n  railroad  of  proving  that  station  demanded  ia  unnecessary;  Minne- 
apolis &  St.  L.  R.  R.  Co.  V.  Minnesota,  186  U.  S.  260, 263, 46  L.  Ed.  1155, 
1156,  22  Sup.  Ct.  902,  holding  State  legislature  may  authorize  railroad 
commission  to  reduce  unreasonable  joint  rate  of  railroads  and  apportion 
same  among  lines,  afl&rming  State  v.  Minneapolis  etc.  R.  R.,  80  Minn. 
196,  83  N.  W.  62,  upholding  provision  of  Laws  1895,  c.  91,  authorizing 
commission  tm  establish  rates  over  connecting  lines  within  State  and 
enforce  same;  Delaware  L.  &  W.  R.  Co.  v.  Van  Santvoord,  232  Fed.  983, 
holding  public  necessity  did  not  appear  for  order  that  railroad  run 
certain  trains  when  public  served  by  electric  lines;  Hooking  Valley  R. 
Co.  V.  New  York  Coal  Co.,  217  Fed.  731,  733,  132  C.  C.  A.  387,  action 
for  failure  to  give  shippers  equal  switching  facilities  rests  on  liability 
created  by  statute  and  is  governed  by  statute  of  limitations  therefor; 
Pacific  Tel.  &  Tel.  Co.  v.  Wright-Dickinson  Hotel  Co.,  214  Fed.  669, 
railroad  commission  may  require  physical  connection  between  lines  of 
telephone  companies;  Chicago  etc.  Ry.  Co.  v.  Eetchum,  212  Fed.  997, 
holding  void,  statute  requiring  carriage  at  reduced  rates  to  city  during 
State  fair;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  191  Fed.  764, 
holding  void,  as  unreasonable,  order  requiring  trains  to  be  run  over 
tracks  of  another  company  to  union  station  built  by  independent  local 
company;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  enjoining 
rates  fixed  by  State  as  confiscatory;  Central  Stock  Yards  Co.  v.  Louis- 
ville etc.  R.  R.  Co.,  112  Fed.  825,  holding  injunction  will  not  lie  to  enforce 
section  3,  Interstate  Commerce  Act,  requiring  furnishing  of  equal  con- 
necting facilities,  since  sections  8  and  9  give  remedy  in  damages;  Rail- 
road Commission  v.  Alabama  Great  Southern  R.  Co.,  185  Ala.  367,  370, 
L.  B.  A.  1915D,  98,  64  South.  17,  18,  State  may  require  railroads  to 
provide  union  stations  where  necessity  requires;  Louisiana  etc.  Ry.  Co. 
V.  State,  85  Ark.  18,  106  S.  W.  961,  considering  but  not  deciding  whether 
statute  requiring  railroad  to  maintain  station  at  certain  point  was  valid ; 
Pacific  Telephone  etc.  Co.  v.  Eshleman,  166  Cal.  671,  Ann.  Oas.  1915G, 
822,  50  L.  B.  A.  (N.  S.)  662,  137  Pac.  1130,  holding  void  order  requiring 
telephone  company  having  long  distance  and  local  line  to  permit  con- 
nection with  long  distance  lines  by  company  having  local  lines  only 
without  providing  for  compensation  except  by  share  of  tolls ;  District  of 
Columbia  v.<  Capital  Traction  Co.,  41  App.  D.  C.  120,  upholding  statute 
requiring  contiguous  independent  street  railway  companies  to  give  and 
accept  transfers;  State  ex  rel.  Railroad  Commrs.  v.  Louisville  etc.  R. 
Co.,  62  Fla.  358,  57  South.  189,  upholding  order  requiring  operation  of 
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passenger  trains  separate  from  freight-ears;  Pittsburgh  etc.  Ry.  Co.  v. 
Hunt,  171  Ind.  202,  203,  213,  86  N.  E.  333,  337,  upholding  order  requiring 
railroad  -to  join  in  construction  of  connection  with  intersecting  road ; 
Adams  Express  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1039,  upholding  law 
forbidding  express  company  to  discriminate  against  other  express  com- 
panies ;  People  v.  Bradford,  267  111.  569,  108  N.  E.  742,  order  enforcing 
switching  tariff  for  hauling  coal  from  point  where  received  to  destina- 
tion held  not  to  deprive  carrier  of  property  without  due  process;  Public 
Service  Commission  v.  Northern  Cent.  Ry.  Co.,  122  Md.  380,  383,  90  Atl. 
115,  116,  holding  rates  fixed  by  public  service  commission  for  yard  and 
connecting  line  switching  were  unreasonable;  Commonwealth  v.  Inter- 
state etc.  St.  Ry.  Co.,  187  Mass.  439,  73  N.  E.  532,  sustaining  law  fixing 
half-rate  for  school  children  upon  street  railways;  Grand  Rapids  etc. 
Ry.  Co.  V.  Michigan  Railroad  Commission,  183  Mich.  395,  396, 150  N.  W. 
157,  holding  practice  of  railroads  to  embody  features  objected  to  by 
shippers  in  agreements  to  build  side-tracks  was  not  within  statutory 
powers  of  railroad  to  regulate  Michigan  Railroad  Commission  v.  Mich- 
igan Cent.  R.  Co.,  168  Mich.  237,  132  N.  W.  1071,  upholding  order  re- 
quiring physical  connection  at  certain  point;  State  v.  Great  Northern 
Ry.  Co.,  130  Minn.  61,  153  N.  W.  248,  upholding  order  requiring  running 
of  local  Sunday  passenger  train ;  State  v.  Chicago  etc.  Ry.  Co.,  115  Minn. 
53,  54,  131  N.  W.  860,  upholding  order  for  construction  of  side-track  to 
quarry  of  shipper;  State  v.  Tower  Lumber  Co.,  100  Minn.  43,  110  N.  W. 
256,  upholding  statute  imposing  penalty  for  interfering  with  fish  and 
game  commission  in  gathering  fish  spawn;  State  v.  Shattuck,  96  Minn. 
50,  101  N.  W.  720,  upholding  law  forbidding  sale  of  ruff^  grouse, 
whether  taken  within  or  without  State;  State  v.  Boehm,  92  Minn.  378, 
100  N.  W.  97,  upholding  law  compelling  owner  of  land  to  destroy  ynld 
mustard  thereon ;  Mississippi  Railroad  Commission  v.  Yazoo  etc.  R.  Co., 
100  Miss.  602,  56  South.  669,  order  for  physical  connection  void  where 
result  would  merely  be  for  each  road  to  furnish  terminal  facilities  for 
the  other;  Southern  Ry.  Co.  v.  State  ex  rel.  Attorney  General,  95  Miss. 
670,  Ann.  Gas.  19I2A,  225,  48  South.  238,  upholding  statute  requiring 
depot  at  every  incorporated  village;  State  v.  Missouri  etc.  Ry.  Co.,  262 
Mo.  526,  Ann.  Oas.  1916E,  949,  L.  R.  A.  I9I6G,  778,  172  S.  W.  40,  hold- 
ing void  one  cent  militia  fare  law ;  Chicago  )etc.  R.  Co.  v.  Nebraska  State 
Ry.  Commission,  85  Neb.  829,  26  L.  E.  A.  (N.  S.)  444,  124  N.  W.  482, 
upholding  order  for  erection  and  maintenance  of  freight  and  passenger 
depot  in  suburb  of  city;  State  v.  Missouri  Pac.  Ry.  Co.,  81  Neb.  27,  115 
N.  W.  618,  upholding  statute  requiring  railroad  to  construct  side-track 
to  grain  elevator;  State  v.  Pacific  Express  Co.,  80  Neb.  830,  18  L.  R.  A. 
(N.  S.)  664,  115  N.  W.  621,  upholding  statute  regulating  rates  of  ex- 
press companies ;  Corporation  Commission  v.  Seaboard  Air  Line  Ry.  Co., 
161  N.  C.  274,  76  S.  E.  556,  upholding  order  for  union  passenger  station ; 
North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co.,  151  N.  C.  452,  66^ 
S.  E.  430,  fact  that  cost  of  compliance  with  order  of  corporation  com- 
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mission   requiring   removal   of    freight    depot    to   other   part   of   city 
will  exceed  two  thousand  dollars  does  not  give  jurisdiction  to  Federal 
court ;  Reid  &  Beam  v.  Southern  Ry.  Co.,  149  N.  C.  425,  6i  S.  E.  113, 
shipper  may  recover  statutory  penalty  for  failure  to  receive  freight  for 
shipment  when  car  consigned  to  point  where  there  was  no  station,  but 
only  siding;  Corporation  Comm.  v.  Atlantic  Coast  Lane  R.  Co.,  137  N.  C. 
18,  49  S.  E.  197,  upholding  power  of  corporation  commission  to  compel 
arrival  of  train  at  station  to  connect  with  train  of  another  company; 
State  V.  Bonneval,  128  La.  910,  Ann.  Oas.  19120,  837,  55  South.  572, 
State  ex  rel.  McCue  v.  Great  Northern  Ry.  Co.,  17  N.  D.  374,  116  N.  W. 
91,  both  holding  void  statute  requiring  sale  of  one  thousand  mile  family 
tickets  at  reduced  rate ;  State  v.  Marble,  72  Ohio  St.  34, 106  Am.  St.  Bep. 
570,  70  L.  R.  A.  835,  73  N.  E.  1066,  upholding  law  regulating  practice 
of  medicine,  as  applied  to  Christian  Scientists;  Missouri  etc.  Ry.  Co.  v. 
State,  29  Okl.  655,  119  Pac.  123,  upholding  order  requiring  acquisition 
of  right  of  way  and  construction  of  track  to  depot;  Atchison  etc.  Ry. 
Co.  V.  Miller,  28  Okl.  112,  114  Pac.  1105,  upholding  order  requiring  at 
least  one  train  doily  each  way,  though  operated  at  loss  on  Sunday;  Chi- 
cago etc.  Ry.  Co.  v.  State,  23  Okl.  104,  99  Pac.  905,  holding  grain  ele-- 
vator  company  could  not  under  statute  relating  to  establishment  of 
public  service  facilities,  require  railroad  to  construct  siding  to  elevator; 
Dunlap  Lumber  Co.  v.  Nashville  etc.  Ry.  Co.,  129  Tenn.  176,  165  S.  W. 
227,  holding  mandatory  injunction  lay  to  compel  railroad  to  switch  com- 
plainants' cars  on  its  industrial  siding;  Sabre  v.  Rutland  R.  Co.,  86 
Vt.  363,  Ann.  Gaa.  1915G,  1269,  85  Atl.  700,  upholding  statute  creating 
railroad  commission  and  defining  its  powers;  Commonwealth  v.  Atlantic 
Coast  Line  R.  Co.,  106  Va.  75,  117  Am.  St.  Bep.  983,  9  Ann.  Gas.  1124, 
7  L.  B.  A.  (N.  8.)  1086,  55  S.  E.  577,  holding  void,  statute  requiring  sale 
of  five  hundred  mile  books  for  family  use  at  reduced  rate;  Norfolk  etc. 
R.  R.  Co.  v.  Commonwealth,  103  Va.  294, 49  S.  E.  41,  upholding  corporation 
commission's  power  to  regulate  change  for  placing  carp  on  customer's 
track  scales ;  State  v.  Skagit  River  Tel.  &  Tel.  Co.,  85  Wash.  39, 147  Pac. 
889,  holding  railroad  commission  had  no  power  under  statute  to  require 
physical  connection  of  telephone  companies;  Wisconsin  Telephone  Co.  v. 
Railroad  Commission,  162  Wis.  408,  156  N.  W.  621,  upholding  order  re- 
quiring physical   connection   between   competing  telephone  companies; 
Union  Lime  Co.  v.  Railroad  Commission,  144  Wis.  536,  129  N.  W.  611, 
order  for  construction  of  spur-track  held  void  as  made  without  hearing, 
and  to  be  performed  in  unreasonable  time;  dissenting  opinion  in  West- 
em  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  578,  49  L.  Ed. 
326,  25  Sup.  Ct.  133,  majority  denying  telegraph  company  right  to  enter 
upon  railroad  right  of  way;  Webb  v.  Western  Union  Tel.  Co.,  167  N.  C. 
492,  83  S.  E.  573,  arguendo. 

Distinguished  in  Houston  etc.  R.  R.  Co.  v.  Mayes,  201  U.  S.  329,  50 
L.  Ed.  775,  26  Sup.  Ct.  491,  holding  void,  as  to  interstate  shipments,  law 
penalizing  railroad's  failure  to  supply  cars.  Central  Stock  Yards  v.  Louis- 
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▼flle  etc.  Ry.,  192  U.  S.  571,  48  L.  Ed.  569,  24  Sup.  Ct.  341,  holding  rail- 
xx>ad  maintaining  stock  depot  cannot  be  compelled  to  receive  stock  billed 
to  similarly  situated  depot  on  another  line,  and  to  deliver  to  other  line; 
Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  R.  Co.,  118  Fed.  120,  63 
L.  R.  A.  213,  55  C.  C.  A.  63,  holding  State  cannot  compel  railroad  to 
transfer  stock  ears  to  connecting  road  at  intersection,  where  shipment 
is  from  point  without  the  State;  Del  Mar  Water  etc.  Co.  v.  Eshleman, 
167  Cal.  675,  676,  140  Pac.  595,  holding  order  of  railroad  commission 
void  as  requiring  corporation  owning  property  in  private  right  to  apply 
it  to  public  use. 

Power  of  State  or  public  service  commission  to  compel  public 
service  corporations  to  make  connections  with  each  other. 
Note,  Ann.  Oas.  19160,  860. 

Requiring  connection  or  joint  use  of  properties  of  public  service 
corporation  as  a  taking.  Note,  60  L.  R.  A.  (N.  S.)  653,  656, 
667. 

State  statutes  prescribing  duty  or  liability  of  connecting  carriers 
as  regulation  of  interstate  commerce.    Note,  2  Ann.  Oas.  617. 

Validity  of  statute  requiring  carrier  to  sell  ticket  for  connecting 
line.    Note,  Ann.  Oas.  1913E,  613. 

Delegation  of  power  to  regulate  carriers.  Note,  32  L.  R.  A. 
(N.  S.)  654. 

£79  U.  8.  302-306,  45  L.  Ed.  201,  21  Snp.  Ot.  124,  DULUTH  ft  L  B.  B.  00.  ▼. 
8T.  LOXnS  OOUNTT. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption 
from  taxation.    Note,  4  Ann.  Oaa.  389. 

179  XT.  8.  305-316,  45  la.  Ed.  203,  21  8up.  Ot.  94,  AVERY  v.  POPPER. 

Wtlt  of  error  lies  to  Supreme  Court  from  Judgments  of  8tat6  court  in 
actions  between  purcliasers  under  proceedings  in  Federal  courts,  if  validity 
or  construction  of  Federal  judgment  or  proceeding  in  execution  are  assailed. 
Approved  in  Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215 
Mo.  232,  114  S.  W.  1090,  Supreme  Court  of  State  has  jurisdiction 
of  appeal  where  authority  of  United  States  in  bankruptcy  is  drawn 
in  question. 

Question  of  local  or  of  general  law  involving  no  Federal  question  la  gov- 
erned by  local  law. 

Approved  in  dissenting  opinion  in  Tullock  v.  Mulvane,  184  U.  S. 
517,  46  L.  Ed.  668,  22  Sup.  Ct.  380,  majority  holding  question  whether 
any  liability  can  arise  on  injunction  bond  given  in  Federal  court  is 
Federal  question;  Lindeberg  v.  Howard,  146  Fed.  471,  8  Ann.  Oas. 
709,  77  C.  C.  A.  23,  attorneys'  fees  in  procuring  dissolution  not 
recoverable  in  action  on  injunction  bond. 

Distinguished  in  Tullock  v.  Mulvane,  184  U.  S.  507,  513,  46  L.  Ed. 
664,  666,  22  Sup.  Ct.  376,  378,  holding  question  whether  any  liability 
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can  arise  on  injunction  bond  g^ven  in  Federal  court  is  Federal  ques- 
tion. 

What  adjudications   of   State  courts  reviewable  in  Federal   Su- 
preme Court.    Note,  62  L.  B.  A.  524. 

Necessity  that  verdict  in  replevin  give  separate  valuation  of  sev- 
eral articles  involved.    Note,  Ann.  Oas.  1912D,  849. 

179  U.  8.  31&-322,  45  L.  Ed.  207,  21  Sup.  Ct  110,  IN  BE  DE  BABA. 

Under  section  5480,  Bevised  Statutes,  It  is  not  the  scheme,  but  the  de- 
posit or  taking  out  of  each  separate  letter,  that  constitutes  an  offense. 

Approved  in  Francis  v.  United  States,  152  Fed.  156,  81  C.  C.  A. 
407,  following  rule;  Mounday  v.  United  States,  225  Fed.  968,  one 
convicted  of  using  mails  to  defraud  cannot  complain,  when  not  pun- 
ished to  extent  provided  for  one  offense,  that  statute  is  void  as 
imposing  cruel  and  unusual  punishment,  deposit  of  each  letter  being 
offense;  Marrin  v.  United  States,  167  Fed.  956,  93  C.  C.  A.  351,  in- 
dictment charging  conspiracy  to  defraud  considered  and  upheld. 

Under  section  5480,  Bevised  Statutes,  court  has  power  to  give  single  sen- 
tence for  several  offenses,  in  excess  of  that  prescribed  for  one  x^ff ense. 

Approved  in  Freeman  v.  United  States,  227  Fed.  741,  Myers  v. 
Morgan,  224  Fed.  415,  139  C.  C.  A.  641,  and  Hyde  v.  United  States, 
198  Fed.  6i3,  119  C.  C.  A.  493,  all  following  rule;  Carter  v.  Mc- 
aaughry,  183  U.  S.  394,  46  L.  Ed.  261,  22  Sup.  Ct  193,  upholding 
sentence  by  court-martial  punishing  by  fine  and  imprisonment  for 
conviction  on  two  charges,  under  sixty-first  article  of  war;  Hall  v. 
United  St&tes,  162  Fed.  421,  81  C.  C.  A.  562,  and  United  States  v. 
McVickar,  164  Fed.  896,  both  holding  courts  charging  offenses  com- 
mitted in  different  periods  of  six  months  could  be  joined  in  one  in- 
dictment and  sentence  imposed  on  conviction  on  each  of  such  counts; 
Brown  v.  United  States,  143  Fed.  66,  74  C.  C.  A.  214,  cases  tried  to- 
gether for  convenience  not  subject  to  rule  limiting  offenses  charge- 
able in  one  indictment;  Chadwick  v.  United  States,  141  Fed.  247, 
72  C.  C.  A.  343,  cumulative  sentence  may  be  imposed  on  several 
counts  of  indictment;  Hanley  v.  United  States,  127  Fed.  930,  933, 
62  C.  C.  A.  561  (affirming  126  Fed.  945,  61  C.  C.  A.  668),  which  holds 
consolidation  of  three  indictments,  each  charging  separate  offense, 
using  mails  to  defraud,  does  not  prevent  sentence  for  each  of  them. 

Effect  of  excessive  sentence.    Note,  61  L.  B.  A.  (N.  S.)  378. 

179  U.  8.  32^-^27,  45  la.  Ed.  210,  21  Sup.  Ot.  113,  WABASH  B.  B.  00.  ▼. 
T0X7BVIIiI£. 

Bntry  of  Judgment  of  appellate  court  in  local  court  is  purely  minlstexial 
act. 

Approved  in  Moore  v.  Chattanooga  Electric  Ry.  Co.,  119  Tenn. 
726,  16  L.  B.  A.  (N.  S.)  978,  109  S.  W.  501,  holding  on  remand  from 
Circuit  Court  of  Appeals,  on  final  judgment,  where  jurisdiction  de- 
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peuded  on  diversity  of  citizenship^  lower  court  had  no  power  to  open 
case;  Galbreath  v.  Wallrich,  48  Colo.  132,  139  Am.  St.  Rep.  263, 
109  Pac.  419,  holding,  under  facts,  trial  court  bound  to  render  specific 
judgment  directed  by  Supreme  Court  on  remand,  irrespective  of  any 
rights  accruing  after  original  judgment  rendered. 

Attachment  must  precede  miit  in  wbich  plea  of  attachment  itf  D'ade. 
Approved  in  Wabash  R.  R.  v.  Flannigan,  192  U.  S.  36,  37,  48  L.  Ed. 
331,  24  Sup.  Ct.  225,  226,  holding  Federal  question  cannot  be  asserted 
for  first  time  in  petition  for  writ  of  error. 

Judgment  recovered  in  court  of  one  jurisdiction  is  not  subject  tp  gar- 
nishment in  proceedings  in  court  of  another  Jurisdiction. 

Approved  in  Lowenstein  v.  Levy,  212  Fed.  387,  129  C.  C.  A.  59, 
holding  when  suit  pending  in  one  State  by  principal  creditor  against 
principal  debtor,  and  jurisdiction  obtained  over  cause  of  action  and 
person  of  debtor,  same  debt  cannot  serve  as  basis  of  jurisdiction  for 
courts  of  another  State  in  suit  by  his  creditor  against  plaintiff  in 
first  suit  as  principal  defendant,  and  against  defendant  in  first  suit 
as  garnishee  defendant;  Menees  v.  Matthews,  197  Fed.  635,  judgment 
of  Federal  court  is  not  subject  to  garnishment  in  action  against  judg- 
ment creditor  in  State  court;  Elson  v.  Chicago  etc.  Ry.  Co.,  154  Iowa, 
101,  Ann.  Gas.  1914A,  955,  48  L.  B.  A.  (N.  S.)  531,  134  N.  W.  549, 
where  judgment  recovered  against  railroad  in  Missouri,  railroad  was 
not  subject  to  garnishment  proceedings  on  judgment  in  Iowa. 

Distinguished  in  Sutton  v.  Heinzle,  84  Kan.  758,  84  L.  B.  A.  (K.  S.) 
238,  115  Pac.  561,  where  judgment  of  another  State  was  satisfied 
without  debt  being  fully  paid,  under  agreement  that  balance  is  to 
be  paid,  remaining  obligation  is  subject  to  garnishment. 

Liability  of  judgment  debtor  to  garnishment  in  jurisdiction  other 
than  that  in  which  judgment  is  rendered.  Note,  Ann.  Gas. 
1914A,  957. 

Where  debt  gamishable.    Note,  67  L.  B.  A.  212. 

Garnishment  of  judgment  rendered  in  another  State.  Note,  43 
L.  B.  A.  (K.  8.)  531,  532. 

179  XT.  S.  328-336,  45  L.  Ed.  214,  21  Sup.  Gt.  125,  MASON  v.  MIS80UBI. 

State  may  classify  cities  for  purpose  of  requiring  registration  of  voters 
of  certain  class. 

Approved  in  City  of  Pond  Creek  v.  Haskell,  21  Okl.  766,  97  Pac. 
360,  following  rule;  Swafford  v.  Templeton,  108  Fed.  310,  holding 
declaration  for  illegally  denying  plaintiff  right  to  vote,  showing  sole 
ground  of  refusal  Was  plaintiff's  noncompliance  with  valid  law,  states 
no  Federal  question;  Yazoo  etc.  R.  R.  Co.  v.  West,  78  Miss.  811,  29 
South.  476,  upholding  act  of  1894,  authorizing  suit  by  State  revenue 
agent  for  unpaid  taxes. 
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Validity  of  statate  prafttjuig  for  registration  of  voters.  Note, 
Ann.  Gas.  1913B,  23,  il^ 

Conelasiveness  of  enrolled  bill.    Note,  40  L.  B.  A.  (K.  S.)  11. 

179  U.  8.  336-342,  45  L.  Ed.  220,  21  Sup.  Ot.  171,  GABLEMAN  v.  PEOBIA 
D.  ft  E.  B.  B.  CO. 

Existence  of  seiMurable  controversy,  to  warrant  removal  to  Federal  court, 
must  appear  on  face  of  plaintiff's  pleading. 

Approved  in  Helena  Power  Transmission  Co.  v.  Spratt,  146  Fed. 
313,  reaffirming  rule;  Casey  v.  Baker,  212  Fed.  256,  holding  sepa- 
rable controversy  not  shown;  Bryce  v.  Southern  Ry.  Co.,  122  Fed.  712, 
holding  insufficient  complaint  in  action  by  passenger  for  injuries, 
stating  general  allegation  of  negligence  against  railroad  engineer; 
dissenting  opinion  in  Davenport  v.  Southern  Ry.  Co.,  135  Fed.  960, 
68  C.  C.  A.  444,  majority  holding  action  against  railroad  for  negli- 
gence of  servants  not  separable. 

To  remove  Federal  question,  all  defendants  must  join. 
Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  270,  50  L.  Ed. 
187,  26  Sup.  Ct.  58,  in  application  for  removal  under  clauses  1  and 
2,  §  2,  Act  of  1887,  all  defendants  must  join ;  Blackburn  v.  Black- 
bum,  142  Fed.  903,  also  in  diversity  of  citizenship  where  no  sepa- 
rable controversy;  Miller  v.  Clifford,  133, Fed.  886,  5  Ik  R.  A.  (K.  S.) 
49,  67  C.  C.  A.  52,  when  action  not  separable  all  defendants  must 
join;  Miller  v.  Le  Mars  Nat.  Bank,  116  Fed.  553,  holding  all  defend- 
ants must  join  to  remove  suit  based  on  laws  or  Constitution  of  United 
States. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action 
against  nonresident  defendants.    Note,  11  Ann.  Gas.  963. 

Not  all  cases  against  Federal  receiver  are  removable. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604,  50  L.  Ed. 
380,  26  Sup.  Ct.  751,  applying  rule;  Bankers'  Mut.  Casualty  Co.  v. 
Minneapolis  etc.  Ry.  Co.,  192  U.  S.  384,  48  L.  Ed.  490,  24  Sup.  Ct. 
329,  holding  suit  against  railway  company  for  value  of  registered  mail 
package  does  not  arise  under  Federal  law  to  deprive  Circuit  Court 
of  Appeals  judgment  of  finality;  Central  Ohio  R.  R.  Co.  v.  Mahoney, 
183  U.  S.  694,  46  L.  Ed.  398,  22  Sup.  Ct.  936,  answering  in  negative 
questions  certified  by  Circuit  Court  of  Appeals  for  sixth  circuit;  Pep- 
per V.  Rogers,  128  Fed.  988,  holding  suit  by  Federal  receiver  cannot 
be  removed  in  absence  of  Federal  question;  Bottom  v.  National  R. 
Bldg.  etc.  Loan  Assn.,  123  Fed.  745^  746,  holding  Circuit  Court  has 
jurisdiction  of  suit  by  receiver  appointed  thereby  to  foreclose  mort- 
gage of  insolvent  loan  association. 

Distinguished  in  Coster  v.  Parkersburg  etc.  R.  Co.,  131  Fed.  117, 
iind  Buckhannon  etc.  R.  Co.  v.  Davis,  135  Fed.  711,  68  C.  C.  A  345, 
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actions  to  condemn  crossing  oyer  rylTOad  right  of  way;  Rogers  v. 
Chippewa  Circuit  Jndge,  136  Mich.  Wp97  N.  W.  155,  refusing  to  en- 
join receiver  from  chaiging  more  for  telephone  service  than  permitted 
by  town  ordinance. 

Act  of  1887-88  abrogated  the  rule  that  receiver  could  not  be  mied  with- 
out appointing  court's  permission. 

Approved  in  Malott  v.  Hawkins,  159  Ind.  130,  63  N.  E.  309,  hold- 
ing action  may  be  maintained  in  State  court  against  receiver  for 
killing  of  decedent,  without  leave  of  Federal  court  appointing  re- 
ceiver; Malott  V.  State  ex  rel.  Board  of  Commrs.  of  Clay  Co.,  158 
Ind.  679,  64  N.  E.  458,  holding  demurrable  an  application  for  man- 
damus to  compel  receiver  to  restore  highway,  where  application  did 
not  allege  appointment  by  Federal  court;  State  .v.  Frost,  113  Wis. 
646,  651,  89  N.  W.  920,  921,  holding  information  in  equity  to  enjoin 
Fedenal  receiver  from  destroying  railroad  discloses  Federal  question. 

Amenability  of  Federal  receivership  to  process  of  courts  other 
than  appointing  court.    Note,  S  Ann.  Oas.  117. 

Beceiver  appointed  by  Federal  court  may  be  sued  in  tliat  courts  such 
suit  being  regarded  as  ancillary,  or  in  State  court. 

Approved  in  Betts  v.  Bisher,  213  Fed.  583,  130  C.  C.  A.  161,  fol- 
lowing rule;  Chicago  Great  Western  R.  Co.  v.  Hulbert,  205  Fed.  251, 
125  C.  C.  A.  98,  leave  to  sue  receiver  in  court  appointing  him  is  not 
required;  Smith  v.  Jones  Lumber  etc.  Co.,  200  Fed.  650,  651,  Federal 
court  appointing  receiver  cannot  stay  suit  against  him  on  tort  in 
State  court;  Love  v.  Louisville  etc.  R.  Co.,  178  Fed.  509,  and  Dale 
v.  Smith,  182  Fed.  363,  364,  both  holding  fact  that  defendants  are 
receivers  of  railroad  appointed  by  Federal  court  does  not  make  suit 
removable  as  involving  Federal  question;  Rural  Home  Tel.  Co.  v. 
Powers,  176  Fed.  988,  989,  remanding  to  State  court  suit  against  re- 
ceiver on  ground  that  Federal  question  did  not  appear  from  plaintiff's 
statement  of  claim;  People's  United  States  Bank  v.  Goodwin,  160 
Fed.  731,  action  for  libel  not  removable  on  averments  in  removal 
petition  that  acts  complained  of  were  done  by  defendants  as  officers 
of  United  States;  Vandalia  Ry.  Co.  v.  Keys,  46  Ind.  App.  366,  91 
N.  E.  178,  suit  against  receiver  of  railroad  for  personal  injuries  lies 
in  State  court,  though  order  of  Federal  court  directed  receiver  to  re- 
store property  to  railroad  and  railroad  to  assume  liabilities  of  re- 
ceiver, and  continued  receiver  for  purpose  of  adjustment  of  claims  by 
or  against  him;  JeflPery  v.  Osborne,  145  Wis.  354,  129  N.  W.  933,  ap- 
pointment of  receiver  for  railroad  while  condemnation  proceedings 
by  it  were  pending  on  appeal  did  not  authorize  removal  to  Federal 
court  on  second  trial. 

Distinguished  in  Allen  v.  St.  Louis  etc.  R.  Co.,  184  Mo.  App.  495, 
170  S.  W.  456,  receivers  appointed  by  Federal  court  cannot  be  made 
parties,  over  their  objection,  to  suit  on  cause  of  action  arising  be- 
fore receivership;  Bransford  v.  Black,  4  Tenn.  Civ.  721,  suit  against 
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trustee  in  bankraptoy  for  negligenee  in  conducting  sale,  which  was 
ratified  ]i)y  bankruptcy  court|  does  not  lie  in  State  court. 

Miscellaneous.  Cited  in  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed. 
328.  27  Sup.  Ct.  783,  dismissed  for  want  of  jurisdiction  on  authority  of 
principal  case. 

179  U.  B.  346-388,  46  L.  Ed.  224,  21  Bup.  Ot.  182,  AUSTIN  V.  TENNESSEE. 

<«Conmierce  clause"  does  not  of  its^  override  State  action  under  police 
power. 

Approved  in  United  States  v.  Swift  &  Co.,  122  Fed.  533,  holding  inter- 
state as  well  as  domestic  commerce  is  subject  to  police  and  taxing  power 
of  State;  Cook  v.  Marshall  Co.,  119  Iowa,  388,  389,  393,  93  N.  W.  373, 
374,  375,  upholding  Code,  §  5007,  assessing  tax  of  three  hundred  dollars 
on  persons  selling  cigarettes,  not  applying  to  jobbers  doing  interstate 
business. 

Distinguished  in  United  States  v.  Adams  Exp.  Co.,  119  Fed.  244,  hold- 
ing '^ commerce  clause"  not  involved  in  prosecution  of  common  carrier 
for  carrying  on  liquor  business  without  license. 

State  may  regiOate  or  prohibit  sale  of  cigarettes,  after  removal  from 
original  package  in  wldch  imported. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  79,  68  L.  Ed.  869,  34  Sup.  Ct.  564,  destruction  of 
bridge  across  which  interstate  railroad  passes  cannot  be  justified  by  fact 
that  it  aids  drainage  district;  Simpson  v.  Shepard,  230  U.  S.  411,  Ann, 
Cas.  1916A,  18,  48  L.  B.  A.  (N.  8.)  1161,  67  L.  Ed.  1646,  33  Sup.  Ct.  729, 
upholding  in  part  rates  fixed  by  State  railroad  commission ;  Williams  v. 
Walsh,  222  U.  S.  424,  66  L.  Ed.  266,  32  Sup.  Ct.  137,  upholding  State 
statute  regulating  sale  of  black  powder;  Geiger- Jones  Co.  v.  .Turner, 
230  Fed.  239,  holding  void  Ohio  ''blue  sky  law"  of  1913  as  burden  on 
interstate  commerce  in  stocks  and  bonds;  Wiseman  v.  Tanner^  22  Fed. 
701,  710,  upholding  statute  prohibiting  taking  of  fees  for  procuring  em- 
ployment for  workers ;  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  holding 
Arkansas  two-cent  fare  law  confiscatory;  Ex  parte  Eaglesfield,  180  Fed. 
561,  562,  city  cannot  tax  sale  of  cargo  of  potatoes  brought  in  from 
another  State ;  Logan  &.  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  585,  up- 
holding statute  prohibiting  telegraph  company  from  aiding  others  to 
engage  in  prohibited  business ;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. 
880,  law '  providing  for  inspection  and  grading  of  g^ain  at  certain  city 
not  void  as  denying  equal  protection  of  laws;  Moog  v.  State,  145  Ala. 
85,  88,  41  South.  169,  holding  void  statute  prohibiting  soliciting  of 
liquor  orders  to  be  shipped  into  State;  Mobile  etc.  R.  Co.  v.  Spenny, 
12  Ala.  App.  409,  67  South.  751,  holding  valid  and  applying  to  white 
officer  in  charge  of  negro  prisoner,  statute  requiring  separate  passenger 
aecommodations  for  white  and  colored  races;  Stubbs  v.  People,  40  Colo. 
XVin— 43 
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427, 122  Am.  St.  Rep.  1068, 13  Ann.  Oas.  1025,  11  L.  R.  A.  (|^.  JS.)  1071, 

90  Pac.  1118,  statute  prohibiting  docking  and  importation  and  use  of 
doeked  horses  is  void  so  far  as  relating  to  horses  used  by  owners  bring- 
ing them  from  other  States;  State  v.  Butterfield  Live  Stock  Co.,  17 
Idaho,  447, 134  Am.  St.  Rep.  263,  26  L.  R.  A.  (N.  S.)  1224,  106  Pac.  457, 
holding  void  statute  imposing  head  tax  on  sheep  brought  in  from  other 
States  for  grazing;  City  of  Zion  v.  Behrens,  262  lU.  513^  Ann.  Oas^ 
1915A,  1057,  51  Ik  R.  A.  (N.  S.)  562,  104  N.  E.  837,  holding  void  ordi- 
nance prohibiting  use  of  tobacco  in  streets  and  parks;  People  v.  Price, 
257  m.  595,  Ann  Gas.  1914A,  1154,  101  N.  E.  199,  upholding  statute  pro- 
hibiting sale  of  adulterated  food;  Pittsburgh  etc.  Ry.  Co.  v.  State,  172 
Ind.  162,  87  N.  E.  1040,  upholding  *'full  crew"  law;  State  v.  Lowry,  166 
Ind.  377,  9  Ann.  Oba.  350,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  729,  statute 
prohibiting  keeping  for  sale  and  owning  cigarettes  construed  not  to 
apply  to  keeping  and  smoking  of  those  imported  in  original  packages; 
State  V.  Kirmeyer,  88  Kan.  601, 128  Pac.  1118,  holding  under  facts,  citi- 
zen whose  business  was  prohibited  in  State,  could  not,  by  moving  stock 
across  State  line  and  receiving  orders  there,  evade  State  law;  Ex  parte 
Williams,  79  Kan.  223,  98  Pac.  781,  upholding  statute  regulating  sale 
of  black  powder;  Louisville  v.  Wehmhoff,  116  Ky.  848,  79  S.  W.  202, 
ordinance  forbidding  transmission  of  pool-room  telegrams  from  another 
State  valid;  State  v.  Hyman,  98  Md.  618,  64  L.  R.  A.  687,  57  Atl.  10,  up- 
holding law  regulating  sweat-shops;  Commonwealth  v.  Maletsky,  203 
Mass.  245,  248,  24  L.  R.  A.  (N.  8.)  1168,  89  N.  E.  246,  248,  holding  void 
ordinance  prohibiting  use  of  buildings  for  rag-picking  without  consent 
of  fire  chief;  People  v.  Smith,  147  Mich.  396,  110  N.  W.  1104,  upholding 
license  tax  on  peddlers,  excepting  certain  classes;  Welch  v.  Dean,  49 
Mont.  267,  141  Pac.  549,  State  may  provide  for  inspection  of  nursery 
stock  brought  into  State;  Borden's  Condensed  Milk  Co.  v.  Board  of 
Health,  81  N.  J.  L.  224,  225,  80  Atl.  33,  upholding  ordinance  designed  to 
prohibit  sale  of  milk  from  diseased  cows ;  Ex  parte  Boyce,  27  Nev.  348, 
357,  65  L.  R.  A.  47,  75  Pac.  10,  13,  upholding  eight-hour  law  in  mines 
and  smelters ;  State  v.  Olson,  26  N.  D.  319,  322,  329,  144  N.^  W.  667, 
668,  671,  upholding  statute  prohibiting  traffic  in  snufE;  State  v.  Williams, 
146  N.  C.  631,  14  Ann.  Oaa.  562,  17  L.  R.  A.  (K.  8.)  299,  61  S.  E.  65, 
holding  void  statute  prohibiting  any  person  from  carrying  into  a  county 
more  than  one-half  gallon  of  liquor  in  one  day;  Ex  parte  Wilson,  6  Okl. 
Cr.  472, 119  Pac.  605,  holding  void  statute  prohibiting  possession  of  more 
than  one  quart  of  alcoholic  liquors;  McCord  v.  State,  2  Okl.  Cr.  222,  101 
Pac.  283,  prohibitory  law  did  not  extend  to  interstate  shipment  of  beer 
seized  before  delivery  to  consignee;  State  v.  Peet,  80  Vt.  456,  130  Am. 
8t.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  holding  void  statute 
penalizing  keeping  with  intent  to  ship  from  State  flesh  of  calf  less  than 
four  weeks  old  when  killed. 

Rig^t  of  State  to  prohibit  importation  of  cigarettes.    Note,  9  Ann. 
Oas.  860. 
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.Where  dgarettes  are  Imported  in  packages  of  ten  tbrown  looiiely  lii 
baskets,  sncli  packages  are  not  original  packages  within  meaning  of  law,  and 
are  not  protected  against  police  laws  of  State. 

Approved  in  Price  v.  Illinois,  238  U.  S.  455,  50  L.  Ed.  1046,  35  Snp. 
Ct.  892,  court  will  not  assume  that  goods  are  shippeil  from  State  to 
State  in  small  retail  package  where  character  of  shipment  not  shown; 
McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas.  1915A,  30,  47  L.  R.  Ai 
(N.  8.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.  431,  quaere  as  to  meaiiing;  of 
''original  unbroken  package, '^  and  ''broken  package,"  as  used  in  Food 
and  Drug  Act;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  where  large  number  of  bottles  in  separate  packages 
are  contained  in  one  case,  each  bottle  is  not  protected  as  original  package 
from  State  statute;  Jewel  Tea  Co.  v.  Lee's  Summit,  198  Fed.  536, 
Rearick  v.  Pennsylvania,  203  U.  S.  511,  51  L.  Ed.  297,  27  Sup.  Ct..  159, 
both  holding  statute  requiring  license  fee  for  sale  by  solicitor  for  for- 
eign corporation  of  goods  shipped  in  separate  packages  for  each  pur- 
chaser held  void ;  Co<^  v.  Marshall  Co.,  196  U.  S.  269,  271,  275,  104  Am. 
St.  Sep.  299,  49  L.  Ed.  475,  477,  25  Sup.  Ct.  233,  where  the  packages 
of  cigarettes  were  not  carried  in  baskets;  United  States  v.  Sixty-SP'ive 
Casks  Liquid  Extracts,  170  Fed.  454,  where  liquid  in  casks  is  shipped  in 
carload  lots,  cask  and  not  carload  is  "original  package'';  Southern  Ry. 
Co.  V.  Greensboro  etc.  Coal  Ca,  134  Fed.  91,  carloads  of  coal  subjects  of 
interstate  commerce  until  delivery  to  consignee;  State  v.  Eckenrode,  148 
Iowa,  190,  127  N.  W.  62,  shipments  into  State  of  orders  for  different 
customers,  solicited  by  agent,  and  packed  in  box  does  not  fall  within 
scope  of  State  law  as  to  misbranding  of  packages;  Crigler  v.  Common- 
wealth, 120  Ky.  523,  87  S.  W.  278,  279,  whisky  made  in  State  and  shipped 
to  Ohio  in  order  to  be  reshipped  in  retail  quantities  to  consumers  in 
local  option  territory  in  State  to  fiiU  orders  taken  by  distiller's  agents 
is  not  subject  of  interstate  commerce;  American  Mfg.  Co.  v.  City  of  St. 
Louis,  238  Mo.  276,  142  S.  W.  299,  holding  jute  butts  imported  by 
manufacturer  to  be  made  into  bags  not  subject  to  State  tax;  Ex  parte 
Agnew,  89  Neb.  310,  Ann.  Oas.  19120,  676,  35  L.  B.  A  (N.  8.)  836,  131 
N.  W.  819,  upholding  statute  requiring  food  packages  offered  for  sale 
to  be  marked  with  net  weight  of  contents;  Smith  v.  Wilkins,  164  N.  C. 
147,  148,  80  S.  E.  173,  peddler's  tax  applies  to  one  receiving  large  ship- 
ments of  medicines,  and  opening  them  and  disposing  of  separate  articles ; 
State  V.  Hanner,  143  N.  C.  638,  24  Ik  B.  A.  (N.  S.)  1,  57  S.  E.  156,  hold- 
ing size  of  package  material  in  prosecution  for  sale  of  liquor  shipment 
without  license;  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  531,  47 
S.  E.  666,  667,  tax  on  stove  dealers  void  as  to  sales  by  sample  of  stoves 
to  be  imported;  State  v.  Armour  &  Co.,  27  N.  D.  200,  201,  145  N.  W. 
1042,  where  pails  of  lard  are  brought  in  in  crates  containi^g  twenty 
pails,  the  crate  is  the  original  package;  Western  Refining  Co.  ,v.  Dalton, 
131  Tenn.  333,  174  S.  W.  1139,  shipment  of  oil  in  tank-car  and  barrels 
in  separate  car  to  point  in  State  to  fill  local  orders  held  within  protecr 
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tion  of  commerce  clause;  Loverin  &  Brown  Co.  v.  Tansil,  118  Tenn.  722, 
102  S.  W.  79,  holding,  nnder  facts,  foreign  corporation,  soliciting  by 
agent  and  shipping  to  him  for  delivery  and  collection,  was  subject  to 
retail  dealers'  license  tax;  McDermott  v.  State,  143  Wis.  38,  21  Amu 
Oas.  1815,  126  N.  W.  891,  893,  cans  of  syrup  received  in  box  and  re- 
moved for  sale  are  subject  to  State  law  as  to  misbranding;  United  States 
v.  Brown,  224  Fed.  136,  arguendo. 

Distinguished  in  Kirmeyer  v.  Kansas,  236  U.  S.  573,  59  L.  Ed.  725,  '35 
Sup.  Ct.  419,  packages  in  which  goods  were  transported  in  interstate 
commerce  held  to  be  those  customarily  used,  and  not  mere  device  to 
defeat  policy  of  State. 

What  constitutes  ''original  package''  as  applied  to  interstate  ship- 
ments.   Notes,  12  Ann.  Oae.  1116, 1117;  Ann.  Oas.  19120,  679. 

What  constitutes  original  or  unbroken  package.  Note,  89  L.  B.  A. 
(N.  S.)  1052,  1058,  1054,  1055. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  E.  A.  664. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  47. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  of  removed'  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 

179  U.  S.  388>^95,  46  L.  Ed.  244,  21  Bup.  Ct.  101,  CfHEBAPEAKE  ETC.  B.  B. 
00.  V.  KENTUOKT. 

Separate  coach  law  of  Kentucky  construed  as  applied  only  to  Intrastate 
commerce,  Is  not  void  under  commerce  clause. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  972,  973,  109 
C.  C.  A.  110,  and  McCabe  v.  Atchison  etc.  Ry.  Co.,  236  U.  S.  160,  59 
L.  Ed.  174,  35  Sup.  Ct.  69,  both  holding  Oklahoma  statute  similarly  con> 
strued,  is  valid ;  Chiles  v.  Chesapeake  etc.  Ry.  Co.,  218  U.  S.  77,  54  L.  Ed. 
939,  30  Sup.  Ct.  667,  upholding  Kentucky  separate  coach  law  applied 
to  colored -passenger  riding  on  ticket  to  point  beyond  State,  in  absence 
of  congressional  action;  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  408, 
409,  67  South.  750,  holding  separate  coach  law  valid,  as  appljring  to 
white  sheriff  traveling  in  charge  of  colored  prisoner ;  Patterson  v.  Taylor, 
51  Fla.  284,  40  South.  496,  upholding  ordinance  to  effect  separation  of 
races  on  street-cars;  Rowley  v.  Clarke,  162  Iowa,  755,  144  N.  W.  917, 
construing  and  upholding  as  construed,  statutes  providing  tax  levy 
for  State  caprtol;  Commonwealth  v.  Illinois  Cent.  Ry.  Co.,  141  Ky.  505, 
133  S.  W.  1159,  railroad  is  not  liable  under  separate  coach  law  for 
hauling  car  of  sleeping-car  company  which  contained  no  separate  ac- 
commodations for  negroes;  Chiles  v.  Chesapeake  etc.  Ry.  Co.,  125  Ky. 
309, 11  L.  R.  A.  (N.  S.)  268,  101  S.  W.  389,  holding  railroad  could  inde- 
pendently of  statute  adopt  rules  requiring  white  and  colored  passengers 
to  ride  separately  when  equal  accdmmodations  furnished;  Berea  College 
V.  Commonwealth,  123  Ky.  219,  124  Am.  St  Bep.  344,  18  Ann.  Oas.  3S7, 
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94  S.  W.  626,  upholding  statute  prohibiting  teaching  of  white  and  col- 
ored students  in  same  school;  Hart  v.  State,  100  Md.  609,  60  Atl.  461, 
sustaining  act  separating  white  and  colored  passengen  on  intrastate 
journeys ;  Morrison  v.  State,  116  Tenn.  649,  562,  96  S.  W.  497,  498,  up- 
holding statute,  authorizing  provision  for  division  line  on  street-cars-  for 
white  and  colored  passengers;  Hopkins  v.  City  of  Richmond,  117  Va. 
724,  86  S.  E.  147,  upholding  ordinance  providing  for  segregation  of 
races  in  municipality;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed..  493, 
aiguendo. 

Distinguished  in  dissenting  opinion  in  McCabe  v.  Atchison  etc.  Ry. 
Co.,  186  Fed.  980,  981,  985,  986,  109  C.  C.  A.  110,  majority  upholding 
Oklahoma  separate  coach  law. 

Statute  requiring  separation  of  races  as  applicable  to  interstate 
^     passengers.    Note,  Ann.  Oas.  1915B,  617. 

Carrier's  right  to  separate  passengers  because  of  race.    Note,  11 
L.  B.  A.  (N.  S.)  269. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B^  A.  576. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  8. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  490,  customary 
to  take  writ  of  error  to  Federal  Supreme  Court  from  Kentucky  Court  of 
Appeals. 

179  U.  8.  395-398,  45  L.  Ed.  248,  21  Sup.  Ct.  205,  OIKCINNATI  ST.  BT.  00. 
V.  SNEIiL. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517. 

Miscellaneous.  Cited  in  Cincinnati  Street  R.  Co^  v.  Snell,  193  U.  S. 
33,  48  L.  Ed.  606,  24  Sup.  Ct.  319,  for  history  of  case. 

179  U.  S.  399-404,  46  L.  Ed.  249,  21  Sup.  Ot.  21,  DAVIS  v.  BUBKE. 

Habeas  corpus  will  not  ordinarily  be  granted  by  Federal  courts  until 
appeal  to  the  State  co.iirt8  has  been  ezbausted. 

Approved  in  Wimbish  v.  Jamison,  199  U.  S.  599,  50  L.  Ed.  327,  26 
Sup.  Ct.  747,  following  rule;  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26 
Sup.  Ct.  602,  denying  habeas  corpus  to  person  convicted  in  District  Court 
of  bringing  liquor  into  Indian  country,  where  sentence  had  expired  before 
hearing ;  Gusman  v.  Marrero,  180  U.  S.  87,  45  L.  Ed.  438,  21  Sup.  Ct.  295, 
holding  action  by  private  person  against  sheriff  for  release  of  another 
cannot  be  maintained  on  grounds  of  friendship  of  plaintiff  for  prisoner; 
In  re  Dowd,  133  Fed.  753,  denying  habeas  corpus  to  one  imprisoned  for 
violating  injunction  issued  in  suit  to  prevent  frauds  in  elections;  Ex 
parte  Powers,  129  Fed.  991,  no  habeas  corpus  pending  action  of  State 
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court;  State  y.  Davis,  7  Idaho,  777,  65  Pae.  430,  denying  application 
for  certificate  of  probable  cause  for  appeal  from  order  denjring  new 
trial,  where  application  for  new  trial  not  filed  within  three  years  after 
judgment. 

Oonstltatlonal  pxorlslon  of  Idalio  for  profecutioii  of  felonies  l>y  infor- 
mation is  valid. 

Approved  in  Lem  Woon  v.  Oregon,  229  U.  S.  589,  57  L.  Ed.  1842, 
33  Sup.  Ct.  783,  upholding  information  law  of  Or^on;  In  re  Mc- 
Naught,  1  Okl.  Or.  558,  99  Pac.  253,  State  may  prosecute  on  infor- 
mation. 

Constitutionality  of  statute  providing  for  prosecution  for  felony 
by  information  without  indictment.    Note,  6  Ann.  Oas.  645. 

Sufficiency    of   information,   without    indictment,   in   conmion-law 
felonies.      Note,  1  L.  R.  A.  (N.  S.)  1153. 

Self -executing  provision  of  ConstitntionB.    Note,  7  Ann.  Oas.  627, 
628. 

A  constitntlonal  provision  Is  self-ezeentlng  wben  it  supplies  rule  by 
means  of  which  the  right  given  may  be  enjoyed  and  protected,  or  duty  im- 
posed be  enforced,  sad  it  is  not  self-ezecvtlng  when  it  merely  Indicates 
pzincijHM.  • 

Approved  in  Town  of  Lyons  v.  Longmont,  54  Colo.  117,  129  Pac. 
200,  provision  of  Constitution  for  rights  of  way  for  ditches  and 
canals  held  self-executing;  Katz  v.  Herrick,  12  Idaho,  25,  86  Pac. 
878,  and  Model  Heating  Co.  v.  Magarity,  2  Boyce  (Del),  468,  L.  R.  A. 
1915B,  665,  81  Atl.  397,  both  holding  provision  of  Constitution  pro- 
hibiting foreign  corporations  from  engaging  in  business  in  State  with- 
out agent  for  service  of  process  is  not  self -executing;  Day  v.  Day,  12 
Idaho,  562,  10  Ann.  Oas.  260,  86  Pac.  532,  provision  that  courts  admin- 
ister justice  without  prejudice  held  self -executing;  Spratt  v.  Helena 
Power  etc.  Co.,  37  Mont.  78,  94  Pae.  634,  provision  of  Constitution 
declaring  use  of  waters  appropriated  for  sale  to  be  public  use  held 
self-executing;  State  v.  Duncan,  265  Mo.  42,  Ann.  Oas.  1916D,  1,  175 
S.  W.  945,  provision  for  discontinuing  township  organization  held  self- 
executing;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  559,  132  S.  W. 
1095,  short-haul  clause  of  Constitution  held  self-executing;  Lanigan 
V.  Town  of  Gallup,  17  N.  M.  633,  131  Pac.  999,  provision  of  Con- 
stitution relating  to  municipalities  contracting  debt  held  not  self- 
executing;  Kitchin  v.  Wood,  154  N.  C.  568,  70  S.  E.  996,  provision 
for  levy  of  capitation  tax  equal  to  property  tax  on  given  amount 
held  self-executing;  State  ex  rel.  Edwards  v.  Millar,  21  Okl.  461,  96 
Pac.  752,  provision  of  Constitution  in  respect  to  providing  funds  for 
public  utilities  held  self -executing;  Rea  v.  State,  3  Okl.  Cr.  278,  189 
Am.  St.  Rep.  954,  105  Pac.  385,  and  Ex  parte  Hudson,  3  Okl.  Cr. 
'394,  106  Pac.  641,  both  holding  provision  of  Constitution  that  jus- 
tice be  administered  without  delay  to  be  self -executing ;  Coguenham 
V.  Avoca  Drainage  District,  130  La.  329,  57  South.  991,^  arguendo. 
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179  U.  8.  405^14,  45  I..  Ed.  252,  21  Sap.  (H.  206,  TTLSB  V.  jm>aE8  OF 
COUBT  OF  BEOISTBATION. 

Party  not  paraonally  Injured  liy  »  statottf  If  not  entitled  to  qnestlon  its 
▼sUdity. 

Approved  in  MeCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  8.  162,  59 
L.  Ed.  175,  35  Sup.  Ct.  69,  holding  injunction  did  not  lie  against 
enforcement  of  alleged  invalid  law  where  complainant  did  not  show 
injury  to  himself,  but  that  others  might  be  injured  by  it;  Missouri 
etc.  Ry.  Co.  v.  Cade,  233  U.  8.  648,  58  L.  Ed.  1187,  34  Sup.  Ct.  678, 
defendant  corporation  cannot  assail  statute  as  denying  equal  protec- 
tion because  benefits  do  not  inure  to  plaintiffs;  Farmers'  etc.  Sav. 
Bank  v.  Minnesota,  ^232  U.  S.  530,  58  K  Ed.  718,  34  Sup.  Ct.  354, 
where  statute  did  not  discriminate  against  plaintiff  savings  bai^k,  it 
could  not  be  considered  whether  it  discriminated  against  other  classes 
of  banks;  Rosenthal  v.  New  York,  226  U.  S.  271,  Ann^  Oas.  1914B, 
71,  57  L.  Ed.  217,  33  Sup.  Ct.  27,  one  not  included  in  class  established 
by  police  statute  cannot  complain  of  injury  to  persons  of  that  class; 
Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  550,  56  L.  Ed.  1201, 
32  Sup.  Ct.  784,  plaintiff,  who  is  doing  large  business,  cannot  com- 
plain that  statute  relating  to  that  business  discriminates  against  those 
doing  small  business;  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S. 
78,  Ann.  Oas.  19120,  160,  55  L.  Ed.  877,  31  Sup.  Ct.  337,  where  facts 
alleged  by  one  contesting  validity  of  statute  took  him  out  of  its  oper- 
ation, he  could  not  complain;  Southern  Ry.  Co.  v.  King,  217  U.  S. 
534,  54  L.  Ed.  872,  30  Sup.  Ct.  594,  railroad  caHnot  question  validity 
of  Geoigia  blow-post  law  when  pleading  fails  to  show  injury;  First 
f^at.  Bank  v.  City  Council  of  Estherville,  215  U.  S.  346,  54  L.  Ed. 
227,  30  Sup.  Ct.  152,  holding  validity  of  State  statute  taxing  banks 
was  not  drawn  in  question  by  one  affected  by  decision  of  State  court 
in  favor  of  its  validity;  County  Court  v.  West  Virginia,  208  U.  S. 
197,  52  L.  Ed.  452,  28  Sup.  Ct.  275,  County  Court  of  West  Virginia 
has  no  personal  interest  in  amount  of  tax  levy  made  by  it  to  give 
Supreme  Court  jurisdiction  to  review  instance  decision  of  State  Su- 
preme Court  that  levy  is  excessive;  Hooper  v.  Burr,  194  U.  S.  419, 
48  L.  Ed.  1050,  24  Sup.  Ct.  706,  rights  of  purchaser  at  mortgage  sale 
not  affected  by  changes  in  law  of  redemption  made  prior  to  sale; 
Smith  V.  Indiana,  191  U.  S.  148,  48  L.  Ed.  127,  24  Sup.  Ct.  52,  hold- 
ing county  auditor  has  no  personal  interest  warranting  writ  of  error 
to  review  State  decision  requiring  deduction  of  mortgage  from  as- 
sessed value  of  premises;  Davis  etc.  Mfg.  Co.  v.  Loa  Angeles,  189 
U.  S.  220,  47  L.  Ed.  781,  23  Sup.  Ct.  501,  holding  subcontractor  can- 
not obtain  injunction  to  prevent  enforcement  of  municipal  ordinances 
prohibiting  erection  of  structures;  Turpin  v.  Lemon,  187  U.  S.  60, 
47  L.  Ed.  75,  23  Sup.  Ct.  24,  holding  plaintiff  cannot  avoid  tax  sale 
on  ground  of  defective  return,  without  showing  noncompliance  with 
law  in  sale;  Bi^^cr  v.  Rykcr,  184  U.  S.  696,  46  L.  Ed.  768,  22  Sup. 
Ct.   938,  dismissing  writ  of  error  to  Supreme  Court  of  Kansas  for 
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want  of  jurisdiction;  Brophy  v.  Kelly,  211  Fed.  28,  128  C.  C.  A. 
382,  defendant  having  ample  notice  cannot  question  yalidity  of  stat- 
ute for  service  by  publication  on  ground  that  notice  provided  is 
inadequate;  Commonwealth  v.  Goldburg,  167  Ky.  102,  180  S.  W.  71, 
defendant  cannot  complain  that  search-warrant  statute  violates  Con- 
stitution in  other  respects  than  that  affecting  him;  State  v.  Sutton, 
83  N.  J.  L.  48,  84  Atl.  1058,  validity  of  ordinance  granting  free 
fare  on  street-cars  to  public  officers  will  not  be  determined  as  to  any 
other  class  of  officers  than  that  to  which  plaintiff  demanding  right  there- 
under complains. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  621,  680. 

Torrens  Acts.    Note,  12  Ann.  Oas.  834. 

179  U.  8.  415-441,  45  L.  Ed.  256,  21  Sup.  Ct  183,  HUJITTINQ  ELEVATOB 
OO.  ▼.  B08WOBTH. 

Dealings  and  conduct  of  parties  in  executing  contract  may  dispel  aU 
question  of  proper  Interpretation  to  be  given  it. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomeiy  Traction 
Co.,  219  Fed.  974,  conduct  of  parties  under  contract  to  furnish  elec- 
tric power,  claimed  valid,  considered  and  held  to  fix  their  status. 

Provision  in  contract  for  compensatioii  for  terminal  association  for  mov- 
ing cars  does  not  make  cars  deposited  in  terminal  for  railway  company  to 
be  at  risk  of  aoodation. 

Approved  in  Famsworth-Evans  Co.  ▼.  Chicago  etc.  R.  Co.,  12^ 
Tenn.  59,  157  S.  W.  899,  custom  of  hauling  cars  by  engine  of  con- 
necting carrier  to  track  for  inspection,  for  which  charge  was  made  to 
initial  carrier,  does  not  show  actual  possession  by  connecting  carrier 
before  inspection  and  acceptance. 

Bailroad  company  is  liable  as  warduraseman  for  goods  awaltiBg  orders 
in  terminal  company's  hands. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Bos^orth,  179  U.  S.  442, 
443,  445,  46  L.  Ed.  268,  269,  21  Sup.  Ct.  183,  holding  railroad  liable 
to  connecting  carrier  for  loss  of  latter's  cars  by  fire  while  standing 
in  yard  of  terminal  company  awaiting  orders. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note, 
31  L.  B.  A.  (N.  S.)  98. 

179  U.  S.  442-443,  45  L.  Ed.  287,  21  Sup.  Ot.  183,  OHXCAGO,  M.  ft  8T.  P. 
B.  B.  00.  V.  B08W0BTH. 

Not  cited. 

179  U.  &  443-444,  45  L.  Ed.  268,  21  Sup.  Ot  194,  BAX7  ▼.  BOSWOBTH. 

Not  cited. 
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179  U.  8.  444-445,  46  I^  Ed.  268,  21  Bnp.  Ot.  104,  BMWOBTH  ▼•  OABB» 
BYBEB  ft  BHQISB  GO. 

Not  cited. 

179  U.  8.  445-466,  46  L.  Ed.  269,  21  Sup.  Ot.  201,  BEYMANIT  BBEWIKa 
CO.  V.  BBI8TEB. 

Statute  tajdng  business  of  dealijig  in  Intoxicating  liqnors  is  valid  as 
applied  to  corporation  baying  principal  place  of  business  in  anotber  8tate» 
and  manufacturing  beer  tbere  wbicb  it  sends  into  8tate  in  barrels  or  cases 
for  sale. 

Approved  in  Phillips  v.  City  of  Mobile,  208  U.  S.  479,  52  L.  Ed, 
581,  28  Sup.  Ct.  370,  upholding  ordinance  imposing  license  tax  on 
vendors  of  beer  by  barrel,  though  beer  introduced  into  State  in 
original  package;  Evansville  Brewing  Assn.  v.  Excise  Commission, 
225  Fed.  209,  210,  211,  holding  statute  imposing  license  tax  on  agency 
of  foreign  vendor  in  State  was  not,  under  act  of  Congress  subjecting 
liquors  shipped  into  State  to  laws  of  State  after  delivery,  void  as 
taxing  interstate  commerce;  Board  of  Commrs.  of  Johnson  County 
V.  Johnson,  173  Ind.  85,  89  N.  E.  594,  holding  statute  relating  to 
taxation  of  banks  not  void  because  providing  dif^drent  modes  for 
assessing  incorporated  and  unincorporated  banks;  Marconi  Wireless 
Tel.  Co.  V.  Commonwealth,  218  Mass.  571,  Ann.  Oaa.  19160,  214,  106 
N.  E.  316,  holding  foreign  corporation  maintaining  local  sales  office 
in  State  was  subject  to  excise  tax  imposed  by  foreign  corporation 
law;  State  v.  Parker  Distilling  Co.,  236  Mo.  290,  139  S.  W.  473, 
upholding  statute  taxing  manufacturers  and  dealers  in  liquors,  except 
where  made  from  State  products;  Freadrich  v.  State,  89  Neb.  353, 
34  L.  R.  A.  (N.  8.)  650,  131  N.  W.  622,  statute  providing  foods  put 
np  in  packages  for  sale  by  persons  other  than  retailers  shall  be 
branded  with  net  weight  of  contents  held  valid;  Commonwealth  v. 
Aj-mour  &  Co.,  118  Va.  251,  86  S.  E.  614,  statute  imposing  license 
tax  on  merchants  considered  and  held  not  to  discriminate  against 
foreign  manufacturers. 

Distinguished  in  State  v.  Capitol  Brewing  &  Ice  Co.,  162  Ala.  570, 
50  South.  313,  brewers'  license  held  under  terms  of  statute  to  give 
right  to  sell  without  wholesaler's  license. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  606. 

Foreign  corporation  having  warehouse  in  8tate  where  it  sells  and  de> 
livers  beer  is  a  trafficker  in  Intoxicating  liquor,  subject  to  a  tax  under  92 
Ohio  Laws,  page  34. 

Approved  in  People  v.  Voorhis,  131  Mich.  403,  91  N.  W.  627,  fol- 
lowing rule;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass. 
242,  74  N.  E.  468,  holding  corporation^  und«r  facts  to  have  place  of 
business  for  interstate  business. 
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Styemptton  of  valM  of  liquor  by  manufacturar  la  valid. 

Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup. 
Ct.  671,  upholding  law  exempting  from  same  producers  of  domestic 
wines;  Duluth  Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  357, 
59  C.  C.  A*  481,  upholding  city  ordinance  requiring  license  tax  for 
sale  of  liquors  by  those  maintaining  place  separate  from  manufac- 
tory, not  applying  to  sales  in  quantity  made  at  manufactory;  Web- 
ster V.  State,  110  Tenn.  506,  82  S.  W.  182,  law  forbidding  sale  of 
liquor  within  four  miles  of  school  not  void,  though  exempting  sale  by 
manufacturer. 

Distinguished  in  State  v.  Scampini,  77  Vt.  116,  59  Atl.  209,  holding 
void  exemption  of  sales  by  wholesale  by  manufacturers  of  wines  or 
cider. 

179  U.  S.  456-463,  46  L.  Ed.  276,  21  Sup.  Ot.  196,  UNITED  STATES  ▼. 
MOBBISON. 

Qlass  beads,  strong,  are  not  dutiable  as  Imitation  gems. 
Approved  in  United  States  v.  Weinberg,  139  Fed.  1006,  pieced  imita- 
tion pearls  dutiable  as  beads,  not  imitation  gems;  Brennan  v.  United 
States,  136  Fed.  747,  69  C.  C.  A.  395,  limes  in  brine,  dutiable  as 
"fruits  in  brine,"  not  as  "limes.' 


»» 


179  U.  8.  463-471,  45  L.  Ed.  277,  21  Sup.  Ot  197,  BOTHSOHILD  V.  UNITED 
STATES. 

Unstemmed  leaf  tobacco  mixed  with  filler  tobacco  is  dutiable  as  '^nrap- 
per  tobacco"  under  act  of  1897. 

Approved  in  United  States  v.  Carcaba,  Il9  Fed.  1022,  55  C.  C.  A. 
678,  following  rule. 

Miscellaneous.    Cited  in  Rothschild  v.  United  States,  109  Fed.  1062, 

47  C.  C.  A.  686,  certifying  question  of  principal  case. 

179  U.  S.  472-494,  45  L.  Ed.  280,  21  Sup.  Ot.  174,  LOEB  V.  C0LX7MBIA. 
TOWNSHIP  TRUSTEES. 

Jurisdiction  to  review  on  constitutional  ground  Is  unlimited. 

Approved  in  Rees  v.  Olmstead,  135  Fed.  297,  68  C.  C.  A.  50,  re- 
affirming rule;  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  621, 

48  L.  Ed.  1153,  24  Sup.  Ct.  784,  where  complainant  has  appealed, 
defendant  may  appeal  from  judgment  on  cross-complaint  on  non- 
Federal  grounds. 

Circuit  Court  of  Appeals  Act  gives  right  to  appeal  In  all  cases  whore 
State  law  violates  Federal  Constitution. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  315, 
46  L.  Ed.  928,  22  Sup.  Ct.  665,  holding  Supreme  Court  has  jurisdic- 
tion of  writ  of  error  to  Circuit  Court  in  case  in  which  validity  of 
Texas  statute  was  drawn  in  question  by  defendant  below;  Connolly 
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V.  Union .  Sewer-Pipe  Co.,  184  U.  S.  544,  46  L.  Ed.  685,  22  Sup.  Ct. 

'433,  holding  Supreme  Cotirt  has  jurisdiction  of  writ  of  error  by  dei- 

fendant,  who  based  defense  oir  law  which  court  held  unconstitutional. 

Judiciary  Act  of  1891  does  not  give  party  tlitbt  to  review  by  Supremo 
Court  and  Cireuit  Court  of  Appeals. 

Approved  in  Union  &  Planters'  Bank  v^  Memphis,  1.89  U.  S.  74> 
47  L.  Ed.  714,  23  Sup.  Ct.  606,  holding  Circuit  Court  of  Appeals 
without  jurisdiction  of  appeal  of  suit  resting  solely  on  question  of 
impairment  of  contract;  Ayres  v.  Polsdorfer,  187  U.  S.  589,  590,  591, 
592,  593,  594,  47  L,  Ed.  315,  316,  317,  23  Sup.  Ct.  197,  198,  199,  hold, 
ing  Supreme  Court  will  not  review  judgment  of  Circuit  Court  of 
Appeals  where  Circuit  Court's  jurisdiction  rested  solely  on  diverse 
citizenship,  though  other  Federal  questions  subsequently  arose;  HugU: 
ley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  184  U.  S.  295,  46  L.  Ed.  548, 
22  Sup.  Ct.  454,  holding  no  right  of  appeal  from  decree  of  Circuit 
Court  of  Appeals  is  given  by  provision  of  act  of  1891  for  review  "by 
certiorari  or  otherwise";  American  Sugar  Refining  Co.  v.  New  Or-i 
leans,  181  U.  S.  280,  46  L.  Ed.  861,  21  Sup.  Ct.  647,  holding  where 
Circuit  Court's  jurisdiction  depended  on  diverse  citizenship,  fact  tha^ 
question  warranting  appeal  to  Supreme  Court  arises  does  not  justify 
Circuit  Court  of  Appeals  from  dismissing  appeal. 

Judgment  of  Circuit  Court  of  Appeals  Is  final  in  cases  based  on  diversity 
of  citizensMp. 

Approved  in  Keyser  v.  Lowell,  117  Fed.  402,  54  C.  C.  A.  574,  hold- 
ing Circuit  Court  of  Appeals  may  finally  determine  question  of  valid- 
ity of  State  statute  arising  in  suit  based  originally  on  diverse  citizen- 
ship. 

Distinguished  in  Owensboro  v.  Owensboro  Water-Works  Co.,  115 
Fed.  322,  53  C.  C.  A.  146,  holding  Circuit  Court  of  Appeals  has  np 
jurisdiction  on  appeal  from  Circuit  Court  where  case  below  rested  on 
sole  ground  that  State  law  contravened  Federal  Constitution. 

When  claim  is  made  in  Circnlt  Court  that  State  law  is  void  as  contra- 
vening Constitotiont  Supreme  Court  may  review  Judgment  at  instance  of  un- 
successful party. 

Approved  in  City  of  Memphis  v.  Cumberland  Tel.  &  Tel.  Co.,  218 
U.  S.  628,  64  L.  Ed.  1186,  31  Sup.  Ct.  115,  following  rule;  Moore- 
Mansfield  Constr.  Co.  v.  Electrical  Installation  Co.,  234  U.  S.  626, 
626,  68  L.  Ed.  1606,  34  Sup.  Ct.  941,  case  otherwise  in  jurisdiction  of 
District  Court  and  reviewable  by  Circuit  Court  of  Appeals  may  not 
come  direct  to  Supreme  Court  merely  because  question  has  arisen 
as  to  whether  change  in  decision  of  State  court  as  to  effect  and  scopd 
of  statute  impairs  obligation  of  contract;  Boise  Artesian  Hot  etc. 
Water  Co.  v.  Boise  City,  230  U.  S.  90,  67  L.  Ed.  1406,  33  Sup.  Ct.  997, 
on  appeal,  under  section  5  of  Judiciary  Act  of  1891,  on  claim  that 
statute  on  whirli  Circuit  Court  based  decision  contravenes  Constitn* 
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tion,  Supreme  Court  may  review  all  questions  arising  in  ease;  Mae- 
fadden  v.  United  States,  213  U.  8.  293,  63  L.  Ed.  802,  29  Sup.  Ct.' 
490,  Boise  Artesian  Hot  etc.  Water  Co.  ▼.  Boise  City,  230  U.  S. 
100,  57  L.  Ed.  1410,  33  Sup.  Ct.  997,  both  holding  where  constitu- 
tional question  arose  in  Circuit  Court  and  unsuccessful  party  carried 
it  to  Circuit  Court  of  Appeals,  he  could  not  also  take  it  to  Supreme 
Court;  Savage  y.  Jones,  225  U.  S.  519,  56  L.  Ed.  1189,  32  Sup.  Ct. 
715,  Supreme  Court  has  jurisdiction  of  appeal  by  complainant  at- 
tacking as  unconstitutional  State  statute  under  which  his  business 
was  interfered  with  by  State  officer,  when  demurrer  sustained  for 
want  of  equity;  Bagley  v.  General. Fire  Extinguisher  Co.,  212  U.  S. 
479,  58  L.  Ed.  612,  29  Sup.  Ct.  341,  judgment  of  Circuit  Court  of 
Appeals  is  final  where  jurisdiction  below  depends  on  diversity  of 
citizenship,  though  Federal  question  raised  at  trial;  United  States 
V.  Larkin,  208  U.  S.  340,  52  L.  Ed.  520,  28  Sup.  Ct.  417,  section  5  of 
Judiciary  Act  of  1891  does  not  contemplate  separate  appeals  on 
merits  at  same  time  in  different  courts;  Mutual  Life  Ins.  Co.  v.  Mc- 
Grew,  188  U.  S.  308,  23  Sup.  Ct.  378,  47  L.  Ed.  485,  holding  Federal 
question  cannot  be  first  raised  in  State  Snjnreme  Court  on  petition  for 
rehearing,  where  such  petition  was  dismissed  without  opinion;  Ar- 
kansas v.  Schlierholz,  179  U.  S.  601,  45  L.  Ed.  387,  21  Sup.  Ct.  231, 
holding  no  Federal  question  sufficiently  presented  by  record  which 
does  not  show  that  question  was  presented  to  court  below;  Weber 
Bros.  V.  Grand  Lodge  of  Kentucky,  171  Fed.  840,  841,  96  C.  C.  A. 
410,  decision  of  Circuit  Court  of  Appeals  held  final  where  original 
jurisdiction  rested  on  diversity  of  citizenship,  and  defendant  seek- 
ing review  was  defeated  on  merits  and  on  jurisdictional  question  sub- 
sequently raised. 

Distinguished  in  dissenting  opinion  in  Memphis  v.  Cumberland  Tel. 
&  Tel.  Co.,  218  U.  S.  635,  637,  643,  54  L.  Ed.  1189,  1190,  1192,  31 
Sup.  Ct.  115,  majority  following  rule. 

Paper  among  files  of  case,  if  not  part  of  pleadings  or  procaas,  must  be 
put  into  record  by  act  of  court  to  become  part  of  record. 

Approved  in  Eldorado  Coal  &  Min.  Co.  v.  Mariotti,  215  Fed.  54, 
131  C.  C.  A.  359,  7  N.  C.  C.  A.  970,  motions  based  on  matters  dehors 
record  are  not  part  of  it  when  not  preserved  by  bill  of  exceptions; 
Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  46,  96  C.  C.  A.  156, 
opinion  included  in  bill  of  exceptions  is  admissible  in  evidence  in 
another  case  to  determine  what  questions  were  concluded  by  judg- 
ment. 

Opinion  below  cannot  be  examined  to  ascertain  that  whicb,  under  proper 
practice,  should  appear  in  bill  of  exceptions. 

Approved  in  Courtney  v.  Pradt,  196  U.  S.  91,  49  L.  Ed.  399,  25 
Sup.  Ct.  208,  and  Tieman  v.  Chicaj^ro  Life  Ins.  Co.,  214  Fed.  240,  131 
C.  C.  A.  284,  both  followinsr  rule;  Pacific  Sheet  Metal  Works  ▼. 
Califomian  Canneries  Co.,  164  Fed.  984,  91  C.  C.  A.  108,  opinion  can- 
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not  be  xeferred  to  to  aseertain  facts  on  whieh  judgment  based,  though 
referred  to  in  bill  of  exceptions. 

Record  for  showing  Federal  Snpreme  Gonrfs  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  S31. 

Conclusiveness  ujion  Federal  courts  of  construction  ^ven  to  statute 

by  State  court  subsequent  to  accrual.    Note,  17  Ann.  Gas.  1212» 

1218. 
Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  iu,  or  removed  to,  Federal  courts. 

Note,  40  L.  R.  A.  (N.  S.)  447. 

Words  '^aay  corporation'*  In  Jtadidanr  Act  of  1888  inelDde  nnniclpal 
corporation. 

Approved  in  Waite  v.  Santa  Cms,  184  U.  S.  324,  46  L.  Ed.  567,  22 
Sup.  Ct.  335,  holding  eity  of  Santa  Cms  is  a  corporation  within  Judiciary 
Act  of  1888. 

Invalidity  of  assessment  win  not  defeat  bonds. 
Approved  in   Rees  v.  Olmstead,  135  Fed.  303,  68  C.  C.  A.  50,  and 
Edwards  v.  Braorton,  184  Mass.  531,  69  N.  £.  329,  both  reaffirming  rule. 

Blstrlhution  of  statute  Into  sections  Is  artificial,  and  in  determining 
wlietber  whole  statute  or  section  only  is  void,  question  is  whether  provisions 
are  so  interdependent  that  one  cannot  operate  without  the  other. 

Approved  in  Berea  College  v.  Kentucky,  211  U.  S.  55,  63  L.  Ed.  86, 
29  Sup.  Ct.  33,  holding  prohibition  of  statute  against  maintaining  schools 
for  both  white  and  colored  persons  separable  and  valid  as  to  corporation, 
though  void  as  to  persons  teaching;  McDermott  v.  State,  143  Wis.  35, 
21  A  Tin.  Gas.  1315,  126  N.  W.  892,  statute  relating  to  branding  of  S3n^ps, 
etc.,  held  enforceable  as  to  mixed  goods  without  reference  to  provisions 
relating  to  unmixed  goods. 

Distinguished  in  New  York  Cent.  etc.  R.  Co.  v,  Williams,  199  N.  Y. 
117, 139  Am.  St.  B^.  850,  85  L.  B.  A.  (N.  8.)  549,  92  N.  E.  407,  holding 
statute  applying  to  both  persons  and  corporations  valid  as  to  corpora- 
tions, even  if  void  as  to  persons;  dissenting  opinion  in  Berea  College  v. 
Commonwealth  of  Kentucky,  211  U.  S.  64,  58  L.  Ed.  89,  29  Sup.  Ct.  33, 
majority  holding  provisions  of  statute  against  maintaining  school  for 
both  white  and  colored  persons  separable  and  valid  as  to  prohibition 
against  corporations. 

Effect  of  partial  invalidity  of  statute.   Note,  Ann.  Gas.  1916D,  16,  74. 

Bights  arising  nndor  contracts  not  involving  Federal  questions  are  to  be 
determined  according  to  principles  of  local  law  as  maintained  hy  highest 
State  court  at  time  rights  accrued. 

Approved  in  Wilkes  County  Commrs.  v.  Coler,  180  U.  S.  531,  45  L.  Ed. 
655,  21  Sup.  Ct.  468,  holding  rights  of  holders  of  county  bonds  are  de- 
terminjed  in  Federal. court  by  .State  law  as  declared  when  bonds  put  on 
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riiarket ;  Northrop  v.  Columbian  Lumber  Co.,  186  Fed.  782,  108  C.  C.  A. 
640,  Federal  court  is  not  bound  to  follow  latest  decision  of  State  court 
^8  to  real  property  rights  when  rights  in  question  were  acquired  under 
earlier  conflicting  decision;  Board  of  Commrs.  of  Onslow  v.  Tollman,  145 
Fed.  764,  76  C.  C.  A.  317,  where,  at  time  of  issuance,  constitutional  pro- 
vision had  not  been  construed;  Bancroft  v.  Wicomico  County  Commrs., 
121  Fed.  882,  holding  grant  of  exemptions  from  taxation  made  to  rail- 
road company  for  stated  period  inures  to  benefit  of  purchaser  and  can- 
not be  impaired ;  Board  of  Commrs.  of  Franklin  County  v.  Gardiner  Sav. 
Inst..,  119  Fed.  47,  55  C.  C.  A.  614,  holding  valid  bonds  issued  under  law 
valid  at  time,  though  means  for  paying  same  invalid ;  Board  of  Commrs. 
of  Wilkes  Co.  V.  Coler,  113  Fed.  732,  51  C.  C.  A.  399,  holding  decision  of 
State  Supreme  Court  long  after  issue  of  bonds,  construing  effect  of  ordi- 
nance, cannot  affect  validity  of  bonds;  Board  of  Commrs.  of  Stanly  Co. 
y.  Coler,  113  Fed.  708,  51  C.  C.  A.  379,  holding  State  decision  adjudging 
invalidity  of  bonds  issued  under  State  statute  is  not  binding  on  Federal 
court  in  subsequent  suit  by  bondholders  against  county;  State  v.  O'Neil, 
147  Iowa,  527,  Ann.  Gaa.  1912B,  691,  33  L.  R.  A.  (N.  S.)  788,  126  N.  W. 
458,  person  offending  against  statute  after  it  was  held  void  by  State 
Supreme  Court  and  before  it  was  held  valid  by  same  court  under  subse- 
quent decision  of  United  States  Supreme  Court  cannot  be  prosecuted 
thereunder. 

Distinguished  in  Spreckels  Sugar  Ref .  Co.  v.  McClain^  192  U.  S.  408, 
409,  .48  li.  Ed.  500,  24  Sup.  Ct.  379,  holding  Supreme  Court  will  review 
decision  of  Circuit  Court  of  Appeals  in  suit  to  recover  amount  of  tax 
wrongfully  exacted  under  protest  under  War  Revenue  Act  of  1898; 
Gardiner  Sav.  Institution  v.  Hogsett,  192  Fed.  882,  883, 113  C.  C.  A.  202, 
holding  Ohio  statute  providing  for  issue  of  bonds  to  pay  debt  incurred 
by  road  commissioners  under  color  of  statute,  and  levy  of  tax  therefor, 
did  not  warrant  mandamus  to  compel  such  acts  to  pay  judgment  where 
power  of  taxation  to  pay  for  such  bonds  was  exhausted. 

.Miscellaneous.  Cited  in  L^rabee  Flour  Mills  Co.  v.  Missouri  Pao.  Ry. 
Co.,  85  Kan.  225, 116  Pac.  905,  to  point  that  plaintiff  entitled  to  damages 
by  breach  of  contract  for  transfer  service  so  far  as  service  sought  to  be 
enforced  was  not  necessary  part  of  purposes  of  unlawful  trust  with  which 
plaintiff  was  connected. 

179  U.  8.  494-552,  45  I..  Ed.  291,  21  Sup.  Ot.  149,  UNITED  STATES  y. 
..   CHOCTAW  NATION. 

Courts  cannot  by  interpretation,  or  In  consideration  of  nneanal  position 
of'  parties,  Incorporate  into  Indian  treaty  anytbing  inconsistent  witb  its 
dear  import. 

Approved  in  United  States  v.  Mille  Lac  Band  of  Chippewa  Indians,  229 
U.  S.  500,  57  L.'Ed.  1802,  33  Sup.  Ct.  811,  Indians  bound  by  plain  import 
of  act  of  Congress  of  1889  adjusting  relations  with.Chippewas;  Mullen 
T.  United  States,  224  U.  S.  451,  56  L.  Ed.  888,  32  Sup.  Ct.  494,  United 
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States,  in  view  of  relationship  to  Choctaw  Indians,  may  invoke  equity 
to  cancel  conveyances  of  allotted  lands  made  by  Indians;  Winters  v; 
United  States,  148  Fed.  685,  78  C.  C.  A.  546|  where  Indian  reservation 
bounded  on  river,  Indians  entitled  to  part  of  its  waters  for  irrigation; 
Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  328,  upholding  act  of  Congress 
ratifying  Indian  treaty  ceding  lands,  as  against  claim  of  fraud  in  pro- 
curement; Zevely  v.  Weimer,  6  Ind.  Ter.  662,  82  S.  W.  946,  holding  it 
duty  of  executive  department  to  enforce  terms  of  Choctaw  treaty  requir* 
ing  permit  to,  expose  goods  for  sale. 

Under  treaty  of  1866  with  Oboctaw  and  OhickasawB,  land  known  as 
Iieased  Difftrict  was  held  by  tTnitad  States  imder  lease  in  tnut  for  perma- 
nent settlement  of  Wi^diitaa. 

Approved  in  United  States  v.  Ash  Sheep  Co.,  221  Fed.  588, 137  C.  C.  A. 
306,  holding  under  act  of  1904,  modifying  Crow  Indian  treaty,  lands 
ceded  by  Indians  were  held  in  trust  by  United  States,  and  did  not  be- 
come public  lands  on  which  free  grazing  of  sheep  was  permitted. 

179  V.  S.  552-591,  45  J^  Ed.  $14,  21  Sup.  Ot  212,  WOBXMAN*  T.  NEW 
YOBKOXTT. 

Officers  of  mmiicipal  corporations  for  performance  of  pabllc  service  for 
general  welfare  are  not  to  be  regarded  as  serrants  or  agents  for  whose  negli- 
gence or  want  of  skill  mttddiwuty  Is  liable. 

Distinguished  in  Hopkins  v.  Clemson  Agricultural  College,'  221  U.  S. 
646,  85  L.  B.  A.  (N.  8.)  243,  65  L.  Ed.  896,  31  Sup.  Ct.  654,  agricultural 
college  corporation  held  liable  for  damages  caused  by  its  erection  of 
dyke  and  consequent  overflow  of  plaintiff's  property. 

Municipal  liability  for  acts  or  negligence  of  fire  department.    Note, 
4  L.  B.  A.  (N.  S.)  681. 

A  ship,  by  whomsoever  owned  or  navigated,  la  UaUe  for  actlonaUe  in- 
jury resulting  from  negligence  of  master  and  crew. 

Approved  in  The  Paraiso,  226  Fed.  968,  fact  that  charterer  was  owner 
pro  hac  vice  did  not  require  him,  in  proceeding  to  limit  liability,  to  join 
in  stipulation  for  more  than  value  of  his  interest  in  vessel  as  charterer; 
The  Anthracite,  162  Fed.  387,  tugs  acting  jointly  in  towing  vessel  are 
both  Uable  for  negligence,  though  one  acting  under  orders  of  others; 
Pioneer  S.  S.  Co.  v.  McCann,  170  Fed.  880,  96  C.  C.  A.  49,  ship  held  liable 
for  injury  to  employee  of  stevedore  in  falling  through  door  negligently 
left  open  by  master ;  Island  Transp.  Co.  v.  Seattle,  205  Fed.  994,  995,  ves- 
sel colliding  with  another  moored  at  dock  is  presumed  negligent. 

Distinguished  in  The  St.  David,  209  Fed.  986,  action  by  employee 
against  stevedoring  company  for  injuries  while  unloading  vessel  is  not 
within  admiralty  jurisdiction. 

In  certain  cases  where  rights  axe  given  by  State  statate,  they  will  be 
enforced  by  admiralty  courts  when  not  in  absolute  conflict  with  maritime 
law. 
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Approved  in  Old  Dominion  Steamsbip  Co.  ▼.  Gilmore,  207  U.  S.  405^ 
406,  407,  52  L.  Ed.  270,  271,  28  Sup.  Ct.  133,  holding  when  both  vessels 
at  fault  in  collision,  where  seamen  killed,  liability  was  not  limited  to 
vessel  on  which  he  was  employed,  but  under  statute  of  State  in  which 
vessels  were  owned,  representative  could  recover  full  damages ;  Keithley 
V.  North  Pac.  S.  S.  Co.,  232  Fed.  256,  259,  right  of  action  in  personam 
for  tort  committed  on  shipboard  within  State  waters  is  enforceable  in 
State  court,  though  remedy  might  also  be  had  in  admiralty;  Aurora  Ship- 
ping  Co.  V.  Boyce,  191  Fed.  966,  968,  112  C.  C.  A.  372,  folding  Oregon 
statute  giving  action  for  death  on  vessel  in  waters  of  State  and  lien 
therefor  was  enforceable  in  admiralty  suit  in  r^n;  United  States  v.  Port 
of  Portland,  147  Fed.  867,  868,  holding  Port  of  Portland  liable  for  neg- 
ligence of  vessel  used  to  improve  navigation;  Naumburg  v.  City  of  Mil- 
waukee, 146  Fed.  658,  77  C.  C.  A.  67,  holding  city  liable  for  negligence 
of  drawbridge  tender;  The  W.  G.  Mason,  142  Fed.  917,  74  C.  C.  A.  83, 
that  vessels  belong  to  same  owner  does  not  affect  judgment  in  rem ;  In  re 
Clyde  S.  S.  Co.,  134  Fed.  100,  suit  in  admiralty  maintainable  for  wrongful 
death  under  law  of  State  to  which  both  vtesels  belonged. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1221. 

>w  Rule  of  local  law  as  to  liability  for  injury  1»y  mmldpal  offlcen  acting 

as  such  does  not  control  maritime  Uw,  and  city  ia  liable  for  injury  caused 
by  collision  of  fixe  boat  with  vessel  in  liarbor. 

Approved  in  Tucker  v.  Alexandroff,  183  U.  S.  438,  46  L.  Ed.  270,  22 
Sup.  Ct.  201,  holding  vessel  laimched  but  unfinished,  under  contract  to 
build  protected  cruiser  for  Russia,  is  Russian  ship  of  war  within  treaty 
of  1832,  for  arrest  of  deserters;  Jolivet  v.  Seattle,  226  Fed.  965,  966, 
holding  municipality  controlling  waters  and  buoys  of  harbor,  and  super- 
vising anchorage  grounds,  and  issuing  permits  for  harbor  privileges  and 
collecting  charges  therefor,  was  liable  for  damages  caused  by  its  negli- 
gence in  performing  assumed  duties;  Dorrington  v.  Detroit,  223  Fed. 
239,  138  C.  C.  A.  474,  city  maintaining  drawbridge  is  liable  in  admiralty 
for  negligence  in  managing  bridge;  Schuede  v.  Zenith  S.  S.  Co.,  216 
Fed.  568,  holding  State  Employers'  Liability  Act  did  not  govern  action 
for  injury  to  seaman  on  board  vessel  in  State  waters ;  The  C.  S.  Holmes, 
212  Fed.  527,  where  conflict  exists  decision  of  State  court  is  not  binding 
in  admiralty  court  in  action  for  personal  injuries;  The  Ttiielbek,  211 
Fed.  686,  extent  of  liability  of  city  doing  pilotage  is  governed  by  admir- 
alty law,  and  not  limited  by  State  statute;  The  Fred  E.  Sander,  208 
Fed.  729,  4  N.  C.  C.  A.  896,  897,  State  Workmen's  Compensation  Act 
could  not  abolish  civil  action  by  workmen  for  injuries  on  shipboard; 
Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  holding  in  action  for 
personal  injuries,  question  of  constitutionality  of  State  workmen's  Com- 
pensation Law  as  affecting  maritime  injuries,  was  not  before  court; 
O'Keefe  v.  Staples  Coal  Co.,  201  Fed.  134,  county  held  liable  for  negli- 
gence of  employee  in  operating  drawbridge;  Maryland  v.  Miller^  194 
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Fed.  784,  785,  114  C.  G.  A.  496,  holding  dty  having  authority  to  license 
and  saperrise  structures  in  navigable  river  liable  for  injury  caused  by 
obstmetions  negligently  created  in  building  structure,  authorized  by  city, 
which  also  had  duty  to  supervise;  Maryland  v.  Miller,  180  Fed.  805,  State 
statute  giving  owner  of  land  bounding  navigable  water  right  to  make 
improvements  opposite  cannot  affect  jurisdiction  of  admiralty  court  over 
actions  for  damages  due  to  injury  from  such  improvements;  The  Major 
Reybold,  111  Fed.  415,  holding  municipal  corporation  liable  in  admiralty 
for  collision  caused  by  servants'  negligence  in  operating  corporation's 
vessel  under  its  orders;  New  York  etc.  Ry,  Co.  v.  Piscataqua  Nav.  Co., 

108  Fed.  94,  47  C.  C.  A.  225,  holding  sea-going  vessels  may  maintain 
suit  in  admiralty  against  owner  of  drawbridge  over  navigable  water  for 
obstructing  channel;  In  re  Walker,  215  N.  Y.  531,  Ann.  Gas.  1916B,  87, 

109  N.  E.  605,  employee  injured  on  steamer  alongside  pier  in  State 
waters,  within  admiralty  jurisdiction,  may  elect  to  claim  compensation 
under  State  statute,  as  substitute  for  common-law  remedy;  State  v. 
Daggett,  87  Wash.  257,  L.  R.  A.  1916A,  446,  151  Pac.  649, 10  N.  C.  C.  A* 
695,  workmen's  compensation  law  of  State  does  not  extend  to  seamen 
employed  on  boat  operating  on  Puget  Sound  in  interstate  commerce; 
Hewitt  V.  Seattle,  62  Wash.  383,  32  L.  R.  A.  (N.  8.)  682,  113  Pac.  1087, 
city  held  liable  for  negligence  of  employees  in  cleaning  streets;  Evans 
V.  Sheboygan,  153  Wis.  291,  46  L.  R.  A,  (N.  S.)  98, 141  N.  W.  266,  hold- 
ing  city  liable  for  damages  due  to  negligent  operation  of  drawbridge; 
dissenting  opinion  in  Swayne  v.  Barsch,  226  Fed.  595,  majority  holding 
dock  laborer  entitled  to  benefit  of  Oregon  law  abolishing  fellow-servant 
doctrine. 

Distinguished  in  Maryland  v.  General  Stevedoring  Co.,  213  Fed.  80, 
and  Joseph  R.  Foard  Co.  v.  Maryland,  219  Fed.  835,  135  C.  C.  A.  497, 
both  holding  actionable  negligence  not  imputable  to  city  for  negligence 
of  officers  in  selecting  place  to  unload  dynamite  from  which  city  derives 
no  profit;  Faust  v.  City  of  Cleveland,  121  Fed.  814,  58  C.  C.  A.  194,  hold- 
ing municipal  corporation  not  liable  for  injury  to  vessel  from  obstruc- 
tion in  navigable  stream,  where  duty  of  supervision  not  imposed  by  stat- 
ute; Powers  T.  Mass.  Homeopathic  Hospital,  109  Fed.  297,  65  L.  R.  A. 
372,  47  C.  C.  A.  122,  holding  patient  in  public  hospital  chartered  as 
charitable  corporation  cannot  recover  for  negligence  of  nurse  selected 
with  due  care. 

Conflict  between  admiralty  law  and  Workmen's  Compensation  Acts. 
Note,  10  N.  0.  0.  A.  692. 

Liability  of  municipality  for  maritime  tort    Note,  6  N.  0.  0.  A* 
799. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
^  for  injuries.    Note,  4  N.  0.  0.  A.  71. 
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Ezemptioii  from  seizure  dow  not  affect  action  in  personaai. 
Appgnoved  in  dissenting  opinion  in  South  Carolina  v.  United  States, 
199  U,  S.  472,  50  L.  Ed.  274,  26  Sup.  Ct.  110,  majority  declining  to  ex- 
empt agents  of  State  dispensary  from  Federal  excise  tax. 

Maritime  employees  as  within  purview  of  Workmen's  Compensation 
Act.    Note,  Ann.  Gas.  1916B,  89. 

Miscellaneous.  Cited  in  The  President,  213  Fed.  122,  referred  to  as 
cited  by  counsel. 

179  IT.  8.  691-697,  46  L.  Ed.  332,  21  Sup.  Ot.  227,  JOYCE  y.  AVTE^. 

Surety  signing  unconditional  bond  is  not  released  liy  reason  of  condition 
not  brought  to  notice  of  promisee. 

Approved  in  Hendry  v.  Cartwright,  14  N.  M.  85,  8  L.  R.  A.  (N.  S.) 
1056,  89  Pac.  312,  and  Title  Guaranty  etc.  Co.  v.  Schmidt,  213  Fed.  202, 
129  C.  C.  A.  543,  both  holding  surety  not  released  by  evidence  that  prin- 
cipal delivered  bond  to  ohligee  without  requiring  condition  unknown  to 
obligee  on  which  surety  signed;  Cabrera  v.  American  Colonial  Bank,  214 
U.  S.  234,  53  L.  Ed.  978,  29  Sup.  Ct.  623,  guarantor  of  loan  is  not  re- 
leased  because  loan  is  subsequently  further  secured  by  bill  of  sale  to 
other  property,  given  as  security  only. 

Bank  receiving  notes  for  collection  is  entitled  to  retain  them  as  security 
for  debt  of  depositor. 

Approved  in  Citizens'  State  Bank  v.  E.  A.  Tessman  &  Co.,  121  Minn. 
41,  45  L.  B.  A.  (N.  S.)  606,  140  N.  W.  180,  bank  taking  check  for  collec- 
tion to  pay  overdraft  holds  power  coupled  with  interest  until  overdraft 
paid ;  McStay  Supply  Co.  v.  John  S.  Cool^  &  Co.,  35  Nev.  298,  132  Pac. 
548,  where  principal  permits  agent  to  deposit  to  agent's  credit  in  bank 
without  notice  of  ownership  till  bank's  lien  for  debt  of  agent  attaches, 
later  notice  does  not  affect  lien  of  bank;  Carnegie  Trust  Co.  v.  First 
Nat.  Bank,  213  N.  Y.  304,  107  N.  E.  694,  arguendo 

lien  of  bankers  not  founded  on  contract.    Note,  111  Am.  St.  Bep. 
425. 

179   IT.    8.    598-601,    46    L.    Ed.    335,   21    Sup.    Ot    229,   ABKANBAS   T. 
SOHTiTERHOLZ. 

Becord  must  show  that  constitutional  question  was  presented  to  court 
below. 

Approved  in  Richards  v.  Michigan  Cent.  B.  B.  Co.,  186  U.  S.  479,  46 
L.  Ed.  1259,  22  Sup.  Ct.  942,  reaffirming  rule. 

Under  section  5  of  Judiciary  Act  of  1891,  appeal  on  writ  of  error  maybe 
taken  to  Supreme  Court  in  cases  (1)  in  which  Jurisdiction  of  court  Is  In 
issue,  (2)  involving  construction  or  application  of  Constitution,  and  (3) 
cases  involving  constitutionality  of  any  law  or  validity  or  constmctionB  of 
any  treaty  of  United  States. 
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Approved  in  Stme  v.  Missouri  State  Life  Ins.  Co.,  241  U.  S.  642,  60 
'L.  E<L  1217,  36  Sup.  Ct.  447,  dismissing  for  want  of  jurisdiction  on  au- 
thority x>f  principal  case;  Paraiso  v.  United  States,  207  U.  S.  370,  62 
L.  Ed.  251»  28  Sup.  Ct.  127,  dismissing  where  record  failed  to  show  ques- 
tion of  application  of  Constitution  was  raised  in  trial  court;  Hoffman  v. 
Staley,  92  Ohio  St.  505,  dismissing  appeal  where  constitutional  question 
claimed  involved  was  not  submitted  to  Court  of  Appeals. 

Certmcatlon  Is  insnfllcleitt  wlien  Otrcolt  Court  passed  on  merits. 
Approved  in  Courtney  v.  Pradt,  196  U.  S.  91,  49  L.  Ed.  399,  25  Sup. 
Ct.  208,  holding  no  issue  as  to  Circuit  Court's  jurisdiction  as  Federal 
eourt. 

179  U.  &  002-606,  46  L.  Ed.  887^  21  Sup.  Ot  231,  IdSSOXTBI  K.  ft  T.  B.  00. 
▼.  FBBBIS. 

» 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  67. 

179  U.  8.  606-621,  45  L.  Ed.  839,  21  Sup.  Ot  288,  KBNADAY  y.  fONKOTT. 

Oourt  of  Appeals  of  District  of  Oolumbia  as  orphans'  court  bas  Jurisdic- 
tion over  controversies  in  settlement  of  estates  between  next  of  kin  and 
executrix. 

Approved  in  Sherman  v.  American  Congregational  Assn.,  113  Fed. 
613,  51  C.  C.  A.  329,  holding  Federal  court  has  jurisdiction  to  construe 
will  where  it  does  not  appear  that  State  probate  court  construed  will  on 
equity  side;  Tuohy  v.  Hanlon,  18  App.  D.  C.  230,  231,  Supreme  Court  of 
District,  as  Orphans'  Court  has  power  to  allow  executor,  acting  in  good 
faith,  expenses  incurred  in  Insisting  caveat  interposed  before  probate, 
of  will. 

Intention  of  testator  expressed  in  will  most  prerail  in  constming  it. 
Approved  in  Estate  of  Dwyer,  159  Cal.  669,  115  Pac.  237,  construing 
will  providing  for  founding  of  charitable  home. 

Construction  of  wiU  wliich  will  prevent  partial  intestacy  is  preferable 
to  one  whicli  wiU  permit  it. 

•  Approved  in  Howard  v.  Evans,  24  App.  D.  C.  136,  Gregory  v.  Welch, 
90  Ark.  166, 118  S.  W.  406,  and  Sanger  v.  Butler,  46  Tex.  Civ.  636,  101 
S.  W.  464,  all  following  rule ;  Young  Women's  Christian  Home  v.  French, 
187  U.  S.  411,  47  L.  Ed.  237,  23  Sup.  Ct.  186,  holding  where  testator's 
will  gave  to  charity  on  her  death  if  she  survived  husband  and  son,  charity 
'takes  where  wife  and  son  survived  husband  and  died  in  common  disaster; 
Gibbons  v.  Ward,  116  Ark.  192, 171  S.  W.  92,  construing  codicil,  reciting 
death  of  residuary  devisee  without  further  dlsxKMsition  of  residue,  to 
give  residue  to  other  residuary  devisees;  Femald  v.  Gooch,  202  Mass. 
412,  88  N.  E.  763,  construing  will  and  codicil  to  convey  residue  of  estate 
to  executors. 
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Ademption  la  exttnctlon  or  withdrawal  of  legacy  In  confle^nenee  of  aome 
act  of  testator  equivalent  to  Its  revocation. 

Approved  in  Estate  of  Goodf ellow,  166  Cal.  412,  414,  137  Pac.  14, 16, 
holding  legacy  for  school  to  be  obtained  from  father's  estate  was 
adeemed  when  such  was  settled  before  testatrix's  death;  In  re  Brown's 
Estate,  139  Iowa,  224,  226,  117  N.  W.  262,  devise  of  realty  to  wife  made 
before  divorce  held  not  adeemed  by  provisions  for  support  in  divorce 
decree,  intended  only  to  carry  oiit  obligation  to  support. 

Disposal,  loss  or  destruction,  or  payment  of  debt,  as  ademption  of 
specific  legacy  or  devise.    Note,  40  L.  B.  A.  (N.  S.)  642,  649. 

Satisfaction  of  general  legacy  depends  on  testator's  Intention  of  qpedfle 
legacy  on  extinction. 

Approved  in  In  re  Tillinghast,  23  R.  I.  123,  49  Atl.  635,  holding  re- 
ceipt and  use  by  testatrix  of  portion  of  estate  bequeathed  in  will  is  pro 
tanto  ademption  of  legacy. 

A  legacy  of  quantity  In  nature  of  qiedflc  legacy,  as  of  so  mQcb  moneyg 
with  reference  to  particular  fund  for  payment,  Is  called  a  demonstrative 
legacy. 

Approved  in  Kramer  v.  Kramer,  201  Fed.  253,  254,  119  C.  C.  A.  482, 
demonstrative  legacy  held  not  subject  to  ademption;  Plant  v.  Donaldson, 
39  App.  D.  C.  165,  legacy  payable  from  proceeds  of  sale  of  realty  devised 
in  trust  is  specific. 

Demonstrative  legacies.    Note,  4  Ann.  Gas.  162. 

Bequest  of  deposit  covers  bonds  purchased  therewltb. 

Distinguished  in  Minot  v.  Attorney  General,  189  Mass.  180,  75  N.  E. 
150,  description  of  legatees  in  residuary  clause  too  indefinite. 

Distinction  between  specific  and  general  legacies  of  stock,  bonds  or 
securities.    Note,  10  Ann.  Gas.  490,  491. 

Bequest  of  stock,  bonds,  or  notes  as  general  or  specific.    Note,  11 
L.  R.  A.  (N.  S.)  62,  66,  67,  62,  63,  66,  66,  67,  68,  69,  70,  72. 

Devise  or  bequest  to  executor  as  provision  for  his  compensation  for 
services  as  such.    Note,  Ann.  Gas.  1918D,  994. 

Items  and  amounts  allowable  as  funeral  expenses  against  deceased's 
estate.    Note,  28  L.  R.  A.  (N.  8.)  672. 

179  TJ.  8.  622-641,  45  L.  Ed.  347,  21  Sup.  Ot  263,  BOARD  OF  UQUIDATIOK 
OF  NEW  0BLEAN8  CITY  DEBT  V.  LOXHSIAKA. 

Under  Louisiana  laws,  board  of  liquidation  and  drainage  conunlsslon  do 
not  possess  capacity  to  prosecute  error  to  decision  adverse  to  claim  that  con- 
tract rights  entered  Into*  on  faith  of  collection  and  application  of  cme  per 
cent  Improvement  tax  were  Impaired. 

Approved  in  State  ex  rel.  Dillon  v.  Braxton  County  Court,  60  W.  Va. 
357,  55  S.  E.  389,  County  Court  cannot  refuse  obedience  to  statute  lim- 
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iting  power  to  raise  money  by  taxation  on  gnronnd  that  it  impairs  obliga- 
tion of  eontract. 

Federal  court  will  lean  toward  Stale  heldlng  in  doulitfifl  cases  of  im- 
pairment. 

Approved  in  Tazoo  ft  M.  V.  R.  R.  Co.  v.  Adams^  181  U.  S.  583,  46 
L.  Ed.  1012,  21  Sup.  Ct.  730,  holding  Federal  court  will  follow  State  de- 
cisions in  matters  in  which  there  is  donbt ;  dissenting  opinion  in  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  611,  46  L.  Ed.  698,  21  Sup.  Ct.  502, 
majority  holding  contract  giving  water  company  right  to  fix  rates  for 
thirty  years  not  authorized  by  Illinois  act  of  1872. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  641. 

Time  and  manner  of  raising  and  deeiding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  66. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68    L.  R.  A.  679. 

179  V.  S.  641-646,  45  L.  Ed.  356,  21  Sup.  Ot.  249,  80XTTHEBN  RAILWAY 
CO.  ▼.  POSTAL  TELEORAPH-OABLE  00. 

Writ  of  error  from  Circuit  Court  lies  only  after  final  Judgment. 
Approved  in  Sheppy  v.  Stevens,  200  Fed.  947,  119  C.  C.  A.  330; 
Crooker  v.  Knudsen,  232  Fed.  858;  Walker  v.  Harriman,  220  U.  S.  607, 
56  L.  Ed.  607,  31  Sup.  Ct.  722;  and  Van  Syckel  v.  Arsuaga,  220  U.  S. 
602,  55  L.  Ed.  608,  31  Sup.  Ct.  716;  all  dismissing  writs  of  error;  Bowker 
V.  United  States,  186  U.  S.  138,  46  L.  Ed.  1092.  22  Sup.  Ct.  804,  holding 
decree  of  District  Court  dismissing  cross-libel  in  admiralty  is  not  final 
judgment,  reviewable  under  Judiciary  Act  of  1891;  Covington  v.  First 
Nat.  Bank,  185  U.  S.  277,  46  L.  Ed.  908,  22  Sup.  Ct.  648,  holding  Circuit 
Court's  decree  enjoining  collection  of  taxes  for  one  year  and  holding 
case  for  further  determination  as  to  subsequent  taxes  is  not  final;  Mer- 
cantile Trust  Co.  V.  Chicago  etc.  Ry.  Co.,  123  Fed.  392,  69  C.  C.  A.  349, 
holding  decree  on  intervening  petition  against  receiver,  directing  de- 
livery of  property  or  accounting  therefor,  referring  value  to  master,  is 
not  final;  Burlington  etc.  R.  Co.  v.  Colorado  Eastern  R.  Co.,  45  Colo. 
226, 16  Ann.  Cas.  1002,  100  Pac.  609,  no  appeal  lies  from  order  determin- 
ing that  petitioner  in  condemnation  suit  has  power  to  condemn;  Pan- 
handle Traction  Co.  v.  Schenk,  73  W.  Va.  228,  80  S.  E.  346,  appeal  does 
not  lie  in  condemnation  suit  before  judgment  fixing  right  to  public  use 
and  compensation. 

Appealable  judgments  and  orders  in  eminent  domain  proceedings. 

Note,  16  Ann.  Cas.  1007. 
Venue  of  condemnation  proceedings  as  to  land  located  in  more  than 

one  county.    Note,  19  Ann.  Cas.  984. 
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179  U.  &  646-6S7«  45  L.  Ed.  357,  21  Sup.  Ct.  259,  DOOXfY  ▼.  HADDEN. 

Imputation  of  knowledge  of  personally  interested  <^eers  to  bank. 
Note,  29  L.  R.  A.  (N.  8.)  561. 

179  TJ.  8.  658-665,  45  L.  Ed.  361,  21  8iip.  Ct.  275,  PATTON  Y.  TBZA8 
k  PAOIFIO  BY.  CO. 

Cases  are  not  to  be  li^rbtly  taken  from  ttie  Jury. 
Approved  in  Supreme  Lodge,  K.  of  P.,  v.  Beck,  181  U.  S.  52,  45  L.  Ed. 
745»  21  Sup.  Ct.  533,  holding  refusal  td  direct  verdict  for  defendant 
on  life  insurance  policy  on  ground  of  suicide  no  cause  for  reversal 
where  suicide  not  clearly  shown;  Wabash  Screen  Door  Co.  v.  Black, 
126  Fed.  725,  61  C.  C.  A.  639,  holding  proof  that  wooden  pulley  broke, 
flying  in  all  directions,  and  that  deceased  working  in  room  was  found 
dead  with  skull  crushed,  warranted  submission  to  jury;  Fidelity  &  Cas- 
ualty Co.  V.  Love,  Ul  Fed.  776,  49  C.  C.  A.  602,  holding  refusal  to  direct 
verdict  for  insurer  on  ground  of  insured's  suicide,  where  evidence 
showed  deceased  shot  himself,  but  not  whether  accidentally  or  inten- 
tionally; dissenting  opinion  in  King  v.  Morgan,  109  Fed.  454, 48  C.  C.  A. 
507,  holding  experienced  miner  injured  from  explosion  while  tamping 
blast  cannot  recover  on  ground  that  the  tampingbar  of  pipe  plugged 
with  wood  was  dangerous. 

Court  may  direct  verdict  where  evidence  is  undisputed,  or  so.  conclusive 
that  court  would  be  compelled  to  set  aside  verdict  in  opposition  to  it. 

Approved  in  American  Car  &  Foundry  Co.  v.  Dietz,  203  Fed.  471, 
121  C.  C.  A.  593,  Armour  &  Co.  v.  Harcrow,  217  Fed.  228,  133  C.  C.  A. 
218,  7  N.  C.  C.  A.  336,  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217  Fed.  529,  133 
C.  C.  A.  377,  and  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  369, 
Ann.  Caa.  1914D,  1029,  57  L.  Ed.  883,  33  Sup.  Ct.  523,  a\l  reversing  judg- 
ment for  plaintiff  on  ground  that  verdict  should  have  been  directed  for 
defendant;  Leach  v.  Burr,  188  U.  S.  513,  47  L.  Ed.  569,  23  Sup.  Ct.  394, 
upholding  power  of  court  to  direct  verdict  sustaining  will  where  appel- 
late court  affirmed  holding;  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184 
U.  S.  191,  192,  46  L.  Ed.  495,  496,  22  Sup.  Ct.  346,  holding  question 
for  jury  whether  cotton  was  burned  from  fire  started  by  sparks  from 
locomotive,  where  only  locomotive  near  did  not  approach  very  near 
nor  was  shown  to  throw  sparks;  Scott  v.  District  of  Columbia,  27 
App.  D.  C.  418,  Hart  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  185,  187,  116 
C.  C.  A.  12,  and  Smith  v.  St.  Louis  etc.  R.  Co.,  214  Fed.  741, 131  C.  C.  A. 
43,  all  upholding  directed  verdict  for  defendants;  New  York  etc.  R.  Co. 
V.  Vizvari.  210  Fed.  127,  L.  R.  A.  19150,  9,  126  C.  C.  A.  632,  and  Nor- 
folk etc.  Ry.  Co.  v.  Hauser,  211  Fed.  571,  572,  128  C.  C.  A.  167,  both 
holding  request  for  directed  verdict  for  defendant  properly  refused; 
Franchina  v.  Chicago  etc.  R.  Co.,  195  Fed.  464,  116  C.  C.  A.  364,  directed 
verdict  for  defendant  held  improper;  Marbury  v.  Illinois  Cent.  R.  Co., 
176  Fed.  15,  99  C.  C.  A.  483,  negligence  of  carrier  held  question  for 
jury  where  convalescent  passenger  suffered  relapse,  due  to  cold;  Rob- 
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inson  v.  National  Tube  Co.,  174  F^d.  409,  98  C.  C.  A.  578,  upholdinor 
withdrawal  from  jury  of  assessment  of  damages  for  part  of  alleged 
injuries;  Sonthtrestem  Development  Co,  v.  Boyd,  7  Ind.  Ter.  785,  104 
S.  W.  1178,  Robinson  r.  Denver  City  Tramway  Co.,  164  Fed.  177,  90 
C.  C.  A.  160,  and  Chic^o  etc.  Ry.  Co.  v.  Baldwin,  164  Fed.  830,  90 
C.  C.  A.  630,  all  holding  directed  verdict  improperly  refused;  St  Louis 
&  S.  F.  R.  Co.  v.  Dewees,  153  Fed.  60,  82  C.  C.  A.  190,  directed  verdict 
properly  denied;  First  Nat.  Gold  Min,  Co.  v.  Altvater,  149  Fed.  397, 
79  C.  C.  A.  213,  TumbuU  v.  Ross,  141  Fed.  650,  72  C.  C.  A.  609,  Huntt 
v.  McNamee,  141  Fed.  299,  72  C.  C.  A.  441,  Western  Union  Tel.  Co.  v. 
Baker,  140  Fed.  319,  72  C.  C.  A.  87,  Swift  v.  Johnson,  138  Fed.  876, 
1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619 ;  International  Text  Book  Co.  v. 
Heartt,  136  Fed.  133,  69  C.  C  A.  127;  Riley  v.  Louisville  etc.  R,  Co.,  133 
Fed.  906,  66  C.  C.  A.  598,  Chicago  etc.  Ry.  Co.  v.  Roddy,  131  Fed.  713,  66 
C.  C.  A.  470,  Chicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A. 
399,  Begenish  v.  Gates,  2  Alaska,  513,  Shaw  v.  New  Year  Gk>ld  Mines  Co., 
31  Mont.  146, 77  Pac.  516,  and  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl. 
362,  64  L.  R.  A.  145,  75  Pac.  539,  all  holding  verdict  should  be  directed 
where  but  one  verdict  maintainable ;  Woodward  v.  Chicago  etc.  Ry.  Co., 
145  Fed.  578,  583,  75  C.  C.  A.  591,  presumption  of  defects  in  locomotive 
from  scattering  fire  raises  no  issue  when  evidence  to  the  contrary; 
Shoup  V.  Marks,  128  Fed.  37,  62  C.  C.  A.  540,  holding  court  properly 
directed  verdict  where  evidence  would  not  support  contrary  conclusion; 
Priestly  v.  Provident  Sav.  Co.,  112  Fed.  272,  holding  court  should  di- 
rect verdict  for  defendant  where  evidence  as  whole  is  not  sufficient  to 
sustain  verdict  for  plaintiff;  Boudrot  v.  Cochrane  Chemical  Co.,  HO 
Fed.  922,  holding  Circuit  Court  has  power  to  direct  verdict,  even  where 
each  party  offers  direct  testimony  covering  entire  case;  Brunson  v. 
Southwestern  Development  Co.,  7  Ind.  Ter.  219,  104  S.  W.  696,  holding 
employer  not  liable  where  miner  charged  with  duty  of  timbering  was 
killed  by  fall  of  slate  in  his  room;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I. 
435,  63  Atl.  240,  appellate  court  can  direct  judgment  without  further 
jury  trial;  Shoemaker  v.  Bryant  Lumber  etc,  Co.,  27  Wash.  644,  68  Pac. 
382,  holding  where  plaintiff  was  injured  by  falling  of  block  of  wood 
from  broken  lug  on  conveyer,  on  showing  that  proper  lug  would  have 
prevented  accident,  plaintiff  may  recover;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  574,  83  C.  C.  A. 
431,  majority  holding  evidence  on  question  whether  renewal  of  em- 
ployee's  liability  bond,  sueH  on  in  case,  included  statement  of  employer, 
did  not  warrant  submission  to  jury;  dissenting  opinion  in  Judd  v.  New 
York  etc.  S.  S.  Co.,  117  Fed.  215,  54  C.  C.  A.  238,  majority  holding 
question  of  company 's  negligence  in  storing  wool  in  shed  adjoining  dock, 
and  adjoining  shed  filled  with  jute,  where  fire  protection  poor,  is  for 
jury;  Glover  v.  United  States,  147  Fed.  428,  8  Asm.  Gas.  1184,  77 
C.  C.  A.  450,  arguendo. 
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Distinguished  in  New  York  Continental  etc.  Filtration  Co.  v.  Wyn- 
koop,  29  App.  D.  C.  604,  11  L.  R.  A.  (N.  8.)  542,  directed  verdict  for 
defendant  in  suit  against  railroad  for  damages,  caused  by  operation  of 
trains,  to  adjacent  property  owner  held  properly  refused.     . 

Where  passenger  Is  injured,  fact  of  accident  carries  preramption  of 
negligence  of  carrier. 

Approved  in  Union  Pac.  R.  R.  Co.  v.  Gill,  60  Colo.  422,  153  Pac.  764, 
following  rule;  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  139,  126 
C.  C.  A.  651,  upholding  verdict  for  passenger  injured  by  breaking  of  bolt 
in  seat;  Missouri  Pac.  Ry.  Co.  v.  Larussi,  161  Fed.  70,  88  C.  C.  A.  230,  em- 
ployee injured  by  collision  while  being  carried  to  place  of  work  by  em- 
ployer is  entitled  to  presumption  of  negligence ;  Sullivan  v.  Capital  Trac- 
tion Co.,  34  App.  D.  C.  374,  holding  street  railway  company  liable  where 
passenger  thrown  from  platform  by  lurching  of  car;  Brown  v.  Louisi- 
ana etc.  R.  Co.,  256  Mo.  536,  165  S.  W.  1062,  evidence  held  sufficient 
to  require  submission  to  jury  of  question  of  carrier's  negligence  where 
passenger  injured  in  wreck  caused  by  broken  rail. 

Distinguished  in  Sweeney  v.  Erving,  228  U.  S.  240,  Asm.  Gas.  1914D. 
905,  57  L.  Ed.  819,  33  Sup.  Ct.  416,  holding  medical  specialist  called  to 
operate  on  patient  of  another  physician,  who  has  assumed  responsibility 
of  advising  operation,  did  not,  as  matter  of  law,  under  facts,  become 
responsible  for  giving  advice  as  to  possibility  of  injury  from  patient's 
condition;  Chicago  etc.  Ry.  Co.  v.  Stone,  34  Okl.  368,  L.  B.  A.  1915A, 
142,  125  Pac.  1122,  holding  carrier  liable  where  trespasser  on  passenger 
train  injured  through  gross  negligence  of  carrier. 

Mere  fact  of  accident  to  employee  raises  no  presumption  of  negligence 
on  part  of  employer. 

Approved  in  Rosney  v.  Erie  R.  Co.,  135  Fed.  313,  68  C.  C.  A.  155, 
Whitten  v.  Nevada  etc.  Co.,  132  Fed.  786,  and  Neeley  v.  Southwestern 
etc.  Oil  Co.,  13  Okl.  363,  64  L.  R.  A.  145,  75  Pac.  539  adl  reaffirming 
rule ;  Carnegie  Steel  Co.  v.  Byers,  149  Fed,  669,  8  L.  R.  A.  (N.  S.)  677, 
82  C.  C.  A.  115,  sudden  raising  of  elevator  from  defect  in  hydraulic 
cylinder  not  necessarily  master's  negligence;  Shandrew  v.  Chicago  etc. 
Ry.  Co.,  142  Fed.  323,  73  C.  C.  A.  430,  injury  caused  by  bursting  air- 
brake hose  not  actionable  without  proof  of  negligence;  Northern  Pac. 
Ry.  Co.  V.  Dixon,  139  Fed.  740,  71  C.  C.  A.  555,  telegraph  operator 
fellow-servant  of  trainmen;  Waters-Pierce  Oil  Co.  v.  Van  Elderen,  137 
Fed.  571,  70  C.  C.  A.  255,  existence  of  facts  not  proved  by  subsequent 
condition  merely  consistent  therewith;  The  Santiago,  137  Fed.  325,  69 
C.  C.  A.  653,  no  recover}''  for  injury  from  fall  caused  by  darkness  in 
hold  of  vessel,  where  lights  requested,  but  not  yet  furnished;  Chicago 
etc.  Ry.  Co.  v.  O'Brien,  132  Fed.  597,  67  C.  C.  A.  421,  mere  fact  of 
derailment  will  not  support  recovery  for  death  of  employee;  Mountain 
Copper  Co.  v..  Van  Buren,  123  Fed.  62,  59  C.  C.  A.  279,  holding  fact 
that  mine  caved  in,  causing  decedent's  death,  carries  no  presumptive 
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negligence — ^burden  of  proving  same  rests  on  plaintiff;  Mexican  Cent. 
Ry.  Co.  V.  Townsend,  114  Fed.  741,  52  C.  G.  A.  369,  holding  question 
of  company's  negligence  in  suit  by  brakeman  for  injury  occasioned 
by  breaking  of  running-board  on  car  on  ground  of  noninspection  is  for 
jury;  Brady  v.  Western  Union  Tel.  Co.,  113  Fed.  910,  il  C.  C.  A.  539, 
holding  master's  liability  for  negligence  of  incompetent  servant  not 
shown  by  proof  of  incompetency  and  of  injury  caused  either  by  negli- 
gence of  incompetent  or  of  another  servant;  Begenish  v.  Gates,  2 
Alaska,  514,  where  employee  deliberately  selected  perilous  mode  of  per- 
forming duty;  Shaw  v.  New  Year  Gold  Mines  Co.,  31  Mont.  147,  154, 
77  Pac.  516,  519,  denying  recovery  to  miner  injured  by  explosion  in 
mine;  Duntley  v.  Inman,  42  Or.  341,  70  Pac.  530,  holding  mere  proof 
of  death  of  employee  from  breaking  of  pulley  at  machine  operated  by 
him  does  not  establish  master's  negligence;  Edgeus  v.  Gaffney  Mfg.  Co., 
69  S.  C.  530,  48  S.  E.  538,  mere  breaking  of  machinery  raises  no  pre- 
sumption of  master's  negligence;  Moore  Lime  Co.  v.  Johnston,  103  Va. 
89,  48  S.  £.  558,  death  of  engineer  from  bursting  of  throttle  valve  raises 
presumption  of  railroad's  negligence;  Stratton  v.  Nichols  Lumber  Co., 
39  Wash.  333, 109  Am.  St.  Eep.  881,  81  Pac.  833,  where  it  was  not  shown 
how  deceased  came  in  contact  with  machinery;  Reidhead  v.  Skagit  Co., 
33  Wash.  180,  73  Pac.  1120,  holding  it  to  be  mere  conjecture  that  de- 
ceased was  killed  by  absence  of  handrail  from  bridge;  Hansen  v.  Seat- 
tle Lumber  Co.,  31  Wash.  608,  72  Pac.  459,  holding  employee  does  not 
prove  case  by  showing  injury  while  using  circular  saw  and  showing 
causes  which  might  have  resulted  in  injury. 

Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal  Co.,  139 
Fed.  536,  1  L.  B.  A.  (N.  B.)  533,  71  C.  C.  A.  316,  fire  resulting  from 
rear-end  collision  of  two  of  defendant's  trains;  Shugart  v.  Atlanta  etc. 
Ry.  Co.,  133  Fed.  509,  66  C.  C.  A.  379,  holding  evidence  for  jury  that 
fireman's  death  resulted  from  poor  care  of  tracks;  Mountain  Copper 
Co.  V.  Van  Buren,  133  Fed.  8,  66  C.  C.  A.  151,  allowing  recovery  for 
death  of  miner  from  defective  timbering  of  mine;  The  Saranac,  132 
Fed.  941,  holding  defective  condition  of  hatch  cover  not  proved ;  0  'Con- 
nell  V.  Pennsylvania  Co.,  118  Fed.  993,  55  C.  C.  A.  483,  holding  where 
employee  sues  for  injury  from  defective  car-step  and  step  is  found 
defective  though  not  identified  conclusively  because  car  switched  upon 
one  of  two  tracks,  submission  to  jury  warranted;  Bradford  Glycerine 
Co.  V.  Kizer,  113  Fed.  897,  51  C.  C.  A.  524,  holding  negligence  in  manu- 
facture of  nitroglycerine  presumed  from  explosion  where  ho  other  ex- 
planation given. 

Presumption  of  negligence  from  the  happening  of  an  accident  caus- 
ing personal  injuries.    Note,  113  Am.  St.  Rep.  1007,  1008. 

In  case  of  accident  to  employee,  he  must  show  employer  was  negligent; 
and  where  evidence  leaves  matter  In  doubt  and  shows  any  one  of  several 
things  may  have  caused  Injury,  for  some  of  wblch  employer  Is  responsible. 
Jury  cannot  determine  whether  employer  is  liable. 
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Approved  in  Great  Northern  Ry.  Co.  v.  Wiles,  240  U.  S.  448,  60 
L.  Ed.  784,  36  Sup.  Ct.  408,  employer  not  liable  where  cause  of  pull- 
ing out  of  draw-bar,  which  produced  injury,  was  not  shown;  Waters- 
Pierce  Oil  Co.  V.  Deselms,  212  U.  S.  176,  53  L.  Ed.  462,  29  Sup.  Ct  270, 
original  vender  of  mixture  of  coal-oil  and  gasoline,  sold  as  gasoline,  held 
liable  for  injury  to  purchaser  from  his  vendee  from  explosion;  Burras 
V.  Cudahy  Packing  Co.,  230  Fed.  698,  holding  burden  of  proof  of  em- 
ployer's negligence  not  sustained;  American  Car  &  Foundry  Co.  v. 
Schachlewich,  229  Fed.  660,  holding  employer  not  liable  where  em- 
ployee working  under  car  was  injured  by  fall  of  doojr  in  car  floor; 
Crucible  Steel  Forge  Co.  v.  Moir,  219  Fed.  153,  135  C.  C.  A.  49,  8 
N.  C.  C.  A.  1017,  defendant  held  n^ligent  in  operating  lathe ;  Pittsburgh 
Coal  Co.  V.  Myers,  203  Fed.  224,  121  C.  C.  A.  427,  holding  employer  not 
liable  where  cause  of  employee's  death  was  uncertain;  Chicago  etc. 
R.  Co.  V.  Richardson,  202  Fed.  843,  121  C.  C.  A.  144,  jury  not  author- 
ized to  speculate  as  to  negligence  in  delivering  train  order;  Smith  v. 
Illinois  Cent.  R.  Co.,  200  Fed.  556,  119  C.  C.  A.  33,  railroad  not  liable 
for  death  of  engineer  found  lying  beside  engine  between  tracks  in 
yards;  Lucid  v.  E.  J.  Du  Pont  De  Nemours  Powder  Co.,  199  Fed.  379, 
118  C.  C.  A.  61,  complaint  held  to  state  cause  of  action  for  negligence  of 
employer;  Perkins  v.  Northern  Pac.  Ry.  Co.,  193  Fed.  223,  holding  rail- 
road not  liable  where  engineer  found  lying  with  neck  broken  on  floor  of 
bridge  over  which  his  engine  had  just  passed;  Cincinnati  etc.  Ry.  Co.  v. 
Jones,  192  Fed.  774,  47  K  R.  A.  (N.  S.)  483,  113  C.  C.  A.  55,  3  N.  C.  C.  A. 
840,  holding  railroad  liable  where  brakeman  killed  on  roof  in  passing  low 
tunnel,  of  which  he  had  not  been  warned;  Bolen-Damall  Coal  Co  v. 
Hicks,  190  Fed.  721,  111  C.  C.  A.  445,  reversing  judgment  for  plaintiff 
on  ground  that  neglifrence  of  employer  not  shown;  Delaware  etc.  R.  Co. 
V.  Troxell,  183  Fed.  376,  106  C.  C.  A.  593,  reversing  judgment  for  plain- 
tiff on  ground  that  jury  allowed  to  speculate  about  employer's  n^li- 
gence;  Midland  Valley  R.  Co.  v.  Fulgham,  181  Fed.  94,  104  C.  C.  A. 
151,  reversing  judgment  on  ground  that  verdict  that  car-coupler  was 
defective  was  based  on  conjecture;  Patton  v.  Illinois  Cent.  R.  Co.,  179 
Fed.  533,  534,  holding  railroad  not  liable  where  employee  injured  by 
breaking  of  ladder  on  car;  Beardsley  v.  Howard  &  Bullough  etc.  Mach. 
Co.,  176  Fed.  623,  evidence  held  insufficient  to  show  injury  to  employee 
from  breaking  emery-wheel  was  due  to  failure  of  employer  to  furnish 
flanges;  Great  Northern  Ry.  Co.  v.  Johnson,  176  Fed.  330,  99  C.  C.  A. 
618,  railroad  not  liable  where  boilerraaker's  eye  was  injured  by  chip  from 
flue ;  Missouri  etc.  Ry.  Co.  v.  Foreman,  174  Fed.  381,  384,  98  C.  C.  A.  281, 
reversing  judgment  for  plaintiff  where  jury,  from  evidence,  could  not 
have  determined  cause  of  injury;  Minneapolis  Gen.  Elec.  Co.  v.  Cronon, 
166  Fed.  658,  20  L.  R.  A.  (N.  S.)  816,  92  C.  C.  A.  345,  holding  evi- 
dence insufficient  to  sustain  verdict  against  electric  company  where 
plaintiff  injured  by  contact  with  inside  wiring  installed  by  defendant; 
Reed  V.  Norfolk  etc.  Ry.  Co.,  1G2  Fed.  757,  railroad  held  liable  where 
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brakeman  injured  in  using  brake  with  which  he  was  nnfamiliar;  Paget 
Sound  NaT.  Co.  v.  Lavender,  160  Fed.  855^  87  C.  C.  A.  655,  upholding 
verdict  that  drowning  of  seaman  sent  to  open  port  was  dae  to  defective 
*^ondition  of  port;  Virginia  etc.  Ry.  Co.  v.  Hawk,  160  Fed.  352,  87 
C.  C.  A.  300,  holding  evidence  of  death  of  plaintiff's  intestate  on  rail- 
road track  too  indefinite  to  warrant  submission  of  case  to  jury;  Byers 
V.  Caroegie  Steel  Co.,  159  Fed.  350,  16  L.  R.  A.  (N.  8.)  214,  86  C.  C.  A. 
347,  holding  employer  liable  where  employee  injured  by  sudden  rise 
in  hydraulic  elevator  due  to  defect  in  cylinder;  Northern  Pac.  Ry.  Co. 
V.  Wendel,  156  Fed.  338,  84  C.  C.  A.  232,  upholding  verdict  for  employee 
injured  by  breaking  of  belt  due  to  defective  condition;  Morgan  Const. 
Co.  V.  Frank,  158  Fed.  965,  86  C.  C.  A.  168,  holding  evidence  in- 
sufficient to  show  employer  negligent  in  piling  iron  plates  near  pit 
where  plaintiff  worked;  Jefferys  v.  Nebraska  Bridge  Supply  etc.  Co., 
157  Fed.  933,  evidence  held  to  raise  presnmption  of  negligence  of  em- 
ployer under  doctrine  of  res  ipsa  loquitur;  Chicago  etc.  Ry.  Co.  v. 
Donaldson,  157  Fed.  825,  85  C.  G.  A.  185,  evidence  held  too  conjectural 
to  sustain  verdict  that  death  at  crossing  was  due  to  delay  caused  by 
defect  in  crossing;  Moit  v.  Illinois  Cent.  R.  Co.,  153  Fed.  356,  82 
C.  €.  A«  430,  negligence  of  employer  not  presumed  where  employee 
injured  when  jacks  supporting  car  truck  collapsed;  Cryder  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  152  Fed.  419,  81  C.  C.  A,  559,  railroad  not  liable 
where  conductor  injured  by  pulling  loose  of  car  ladder;  Spates  v.  Wells 
Rros.,  43  App.  D.  C.  560,  employer  not  liable  where  carpenter  injured 
by  falling  of  frame;  Carlisle  v.  Central  of  Georgia  Ry.  Co.,  183  AI9.. 
198,  62  South.  760,  holding  evidence  insufficient  to  show  cause  of  in- 
jury to  passenger  in  descending  car-steps  was  negligence  of  carrier; 
Midland  Valley  R.  Co.  v.  Ennis,  109  Ark.  215,  159  S.  W.  216,  employer 
not  liable  where  evidence  merely  showed  brakeman  run  over  at  night 
at  switch-frog;  Denton  v.  Mammoth  Spring  Electric  Light  etc.  Co., 
105  Ark.  165,  150  S.  W.  573,  employer  not  liable  where  it  was  matter 
of  conjecture  how  employee  was  injured  when  working  among  live 
wires;  Adams  v.  Bunker  Hill  etc.  Min.  Co.,  12  Idaho,  649,  11  L.  R.  A. 
(N.  S.)  844,  89  Pat'..  628,  evidence  of  employer's  negligence  held  suffi- 
cient to  go  to  jury;  Ash  craft  v.  Davenport  Locomotive  Works,  148 
Iowa,  426,  126  N.  W.  1114,  reversing  judgment  for  employee  injured 
by  fall  of  iron  plates  while  being  loaded  on  ear;  Wyman  v.  American 
Shoe  Finding  Co.,  106  Me.  265,  76  Atl.  484,  evidence  held  sufficient 
to  show  negligence  of  employer  where  gin-pole  fell  on  employee; 
Roundy  v.  United  Box  etc.  Co.,  103  Me.  86,  68  Atl.  536,  holding  employer 
liable  under  evidence  where  workman  injured  while  taking  down  concrete 
piers ;  Olson  v.  Pike,  107  Minn.  418,  120  N.  W.  381,  evidence  held  suffi- 
cient to  take  to  jury  question  of  employer's  negligence;  Coin  v.  John 
H.  Talge  Lounge  Co.,  222  Ma  509, 17  Ann.  Gas.  888,  25  L«  R.  A.  (N.  8.) 
1179,  121  S.  W.  6,  holding  employer  not  liable  under  facts  where  em- 
ployee injured  in  operating  band-saw;  Hamilton  v.  Kansas  City  South- 
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em  Ry.  Co.,  123  Mo.  App.  623, 100  S.  W.  673,  holding  raUroad  not  liable 
where  brakeman  thrown  from  ear  by  giving  way  of  brake  appliance,  in 
absence  of  affirmative  proof  of  negligence;  Andree  v.  Anaconda  Copper 
Mining  Co.,  47  Mont.  568, 133  Pac.  1095,  holding  employer  not  shown  neg- 
ligent where  employee  injured  while  loading  logs;  Henson  v.  Lehigh 
VaUey  R.  Co.,  194  N.  Y.  212,  19  L.  B.  A.  (N.  S.)  790,  87  N.  E.  87,  mere 
proof  that  column  bolt  was  missing  from  truck  of  freight-car  after  acci- 
dent did  not  show  railroad  was  negligent ;  Dingman  v.  Merrill,  77  N.  H. 
486,  93  Atl.  665,  holding  evidence  insufficient  to  show  cause  of  injury  was 
employer's  negligence;  Ridge  v.  Norfolk  Southern  R.  Co.,  167  N.  C.  520, 
83  S.  E.  767,  employer  held  negligent  where  unskilled  employee  was 
required  to  walk  on  top  of  car  in  storm;  Phoenix  Printing  Co.  v.  Dur- 
ham, 32  Okl.  579,  38  L.  B.  A.  (N.  S.)  1191,  122  Pac.  710,  evidence  held 
insufficient  to  sustain  verdict  for  employee;  St.  Louis  etc.  R.  Co.  v. 
Rushing,  31  Okl.  233,  120  Pac.  974,  evidence  held  to  sustain  finding  of 
employer's  negligence;  Manning  v.  Portland  Steel  Ship  Bldg.  Co.,  52 
Or.  107,  96  Pac.  547,  employer  held  liable  where  employee  injured  by 
chip  from  defective  chisel;  Pryor  v.  C.  N.  0.  &  T.  P.  Ry.  Co.,  2  Tenn. 
Civ.  202,  203,  upholding  directed  verdict  for  employer  where  bridge 
watchman  injured  by  fall  of  car  door;  Louisville  etc.  R.  R.  Co.  v.  Shel- 
ton,  1  Tenn.  Civ.  192,  201,  evidence  held  to  sustain  verdict  for  fireman 
thrown  froih  cab  while  attempting  to  handle  slicker-bar;  Fowler  v.  Union 
Portland  Cement  Co.,  39  Utah,  371,  117  Pac.  464,  negligence  of  employer 
in  fastening  cable  end  held  question  for  jury;  Edgar  v.  Rio  Grande 
Western  Ry.  Co.,  32  Utah,  339, 125  Am.  St.  Bep.  867,  11  L.  R.  A.  (N.  S.) 
788,  90  Pac.  747,  denying  recovery  where  uncertain  whether  defendant 
or  unknown  person  was  responsible  for  open  switch;  Wells'  Admr.  v. 
Sutherland  Coal  etc.  Co.,  116  Va.  1007,  83  S.  E.  386,  evidence  held  in- 
sufficient to  show  employer's  negligence  where  mine  employee  killed  by 
deadly  vapors;  Acme  Cement  Plaster  Co.  v.  Westman,  20  Wyo.  156, 
122  Pac.  92,  1  N.  C.  C.  A.  412,  where  fall  of  post  supporting  coal  might 
have  been  due  to  fault  of  another,  verdict  against  employer  is  not  sup- 
ported by  presumption  of  negligence  from  fall;  American  Cast  Iron 
Pipe  Co.  V.  Landrum,  183  Ala.  137,  62  South.  758,  Malvern  Lumber  Co. 
V.  Sweeney,  116  Ark.  60,  172  S.  W.  823,  St.  Louis  etc.  R.  Co.  v.  Hill, 
79  Ark.  81,  94  S.  W.  915,  Klebe  v.  Parker  Distilling  Co.,  207  Mo.  490, 
18  L.  R.  A.  (N.  S.)  140,  105  S.  W.  1060,  Shaw  v.  Hyland  Park  Mfg.  Co., 
143  N.  C.  133,  55  S.  E.  434,  St.  Louis  etc.  Ry.  Co.  v.  Cason,  59  Tex.  Civ. 
328,  330,  129  S.  W.  397,  398,  Galveston  etc.  Ry.  Co.  v.  Garven,  50  Tex. 
Civ.  248,  109  S.  W.  427,  Weckter  v.  Great  Northern  Ry.  Co.,  54  Wash. 
208,  102  Pac.  1054,  Petersen  v.  Union  Iron  Works,  48  Wash.  507,  93 
Pac.  1077,  Smith  v.  United  Lumber  Co.,  71  W.  Va.  753,  77  S.  E.  332, 
Worley  v.  Raleigh  Lumber  Co.,  70  W.  Va.  128,  73  S.  E.  265,  3  N.  C.  C.  A. 
531,  and  Solts  v.  Southwestern  Cotton  Oil  Co.,  28  Okl.  710,  115  Pac.  777, 
all  holding  evidence  as  to  employer's  negligence  held  insufficient  to  submit 
to  jury;  dissenting  opinion  in  Republic  Elevator  Co.  v.  Lund,  196  Fed. 
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753,  45  L.  R.  A,  (N,  S.)  707, 116  C.  C.  A.  373,  majority  holding  employer 
liable  for  injury  caused  by  defective  ear-brake;  dissenting  opinion  in 
Duvall  V.  Philadelphia  etc.  R.  R.  Co.,  43  App.  D.  C.  405,  413,  majority 
holding  safety  of  place  to  couple  cars  is  question  for  jury. 

Distinguished  in  Pacific  Tel.  &  Tel.  Co.  v.  Hoffman,  208  Fed.  226, 
125  C.  C.  A.  421,  railroad  liable  where  plaintiff's  automobile  struck  guy 
wire  of  telegraph  pole  while  crossing  track  at  night  on  traveled  roadway ; 
Pittsburgh  etc.  Ry.  Co.  v.  Scherer,  205  Fed.  358,  123  C.  C.  A.  484,  hold- 
ing railroad  liable  where  pedestrian  killed  at  crossing  at  night;  Alaska- 
Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed.  595,  89  C.  C.  A.  351,  holding 
question  of  defendant's  negligence  was  for  jury  where  evidence  tended 
to  show  breaking  of  sheave-wheel  attached  to  cable  drum  was  cause  of 
fall  of  bucket  in  mine  shaft;  St.  Louis  etc.  Ry.  Co.  v.  Standifer,  81 
Ark.  277,  99  S.  W.  81,  killing  of  brakeman  while  operating  handcar  by 
being  struck  by  passenger  train  held  to  make  out  prima  facie  case  of 
employer's  negligence;  dissenting  opinion  in  American  Cast  Iron  Pipe 
Co.  V.  Landrum,  183  Ala.  135,  62  South.  758,  majority  holding  evidence 
as  to  employer's  negligence  was  insufficient. 

Necessity  of  proving  actual  cause  of  injury  in  action  by  servant  for 
personal  injuries.    Note,  6  Ann.  Oas.  168. 

Sufficiency  of  proof  of  negligence  of  employer  in  case  of  fatal  acci- 
dent in  absence  of  eye-witness.    Note,  8  N.  0.  0.  A.  1010. 

Where  step  wm  tightly  secured  and  inspected  at  beginning  of  trip,  com- 
pany performs  duty. 

Approved  in  Glenmont  Lumber  Co.  v.  Roy,  126  Fed.  528,  61  C.  C.  A. 
506,  holding  master's  duty  discharged  by  furnishing  sawmill  reasonably 
safe,  for  use  of  employees. 

An  employer  is  bound  to  provide  safe  place  and  safe  macUnery  for 
work  of  employee,  and  he  may  not  avoid  it  by  turning  it  over  to  some  em- 
ployee, but  the  employer  does  not  guarantee  that  place  and  machinery  shall 
be  absolutely  safe. 

Approved  in  Chicago  etc.  Ry,  Co.  v.  Bower,  241  U.  S.  474,  60  L.  Ed. 
1109,  36  Sup.  Ct.  624,  whether  appliance,  not  latest  and  best,  was  reason- 
ably safe  and  suitable,  held  question  for  jury;  Butler  v.  Frazee,  211 
U.  S.  467,  53  L.  Ed.  285,  29  Sup.  Ct.  136,  launciy  worker  held  to  have 
assumed  risk  in  operating  machine;  Woodruff  v.  Yazoo  etc.  R.  Co., 
222  Fed.  31,  137  C.  C.  A.  567,  railroad  required  to  test  indicator  tube 
before  furnishing  it  to  engineer;  Great  Northern  Ry.  Co.  v.  Johnson, 
207  Fed.  523,  125  C.  C.  A.  183,  holding  employer  not  liable  for  injury 
to  employee  testing  flue  where  experts  could  not  anticipate  danger; 
Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  646,  120  C.  C.  A.  65, 
holding  railroad  not  liable  for  injury  to  employee  from  giving  way  of 
handhold  which  had  been  thoroughly  tested;  Pulaski  Min.  Co.  v.  Hagan, 
196  Fed.  730,  732,  116  C.  C.  A.  352,  holding  employer  liable  for  injury 
due  to  method  adopted  by  it  for  loading  acid;  American  Car  etc.  Co. 
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V.  Barry,  195  Fed.  92i,  922,  115  C;  C.  A.  607,  negligence  of  defendant 
in  fumising  employed  with  jack  which  collapsed  held  for  jury;  Mont- 
hriand  v.  Chicago  etc.  Ry.  Co.,  191  Fed.  991,  railroad  not  liable  for 
injury  to  brakeman  due  to  failure  of  brake  to  work;  Northam  v.  Boston 
'*&  Montana  etc.  Min.  Co.,  190  Fed.  724,  111  C.  C.  A.  450,  mere  proof 
of  fall  of  rock  in  mine  on  miner  does  not  show  negligence,  but  proof 
that  logging  was  insufficient  to  sustain  rocks  which  fell  makes  prima 
facie  case  of  negligence;  Hunter  v.  Illinois  Cent.  R.  Co.,  188  Fed.  651, 
110  C.  C.  A.  459,  whether  defects  existed  in  brakes,  under  facts,  held 
question  for  jury;  Kyner  v.  Portland  Gold  Min.  Co.,  184  Fed.  47,  106 
C.  C.  A.  245,  holding  evidence  insufBcient  to  show  negligence  of  em- 
ployer in  guarding  drum  and  cable ;  Cyborowski  v.  Kinsman  Transit  Co., 
179  Fed.  444,  445, 102  C.  C.  A.  586,  owner  of  vessel  is  not  liable  for  death 
of  stevedore  killed  by  falling  of  trim-board;  Winters  v.  Baltimore  etc. 
R.  Co.,  177  Fed.  48,  100  C.  C.  A.  462,  question  of  assumption  of  risk 
of  defective  switch  by  track-hand  held  for  jury;  Southern  Ry.  Co.  v. 
Lyons,  169  Fed.  562,  25  L.  B.  A.  (N.  S.)  335,  95  C.  C.  A.  55,  holding 
fireman  assumed  risk  of  injury,  under  facts,  from  absence  of  bandholda 
on  cab;  Dailey  v.  New  York  etc.  R.  R.  Co.,  167  Fed.  598,  609,  negligence 
of  railroad  in  making  doors  of  roundhouse  so  narrow  as  to  leave  eleven 
inches  between  passing  engine  and  posts,  held  for  jury ;  Haines  v.  Spen- 
cer, 167  Fed.  271,  92  C.  C.  A.  658,  whether  employer  negligent  in  failing 
to  repair  defective  appliance  within  twenty-four  hours  after  request  of 
employee  held  question  for  jury;  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed. 
669,  23  L.  B.  A.  (N.  S.)  962,  92  C.  C.  A.  357,  upholding  judgment  for 
plaintiff  injured  by  falling  of  derrick  boom;  Southern  Ry.  Co.  v.  Hardin, 
157  Fed.  649,  86  C.  C.  A.  329,  disapproving  instruction  requiring  em- 
ployer to  insure  safety  of  appliances;  Law  v.  Central  Dist.  Printing  etc. 
Co.,  140  Fed.  562,  company  not  responsible  for  displacement  of  electric 
wire  not  obvious  to  ordinary  inspection ;  Illinois  Cent.  R.  Co.  v.  Coughlin, 
132  Fed.  802,  803,  65  C.  C.  A.  101,  denying  recovery  for  injury  from 
loosened  handhold,  caused  by  latent  defect;  United  States  Express  Co. 
V.  Ball,  36  App.  D.  C.  279,  Ann.  Osa.  19120,  331,  instructions  as  to  duty 
of  employer  held  insufficient;  Butler  v.  Frazee,  25  App.  D.  C.  401,  up- 
holding directed  verdict  for  employer  where  laundry  employee  injured 
in  using  mangle;  National  Biscuit  Co.  v.  Wilson,  169  Ind.  447,  82  N.  E. 
918,  employer  held  not  liable  for  injury  from  fall  of  freight  elevator; 
Lutenbacher  v.  Mitchell-Borne  Const.  Co.,  136  La.  818,  67  South.  892, 
employer  held  liable  for  injury  from  caving  in  of  sides  of  pit  upon  work- 
men; Hoffman  v.  McKeen  Motor  Car  Co.,  95  Neb.  243,  145  N.  W.  259, 
holding  employer  not  liable  where .  employee  handling  truck  was  injured 
by  box  falling  therefrom;  Robinson  v.  Hammond  Packing  Co.,  184  Mo. 
App.  417,  171  S.  W.  36,  holding  employee  in  slaughter-house  did  not  as- 
sume risk  of  sewer  being  filled  with  boiling  water^  when  ordinarily  filled 
with  lukewarm  water. 
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Distinifaiahed  in  Neeley  y.  Southwestern  etc.  Oil  Co.,  13  Okl.  365,  373, 
64  L.  B.  A.  145,  75  Pac.  540,  543,  employer  may  be  liable  for  injury  from 
badly  repaired  ladder. 

.  Doctrine  of  res  ipsa  loquitur  as  applicable  to  injury  to  servant 
caused  by  falling  of  object  during  building  construction.  Note, 
Ann.  Oas.  1912]),  436. 

Doctrine  of  res  ipsa  loquitur  as  applicable  to  relation  of  master  and 
servant.    Note,  Ann.  Oas.  l6l4D,  94. 

Bes  ipsa  loquitur,  as  between  master  and  servant.    Note,  6  L.  B.  A. 

(N.  S.)  344. 
The  doctrine  of  res  ipsa  loquitur.    Note,  5  N.  0.  0.  A.  43. 

Doctrine  of  res  ipsa  loquitur  as  applicable  in  actions  under  Federal 
Employers'  Liability  Act.    Note,  10  N.  0.  0.  A.  856. 

Brakemen  and  other  railroad  employees  riding  on  tops  of  cars  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  8  N.  0.  0.  A.  842. 

179  U.  8.  665-678,  46  Ii.  Ed.  365,  21  Sup.  Ot.  270,  EIiOIN  KATJONAL 
WATCH  CO.  Y.  ILLINOIS  WATCH  CASE  CO. 

Jurisdiction  of  suit  for  infringement  of  trademark.  Note,  15  Ann. 
Gas.  221. 

Federal  court  has  Jurisdiction  over  all  matters  arising  under  trademark 
statutes. 

Approved  in  Bossmann  v.  Gamier,  211  Fed.  404, 128  C.  G.  A.  73,  and 
A.  Leschen  &  Sons  Rope  Co.  v.  Broderick  &  Bascom  Rope  Co.,  134  Fed. 
572,  67  C.  C.  A.  418,  both  reaflSrming  rule ;  Mecky  v.  Grabowski,  177  Fed. 
592,  Thaddeus  Davids  Co.  v.  Davids,  165  Fed.  793,  Cushman  v.  Atlantis 
Fountain  Pen  Co.,  164  Fed.  94,  Bernstein  v.  Danwitz,  190  Fed.  605,  Elec- 
tric Boat  Co.  V.  Lake, Torpedo  Boat  Co.,  215  Fed.  383,  and  Sprigg  v. 
Fisher,  222  Fed.  965,  all  holding  Federal  court  has  no  jurisdiction  of  bill 
alleging  unfair  competition,  otherwise  than  by  infringement  of  regis- 
tered trademark ;  Lewis'  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co., 
181  Fed.  977,  Circuit  Court  has  exclusive  jurisdiction  under  section  4915, 
Revised  Statutes,  to  require  issuance  of  patent  regardless  of  amount  in 
controversy;  A.  Leschen  &  Sons  Rope  Co.  v.  Broderick  etc.  Rope  Co.,  36 
App.  D.  C.  453,  denying  registration  of  trademark  on  ground  similar  to 
registered  mark;  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  94,  28 
L.  B.  A.  (N.  S.)  1150,  89  N.  E.  188,  State  court  has  jurisdiction  of  suit 
to  enjoin  use  of  trademark. 

Trademazk  means  dtetinctiye  mark  of  authenticity,  throngb  which  prod- 
ucts of  particular  manufacturers  or  commodities  of  particular  merchants  may 
bo  distinguished. 

Approved  in  Rossmann  v.  Gamier,  211  Fed.  406,  128  C.  C.  A.  73,  up- 
holding provision  of  act  of  1905. for  registration  of  trademarks  used. for 
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ten  years  preceding  by  applicant  or  predecessors  in  interest  in  interstate 
commerce. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
86  Am.  St.  Bep.  84,  85,  111. 

Name  of  district  or  comitry  cannot  be  subject  of  trade  name  for  well- 
known  commercial  article. 

Approved  in  Chickering  v.  Chickering  &  Sons,  120  Fed.  73,  56  C.  C.  A. 
476,  holding  Chickering  and  Son  entitled  to  preliminary  injunction 
against  "Chickering  Bros."  to  prevent  use  of  name  on  pianos  so  as  to 
confuse  public ;  Computing  Scale  Co.  v.  Standard  etc.  Scale  Co.,  118  Fed. 
967,  66  C.  C.  A.  469,  holding  term  "computing**  not  proper  subject  for 
technical  trade  name  for  scales;  Draper  v.  Skerritt,  116  Fed.  208,  hold- 
ing term  ''French  Tissue"  not  proper  subject  for  exclusive  trade  name. 

Words  merely  descriptiTe  of  place  where  article  Is  made  cannot  be 
monopolised  as  trademark. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S.  622, 
69  L,  Ed.  1150,  36  Sup.  Ct.  708,  ."Webster*'  not  subject  to  registration 
under  Trademark  Act  of  1881;  Trinidad  Asphalt  Mfg^  Co.  v.  Standard 
Paint  Co.,  163  Fed.  989,  991,  90  C.  C.  A.  196,  Standard  Paint  Co.  v. 
Trinidad  Asphalt  Mfg.  Co.,  220  U.  S.  463,  467,  461,  56  L.  Ed.  540,  542, 
543,  31  Sup.  Ct.  466,  both  holding  ''Ruberoid*'  not  subject  of  trademark; 
Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  136,  49  L.  Ed.  984,  26  Sup.  Ct.  609, 
"Remington,**  family  surname,  not  valid  trademark ;  Duplex  Metals  Co.  v. 
Standard.Underground  Cable  Co.,  220  Fed.  992,  ''copper  dad"  as  applied 
to  iron  and  steel  wire  not  subject  to  exclusive,  use ;  Apollo  Bros.  v.  Per- 
kins, 207  Fed.  633, 126  C.  C.  A.  192,  "Nubia"  not  subject  to  registration 
as  trademark  for  cigarettes;  Borden  Ice  Cream  Co.  v.  Borden's  Con- 
densed Milk  Co.,  201  Fed.  613,  121  C.  C.  A.  200,  "Borden**  not  subject 
of  exclusive  appropriation ;  John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.,  185  Fed.  564,  566,  "Birdsboro  Trap  Rock**  not  subject  to  exclusive 
use;  Thaddeus  Davids  Co.  v.  Davids,  166  Fed.  796,  "Davids"  not  subject 
to  appropriation  as  trademark  for  ink;  American  Wine  Co.  v.  Kohlman, 
158  Fed.  831,  832,  "American  Wine  Company**  not  subject  to  appropria- 
tion as  trade  name;  Standard  Varnish  Works  v.  Fisher,  Thorsen  &  Co., 
153  Fed.  929,  "Turpentine  Shellac**  not  subject  to  appropriation  as  techni- 
cal trademark ;  Galena-Signal  Oil  Co.  v.  W.  P.  Fuller  &  Co.,  142  Fed.  1007, 
star  alone  not  valid  trademark  for  lubricating  oil ;  A.  Lesehen  &  Sons  Rope 
Co.  V.  Macomber  &  Whyte  Rope  Co.,  142  Fed.  291,  colored  streak  in  wire 
rope  not  valid  trademark ;  Warren  Featherbone  Co.  v.  American  Feather- 
bone  Co.,  141  Fed.  516,  72  C.  C.  A.  671,  "featherbone,**  name  of  patented 
article,  not  valid  trademark  after  patent  expired;  Lamont  Corliss  &  Co. 
V.  Hershley,  140  Fed.  764,  similarity  in  packages  of  chocolate  insuilicient 
for  preliminary  injunction;  Dennison  Mfg.  Co.  v.  Scharf  Tag  etc.  Co., 
135  Fed.  631,  68  C.  C.  A.  263,  series  of  numbers  used  to  designate  labels 
not  valid  trademarks;  Mcllhenny  ▼.  New  Iberia  Extract  of  Tabasco 
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Pepper  Co.,  34  App.  D.  C.  432,  "Tabasco"  not  subject  to  registration  as 
trademark;  C.  A.  Briggs  Co.  v.  National  Wafer  Co.,  215  Mass.  104,  Ann. 
Oas.  19140,  926, 102  N.  E.  88,  ''Boston  wafers"  not  subject  of  trademark ; 
Esselstyn  v.  Holmes,  42  Mont  518,  114  Pac.  120,  "Owl  Creek  Coal"  not 
entitled  to  protection  when  used  as  name  for  coal  from  field  of  that  name 
where  there  was  competitive  mining;  New  Iberia  Extract  of  Tabasco 
Pepper  Co.  v.  E.  Mcllhenny's  Son,  132  La.  155,  61  South.  134,  ''Tabasco" 
not  entitled  to  protection  as  name  of  pepper  sauce. 

Distinguished  in  Buzby  v.  Davis,  150  Fed.  278,  10  Ann.  Oas.  68,  80 
C.  C.  A.  163,  keystone  valid  trademark;  W.  R.  Lynn  Shoe  Co.  v.  Auburn 
Lynn  Co.,  100  Me.  71,  474,  476,  478,  62  AtL  503,  504,  505,  506,  "Auburn- 
Lynn  Shoes,  Auburn,  Maine,"  combination  of  personal  and  geographical 
names;  valid  trademark. 

Where  word  descriptive  of  place  where  article  made  has  acquired  second- 
ary signification  in  connection  with  such  use,  courts  will  give  protection 
from  imposition  by  frauds  though  name  not  subject  of  trademark.  8o  held 
as  to  "Elgin'*  as  name  for  watches. 

Approved  in  Baglin  v.  Cusenier  Co.,  221  XJ.  S.  591,  55  L.  Ed.  869,  31 
Sup.  Ct.  669,  "Chartreuse,"  as  used  to  refer  to  liquor,  held  subject  to 
copyright  though  originally  used  only  as  name  of  place  where  made; 
French  Republic  v.  Saratoga  Vichy  Co.,  191  U.  S.  435,  48  L.  Ed.  261, 
24  Sup.  Ct.  146  (aflarming  107  Fed.  461,  65  L.  B.  A.  830,  46  C.  C.  A. 
418),  which  holds  use  of  name  "Vichy"  in  connection  with  Saratoga 
vichy  water  may  be  enjoined;  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  894, 
135  C.  C.  A.  551,  holding  "Easy  Emptying,"  as  applied  to  grass-catchers 
for  lawn  mowers,  entitled  to  protection;  Chickering  v.  Chickering  ft  Sons, 
215  Fed.  496, 131  C.  C.  A.  538,  "Chickering"  held  to  have  acquired  second- 
ary meaning  as  name  of  piano  subject  to  valid  trademark;  Buzby  v. 
Keystone  Oil  &  Mfg.  Co.,  206  Fed.  139,  "Keystone"  name  and  symbol 
held  entitled  to  protection;  Hughes  v.  Alfred  H.  Smith  Co.,  205  Fed. 
309,  310,  "Ideal"  used  for  ten  years  as  name  of  brush  held  entitled  to 
registration  and  protection  as  trademark;  Rice-Stix  Dry  Goods  Co.  v. 
J.  A.  Scriven  Co.,  165  Fed.  655,  91  C.  C.  A.  476,  "elastic  seam"  used  in 
trade  as  descriptive  of  underwear,  held  entitled  to  protection;  Faber  v. 
Faber,  124  Fed.  611,  holding  plaintiffs  entitled  to  enjoin  defendant  from 
using  latter's  name  "Faber"  in  connection  with  pens  without  adding  first 
name,  "Eberhard"  or  "E,"  to  distinguish  from  " A.  W.  Faber";  Sterling 
Remedy  Co.  v.  Spermine  Medical  Co.,  112  Fed.  1003,  50  C.  C.  A.  657, 
holding  manufacturer  of  "Candy  Cathartic  Cascarets"  entitled  to  enjoin 
use  by  defendant  of  imitation  "Candy  Cathartic  Castorets";  Computing 
Cheese  Cutter  Co.  v.  Dunn,  45  Ind.  App.  25,  88  N.  E.  95,  holding  "The 
Computing  Cheese  Cutter  Company  of  Anderson"  infringed  by  "the 
Anderson  Cheese  Cutter  Company";  Dyment  v.  Lewis,  144  Iowa,  518, 
26  L.  R.  A.  (N.  S.)  78,  123  N.  W.  247,  "Sioux  City  Robe  and  Tanning- 
Company"  held  entitled  to  protection;  G.  &  C.  Merriam  Co.  v.  Saaifield, 
XVIJI—45 
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198  Fed.  372,  374,  377,  117  C.  C.  A.  245,  enjoinmg  use  of  name  of 
''Webster''  on  dictionary  except  in  connection  with  note  explaining  that 
it  was  not  published  by  successors  to  original  Webster;  Rome  Machinery 
etc.  Co.  V.  Davis  Foundry  etc.  Co.,  135  Ga.  18,  68  S.  E.  800,  holding 
''Rome  Foundry  and  Machine  Works"  entitled  to  protection }  Bonnie  & 
Co.  V.  Bonnie  Bros.,  160  Ky.  496,  169  S.  W.  874,  "rye,"  when  used  in 
"Bonnie  Rye"  as  name  for  whisky,  becomes  part  of  sx>ecific  trademark 
entitled  to  protection;  Blackwells  Durham  Tob.  Co.  v.  American  Tobacco 
Co.,  145  N.  C.  374,  59  S.  E.  126,  domestic  corporation  did  not  acquire  by 
mere  adoption  of  corporate  name  exclusive  right  to  use  same  or  such 
property  right  as  would  be  protected  by  injunc^on;  dissenting  opinion 
in  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  838,  65  L.  B.  A.  878,  48  C.  C.  A. 
48,  majority  holding  use  of  name  "American''  in  connection  with  wash 
or  ball  blue  will  be  enjoiAed. 

Distinguished  in  Vacuum  Oil  Co.  v.  Climax  Refining  Co.,  120  Fed.  256, 
56  C.  C.  A.  90,  holding  evidence  did  not  sustain  charg^  of  unfair  com- 
petition where  defendant  used  symbol  "600  V"  to  indicate  quality  of  oil, 
but  used  barrels  differently  labeled  and  painted;  Searle  &  Hereth  Co.  v. 
Warner,  112  Fed.  676,  50  C.  C.  A.  321,  holding  manufacturer  of  substance 
and  name  "Pancreopepsine"  cannot  enjoin  use  of  word  "Pancro-Pepsin" 
for  substance  composed  of  pancreatin  and  pepsin. 

Use  of  geographical  name  as  unfair  competition.    Note,  10  Ann.  Oas. 
71,  72. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  B.  A. 
(N.  S.)  76,  81. 

Circumstances  must  show  wrongful  intent  in  fact  or  justify  inference  of 
intent  to  inftinge  alleged  trademark  which  has  come  to  denote  particular 
vendor^ 

Approved  in  Ohio  Baking  Co.  v.  National  Biscuit  Co.,  127  Fed.  121, 
62  C.  C.  A.  116,  holding  biscuit  cartons  similarly  labeled  save  for  sub- 
stitution of  "Factory  Seal"  for  "In-er-Seal,"  and  containing  same  red 
seal,  infringed  plaintiff's  product. 

Wrongful  intent  in  infringing  trademark  is  presumed,  but  relief  from 
unfair  competition  requires  proof  of  wrongful  intent. 

Approved  in  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  471,  Ann.  Oas. 
1916B,  475,  58  L.  Ed.  1061,  34  Sup.  Ct.  648,  complaint  for  infringement 
of  trademark  not  required  to  show  wrongful  intent  of  defendant ;  Charles 
E.  Hires  Co.  v.  Villepigue,  196  Fed.  891,  116  C.  C.  A.  452,  to  authorize 
injunction  against  unfair  competition,  evidence  must  satisfy  court  of 
wrongful  intent;  Reading  Stove  Works  etc.  Co.  v.  S.  M.  Howes  Co.,  201 
Mass.  440,  441,  21L.  R.  A.  (N.  S.)  979,  87  N.  E.  752,  infringer  enjoined 
though  acting  innocently. 

Fraudulent  intent  as  necessary  element  of  unfair  competition  or 

infringement  of  trademark.     Note,  3  Ann.  Oas.  33. 
Fraudulent  intent  as  essential  injunction  against  unfair  competition. 
Note,  4  L.  R.  A.  (N.  S.)  960,  961. 
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Manuf  actarer  of  partlcnlar  goocU  U  tntltled  to  reputation  thoy  liave  ac- 
qnixady  and  protection  la  afforded  against  unfair  dealing,  whether  there  be 
technical  trademark  or  not.  The  essence  of  the  wrong  consists  in  the  sale 
of  goods  of  one  mannfactnrex  for  those  of  another. 

Approved  in  Hanover  Star  Milling  Co.  v.  Allen  &  Wheeler  Co.,  208 
Fed.  523,  125  C.  C.  A.  515,  and  Hanover  Star  Mill.  Co.  v.  Metcalf,  240 
U.  S.  413,  424,  60  L.  Ed.  718,  722,  36  Sup.  Ct.  360,  both  holding  earUer 
adopter  of  trademark  is  estopped  to  assert  infringement  against  later 
by  former;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co.,  165  Fed.  415, 
91  C.  C.  A.  363,  and  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co., 
240  U.  S.  257,  60  L.  Ed.  633,  36  Sup.  Ct.  271,  both  holding  "American 
Lady"  applied  to  shoes  infringed  "American  Girl";  Rubber  etc.  Harness 
Trimming  Co.  v.  Devoe  etc.  Co.,  233  Fed.  154,  156,  holding  complainant 
having  established  trade  in  brushes  marked  "Rubberset"  could  enjoin  use 
of  ''Set  in  rubber — ^Devoe"  on  brushes  of  rival ;  Coca-Cola  Co.  v.  Branham, 
216  Fed.  266,  "Coca  Cola"  not  infringed  by  "Koke,"  which  was  some- 
times applied  to  former ;  Samson  Cordage  Wks.  v.  Puritan  Cordage  Mills, 
211  Fed.  608,  L.  B.  A.  1915F,  1107, 128  C.  C.  A.  203,  device  used  as  trade- 
mark for  sash  cord  held  infringed;  Coca  Cola  Co.  v.  Gay-Ola' Co.,  200 
Fed.  722,  119  C.  C.  A.  164,  enjoining  sale  of  beverage  called  "Gay-ola" 
by  dealer  under  name  of  "Coca  Cola" ;  Coca-Cola  Co.  v.  Nashville  Syrup 
Co.,  200  Fed.  160  ''Coca-Cola"  infringed  by  use  of  "Coca  Cola"  with 
name  of  maker  added ;  Bristol  Co.  v.  Graham,  199  Fed.  415, 117  C.  C.  A. 
644,  evidence  held  to  sustain  claim  of  unfair  competition  by  imitation 
of  labels  and  boxes  containing  belt  lacings ;  Wolf  Bros.  &  Co.  v.  Hamil- 
ton-Brown Shoe  Co.,  192  Fed.  931,  "American  Girl"  shoes  not  infringed 
by  "American  Lady"  followed  by  manufacturer's  name;  G.  Heileman 
Brewing  Co.  v.  Independent  Brewing  Co.,  191  Fed.  492, 112  C.  C.  A.  133, 
trademark  consisting  of  distinctive  label  used  on  beer  held  infringed 
by  similar  device;  American  Lead  Pencil  Co.  v.  L.  Gottlieb  &  Sons,  181 
Fed.  181,  "Beats-all,"  as  applied  to  pencils,  infringed  by  "Rnoxall"; 
R.  J.  Reynolds  Tobacco  Co.  v.  Allen  Bros.  Tobacco  Co.,  151  Fed.  828, 
simulation  of  tobacco  package  held  to  constitute  unfair  competition; 
Westminister  Laundry  Co.  v.  Hesse  Envelope  Co.,  174  Mo.  App.  242,  156 
S.  W.  768,  holding  coined  word  used  in  "blind"  advertisement  not  en- 
titled to  protection;  McGhrew  Coal  Co.  v.  Menefee,  162  Mo.  App.  215, 
144  S.  W.  871,  holding  "Electric  Lump  Coal"  not  entitled  to  protection; 
A.  J.  Reach  Co.  v.  Simmons  Hardware  Co.,  155  Mo.  App.  424,  135  S.  W. 
506,  manufacturer  of  baseballs  for  American  League  using  "Official 
American  League"  on  balls  may  not  enjoin  another  from  similarly  mark- 
ing balls  except  on  showing  that  such  words  were  associated  in  public 
mind  with  his,  product ;  Grocers'  Journal  Co.  v.  Midland  Pub.  Co.,  127 
Mo.  App.  367,  105  S.  W.  313,  refusing  to  enjoin  use  of  name  of  trade 
newspaper  similar  to  one  which  was  merged  with  another  and  use  of 
name  discontinued. 
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Name  cannot  be  used  in  generic  significance  to  delnde,  public. 
Approved  in  Computing  Scale  Co.  y.  Standard  etc.  Scale  Co.^  118  Fed. 
967,  56  C.  C.  A.  469,  holding  though  term  "computing"  with  reference 
to  scales  cannot  form  exclusive  trademark  if  it  acquires  secondary 
meaning,  it  will  be  protected;  Draper  v.  Skerrett,  116  Fed.  207,  208,  209, 
holding  plaintiff  entitled  to  enjoin  defendant  from  using  labels  for 
French  Tissue  substantially  similar  to*those  of  plaintiff,  though  having 
right  to  sell  in  limited  territory  only;  Peck  Bros.  &  Co.  v.  Peck  Bros. 
Co.,  113  Fed.  298,  62  L.  B.  A.  81,  51  C.  C.  A.  251,  holding  'Teck  Brothers 
and  Company"  entitled  to  enjoin  use  of  name  by  new  company  organized 
under  name  of  "Peck  Brothers  Co.,"  where  it  contained  no  Peck 
Brothers ;  Shaver  v.  Heller  &  Merz,  Co.,  108  Fed.  831,  832,  65  L.  R.  A. 
878,  48  C.  C.  A.  48,  holding  use  of  term  "American"  in  conection  with 
wash  or  ball  blue  will  be  enjoined;  Watkins  Medical  Co.  v.  Sands,  83 
Minn.  330,  86  N.  W.  341,  holding  words  "Vegetable  Anodyne  Liniment" 
cannot  be  utilized  as  trademark ;  Barrett  Chem.  Co.  v.  Stem,  176  N.  Y.  30, 
68  N.  E.  66,  holding  plaintiff  can  have  no  technical  trade  name  in  word 
"Roachsault,"  designated  poison  for  exterminating  roaches. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oas.  1915B,  849. 

Infringement  of  trademark.    Note^  25  E.  B.  C.  219,  222,  223. 

Miscellaneous.  Cited  in  Regis  v.  Jaynes  &  Co.,  191  Mass.  248,  77  N. 
E.  776,  no  accounting  of  prbfits  where  wrongful  uae  of  trademark  ac- 
cidental. 

179  U.  8.  681,  46  L.  Ed.  384,  21  Sup.  €t.  918,  BALTIMOBS,  0.  ft  A.  BY.  CO. 
V.  MAYOR  ETC.  OCEAN  CITY. 

Cited  in  Harkins  v.  Ashville,  180  U.  8.  635,  45  L.  Ed.  709,  21  Sup.  Ct. 
922. 

179  U.  8.  662,  46  L.  Ed.  384,  21  8up.  Ot.  915,  SEED  Y.  8TANI.EY. 
Cited  in  Hendiyx  v.  Perkins,  114  Fed.  804,  52  C.  C^  A.  435. 

179  U.  S.  682,  45  L.  Ed.  384,  21  Sup.  Ot.  915,  WOODWOBTH  ▼.  KUTE. 
Cited  in  Cuddy  v.  Clement,  113  Fed.  455,  51  C.  C.  A.  288. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  405. 

179  U.  8.  686,  45  L.  Ed.  386,  21  8ap.  Ct.  918,  BICHABD8  ▼.  MIOHIOAK 
CENT.  B.  B.  00. 

Cited  in  Richards  v.  Michigan  Cent.  B.  B.  Co.,  186  U.  8.  479,  46  L.  Ed. 
1259,  22  Sup.  Ct.  942. 
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180  UNITED  STATES. 


180  XT.  8.  1>26,  46  L.  Ed.  986,  21  Sup.  Ot.  240,  YAZOO  ft  M.  V.  S.  B.  00.  ▼. 
ADAMS. 

Wliere  Supreme  Oonrt  anstains  ruling  on  all  Issues  inYoIvM  opinion  can- 
not be  disregarded. 

Approved  in  New  Orleans  v.  Warner,  180  U.  S.  203,  45  L.  Ed.  496,  21 
Sup.  Ct.  355,  holding  no  objection  can  be  made  to  master's  action  in 
exception  to  his  report  where  he  acted  pursuant  to  decree  ordering 
reference. 

Prior  decision  is  conclusiYe  of  same  question  on  subsequent  appeal. 
Approved  in  District  of  Columbia  v.  Brewer,  32  App.  D.  C.  391,  hold- 
ing prior  decision  on  appeal  constitutes  law  of  case,  though  United 
States  Supreme  Court  in  subsequent  case  decided  in  the  interim  holds 
decision  erroneous. 

Federal  question  caimot  be  raised  by  amended  answer,  filed  after  case 
has  been  settled  as  to  law  on  appeal  and  remanded  to  trial  court,  so  as  to 
give  Jurisdiction  to  Supreme  Oonrt. 

Approved  in  Louisville  etc.  B.  B.  Co,  ▼.  Higdon,  234  U.  S.  598,  58 
If.  Ed.  1489,  34  Sup.  Gt.  948,  following  rule ;  Hale  v.  Lewis,  181  U.  S. 
479,  45  L.  Ed.  962,  21  Sup.  Ct.  680,  holding  whether  Federal  question 
raised  in. time  immaterial  where  case  decided  on  sufficient  non-Federal 
ground ;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  By.  Co.,  94  Kan.  692, 
147  Pac.  495,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
83,  4L 

Existence  or  nonexistence  of  contract  in  impairment  case  is  Federal 
question. 

Approved  in  Biverside  &  A.  By.  Co.  v.  City  of  Biverside,  118  Fed. 
740,  holding  claiming  in  good  faith  of  existence  of  contract  and  its 
impairment  is  sufficient  for  Federal  jurisdiction  regardless  of  the  fact. 

(709) 
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What  adjudications  of  State  court  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  B.  A.  527,  642. 
What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  63  L.  E.  A.  473. 

Exemptions  ftom  taxation  are  not  favored  by  law. 
Approved  in  Yazoo  etc.  R.  R.  Co.  v.  West,  78  Miss.  812  (see  29  South* 
476),  upholding  act  of  1894  authorizing  State  revenue  agent  to  sue  for 
unpaid  taxes ;  Rochester  Ry.  Co.,  182  N.  Y.  113,  118,  70  L.  E.  A.  778,  75 
N.  E.  957,  959,  new  corporation  succeeding  to  rights  of  old  company  is 
not  exempt  from  cost  of  paving  streets  as  was  latter;  Minor  v.  Erie  R. 
R.  Co.,  171  N.  Y.  575,  64  N.  E.  457,  holding  new  corporation  succeeding 
to  rights  of  old  company  having  right  to  fix  fares  takes  subject  to 
Mileage-Book  Act  of  1895;  dissenting  opinion  in  Alaska  Northern  Ry. 
Co.  V.  Municipality  of  Seward,  229  Fed.  672,  majority  holding  Alaska 
legislature  had  ho  power  to  provide  for  taxing  railways. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  IS  Ann.  Oas.  681,  684. 

Where  corporations  are  consolidated  so  as  to  become  new  corporation, 
sneli  new  corporation  becomes  subject  to  provisions  of  existing  Oonstitution 
as  to  taxation. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Mayor  etc.  of  Vicksburg,  209  U.  S. 
362,  52  L.  Ed.  834,  28  Sup.  Ct.  510,  following  rule ;  Great  Northern  Ry. 
Co.  V.  Minnesota,  216  U.  S.  228,  54  L.  Ed.  458,  30  Sup.  Ct  344,  where 
State  became  owner  of  entire  property  and  franchises  of  corporation 
created  by  itself,  it  could  only  convey  them  pursuant  to  provisions  of 
existing  Constitution  and  purchaser  did  not  become  invested  with 
original  owner's  exemption  from  taxation;  Rochester  Ry.  Co.  v. 
Rochester,  205  U.  S.  254,  61  L.  Ed.  792,  27  Sup.  Ct.  469,  holding  exemp- 
tion from  requirement  to  pave  streets  between  rails  did  not  accompany 
transfer  of  street  railway  to  another  corporation;  San  Antonio  Traction 
Co.  V.  Altgelt,  200  U.  S.  309,  60  L.  Ed.  494,  26  Sup.  Ct.  261,  railway 
chartered  under  one  Constitution  but  later  consolidated  with  other  roads, 
under  new  Constitution  is  subject  to  latter;  Shaw  v.  Covington,  194  U.  S. 
600,  48  L.  Ed.  1134,  24  Sup.  Ct.  754,  corporation  having  monopoly  to 
furnish  light,  under  contract,  loses  same  when  consolidated  with  other 
companies ;  Northern  Cent.  Ry.  Co.  v.  Maryland,  187  U.  S.  268,  47  L.  Ed. 
172,  23  Sup.  Ct.  66,  holding  new  corporation  formed  from  old  corporation 
enjoying  exemption  takes  subject  to  power  of  amendment  or  repeal; 
Atlantic  Coast  Line  R.  Co.  "v.  Dunning,  166  Fed.  855,  94  C.  C.  A.  128, 
holding  railroad  corporation  by  merger  with  another  ceased  to  exist; 
Lee  V.  Atlantic  Coast  Line  R.  Co.,  150  Fed.  789,  where  several  railroads 
by  agreement  united  into  one  of  constituents,  merger  and  not  consolida- 
tion was  effected;  Wasley  v.  Chicago  etc.  Ry.  Co.,  147  Fed.  611,  614, 
new  corporation  formed  by  consolidation  of  companies  of  two  different 
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States  is,  for  purposes  of  Federal  jurisdiction,  resident  of  either  State ; 
Winn  V.  Wabash  R.  R.  Co.,  118  Fed.  60,  61,  holding  consolidated  rail- 
road incorporating  in  States  in  which  constituent  lines  situated  becomes 
citizen  of  each  State  subject  to  its  laws;  Winfree  v.  Riverside  Cotton 
Mills  Co.,  113  Va.  724,  75  S.  ^.  312,  holding  corporation  amending 
charter  became  subject  to  Constitution  and  laws  as  to  relations  between 
State  and  corporation,  and  between  corporation  and  stockholders. 

Right  of  corporations  to  consolidate  in  absence  of  legislative  author- 
ity.   Note,  Ann.  Oas.  191SA,  1192. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  36. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
866. 

Miscellaneous.  Cited  in  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  99, 
32  South.  940,  reciting  histoiy  of  litigation. 

180  U.  8.  26-28,  45  L.  Ed.  408,  21  Sup.  Ct.  282,  YAZOO  ft  Iff.  Y.  B.  B.  00.  ▼. 
ADAMS. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  37,  39. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  572,  674. 

180  U.  8.  28-41,  46  Ii.  Ed.  410,  21  Sup.  Ot.  251,  IIJJKOIS  OBNTBAI.  B.  B. 
OO.  Y.  ADAMS. 

Failure  to  allege  compliance  wltli  ninety-fourth  equity  rule  does  not 
raise  question  of  Jurisdiction,  but  of  authority  of  plaintiff  to  maintain  bill. 

Approved  in  Venner  v.  Great  Northern  Ry.  <!o.,  209  U.  S.  34,  62  L.  Ed. 
670,  38  Sup.  Ct.  328,  and  Toledo  Traction,  Light  etc.  Co.  v.  Smith,  205 
Fed.  661,  both  following  rule ;  Scully  v.  Bird,  209  U.  S.  485,  62  L.  Ed. 
902,  28  Sup.  Ct.  597,  whether  bill  presents  case  for  equitable  relief  does 
not  present  question  of  jurisdiction  of  Federal  court;  Granite  Brick 
Co.  V.  Titus,  226  Fed.  565,  holding  in  equity  suit,  where  citizenship  is 
diverse,  objection  that  plaintiff,  a  stockholder,  failed  to  seek  relief 
through  corporation,  must  be  raised  by  demurrer;  McEanney  v.  Landon, 
209  Fed.  304,  126  C.  C.  A.  226,  holding  State  court  had  jurisdiction 
at  suit  of  attorney  general  to  prohibit  foreign  corporation  from  violat- 
ing anti-trust  laws  of  State;  Pennsylvania  Co.  v.  Scofield,  161  Fed.  913, 
88  C.  C.  A.  602,  whether  nonresident  may  maintain  action  for  death 
^ven  by  State  statute  is  question  not  affecting  jurisdiction  of  Federal 
court;  Burlingame  v.  Manchester,  44  App.  D.  C.  337,  338,  where  court 
of  equity  had  jurisdiction  of  parties  and  subject  matter  and  dismissed 
bill  because  case  not  made  out,  it  could  award  costs. 

Distinguished  in  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1007,  1008, 
1009,  holding  failure  to  observe  equity  rule  94  was  available  against 
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order  for  substituted  service  where  it  affects  alignment  of  parties  and, 
in  that  way,  jurisdiction. 

Bill  setting  up  contract  wltli  State  In  railway  charter  and  averring  that 
it  was  Impaired  by  subsequent  legislation  presents  case  under  Federal  Oon^ 
stltution. 

Approved  in  University  of  the  South  ▼.  Jetton,  155  Fed.  183,  Board 
of  Trustees  of  Whitman  College  v.  Berryman,  156  Fed.  117,  and  Jetton 
V.  University  of  the  South,  208  U.  S.  498,  52  L.  Ed.  588,  28  Sup.  Ct.  375, 
all  holding  bill  to  enjoin  collection  of  taxes  alleging  statute  authoriz- 
ing tax  violates  terms  of  corporate  charter  presented  case  under  Federal 
Constitution;  Pacific  Electric  Ry.  Co.  v.  Los  Angeles,  194  U.  S.  118, 
48  L.  Ed.  899,  24  Sup.  Ct.  586,  averments  of  bill  made  in  good  faith 
sufficient  to  support  jurisdiction  of  Federal  court  on  constitutional  ques- 
tions; San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed.  948,  suit 
to  enjoin  enforcement  of  gas  rates,  fixed  by  city,  as  confiscatory,  pre- 
sents Federal  question;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed. 
555,  suit  to  enjoin  individual  defendants  from  proceeding  as  officers  of 
State  to  enforce  void  statute  is  within  jurisdiction  of  Federal  court; 
Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed.  711,  712,  holding  claim  in 
good  faith  that  act  of  legislature  under  which  defendants  purpose  to 
build  dam  violates  Federal  Constitution  states  Federal  cause  where 
injury  claimed  reaches  two  thousand  dollars;  Riverside  etc.  Ry.  Co.  ▼• 
Riverside,  118  Fed.  740,  741,  743,  holding  claim  in  good  faith  of  exist- 
ence of  contract  and  its  impairment  is  sufficient  for  Federal  jurisdiction; 
People  v.  District  Court,  29  Colo.  233,  68  Pac.  253,  holding  in  suit  to 
restrain  State  board  of  assessors  from  assessing  railway  and  telegraph 
companies  question  is  one  of  jurisdiction;  Logan  Co.  v.  Camahan,  66 
Neb.  698,  95  N.  W.  814,  upholding  jurisdiction  of  suit  to  foreclose  tax 
certificate,  though  prematurely  brought. 

Admitted  power  to  decide  question  is  admission  of  court's  jurisdiction. 
Approved  in  Interstate  Building  etc.  Assn.  v.  Edgefield  Hotel  Co., 
109  Fed.  692,  holding  amount  claimed  by  complainant  in  good  faith 
determines  amount  in  dispute. 

Motions  cannot  be  availed  of  to  settle  important  questions  of  law  or  to 
dispose  of  merits  of  case. 

Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co,,  222  U.  S.  41,  56 
L.  Ed.  83,  32  Sup.  Ct.  9,  Circuit  Court  has  jurisdiction  of  suit  by  several 
plaintiffs  to  enforce  vendor's  lien  for  more  than  two  thousand  dollars, 
though  interest  of  each  is  less  than  two  thousand  dollars,  where  neither 
can  enforce  in  absence  of  other;  Troy  Bank  v.  Whitehead,  184  Fed.  936, 
holding  lien  notes  could  not  be  joined  to  give  jurisdictional  amount  neces- 
sary to  foreclose  vendor's  lien ;  Pierce  ▼.  Mitchell,  87  Vt.  540,  90  Atl.  577, 
holding  court  had  discretion  to  deny  motion  for  judgment  on  pleadings 
where  defects  of  answer  curable;  dissenting  opinion  in  Virginia  etc. 
Iron  Co.  V.  Harris,  151  Fed.  435^  80  C.  C.  A.  658,  majority  holding  judg- 
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ment  in  ejectment  would  be  set  aside  on  motion  aceording  to  provisions 
of  code  of  State. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  B.  A.  (N.  S.)  228. 

180  V.  8.  41-49,  46  L.  Ed.  416,  21  Sup.  Ot  266^  TAZOO  ft  IC  Y.  B.  B.  CO.  ▼. 
ADAMS. 

Becoxd  mutt  sbow  tiiat  Federal  qaeitton  was  presented  below  and  con- 
sidered. 

Approved  in  Home  for  Incurables  ▼.  New  York,  187  U.  8.  168,  47 
L.  Ed.  119,  23  Sup.  Ct.  86,  holding  certificate  of  chief  judge  of  State 
court  stating  presentation  of  Federal  questions  insufficient  in  absence 
of  appearance  thereof  in  record  to  confer  Federal  jurisdiction;  Gulf  & 
Ship  Island  R.  B.  Co.  v.  Hewes,  183  U.  S.  69,  46  L.  Ed.  88,  22  Sup.  Ct. 
27,  holding  certificate  of  State  chief  justice  may  be  resorted  to  to  show 
that  Federal  question  appearing  in  record  was  passed  on  below  where  no 
opinion  rendered;  Mountain  View  Min.  etc.  Co.  v.  McFadden,  180  U.  S. 
536^  45  L.  Ed.  657,  21  Sup.  Ct.  489,  holding  Federal  court  has  no  juris- 
diction on  removal  of  suit  wherein  plaintifPs  complaint  discloses  merely 
that  it  is  in  support  of  adverse  mining  claim. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  475,  477. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  333. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  34. 

Writ  of  error  to  Supreme  Court  of  State  cannot  be  sustained  wlien  only 
question  involved  is  construction  of  charter,  though  subsequent  statutes 
might  have  been  but  were  not  relied  on  as  raising  Federal  question. 

Approved  in  Washington  v.  Seattle,  235  U.  S.  695,  59  L.  Ed.  430,  35 
Sup.  Ct.  208,  dismissing  on  authority  of  principal  case. 

What  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  528. 

Corporate  taxation  as  afi'ected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  34,  43. 

Miscellaneous.  Cited  in  State  v.  Chicago  Great  Western  Ry.  Co.,  106 
Minn.  301,  119  N.  W.  213,  to  point  that  legislature  could  not  grant  spe- 
cial tax  privilege  to  railway  by  revival  after  forfeiture  of  charter  of  old 
corporation. 
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180  U.  8.  49-58,  45  L.  £d.  419,  21  Sup.  Ot.  278^  THE  QT7EEK  OF  THE 
PACIFIC. 

Stipuliktioii  in  bill  of  lading  that  claims  against  steamahip  company  for 
damage  to  goods  must  be  presented  in  tbirty  days  from  date  applies,  thongh 
suit  is  in  rem. 

Approved  in  The  Cretio,  224  Fed.  218,  limitation  of  liability  for  loss 
of  baggage  applies  to  vessel  as  well  as  to  ship  owner. 

Bestrictions  upon  carrier's  liability  must  be  narrowly  constmed. 
Approved  in  Texas  &  P.  R.  R.  Co.  v.  Reiss,  183  U.  S.  626,  46  L.  Ed. 
360,  22  Sup.  Ct.  255,  holding  bill  of  lading  carefully  framed  to  limit 
carrier's  liability  most  strictly  construed  against  itself;  The  New  Eng- 
land, HO  Fed.  417,  holding  ineffectual  stipulation  in  ticket  issued  by 
English  steamship  company  to  American  passenger  that  English  law 
should  govern;  Parker  v.  Atlantic  etc.  R.  R.  Co.,  133  N.  C.  342,  68 
L.  B.  A.  827,  45  S.  E.  660,  holding  unenforceable  for  want  of  considera- 
tion stipulation  in  contract  for  shipment  of  perishable  freight  ^'subject 
to  delay.'' 

A  stipulation  in  bill  of  lading  for  notice  of  claim  of  loss  within  certidn 
time  will  be  upheld  where  the  time  limited  is  not  unreasonable. 

Approved  in  The  Persiana,  185  Fed.  398,  400,  107  C.  C.  A.  416,  and 
Unione  Austriaea  Di  Navigazione  v.  Leon  G.  Tujague  &  Co.,  231  Fed.  430, 
both  upholding  stipulation  requiring  notice  of  damage  claim  before  re- 
moval of  goods  from  carrier's  custody;  Paciiie  Coast  Co.  v.  Yukon  Ind. 
Transp.  Co.,  155  Fed.  33,  83  C.  C.  A.  625,  upholding  stipulation  for  notice 
within  sixty  days ;  The  Westminster,  127  Fed.  682,  62  C.  C.  A.  400,  uphold- 
ing stipulation  in  bill  of  lading  against  liability  where  claim  not  made  be- 
fore removal  of  goods ;  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  685, 53  C.  C.  A. 
310,  holding  common-law  liability  of  carrier  may  be  limited  by  special 
contrail  as  to  losses  not  due  to  negligence;  The  Arctic  Bird,  109  Fed. 
175,  holding  common  carrier  has  right  to  require  by  contract  that  notice 
of  loss  be  given  within  certain  reasonable  time;  Can  v.  Texas  etc.  Ry. 
Co.,  113  Fed.  92,  51  C.  C.  A.  76,  holding  shipper  bound  by  clause  in  bill 
of  lading  exempting  carrier  from  liability  for  loss  by  fire  where  shipper 
charged  with  notice;  Nashville  etc.  Ry.  v.  H.  M.  Long  &  Son,  163  Ala. 
167,  50  South.  131,  stipulation  requiring  notice  of  loss  in  thirty  days  held 
valid;  Hafer  v.  St.  Louis  Southwestern  Ry.  Co.,  101  Ark.  314,  Ann.  Oas. 
1913E,  866,  142  S.  W.  177,  upholding  stipulation  that  suit  for  loss  of 
livestock  must  be  brought  within  six  months;  McElvain  v.  St.  Louis  etc. 
R.  Co.,  151  Mo.  App.  142,  131  S.  W.  742,  and  Atchison  etc.  Ry.  Co.  v. 
Coffin,  13  Ariz.  149,  108  Pac.  481,  both  holding  stipulation  requiring 
written  notice  to  agent  of  loss  of  livestock  before  removal  from  destina- 
tion was  valid;  Wall  v.  Northern  Pac.  Ry.  Co.,  50  Mont.  127,  145  Pac. 
292,  stipulation  requiring  notice  of  loss  in  writing  to  agent  of  carrier 
before  removal  of  livestock  from  place  of  destination  held  void  as  un- 
reasonable; Crawford  y.  Southern  Ry.  Co.,  101  S.  C.  526,  86  S.  E.  20, 
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stipulation  requiring  notice  of  claim  of  damages  within  five  days  after 
removal  from  car  held  unreasonable;  The  Oceanica,  170  Fed.  898,  96 
C.  C.  A.  69,  ai^endo. 

Distinguished  in  Walter  Baker  &  Co.  v.  New  York  etc.  R.  Co.,  168  Fed. 
249,  93  C.  C.  A.  550,  under  provision  in  bill  of  lading  that  carrier  shall, 
in  case  of  loss,  have  benefit  of  any  insurance  on  goods  carried,  burden  is 
on  carrier  when  sued  for  loss,  to  prove  there  was  such  insurance. 

Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St. 

Bep.  114,  119. 
Validity  and  effect  of  contract  stipulation  limiting  time  to  present 

claim  against  carrier  of  goods  or  livestock.    Note,  9  Ann.  Gas. 

17,  19,  21. 
Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  224. 

Miscellaneous.  Cited  in  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  20,  69 
C.  C.  A.  536. 

180  U.  S.  59-71,  45  Ii.  Ed.  423,  21  Sup.  Ot.  287,  BBAD8HAW  ▼.  ASHICT. 
Poasession  raises  presumption  of  ownership. 
Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  250,  50  L.  Ed.  177,  26  Sup.  Ct.  25,  possession  presumed  to  fol- 
low title. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  B.  A.  (N.  S.) 
488. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1181,  1265. 

Plaintiff  tn  ejectment  must  recover  on  strength  of  bis  own  title. 

Approved  in  Nash  v.  Rawlett,  41  App.  D.  C.  462,  trespasser's  purchase 
of  house  from  owner,  who  is  lessee  of  lot  on  which  it  stands,  with  notice 
of  lessor's  claim  of  possessory  title  does  not  affect  lessor's  title;  Chesa- 
peake Beach  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  23  App.  D.  C.  595,  596, 
holding  where  possession  once  taken  and  ownership  exercised  thereunder, 
continuing  constructive  possession  up  to  reasonable  time  before  suit  in 
ejectment  is  sufficient  as  against  intruders;  Beaufort  Land  etc.  Co.  v. 
New  River  Lumber  Co.,  86  S.  C.  ^63,  30  L.  R.  A.  (N.  S.)  248,  68  S.  E. 
638,  holding  one  in  possession  could  recover  against  trespasser  not  prov- 
ing title  or  license  from  owner. 

Distinguished  in  Warder  v.  Newburg,  40  App.  D.  C.  390,  holding  one 
who  received  deed  as  trustee  to  perfect  title  could  not,  under  facts,  on 
failure  of  deed,  claim  right  to  recover. 

180  U.   S.  72-«l,  46  Ii.  Ed.   432,   21  Sap.   Ot.  289,  THOMPSON   v.  LOS 

ANGELES  FABMINa  ft  MIUJNa  CO. 

Purpose  of  act  of  Congress  of  1851  was  to  give  repose  to  titles. 
Approved  in  Barker  v.  Harvey,  181  U.  S.  489,  46  L.  Ed.  968,  21  Sup. 
Ct.  693,  holding  Mission  Indians  claiming  right  of  permanent  occupancy 
of  lands  in  California  are  within  act  of  Congress  of  1851. 
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180  U.  S.  81-^,  46  L.  Ed.  436,  21  Stip.  Ot.  293»  OT78MAK  ▼.  MABBEBO. 

Habeas  coxpns  ftom  Federal  court  to  release  prisoner  beld  under  State 
court  sentence  will  not  ordinarily  be  granted  on  ground  of  inTalidltF  of 
State  sentence  law  wbere  State  court  lias  not  bad  cbance  to  pass  on  aisostion. 

Approved  in  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  to  one  under  sentence  of  District  Court  where 
imprisonment  almost  expired  before  application. 

180  T7.  S.  87-^,  45  L.  Ed.  488,  21  Sup.  Ot.  296,  TtJBNEB  ▼.  BICQOABDSON. 
Federal  question  must  be  raised  in  State  court  before  judgment. 
Approved  in  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S.  641,  50  L.  Ed. 
901,  26  Sup.  Ct  759,  St.  Louis  etc.  Fireproofing  Co.  v.  Standard 
Fireproofing  Co.,  195  U.  S.  627,  49  L.  Ed.  351,  25  Sup.  Ct.  792,  and 
Hughes  v.  Kepley,  191  U.  S.  557,  48  L.  Ed.  801,  24  Sup.  Ct  842,  all  re- 
affirming rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  40. 

180  T7.  S.  02-109,  45  I..  Ed.  440,  21  Sup.  Ot  283,  DISTBICT  OF  OOLUMBIA 
▼.  BOBINSON. 

Easement  claimed  by  adverse  possession  cannot  be  broader  than  user. 
Approved  in  Meade  v.  Topeka,  75  Kan.  64,  88  Pac.  575,  following  rule; 
St.  Martin  v.  Skamania  Boom  Co.,  79  Wash.  401,  140  Pac.  358,  evidence 
held  insufficient  to  establish  right  by  adverse  use  to  impound  waters  of 
stream;  Supervisors  of  Prince  William  County  v.  Manuel,  118  Va.  719, 
88  S.  E.  55,  prescriptive  right  to  land  used  for  road  purposes  is  acquired 
only  for  the  prescriptive  period;  Crosier  v.  Bown,  66  W.  Va.  277,  25 
L.  B.  A.  (N.  S.)  174,  66  S.  E.  328,  holding  right  of  way  not  established 
by  evidence. 

Mere  use  for  public  bi^thway  is  not  sufficient  unless  it  is  adverse. 
Approved  in  Shanline  v.  Wiltsie,  70  Kan.  181,  78  Pac.  437,  where  legal 
highway  established,  no  abandonment  because  of  deviation  from  true 
line;  Stickley  v.  Township  of  Sodus,  131  Mich.  517,  91  N.  W.  748,  pri- 
vate road  from  highway  to  private  ferry  did  not  become  public  from 
thirty  years  use  without  dedication. 

What  constitutes  dedication  to  and  acceptance  of  a  public  street. 
Note,  129  Am.  St  Bep.  602. 

Law  indulges  presumptions  of  performance  of  duty  by  public  officers, 
and  of  existence  of  circumstances  which  generally  precede  acts,  and  which 
are  necessary  to  their  validity. 

Distinguished  in  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  434,  76  Atl. 
134,  holding  there  is  no  presumption  that  certificate  of  completion  and 
opening  of  highway  was  filed  as  required  by  statute* 
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In  action  for  tsospaw  in  removing  gxayel  ftom  land,  interOBt  on  value 
of  gravel  removed  may  be  allowed  as  damages  in  diacretion  of  jury. 

Approved  in  Drumm-Flato  Commission  Co.  v.  Ermissign,  208  U.  S.  639, 
62  L.  Ed.  609,  28  Sup.  Ct.  367,  interest  allowable  under  Oklahoma  Code 
on  value  of  converted  property;  Thompson  Towing  &  Wrecking  Assn.  v. 
McGregor,  207  Fed.  221,  124  C.  C.  A.  479,  following  State  rule  as  to 
interest  where  damages  for  death  Recovered  in  admiralty;  De  Palma  v. 
Weinman,  16  N.  M.  90,  24  L.  E.  A.  (N.  S.)  423,  103  Pac.  788,  interest 
not  allowable  as  matter  of  law  in  action  for  damages  to  business  through 
injury  to  store  building. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  41. 

Municipal  right  to  take  soil  or  mineral  from  highway.    Note,  12 
L.  B.  A.  (N.  8.)  1167. 

Miscellaneous.  Cited  in  Oettinger  v.  District  of  Columbia,  18  App. 
D.  C.  380,  to  point  that  recording  of  plat  and  occupation  of  land  as  street 
by  city  estopped  owner  consenting  thereto  to  deny  dedication. 

180  tr.  8.  109-125,  45  Ii.  Ed.  448,  21  8np.  Ot  302,  NEELT  ▼.  HENKEL 
(NO.  1). 

Chiba  Is  a  foreign  country  within  meaning  of  Extradition  Act  of  1900. 

Approved  in  Pearcy  v.  Stranahan,  205  U.  S.  263,  51  L.  Ed.  794,  27 
Sup.  Ct.  545,  Isle  of  Pines  is  foreign  country  within  meaning  of  Tariff 
Act  of  1897;  Downes  v.  Bidwell,  182  U.  S.  343,  344,  46  L.  Ed.  1128,  21 
Sup.  Ct.  808,  809,  holding  Porto  Rico  by  treaty  of  cession  did  not  be- 
come part  of  United  States  within  commerce  clause;  €k>odyear  Tire  etc. 
Co.  V.  Rubber  Tire  Wheel  Co.,  164  Fed.  873,  court  cannot  take  cognizance 
of  laws  of  Cuba  without  plea  and  proof;  United  States  v.  Assia,  118 
Fed.  916,  918,  holding  Cuba,  under  the  military  governor,  was  foreign 
territory,  and  person  committing  offense  on  vessel  registered  in  Cuban 
port  not  amenable  to  Federal  law;  dissenting  opinion  in  De  Lima  v. 
BidweU,  182  U.  S.  205,  45  L.  Ed.  1059,  21  Sup.  Ct.  756,  majority  holding 
Porto  Rico  was  no  longer  "foreign  country"  within  commerce  clause 
after  treaty  of  cession  proclaimed  at  Washington. 

Distinguished  in  dissenting  opinion  in  Downes  v.  Bidwell,  182  U.  S. 
387,  46  L.  Ed.  1146,  21  Sup.  Ct.  825,  826,  majority  holding  Porto  Rico 
did  not  by  treaty  of  cession  become  part  of  United  States  within  the 
commerce  clause. 

Miscellaneous.  Cited  in  Galban  &  Co.  v.  United  States,  207  U.  S.  579, 
62  L.  Ed.  349,  28  Sup.  Ct.  254,  affirming  judgment  on  authority  of  prin- 
cipal case. 

180  XT.  8. 126,  45  1m.  Ed.  467,  21  8nii.  Ot.  308,  MEELT  v.  HENKEL  (Ko.  2). 
Extradition  proceedings.    Note,  112  Am.  St.  Rep.  108, 113,  138,  139. 
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180  U.  8.  126-132,  46  L.  Ed.  467,  21  Sap.  Ot.  92»,  DOCKET  ▼.  FEABE. 

Federal  courts  follow  policy  of  State  law  as  to  possessioii  of  personal 
property  by  seller  after  sale. 

Approved  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  425, 11  Ann. 
Oas.  789,  51  L.  Ed.  1124,  27  Sup.  Ct.  720,  appljring  State  law  that  posses- 
sion is  necessary  to  validity  of  pledge;  Thompson  v.  Fairbanks,  196 
U.  S.  522,  104  Am.  St.  Rep.  911,  49  L.  Ed.  585,  25  Sup.  Ct.  306,  to  what 
extent  chattel  mortgage  on  after-acquired  property  valid,  local  question ; 
In  re  Richheimer,  221  Fed.  23,  25,  136  C.  C.  A.  542,  validity  of  banker's 
title  to  pledged  property  is  governed  by  law  of  State  where  pledged; 
In  re  Hickerson,  162  Fed.  350,  In  re  Wade,  185  Fed.  667,  and  Millikin 
V.  Second  Nat.  Bank,  206  Fed.  19,  124  C.  C.  A.  148,  all  holding  chattel 
mortgage  not  recorded  as  required  by  State  law  is  void;  In  re  McKay, 
143  Fed.  672,  whether  will  creates  trust  against  beneficiary's  trustee  in 
bankruptcy,  question  for  State  courts;  In  re  Beede,  138  Fed.  444,  valid- 
ity of  chattel  mortgage  on  bankrupt's  assets,  question  of  State  law; 
In  re  Noel,  137  Fed.  701,  validity  of  unrecorded  mortgage  on  bankrupt 's 
property,  question  of  State  law ;  Federal  Trust  Co.  v.  Bristol  County,  222 
Mass.  47, 109  N.  E.  885,  and  In  re  Raney,  202  Fed.  998,  both  holding  local 
law  governs  whether  chattel  mortgage  covers  after-acquired  property; 
In  re  Harnden,  200  Fed.  178,  holding  chattel  mortgage  not  void  in  New 
Mexico  though  mortgagor  in  possession;  Merchants'  -Nat.  Bank  v.  Rox- 
bury  Distilling  Co.,  196  Fed.  81,  validity  of  distillery  warehouse  receipts 
depends  on  local  laws;  Swager  v.  Smith,  194  Fed.  764,  114  C.  C.  A.  482, 
validity  of  deed  of  trust  of  personalty  is  governed  by  State  law;  In  re 
Mahland,  184  Fed.  745,  following  State  rule  that  validity  of  mortgage 
of  personalty,  without  ehange  of  possession,  depends  on  intent  of  par- 
ties; Walter  A.  Wood  Co.  v.  Eubanks,  169  Fed.  933,  95  C.  C.  A.  273, 
local  law  governs  as  to  validity  of  unregistered  mortgage;  Zartman  v. 
First  Nat.  Bank,  189  N.  Y.  273,  12  L.  B.  A.  (N.  S.)  1083,  82  N.  E.  129, 
arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S*)  420. 

In  Illinois,  sale  of  personal  property  must  be  followed  by  change  of 
possession. 

Approved  in  In  re  Rodgers,  125  Fed.  177,  60  C.  C.  A.  567,  holding 
invalid,  under  Illinois  law,  bankrupt's  hypothecation  of  warehouse  re- 
ceipts covering  seeds  where  there  was  no  sufficient  sign  to  indicate  trans- 
fer of  bankrupt's  warehouse;  Swedish  etc.  Nat.  Bank  v.  First  Nat. 
Bank,  89  Minn.  115,  94  N.  W.  223,  holding  validity  of  receipts  of  pledge 
of  grain  determined  by  law  of  State  in  which  grain  is  stored. 

Distinguished  in  In  re  George  M.  Hill  Co.,  123  Fed.  868,  59  C.  C.  A, 
354|  holding  neither  bankrupt  nor  receiver  can  claim  acceptance  of 
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machine  purchased  under  contract  whereby  title  was  to^  pass  when 
accepted  and  paid  for  where  payment  refused  until  bankruptcy. 

Whether  presumption  of  fraud  flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    Note,  24  L.  B.  A.  (N.  S.)  1134. 

Where  case  Is  tried  by  court,  jury  being  waived,  its  findings  are  conclu- 
sive as  to  facts  on  review. 

Approved  in  Chautauqua  Institution  v.  Zimmerman,  233  Fed.  375^  378^ 
Lillie  V.  Dennert,  232  Fed.  107,  Dieter-Wenzel  Const.  Co.  v.  Eppler, 
218  Fed.  988,  133  C.  C.  A.  670,  Rankin  v.  Tygard,  198  Fed.  805,  119 
C.  C.  A.  591,  Felker  v.  First  Nat.  Bank,  196  Fed.  202,  116  C.  C.  A.  32, 
Cook  V.  Robinson,  194  Fed.  759,  114  C.  C.  A.  473,  Pacific  Sheet  Metal 
Works  V.  Califomian  Canneries  Co.,  164  Fed.  983,  91  C.  C.  A.  108, 
Hall  V.  Western  Union  Tel.  Co.,  162  Fed.  658,  89  C.  C.  A.  449,  Fitzgerald 
V.  Bassford,  142  Fed.  134,  73  C.  C.  A.  352,  Shields  v.  Mongollon  Ex- 
ploration Co.,  137  Fed.  547,  70  C.  C.  A.  123,  American  Bridge  Co.  v. 
Camden  etc.  Ry.  Co.,  135  Fed.  331,  68  C.  C.  A.  131,  West  Virginia  etc. 
R.  Co.  V.  United  States,  134  Fed.  202,  67  C.  C.  A.  220,  Eureka  County 
Bank  v.  Clarke,  130  Fed.  326,  64  C.  C.  A.  571,  and  York  v.  Washburn, 
129  Fed.  566,  64  C.  C.  A.  132,  all  reaffirming  rule ;  United  States  Fidelity 
etc.  Co.  V.  Board  of  Commrs.  of  Woodson  County,  145  Fed.  151,  76 
C.  C.  A.  114,  objection  to  sufficiency  of  evidence  must  be  reserved  by 
exception,  motion  or  request;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed. 
956,  whether  findings  general  or  special;  Kruger  v.  Constable,  128  Fed. 
909,  63  C.  C.  A.  634,  holding  Circuit  Court  of  Appeals  limited  to  review 
of  exceptions  to  rulings  in  evidence  and  on  question  of  law  where  court 
found  facts  by  stipulation. 

Findings  are  not  reviewable  if  supported  by  any  evidence. 
Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  and  San  Fer- 
nando etc.  R.  Co.  V.  Humphrey,  130  Fed.  300,  64  C.  C.  A.  544,  both 
reaffirming  rule. 

180  U.  8.  132-138,  45  L.  Ed.  460,  21  Sup.  Ct.  326,  IJVEBPOOL  ft  L.  ft  O. 
DfS.  CO.  ▼.  KEABKEY. 

Wbere  policy  of  insurance  Is  so  ftamed  as  to  admit  of  two  coxistmctlons, 
its  language  will  be  construed  most  strongly  against  insurer. 

Approved  in  Royal  Ins.  Co.  v.  Martin,  192  tJ.  S.  162,  48  L.  Ed.  389, 
24  Sup.  Ct.  251,  holding  provision  of  policy  for  proof  that  loss  by  fire 
did  not  occur  from  riot  waived  by  denial  of  all  liability  therein;  West* 
em  Union  Tel.  Co.  v.  Hughes,  228  Fed.  888,  plan  of  corporation  for  in- 
surance of  employees  should  be  construed  strictly  against  it;  O'Brien 
V.  North  River  Ins.  Co.,  212  Fed.  105,  128  C.  C.  A.  618,  construing  policy 
insuring  profits;  Kelsey  v.  Union  Cent.  Life  Ins.  Co.,  196  Fed.  197, 
116  C.  C.  A.  27,  construing  life  policy  provisions  as  to  forfeiture  for 
nonpayment  of  premiums;  Nelson  v.  Continental  Ins.  Co.,  182  Fed.  787, 
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SI  L.  B.  A.  (N.  S.)  698,  105  C.  C.  A.  215,  constraing  fire  policy  as  to 
representations  of  ownership;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal 
&  Min.  Co.y  154  Fed.  555,  83  C.  C.  A.  431,  applying  rale  to  correspond- 
ence relating  to  insurance  contract;  Dresser  v.  Hartford  Life  Ins.  Co.r 
80  Conn.  710,  70  Atl.  50,  constraing  provisions  of  insurance  certificate 
for  safety  fund;  Fricke  v.  United  States  Indemnity  Society,  78  Conn. 
192,  61  Atl.  432,  holder  of  benefit  certificate  may  elect  to  take  weekly 
benefits  instead  of  specified  sum  for  loss  of  hand;  Arnold  v.  Indemnity 
Fire  Ins.  Co.,  152  N.  C.  236,  240,  67  S.  E.  576,  578,  and  Continental  Ins. 
Co.  V.  Rosenberg,  7  Penne.  (Del.)  181,  74  Atl.  1076,  both  holding  iron- 
safe  clause  complied  with ;  Harris  v.  American  Casualty  Co.,  83  N.  J.  L. 
646,  Ann.  Gas.  1914B,  846.  44  L.  B.  A.  (N.  8.)  70,  85  Atl.  196,  construing 
''collision"  as  used  in  automobile  insurance  policy;  Tucker  v.  Fire  Ins. 
Co.,  58  W.  Va.  36,  51  S.  E.  88,  when  inventory  to  be  taken  once  a  year, 
insured  had  whole  year  to  take  it ;  dissenting  opinion  in  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.,  138  Fed.  512,  9  L.  B.  A.  (N.  S.)  433,  71 
C.  C.  A.  21,  majority  holding  chattel  mortgage  given  to  firm  to  which 
loss  payable  violation  of  condition  against  encumbrances. 

Fallnre  to  produce  books  and  inventory  as  required  by  iron-safe  clause 
of  fire  policy  does  not  require  production  when  books  liav«  been  lost  ox  de- 
stroyed without  noffligence  of  insured. 

Approved  in  German  Alliance  Ins.  Co.  v.  Newbem,  25  Okl.  492,  493, 
28  L.  B.  A.  (N.  S.)  337,  106  Pac.  827,  828,  following  rule;  Canton  Ins. 
Office  V.  Independent  Transp.  Co.,  217  Fed.  214,  L.  B.  A.  19150,  408, 133 
C.  C.  A.  207,  construing  time  policy  of  insurance  on  vessel;  Joffe  & 
Mankowitz  v.  Niagara  Ins.  Co.,  116  Md.  162,  Ann.  Gas.  19130,  1217,  51 
L.  B.  A.  (N.  S.)  1047,  81  Atl.  283,  holding  store  not  "open  for  business'' 
under  iron-safe  clause  when  burned  while  closed  at  noon  hour;  Johnson 
V.  Hartford  Life  Ins.  Co.,  166  Mo.  App.  272,  148  S.  W.  635,  construing 
provisions  for  mortuary  fund;  Crowell  v.  Maryland  etc,  Ins.  Co.,  169 
N.  C.  37^  85  S.  E  38,  construing  provision  of  automobile  policy  against 
hiring;  German  American  Ins.  Co.  v.  Fuller,  26  Okl.  725,  110  Pac.  764, 
and  Shawnee  Fire  Ins.  Co.  v.  Thompson  &  Rowell,  30  Okl.  480,  481,  119 
Pac.  991,  both  holding  evidence  not  to  show  substantial  compliance  with 
provisions  for  keeping  inventory;  McMillan  &  Son  v.  Insurance  Co.  of 
North  America,  78  S.  C.  439,  58  S.  E.  1023,  approving  instructions  as  to 
compliance  with  iron-safe  clause;  Orient  Ins.  Co.  v.  Dorroh-Kelly  Mer- 
cantile Co.,  59  Tex.  Civ.  292,  126  S.  W.  618,  and  Coggins  v.  Aetna  Ins. 
Co.,  144  N.  C.  10,  119  Am.  St.  Bop.  924,  8  L.  B.  A.  (N.  S.)  839,  56  S.  E, 
607,  both  holding  iron-safe  clause  not  complied  with;  North  British  & 
Mercantile  Ins.  Co.  v.  Edmunson,  104  Va.  498,  52  S.  E  364,  holding  in- 
ventory in  book  containing  entries  of  all  sales  sufficient  compliance; 
Prudential  Fire  Ins.  Co.  v.  Alley,  104  Va.  366,  51  S.  E.  814,  enough  if 
books  show  amount  of  purchases  and  sales  and  distinguish  cash  trans- 
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actions  from  credit;  Tucker  v.  Fire  Ins.  Co.,  58  W.  Va.  38,  51  S.  E,  89, 
snbstantikl  compliance  where  books  not  entirely  posted  np. 

Distingoished  in  Royal  Ins.  Co.  v.  Kline  Bros.  &  Co.,  198  Fed.  471, 
117  C.  C.  A.  228,  holding  failure  to  comply  with  provisions  of  iron^safe 
clause  avoided  policy. 

Loss  or  destruction  of  books,  etc.,  as  excusing  production  required 
by  insurance  policy.    Note,  28  L.  B.  A.  (K.  S.)  8S8. 

''Earthquake"  clause  in  policies  of  fire  insurance.    Note,  182  Am. 
St.  Bep.  438. 

Meaning    of  ''fireproof.''    Note,  Ann.  Oaa.  1913B,  51. 

Necessity  of  exact  compliance  with  iron-safe  clause  in  insurance 
policy.    Note,  9  Ann.  Oaa.  467,  469. 

Automobile  insurance.    Note,  Ann.  Gas.  1915A,  630. 

Miscellaneous.  Cited  in  Georgia  Home  Ins.  Co.  v.  Halsey,  37  Okl. 
683,  133  Pao.  204,  to  point  that  reply  amounting  to  general  denial  of 
answer  setting  up  breach  of  iron-safe  clause  in  action  on  fire  policy  does 
not  amount  to  departure. 

ISO  XT.  8.  139-167,  46  L.  Ed.  463,  21  Sup.  Ot.  809,  HEWITT  ▼.  SCHULTZ. 

In  case  of  ambiguity,  courts  wlU  lean  In  favor  of  construction  given  to 
statute  by  department  offlcers  diarged  wltii  its  execution. 

Approved  in  Oregon  etc.  R.  R.  v.  United  States,  189  U.  S.  110,  47 
L.  Ed.  730,  23  Sup.  Ct.  618,  holding  Secretaiy  of  Interior  not  authorized 
upon  acceptance  of  map  of  definite  location  to  withdraw  indemnity 
lands  from  operation  of  settlement  laws ;  Taggart  v.  Gb'eat  Northern  Ry. 
Co.,  208  Fed.  460,  applying  rule  to  meaning  of  ''profile"  of  railroad 
required  to  be  filed  with  Secretary  of  Interior;  United  States  v.  Hem- 
mer,  195  Fed.  806,  construing  contract  of  Indians  to  sell  lands;  Amett 
V.  State  ex.  rel.  Donohue,  168  Ind.  190,  8  L.  B.  A.  (N.  8.)  1192,  80  N.  E. 
156,  construing  statute  providing  for  police  commissioners  in  cities  of 
certain  class ;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188 
U.  S.  139,  47  L.  Ed.  419,  23  Sup.  Ct.  313,  314,  315,  316,  317,  majority 
holding  bona  fide  settler  upon  indemnity  lands  after  order  of  withdrawali 
but  before  definite  location,  entitled  to  complete  settlement., 

Secretary  of  Interior  cannot,  after  receiving  and  approving  map  of  defi- 
nite location  of  Northern  Pacific  Railroad,  order  withdrawal  from  entry  of 
odd-numbered  sections  within  indemnity  limits  to  which  company  might  re- 
sort to  supply  deficiencies  in  place  limits. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  312, 26  Sup.  Ct. 
154,  and  Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W.  44,  both  reaffirming 
rule ;  Southern  Pac.  R.  R.  Co.  v.  Bell,  183  U.  S.  679,  682,  685,  687,  689,  45 
L.  Ed.  386,  387,  388,  389,  390,  22  Sup.  Ct.  233,  235,  236,  237,  holding 
Secretary  of  Interior  not  authorized  to  withdraw  from  settlement  lands 
within  indemnity  limits  before  selections  of  land  in  lieu  of  place  lands; 
XVin— 46 
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Lockhturt  ▼.  Johnson,  181  U.  S.  520,  45  L.  Ed.  982,  21  Sup.  Ct.  666,  hold- 
ing land  within  claimed  limits  of  Spanish  grant  is  not  withdrawn  from 
entry  because  such  situation  is  in  dispute;  Powers  v.  Slaght,  180  U.  S. 
180,  184,  4fi  L.  Ed.  482,  21  Sup.  Ct.  322,  holding  in  conformity  with 
practice  of  Land  Department,  that  withdrawal  order  of  lands  within 
indemnity  limits  was  unwarranted  by  act  of  1860 ;  Hoyt  v.  Weyerhaeuser, 
161  Fed.  328,  88  C.  C.  A.  404,  and  Northern  Pac.  Ry.  Co.  v.  Wass,  104 
Minn.  415,  116  N.  W.  938,  both  holding  lands  included  in  railroad  in- 
demnity selections  subject  to  entry  until  approval  of  list  by  Secretary 
of  Interior;  Hohnes  v.  United  States,  118  Fed.  998,  55  C.  C.  A.  489,  hold- 
ing bona  fide  settlement  on  unsurveyed  public  lands  with  intent  to  com- 
plete proof  of  survey  is  "valid  settlement"  within  proclamation  of  De- 
cember 20, 1892 ;  Southern  Pac.  R.  R.  Co.  v.  United  States,  109  Fed.  926, 
48  C.  C.  A.  712,  holding  settler  upon  lands  granted  to  railroad  entitled 
to  same  where  evidence  showed  no  definite  location  of  road;  Oregon  & 
C.  R.  fe.  Co.  v.  United  States,  109  Fed.  515,  48  C.  C.  A.  520,  holding, 
under  land  grant  to  Oregon  and  California  railroad  of  1866,  title  to 
lands  within  indemnity  limits  remained  in  United  States  and  subject  to 
entry  until  deficiency  ascertained  and  indemnity  lands  selected  and 
selection  approved;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  412,  413,  56  L.  Ed.  274,  276,  31  Sup.  Ct.  300,  majority  holding  lands 
included  in  indemnity  selections  of  Northern  Pacific  Railroad  approved 
by  Secretary  of  Interior  were  not  subject  to  entry  between  date  of  fil- 
ing list  and  its  approval;  dissenting  opinion  in  Bates  etc.  Co.  v.  Payne, 
194  U.  S.  HI,  48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority  upholding  Post- 
master-general in  refusing  second-class  privil^es  to  musical  periodical, 
each  issue  complete  in  itself. 

TJntll  valid  selection  is  made  ftom  Indemnity  lands  they  remain  open  to 
settlement. 

Approved  in  Clark  v.  Herrington,  186  U.  S.  209,  46  L.  Ed.  1130,  22 
Sup.  Ct.  874,  holding  approval  of  railway  selection  of  land  in  indemnity 
limits  cannot  vest  title  where  Congress  has  provided  that  such  lands 
are  open  only  to  homestead  entry. 

Miscellaneous.  Cited  in  Fairbank  v.  United .  States,  181  U.  S.  308, 
46  L.  Ed.  873,  21  Sup.  Ct.  658,  holding  practical  construction  of  Con- 
stitution by  l^slative  action  is  of  no  force  except  in  case  of  doubt. 

180  U.  8.  167-172,  46  I..  Ed.  476,  21  Sup.  Ot  322,  MOOBE  V.  COBMODE. 

Not  cited. 

180  TJ.  S.  173-180,  46  I..  Ed.  479,  21  Sup.  Ot  319,  POWEBS  v.  8LA0HT. 

Miscellaneous.  Cited  in  Northern  Pacific  Ey.  Co.  v.  Slaght,  205  U.  S. 
128,  61  L.  Ed.  740,  27  Sup.  Ct.  442,  referring  historically  to  principal 
case. 
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180  T7.  &  180>186,  46  L.  Bd.  483,  21  Bop.  Ct.  822,  BOOB£  ▼.  STONE. 

Not  cited 

180  U.  8.   185-199,  46  L.  Ed.  486,  21  Sup.  Ot.  347,  NEW   OSIEANS  ▼. 


Taxes  collected  by  city  for  school  board  are  held  by  dty  as  trustee,  and 
dty  cannot  acquire  fund  by  lapse  of  time. 

Approved  in  City  of  Chadron  v.  Dawes  County,  82  Neb.  617, 118  N.  W. 
470,  applying  rule  to  road  taxes  on  property  in  city  collected  by  county. 

Jurisdiction  of  actions  in  wtaiCh  judgments  were  recovered  cannot  be 
attacked  in  creditor's  bill  brou^tht  to  collect  them. 

Approved  in  Cushman  v.  Warren-Seharf  Asphalt  Paving  Co.,  220 
'   Fed.  862,  135  C.  C.  A.  289,  judgment  in  mandamus  to  levy  tax  is  not 
reviewable  in  suit  to  collect  tax. 

Interest  collected  by  city  on  delinquent  school  taxes  forms  part  of  school 
fund. 

Approved  in  State  v.  Swanson,  182  Ind.  588,  107  N.  £.  277,  holding 
interest  earned  by  school  taxes  while  in  depositories  become  part  of  fund 
for  each  municipality. 

Interest  on  nonpayment  of  sdiool  taxes  runs  ftom  failure  to  pay  when 
required. 

Approved  in  Board  of  Liquidation  ▼.  United  States,  106  Fed.  985,  45 
C.  C.  A.  689,  allowing  interest  in  accordance  with  mandate  of  principal 
case. 

Power  of  court  to  amend  or  set  aside  judgment  at  subsequent  term 
where  proceeding  therefor  is  commenced  during  term  at  which 
judgment  is  rendered.    Note,  Ana.  Oas.  1916D,  1260. 

180  XT.  8.  199-207,  45  L.  Ed.  493,  21   Sup.  Ot.  363,  NEW  OBIJSAK8  ▼. 
WABNEB. 

After  merits  of  case  liav«  been  considered,  new  defense  cannot  be  set  up. 

Approved  in  Murphy  v.  Utter,  186  U.  S.  99,  46  L.  Ed.  1074,  22  Sup.  Ct. 

777,  holding  where  case  was  argued  on  demurrer  which  was  accompanied 

with  plea  of  res  judicata  adjudged  untenable  new  defense  should  not  be 

allowed  without  leave  of  court. 

180  XT.  8.  20B-250,  45  L.  Ed.  497,  21  Sup.  Ot  831,  MI880TJBI  ▼.  IIiUNOia 

Jurisdiction  of  Federal  courts  attaches  whenever  one  State  may  choose 
to  make  complaint  against  another. 

Approved  in  State  v.  Frost,  113  Wis.  654,  656,  89  N.  W.  922,  923, 
holding  Circuit  Courts  have  original  jurisdiction  of  information  in  equity 
on  behalf  of  State  to  restrain  Federal  receiver  from  destroying  railroad. 
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Federal  Juriediction  will  be  exercised  la  caees  dizecfly  affecting  prop- 
erty rlgbtfl  of  State. 

Approved  in  South  Dakota  ▼.  North  Carolina,  192  U.  S.  314,  318,  48 
L.  Ed.  469,  24  Sup.  Ct.  274,  276,  holding  Supreme  Court  has  jurisdiction 
^over  foreclosure  suit  by  South  Dakota  as  donee  of  bonds  issued  bj  North 
Carolina  and  secured  by  railroad  mortgage;  Kansas  v.  Colorado,  185 
XJ.  S.  140,  141,  46  L.  Ed.  844,  22  Sup.  Ct.  657,  holding  controversy  be- 
tween States  within  original  jurisdiction  of  Supreme  Court  shown  by  bill 
by  Kansas  questioning  right  of  Colorado  to  obstruct  flow  of  Arkansas 
River. 

Federal  court  will  not  ezerdse  jurisdiction  to  enforce  penal  laws  of 
State  against  nonresident. 

Distinguished  in  McCreary  v.  First  National  Bank,  109  Tenn.  138,  70 
S.  W.  823,  holding  chancery  court  has  jurisdiction  of  suit  against  na-  ' 
tional  bank  to  recover  penalty  under  Rev.  Stats.,  §5197,  for  duurging 
usurious  interest. 

Bill  lies  to  enjoin  acts  of  defendants  wbidi  by  improper  discharge  of 
sewage  in  river  will  endanger  health  of  inhabitants  of  neighboring  State. 

Approved  in  Oppenheimer  v.  Philadelphia  etc.  R.  R.  Co.,  39  App.  D.  C. 
266,  persons  whose  premises  abut  on  street  over  which  railroad  runs  and 
who  will  sustain  special  and  irreparable  damage  therefrom  are  entitled 
to  injunctive  relief;  Attorney  General  v.  City  of  Ghrand  Rapids,  176 
Mich.  533,  Ann.  Oas.  1915A,  968,  50  L.  B.  A.  (N.  8.)  473, 141  N.  W.  900, 
emptying  of  sewage  in  river  by  city  enjoined  as  nuisance;  Nelson  v. 
Swedish  Evangelical  Lutheran  Cemetery  Assn.,  Ill  Minn.  162,  20  Ann. 
Oas.  790,  34  L.  R.  A.  (N.  S.)  565,  126  N.  W.  723,  cemetery  may  be  en- 
joined when  endangering  health  of  community;  Markwardt  v.  City  of 
Guthrie,  18  Okl.  41,  44,  11  Ann.  Oas.  581»  9  L.  R.  A.  (N.  8.)  1160,  90 
Pac.  29,  30,  city  liable  for  damajg:es  due  to  discharge  of  sewage  in  stream; 
City  of  Durham  v.  Eno  Cotton  Mills,  141  N.  C.  630,  7  L.  R.  A.  (N.  S.) 
321,  54  S.  E.  458,  enjoining  discharge  of  sewage  into  stream. 

Right  of  State  to  enjoin  acts  eommitted  in  another  State.    Note, 
11  Ann.  Oas.  490. 

Protecting  source  of  municipal  water  supply  from  pollution*    Note, 
11  L.  R.  A.  (N.  8.)  1164. 

Salt  lies  in  Supreme  Oonrt  by  Mlssonri  to  require  control  of  eonstmc- 
tlon  of  drainage  system  of  Chicago  sanitary  district,  and  proyent  poUntion 
of  waters  of  Missouri  and  injury  to  health  of  its  people.. 

Approved  in  Oklahoma  v.  Gulf  Ry.  Co.,  220  U.  S.  300,  Ann.  Oaa.  19120, 
524,  55  L.  Ed.  473,  31  Sup.  Ct.  437,  suit  by  State  to  enjoin  carriers  from 
conveying  liquor  into  Indian  country  is  suit  to  enforce  penal  statute  of 
State,  and  is  not  within  original  jurisdiction  of  Supreme  Court;  Virginia 
v.  West  Virginia,  206  U.  S.  317,  51  L.  Ed.  1079,  27  Sup.  Ct.  732,  Supreme 
Court  has  original  jurisdiction  of  suit  for  accounting  between  two  States ; 
Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  237,  11  Ann.  Oas.  488,  51 
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L.  Ed.  1044,  27  Sup.  Ct.  618,  Supreme  Court  has  jurisdiction  of  suit  by 
State  to  enjoin  corporation  of  another  State  from  discharging  over 
former,  noxious  gases  from  works  in  latter;  Kansas  v.  Colorado,  206 
U.  S.  84,  51  L.  Ed.  969,  27  Sup.  Ct.  655,  Supreme  Court  has  jurisdiction 
of  suit  by  State  to  restrain  another  State  and  corporations  thereof  from 
diverting  flow  of  river  reaching  the  former;  Louisiana  v.  Mississippi,  202 
U.  S.  36,  50  L.  Ed.  925,  26  Sup.  Ct.  408,  conflicting  oyster  legislation  of 
States  arising  out  of  disputed  boundary;  dissenting  opinion  in  Henry 
V.  State,  87  Miss.  112,  39  South.  891,  majority  denying  right  of  Governor 
to  sue  in  name  of  State  for  violation  of  convict  labor  law. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Gas.  19120,  529,  5S0. 

Acquiescence  by  Missonxl  in  proceedings  of  sanitary  district  In  carry- 
ing out  sewer  system  is  no  bar  to  relief  against  pollution  of  waters  by  sew- 
erage througb  drainage  canaL 

Approved  in  Winchell  v.  City  of  Waukesha,  110  Wis.  110,  85  N.  W. 
670,  holding  plaintiff  entitled  to  injunction  restraining  defendant  city 
from  using  stream  for  sewage  without  first  deodorizing  sewage. 

Have  municipal  corporations  any  greater  right  than  individuals  to 
pollute  waters.    Note;  84  Am.  St.  ^p.  915,  920. 

Miscellaneous.  Cited  in  Missouri  ▼.  Illinois,  200  U.  S.  517,  50  K  Ed. 
677,  26  Sup.  Ct.  268,  for  history  of  case. 

180  XT.  S.  260-253,  46  L.  Ed.  616,  21  Sup.  Ct.  857,  IN  BE  DI8TBI0T  OF 
OOLX7MBIA. 

Not  cited. 

180  XT.  S.  263-^260,  46  L.  Ed.  617,  21  Snp,  Ct  964,  ANSLET  ▼.  AIN8W0BTH. 

Not  cited. 

180  V.  S.  261-270,  46  L.  Ed.  621,  21  Sup.  Ct  858,  MONTOTA  T.  UNITED 
STATES. 

Not  cited. 

180  T7.  8.  271-276,  46  L.  Ed.  626,  21  Snp.  Ct  862,  C0NNEB8  ▼.  UNITED 
STATES. 

Not  cited. 

180  U.  S.  276-284,  45  1m.  Ed.  627,  21  Sup.  Ct.  868,  LAMPASAS  ▼.  BEUi. 

Substantial  claim  must  exist  that  law  of  State  contravenes  Constitution 
in  order  to  give  jurisdiction  to  Supreme  Court  by  appeal  or  writ  of  error 
directly  from  Circuit  Court. 

Approved  in  Savage  v.  Jones,  225  U.  S.  619,  56  L.  Ed.  1189,  32  Sup.  Ct. 
715,  holding  bill  to  enjoin  enforcement  of  State  statute  presented  sub- 
stantial controversy;  City  of  Memphis  v.  Cumberland  Tel.  &  Tel.  Co., 
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218  U.  S.  628,  54  L.  EcL  1186,  31  Sup.  Ct.  116,  bill  to  enjoin  enforcement 
of  ordinance  regulating  telephone  companies  held  to  present  substantial 
controversy;  Empire  State  etc.  Co.  v.  Hanley,  198  U.  9.  298,  49  L.  Ed. 
1059,  25  Sup.  Ct.  691,  appellants  cannot  sustain  jurisdiction  by  Federal 
question  decided  in  their  favor,  if  decided  at  all ;  Sloan  v.  United  States, 
193  U.  S.  620,  48  L.  Ed.  817,  24  Sup.  Ct.  570,  when  construction  of  treaty 
only  incidental  to  construction  of  act  granting  allotment;  Payne  v.  Stan- 
ton, 55  W.  Ya.  209,  46  S.  E.  930,  denying  mandamus  to  permit  inspection 
of  records  in  county  clerk's  office. 

Distinguished  in  dissenting  opinion  in  Memphis  v.  Cumberland  Tel.  & 
Tel.  Co.,  218  U.  S.  643,  54  L.  Ed.  1192,  31  Sup.  Ct.  115,  majority  holding 
bill  to  enjoin  enforcement  of  ordinance  regulating  telephone  companies 
presented  substantial  controversy. 

Oourt  will  not  listen  to  objection  made  to  constitntlonalitsr  of  act  by 
party  whose  rights  It  does  not  affect. 

Approved  in  Marshall  v.  Dye,  231  U.  S.  258,  58  L.  Ed.  209,  34  Sup.  Ct. 
92,  judgment  enjoining  State  Board  of  Elections  from  submitting  new 
Constitution  affects  official  interest  only  and  board  cannot  have  it  re- 
viewed by  Supreme  Court;  Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S. 
469,  57  L.  Ed.  600,  33  Sup.  Ct.  263,  interstate  carrier  refusing  to  furnish 
cars  for  intrastate  transportation  as  required  by  State  statute  cannot 
test  constitutionality  of  statute  in  suit  to  enjoin  lawsuits  to  enforce  pen- 
alties under  act,  where  provisions  affecting  interstate  commerce  are 
separable;  Lewis  v.  United  States,  216  U.  S.  613,  54  L.  Ed.  638,  30  Sup. 
Ct.  438,  holding  defendant  could  not  appeal  from  order  dismissing  indict- 
ment; County  Court  v.  West  Virginia,  208  U.  S.  197,  198,  52  L.  Ed.  451, 
452,  28  Sup.  Ct.  275,  County  court  has  no  personal  interest  in  tax  levy 
made  by  it,  and  held  excessive  by  decision  of  State  Supreme  Court,  so  as 
to  give  jurisdiction  of  writ  of  error  to  Supreme  Court ;  Iroquois  Transp. 
Co.  V.  De  Laney  Forge  etc.  Co.,  205  U.  S.  360,  51  L.  Ed.  840,  27  Sup.  Ct. 
509,  whether  State  lien  statute  is  unconstitutional  as  authorizing  acts  in 
conflict  with  admiralty  jurisdiction  will  not  be  considered  where  no  mari- 
time lien  involved;  New  York  v.  Reardon,  204  U.  S.  160,  9  Ann.  Oaa.  736, 
51  L.  Ed.  422,  27  Sup.  Ct.  188,  commerce  clause  does  not  defeat  State 
stamp  tax  on  transactions  within  State  because  affecting  property  out- 
side; Stinson  v.  State,  63  Fla.  45,  58  South.  723,  charge  of  taking  fish 
in  certain  river  contrarv  to  statute  is  not  basis  for  contention  that  stat- 
ute  is  void  as  prohibiting  fishing  in  private  pond;  Pittsburg  Steel  Co. 
V.  Baltimore  Equitable  Society,  113  Md.  84,  77  Atl.  258,  and  Bettendorf 
Axle  Co.  V.  Field,  114  Md.  494,  79  Atl.  726,  both  holding  creditors  whose 
debt  antedated  statute  affecting  stockholder's  liability  cannot  complain 
of  its  invalidity  when  not  affecting  debt  to  him ;  Malone  v.  Provident  Inst, 
for  Savings  in  Boston,  201  Mass.  25,  86  N.  E.  913,  interests  of  persons 
not  appearing  are  not  available  to  defeat  statute;  Rea  v.  State  ex  rel. 
Board  of  Commrs.,  29  Okl.  713,  119  Pac.  237,  applying  rule  in  upholding 
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statutes  relating  to  road  improvement  districts;  State  ex  rel.  Dillon  v. 
Braxton  County  Court,  60  W.  Va.  354,  55  S.  E.  388,  County  Court  can- 
not refuse  to  obey  statute  limiting  power  to  tax  to  discharge  of  existing 
debts  on  ground  that  it  violates  contract  clause  of  Constitution. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Oas.  175. 

City  cannot  complain  that  inhabitants  of  distxict  aanezed  on  reincorpo- 
ration had  no  opportunity  to  be  heard. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co. 
(No.  2),  191  U.  S.  378,  48  L.  Ed.  229,  24  Sup.  Ct.  94,  holding  defeated 
party  not  entitled  to  direct  appeal  to  Supreme  Court  when  Federal  ques- 
tion set  up  below  was  decided  in  his  favor;  Smith  v.  Indiana,  191  U.  S. 
148,  48  L.  Ed.  127,  24  Sup.  Ct.  52,  holding  county  auditor  cannot  main- 
tain writ  of  error  to  decision  requiring  deduction  of  mortgage  from  as- 
sessed value  of  realty;  Red  River  Valley  Nat.  Bank  v.  Craig,  181  U.  S. 
558,  45  L.  Ed.  1000,  21  Sup.  Ct.  707,  holding  one  who  cannot  be  injured 
by  statute  giving  additional  rights  to  mechanic's  lienor  cannot  complain 
thereof. 

Miscellaneous.  Cited  in  United  St&tes  ex  rel.  Zinrnierspits  v.  Prentis, 
229  U.  S.  604,  57  L.  Ed.  1347,  33  Sup.  Ct.  773,  and  Stine  v.  Missouri 
State  Life  Ins.  Co.,  241  U.  S.  642,  60  L.  Ed.  1217,  36  Sup.  Ct.  447,  both 
dismissing  for  want  of  jurisdiction  on  authority  of  principal  case. 

180  U.  8.  284-295,  45  L.  Ed.  531,  21  Sup.  Ct.  395,  HOLLT  ▼.  MISSIONABT 
SOCIETY  OF  PROTESTANT  EPISCOPAL  CHUBCH. 

Bequest  paid  by  attorney  from  embezzled  funds  is  not  recoverable. 
Approved  in  Kimmel  v.  Bean,  68  Kan.  606,  64  L.  R.  A.  785,  75  Pac. 
1121,  bank  receiving  money  from  agent  in  his  own  name  may  apply  it  to 
overdraft. 

Money  which  has  been  misappropriated  ox  obtained  by  fraud  and  after- 
ward paid  to  an  innocent  party  cannot  be  recovexed. 

Approved  in  Haines  v.  First  Nat.  Bank,  203  Fed.  228, 121  C.  C.  A.  431, 
holding  moneys  of  corporation  paid  to  bank  on  notes  executed  by  its 
president  were  not,  under  facts,  recoverable  for  benefit  of  its  creditors; 
Hallett  V.  Fish,  123  Fed.  202,  holding  where  plaintiff  furnished  securities 
to  insolvent  bank  whose  condition  was  concealed  and  paid  same  may  re- 
cover from  receiver  funds  coming  into  his  hands,  subject  to  intervening 
rights;  Crocker-Woolworth  Bank  v.  Nevada  Bank,  139  Cal.  571,  73  Pac. 
458,  holding  where  "raised  check"  is  deposited  with  bank  for  collection 
and  is  restrictively  indorsed  drawee  cannot  hold  bank  after  collection 
and  payment;  McStay  Supply  Co.  v.  John  S.  Cook  &  Co.,  35  Nev.  297, 
132  Pac.  548,  where  principal  permits  agent  to  deposit  money  in  bank 
without  notice  of  his  ownership  and  it  becomes  subject  to  lien  for  money 
borrowed,  principal  and  not  bank  is  loser;  Gay  v.  Hudson  River  etc. 
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Power  Co.,  190  Fed.  804,  808,  equitable  lien  of  creditor  on  money  paid  by 
corporation  for  property  does  not  extend  to  such  property  as  against 
bondholders 'Under  prior  mortgage;  Oklahoma  State  Bank  v.  Bank  of 
Central  Arkansas,  120  Ark.  374,  179  S.  W.  511,  holding  bank  collecting 
draft  as  agent  under  direction  to  apply  on  note  of  principal  to  another, 
but  depositing  proceeds  to  principal's  account,  was  liable,  under  facts  to 
payee  of  note ;  Bank  of  Williamson  v.  McDowell  County  Bank,  66  W.  Va. 
668,  36  L.  B.  A.  (N.  S.)  606,  66  S.  E.  770,  drawee  of  forged  check  paying 
it  to  bona  fide  holder  cannot  recover  from  such  holder. 

Title  of  one  taking  money  from  thief  or  embezzler.    Note,  26  L. 
B.  A.  (N.  8.)  632,  636. 

180  XT.  S.  296-310,  46  L.  Ed.  636,  21  Sup.  Ot.  383,  BOBIKSON  ▼.  SOTJTH- 
EBK  NAT.  BANK. 

Pledgee  of  stock  entering  same  In  own  name  is  not  liable  as  owner. 
Approved  in  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  249,  47  L.  Ed.  796, 
23  Sup.  Ct.  656,  holding  pledgee  of  national  bank  stock  not  liable  as 
stockholder  unless  estopped  by  representation  to  deny  pledge ;  Brunswick 
Terminal  Co.  v.  National  Bank  of  Baltimore,  112  Fed.  816,  holding  where 
one  in  whose  name  stock  stood  for  short  time  reconveyed  same  to  owner 
before  indebtedness  in  question  arose,  former  cannot  be  held. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Gas.  784. 

Liability  of   pledgee  of  stock  as  shareholder.    Note,  19  L.  B.  A. 
(N.  S.)  249. 

National  banks  cannot  invest  assets  in  stock  of  otber  corporations,  and 
are  not  estopped  to  set  up  want  of  power  as  defense  to  suit  to  enforce  liabil- 
ity for  assessments. 

Approved  in  Merchants'  Nat.  Bank 'v.  Wehrmann,  202  U.  S.  301,  60 
L.  Ed.  1040,  26  Sup.  Ct.  613,  national  bank  cannot,  to  satisfy  debt,  be* 
come  owner  of  share  in  partnership  to  buy  and  sell  leasehold ;  Vandagrif  t 
V.  Rich  Hill  Bank,  163  Fed.  826,  90  C.  C.  A.  129,  where  stock  in  another 
corporation  is  acquired  by  corporation  by  subscription  without  authority 
of  charter,  fact  that  it  receives  dividends  thereon  does  not  estop  it  to 
defend  against  assessment  on  ground  that  contract  is  void. 

180  TJ.  S.  311-313,  46  L.  Ed.  642,  21  Sup.  Ct  389,  M(a)ONALD  ▼.  MASSA- 
CHUSETTS. 

Statute  providing  that  persons  twice  convicted  of  crime  diall  be  deemed 
habitual  criminals,  and  on  conviction  of  felony  shall  be  punished  by  impris- 
onment for  twenty-five  years,  is  Talid. 

Approved  in  State  v.  Findling,  123  Minn.  415,49  L.  B.  A.  (N.  S.)  449, 
144  N.  W.  143,  Graham  v.  West  Virginia,  224  U.  S.  623,  631,  66  L.  Ed. 
921,  924,  32  Sup.  Ct.  583,  70  W.  Va.  797,  804,  People  v.  Craig,  195  N.  Y. 
193,  88  N.  E.  39,  In  re  Allen,  91  Ohio  St.  324, 110  N.  E.  638,  and  Carlesi 
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V.  New  YoA,  233  U.  S.  57,  59,  58  L.  Ed.  849,  34  Sup.  Ct.  576,  all  uphold- 
ing statute  imposing  heavier  penalty  for  second  offense;  In  re  Finley, 
1  Cal.  App.  208,  81  Pac.  1045,  upholding  law  imposing  death  penalty  for 
assault  committed  by  one  under  life  sentence ;  People  v.  Rosen,  208  N.  T. 
173,  101  N.  E.  857,  legislature  may  provide  for  independent  trial  of 
question  of  former  conviction. 

Laws  changing  punishment  as  ex  post  facto  laws.    Note,  3  Ann.  Oas. 
80. 

Validity  of  statute  prescribing  special  punishment  for  prior  offender 
or  habitual  criminal.    Note,  18  Ann.  Gas.  924,  926,  926. 

Enhancing  penalty  for  crimes  committed  by  habitual  criminals  or 
IHior  offenders.    Note,  24  L.  R.  A.  (N.  S.)  432,  433,  434. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ana.  Oas.  725^ 
732. 

Writ  of  error  was  sued  out  from  Federal  Supreme  Oourt  to  Superior 
Court. 

Approved  in  Rothschild  v.  Knight,  184  U.  S.  339,  46  L.  Ed.  579,  22 
Sup.  Ct.  393,  holding  Superior  Court  is  proper  court  to  which  writ  of 
error  from  Federal  Supreme  Court  should  issue  where  State  Supreme 
Court  has  affirmed  judgment  sending  back  rescript. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  572,  575. 

Practice, and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  887. 

Miscellaneous.  Cited  in  Kentucky  v.  Powers,  139  Fed.  489,  as  to 
State  court  to  which  writ  of  error  should  be  directed. 

180  V.  S.  314-318,  45  L.  Ed.  547,  21  Sup.  Ct.  376,  MASS  ▼.  EBNER. 

To  warrant  service  by  publication,  facts  must  appear,  ftom  whlcb  it 
may  be  reasonably  inferred  that  defendant  cannot  after  due  diligence  be 
found,  and  that  such  diligence  has  been  exercised. 

Approved  in  Bull  v.  Campbell,  225  Fed.  929,  judgment  of  another 
State  rendered  on  substituted  service  not  subject  to  collateral  attack  on 
ground  that  affidavit  as  to  nonresidence  was  insufficient;  Roberts  v. 
Jacob,  154  Cal.  309,  97  Pac.  672,  Pillsbury  v.  J.  B.  Streeter,  Jr.,  Co., 
15  N.  D.  181,  107  N.  W.  42,  and  Cohen  v.  Portland  Lodge  No.  142, 
B.  P.  0.  E.,  152  Fed.  364,  81  C.  C.  A.  483,  all  holding:  affidavit  for  service 
by  publication  was  sufficient ;  Cohen  v.  Portland  Lodge  etc.  Elks,  144  Fed. 
274,  where  some  evidence  to  sustain  order  for  publication,  its  sufficiency 
not  collaterally  i«viewable. 

Character  of  inquiry  as  to  whereabouts  necessary  to  sustain  con- 
structive service.    Note,  37  L.  R.  A.  (N.  S.)  212. 
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180  17.   8.   820-332,  45  L.   Ed.   650,  21   Sop.  Ot.   378,  NEW   OBLEAN8 
DEBENTUBE  BEDEMPTION  00.  ▼.  LOOTSIAKA. 

Parties  contracting  with  corporation  as  sncb  cannot  set  up  as  defense, 
wben  sued  on  contract,  that  It  was  not  a  corporation. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  968,  l^ality  of  corpora- 
tion de  facto  suing  for  infringement  of  patent  cannot  be  attacked  by 
defendant. 

Distinguished  in  Harrill  v.  Davis,  168  Fed.  191,  22  L.  R.  A.  (N.  S.> 
1153,  94  C.  C.  A.  47,  those  dealing  with  parties  doing  business  under 
assumed  corporate  name  without  color  of  legal  organization  as  corpora- 
tion are  not  estopped  to  deny  existence  of  corporation. 

Individual  corporations  or  ofllcers  need  not  be  made  defendants  for  pur- 
pose of  procuring  decree  enjoining  corporation  from  acting  as  sach  on  ground 
that  its  organization  is  a  nullity. 

Approved  in  State  ex  rel.  Coleman  ▼.  Inner  Belt  Ry.  Co.,  74  Kan.  416, 
87  Pac.  697,  following  rule. 

Proper  parties  defendant  in  quo  warranto  proceedings  against  cor- 
poration.   Note,  Ann.  Gas.  191SA,  572. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  574. 

Miscellaneous.  Cited  in  State  v.  New  Orleans  Debenture  Redemption 
Co.,  112  La.  3,  36  South.  206,  for  history  of  case. 

180  U.  8.  333-342,  45  L.  Ed.  657,  21  Sup.  Ot.  390,  BLYTHE  ▼.  HINCKLEY. 
Finding  that  Federal  question  raised  is  frivolous  Justifies  affirmance. 
Approved  in  Dennison  v.  Christian,  196  U.  S.  637,  49  L.  Ed.  630,  25 
Sup.  Ct.  795,  following  rule ;  Deming  v.  Carlisle  Packing  Co.,  22fe  U.  S. 
107,  108,  57  L.  Ed.  144,  33  Sup.  Ct.  80,  dismissing  writ  of  error  for  want 
of  finality  of  judgment ;  Bly the  Co.  v.  Bankers '  Investment  Co.,  207  U.  S. 
580,  52  L.  Ed.  350,  28  Sup.  Ct.  257,  dismissing  writ  of  error;  Equitable 
Life  Assur.  Society  v.  Brown,  187  U.  S.  311,  315,  47  L.  Ed.  192,  193,  23 
Sup.  Ct.  124,  holding  writ  of  error  to  Hawaiian  Supreme  Court  will  be 
dismissed  instead  of  judgment  affirmed  where  all  questions  have  been 
definitely  settled  agreeably  to  Supreme  Court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
56. 

State  has  right,  In  absence  of  treaty,  to  declare  alien  capable  or  in- 
capable of  inheriting  or  taking  real  property  and  holding  the  same. 

Approved  in  Ehrlich  v.  Weber,  114  Tenn.  723,  724,  725,  88  S.  W.  191, 
reaffirming  rule;  Jones  v.  Jones,  234  U.  S.  618,  58  L.  Ed.  1503,  34  Sup. 
Ct.  937,  right  to  inherit  from  colored  freedman  is  governed  by  State 
law ;  People  v.  Crane,  214  N.  Y.  162,  Ann.  Cas.  1915B,  1254,  108  N.  E. 
429,  State  may  limit  employment  of  aliens  on  public  work;  Lehman  v. 
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State  ex  rel.  Miller,  46  Tnd.  App.  335,  88  N.  E.  367,  construing,  in  view 
of  Swiss  treaty,  statute  giving  aliens  right  as  to  inheritance  and  hold- 
ing of  lands ;  In  re  Estate  of  Peterson,  168  Iowa,  518,  L.  B.  A.  1916A, 
469,  151  N.  W.  69,  treaty  with  Sweden  does  not  affect  State  inheritance 
tax  on  property  passing  to  aliens. 

Distinguished  in  Truax  v.  Raich,  239  U.  S.  40,  60  L.  Ed.  135,  36  Sup. 
Ct.  10,  State  cannot  restrict  right  of  employer  to  employ  aliens  to 
certain  percentage  of  total  employees. 

Bight  of  alien  to  inherit  real  property  as  affected  by  treaty  with 
foreign  country.    Note,  Ann.  Gas.  1912A,  1101. 

Effect  of  treaties  upon  alien's  right  to  inherit.    Note,  L.  B.  A. 
1915E,  328. 

Miscellaneous.  Cited  in  Blythe  Co.  ▼.  Bankers'  Inv.  Co.,  147  Cal.  89, 
90,  81  Pac.  284,  for  history  of  case. 

180  17.  B.  343-365,  45  L.  Ed.  563,  21  Sup.  Cft  343,  UNITED  STATES  ▼. 


V 


False  representations  as  to  sMvency  made  by  defendants  to  procure  com- 
promise judgment  do  not  tend  to  obstruct  plaintiff  in  presenting  bis  case  and 
do  not  constitute  fraud  warranting  setting  aside  of  Judgment. 

Approved  in  Hudgens  v.  Baugh,  225  Fed.  901,  newly  discovered  evi- 
dence of  fraud,  not  affecting  judgment,  but  only  original  contract  on 
which  it  was  based,  is  not  ground  for  setting  aside  judgment;  United 
States  V.  Aakervik,  180  Fed.  144,  act  of  Congress  authorizing  setting 
aside  decree  of  naturalization  for  perjury  is  valid;  Nelson  v.  Meehan, 
155  Fed.  8,  12  L.  E.  A.  (N.  S.)  874,  83  C.  C.  A.  597,  power  of  court  of 
equity  to  vacate  its  own  decree  when  procured  by  perjury  does  not  ex- 
tend beyond  term;  Bailey  v.  Willeford,  126  Fed.  807,  holding  where 
defendant  elects  to  litigate  charge  in  State  courts  he  cannot  obtain 
Federal  review  on  allegation  that  complaining  witnesses'  testimony  was 
perjured;  Electric  Plaster  Co.  v.  Blue  Rapids  City  Tp.,  81  Kan.  734, 
25  L.  B.  A.  (N.  S.)  1237,  106  Pac.  1080,  refusing  to  set  aside  judgment 
on  ground  that  it  was  procured  by  perjury;  Mottu  v.  Davis,  153  N.  C. 
163,  69  S.  E.  64,  denying  motion  for  new  trial  claimed  on  ground  that 
newly  discovered  evidence  would  contradict  witness  at  previous  trial; 
El  Reno  Mut.  Fire  Ins.  Co.  v.  Sutton,  41  O'kl.  305,  50  L.  E.  A.  (N.  S.) 
1064,  137  Pac.  703,  complaint  to  set  aside  judgment  for  fraud  held 
sufiQcient. 

Fraud  or  perjury   as  "ground  of   attack  upon  consent  judgment. 
Note,  45  L.  E.  A.  (N.  S.)  1161. 

Attorney,  by  virtue  of  general  retainer  only,  has  no  power  to  compro- 
mise his  client's  claim. 

Approved  in  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  500,  80  C.  C.  A. 
301,  attorney  has  no  right  to  make  compromise  disposing  of  property 
not  involved  in  suit;  Barr  v.  Packard  Motor  Car  Co.,  172  Mich.  304, 
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137  N.  W.  698,  setting  aside  compromise  judgment  obtained  in  favor 
of  complainant,  when  a  minor,  by  bia  next  friend;  Neill  v.  McClnng,  71 
W.  Va.  470,  76  S.  E.  883,  authority  to  sne  for  specific  performance 
does  not  include  authority  to  sue  only  for  rescission. 

Distinguished  in  Christy  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  233  Fed.  266, 
stipulation  of  county  attorney  admitting  xelevant  facts  held  binding. 

Right  of  attorney  to  compromise  client's  cause  of  action.    Note, 
21  Ann.  Gas.  677,  683,  687. 

Implied  power  of  attorney  to  compromise  cause  of  action.    Note, 
31  L.  R.  A.  (N.  S.)  681. 

Laches  of  officers  of  goyemment  cannot  be  set  up  as  defense  to  claim 
made  by  goyemment. 

Approved  in  United  States  y.  Michigan,  190  U.  S.  405,  47  L.  Ed.  1113, 
23  Sup.  Ct.  751,  holding  laches  no  defense  in  suit  by  United  States 
against  Michigan  for  accounting  for  surplus  proceeds  from  public  land 
sales  above  cost  of  ship  canal ;  United  States  v.  Lee  Wilson  &  Co.,  214 
Fed.  649,  knowledge  of  fraud  acquire4  incidentally  by  special  agent 
cannot  be  attributed  to  Land  Department;  McCarter  v.  Lehigh  Valley  R. 
Co.,  78  N.  J.  Eq.  364,  79  Atl.  101,  State  not  barred  by  laches  to  sue  to 
declare  void  grant  by  riparian  commissioner. 

Distinguished  in  United  States  v.  Fletcher,  231  Fed.  328,  holding  suit 
commenced  by  United  States  to  set  aside  patent  could  not  be  revived 
after  thirty-five  years,  where  plaintiff  had  no  interest  in  land,  in  interest 
of  third  person  on  homestead  entry  made  before  suit  was  brought. 

Act  of  agent  done  without  authority  can  only  be  ratified  by  principal 
having  foil  knowledge  of  all  facts  on  which  action  was  taken. 

Approved  in  Drainage  Com.  v.  National  Contracting  Co.,  136  Fed.  787, 
reafi&rming  rule;  Chicago  etc.  Ry,  Co.  y.  Chickasha  Nat.  Bank,  174  Fed, 
931,  98  C.  C,  A,  535,  holding  (ratification  of  pledge  not  made  with  knowl- 
edge of  facts. 

Miscellaneous.  Cited  in  Jorgensen  y.  Young,  136  Fed.  381,  69  C.  C.  A. 
222,  as  to  newly  discovered  evidence  sufficient  to  sustain  bill  of  review. 

180  U.  8.  366-362,  45  L.  Ed.  570,  21  Sup.  Ct.  403,  BIRD  y.  TTNITED  STATES. 

Instructions  omitting  defendant's  view  of  necessity  of  killing  are  erro- 
neous. 

Approved  in  United  States  v.  Lewis,  111  Fed.  635,  holding  necessity 
of  killing  in  self-defense  must  be  "apparently  imminent." 

In  cases  of  homicide,  evidence  of  former  kostility  and  menaces  on  part 
of  defendant  against  deceased  is  admissible  in  proof  of  malice. 

Distinguished  in  Deal  v.  State,  82  Ark.  61,  100  S.  W.  76,  statements 
of  defendant  threatening  another  than  deceased,  held  inadmissible  as 
not  part  of  res  gestae ;  State  v.  Buster,  28  Idaho^  118, 152  Pac.  199,  where 
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subseqiient  acts  show  prior  declarations  of  defendant  had  no  reference 
to  such  acts,  evidence  thereof  held  inadmissible. 

Admissibility  of  evidence  of  threats  in  prosecutions  for  homicide. 
Note,  89  Am.  8t.  Rep.  697. 

Miscellaneous.  Cited  in  Bird  v.  United  States,  187  U.  S.  120,  47  L.  Ed. 
101,  23  Sup.  Ct.  43,  reciting  history  of  litigation ',  United  States  v.  Homer 
Bird,  1  Alaska,  380,  for  result  of  case. 

180    V.    8.    36S2-370,    45    L.    Ed.    674,    81    8up.    Cft    380,    aABDNEB    r. 
B0NE8TELL. 

Determination  of  Land  Department,  within  its  Jurisdiction,  on  questions 
of  fact  depending  on  conflicting  testimony,  is  conclusive  on  courts. 

Approved  in  McGoldrick  Lumber  Go.  v.  Kinsolving,  221  Fed.  827,  137 
C.  C.  A.  377,  Old  Dominion  Copi>er  Min.  etc.  Co.  v.  Haverly,  11  Ariz. 
253,  90  Pac.  338,  and  Lamson  v.  Coffin,  102  Minn.  500,  114  N.  W.  251, 
all  following  rule ;  Hartwell  v.  Harrighorst,  196  U.  6.  635,  49  L.  Ed.  629, 
25  Sup.  Ct.  793,  applying  rule  to  Mexican  grant;  Bates  ft  Quild  Co.  v. 
Payne,  194  U.  S.  108,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  refusing  to  interfere 
with  Postmaster-general's  denial  of  second-class  privileges  to  musical 
periodical;  Gertgens  v.  O'Connor,  191  U.  S.  240,  48  L.  Ed.  167,  24  Sup. 
Ct.  96,  holding  patent  of  Land  Department  issued  after  contest  conveys 
legal  title ;  De  Cambra  v.  Rogers,  189  U.  S.  122,  47  L.  Ed.  735,  23  Sup. 
Ct.  521,  holding  decision  of  Land  Department  on  questions  of  fact 
are  conclusive  in  the  courts;  People's  United  States  Bank  v.  Gilson,  161 
Fed.  289,  88  C.  C.  A.  332,  and  Branaman  v.  Harris,  189  Fed.  464,  both 
refusing   to   enjoin   enforcement   of   fraud   order   of   Postmaster-gen* 
oral  made  in  exercise  of  his  discretion;  Edwards  v.  Begole,  121  Fed. 
8,  57  C.  C.  A.  245,  holding  Land  Department's  finding  of  fact  that  con- 
testing homestead  settler  did  not  become  actual  occupant  until  certain 
date  is  conclusive  upon  the  courts;  Missouri  Drug  Co.  v.  Wyman,  129 
Fed.  629,  refusing  to  interfere  with  Postmaster-general's  issuance  of 
fraud  order  against  misleading  advertisements  of  patent  medicine;  Com- 
mission of  Fisheries  v.  Hampton  Roads  Oyster  Packers'  etc.  Assn.,  109 
Va.  582,  583,  64  S.  E.  1047, 1048,  holding  survey  of  natural  oyster-beds 
made  by  State  to  be  conclusive  evidence  of  existence  and  location  as 
provided  by  statute. 

Distinguished  in  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
108,  47  L.  Ed.  96,  23  Sup.  Ct.  39,  holding  Postmaster-general  has  no 
power  to  refuse  delivery  of  letters  to  magnetic  healing  society  under 
Kev.  Stats.,  §  3929,  against  fraudulent  use  of  mails ;  Ormsby  County  v. 
Kearney,  37  Nev.  343^  142  Pac.  807,  holding  void  provisions  of  statute 
giving  State  engineer  power  to  make  conclusive  decrees  establishing 
water  rights. 

&  proceedings  in  Supreme  Court  to  review  action  of  State  court,  ques- 
tions of  fact  will  nojt  be  reviewed. 
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Approved  in  Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar  Rapids,  223 
U.  S.  668,  56  L.  Ed.  604,  32  Sup.  Ct.  389,  following  rulej  Thayer  v. 
Spratt,  189  U.  S.  353,  47  L.  Ed.  849,  23  Sup.  Ct.  579,  holding  evidence 
on  which  findings  of  fact  in  State  court  rest  cannot  be  reviewed  on  writ 
of  error;  Western  Union  Tel.  Co.  v.  Call  Publishing  Co.,  181  U.  S.  104, 
46  If.  Ed.  71,  21  Sup.  Ct.  565,  holding  questions  of  fact  decided  in 
State  court  not  subject  to  review  in  Supreme  Court;  Enterprise  Irr. 
District  v.  Tri-State  Land  Co.,  92  Neb.  143,  138  N.  W.  179,  upholding 
power  of  State  board  under  Irrigation  Act  to  determine  beneficial  use 
of  water. 

180  U.  8.  S71-379,  46  Jm,  Ed.  577,  21  Sap.  Ot.  406,  BIOE  ▼.  AMES. 

Appeal  lies  directly  to  Supreme  Oourt  from  judgment  of  District  Court 
in  habeas  corpus,  where  law  or  treaty  is  involved. 

Approved  in  Fisher  v.  Baker,  203  U.  S.  182,  51  L.  Ed.  144,  27  Sup.  Ct. 
135,  final  order  of  Supreme  Court  of  Philippine  Islands  in  habeas 
corpus  is  reviewable  only  by  appeal ;  Rainbow  v.  Young,  154  Fed.  489,  83 
C.  C.  A.  421,  final  order  of  Circuit  Court  in  habeas  corpus  is  not  re? 
viewable  on  writ  of  error. 

Right  to  review  of  order  in  habeas  corpus  discharging  or  remand- 
ing party  held  for  extradition.    Note,  84  L.  B.  A.  (N.  S.)  756. 

Bevlsed  Statutes,  section  1014,  limits  Circuit  Court  commissioner's  au- 
thority to  crimes  against  the  United  States. 

Approved  in  Wright  v.  Henkel,  190  U.  S.  62,  47  L.  Ed.  966,  23  Sup.  Ct. 
786;  holding  section  1015,  Rev.  Stats.,  providing  for  bail  in  criminal 
cases  applies  only  to  crimes  against  United  States. 

In  extradition  proceedings,  it  is  not  required  that  complaint  be  sworn  to 
by  persons  having  actual  knowledge  of  offense  charged. 

Approved  in  Glucksman  v.  Henkel,  221  U.  S.  514,  55  L.  Ed.  884,  31 
Sup.  Ct.  704,  following  rule;  Bingham  v.  Bradley,  241  U.  S.  517,  60 
L.  Ed.  1140,  36  Sup.  Ct.  634,  extradition  treaty  with  Great  Britain  can- 
not be  construed  to  require  demanding  government  to  send  its  citizens 
to  country  where  fugitive  is  found,  to  institute  proceedings;  Ex  parte 
Yordi,  166  Fed.  924,  925,  926,  and  Yordi  v.  Nolte,  215  U.  S.  231,  54  L.  Ed. 
172,  30  Sup.  Ct.  90,  both  holding  depositions  showing  grounds  of  prosecu- 
tion were  admissible  in  proceeding  before  commissioner;  Beavers  v. 
Henkel,  194  U.  S.  87,  48  L.  Ed.  87,  24  Sup.  Ct.  605,  holding  disclosure 
of  sources  of  information  sufiftcient. 

Extradition  proceedings.    Note,  112  Am.  St  Bep.  106,  119,  183, 136, 

138. 
Affidavit  or  complaint  upon  information  and  belief  as  basis  for 

warrant  of  injunction.    Note,  1  Ann.  Cas.  658. 

Complaint  or  information  on  information  and  belief  as  basis  for 
preliminary  examination  or  warrant.  Note,  25  L.  B.  A.  (N.  8.) 
63. 
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180  XT.  8.  379-383,  45  L.  Ed.  683,  21  Sup.  Gt  402,  WBELRSS  T.  ST.  LOUIS. 

Dlfltliict  demands  of  parties  whose  interests  are  distinct  cannot  be  Joined 
for  Jurisdictional  amoont. 

Approved  in  Brown  v.  Denver,  186  U.  S.  480,  46  L.  Bd.  1259,  22  Sup. 
Ct.  943,  reaflSrming  rule;  Shewalter  v.  Lexington,  143  Fed.  163,  165,  in 
suit  to  quiet  title  against  street  improvement  certificates,  value  thereof 
and  not  value  of  land  determines  jurisdiction;  Eaton  v.  Hoge,  141  Fed. 
66,  5  Ann.  Oaa.  487,  72  G.  0.  A.  74,  suit  by  owners  of  water  rights  in 
stream,  joining  for  convenience  only;  Washington  County  v.  Williams, 
111  Fed.  813,  49  C.  C.  A.  621,  holding  separate  bondholders  cannot  unite 
in  equity  to  establish  validity  of  bonds,  each  having  an  adequate  legal 
remedy. 

Distinguished  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  611,  holding 
under  19  Laws  Del.,  c.  181,  jurisdictional  amount  exists  where  assets  of 
insolvetit  corporation  proceeded  against  thereunder  exceed  two  thousand 
dollars  regardless  of  individual  claims;  dissenting  opinion  in  Washing- 
ton County  V.  Williams,  111  Fed.  814,  49  C.  C.  A.  621,  majority  holding 
separate  bondholders  cannot  unite  in  equity  to  determine  vf^lidity  of 
bonds,  each  having  adequate  legal  remedy. 

In  action  by  several  owners  to  enjoin  improvement  assessment,  matter 
in  dispute  as  determining  Jurisdiction  Is  amount  of  assessment  against  eacli, 
and  not  total  against  all. 

Approved  in  Rogers  v.  Hennepin  County,  239  U.  S.  622,  60  L.  Ed.  471, 
36  Sup.  Ct.  217 ;  Steams  v.  Todd,  204  U.  S.  669,  51  L.  Ed.  672,  27  Sup. 
Ct.  788,  and  Risley  v.  Utica,  168  Fed.  747,  750,  752,  all  following  rule; 
Howard  v.  Linnhaven  Orchard  Co.,  228  Fed.  528,  applying  rule  where 
various  purchasers  from,  defendant  sought  receiver  and  recovery  of 
pa3anents  made;  Nolen  v.  Riechman,  225  Fed.  816,  arguendo. 

Distinguished  in  American  Smelting  etc.  Co.  v.  Godfrey,  158  Fed.  229, 
14  Ann.  Oaa.  8,  89  C.  C.  A.  139,  in  suit  to  abate  nuisance,  value  of  right 
of  defendant  to  maintain  it  determines  amount  in  controversy. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintifE  or  defendant.  Note, 
6  Ann.  Gas.  490. 

180  n.  S.  383-401,  45  L.  Ed.  586,  21  Sup.  Ot.  409,  HOBBS  ▼.  BEAOH. 

The  Supreme  Court  wUl  generally  follow  the  conclusions  of  the  Olrcult 
Court  of  A^eals  on  qiuestions  of  anticipation  and  the  state  of  the  art. 

Approved  in  Westinghouse  etc.  Mfg.  Co.  v.  Stanley  Instrument  Co., 
133  Fed.  173,  68  C.  C.  A.  523,  reaffirming  rule. 

Adaptation  of  all  elements  to  new  and  valuable  use  is  patentable. 

Approved  in  Otis  Elevator  Co.  v.  Interborough  Rapid  Transit  Co., 

222  Fed,  504,  138  C.  C.  A.  97;  O'Brien-Worthen  Co.  v.  Stempel,  209 

Fed.  852,  128  C.  C.  A.  53,  and  Lecroix  v.  Tyberg,  33  App.  D.  C.  591,  all 

following  rule;  Gear  v.  Fairmount  Electric  &  Mfg.  Co.,  231  Fed.  731, 
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device  for  hermetically  sealing  joints  held  patentable ;  Outlook  Envelope 
Co.  V.  Samuel  Cupples  Envelope  Co.,  223  Fed.  338,  138  C.  C.  A*  589, 
machine  for  making  window  envelopes  held  to  disclose  patentable  in- 
vention by  reason  of  securing  new  and  valuable  result;  Stookland  v. 
Russell  Grader  Mfg.  Co.,  222  Fed.  909,  910,  138  C.  C.  A.  386,  upholding 
patent  for  road-grading  machine ;  Individual  Drinking  Cup  Co.  v.  United 
States  Drinking  Cup  Co.,  220  Fed.  334,  patent  for  individual  drinking- 
cup  upheld;  General  Electric  Co.  v.  Dunkirk,  211  Fed.  662,  patent  for 
steam  turbine  held  valid ;  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449, 
127  C.  C.  A.  175,  device  for  street  railroad  transfer  ticket  held  patent- 
able; Barry  v.  Harpoon  Castor  Mfg.  Co.,  209  Fed.  209, 126  C.  C.  A.  301, 
anti-friction  tip  to  be  used  in  place  of  castors  on  furniture  held  patent- 
able ;  Weir  Frog  Co.  y.  Porter,  206  Fed.  674,  675, 124  C.  C.  A.  470,  semi- 
automatic railway  switch  held  not  to  produce  such  new  result  as  to  be 
patentable;  Colman  v.  Byrd  Mfg.  Co.,  200  Fed.  64,  65,  patent  for 
knotting  machine  held  valid;  Greefnwald  Bros.  v.  Enochs,  183  Fed.  585, 
106  C.  C.  A.  351,  upholding  patent  for  skirt;  Warren  Webster  &  Co. 
V.  C.  A.  Dunham  Co.,  181  Fed.  840,  104  C.  C.  A.  346,  combination  of 
thermostatic  valves  held  not  patentable;  Wagner  Typewriter  Co.  v. 
Wyckoff,  151  Fed.  591,. 81  C.  C.  A.  129,  and  Underwood  Typewriter 
Co.  V.  Fox  Typewriter  Co.,  181  Fed.  537,  both  upholding  patent  for 
tabulating  attachment  to  typewriters;  Fellows  v.  Borden's  Con.  Milk 
Co.,  180  Fed.  440,  solder  saving  device  held  not  patentable;  Bossert 
Elec.  Const.  Co.  v.  Pratt  Chuck  Co.,  179  Fed.  387,  103  C.  C.  A.  45, 
punching  process  for  electric  wall  boxes  held  patentable;  Sieber  & 
Trussel  Mfg.  Co.  v.  Chicago  Binder  etc.  Co.,  177  Fed.  441,  loose-leaf 
binding  device  held  not  patentable ;  Electric  Controller  etc.  Co.  v.  West- 
inghouse  Elec.  &  Mfg.  Co.,  171  Fed.  87,  92,  96  C.  C.  A.  187,  patent  for 
electrical  controller  held  valid;  Denning  Wire  etc.  Co.  v.  American  etc. 
Wire  Co.,  169  Fed.  800,  806,  95  C.  C.  A.  259,  device  for  making  woven 
wire  fence  held  patentable;  Wayne  Mfg.  Co.  v.  Benbow-Brammer  Mfg. 
Co.,  168  Fed.  278,  93  C.  C.  A.  573,  improvement  for  operating  washing- 
machines  held  patentable;  O'Rourke  Engineering  Const.  Co.  v.  Mc- 
MuUen,  160  Fed.  938,  88  C.  C.  A.  115,  air-lock  for  caissons  held  valid 
as  to  certain  claims;  Yawman  &  Erbe  Mfg.  Co.  v.  Vitter  Desk  Wks., 
159  Fed.  444,  86  C.  C.  A.  473,  drawer  for  card  indexes  held  patentable ; 
Boyer  v.  Keller  Tool  Co.,  127  Fed.  138,  62  C.  C.  A,  244,  holding  patent- 
able Boyer  patent  No.  537,629,  for  pneumatic  tool  usefully  combining  old 
elements ;  Lowrie  t.  H.  A.  Meldrum  Co.,  124  Fed.  762,  holding  patentable 
Steel  patent  No.  652,407,  garment  fastener  to  give  waist  an  elongated 
appearance  in  front;  Peters  v.  Union  Biscuit  Co.,  120  Fed.  685,  holding 
patentable  Peters  patent  No.  621,974,  for  method  of  packing  crackers  in 
ordinary  collapsible,  interlocking  carton;  Cimiotti  Unhairing  Co.  v. 
American  etc.  Machine  Co.,  115  Fed.  502,  53  C.  C.  A.  230,  holding  pat- 
entable Sutton  patent  No.  383,258,  for  unhairing  machine,  the  main 
feature  being  brush  operated  with  rotary  motion;  George  Frost  Co.  v. 
Cohn,  112  Fed.  1012,  holding  patentable  Gorton  patent  No.  552,470, 
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for  hose  supporter  with  button  made  o^  rubber;  Hallock  v.  Davidson, 
107  Fed.  486,  holding  patentable  Hallock  patent  No.  600,782,  for  weeding 
machine  with  distinctively  new  tooth  with  lateral  stiffness  and  forward 
flexibility;  In  re  Lyon,  33  App.  D.  C.  605,  device  for  system  of  electrical 
distributioil  held  not  patentable;  Hildreth  v.  Lauer  &  Suter  Co.,  204 
Ped.  793,  arguendo. 

BelBsne  sought  in  good  faith  to  secure  Invention,  not  injuring  others,  is 
allowable. 

Approved  in  Diamond  Drill  &  Mach.  Co.  v.  Kelly  Bros.,  120  Fed.  292, 
holding  valid  but  not  infringed  Jackson  patent  No.  482,965,  for  machine 
for  making  and  inserting  wire  coil  fastenings  in  bolts;  Western  Elec- 
trical Instrument  Co.  v.  Stevens,  119  Fed.  185,  upholding  Western 
reissue  patent  No.  433,637,  for  electrical  measuring  instrument. 

Court  will  review  action  of  patent  commissioner  for  accident  or  mistake 
appearing  on  record. 

Approved  in  Westinghouse  etc.  Mfg.  Co.  v.  Stanley  etc.  Mfg.  Co.,  115 
Fed.  813,  holding  court  has  power  to  review  commissioner's  action  in 
granting  reissue  for  system  of  electrical  distribution  where  law  au- 
thorizes no  such  reissue. 

Commissioner  of  patents  may  reissue  patent  to  correct  obvious  error  in 
drawing. 

Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  145,  146, 
reissue  patent  for  dough-working  machine  held  valid;  Moore  v.  United 
States,  40  App.  D.  C.  206,  inadvertence  in  drawing,  which  would  render 
machine  nonoperative,  disregarded  in  interference  proceedings;  In  re 
Heroult,  29  App.  D.  C.  52,  granting  reissue  so  as  to  cover  claim  for 
process;  In  re  Briede,  27  App.  D.  C.  302,  granting  reissue  to  allow  patent 
to  fully  cover  invention. 

Beach  reissued  patent,  No.  11,167,  was  not  anticipated. 
Approved  in  Cutlei^  Hammer  Mfg.  Co.  v.  Union  Elec.  Mfg.  Co.,  147 
Fed.  270,  upholding  Blades  patent.  No.  418,678,  for  electric  switch  for 
motors ;  Weld  Mfg.  Co.  v.  Johnson-Service  Co.,  147  Fed.  238,  77  C.  C.  A. 
376,  holding  Johnson  patent.  No.  542,733,  for  heat  regulating  apparatus, 
infringed;  Comptograph  Co.  v.  Mechancial  Accountant  Co.,  145  Fed. 
336,  337,  76  C.  C.  A.  205,  upholding  Felt  patent  No.  465,255,  for  comput- 
ing machine ;  International  Time  Rec.  Co.  v.  Dey,  142  Fed.  743,  74  C.  C.  A. 
68,  upholding  Cooper  patent  No.  528,223,  for  workman's  time  recorder; 
Bragg  Mfg.  Co.  v.  Mayor  etc.  of  New  York,  141  Fed.  120,  holding  void 
Bragg  reissued  patent  No.  6,831,  for  gong  attachment  for  engine-houses ; 
Killeen  v.  Buffalo  Furnace  Co.,  140  Fed.  35,  36,  upholding  Killeen  patent 
No.  608,143,  for  casting  apparatus  for  blast  furnaces ;  Mallon  v.  Wm.  C. 
Gregg  &  Co.,  137  Fed.  77,  69  C.  C.  A.  48,  upholding  Mallon  patent  No. 
583,408,  for  automatic  mechanism  for  unloading  and  feeding  sugar- 
cane; Manhattan  General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  804, 
XVin— 47 
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upholding  Baker  patent  No.  684^340^  for  reg^il&ting  device  for  arc-lamp 
circuits ;  Thompson-Houston  Electric  Co.  v.  Ohio  Brass  Co.,  130  Fed.  547^ 
upholding  Van  Depoele  patents  Nos.  393,278  and  396,313,  relating  to 
crossings  or  switches  for  overhead  electric  conductors. 

Distinguished  in  O'Rourke  Eng.  etc.  Co.  v.  McMullen,  150  Fed.  362^ 
denying  invention  to  claim  3  of  Moran  patent  No.  500,149,  for  airlock;. 
Louden  Mach.  Co.  v.  Janesville  Hay  Tool  Co.,  148  Fed.  692,  78  C.  C.  A. 
548,  holding  void  Louden  patents  Nos.  493,216  and  626,839,  for  track- 
hangers  for  hay-carriers. 

Amendment  of  tlie  claim  of  a  patent  to  correct  defects  in  original  appli- 
cation, wbiclL  have  been  discovered  in  course  of  litigation,  will  not  invali- 
date patent,  if  patent  is  not  broadened  thereby. 

^  Approved  in  Keasbey  etc.  Co.  v.  Phillip  Carey  Mfg.  Co.,  139  Fed.  578, 
upholding  Hanmore  patent  No.  545,843,  for  nonconducting  covering  for 
steam  pipes;  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131 
Fed.  858,  68  C.  C.  A.  233,. upholding  Jeavons  patent  No.  476,401,  for 
oil  burner;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed. 
1005,  holding  patentee  disclaiming  speech  transmitting  nature  of  inven- 
tion cannot  amend  application  to  include  such  feature. 

An  application  for  a  reissue  patent  law  does  not  permit  an  enlargement 
of  original  specifications  vihXcli  would  interfere  wltb  inventions  made  mean- 
while. 

Approved  in  Boyce  v,  Stewart- Warner  Speedometer  Corp.,  220  Fed. 
123,  136  C.  C.  A.  72,  claim  by  amendment  held  within  scope  of  original 
application;  Grand  Rapids  Show  Case  v.  Baker,  216  Fed.  361,  132 
C.  C.  A.  485,  reissue  patent  held  void  as  to  broadened  claims;  Goodwfn 
Film  &  Camera  Co.  v.  Eastman  Kodak  Co.,  213  Fed.  237,  129  C,  C.  A. 
675,  amendment  held  within  scope  of  original  8x>ecifi cation ;  Motion 
Picture  Patents  Co.  v.  Indepen.lent  Moving  Pictures  Co.,  200  Fed.  414, 
420,  118  C.  C.  A.  563,  amendment  to  claims  for  projecting  kinetoscope 
to  include  camera  rejected;  Mines  &  Smelter  Supply  Co.  v.  Braeckel 
Concentrator  Co.,  197  Fed.  903,  patent  for  ore  concentrator  held  not 
void  because  of  amendments  made  pending  application;  Coldwell- 
Gildard  Co.  v.  Stafford  Co.,  197  Fed.  672,  reissue  patent  for  stop  motion 
for  looms  upheld;  L.  H.  Gilmer  Co.  v.  Geisel,  187  Fed.  610,  claim  by 
amendment  construed  not  to  cover  device  invented  pending  application; 
McDuffee  v.  Hestonville,  181  Fed.  512,  patent  not  defeated  by  inventions 
made  by  others  and  patents  issued  pending  application;  Steiner  & 
Voegtly  Hardware  Co.  v.  Tabor  Sash  Co.,  178  Fed.  841,  reissue  patent 
for  window-sash,  correcting  defects  due  to  inadvertence,  held  valid; 
Chicago  Ry.  etc.  Co.  v.  Perry  Side  Bearing  Co.,  170  Fed.  971,  973, 
reissue  patent  held  void  because  of  claims  departing  from  and  broader 
than  original;  General  Elec.  Co.  v.  Morgan-Gardner  Elec.  Co.,  168  Fed. 
57,  93  C.  C.  A.  474,  new  claims  narrower  than  original  may  be  filed 
without  verification;  General  Electric  Co.  v.  Morgan-Gardner  Electric 
Co.,  159  Fed.  955,  patent  for  electrical  controller  held  void  as  to  claims 
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made  by  amendment;  In  re  Mraz,  36  App.  D.  C.  438,  rejecting  amend- 
ment as  containing  new  matter;  Young  v.  Struble,  34  App.  D.  C.  223, 
amended  claim  made  before  rights  of  others  intervened  upheld. 

Distinguished  in  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  Loose  Leaf 
Binder  Co.,  230  Fed.  123,  claim  introduced  by  amendment  not  void  be- 
cause not  contained  in  form  of  claim  in  original  application,  when  dis- 
closed by  specifications. 

Under  Revised  Btatntes,  sectioii  4887,  a  patent  does  not  expire  ulien  a 
foreign  patent  ends,  nnlees  the  latter  mm  obtained  with  the  patentee't 
consent. 

Approved  in  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed.  242,  reaffirming 
inile. 

Distinguished  in  John  R.  Williams  Co.  v.  Miller  etc.  Mfg.  Co.,  115  Fed. 
526,  holding  patent  expires  when  foreign  patent  ends  under  Rev.  Stats., 
§4887,  where  applicant  assigned  right  before  patent  and  patented  in 
foreign  country  before  patent  obtained  here. 

Use  in  claim  of  words  ''substantially  as  described**  does  not  preclude 
patentee  from  insisting  patent  has  been  infringed  by  use  of  mechanical 
equivalent. 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  515,  516,  517,  519, 
T33  C.  C.  A.  13,  words  "substantially  as  described"  used  in  claim  do  not 
limit  patentee  to  exact  mechanism  described  nor  deprive  him  of  benefit 
of  rule  of  equivalents;  Wollensak  Optical  Co.  v.  Ilex  Optical  Co.,  199 
Fed.  927,  narrowly  construing  and  limiting  to  construction  shown  patent 
for  improvement  to  photographic  shutter;  Duner  Co.  v.  Grand  Rapids 
R.  Co.,  171  Fed.  869, 96  C.  C.  A.  531,  patent  for  sandbox  for  cars,  as  con- 
strued to  avoid  anticipation,  held  not  infringed;  American  Steel  etc.  Co. 
V.  Denning  Wire  etc.  Co.,  160  Fed.  116,  124,  holding  patent  for  making 
woven  wire  fence  is  net  invalid  as  claiming  to  be  for  function;  V^^eed 
Chain  Tire  Grip  Co.  v.  Excelsior  Supply  Co.,  179  Fed.  235,  patent  for 
chain  tire  grip  held  not  for  function  and  valid ;  Corrington  v.  Westing- 
house  Air  Brake  Co.,  173  Fed.  78,  claim  in  patent  for  fluid  pressure  brake 
apparatus  is  not  invalid  as  for  function  because  claiming  generally  means 
for  doing  certain  thing  where  mechanism  fully  described;  Los  Angeles 
Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed.  883,  75  C.  C.  A.  88,  holding 
Tremaine  &  Pain  patent  No.  552,796,  for  improvements  in  mechanical 
musical  instruments,  infringed;  B.  F.  Avery  &  Sons  v.  J.  I.  Case  Plow 
Works,  139  Fed.  882,  holding  void  claims  2  to  6  of  Avery  patent  No. 
650,771,  for  double  mold-board  plow;  Cleveland  Foundry  Co.  v.  Detroit 
Vapor  Stove  Co.,  131  Fed.  754,  holding  Jeavons  patent  No.  467,466,  for 
vapor  burner,  not  infringed;  Kirchberger  v.  American  etc.  Burner  Co., 
128  Fed.  607,  64  C.  C.  A.  107,  holding  where  original  specifications  suffi- 
ciently show  claims  finally  made,  same  may  be  amended  to  secure  whole 
benefit  of  invention;  General  Electric  Co.  v.  International  Specialty  Co., 
126  Fed.  758,  61  C.  C.  A.  329,  holding  words  in  claim  "to  operate  sub- 
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stantially  as  described/'  do  not  limit  claim  by  introducing  elements  de- 
scribed in  specifications. 

Distinguished  in  Otis  Elev.  Co.  v.  Portland  Co.,  127  Fed.  563,  62 
C.  C.  A.  339,  holding  void  Bassett  patent  No.  453,955,  for  elevator  con- 
trolling machine,  since  by  liberal  construction  claimed  original  patent 
would  cover  reissue. 

•  Horton  patented  machine  for  applying  stays  to  box  comon  held  to  be 
aa  infHngwnent  of  Beach  reiasae  N<i.  11,107. 

Approved  in  Leadam  v.  Ringgold  &  Co.,  140  Fed.  616,  holding  Lieadam 
patent  No.  621,423,  for  boot-tree,  infringed. 

180  U.  8.  402-440,  45  L.  Ed.  596,  21  Sup.  Ot.  430,  MITCHEZ.L  ▼.  FUBMAN. 

Where  ofllcer  assuming  to  conyey  public  domain  was  without  authority, 
snch  authority  cannot  be  presumed  from  fact  of  oonyeyaaoe.   . 

Approved  in  Stoneroad  v.  Beck,  16  N.  M.  770,  120  Pac.  904,  holding 
parties  seeking  to  bring  themselves  within  reservations  of  act  confirming 
Mexican  grants  must  prove  perfect  title  and  show  afiirmatively  power  of 
officer  to  make  grant. 

Grants  of  land  in  Florida  which  were  in  fact  complete  and  perfect  prior 
to  treaty  with  Spain  might  be  required  by  Oongieas  to  have  genuineness  and 
extent  established  by  particular  proceedings  before  they  could  be  held  valid. 

Approved  in  American  Land  Co.  v.  Zeiss,  ^19  U.  S.  60,  55  L.  Ed.  96, 
31  Sup.  Ct.  200,  upholding  California  statute  of  1906  providing  for  estab- 
lishment of  title  where  records  destroyed;  Florida  Town  Imp.  Co.  v. 
Bigalsky,  44  Fla.  781,  782,  33  South.  453,  Spanish  grant  must  be  con- 
firmed or  becomes  barred  by  statute. 

Act, of  1828  confirming  Mexican  land  grants  applied  to  all  claims  per- 
fect and  imperfect. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  489,  45  L.  Ed.  967,  21  Sup. 
Ct.  693,  holding  Mission  Indians  claiming  right  to  permanent  occupancy 
of  land  must  present  claim  to  commissioners  within  two  years  under  sec- 
tion 13,  act  of  1851 ;  Ashley  Co.  v.  Bradford,  109  La.  653,  33  South.  639, 
upholding  article  233,  La.  Const.,  requiring  contract  of  tax  titles  to  be 
brought  within  three  years. 

180  U.  8.  440-451,  46  L.  Ed.  613,  21  8up.  Ot.  445,  JOHNS  ▼.  WILSON. 

Under  Arizona  practice*  grantee  of  mortgagor  agreeing  to  pay  notes 
secured  by  mortgage  is  liable  for  deficiency  Judgment. 

Approved  in  Stoffela  v.  Nugent,  217  U.  S.  501,  54  L.  Ed.  859,  30 
Sup.  Ct.  600,  applying  rule,  though  mortgagee  fraudulently  endeavored  to 
prevent  grantee  from  acquiring  fee;  Silver  King  Coalition  Mines  Co.  v. 
Silver  King  Consol.  Mines  Co.,  204  Fed.  169,  176,  122  C.  C.  A.  402,  as- 
signee of  interest  in  mining  claims  agreeing  to  pay  assignor's  debts  held 
liable  for  claims  by  cotenant  of  assignor  for  ore  secretly  extracted  by 
assignor;  Santa  Cruz  v.  Wykes,  202  Fed.  373, 120  C.  C.  A.  485,  purchaser 
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from  mortgagor  agreeing  to  pay  debt  cannot  question  its  validity;  Fish 
V.  First  Nat.  Bank;  150  Fed.  527,  80  C.  C.  A.  266,  holder  of  note  of  one 
partner  may  sue  directly  partner  who  has  assumed  firm  debts ;  In  re 
Dresser,  135  Fed.  498,  68  C.  C.  A.  207,  transaction  by  which  firm  took 
partner's  property  and  assumed  his  liabilities,  not  within  statute  of 
frauds;  First  Nat.  Bank  v.  Fish,  2  Alaska,  348,  349,  holding  transfer  of 
personalty  in  consideration  of  assuming  note  given  therefor,  novation; 
Holmes  v.  Beimett,  14  Ariz.  301,  127  Pac.  754,  contract  of  purchaser  to 
pay  mortgage  debt  is  original  absolute  promise;  Sherman  v.  Goodwin,  12 
Ariz.  48,  95  Pac.  123,  rule  that  mortgagee  foreclosing  against  subseqyent 
grantee  maintains  action  on  doctrine  of  subrogation  is  not  affected  by 
clause  in  deed  to  such  grantee  assuming  all  liens  against  property ;  Kast- 
ner  v.  Fashion  Livery  Co.,  10  Ariz.  28,  85  Pac»  121,  applying  rule  to 
chattel  mortgage;  dissenting  opinion  in  Sherman  v.  Goodwin,  11  Ariz. 
150,  89  Pac.  521,  majority  holding  grantee  assuming  mortgage  estopped 
to  question  its  validity ;  Eastman  Land  etc.  Co.  v.  Long-Bell  Lumber  Co., 
30  Okl.  560,  120  Pac.  279,  arguendo. 

Wliere  owner  of  eaolty  Is  omitted  by  mistake,  mortgagee  is  entitled  to 
second  foreclosure. 

Approved  in  London  &  San  Francisco  Bank  v.  Dexter,  Horton  &  Co., 
126  Fed.  607,  61  C.  C.  A.  515,  holding  mortgagee  has  right  to  second  fore- 
closure where  grantee  of  mortgagor  was  not  made  a  party. 

Where  foreclosure  decree  is  ineffectual  because  property  transferred  by 
unrecorded  deed,  blU  lies  to  set  aside  sale  and  annul  deed. 

Approved  in  Crystal  River  etc.  Co.  v.  Knight  Turpentine  Co.,  69  Fla. 
292,  67  South.  975,  contract  rights  in  land  acquired  subsequent  to  mort- 
gage and  not  known  to  mortgagee  when  foreclosing  mortgage  may  be 
foreclosed  in  subsequent  suit;  Vliet  v.  Cowenhoven,  83  N.  J.  Eq.  238,  90 
Atl.  682,  where  bill  and  deed  failed  to  describe  land,  decree  of  foreclosure 
was  nullity. 

Effect  of  foreclosure  of  mortgage  on  leasehold  rights.    Note,  Ann. 
Gas.  1915A,  397. 

Miscellaneous.  Cited  in  Hudson  v.  Wood,  119  Fed.  771,  holding  Rev. 
Stats.,  §  916,  does  not  extend  to  remedies  or  judgments  in  equity  under 
State  statutes. 

180  U.  8.  452-470,  46  I*.  Ed.  619,  21  Sup.  Ot.  423,  W.  W.  CASaiLL  00.  ▼. 
MINNESOTA  EX  BEI«,  BAILSOAD  ft  WAREHOUSE  COMMISSION. 

In  determining  whether  State  statute  Tiolates  rights  secured  by  Federal 
Constitution,  Interpretation  of  statute  by  State  court  must  be  accepted. 

Approved  in  Wilson  v.  State,  138  Ga.  491,  75  S.  E.  620,  following  rule ; 
Price  V.  Illinois,  238  U.  S.  451,  59  L.  Ed.  1405,  35  Sup.  Ct.  892,  upholding 
provisions  of  Illinois  pure  food  law ;  Jacobson  v.  Massachusetts,  197  U.  S. 
24,  103  Am.  St.  Bep.  868,  49  L.  Ed.  649,  25  Sup.  Ct.  358,  upholding  com- 
pulsory vaccination  law;  Olsen  v.  Smith,  195  U.  S.  342,  49  L.  Ed.  229, 
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25  Sup.  Ct.  62,  upholding  State  pilotage  laws;  Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  147,  upholding  Missouri  act  of  1899,  for  license  tax 
on  beer  and  malt  liquors  construed  to  be  inapplicable  to  beer  manufac- 
tured outside  State. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Warehouse  on  railroad  rigbt  of  way  where  grain  l8  generally  bought, 
welithed  and  inspected  is  affected  with  public  interest  and  subject  to  regu- 
lation. 

Approved  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  809, 
holding  void  act  of  Congress  making  oil  pipe-line  companies  common  car- 
riers; American  Surety  Co.  v.  Shallenberger,  183  Fed.  638,  holding  void 
statute  fixing  rates  for  surety  companies;  Ratcliff  v.  Wichita  Union 
Stockyards  Co.,  74  Kan.  8,  118  Ael  St  Rep.  298,  10  Ann.  Gas.  1016,  6 
L.  R.  A.  (N.  S.)  834,  86  Pac.  153,  business  of  carrying  on  stockyards  at 
commercial  center  is  affected  with  public  interest  and  subject  to  regula- 
tion; State  V.  Duluth  Board  of  Trade,  107  Minn.  521,  23  L.  R.  A.  (N.  S.) 
1260,  121  N.  W.  401,  holding  anti-trust  statute  did  not  affect  rule  of 
board  of  trade  fixing  uniform  charges  for  members  in  handling  grain; 
dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  249,  121  S.  W.  57, 
majority  upholding  statute  prohibiting  license  of  insurance  companies 
paying  certain  salaries  to  officers,  as  applying  to  company  already  en- 
gaged in  business  in  State. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Ohio  Oil  Co., 
234  U.  S.  565, 572, 58  L.  Ed.  1472, 1475, 34  Sup.  Ct.  956,  majority  upholding 
act  of  Congress  making  oil  pipe-line  companies  common  carriers. 

Statute  requiring  license  for  operation  of  grain  elevators  on  ri£^t  of 
way  of  railroad  is  not  void,  because  not  requiring  license  of  other  elevators. 
Approved  in  Quong  Wing  v.  Kirkendall,  223  U.  S.  63,  56  L.  Ed.  352, 
32  Sup.  Ct.  192,  upholding  State  statute  imposing  license  fee  on  hand 
laundries ;  Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  573,  54  L.  Ed.  887, 
30  Sup.  Ct.  578,  upholding  statute  imposing  tax  on  business  of  compound- 
ing, rectifying  or  blending  distilled  spirits;  Southwestern  Oil  Co.  v. 
Texas,  217  U.  S.  125,  64  L.  Ed.  694,  30  Sup.  Ct.  496,  upholding  occupa- 
tion tax  on  wholesale  dealers  in  certain  articles ;  Interstate  Consol.  Street 
Ry.  Co.  V.  Massachusetts,  207  U.  S.  85,  12  Ann.  Gas.  555,  62  L.  Ed.  116, 
28  Sup.  Ct.  26,  upholding  statute  requiring  carriers  to  sell  school  tickets 
at  reduced  fares;  Armour  Packing  Co.  v.  Lacy,  200  U.  S.  235,  50  L.  Ed. 
467,  26  Sup.  Ct.  232,  upholding  tax  on  meat-packing  houses;  Carroll  v. 
Greenwich  Ins.  Co.,  199  U.  S.  409,  50  L.  Ed.  249,  26  Sup.  Ct.  66,  uphold- 
ing law  forbidding  combinations  of  insurance  companies;  Peacock  v. 
Pratt,  121  Fed.  777,  58  C.  C.  A.  48,  upholding  Hawaiian  income  tax  law 
of  1901,  allowing  person  or  family  one  thousand  dollars  exemption; 
State  V.  Byles,  93  Ark.  618,  37  L.  R.  A.  (N.  S.)  774,  126  S.  W.  97, 
upholding  license  tax  cm  peddlers  selling  certain  articles ;  State  v.  Parker 
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Distilling  Co.,  236  Mo.  291,  139  S.  W.  474,  holding  statute  imposing  tax 
on  liquors  not  void  because  excepting  those  made  from  State  products; 
Logan  V.  Brown,  125  Tenn.  221,  222,  141  S.  W.  754,  fact  that  dealer  im- 
ports his  goods  does  not  relieve  him  from  State  occupation  tax. 

Distinguished  in  dissenting  opinion  in  Fidelity  Mut.  Life  Assn.  v.  Met- 
tier,  185  U.  S.  333,  336,  46  L.  Ed.  936,  936,  22  Sup.  Ct.  672,  673,  majority 
upholding  Texas  statute  imposing  on  life  insurance  companies  twelve  per 
cent  damages  and  attorney's  fees  for  nonpayment  of  loss  within  time 
limit. 

Uses  to  which  railroad  right  of    way  may  be  devoted.    Note,  36 
L.  R.  A.  (N.  S.)  520. 

Warehouse  used  exclusively  by  owner  as  subject  of  license  tax. 
Note,  39  L.  E.  A.  (N.  S.)  808. 

180  U.  8.  471-483,  46  L.  Ed.  627,  21  8tip.  Ot.  418,  MITOHEUi  T.  FIB8T 
NAT.  BANK. 

Determination  of  question  embraced  In  issues  by  court  baving  Jurisdic- 
tion of  parties  and  subject  matter  binds  parties  and  privies  so  long  as 
Judgment  remains  unmodified  and  unreversed. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Western  Union  Tel.  Co.,  233 
Fed.  83,  where  bill  filed  in  State  court  presented  same  issues  as  that  filed 
in  Federal  court  and  was  dismissed,  decree  of  dismissal  precluded  main- 
tenance of  bill  in  Federal  court ;  Buchler  v.  Black,  213  Fed,  888,  holding 
confirmation  of  foreclosure  sale  in  State  court  in  which  question  of  fraud 
was  raised  by  minority  stockholders  was  res  adjudicata  as  to  its  validity 
in  subsequent  suit  by  stockholders  to  set  it  aside  for  fraud;  Intermela 
V.  PerkinsJ  213  Fed.  108,  error  in  not  considering  certain  defenses  in 
action  for  damages  does  not  authorize  injunction  against  judgment; 
Sperry  &  Hutchinson. Co.  v.  Blue,  202  Fed.  84,  120  C.  C.  A.  354,  applying 
rule  to  State  cgnrt  judgment  sustaining  demurrer  to  bill  to  enjoin  en- 
forcement of  State  trading-stamp  license  statute,  on  ground  of  its  un- 
constitutionality; Spencer  v.  Watkins,  169  Fed.  385,  94  C.  C.  A.  659, 
judgment  of  dismissal  of  intervention  by  executors  in  State  court  claim- 
ing certain  bequests  in  will  void,  held  res  adjudicata  in  subsequent  suit 
by  heirs  for  same  purpose;  Kittel  v.  Trustees  etc.  Improvement  Fund, 
139  Fed.  955,  State  trustees  of  swamp-lands  estopped  by  their  answer  to 
foreclosure  on  railroad  that  they  would  convey  to  latter  when  patents 
received ;  United  States  v.  Eisenbeis,  112  Fed.  196,  50  C.  C.  A.  179,  hold- 
ing State  court's  judgment  offered  in  evidence  in  Federal  court  cannot 
be  questioned  for  errors  not  affecting  the  jurisdiction;  Gorham  v.  Broad 
River  Tp.,  109  Fed.  776,  holding  judgment  of  State  Supreme  Court 
establishing  invalidity  of  bonds  binds  purchaser  of  bonds  in  privity  with 
former  owner  as  to  such  judgment ;  Johnson  v.  United  Rys.  Co.,  243  Mo. 
293,  147  S.  W.  1080,  judgment  on  demurrer  that  petition  stated  no  cause 
of  action  held  to  bar  subsequent  action  on  same  cause. 
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Distinguished  in  Brown  v.  Fletcher,  231  Fed.  94,  jurisdiction  of  Fed- 
eral court  of  suit  to  establish  rights  against  testamentary  trustee  not 
affected  by  subsequent  surrogate  decree  directing  trustee  to  pay  fund  to 
another,  where  complainants  not  parties ;  Gilbert  v.  American  Surety  Cq., 
121  Fed.  602,  61  L.  R.  A.  253,  57  C.  C.  A.  619,  holding  question  ruled 
by  appellate  court  not  res  adjudicata  between  parties  where  trial  court 
dismisses  for  want  of  prosecution ;  Old  Dominion  Copper  Min.  etc.  Co.  v. 
Bigelow,  203  Mass.  211,  40  L.  R.  A.  (N.  8.)  314,  89  N.  E.  216,  judgment 
in  Federal  court  of  another  State  in  favor  of  one  joint  tort-feasor  is  not 
res  adjudicata  in  suit  against  another  not  privy  to  prior  suit. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  427. 

Conflict  of  laws  as  to  capacity  of  married  women  to  contract.  Note, 
26  L.  R.  A.  (N.  S.)  771. 

180  U.  8.  484-185,  46  L.  Ed.  633,  21  8up.  Ot.  453,  THOMPSON  v.  FEBBY. 

« 

On  appeal  from  Judgment  of  court  of  territory  wbere  no  exceptions  to 
rulings  on  testimony  are  presented,  and  findings  are  not  In  compliance  with 
statute,  It  will  be  assumed  tliat  evidence  sustains  Judgment. 

Approved  in  Rosaly  v.  Graham  y  Frazer,  227  U.  S.  590,  57  L.  Ed.  658, 
33  Sup.  Ct.  333,  affirming  judgment  when  there  is  no  error  in  rulings 
on  evidence,  in  absence  of  findings  on  special  verdict;  Gonzales  v.  Buist, 
224  U.  S.  131,  56  L.  Ed.  695,  32  Sup.  Ct.  463,  holding  recital  of  testimony 
on  appeal  from  court  of  territory  presented  nothing  for  consideration. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1180,  1195. 

180  U.  8.  486-406,  46  L.  Ed.  634,  21  8up.  Ot  449,  LI  SINa  T.  T7NITED 
.     8TATE8. 

8ectlon  12  of  unratifled  treaty  witli  OUna  of  1888  is  not  binding  on 
courts. 

Approved  in  Fok  Young  Yo  v.  United  States,  185  U.  8.  299,  302,  46 
L.  Ed.  919,  22  Sup.  Ct.  687,  689,  holding  last  clause  of  section  8  of  Act 
of  1888  giving  Secretary  of  Treasury  power  to  regulate  rights  of  transit 
of  Chinese  under  treaty  of  1888,  became  inoperative,  since  treaty  was 
never  ratified ;  In  re  Lee  Gon  Yung,  HI  Fed.  1000,  holding  portions  of  act 
of  1888  dependent  upon  ratification  of  treaty  of  that  year  never  became 
operative. 

Decision  of  customs  offlcer  excluding  alien  from  admission  is  final,  and 
prima  facie  certificate  given  on  admission  may  be  controyerted. 

Approved  in  United  States  v.  Lim  Jew,  192  Fed.  648,  and  Lim  Jew  v. 
United  States,  196  Fed.  742,  745,  116  C.  C.  A.  364,  both  holding  decision 
admitting  Chinese  on  theory  that  he  was  a  native  is  not  res  adjudicata 
against  deportation  proceedings;  Bak  Kun  v.  United  States,  195  Fed. 
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55, 115  C.  C.  A.  55,  holding  burden  on  Chinese  alien  in  deportation  pro- 
ceedings to  prove  right  to  be  in  United  States;  Ex  parte  Ng  Quong  Ming, 
135  Fed.  381,  sections  1  and  2  of  Act  of  1888  never  in  force  for  want  of 
treaty  ratification;  United  States  v.  Quong  Chee,  11  Ariz.  28,  89  Pao. 
529,  evidence  in  Chinese  deportation  proceeding  held  sufficient  to  show 
defendant  lawfully  in  United  States ;  United  States  v.  €Kn  Hing,  8  Ariz. 
421,  76  Pac.  641,  where  certificate  showed  Chinese  person  to  be  galesman, 
he  could  not  establish  by  evidence  aliunde  in  deportation  proceeding  that 
he  was  merchant. 

Burden  U  upon  Chinese  to  prove  right  to  remain  in  the  country. 
Approved  in  Lee  Joe  Yen  v.  United  States,  148  Fed.  683,  78  C.  C.  A. 
427,  Low  Poon  Yin  v.  United  States  Immigration  Commr.,  145  Fed.  797, 
76  C.  C.  A.  355,  and  Lee  Yue  v.  United  States,  133  Fed.  45,  66  C.  C.  A. 
178,  all  reaffirming  rule;  United  States  v.  Ah  Chung,  130  Fed.  885,  65 
C.  C.  A.  562,  no  presumption  of  legal  entry  from  long  residence. 

under  act  of  1893,  Chinese  seeking  entrance  as  merchant  must  show  he 
was  not  engaged  In  manual  labor. 

Approved  in  United  States  v.  Hung  Chang,  126  Fed.  404,  holding  de- 
portation proceedings  to  extent  of  determining  whether  person  charged 
is  Chinese  citizen  are  criminal. 

Proceedings  before  United  States  Judge  under  Exdualon  Act  are  not  a 
trial  for  an  offense. 

Approved  in  In  re  Ah  Tai,  125  Fed.  796,  holding  proceeding  before 
Federal  judge  for  deportation  of  Chinese  is  not  criminal,  but  judge  may 
admit  to  bail  pending  appeal. 

Judicial  department  cannot  properly  express  opinion  upon  wisdom  of 
congressional  measures. 

Approved  in  United  States  v.  Wong  Chow,  108  Fed.  378,  47  C.  C.  A. 
406;  holding  court  has  no  jurisdiction  on  habeas  corpus  to  review  legality 
of  immigration  officer's  order  for  deportation  of  Chinese  under  28  Stat. 
390. 

Competency  of  Chinaman  as  witness.    Note,  18  Ann.  Oas.  563. 

Religious  belief  as  qualification  of  witness.   Note,  23  L.  R.  A.  (N.  S.) 
1024. 

Miscellaneous.  Cited  in  Ex  parte  Wong  Wing,  220  Fed.  354,  to  point 
that  deportation  proceeding  is  civil  proceeding;  In  re  Chin  Ark  Wing, 
115  Fed.  413,  holding  Federal  judge  has  jurisdiction  as  on  agreed  state- 
ment of  facts  where  Chinese  alien  appeals  from  commissioner's  order 
without  objecting  to  findings. 

180  U.  8.  496-498,  45  Ii.  Ed.  638,  21  Sup.  Ot.  464,  MAGRUDEB  ▼.  AKMES. 

Jurisdiction  cannpt  be  vested  in  the  Supreme  Court  by  a  mere  claim  of 
damages  unsupported  by  facts. 
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Approved  in  York  County  Sav.  Bank  v.  Abbot,  131  Fed.  982,  enter- 
taining bill  against  nonresident  lessor  to  enforce  right  of  purchase. 

180   U.    8.    490-605,    45   L.    Ed.   689,   21    Sup.   Ot    455,   MIN1IE80ZA  T. 
BBUNDAGE. 

Power  of  Federal  court  on  habeas  corpus  to  discbarge  one  held  in  cus- 
tody by  State  officers  in  Tlolation  of  Constitution  diould  not  ordinarily  be 
exercised  until  applicant  has  exhausted  remedies  in  State  court. 

Approved  in  Wimbish  v.  Jamison,  199  U.  S.  599,  50  L.  Ed.  827,  26 
Sup.  Ct.  747,  Moss  v.  Glenn,  189  U.  S.  506,  47  L.  Ed.  921,  23  Sup.  Ct.  851, 
and  Tsukamoto  v.  Lackmann,  187  U.  S.  635,  47  L.  Ed.  34d,  23  Sup.  Ct. 
842,  all  reaffirming  rule ;  Frank  v.  Mangum,  237  U.  S.  328,  59  L.  Ed.  980, 
35  Sup.  Ct.  582,  where  there  is  no  claim  that  offense  is  based  on  uncon- 
stitutional statute,  question  whether  petitioner  in  habeas  corpus  is  de- 
prived of  liberty  without  due  process  cannot  be  determined  till  conclu- 
sion of  course  of  justice  of  State ;  Appleyard  v.  Massachusetts,  203  U.  S. 
226,  7  Ann.  Gas.  1073,  51  L.  Ed.  162,  27  Sup.  Ct.  122,  denying  habeas 
corpus  to  previent  delay  in  enforcing  State  laws,  though  petitioner  had 
not  prosecuted  his  defense  against  extradition  to  end  of  State  courts; 
Pettibone  v.  Nichols,  203  U.  S.  202,  7  Ann.  Obm.  1047,  51  L.  Ed.  152,  27 
Sup.  Ct.  Ill,  denying  habeas  corpus  asked  on  ground  that  deportation  of 
prisoner  from  another  State  was  effected  by  fraud,  where  prisoner  is 
actually  in  demanding  State  awaiting  trial;  Re  Lincoln,  202  U.  S.  182, 
50  L.  Ed.  986,  26  Sup.  Ct.  602,  no  habeas  corpus  to  one  convicted  in 
District  Court  in  absence  of  special  circumstances ;  United  States  v.  Sing 
Tuck,  194  U.  S.  168,  48  L.  Ed.  921,  24  Sup.  Ct.  621,  no  habeas  corpus 
to  Chinese  refused  admission,  until  after  decision  of  Secretary  of  Com- 
merce and  Labor;  Reid  v.  Jones,  187  U.  S.  154,  23  Sup.  Ct.  90,  47  L.  Ed. 
117,  holding  Federal  court  will  not  grant  habeas  corpus  to  person  con- 
victed by  State  court  on  ground  of  violation  of  Federal  Constitution  until 
review  in  State  courts;  Storti  v.  Massachusetts,  183  U.  S.  141  46  L.  Ed. 
124,  22  Sup.  Ct.  73  (affirming  In  re  Storti,  109  Fed.  807,  808),  holding 
Federal  courts  will  seldom  permit  writ  of  habeas  corpus  to  be  substituted 
for  writ  of  error;  Ex  parte  Bartlett,  197  Fed.  100,  den3dng  habeas  cor- 
pus when  it  could  be  granted  only  on  assumption  that  imprisonment  and 
not  fine  would  be  imposed  by  State  court  on  petitioner;  Ex  parte  Bass, 
192  Fed.  425,  426,  denying  writ  pending  proceedings  in  same  matter  in 
State  court;  Ex  parte  Collins,  154  Fed.  983,  985,  987,  Ex  parte  Roach, 
166  Fed.  346,  Kroschel  v.  Munkers,  179  Fed.  964,  Ex  parte  Martin,  180 
Fed.  213,  215,  all  denying  writ,  where  appeal  not  taken  in  State  court ; 
Pundt  V.  Pendleton,  167  Fed.  1009,  discharging  on  habeas  corpus  where 
detention  by  State  authority  interfered  with  discharge'  of  applicant's  duty 
in  army;  In  re  Stone,  120  Fed.  101,  refusing  writ  of  habeas  corpus  to 
petitioner  convicted  of  peddling  without  license,  leaving  him  to  remedy 
in  State  court;  Ex  parte  Rearick,  118  Fed.  931,  discharging  writ  of 
habeas  corpus  to  release  agent  of  nonresident  corporation  arrested  for 
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violating  license  ordinance  alleged  to  regulate  interstate  commerce; 
Palmer  v.  Colladay,  18  App.  D.  C.  430,  court  could  not  determine  in  ad- 
vance on  habeas  corpus  whether  acts  charged  against  applicant  consti- 
tuted lottery;  People  v.  Hendrick,  215  N.  Y.  344, 109  N.  E.  488,  discretion 
as  to  time  and  mode  of  hearing  habeas  corpus  proceedings  is  vested  in 
court  under  provisions  of  Code  of  Civil  Procedure ;  dissenting  opinion  in 
Bailey  v.  State  of  Alabama,  211  U.  S.  457, 53  L.  Ed.  280, 29  Sup.  Ct.  141, 
majority  affirming  judgment  of  State  court  dismissing  writ  of  habeas 
corpus;  dissenting  opinion  in  Hunter  v.  Wood,  209  U.  S.  211,  52  L.  Ed. 
754,  28  Sup.  Ct.  472,  majority  holding  petitioner,  held  for  acts  done  pur- 
suant to  injunction  of  Federal  court  against  enforcement  of  State  rail- 
road rates,  could  apply  to  Circuit  Court  for  habeas  corpus;  Ex  parte 
Young,  209  U.  S.  168,  14  Ann.  Oas.  764,  13  L.  E.  A.  (N.  S.)  932,  52 
L.  Ed.  732,  28  Sup.  Ct.  441,  and  Lim  Jew  v.  United  States,  196  Fed.  742, 
116  C.  C.  A.  364,  both  arguendo. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  202. 

180  U.  8.  506^33,  46  L.  Ed.  642,  21  Sup.  Ot.  458,  WILKES  OOUNTT  COM- 
MISSIONEBS  ▼.  COI.EB. 

Entering  of  yeas  and  nays  on  second  and  fhlrd  readings  of  act,  under 
North  Car<](Una  Oonstitntion,  article  n,  section  14,  was  condition  precedent. 

Approved  in  Debnam  v.  Chitty,  131  N.  C.  683,  43  S.  E.  11,  holding 
invalid  statute  authorizing  county  bond  issue  where  journal  did  not  show 
that  no  members  voted  nay,  nor  recorded  such  vote. 

Decision  of  lilghest  State  court  on  qnestion  whether  particnlar  act  was 
passed  in  such  manner  as  to  become  law  will  be  followed  by  Federal  courts. 

Approved  in  Peters  v.  Gilchrist  (Peters  v.  Broward),  222  U.  S.  492, 
56  L.  Ed.  283,  32  Sup.  Ctv  122,  applying  rule  in  discussion  of  Florida 
statute  incorporating  a  particular  railroad;  Burlingham  v.  New  Bern,  213 
Fed.  1019,  and  Graves  v.  Commissioners  of  Graves  County,  135  N.  C.  53, 

47  S.  E.  136,  both  reaffirming  rule;  Stiokney  v.  Kelsey,  209  U.  S.  420, 
52  L.  Ed.  864,  28  Sup.  Ct.  508,  ruling  by  highest  court  of  State  sustain- 
ing method  of  proving  existence  of  law  of  State  presents  no  Federal 
question;  Stanley  County  v.  Coler,  190  U.  S.  442,  47  L.  Ed.  1131,  23 
Sup.  Ct.  813  (afi&rming  Board  of  Commrs.  of  Stanley  Co.  v.  Coler,  113 
Fed.  706,  707,  708,  714,  715,  51  C.  C.  A.  379),  holding  State  decision  con- 
struing a  valid  statute,  and  holding  invalid  county  bonds  issued  there- 
under, is  not  binding  on  Federal  courts. 

Distinguished  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  546, 

48  L.  Ed.  786,  24  Sup.  Ct.  576,  upholding  mechanic's  lien  law  in  spite 
of  adverse  State  decision  since  cause  of  action  arose. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1213. 
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Questions  of  State  law  as  to  which  State  eonrt  deeiaioDfl  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  eonrts. 
Note,  40  L.  R.  A.  (N.  S.)  402. 

Recital  in  municipal  bonds  of  wrong  act  as  autbority  for  issue  does  not 
preclude  bolder  from  showing  there  was  independent  power  to  issue. 

Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
564,  recital  in  bonds  issued  in  excess  of  debt  limit  of  invalid  rate  did  not 
prevent  collection  to  extent  of  debt  limit  when  they  were  in  fact  legally 
voted. 

Distinguished  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed. 
8,  128  C.  C.  A.  544,  holding  bonds  reciting  compliance  with  invalid  vote 
could  not  be  sustained  by  valid  vote  in  different  term. 

Power  of  municipality  under  existing  laws  to  issue  bonds  is  to  be  deter- 
mined, in  Federal  courts  by  law  as  declared  by  highest  court  of  State  where 
bonds  were  issued,  and  rights  of  parties  accruing  under  sueh  state  of  law 
cannot  be  affected  by  a  different  course  of  decisions. 

Approved  in  Rees  v.  Olmsted,  135  Fed.  297,  68  C.  C.  A.  50,  reaflBrming 
rule ;  Moore-Mansfield  Constr.  Co.  v.  Electrical  Installation  Co.,  234  U.  S. 
623,  58  L.  Ed.  1505,  34  Sup.  Ct.  941,  change  in  decision  of  State  court 
in  reference  to  scope  of  statute  held  not  to  be  law  impairing  obligation 
of  contract;  Wilkes  County  v.  Coler,  190  U.  S.  108,  109,  111,  47  L.  Ed. 
972.  973.  23  Sup.  Ct.  738  (affirming  Board  of  Commrs.  of  Wilkes  Co.  v. 
Coler,  113  Fed.  727,  728,  .732,  733,  51  C.  C.  A.  379),  holding  ordinance  of 
North  Carolina  of  March  9,  1868,  chartering  railroad  and  authorizing 
county  bonds,  authorized  county  into  which  road  was  subsequently  ex- 
tended to  issue  bonds ;  York  v.  Washburn;  129  Fed.  570,  64  C.  C.  A.  132, 
whether  oral  lease  within  statute  of  frauds  void  or  voidable,  question  for 
State  decision ;  Board  of  Commrs.  of  Henderson  County  v.  Travelers'  Ins. 
Co.,  128  Fed.  819,  821,  823,  63  C.  C.  A.  467,  holding  Federal  court  will 
not  declare  invalid  bonds  issued  under  statute  held  valid  by  State  courts 
when  bonds  issued,  though  State  holding  subsequently  reversed;  Board 
of  Commrs.  of  Franklin  County  v.  Gardiner  Sav.  Inst.,  119  Fed.  47,  65 
C.  C.  A.  614,  holding  valid  bonds  issued,  under  89  Ohio  Laws,  §  66,  au- 
thorizing counties  containing  cities  of  first  grade  of  second  class  to  issue 
improvement  bonds  assessing  cost  on  abutting  property ;  State  v.  Moore, 
103  Ark.  53,  145  S.  W.  201,  holding  acts  subject  to  referendum  could  not 
take  effect  until  time  to  initiate  referendum  proceedings  had  expired; 
Powell  V.  Hayes,  83  Ark.  465, 13  Ann.  Oas.  220, 104  S.  W.  182,  bill  signed 
by  acting  Governor  becomes  law  not  subject  to  veto  by  successor  within 
time  allowed  for  signing  bills. 

Distinguished  in  Board  of  Commrs.  of  Hertford  County  v.  Tome,  153 
Fed.  87,  82  C.  C.  A.  215,  Federal  court  is  not  bound  by  State  decision 
holding  bond  act  illegally  passed,  in  action  by  nonresidents  who  acquired 
bonds  before  such  decision ;  Board  of  Commrs.  of  Onslow  County  v.  Toll- 
man, 145  Fed.  763,  76  C.  C.  A.  317,  where  at  issuance  of  bonds  no  con- 
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straction  placed  on  constitutional  provision,  Federal  court  will  make  its 
own  construction. 

Miscellaneous.  Cited  in  Board  of  Commrs.  of  Wilkes  County  v.  Coler, 
109  Fed.  1057,  47  C.  C.  A.  680,  certifying  questions  of  principal  case. 

180  U.  8.  533-^6^  45  Ii.  Bd.  666,  21  Sup.  Ot.  488,  MOUNTAIN  VIEW  MIN. 
ETO.  CO.  ▼.  McFADDEN. 

It  must  appear  from  record  that  Federal  question  is  inyolyed  in  suit  in 
State  court,  to  warrant  removal  to  Federal  court.  Resort  may  not  be  bad 
to  Judicial  knowledge  to  raise  controyersy. 

Approved  in  Indiana  Power  Co.  v.  St.  Joseph  &  Elkhart  Power  Co., 
187  U.  S.  636,  47  L.  Ed.  343,  23  Sup.  Ct.  842  (reafarming  rule; 
Shulthis  V.  McDougal,  225  U.  S.  720,  58  L.  Ed.  1562,  34  Sup.  Ct 
892,  both  holding  appeal  from  District  Court  presented  question  of  Fed- 
eral law;  Lovell  v.  Isidore  Newman  ft  Son,  227  U.  S.  421,  57  L.  Ed.  581, 
33  Sup.  Ct.  375,  dismissing  writ  of  error  from  Circuit  Court  of  Appeals 
on  ground  that  Federal  law  not  involved;  Bankers'  Mutual  Casualty  Co. 
V.  Minneapolis  etc.  By.  Co.^  192  U.  S.  383,  48  L.  Ed.  490,  24  Sup.  Ct.  329, 
holding  suit  against  railroad  company  to  recover  for  lose  of  mail  pack- 
age does  not  arise  under  Federal  law  so  as  to  warrant  review  of  Circuit 
Court  of  Appeals'  decision ;  Mutual  life  Ins.  Co.  v.  McGrew,  188  U.  S.  309, 
312,  47  L.  Ed.  485,  486,  23  Sup.  Ct.  379,  380,  holding  question  of  full  faith 
denied  to  Hawaiian  judgment  cannot  be  raised  in  Supreme  Court  where  not 
presented  t'o  State  court ;  Arkansas  v.  Kansas  &  T.  Coal  Co.,  183  U.  S.  190, 
46  L.  Ed.  147,  22  Sup.  Ct.  49,  holding  Circuit  Court  cannot  take  judicial 
notice  in  petition  to  remove  suit  to  prevent  importation  of  armed  men 
into  strike  region  that  such  men  must  be  brought  through  another  State; 
Flas  V.  Illinois  Cent.  R.  Co.,  229  Fed.  320,  "case"  under  Employers'  Lia- 
bility Act  not  removable  to  Federal  court  is  what  plaintiff  makes  it  in 
good  faith  in  his  petition;  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  587,  113 
C.  C.  A.  450,  petition  to  sell  vessel  under  mortgage  does  not  state  re- 
movable controversy  because  it  states  the  Federal  marshal,  disregarding 
State  law,  sold  vessel  to  defendant  without  reading  record  of  mortgage; 
Hare  v.  Birkenfield,  181  Fed.  827,  104  C.  C.  A.  336,  bill  to  restrain  tres- 
pass on  homestead  held  not  to  present  Federal  question;  Eamhart  v. 
Switzler,  179  Fed.  834,  105  C.  C.  A.  260,  holding  suit  by  homestead  settler 
to  protect  possessory  right  against  adverse  claimant  did  not  present  Fed- 
eral question ;  People's  United  States  Bank  v.  Goodwin,  160  Fed.  728,  an- 
ticipating defense  raising  Federal  question  held  not  to  warrant  removal ; 
Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co.,  154  Fed.  903,  bill  by  raU- 
road  to  enjoin  trespass  by  another  company  on  right  of  way,  both  claim- 
ing under  Federal  laws,  held  to  present  Federal  question;  State  of 
Washington  v.  Island  Lime  Co.,  117  Fed.  777,  778,  779,  holding  unremov- 
able suit  by  State  to  recover  land  and  value  of  limestone  quarries  thereon 
where  no  facts  are  alleged  nor  claim  made  showing  such  to  be  mineral 
land;  State  of  South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117  Fed. 
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729,  holding  unremovable  suit  against  foreign  corporation  for  penalty 
under  State  statute  purporting  to  be  passed  under  police  power;  Missouri 
etc.  Ry.  Co.  v.  Hollan,  49  Tex.  Civ.  62, 107  S.  W.  647,  cause  of  action  for 
injury  by  railroad  in  Indian  Territory  where  laws  of  Arkansas  were  appli- 
cable does  not  arise  under  Federal  law  so  as  to  be  removable;  Bresee  v. 
Preston,  91  Neb.  176,  135  N.  W.  545,  where  claim  made  that  act  is  void 
because  not  regularly  passed,  defects  in  proceedings  must  be  specifically 
alleged;  Stratton  Cripple  Creek  Min.  etc.  Co.  v.  Ellison,  42  Colo.  504,  94 
Pac.  305,  arguendo. 

Distinguished  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinnerer, 
196  Fed.  384, 117  C.  C.  A.  193,  holding  admiralty  court  would  take  judi- 
cial notice  of  State  statute  giving  right  of  action  for  death  resulting  from 
maritime  tort. 

180  U.  A.  536-561,  46  L.  Ed.  667,  21  Sup.  Ot  468,  IN  BE  McXEKZIE. 
Writ  of  habeas  corpus  cannot  be  availed  of  as  writ  of  error. 
Approved  in  In  re  Chow  Loy,  110  Fed.  954,  holding  irregni^arities  in 
appeal,  under  Chinese  Exclusion  Act  of  1888,  are  reviewed  by  appeal  to 
Circuit  Court  of  Appeals,  not  by  habeas  corpus. 

Circuit  Oourt  of  Appeals  has  power,  under  section  716,  Bevised  Statutes, 
to  issue  writ  of  supersedeas  in  furtherance  of  Justice. 

Approved  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 222  U.  S.  582,  66  L.  Ed.  324,  32  Sup.  Ct.  833,  suspending  order 
of  Interstate  Commerce  Commission  pending  appeal  from  judgment 
of  commerce  court  sustaining  it;  Gould  v.  United  States,  205  Fed.  887, 
126  C.  C.  A.  1,  where  two  writs  issued  within  time  for  appeal,  court 
may  retain  both  till  final  decision. 

Supersedeas  is  not  void  because  papers  filed  on  later  day. 
Approved  in  Alaska  Commercial  Co.  v.  Raymond,  1  Alaska,  156,  to 
vacate  civil  arrest  defects  in  affidavit  or  bond  must  be  jurisdictional. 

Circuit  Court  of  Appeals  may  allow  appeal  from  AlaAa. 
Approved  in  Copper  Riv.  Min.  Co.  v.  McClellan,  138  Fed.  338,  70 
C.  C.  A.  623,  applying  rule. 

Circuit  Court  of  Appeals  may  grant  supersedeas  and  punish  contempt  in 
disobeying  same. 

Approved  in  Anderson  v.  Comptois,  109  Fed.  975,  976,  48  C.  C.  A.  1, 
holding  where  appeal  has  been  regularly  allowed  by  Circuit  Court  of 
Appeals,  citation  issued  and  supersedeas  bond  approved,  appellate  court 
may  punish  for  contempt. 

Miscellaneous.  Cit^d  in  J.  P.  Jorgenson  Co.  v.  Rapp,  157  Fed.  737, 
85  C.  C.  A.  364,  to  point  that  section  607,  Alaska  Code,  and  section  7 
of  Act  of  March  3,  1891,  establishing  Circuit  Court  of  Appeals,  should 
be  read  in  pari  materia. 
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180  U.  8.  562-687,  46  L.  £d.  663,  21  Bnp.  Ct  474,  THBOOKMOBTON  ▼. 
HOLT. 

Wliore  evidence  was  offered  as  to  genninenees  of  signature  of  testator  to 
will  and  contradicted  1)7  evidence  offered  by  party  claiming  will  f orged«  f or- 
tber  evidence  In  rebuttal  as  to  testatdr's  making  signature,  was,  under  facts 
of  case,  competent. 

Approved  in  Offenstein  v.  Bryan,  20  App.  D.  C.  25,  admission  of  evi- 
dence in  rebuttal  held  within  discretion  of  court;  Minnesota  etc.  Cattle 
Co.  V.  Chicago  etc.  Ry.  Co.,  108  Minn.  477,  122  N.  W.  496,  exclusion  of 
evidence  not  strictly  in  rebuttal  held  within  discretion  of  court. 

Limitations  of  evidence  to  handwriting.    Note,  64  L.  R.  A.  804,  307. 

Declarations  of  testator  not  admissible  to  show  Improbability  of  will. 
Approved  in  Kennedy  v.  Bates,  142  Fed.  54,  73  C.  C.  A.  237,  declarar 
tions  of  deceased  grantee  as  to  purposes  of  deed  absolute  on  its  face, 
inadmissible. 

Declarations  of  testator  before  and  after  making  will  are  Inadmissible 
to  prove  wlU  genuine  when  attacked  as  forgery,  unless  part  of  res  gestae. 

Approved  in  Lipphard  v.  Humphrey,  209  U.  S.  272,  14  Ann.  Gas.  872, 
52  L.  Ed.  787,  28  Sup.  Ct.  561,  declarations  of  testator  as  to  contents  of 
will  are  inadmissible  to  prove  lack  of  knowledge  of  contents;  Madre  v. 
Gaskins,  39  App.  D.  C.  29,  statements  of  grantor  made  as  part  of  res 
gestae  admitted  to  show  mental  capacity  on  execution  of  deed;  Kultz 
V.  Jaeger,  29  App.  D.  C.  309,  evidence  of  relations  between  husband  and 
wife  three  years  before  execution  of  will  not  admissible  on  question  of 
undue  influence ;  Lipphard  v.  Humphrey,  28  App.  D.  C.  361,  declarations 
after  making  will  held  inadmissible ;  Dawson  v.  Waggaman,  23  App.  D.  C. 
432,  declarations  of  testator  admitted  as  res  gestae  to  show  state  of  mind ; 
Utermehle  v.  Norment,  22  App.  D.  C.  46,  declarations  as  to  intention  to 
make  will  held  inadmissible;  Estate  of  Thomas,  155  Cal.  495,  101  Pac. 
800,  declarations  admissible,  where  will  attacked  for  forgery,  to  show 
knowledge  of  deceased  and  that  it  was  at  variance  with  statements 
in  will ;  Scott  v.  Townsend,  106  Tex.  332,  166  S.  W.  1142,  and  Fairbank 
V.  Fairbank,  92  Kan^SO,  139  Pac.  1013,  both  admitting  declarations  of 
testator  on  question  of  undue  influence  to  show  state  of  mind;  Ditton  v. 
Hart,  175  Ind.  189,  93  N.  E.  965,  declarations  not  made  at  time  of  mak- 
ing will  are  not  admissible  on  question  of  undue  influence;  Giles  v.  Giles, 
204  Mass.  386,  90  N.  E.  596,  declarations  as  to  different  disposition  of 
property  inadmissible  to  prove  revocation;  Smith  v.  Keller,  205  N.  Y. 
48,  98  N.  E.  217,  subsequent  declarations  not  admissible  to  prove  fraud 
and  collusion  in  making  will;  Matter  of  Kennedy,  167  N.  Y.  176,  60 
N.  E.  446,  holding  inadmissible  declarations  of  alleged  testatrix  before 
death  as  to  testamentary  disposition  of  property  in  lost  will ;  Hobson  v. 
Moorman,  115  Tenn.  89,  90  S.  W.  156,  declarations  admissible  as  evi- 
dence of  mental  capacity  are  not  substantive  evidence  of  undue  in- 
fluence; In  re  Colbert's  Estate,  31  Mont.  472,  107  Am.  St.  Rep.  446, 
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78  Pac.  974,  declarations  inadmissible  to  rebut  presumption  of  reTOca- 
tion;  Rankin  v.  Rankin,  105  Tex.  457,  151  S.  W.  529,  declarations  of 
grantor  made  after  making  deed  held  inadmissible  to  show  mental  con- 
dition; McElroy  v.  Phink,  97  Tex.  156,  76  S.  W.  754,  declarations  held 
inadmissible  on  question  of  revocation;  Wallen  v.  Wallen,  107  Va.  165? 
57  S.  E.  600,  declarations  admitted  to  show  feelings  and  affections 
toward  natural  objects  of  bounty  where  will  contested  on  ground  of 
undue  influence. 

Criticised  in  State  v.  Ready,  78  N.  J.  L.  601,  28  L.  R.  A.  (N.  S.)  240, 
75  Atl.  565,  antecedent  declarations  of  testator  admitted  in  prosecution 
for  forgery;  Aldrich  v.  Aldrich,  215  Mass.  170,  102  N.  E.  490,  and 
Managle  v.  Parker,  75  N.  H.  143,  Ann.  Gas.  1912A,  269,  24  L.  R.  A. 
(N.  S.)  180,  71  Atl.  639,  both  admitting  declarations  on  issue  of  revoca- 
tion. 

Disapproved  in  Ewing  v.  Mclntire,  141  Mich.  517,  104  N.  W.  791, 
declarations  admissible  to  rebut  presumption  of  revocation. 

Distinguished  in  Flowers  v.  Flowers,  74  Ark.  216,  85  S.  W.  244,  tes- 
tator's declarations  at  variance  with  will  relevant  as  to  mental  capacity; 
Haire  v.  Smith,  5  Tenn.  Civ.  App.  308,  prior  and  subsequent  declara- 
tions of  testator  admitted  to  show  mental  condition  and  extent  of  undue 
influence. 

Admissibility  of  the  declarations  of  a  testator  to  sustain,  defeat,  or 
aid  in  the  construction  of  his  alleged  will.  Note,  107  AsL  St. 
Rep.  460,  462,  471. 

Admissibility  of  testator's  subsequent  declaration  on  issue  of  revo- 
cation of  will.    Note,  10  Ann.  Oas.  586. 

Instmction  to  disregard  evidence  wrongly  admitted  must  be  clear. 
Approved  in  Swift  &  Co.  v.  Johnson,  138  Fed.  872,  1  L.  R.  A.  (N.  S.) 
1161,  71  C.  C.  A.  619,  in  action  for  wrongful  death,  where  evidence 
of  mother's  expectancy  of  life  erroneously  admitted,  jury  should  be 
plainly  instructed  to  disregard  it. 

Admission  of  improper  evidence  la  generally  cored  by  instruction  to  dis- 
regard, except  In  cases  where  sadi  instmction  will  not  remove  effect  caused 
toy  admission. 

Approved  in  Canadian  Pac.  Ry.  Co.  v.  Black,  230  Fed.  80,  Balakiala 
Consol.  Copper  Co.  v.  Reardon,  220  Fed.  587,  136  C.  C.  A.  186,  Chicago 
etc.  Ry.  Co.  v.  Newsome,  174  Fed.  396,  98  C.  C.  A.  1,  Armour  ft  Co.  v. 
Kollmeyer,  161  Fed.  83,  16  L.  R.  A-  (N.  S.)  1110,  88  C.  C.  A.  242,  Turner 
v.  American  Security  etc.  Co.,  29  App.  D.  C.  471,  Crisp  v.  State  Bank,  32 
N.  D.  289, 155  N.  W.  81,  and  Turner  v.  American  Security  etc.  Co.,  213  U.  S. 
267,  58  L.  Ed.  792,  29  Sup.  Ct.  420,  all  holding  admission  of  incompetent 
evidence  not  reversible  error  when  withdrawn  and  jury  instructed  to  dis- 
regard it ;  Bullock  v.  State,  65  N.  J.  L.  576,  86  Am.  St.  Rep.  683,  47  Atl. 
62,  holding  erroneous  admission  of  evidence  cured  by  subsequent  with- 
drawal; State  V.  Hill,  52  W.  Va.  301,  43  S.  E.  161,  holding  error,  if  any. 
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in  allowing  questions  purged  by  subsequently  ruling  out  sueh  evidence; 
dissenting  opinion  in  Crawford  v.  United  States,  30  App.  D.  C.  40,  major- 
ity holding  refusal  of  admissible  evidence  was  not  prejudicial  error. 

Distinguished  in  dissenting  opinion  in  Armour  ft  Co.  v.  Skene,  153 
Fed.  254,  82  C.  C.  A.  285,  majority  holding  error  in  receiving  improper 
evidence  cured  by  instruction  to  disregard;  dissenting  oi»nion  in  Crisp 
V.  State  Bank,  32  N.  D.  273,  155  N.  W.  87,  majority  holding  admission 
of  improper  evidence  cured  by  instruction  to  disregard. 

There  is  no  iiresumptlon  of  revocation  of  will  out  of  testator's  pos- 
session. 

Approved  in  Stevens  v.  Stevens,  72  N.  H.  362,  56  Atl.  917,  reaffirming 
rule. 

Ko  presumption  of  rsYocatioii  of  will  arises  ftom  appearance  of  papci^» 
and  burden  is  on  those  asserting  revocation. 

Approved  in  In  re  Lord's  Will,  106  Me.  58,  75  Atl.  289,  stains  and 
marks  on  will  held  not  to  show  revocation;  In  re  Miller's  Will,  49  Or. 
465,  124  Am.  8t.  Bep.  1051,  14  Ann.  Oas.  277,  90  Pac.  1007,  where  will, 
last  known  to  be  in  possession  of  testatrix,  could  not  be  found,  it  is 
presumed  she  destroyed  it;  Harris  v.  Wyatt,  113  Va.  269,  74  S.  E.  190, 
in  absense  of  evidence  that  erasures  were  made  by  testator,  revocation 
not  presumed. 

Necessity  and  stifficiency  of  proof  to  account  for  nonproduction, 
upon  application  to  probate  lost  or  destroyed  will.  Note,  50 
L.  B.  A.  (N.  S.)  864,  866,  869. 

180  V,  S.  587-618,  46  L.  Ed.  679,  21  Sup.  Ot.  493,  FBEEPOBT  WATER  GO. 
V.  CITY  OF  FBEEPOBT. 

Powers  of  municipal  corporation  to  contract  for  water  supply  is  limited 
by  legislative  grant,  and  it  cannot,  by  contract,  limit  its  power  to  regulate 
fates  when  such  right  not  given  by  statute.  - 

Approved  in  Milwaukee  Electric  Ry.  &  Light  Co.  v.  Railroad  Commis- 
sion, 238  U.  S.  182,  59  L.  Ed.  1261,  35  Sup.  Ct.  820,  holding  no  irrevoc- 
able contract  was  created  by  ordinance  establishing  fares  for  street- 
car company,  though  majority  of  State  Supreme  Court  did  not  concur 
in  that  view;  Ennis  Waterworks  v.  City  of  Ennis,  233  U.  S.  658,  58 
L.  Ed.  1141,  34  Sup.  Ct.  767,  holding  contract  alleged  to  be  impaired, 
arising  from  State  law  must  be  considered  as  embodying  rules  of  law 
existing  at  time  of  creation,  and  was  not  impaired;  Home  Tel.  &  Tel. 
Co.  V.  Los  Angeles,  211  U.  S.  273,  274,  277,  53  L.  Ed.  183,- 184,  29  Sup. 
Ct.  50,  holding  power  given  by  State  to  city  to  "fix  and  determine" 
telephone  rates  did  not  authorize  city  to  irrevocably  establish  rates 
for  whole  terra  of  franchise;  Water,  Light  etc.  Co.  v.  Hutchinson,  207 
U.  S.  394, 52  L.  Ed.  262, 28  Sup.  Ct.^135,  Kansas  statutes  for  government  of 
cities  do  not  give  power  to  city  to  g^ant  exclusive  franchise;  Mayor  etc.  of 
XVin— 48 
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Vicksbnrg  ▼.  Vicksburg  Waterworks  Co.,  206  U.  S.  508,  51L.  EcL  1160, 
27  Sup.  Ct.  762,  holding,  under  statutes  of  Mississippi,  eity  could  make 
contract  for  water  rates  beyond  legislative  power  to  alter;  Stanislaus 
County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  208,  48  L.  Ed.  410,  24  Sup. 
Ct.  244,  holding  section  3,  Cal.  Stats,  1862,  giving  water  companies 
power  to  fix  rates  subject  to  regulation  by  supervisors  to  certain  minimum 
rate  created  no  irrevocable  power;  Owensboro  v.  Owensboro  Water- Works 
Co.,  191  U.  S.  371,  48  L.  Ed.  8S4,  24  Sup.  Ct.  87,  holding  city  empowered 
by  Ky.  Stats.  1899,  §  3290,  to  regulate  water  rates  does  not  lose  such 
right  by  ordinance  giving  company  right  to  make  all  needful  rules; 
Rogers  Park  Water  Co.  v.  Fergus,  180  U.  S.  628,  46  L.  Ed.  706,  21  Sup. 
Ct.  491,  holding  provision  in  ordinance  granting  use  of  streets  for  water 
purposes  that  grantee  shall  charge  certain  rates  gives  no  contract  right 
to  charge  such  rates  during  life  of  franchise;  Danville  Water  Co.  v. 
Danville,  180  U.  S.  623,  45  L.  Ed.  701,  21  Sup.  Ct.  507,  holding  ordinance 
granting  right  to  construct  waterworks  to  supply  city  with  water  con> 
taining  agreement  of  city  to  pay  fixed  hydrant  rental  creates  no  irre- 
vocable contract;  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S. 
382,  46  L.  Ed.  606,  22  Sup.  Ct.  416,  holding  legislature  may  authorize 
municipal  corporation  to  bind  itself  by  contract  with  street  railway 
company  for  fixing  fares;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201 
Fed.  126,  holding  city  had  no  charter  power  to  contract  away  right  to . 
regulate  street-car  fares ;  Nelson  v.  Murfreesboro^  179  Fed.  911,  holding: 
charter  amendment  did  not  give  city  power  to  give  exclusive  franchise 
for  furnishing  electricity  to  inhabitants  for  contract  period  for  street 
lighting;  Southern  Pac.  Co.  v.  Portland,  177  Fed.  962,  power  reserved 
to  city  to  regpilate  railroads  using  streets  under  franchise  construed  in 
favor  of  city;  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  155  Fed.  563,  572, 
582,  city  telephone  franchise  held  not  to  surrender  rate-fixing  power  for 
term  of  franchise;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  6,  9,  8  Ann. 
Gas.  614,  12  L.  U.  A.  (N.  S.)  736^  77  C.  C.  A.  267,  city  authorized  to 
contract  for  waterworks  ''on  such  terms  and  under  such  regulations  as 
may  be  agreed  upon,"  may  agree  to  fixed  rate  for  reasonable  period; 
People's  Gaslight  etc.  Co.  v.  City  of  Chicago,  114  Fed.  380,  holding 
under  Illinois  Constitution  of  1870,  and  laws,  city  of  Chicago  may 
regulate  rates  of  gas  company  as  to  lines  acquired  by  consolidation  sub- 
sequent to  ordinance  giving  company  power  to  fix  same ;  City  of  Bessemer 
V.  Bessemer  Waterworks,  152  Ala.  406,  44  South.  667,  holding  city  could, 
under  statutes,  suspend  its  power  to  fix  water  rates,  by  contract  with 
water  company;  Wilson  v.  Tallahassee  etc.  Water  Co.,  47  Fla.  376,  36 
South.  63,  water  company  authorized  to  charge  not  exceeding  certain 
maximum  may  make  any  reasonable  charge  within  that  limit;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  111.  540,  65  N.  E.  468,  holding  rail- 
way corporation  leasing  street  railway  lines  having  contracts  with  city 
allowing  charging  of  unreducible  fare  takes  same  subject  to  power  of 
city  tp  regulate;  East  Boyer  Tel.  Co.  v.  Town  of  Vail,  166  Iowa,  232, 
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147  N.  W.  330,  use  of  public  streets  by  telepbone  company  is  matter 
of  police  r^^lation  under  provisions  of  code  giving  cities  power  over 
streets;  Davenport  Gas.  etc.  Co.  v.  Davenport,  124  Iowa,  31,  98  N.  W. 
896,  upholding  contract  fixing  gas  and  electric  rates  for  twenty-five 
years;  State  ex  rel.  Marshall  v.  Wyandotte  County  Gas  Co.,  88  Kan. 
173,  174,  127  Pac.  642,  holding  ordinance  fixing  gas  rates  was  not  con- 
tract binding  on  city  when  accepted  by  gas  company;  Mayor  etc.  of 
Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  691,  692,  61L.  R.  A.  888,  64 
S.  W.  1086,  1087,  holding,  under  statutes,  city  by  once  exercising  right 
to  fix  water  rates  did  not  preclude  further  exercise  of  right;  Brummitt 
V.  Ogden  Waterworks  Co.,  33  Utah,  306,  93  Pac.  836,  holding  fact  that 
ordinance  making  agreement  with  water  company  was  void  so  far  as  it 
surrendered  rate-fixing  power  did  not  render  void  other  provisions ;  State 
ex  rel.  Webster  v.  Superior  Court,  67  Wash.  42,  Ann.  Oas.  1918D,  78, 
L.  B.  A.  19150,  287,  120  Pac.  863,  holding  legislature  could  surrender  to 
public  service  commission  control  of  telephone  and  telegraph  companies, 
subject  to  judicial  review;  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric 
Ry.  etc.  Co.,  167  Wis.  125,  147  N.  W.  234,  provision  in  franchise  ordi- 
nance as  to  kind  of  paving  to  be  laid  between  street  railway  tracks  is 
not  contract  stipulation;  Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  146 
Wis.  28, 140  Am.  St.  Bep.  1056v  129  N.  W.  930,  fixing  of  definite  rate  for 
iuterurban  fares  as  condition  of  right  to  use  streets  by  interurban  rail- 
way held  not  to  be  surrender  of  rate-fixing  power;  State  v.  Wilson, 
121  Wis.  525,  99  N.  W.  336,  board  of  education  cannot  contract  away  its 
power  to  establish  text-books. 

Distinguished  in  Marin  Water  etc.  Co.  v.  Sausalito,  168  Cal.  697,  143 
Pac.  772,  sale  of  water  to  town  owning  its  own  distributing  system  is 
not  subject  to  rate-regulating  power  of  town;  Shreveport  Traction  Co. 
V.  Shreveport,  122  La.  11,  129  Am.  St.  Bep.  845,  47  South.  44,  holding 
ordinance  granting  right  to  operate  street-cars  on  terms  stated  on  ac- 
ceptance conferred  right  to  charge  fares  which  could  not  be  lowered  by 
city;  Boerth  v.  Detroit  City  Gas  Co.,  162  Mich.  658,  18  L.  B.  A.  (N.  S.) 
1197,  116  N.  W.  630,  holding,  under  statutes,  city  not  prohibited  from 
fixing  gas  rates,  but  was  impliedly  authorized  to  make  contracts  re- 
specting such  rates;  dissenting  opinion  in  Rogers  Park  Water  Co.  v. 
Fergus,  180  U.  S.  631,  632,  45  L.  Ed.  706,  21  Sup.  Ct.  492,  493,  majority 
holding  no  contract  created  by  ordinance  granting  use  of  streets  for 
water  purposes  giving  power  to  charge  certain  annual  rates;  dissenting 
opinion  in  Danville  Water  Co.  v.  Danville,  180  U.  S.  623,  624,  45  L.  Ed. 
701,  21  Sup.  Ct.  607,  majority  holding  ordinance  provision  for  payment 
of  certain  annual  hydrant  rental  does  not  create  irrevocable  contract. 

Power  to  regulate  rates  is  not  limited  to  external  business. 

Approved  in  Tampa  v.  Tampa  Water  Works  Co.,  46  Fla.  623,  34  South. 
638,  constitutional  provision  authorizing  r^ulation  of  water  rates  does 
not  impair  contract  for  fixed  rates  subsequently  entered  into. 
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Of  two  coxutraotiona  of  statate  relating  to  powers  of  dty  to  llz  water 
rates,  tliat  most  favorable  to  imUlc  must  be  adopted. 

Approved  in  Town  of  Haines  v.  Eastern  Oregon  L.  &  P.  Co.,  76  Or. 
405,  149  Pac.  88^  franchise  treated  as  contract  construed  most  favor- 
ably to  city. 

Power  given  by  statute  to  Circuit  Court  of  State  to  review  and  deter- 
mine water  rates  fixed  by, municipality  is  not  void  because  rate  fixing  is 
legUlaitive  act. 

Distinguished  in  City  of  Kankakee  v.  American  Water  Supply  Co., 
199  Fed.  759, 118  C.  C.  A.  195,  holding  void  statute  conferring  on  Circuit 
Court  of  county  power  to  review  rates  fixed  by  municipal  authorities; 
General  Oil  Co.  v.  Crain,  209  U.  S.  221,  223,  52  L.  Ed.  761,  762,  28 
Sup.  Ct.  475,  arguendo. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  E.  A.  19150,  263,  267,  269. 

Establishment  and  regulation  of  municipal  water  supply.  Note, 
61  L.  B.  A.  99,  108. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  447. 

180  U.  S.  619-624,  46  Lu  Ed.  696,  21  8up.  Ct  605,  DANYILLE  WATEB  00. 
V.  DANVILIiE. 

Powers  of  municipal  corporation  to  contract  for  water  supply  is  limited 
by  legislative  grant,  and  it  cannot  by  contract  limit  its  own  power  to  regu- 
late rates  when  such  power  given, by  statute. 

Approved  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  9,  8  Ann.  Oas.  614, 
12  L.  |L  A.  (N.  S.)  736,  77  C.  C.  A.  267,  reaffirming  rule;  Home  Tel.  & 
Tel.  Co.  V.  Los  Angeles,  155  Fed.  572,  franchise  ordinance  held  not  to 
surrender  city's  right  to  regulate  telephone  rates  for  term  of  franchise; 
Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  678,  64  S.  W.  1083,  uphold- 
ing Knoxville  ordinance  of  1901,  reducing  water  rates  established  by 
contract  enacted  into  prior  ordinances;  State  ex  rel.  Milwaukee  v.  Mil- 
waukee Electric  Ry.  etc.  Co.,  157  Wis.  125,  147  N.  W.  234,  provision  of 
franchise  ordinance  specifying  kind  of  paving  between  street  railway 
tracks  held  not  contract' stipulation. 

Establishment  and  regulation  of  municipal  water  supply.  Note, 
61  L.  R.  A.  99,  108. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  B.  A.  19160,  263,  267. 

Of  two  constructions  of  statute  relating  to  power  of  city  to  fix  water 
rates,  that  most  favorable  to  city  should  be  adopted. 

Approved  in  Town  of  Haines  v.  Eastern  Oregon  L.  ft  P.  Co.,  76  Or. 
405,  149  Pac.  88,  franchise  treated  as  contract  construed  most  favor- 
ably to  city. 
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180  U.  S.  624-633,  46  I..  Ed.  702,  21  Sap.  Ot.  490,  BOaEBS  PABK  WATEB 
CO.  ▼.  FEBOUB. 

Powmr  Of  mnnicliMaity  to  contract  for  water  supply  la  limited  liy  legia- 
latiye  grant,  and  it  cannot  by  contract  limit  ita  own  power  to  regulate  rates 
when  aach  rlgbt  not.  given  by  statute. 

Approved  in  Home  Tel.  ft  Tel.  Co.  v.  Los  Angeles,  166  Fed.  670,  672, 
and  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  274,  277,  63  L.  £d. 
183,  184,  29  Sup.  Ct.  60,  both  holding  power  given  eity  to  "fix  and  de- 
termine rates"  did  not  authorize  it  to  irrevocably  establish  rates  for 
term  of  franchise;  Water,  Light  etc.  Co.  v.  Hutchinson,  207  U.  S.  394, 
62  Ifc  Ed.  263,  28  Sup.  Ct.  136,  under  Kansas  statutes,  exclusive  franchise 
feature  of  ordinance  of  city  of  second  class  is  void;  Monett  Electric 
Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  374,  where 
ordinance  granting  franchise  was  within  power  of  city,  but  void  because 
illegally  passed,  fact  that  grantee  built  plant  and  operated  thereunder 
for  many  years  did  not  render  it  valid;  Pocatello  v.  Murray,  21  Idaho, 
209,  120  Pac.  822,  and  State  ex  rel.  Marshall  v.  Wyandotte  County  Gas 
Co.,  88  Kan.  174, 127  Pac.  642,  both  holding  ordinance  granting  franchise 
and  fixing  rates  was  subject  to  exercise  of  rate-fixing  power;  Milwaukee 
Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis,  621,  Ann.  Gas. 
1915A,  911,  L.  U.  A.  1916F.  744,  142  N.  W.  500,  statute  of  1862  did  not 
empower  city  to  make  contract  with  street  railway  company  fixing  rates 
which  could  not  be  changed  by  legislature. 

Bight  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  B.  A.  19160,  267,  269,  274. 

Establishment  and  regulation  of  municipal  water  supply.  Note, 
61  L.  B.  A.  99,  103. 

aovernmental  function  in  statute  granting  powers  to  municipality  can- 
not be  held  to  have  been  granted  away  by  ambiguous  provisions  of  statute. 

Approved  in  Owensboro  v.  Owensboro  Water-Works  Co.,  191  U.  S. 
371,  48  L.  Ed.  224,  24  Sup.  Ct.  87,  holding  city  empowered  by  Ky.  Stats. 
1899,  §  3290,  does  not  surrender  such  power  by  ordinance  giving  water 
company  power  to  make  and  enforce  needful  regulations;  Town  of 
Haines  v.  Eastern  Oregon  Light  etc.  Co.,  76  Or.  405,  149  Pac.  88, 
franchise  considered  as  contract  construed  most  favorably  to  city ;  Knox- 
ville  V.  Knoxville  Water  Co.,  107  Tenn.  678,  64  S.  W.  1083,  upholding 
Knoxville  ordinance  of  1901,  reducing  water  rates  previously  established 
by  contracts  enacted  into  ordinances. 

Distinguished  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  9,  8  Ann.  Gas. 
614,  12  L.  B.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  upholding  contract  fixing 
water  rates  for  twenty-five  years,  under  authority  to  construct  water- 
works ''on  such  terms  and  under  such  regulations  as  may  be  agreed 
upon. ' ' 

Incorporation  of  territory  into  municipality  as  affecting  existing 
contract  of  public  service  corporation.  Note,  L.  B.  A.  1916A, 
1074. 
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Miscellaneous.  Cited  in  Tampa  v.  Tampa  Water  Works  Co.,  45  Fla. 
623,  34  South.  638,  Constitution  giving  power  to  fix  water  rates  does 
not  impair  subsequent  contract  with  city  fixing  rates ;  Chicago  v.  Rogers 
Park  Water  Co.,  214  111.  216,  73  N.  E.  376,  for  result  of  case. 

,  180  TT.  S.  636,  46  L.  Ed.  709,  21  Sup.  Ot.  923,  FALK  ▼.  UNITED  STATES. 
Cited  in  Diaz  v.  United  States,  223  U.  S.  456,  457,  Ann.  Oas.  191S0, 
1138,  56  Ii.  Ed.  506.  32  Sup.  Ct.  250 ;  Whitehead  v.  State,  66  tTex.  Cr. 
487,  147  S.  W.  585. 

180  U.  8.  637,  46  L.  Ed.  710,  21  Sup.  Ot.  920,  OHIO  BIVEB  &.  B.  00.  ▼. 
LOOKWOOD. 

Cited  in  Uhl  v.  Ohio  River  R.  R.  Co.,  51  W.  Va.  116,  41  S.  E.  344. 
180  n.  8.  639,  45  L.  Ed.  711,  21  Sup.  Ct  921,  SOUTHEBN  PINE  00.  ▼. 


Cited  in  Woods  ▼.  Cheesborough,  95  Miss.  65,  48  South.  613. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  419. 

s 

180  U.  8.  640,  45  L.  Ed.  711,  21  Sup.  Ot.  927,  MUELLER  ▼.  NlXaENT. 

Cited  in  Holden  v.  Stratton,  191  U.  8. 119,  48  L.  Ed.  118,  24  Sup.  Ct. 
47, 
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181  UNITED  STATES. 


181  IT.  8.  1-29,  45  L.  Ed.  719,  21  Sup.  Ot.  516,  EAST  TENinSSSEE  V.  *  O. 
B.  B.  CO.  ▼.  INTERSTATE  COSOiEBOE  COMMISSION. 
Under  Interstate  Commerce  Act,  competition  wMch  is  real  and  substan- 
tial, and  exercises  potential  influence  on  rates,  brings  into  play  dissimilarity 
of  circumstance  and  condition  provided  by  statute,  and  Justifies  a  lesser 
charge  to  the  more  distant  and  competitiye  point. 

Approved  in  Interstate  Commerce  Commission  v.  Chicago  etc.  Ry.  Co., 
141  Fed.  1016,  1016,  1017,  reaffirming  rule;  United  States  v.  Atchison 
etc.  Ry.  Co.,  234  U.  8.  483,  58  L.  Ed.  1421,  34  Sup.  Ct.  986,  under  section 
4,  as  amended  in  1910,  commission  has  right  of  primary  judgment  a^ 
to  necessity  and  propriety  of  lower  rate  for  longer  haul,  and  ordei 
therefor  upheld;  Interstate  Commerce  Commission  v.  Chicago  Great 
Western  Ry.  Co.,  209  U.  S.  119,  62  L.  Ed.  712,  28  Sup.  Ct.  493,  upholding 
rate  fixed  by  carrier;  Texas  etc.  Ry.  Co.  ▼.  United  States,  205  Fed.  384, 
390,  and  Houston  etc.  Ry.  Co.  y.  United  States,  234  U.  S.  359,  58  L.  Ed. 
1351,  34  Sup.  Ct.  833,  both  upholding  order  of  commission  requiring  to 
preveut  discrimination,  reduction  of  rates  between  interstate  points  to 
leTol  of  rates  between  specified  intrastate  points ;  Louisville  etc.  R.  Co.  v. 
United  States,  197  Fed.  64,  grant  of  privilege  of  shipping  grain  to  cer- 
tain points  unloading  and  reshipping  in  six  months  at  through  rates 
held  justified  by  conditions  of  water  competition;  Atchison  etc.  Ry;  Co. 
V.  United  States,  191  Fed.  861,  862,  863,  undue  prejudice  to  intermediate 
point  cannot  be  predicated  merely  on  fact  that  lower  rate  is  made  to 
terminal  point  where  forced  by  competition;  Hooker  v.  Interstate  Com- 
merce Commission,  188  Fed.  251,  upholding  rates  fixed  by  Commission 
from  Cincinnati  to  Chattanooga;  F.  H.  Peavey  ft  Co.  v.  Union  Pac.  R. 
Co.,  176  Fed.  425,  holding  allowance  to  owners  of  terminal  elevators  at 
Missouri  River  for  elevation  of  grain  in  transit  did  not  discriminate 
against  St.  Louis,  where  such  allowance  not  made;  Interstate  Com- 
merce Commission  v.  Cincinnati,  P.  &  V.  R.  R.  Co.,  124  Fed.  628,  holding 
lower  rates  to  Norfolk  and  Virginia  from  Mississippi  valley  points 
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than  to  Wilmington,  North  Carolina,  are  justified  by  the  competition 
at  former  places  due  to  being  in  "trunk  line  territory";  Interstate 
Commerce  Commission  v.  Southern  Ry.  Co.,  122  Fed.  801,  60  C.  C.  A. 
540  (affirming  117  Fed.  743),  holding  where  rates  to  nearer  point  are 
reasonable  they  do  not  violate  Interstate  Commerce  Act,  though  rates 
are  less  to  more  distant  point  due  to  legitimate  competition ;  Southern  Ry. 
Co.  V.  Hunt,  42  Ind.  App.  97,  83  N.  E.  724,  upholding  order  reducing 
certain  rates;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
171  Mich.  361, 137  N,  W.  338,  upholding  order  reducing  rates  on  logging 
branches;  Cohn  v.  St.  Louis  etc.  Ry.  Co.,  151  Mo.  App,  678,  133  S.  W. 
65,  upholding  rates  fixed  by  carrier  to  meet  competition ;  Great  Northern 
Ry.  Co.  V.  Loonan  Lumber  Co.,  25  S.  D.  162,  125  N.  W.  646,  holding  in 
action  by  carrier  to  recover  greater  rate  for  longer  than  for  shorter 
haul  answer  alleging  that  no  reason  existed  because  of  location,  com- 
petition, or  trade  conditions  for  such  greater  charge  stated  facts  showing 
rate  illegal ;  dissenting  opinion  in  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230 
Mo.  607,  132  S.  W.  1112,  majority  holding  higher  rate  fixed  by  carrier, 
for  shorter  haul  was  illegal;  United  States  v.  Louisville  etc.  R.  R.  Co., 
235  U.  S.  326,  59  L.  Ed.  253,  35  Sup.  Ct.  113,  arguendo. 

Distinguished  in  Public  Service  Commission  v.  Northeni  Pac.  Ry.  Co., 
77  Wash.  644,  138  Pac.  274,  holding  charging  of  higher  rates  for  shorter 
haul  to  meet  competition  amounted  to  unreasonable  discrimination. 

Order  of  Interstate  Conunerce  OommlMlon  directing  carriers  to  desist 
from  charging  greater  rate  for  shorter  haul  is  not  finding  that  such  greater 
rate  is  per  se  unreasonable. 

Approved  in  Penn  Refining  Co.  y.  Western  New  York  etc.  R.  R.  Co., 
208  U.  S.  218,  52  L.  Ed.  460,  28  Sup.  Ct.  268,  order  of  commission 
to  desist  from  chai^ng  for  barrel  on  barrel  shipments  of  oil,  or  else 
furnish  tank-ears  on  demand,  holds  in  effect,  that  charge  for  barrel  is 
not  excessive,  and  such  charge  against  shippers  in  barrels  not  demand- 
ing tank-cars  is  not  discrimination;  Interstate  Commerce  Commission  v. 
Louisville  etc.  R.  R.,  190  U.  S.  284,  47  L.  Ed.  1066,  23  Sup.  Ct.  692, 
liolding  srreater  rates  to  nearer  competitive  point  than  to  more  distant 
competitive  point  not  obnoxious  to  Interstate  Commerce  Act;  Baltimore 
otc.  R.  Co.  V.  United  States,  200  Fed.  791,  holding  it  must  be  presumed 
commission  found  nothing  unlawful  in  payments  to  owners  of  terminal 
for  handling  freight  when  order  was  framed  in  alternative. 

Findings  of  fact  hy  Interstate  Commerce  Commission  In  matters  which 
properly  helong  to  it  are  not  subject  to  review  by  courts. 

Approved  in  Illinois  Central  R,  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 206  U.  S.  454,  51  L.  Ed.  1134.  27  Sup.  Ct.  700,  following  rule ; 
United  States  v.  Louisville  etc.  R.  R.  Co.,  235  U.  S.  320,  59  L.  Ed.  251, 
35  Sup.  Ct.  113,  finding  by  Interstate  Commerce  Commission  that  dis- 
crimination is  undue  is  finding  of  fact  not  subject  to  review  by  Com- 
merce Court;  Interstate  Commerce  Commission  v.  Southern  Pac.  Co., 
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123  Fed.  603|  604,  holding  finding  of  commission  that  rule  reserving 
right  to  carrier  to  rpute  certain  kind  of  traffic  was  unreasonable  and 
should  cease,  was  prima  facie  lawful;  Kansas  City  etc.  Ry.  Co.  v.  State, 
25  Okl.  719,  107  Pac.  914,  applying  rule  to  findings  of  State  corporation 
commission. 

"Wliere  Interstate  Oommerce  Oommlsslon  has  erroneously  failed  to  find 
facts,  courts  will  not  investigate  independently. 

Approved  in  Interstate  Commerce  Commission  v.  Clyde  Steamship  Co., 
181  U.  S.  32,  33,  45  L.  Ed.  731,  21  Sup.  Ct.  513,  514,  holding  courts  will 
not  investigate  facts  which  commerce  commission  by  error  of  law  failed 
to  find  but  will  dismiss  without  prejudice  to  new  investigation  by  com- 
mission ;  United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  188,  jurisdiction 
to  grant  injunction  dependent  upon  previous  order  of  commission;  dis- 
senting opinion  in  Missouri  Pacific  Ry.  Co.  v.  United  States,  189  U.  S. 
288,  47  L.  Ed.  816,  23  Sup.  Ct.  510,  majority  holding  new  remedies  given 
by  act  of  1903,  for  enforcement  of  act  to  regulate  commerce,  require 
reversal  of  pending  suit  and  remand  for  further  proceedings. 

181  U.  S.  29-33,  45  L.  Ed.  729,  21  Sup.  Ot.  512,  INTEB8TATE  OOBiMEBOE 
COMMISSION  ▼.  CLYDE  STEAMSHIP  CO. 

Order  of  Interstate  Commerce  Commission  directing  carriers  to  desist 
from  charging  greater  rate  for  shorter  baul  is  not  finding  that  such  greater 
rate  is  per  se  unreasonable. 

Approved  in  dissenting  opinion  in  McGrew  v.  Missouri  Pac.  Ry.  Co., 
230  Mo.  607,  132  S.  W.  1112,  majority  holding  higher  rate,  fixed  by 
carrier,  for  shorter  haul  is  illegal. 

On  application  to  courts  to  enforce  order  of  Interstate  Commerce  Com- 
mission  based  on  erroneous  construction  of  statute,  by  reason  of  which  error 
it  has  declined  to  find  facts,  courts  will  not  proceed  to  original  Investigation 
of  facts  which  should  have  been  passed  upon  by  commission. 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  188,  re- 
affirming  rule. 

181  IT.   S.  33-45,  45  Jm.  Ed.  731,  21   Sup.  Ct.   507,   LOMBABD  ▼.   WEST 
CHICAGO  PABK  COMMISSIONERS. 

Where  special  assessment  for  particular  work  has  been  held  Illegal,  no 
violation  of  Constitution  arises  from  subsequent  authority  given  to  make 
new  assessment  to  complete  work. 

Approved  in  Edwards  v.  Copper,  168  Ind.  76,  79  N.  E.  1054,  upholding 
statute  providing  for  remedying  of  defects  in  assessment  for  public 
work  by  supplementary  proceedings. 

Whether  it  is  competent,  on  new  assessment  for  municipal  improvement, 
to  determine  questions  of  benefit  from  proof,  though  thus  reaching  diiferent 
result  from  that  reached  in  f ormeB^ewsessment  Is  question  of  local  and  not 
Federal  law. 
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Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
555,  68  L.  Ed.  726,  34  Sup.  Ct.  364,  whether  municipal  ordinance  was 
within  power  given,  held  question  of  State  law ;  Harris  v.  Woodard,  144 
Ga.  214,  86  S.  E.  1098,  overruling  of  earlier  deci^on,  not  affecting  vested 
rights,  does  not  amount  to  deprivation  of  property  without  due  process. 

Constitutionality  of  special  assessment  in  excess  of  benefits.  Note, 
8  Ann.  Oas.  12. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  576,  676,  581. 

Miscellaneous.  Cited  in  Farrell  v.  West  Chicago  Park  Commrs.,  181 
U.  S.  404,  46  L.  Ed.  926,  21  Sup.  Ct.  609,  referring  to  principal  case 
for  history  of  proceedings. 

181  IT.  S.  45-46,  45  L.  Ed.  738,  21  Sup.  Ct.  536,  KATIONAIi  BANK  OF 
BAINGEBFIELD  v.  BAGLAND. 

When  obligee  actually  pays  usurious  interest  as  such,  usurious  transac- 
tion occurs  ihen  and  not  when  agreed  to  he  paid. 

Approved  in  First  Nat.  Bank  y.  Latham,  37  Okl.  290,  132  Pac.  893, 
giving  of  renewal  note  including  usurious  interest  did  not  constitute 
payment  of  interest. 

EfEect  of  national  hank's  taking  or  reserving  illegal  interest.  Note, 
56  L.  R.  A.  708,  706. 

Running  of  statute  of  limitations  against  action  to  recover  penalty 
or  forfeiture  for  taking  usury.    Note,  21  Ann.  Oas.  446. 

Relationship  to  private  corporation  or  association  for  profit  which 
will  disqualify  juror  in  civil  action.    Note,  40  L.  B.  A«  (N.  S.)  980. 

181  IT.  S.  47-49,  45  L.  Ed.  739,  21  Sup.  Ot.  531,  EASTERN  BLDO.  &  LOAN 
ASSN.  V.  WELLING. 

Federal  question  must  he  raised  hefore  remission. 
Approved  in  Skaneateles  Paper  Co.  v.  Syracuse,  201  U.  S.  642, 60  L.  Ed. 
901,  26  Sup.  Ct.  763,  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  40. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  473. 

181   U.   S.   49-56,   45   L.   Ed.    741,   21    Sup.   Ot.   532,    SUPREME   LODGE 
KNIGHTS  OF  PYTHIAS  v.  BECK. 

Bef nsal  to  direct  verdict  is  not  error  where  dispute  as  to  f aets. 
Approved  in  Tumbuil  v.  Ross,  141  Fed.  650,  72  C.  C.  A.  609,  and  Guild 
v.  Pringle,  145  Fed.  314,  76  C.  C.  A.  192,  both  holding  verdict  should  be 
directed  only  where  no  other  verdict  maintainable;  National  Union  v. 
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Fitzpatrick,  133  Fed.  697,  66  C.  C.  A.  524,  holding  suicide  not  proved  by 
evidence  in  ease. 

Trial  court  has  right  under  certain  conditions  to  direct  verdict. 
Approved  in  Morse  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  124  Fed.  453, 
holding  case  will  not  be  lightly  taken  from  jury;  Fidelity  &  Casualty  Co. 
v.  Love,  111  Fed.  777,  49  C.  C.  A.  602,  holding  proper  refusal  to  direct 
verdict  for  defendant  where  evidence  showed  that  insured  shot  himself 
but  not  whether  such  action  was  intentional  or  accidental;  dissenting 
opinion  in  King  v.  Morgan,  109  Fed.  454,  48  C.  C.  A.  507,  majority  hold- 
ing that  experienced  miner  assumed  risk  incident  to  use  of  bar  furnished 
him  for  tamping  of  d3mamite  blasts. 

Appellate  court  seldom  reverses  for  refusal  to  direct  verdict. 
Approved  in  Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A. 
67,  holding  where  trial  court  deems  evidence  insufficient  to  sustain  ver- 
dict for  plaintiff  intimation  of  intention  to  direct  for  defendant  is  not 
improper. 

Question  whether  insured,  on  whose  policy  suit  is  brought,  committed 
suicide  is  question  of  fact,  determination  of  which,  by  Jury,  on  evidence 
admitting  such  finding,  is  conclusive. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Williamson,  174  Fed.  118,  98 
C.  C.  A.  90,  following  rule ;  Bounds  v.  Sovereign  Camp  of  Woodmen,  101 
S.  C.  330,  85  S.  E.  771,  holding,  under  evidence,  whether  death  due  to 
suicide  was  for  jury. 

Statements  made  in  proof  of  death  are  not  estoppel. 
Approved  in  Hassencamp  v.  Mutual  Ben.  Life  Ins.  Co.,  120  Fed.  479, 
56  C.  C.  A.  625,  holding  proofs  of  death  including  verdict  of  suicide  by 
coroner's  jury  are  prima  facie  proof  of  fact  but  may  be  shown  to  be 
erroneous ;  Supreme  Tent  v.  Stensland,  206  111.  131,  68  N.  E.  1100,  hold- 
ing where  beneficiary  notified  insurer  before  trial  of  intention  to  con- 
trovert admission  of  suicide  in  proofs  of  death,  admission  of  such  testi- 
mony was  proper;  Sartell  v.  Royal  Neighbors  of  America,  85  Minn.  373, 
88  N.  W.  987,  holding  where  proofs  of  suicide  are  explained  case  should 
be  given  to  jury. 

Where  coroner's  record  and  verdict  showing  death  by  suicide  are  at- 
tached to  proof  of  death,  beneficiary  is  not  precluded  from  showing  that 
death  did  not  result  from  suicide. 

Approved  in  Komig  v.  Western  Life  Indemnity  Co.,  102  Minn.  37,  112 
N.  W.  1042,  holding  evidence  of  suicide  not  such  as  to  warrant  setting 
aside  verdict  finding  death  not  due  to  suicide;  Bamberge  v.  Supreme 
Tribe  of  Ben  Hur,  159  Mo.  App.  114,  139  S.  W.  238,  statement  in  proof 
of  loss  that  insured  committed  suicide  considered  as  circumstance  merely 
in  connection  with  other  evidence;  dissenting  opinion  in  Craiger  v.  Mod- 
em Woodmen  of  America,  4d  Ind.  App.  286,  80  N.  E.  431,  majority  hold- 
ing record  and  verdict  of  coroner  attached  to  proof  of  death,  that  insured 
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died  from  suicide  was  inadmissible  to  establish  defense  of  suicide  under 
general  denial. 

Burden  of  proof  and  sufficiency  of  evidence  to  show  accidental  death 
under  accident  insurance  policy.    Note,  9  Ann.  Oas.  921. 

Presumption,  burden  of  proof,  and  weight  and  sufficiency  of  evidence 
of  suicide  relied  on  as  defense  to  action  on  life  insurance  policy 
or  benefit  certificate.    Note,  17  Ann.  Oas.  34,  85. 

Insured's  duty  to  negative  death  or  accident  from  excepted  cause. 
Note,  4  L.  R.  A.  (N.  S.)  637. 

Death  while  engaged  in  violating  law  within  exception  in  life  insur- 
ance policy.    Note,  3  Ann.  Cas.  874. 

Necessity  that  death  be  reasonable  and  legitimate  consequence  of 
violation  of  law,  to  relieve  insurer.    Not€,  13  L.  R.  A.  (N.  8.)  258. 

Miscellaneous.  Cited  in  Creswell  v.  Grand  Lodge  K.  of  P.,  225  U,  S. 
258,  56  L.  Ed.  1080,  32  Sup.  Ct.  822,  to  point  that  corporations  created 
under  general  laws  of  1670  derive  powers  under  law  of  United  States 
and  may  sue  in  Federal  courts. 

181  IT.  8.  57-67,  46  L.  Ed.  747,  21  Sap.  Ot.  626,  TEXAS  ft  PACIFIC  BY.  CO. 
▼.  HUMBLE. 

Where  part  of  Instruction  asked  is  obJectionaUe  and  is  not  Independ- 
ently stated,  whole  instmctlon  should  be  refused. 

Approved  in  Liberty  Bell  Qold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  808,  122  C.  C.  A.  113,  instruction  unsound  in  part  properly  re- 
fused; McDermott  v.  Severe,  25  App.  D.  C.  290,  general  exception  to  en- 
tire charge  containing  objectionable  element  held  not  sufficient 

Under  law  of  Arkansas,  married  woman  may  recover,  in  personal  injury 
suit,  for  loss  of  earning  capacity. 

Approved  in  Price  v.  Charlotte  Electric  Ry.  Co.,  160  N.  C.  451,  454,  76 
S.  E.  503,  504,  and  Enid  City  Ry.  Co.  v.  Reynolds,  34  Okl.  411,  126  Pac. 
195,  both  holding  married  woman  may  recover  for  loss  of  earning  capa- 
city ;  Healey  v.  Ballentine  &  Sons,  66  N.  J.  L.  361,  49  Atl.  515,  holding  in 
action  by  husband  and  wife  for  injuries  to  wife  evidence  of  loss  of  her 
private  business  was  competent. 

Damages  for  loss  of  earnings  by  married  woman  in  consequence  of 
personal  injuries.    Note,  4  Ann.  Oas.  205,  207. 

Right  of  married  woman  to  recover  for  loss  of  time,  services,  wages, 
or  impaired  capacity  to  labor.    Note,  20  L.  R.  A.  (N.  S.)  216. 

Effect  of  temporary  cessation  from  employment  upon  right  of  mar- 
ried woman  to  recover  for  loss  of  earning  capacity.  Note,  23 
L.  R.  A.  (N.  S.)  408. 

Conflict  of  laws  as  to  elements  of  damages  in  action  for  tort.  Note, 
4  Ann.  Cas.  524. 

Conflict  of  laws  as  to  matrimonial  property.  Note,  29  L.  E.  A. 
(N.  S.)  788. 
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ISl  XT.  8.  68-72,  46  L.  Ed.  762,  21  Sup.  Ot  614,  BBOWNE,  ICAKZAITABES 
&  CO.  y.  OHAVEZ. 

Scire  facias  is  In  nature  of  an  action  under  law  relating  to  limitations. 
Approved  in  Tod  v.  Kuykendall,  206  Fed.  484,  and  Thomas  v.  Lally, 
28  Cal.  App.  309,  152  Pac.  54,  both  following  rule;  Hollister  v.  United 
States,  145  Fed.  780,  76  C.  C.  A.  337,  scire  facias  on  forfeited  recogni- 
zance new  action. 

Scire  facias.    Note,  122  Am.  St.  Kep.  108. 

181  U.  S.  73-77,  45  L.  Ed.  756»  21  Sup.  Ot.  636,  JOHN  HAKOOOK  MUTUAIi 
XIFE  IKS.  OO.  ▼.  WABBEN. 

Statute  providing  that  answers  in  insurance  application  sliall  not  be 
warranties  is  valid  botb  as  to  domestic  and  foreign  companies. 

Approved  in  Citizens'  Ins.  Co.  v.  Clay,  197  Fed.  437,  holding  foreign 
insurance  company  doing  business  in  State  not  entitled  to  restrain  en- 
forcement of  insurance  rate  statute  subsequently  enacted,  on  ground  that 
it  violated  due  process  clause;  Equitable  Life  Assur.  Soc.  v.  Babbitt, 
11  Ariz.  125,  IS  L.  B.  A.  (N.  S.)  1046,  89  Pac.  534,  upholding  statute 
requiriug  life  policies  to  contain  provision  for  nonforfeiture  on  payment 
of  three  annual  premiums;  Missouri  State  Life  Ins.  Co.,  v.  Lovelace,  1 
Ga.  App.  462,  463,  58  S.  £.  101,  holding  attorney's  fees  allowable  in 
action  on  life  policy  stipulating  that  it  should  be  governed  by  laws  of 
State  providing  for  such  fees;  Continental  Life  Ins.  Co.  v.  Hattabaugh, 
21  Idaho,  295,  121  Pac.  84,  State  may  regulate  interest  on  policy  loans; 
Spence  v.  Central  Accident  Ins.  Co.,  236  HI.  448,  19  L.  B.  A.  (N.  S.) 
88,  86  N.  E.  106,  holding  where  application  not  made  part  of  policy, 
false  warranty  therein,  where  not  material,  did  not  avoid  policy;  Vos- 
berg  V.  Atchison  etc.  Ry.  Co.,  89  Kan.  127,  130  Pac.  672,  upholding 
statute  providing  for  recovery  of  attorneys'  fees  in  actions  by  shippers 
for  failure  to  furnish  cars;  Monteleone  v.  Seaboard  Fire  etc.  Ins.  Co., 
126  La.  815,  52  South.  1035,  upholding  statute  requiring  insurer  to  fur- 
nish blanks  for  proof  of  loss;  New  York  Life  Ins.  Co.  v.  Hardison,  199 
Mass.  198,  127  Am.  St.  Bep.  478,  85  N.  E.  413,  legislature  may  prescribe 
standard  form  of  insurance  policy;  State  v.  Vandiver,  222  Mo.  231, 
121  S.  W.  51,  upholding  State  statute  denying  license  to  insurance  com- 
pany paying  in  excess  of  certain  amount  as  salary  to  officer;  Boston 
Ice  Co.  V.  Boston  &  Maine  R.  R.  Co.,  77  N.  H.  13,  Ann.  Gas.  1914A,  1090, 
45  L.  B.  A.  (N.  S.)  885,  86  Atl.  357,  holding  foreign  insurance  company 
having  permit  to  do  business  in  State  could  not  make  contracts  forbidden 
by  statute ;  Frink  v.  National  Mut.  Fire  Ins.  Co.,  90  S.  C.  547,  Aim.  Gas. 
1913D,  221,  74  S.  E.  35,  foreign  insurance  company  admitted  to  State, 
held  governed  by  State  law  when  answering  in  suit,  though  it  had  been 
dissolved. 

Distinguished  in  Central  Glass  Co.  v.  Niagara  Fire  Ins.  Co.,  131  La. 
520,  59  South.  976,  holding  void  statute  imposing  penalty  for  failure 
to  pay  Rre  losses  in  speeiRed  time. 
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A  State  may  presciibe  the  porposes  of  a  corporation  and  tbe  meaae  of 
executliig  those  purposes. 

Approved  in  Cable  v.  United  States  life  Ins.  Co.,  191  U.  S.  307,  48 
L.  Ed.  194,  24  Sup.  Ct.  78,  holding  the  fact  that  Federal  law  is  more 
favorable  to  insurance  companies  than  that  administered  in  State  courts 
does  not  warrant  Federal  jurisdiction  to  cancel  policy;  Fidelity  Mut.  Life 
Assn.  V.  Mettler,  185  U.  S.  327,  46  L.  Ed.  933,  22  Sup.  Ct.  669,  upholding 
Tex.  Rev.  Stats.,  art.  3071,  imposing  twelve  per  cent  damages  and  coun- 
sel fees  upon  life  insurance  companies  for  failure  to  pay  losses  within 
statutory  limit. 

State  may  regulate  insurance  contracts. 
Approved  in  North  American  Ins.  Co.  v.  Yates,  214  111.  276,  73  N.  E. 
425,  reaffirming  rule;  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  249, 
50  L.  Ed.  1015,  26  Sup.  Ct.  619,  State  may  revoke  license  of  foreign 
insurance  company  for  removing  cause  to  Federal  court;  National 
Mutual  Building  etc.  Assn.  v.  Brahan,  193  U.  S.  660,  48  L.  Ed.  830,  24 
Sup.  Ct.  532,  State  usury  laws  bind  foreign  building  and  loan  associa* 
tion  as  to  loan  made  in  State;  Hartford  Fire  Ins.  Co.  v.  Redding,  47 
Fla.  235,  110  Ain.  St.  Rep.  123,  67  L.  R.  A.  518,  37  South.  65,  State  stat- 
ute may  forbid  insurer  from  showing  depreciation;  Continental  etc.  Ins. 
Co.  V.  Whitaker,  112  Tenn.  173,  105  Am.'  St.  Rep.  916,  64  L.  R.  A«  451, 
79  S.  W.  124,  State  may  provide  that  no  unintentional  misrepresentation 
or  warranty  not  increasing  risk  shall  avoid  policy. 

LegLslatnre  of  Ohio  defines  public  policy  of  tliat  State  toward  life  in- 
surance. 

Approved  in  Farmers  &  Merchants'  Ins.  Co.  v.  Dobney,  189  U.  S.  304, 
47  L.  Ed.  826,  23  Sup.  Ct.  566,  upholding  Nebraska  statute,  Comp.  Stats., 
c.  43,  §  43,  allowing  reasonable  attorney's  fees  in  successful  suits  against 
insurers  of  realty  totally  destroyed  from  risks  covered ;  McClain  v.  Prov- 
ident Sav.  etc.  Soc,  110  Fed.  91,  92,  49  C.  C.  A.  31,  holding  following 
State  court  construction  that  Pa.  Stats.  1885,  p.  134,  providing  that 
warranty  of  truth  of  material  matters  only  works  forfeiture  applies  to 
foreign  corporations. 

Validity  of  statute  providing  that  insurance  contract  shall  not  be 
avoided  for  immaterial  false  warranty.    Note,  7  Ann.  Oas.  1107. 

Effect  of  honest  mistake  in  answer  as  to  health  of  insured  warranted 
true.    Note,  15  L.  R.  A.  (N.  S.)  1278. 

181  U.  8.  77-92,  45  Ii.  Ed.  758,  21  Sup.  Ot.  537,  WHITNEY  ▼.  HAY. 

Oral  contract  to  convey  by  will  is  specifically  enforceable  wliere  per- 
formed in  part  on  one  side  in  good  faith. 

Approved  in  Jones  v.  Patrick,  140  Fed.  408,  oral  contract  to  divide 
profits  of  real  estate  deal  enforceable  in  equity;  Ockstadt  v.  Bowles, 
34  App.  D.  C.  66,  denying  specific  performance  of  oral  contract  to  de- 
vise property  in  consideration  of  money  advanced  for  improvements,  but 


767         WESTERN  U.  TEL.  CO.  v.  CALL  PUB.  CO,    181 U.  S.  92-104 

holding  plaintiff  entitled  to  compensation;  Coveney  v.  Conlin,  20  App. 
D.  C.  328,  evidence  held  insufficient  to  enforce  oral  contract  to  convey 
by  will ;  Gaines  v.  Chew,  167  Fed.  635,  arguendo. 

Distinguished  in  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  471,  refusing  specific  performance  where  no  mutuality  of 
remedy. 

Specific   performance  of   contract  to  make  will.    Note,  Ann.  Oas. 
1914A,  899. 

Specific  performance  of  contract  to  leave  property  in  consideration 
of  services  or  support.    Note,  44  Ii.  B.  A.  (N.  S.)  740,  748. 

181  U.  S.  92-104,  45  It.  Ed.  765»  21  Sap.  Ot.  561,  WESTERN  UNION  TEL. 
CO.  ▼.  CAU.  FUBUSHINO  CO. 

Common  carriers  are  not  penoltted,  under  common  law,  to  make  oneqnal 
charges  for  service  when  not  based  on  difference  in  service. 

Approved  in  Homestead  Co.  v.  Des  Moines  Electric  Co.,  226  Fed.  52, 
electric  light  corporation  cannot  charge  different  rates  to  patrons  under 
same  conditions,  though  higher  rates  not  unreasonahle ;  Tounts  v.  South- 
western Tel.  &  Tel.  Co.,  192  Fed.  206,  charging  unequal  rates  to  parties 
outside  city  limits  whom  telephone  company  is  not  ohliged  to  serve  held 
not  prohibited  discrimination;  Postal  Cable  Tel.  Co.  v.  Cumberland  Tel. 
&  Tel.  Co.,  177  Fed.  729, 732,  holding  telephone  company  could  not  charge 
competing  telegpraph  company  higher  rate  than  other  companies  for  simi- 
lar services ;  Gamble-Rohinson  Com.  Co.  v.  Chicago  etc.  Ry.  Co.,  168  Fed. 
166, 16  Ann.  Cas.  618,  21  L.  R.  A.  (N.  S.)  982,  94  C.  C.  A.  217,  carrier  can- 
not discriminate  in  demanding  prepayment  of  charges ;  Cumberland  Tel. 
&  Tel.  Co.  V.  Kelly,  160  Fed.  319, 15  Ann.  Cas.  1210,  87  C.  C.  A.  268,  stat- 
ute imposing  penalty  on  telephone  company  for  discrimination  held 
merely  declaratory  of  common  law ;  Mooreland  Rural  Tel.  Co.  v.  Mouch, 
48  Ind.  App.  526,  96  N.  E.  196,  telephone  rate  held  discriminatory;  Misr 
souri  etc.  Ry.  Co.  v.  New  Era  Milling  Co.,  79  Kan.  446,  100  Pac.  277, 
freight  charges  held  discriminatory;  Illinois  Cent.  R.  Co.  v.  Henderson 
Elevator  Co.,  138  Ky.  225,  127  S.  W.  780,  shipper,  relying  on  previous 
schedule  in  contracting  for  grain,  may  recover  difference  required  by  new 
schedule  not  posted  as  required  by  law;  Bradford  v.  Citizens'  Telephone 
Co.,  161  Mich.  389, 187  Am.  St.  Rep.  518, 126  N.  W.  446,  charging  higher 
telephone  rate  to  new  subscriber  is  discrimination ;  New  York  Tel.  Co.  v. 
Sie<.-cl-Cooper  Co.,  202  N.  Y.  509,  86  L.  R.  A.  (N.  S.)  560,  96  N.  E,  111, 
holdini;:  rebate  to  clergyman,  and  for  public  for  use  of  the  telephone,  was 
not  unjust  discrimination;  United  Fuel  Gas  Co.  v.  Public  Service  Com- 
mission, 73  W.  Va.  590,  80  S,  E.  939,  contracts  for  exclusive  gas  service 
for  period  of  years  at  lower  rates  held  discriminatory;  dissenting  opin- 
ion in  Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  364,  59  C.  C.  A.  487,  msgority 
holding  discriminative  rate  of  two  dollars  per  car  charged  one  shipper 
only  for  carrying  cars  from  docks  over  portion  of  defendant's  line  to 
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main  line;  CTeveland  etc.  R.  Co.  v.  Blind,  182  Ind.  409,  411,  105  N.  E. 
487,  488,  arguendo. 

Right  of  telephone  company  to  discriminate   as  to  rates.    Note, 

86  L.  E.  A.  (N.  8.)  661. 
Whether  statute  takes  away  shipper's  common-law  right  of  action 

for  discrimination  by  carrier.    Note,  45  L.  B.  A.  (N.  8.)  616. 

There  is  no  body  of  Federal  common  law  aa  distinct  ttom  that  e»liit1ng 
In  the  States. 

Approved  in  Saunders  v.  Southern  Ry.  Co.,  167  N.  C.  381,  83  S.  E.  576, 
holding  common  law  of  negligence  was  same  in  State  as  Federal  courts. 

Common  law  applies  to  Interstate  commercial  transactions,  except  as 
modified  by  Congress. 

Approved  in  Pennsylvania  R.  Co.  v.  Hummel,  167  Fed.  91,  92  C.  C.  A. 
541,  Despeaux  v.  Pennsylvania  R.  Co.,  133  Fed.  1011,  H.  L.  Halliday 
Milling  Co.  v.  Louisiana  etc.  R.  Co.,  80  Ark.  542,  98  S.  W.  376,  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  94  Kan.  692,  147  Pac.  496,  and 
Robinson  v.  Baltimore  etc.  R.  Co.,  64  W.  Va.  408,  410,  63  S.  E.  324, 
325,  all  following  rule;  Kansas  v.  Colorado,  206  U.  S.  96,  51  L.  Ed.  974, 
27  Sup.  Ct.  655,  dispute  between  States  as  to  right  to  appropriate  waters 
of  stream  flowing  from  one  to  other  is  justifiable  in  Federal  court, 
though  each  State  has  right  to  determine  whether  common  law  applies 
to  waters;  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  616,  39  L.  R.  A. 
(N.  8.)  391,  110  C.  C.  A.  409,  bankruptcy  courts  may  apply  common 
law ;  Interstate  Commerce  Commission  v.  Chicago  etc.  Ry.  Co.,  141  Fed. 
1015,  cost  of  service  to  carrier  is  factor  in  determining  charges ;  Walker 
v.  Globe  Newspaper  Co.,  140  Fed.  306,  5  Ann.  Cba.  274,  2  L.  R.  A.  (N.  S.) 
913,  72  C.  C.  A.  77,  owner  of  copyright  not  confined  to  remedies  set 
forth  in  statute;  Houston  etc.  R.  R.  Co.  v.  Mayes,  36  Tex.  Civ.  608,  83 
S.  W.  55,  upholding  law  penalizing  railroads  for  failure  to  furnish 
cars  to  shipper;  Louisville  etc.  R.  Co.  v.  Brewer,  183  Ala.  181,  62  South. 
700,  where  freight  delivered  by  connecting  carrier  to  responsible  ware- 
house at  destination  before  loss,  carrier  having  no  warehouse  of  its  own, 
Carmack  Amendment  does  not  apply;  Welch  v.  Dean,  49  Mont.  267,  141 
Pac.  549,  State  has  power  to  require  license  for  introduction  of  nursery 
stock  in  absence  of  congressional  regulation;  Atchison  etc.  Ry.  Co.  v. 
Rodgers,  16  N.  M.  132,  113  Pac.  808,  holding  Hepburn  Act  did  not  dis- 
place existing  State  statute  restricting  right  of  carrier  to  limit  liability 
on  interstate  shipments ;  Kenney  v.  Seaboard  Air  Line  R.  Co.,  167  N.  C. 
18,  Ann.  Oas.  1916E,  460,  82  S.  E.  970,  common  law  is  guide  in  constru- 
ing Federal  Employers'  Liability  Act;  Abilene  Cotton  Oil  Co.  v.  Texas 
etc.  Ry.  Co.,  38  Tex.  Civ.  369,  85  S.  W.  1054,  interstate  shipper  may 
have  relief  under  common  law  in  State  court  from  unreasonable  rates. 
Common-law  right  in  intellectual  productions.    Note,  51  L.  R.  A. 

372. 
Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  677. 
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181  XT.  8.  104-117,  45  L.  Ed.  771,  21  Sop.  Ct.  565,  WHITNET  T.  UKITED 
STATES. 

Ctaraats  of  ISezlcaii  land  by  offlcen  aimiiiiliig  to  baTe  authority,  but  with- 
out authority,  were  frequent,  and  are  invalid. 

Approved  in  Tiglao  v.  Insular  Government,  215  U.  S.  416,  54  L.  Ed. 
259,  30  Sup.  Ct.  129,  holding  grant  void  as  made  without  authority. 

181  U.  S.  117-130,  45  L.  Ed.  776,  21  Sup.  Ot.  678,  BAKEB  v.  OUMMIKGW. 

Matters  fully  investigated  between  parties  and  determined  by  court  are 
not  subject  of  farther  contest.  ' 

Approved  in  Brown  v.  Fletcher,  182  Fed.  967,  105  C.  C.  A.  425,  judg- 
ment holding  foreign  decree  sued  on  void  for  want  of  jurisdiction  does 
not  bar  subsequent  suit  on  original  cause  of  action;  Gould  v.  Soto,  14 
Ariz.  563,  133  Pac.  412,  holding  judgment  for  defendant  on  demurrer 
supported  plea  of  res  adjudicata. 

Dismissal  without  words  ''without  prejudice"  or  equivalents  is  generaL 
Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  964,  60 
G.  C.  A.  93,  holding  where  case  is  not  heard  on  merits,  decree  should  ex- 
press words  '  *  without  prejudice. ' ' 

XTticondltional  dismissal  of  biU  on  merits  is  bar. 
Distinguished  in  Stratton  v.  Essex  County  Park  Commission,  145  Fed. 
437,  presumption  that  dismissal  was  on  merits  may  be  overcome  by  parol 
evidence. 

Defendant  may  look  to  opinion  for  ground  of  dismissal. 
Approved  in  National  Foundry  &  Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  183  U.  S.  234,  46  L.  Ed.  169,  22  gup.  Ct.  118,  holding  resort 
may  be  had  to  pleadings  and  to  opinion  to  ascertain  scope  of  decision 
where  decree  leaves  same  doubtful;  United  States  v.  Norfolk  &  W.  Ry. 
Co.,  114  Fed.  686,  holding  opinion  of  court  is  to  be  treated  as  part  of 
record  and  may  be  examined  to  ascertain  questions  presented. 

181  U.  S.  131-142,  45  Jm.  Ed.  782,  21  Sup.  Ot.  570,  WEBUKO  v.  INOEBSOLL. 
Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  884« 

Miscellaneous.  Cited  in  WeUs  v.  Wells,  262  HI.  324,  104  N.  £.  650, 
and  Mortell  v.  Clark,  272  111.  213,  111  N.  E.  998,  both  referring  histori- 
cally to  principal  case. 

181  IT.  S.  142-161,  45  L.  Ed.  788»  21  Sup.  Ct.  575,  ST.  PAtTL  OASLIOHT 
CO.  ▼.  ST.  PAUIi. 

Whether  contract,  which  is  claimed  to  be  impaired  by  State  law,  in  fact 
existed  is  preliminary  question  to  be  determined  by  Supreme  Court. 

Approved  in  Sullivan  v.  Texas^  207  U.  S.  423,  52  L.  Ed.  277,  28  Sup.  Ct. 
215,  holding  Texas*  act  of  1852,  confirming  Mexican  grants,  was  not 
legislative  contract  to  abide  by  surveys  to  be  made  of  such  grants. 
XVIII— 49 
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Qaestions  considered  by  Federal  Supreme  Court  in  reviewing  jnd*?- 
ments  of  State  courts.    Note,  63  L.  R.  A.  579. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Municipal  ordinance  enacted  under  delegated  legislative  power  la  a  law 
of  the  State  within  meaning  of  Federal  Constitution. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Gk>ldsboro,  232 
U,  S.  555,  58  L.  Ed,  726,  34  Sup.  Ct.  364,  Mercantile  Trust  etc.  Co.  v. 
City  of  Columbus,  203  U.  S.  320,  51  L.  Ed.  202,  27  Sup.  Ct.  83,  City  of 
Montgomery  v.  Postal  Telegraph-Cable  Co.,  218  Fed.  477,  San  Francisco 
Gas  etc.  Co.  v.  San  Francisco,  189  Fed.  961,  Seattle  Electric  Co.  v. 
Seattle  etc.  Ry.  Co.,  185  Fed.  370,  107  C.  C.  A.  421,  Louisville  v.  Cumber- 
land Tel.  &  Tel.  Co.,  155  Fed.  729,  12  Ann.  Oas.  500,  84  C.  C.  A.  151, 
and  Hopkins  v.  Richmond,  117  Va.  725,  86  S.  E.  148,  all  following  rule ; 
Ross  V.  Oregon,  227  U.  S.  163,  57  L.  Ed.  464,  33  Sup.  Ct.  220,  prohibi- 
tion against  impairment  of  obligation  of  contract  does  not  extend  to 
judicial  decision  construing  State  statute;  Grand  Trunk  Western  Ry. 
Co.  V.  Railroad  Commission,  221  U.  S.  403,  55  L.  Ed.  787,  31  Sup.  Ct. 
537,  and  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  ,S.  318,  68  L.  Ed. 
245,  34  Sup.  Ct.  48,  both  holding  rule  applies  to  order  of  railroad  com- 
mission Rxing  rates;  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  217, 
47  L.  Ed.  780,  23  Sup.  Ct.  500,  holding  appeal  lies  to  Supreme  Court 
from  decree  of  Circuit  Court  dismissing  bill  based  on  impairment  of 
ordinance  contract  by  subsequent  ordinance;  Minneapolis  St.  Ry.  Co.  v. 
City  of  Minneapolis,  189  Fed.  464,  resolutions  of  city  directing  street 
railway  to  extend  lines  are  legislative  acts  within  rule  against  impair- 
ment of  obligation  of  contract;  Anoka  Waterworks  etc.  Co.  v.  Anoka, 
109  Fed.  584,  holding  "ordinance  passed  by  municipal  council  within 
scope  of  their  powers  has  force  of  law." 

Distinguished  in  New  Orleans  Waterworks  Co.  v.  Louisiana,  185  U.  S. 
350,  46  L.  Ed.  948,  22  Sup.  Ct.  696,  holding  Supreme  Court  does  not 
acquire  jurisdiction  to  review  State  decision  which  impairs  or  fails  to 
give  effect  to  contract. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  contracts.  Note,  12 
Ann.  Oas.  605. 

Ordinance  which  denies  contract  liability  is  not  impairment  if  obligation 
of  contract  prohibited  by  OonsUtntlon. 

Approved  in  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197  U.  S. 
181,  49  Ii.  Ed.  716,  25  Sup.  Ct.  420,  and  Southern  Bell  TeL  &  TeL  Co. 
V.  Birmingham,  211  Fed.  710,  711,  both  following  rule;  McCormick  v. 
Oklahoma,  236  U.  S.  660,  69  L.  Ed.  773,  35  Sup.  Ct.  455,  Washington 
V.  Seattle,  235  U.  S.  695,  69  Ii.  Ed.  430,  35  Sup.  Ct.  208,  Anderson 
V.  Inhabitants  of  the  City  of  Bordentown,  223  U.  S.  714,  66  L.  Ed.  626, 
32  Sup.  Ct.  521,  Rat  Portage  Lumber  Co.  v.  Minnesota,  220  U.  S.  606, 
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55  L.  Ed.  606,  31  Sup.  Ct.  718,  Shawnee  Sewerage  etc.  Co.  t.  Stearns, 
220  U.  S.  471,  65  L.  Ed.  547.  31  Sup.  Ct.  452,  and  Manila  Investment 
Co.  V.  Trammell,  239  U.  S.  33,  60  L.  Ed.  131,  36  Sup.  Ct.  12,  all  holding 
mere  breach  of  contract  by  officers  did  not  raise  constitutional  question; 
New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co.,  235  U.  S.  187, 
Ann.  Oas.  1915A,  906,  59  L.  Ed.  189,  35  Sup.  Ct.  72,  holding  ordinance 
revoking  right  to  use  streets  under  unused  permit  granted  many  years 

.before  did  not  impair  obligation  of  contract;  American  Tel.  &  Tel.  Co. 

'v.  Town  of  New  Decatur,  176  Fed.  137,  138,  139,  ordinance  repealing 
prior  ordinance  granting  telephone  franchise  held  not  to  impair  obli- 
gation of  contract. 

Distinguished  in  Mercantile  Trust  etc.  Co.  v.  City  of  Columbus,  203 
U.  S.  321,  51  L.  Ed.  203,  27  Sup.  Ct.  83,  holding  ordinance  providing  for 
city  water  system  presented  question  of  impairment  of  existing  con- 
tract with  water  company ;  Cleveland  v,  Cleveland  City  Ry.  Co.,  194  U.  S. 
631,  48  L.  Ed.  1106,  24  Sup.  Ct.  756,  enjoining  reduction  by  city  of  street 
railway  fares  under  alleged  legislative  authority. 

Power  of  State  to  annul  its  contract  by  legislative  act.    Note, 
Aim.  Oas.  1915B,  187. 

Nullification  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  45  L.  B.  A.  (N.  8.)  723. 

Wliere  legislative  act  is  shown  wbich  could  possibly  impair  contract 
i  there  is  no  Federal  question. 

Distinguished  in  Riverside  &  A.  Ry.  Co.  y.  Riverside,  118  Fed.  742, 
holding  suit  to  enjoin  city  from  impairing  contract  by  enforcing  subse- 
quent ordinance  is  not  suit  for  specific  performance  but  for  protection 
of  contract  rights;  American  Waterworks  etc.  Co.  v.  Home  Water  Co., 
115  Fed.  180,  holding  ordinance  of  city  empowered  to  grant  exclusive 
franchise  for.  use  of  streets  granting  right  to  water  company  has  force 
of  State  law  and  is  subject  to  impairment. 

181  U.  8.  151-162,  46  L.  Ed.  798,  21  Sop.  Ot  684,  OODUN  ▼.  KOHL- 
HAU8EN. 

Where  pending  appeal  event  occurs  wliich  would  render  relief  ineflec- 
tnal,  appeal  will  be  dismissed. 

Approved  in  Jones  v.  Montague,  194  IT.  S.  152,  48  L.  Ed.  915,  24 
Sup.  Ct.  611,  no  review  of  denial  of  injunction  against  canvass  of  votes 
for  Congressman  after  canvass  made  and  Congressman  seated ;  American 
Book  Co.  V.  Kansas,  193  U.  S.  62,  48  L.  Ed.  614,  24  Sup.  Ct.  394,  judg- 
ment ousting  foreign  corporation  from  State  not  reviewable  after  com- 
pliance; Young  V.  Boles,  92  Ark.  244,  122  S.  W.  497,  dismissing  appeal 
in  election  contest  which  had  been  settled  by  Senate. 

181  U.  S.  163-164,  46  L.  Ed.  794»  21  Slip.  Ot.  684,  MEW  ORLEANS  Y. 
EMSHEIMEB. 

Not  cited. 
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181  U.  S.  155-175,  45  L.  Bd.  794»  21  Sup.  Ot.  544,  ATREBTOK  ▼. 
TON. 

If  wife  imjiistifiably  ref uses  to  live  with  hnsband,  ihe  cannot  acquire  a 
different  domlcUe. 

Distinjruished  in  Watertown  v.  Greaves,  112  Fed.  184,  187,  188,  66 
L.  R.  A.  866,  50  C.  C.  A.  172,  holding  married  woman  whose  husband 
has  deserted  her  and  gone  to  parts  unknown  may  acquire  citizenship  in 
another  State  if  agreeable  to  laws  of  such  State. 

Agreement   releasing   husband    from    obligations  or  providing   for 
wife 's  support  as  affecting  alimony.    Note,  L.  R.  A.  1916B,  928. 

Wife  deserting  Imsband  and  served  by  publication  where  stopping  is 
bound  by  decree. 

Approved  in  Wallace  v.  Wallace,  62  N.  J.  Eq.  515,  519,  50  Atl.  790, 
791,  792,  holding  wife  moving  into  New  Jersey  for  purpose  of  obtaining 
divorce  acquires  no  domicile  there  to  confer  jurisdiction  where  defendant 
not  personally  served  in  New  Jersey. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Ann.  Oa£.  1916B,  908,  907,  911. 

Divorce  decree  obtained  in  State  of  matrimonial  domicile  by  substituted 
service  on  wife  Is  valid,  and  entitled  to  benefit  of  full  faith  and  credit  clause. 
Approved  in  Thompson  v.  Thompson,  35  App.  D.  G.  19,  20,  21,  22, 
and  Griffin  v.  Griffin,  54  Tex.  Civ.  621,  117  S.  W.  911,  both  following 
rule ;  Thompson  v.  Thompson,  226  U.  S.  561,  562,  563,  67  L.  Ed.  361,  862, 
33  Sup.  Ct.  129,  summons  in  divorce  may  be  served  by  publication  when 
action  is  brought  in  State  of  matrimonial  domicile;  Olmsted  v.  Olmsted, 
216  U.  S.  391,  26  L.  R.  A.  (N.  S.)  1292,  64  L.  Ed.  682,  30  Sup.  Ct.  292, 
full  faith  and  credit  clause  does  not  require  courts  to  give  effect  to  stat- 
ute of  another  State  legitimizing  children  bom  before  wedlock  on  mar- 
riage of  parents  so  as  to  affect  interests  so  vested  as  not  to  be  affected 
by  subsequent  legislation;  Haddock  v.  Haddock,  201  U.  S.  572,  583,  584, 
109  Am.  St.  Rep.  269,  267,  268,  60  L.  Ed.  870,  876,  26  Sup.  Ct.  525,  one 
spouse  going  to  State  not  domicile  of  matrimony  or  of  other  spouse, 
cannot  procure  divorcee  which  other  States  must  respect  under  full  faith 
and  credit  clause;  Andrews  v.  Andrews,  188  U.  S,  38,  40,  47  L.  Ed.  372, 
373,  23  Sup.  Ct.  242,  243,  holding  full  faith  and  credit  clause  not  vio- 
lated by  refusal  of  Massachusetts  courts  to  recognize  divorce  granted 
by  South  Dakota  court  to  Massachusetts  citizen  temporarily  absent  from 
home;  Parker  v.  Parker,  222  Fed.  191,  192,  137  C.  C.  A.  626,  divorce 
on  substituted  service,  obtained  in  State  other  than  matrimonial  domi- 
cile, held  not  entitled  to  credit  in  another  State ;  Downs  v.  Downs'  Admr., 
123  Ky.  410,  96  S.  W.  638,  judgment  in  divorce  for  alimony  is  not  en- 
forceable in  another  State  when  defendant  has  not  been  personally 
served;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209, 
40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  215,  judgment  of  Federal  court  in 
another  State  in  favor  of  one  of  two  joint  tort-feasors  is  not  res  adju- 
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dieata  in  action  against  other  not  party  or  privy  to  first;  Tiedemann  v. 
Tiedemann,  36  Nev.  507,  509,  137  Pac.  828,  829,  resident  plaintiff  may 
sue  for  divorce  in  county  where  defendant  found;  Wallace  v.  Wallace, 
65  N.  J.  Eq.  363,  54  Atl.  434,  permitting  decree  to  wife,  deserted  in  other 
State,  who  acquired  residence  in  New  Jersey  for  purpose  of  divorce  ;^ 
Grubel  v.  Nassauer,  210  N.  Y.  153,  52  L.  R.  A.  (N.  8.)  161,  103  N.  E. 
1114,  holding  judgment  obtained  in  foreign  country  on  substituted  ser- 
vice against  native  thereof  who  has  taken  up  residence  in  United  States 
is  not  enforceable  in  forum;  Ex  parte  Alderman,  157  N.  C.  513,  73  S.  E. 
129,  judgment  awarding  custody  of  child  on  divorce  held  to  have  no 
extraterritorial  effect;  Bidwell  v,  Bidwell,  139  N.  C.  410,  2  L.  R.  A. 
(N.  S.)  824,  52  S.  E.  57,  upholding  decree  obtained  against  plaintiff  in 
State  of  her  domicile  upon  personal  service;  Toncray  v.  Toneray,  123 
Tenn.  493,  Ann.  Gas.  19120,  284,  S4  L.  R.  A.  (N.  8.)  1106, 131  S.  W.  981, 
holding  wife  could  sue  for  alimony  in  State  of  matrimonial  domicile 
though  husband  had  obtained  divorce  in  another  State  on  publication; 
Buckley  v.  Buckley,  50  Wash.  220,  126  Am.  8t.  Rep.  900,  96  Pac.  1082, 
holding  divorce  decree  obtained  by  wife  after  desertion  and  removal 
to  another  State  could  be  recognized  by  county;  Steokel  v.  Steckel,  118 
Va.  200,  86  S.  E.  833,  wife  when  deserted  by  husband  may  obtain  divorce 
in  another  State  to  which  she  has  removed,  though  husband  has  not 
changed  domicile;  McCormick  v.  McCormick,  82  Kan.  52,  107  Pac.  553, 
arguendo. 

Distinguished  in  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S. 
608,  613,  616,  628,  630,  631,  633,  50  L.  Ed.  885,  887,  888,  889,  894,  895, 
2  Sup.  Ct.  525,  majority  holding  that  one  spouse  going  to  State  not  domi- 
cile of  matrimony  or  of  other  spouse  cannot  procure  divorce  which  other 
States  must  respect  under  full  faith  and  credit  clause. 

Extraterritorial  effect  of  decrees  of  divorce.  Note,  83  Am.  8t.  Rep. 
616. 

Extraterritorial  effect  of  divorce  decree  of  foreign  court  having 
jurisdiction.    Note,  4  Aim.  Oas.  864. 

Validity  of  foreign  divorce  as  dejiendent  upon  jurisdiction  over  de- 
fendant.   Note,  5  Ann.  Oas.  27,  31. 

Extraterritorial  effect  of  decree  of  divorce  rendered  upon  construc- 
tive service.  Note,  18  L.  R.  A.  (N.  8.)  647,  648,  649,  660,  651, 
652. 

'        Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  168,  171,  172,  176. 
'        Foreign  judgments.    Note,  94  Am.  St.  Rep.  664. 

Jurisdiction  of  court  of  State  of  matrimonial  domicile  to  divorce  on 
constructive  service.    Note,  7  L.  R.  A.  (N.  8.)  1128. 

Denial  of  custody  of  child  to  parent  for  its  well-being.  Note,  41 
L.  R.  A.  (N.  8.)  689. 
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Mailing  of  notice  wlU  rapport  divorce  decree. 
Approved  in  Davidson  S.  S.  Co.  v.  United  States,  142  ^ed.  318,  73 
C.  C.  A.  425;  proof  of  mailing  of  notices  is  evidence  of  their  delivery. 

Miscellaneous.  Cited  in  Newman  v.  United  States,  43  App.  D.  C.  62, 
to  point  that  residence  means  domicile  in  detennining  jurisdiction  of 
divorce  proceedings. 

181  IT.  8.  175-179,  45  Jm.  Ed.  804,  21  Sup.  Ot.  551,  BELL  T.  BELL. 

Becital  in  proceedings,  of  facts  necessary  to  show  Jurisdiction,  may  be 
contradicted. 

Approved  in  Walker  v.  Walker,  125  Md.  664,  Ann.  Gas.  1916B^  934, 
94  Atl.  351,  holding  foreign  divorce  void  as  having  been  given  without 
jurisdiction;  Tiedemann  v.  Tiedemann,  36  Nev.  509,  137  Pao.  829,  ar- 
guendo. 

Distinguished  in  Gilbertson  v.  United  States,  168  Fed.  674,  94  C.  C.  A. 
158,  holding  judgment  not  impeachable  collaterally  where  jurisdiction 
actually  acquired,  though  proceedings  erroneous  and  voidable  on  review. 

Divorce  decree  obtained  In  State  in  wblch  neither  party  Is  domiciled  on 
substituted  service  is  not  entitled  to  full  faith  and  credit. 

Approved  in  Tilt  v.  Kelsey,  207  U,  S.  51,  52  L.  Bd.  99,  28  Sup.  Ct.  1, 
final  probate  decree  barring  all  persons  having  claims  against  estate  is 
bar  in  another  State  to  enforcement  of  inheritance  tax  asked  on  ground 
that  testator  was  domiciled  therein ;  Haddock  v.  Haddock,  201  U.  S.  583, 
608,  613,  109  Am.  St.  Rep.  175,  50  L.  Ed.  875,  885,  887,  26  Sup.  Ct.  525, 
divorce  obtained  by  one  spouse  in  State  not  domicile  of  marriage  or  of 
other  spouse  not  binding  on  other  States  under  full  faith  and  credit 
clause ;  National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49  L.  Ed.  190, 
25  Sup.  Ct.  70,  judgment  on  warrant  of  attorney  annexed  to  promissory 
note  authorizing  judgment  in  favor  of  holder  may  be  collaterally  attacked 
on  ground  that  plaintiff  was  not  holder;  Martin  v.  Martin,  173  Ala.  112, 
55  South.  634,  holding  decree  of  divorce  void  on  collateral  attack  for 
failure  to  show  residence  of  party  plaintiff;  Mallory  v.  Morgan  County, 
131  Ga.  224, 127  Am.  St  Rep.  220, 18  L.  R.  A.  (N.  S.)  647,  62  S.  E.  184, 
recognizing,  on  ground  of  comity,  divorce  decree  obtained  by  husband 
after  removal  to  another  State;  Manning  v.  Spurck,  199  111.  450,  65 
N.  E.  344,  holding  void  divorce  obtained  by  husband  in  State  whereiu 
neither  were  domiciled,  and  on  constructive  service;  Beeman  v.  Kitzman, 
124  Iowa,  89,  99  N.  W.  172,  denying  validity  to  divorce  obtained  by 
husband  in  State  where  he  had  remained  the  statutory  period  but  was 
not  domiciled;  Harrison  v.  Harrison,  117  Md.  614,  84  Atl.  59,  shifting 
domicile  to  avoid  service  of  process  in  divorce  is  not  favored  in  law; 
Old  Dominion  Copper  Min.  etc.  Co.  v,  Bigelow,  203  Mass.  209,  40  L.  R  A. 
(N.  S.)  814,  89  N.  E.  215,  judgment  of  Federal  court  of  sister  State  in 
favor  of  one  of  two  joint  tort-feasors  is  not  bar  to  suit  against  other 
not  party  or  privy  to  first  suit;  Worthington  v.  District  Court,  37  Nov. 
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233,  142  Pao.  238,  appearance  of  nonresident  does  not  give  court  juris- 
diction of  divorce  action  by  one  not  bona  fide  resident;  Watkinson  v. 
Watkin^on,  67  N.  J.  Eq.  155,  58  Atl.  389,  setting  aside  divorce  decree 
because  plaintiff  bad  no  domicile  in  State;  dissenting  opinion  in  United 
States  V.  Ju  Toy,  198  U.  S.  277,  49  L.  Ed.  1050,  25  Sup.  Ct.  644,  majority 
denying  habeas  corpus  to  Chinese  claiming  to  be  native  citizen  after 
claim  rejected  by  Secretary  of  Commerce  and  Labor;  dissenting  opinion 
in  Jordan  v.  Chicago  etc.  Ry.  Co.,  125  Wis.  592,  110  Am.  St  Rep.  865, 
1  L.  R.  A.  (N.  S.)  885,  104  N.  W.  807,  majority  holding  determination 
that  deceased's  life  property  in  State  cannot  be  collaterally  attacked. 

Distinguished  in  Fall  v.  Fall,  75  Neb.  114,  106  N.  W.  416,  decree  of 
another  State  determining  equitable  rights  to  lands  in  this  State  is 
entitled  to  full  faith  and  credit  when  all  parties  were  before  eonrt. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 

Ann.  Oaa.  1916B,  876^  904,  910. 
Validity  of  foreign  divorce  as  dependent  upon  jurisdiction  over 

defendant.    Note,  5  Ann.  Oas.  27. 
Extraterritorial  effect  of  decrees  of  divorce.    Note,  83  Am.  St.  Aep. 

616. 
Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  143,  183. 
Who    may    set    aside   judgments  agamst  other  parties.    Note,  54 

L.  R.  A.  758. 
Foreign  judgments.    Note,  94  Am.  St  Rep.  554. 
Judgments  of  the  courts  of  other  States.    Note,  108  Am.  St  Rep. 

329. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (N.  S.)  926. 

Where  husband  has  no  bona  fide  domicile,  Pennsylvania  courts  have  no 
jurisdiction. 

Approved  in  Winston  v.  Winston,  189  TJ.  S.  507,  47  L.  Ed.  922,  23 
Sup.  Ct.  852,  reaffirming  rule;  Andrews  v.  Andrews,  188  TJ.  S.  38,  39, 
40,  .41,  47  L.  Ed.  372,  373,  23  Sup.  Ct.  242,  243,  holding  appearance  of 
nonresident  defendant  in  divorce  suit  cannot  confer  jurisdiction  where 
plaintiff  has  acquired  no  bona  fide  domicile;  Streitwolf  v.  Streitwolf, 
181  U.  S.  182,  45  L.  Ed.  810,  21  Sup.  Ct.  555,  holding  husband  acquired 
no  domicile  in  North  Dakota  to  confer  jurisdiction  to  grant  divorce 
by  secretly  removing  thence  when  wife  sued  for  divorce  without  showing 
intent;  Wallace  v.  Wallace,  62  N.  J.  Eq.  517,  519,  50  Atl.  790,  791,  792, 
holding  wife  removing  into  New  Jersey  to  obtain  divorce  acquires  no 
domicile  sufiicient  to  confer  jurisdiction  where  defendant  not  served 
within  New  Jersey. 

Decree  for  divorce  and  alimony  may  be  afflrmed  nunc  pro. tone  in  case 
of  death  of  husband  after  argument 

Approved  in  Lenoir  Car  Works  v.  Trinkle,  228  Fed.  635,  judgment 
entered   nunc   pro   tunc   where   defendant    died   pending  rehearing  of 
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motion  for  new  trial ;  Goldsborongh  v.  Hewitt,  26  Okl.  860,  110  Pac.  906, 
where  respondent  dies  pending  appeal,  decision  and  opinion  will  be  filed 
nunc  pro  tunc  as  of  day  of  submission. 

Effect  of  judgment  rendered  on  appeal  after  death  -of  party.    Note, 
41  L.  B.  A.  (N.  S.)  1056. 

•181  XT.  S.  179-183,  45  L.  Ed.  807,  21  Sup.  Ot.  65S»  STBEITWOLF  T.  STBEIT- 
WOLF. 

Decree  of  divozce  obtained  by  substituted  service  in  State  in  wbich 
neither  party  is  domiciled  is  not  entitled  to  fuU  faith  and  credit. 

Approved  in  Winston  v.  Winston,  189  U.  S.  607,  47  L.  Ed.  922,  23 
Sup.  Ct.  852,  reaffirming  rule ;  Haddock  v.  Haddock,  201  U.  S.  583,  608, 
613,  50  L.  Ed.  875,  885,  887,  26  Sup.  Ct.  525,  divorce  obtained  by  one 
spouse  in  State  not  domicile  of  marriage  against  nonresident  nonap- 
peanng  defendant  only  constructively  served  is  not  binding  on  other 
States  under  full  faith  and  credit  clause;  Beeman  v.  Kitzman,  124 
Iowa,  89,  99  N.  W.  172,  denying  validity  to  divorce  obtained  by  hus- 
band where  he  had  resided  the  statutory  period  but  was  not  domi- 
ciled ;  Andrews  v.  Andrews,  188  U.  S.  38,  39,  40,  41,  47  L.  Ed.  372,  373,  23 
Sup.  Ct.  242,  243,  holding  appearance  of  nonresident  defendant  cannot 
confer  jurisdiction  to  grant  divorce  where  plaintiff  has  acquired  no  bona 
fide  domicile ;  Carter  v.  Morris,  Bldg.  etc.  Assn.,  108  La.  146, 32  South.  474, 
holding  wife  domiciled  in  Canada  cannot  sue  in  Louisiana  courts  for 
separation  of  property;  Walker  v.  Walker,  125  Md.  664,  Ann.  Oas.  1916B, 
934,  94  Atl.  352,  holding  foreign  divorce  void  as  given  without  jurisdic- 
tion ;  Harrison  v.  Harrison,  117  Md.  614,  84  Atl.  59,  shifting  of  residence 
to  avoid  service  of  process  in  divorce  is  not  favored ;  Old  Dominion  Cop- 
per Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209,  40  L.  R.  A.  (N.  S.)  314,  89 
N.  E.  215,  judgment  of  Federal  court  in  another  State  in  favor  of  one 
of  two  joint  tort-feasors  held  not  bar  to  suit  against  other  not  party 
or  privy  in  first  suit;  Carling  v.  Carling,  78  N.  J.  Eq.  47,  81  Atl.  568, 
divorce  decree  of  another  State  pleaded  in  bar  to  suit  for  divorce  by 
defendant  therein  held  valid  as  against  claim  that  it  was  obtained  with- 
out bona  fide  residence;  Watkinson  v.  Watkinson,  67  N.  J.  Eq.  155,  58 
Atl.  389,  setting  aside  divorce  decree  because  plaintiff  had  no  domicile 
in  State ;  Wallace  v.  Wallace,  62  N.  J.  Eq.  517,  50  Atl.  790,  holding  wife 
removing  to  New  Jersey  to  obtain  divorce  acquires  no  domicile  to  support 
action  where  defendant  not  served  within  New  Jersey;  State  v.  West- 
moreland, 76  S.  C.  148,  8  L.  R.  A.  (N.  S.)  842,  56  S.  E.  673,  divorce 
decree  of  another  State  held  void  on  showing  that  plaintiff  was  not  citi- 
zen of  that  State;  Tiedemann  v.  Tiedemann,  36  Nev.  509,  137  Pac.  829, 
arguendo. 

Distinguished  in  Fall  v.  Fall,  75  Neb.  114,  106  N.  W.  416,  judgment 
of  court  of  another  State  determining  equitable  rights  to  lands  in  this 
State  is  binding  when  all  parties  are  before  court. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.     Note, 
Ann.  Oas.  1916B,  876,  904,  905,  910. 
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Validity  of  foreign  divorce  as  dependent  upon  jurisdiction  over  de- 
fendant.   Note,  5  Ann.  Oas.  27. 

Extraterritorial  effect  of  decrees  of  divorce.    Note,  83  Am.  St.  Rep. 
616. 

Conflict  of  laws  on  divorce.    Note,  59  L.  B.  A.  148, 188. 

Foreign  judgments.    Note,  94  Am.  St.  Rep.  554. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
329.. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (N.  S.)  926. 

Who  may  set   aside  judgments  against  other  parties.    Note,  54 
L.  R.  A.  758. 

Character  of  residence  essential  to  jurisdiction  in  divorce  proceeding. 
Note,  12  L.  R.  A.  (N.  S.)  1103. 

181  XT.  8.  183-187,  46  L.  Ed.  810,  21  Sup.  Ot.  556,  LYNDE  y.  LYUDE. 
Writ  of  error  will  be  dismissed  if  there  is  no  color  of  Federal  rii^t 
Approved  in  Jones  v.  Vane,  200  U.  S.  614,  50  L.  Ed.  621,  26  Sup.  Ct. 
755,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  520,  530. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  54. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  581. 

Where  husband  appeared  generally,  decree  for  alimony  binds  him. 
Approved  in  Audubon  v.  Shufeldt,  181  U.  S.  678,  45  L.  Ed.  1010,  21 
Sup.  Ct.  736,  holding  decree  of  court  of  one  State  granting  alimony  may 
be  enforced  by  suit  in  another;  Lynde  v.  Lynde,  64  N.  J.  Eq.  741,  52 
Atl.  696,  holding  wife's  claim  to  alimony  is  personal  and  not  assignable 
to  her  solicitor;  Wallace  v.  Wallace,  62  N.  J.  Eq.  617,  60  Atl.  790,  hold- 
ing deserted  wife  removing  into  New  Jersey  to  obtain  divorce  acquires 
no  domicile  sufficient  to  confer  jurisdiction,  where  no  service  had  on 
defendant  within  State. 

Provision  for  receiver  in  divorce  salt  has  no  extraterritorial  effect. 
Approved  in  Hilliker  v.  Hale,  117  Fed.  225,  54  C.  C.  A.  252,  holding 
receiver  apx)ointed  by  court  under  its  equity  power,  to  enforce  and  collect 
judgments  against  stockholders  of  insolvent  corporation,  cannot  sue  ez- 
traterritorially. 

Judgment  can  be  executed  in  another  State  only  as  its  laws  permit. 
Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  169 
N.  Y.  513,  62  N.  E.  589,  upholding  Code  Civ.  Proc,  §  1780,  prohibiting 
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action  by  foreign  corporation  against  another,  except  wliere  canse  arises 
within  State. 

Provlilim  in  dlTOxea  decree  for  payment  of  fixed  earn  ae  alimony  la  enr 
titled  to  foil  faith  and  credit;  but  proviaion  for  installments  to  become  dne 
in  future  is  snbject  to  change  by  court  and  is  not  so  entitled. 

Approved  in  Israel  v.  Israel,  148  Fed.  578^  8  Ann.  Oas.  697,  9  L.  B.  A. 
(N.  S.)  1168,  79  C.  C.  A.  32,  and  Page  v.  Page,  189  Mass.  88,  91,  75 
N.  E.  94,  both  reaffirming  rule;  Thompson  v.  Thompson,  226  U.  S.  559, 
57  L.  Ed.  ^50,  33  Sup.  Ct.  129,  statutory  maintenance  is  assimilated  to 
alimony  under  section  980  of  District  of  Columbia  Code;  Sistare  v.  Sis- 
tare,  218  U.  S.  10, 13, 15, 16,  26,  54  L.  Ed.  908,  909,  910,  914,  30  Sup.  Ct. 
682,  Wetmore  ▼.  Markoe,  196  U.  S.  73,  49  L.  Ed.  892,  25  Sup.  Ct.  172, 
discharge  in  bankruptcy  does  not  bar  alimony ;  Cotter  v.  Cotter,  225  Fed. 
475,  Valiquet  v.  Valiquet,  177  Fed.  996,  Cureton  v.  Cureton,  132  Ga.  752, 
65  S.  E.  68,  Mayer  v.  Mayer,  154  Mich.  391,  392,  129  Am.  St.  Rep.  477, 
19  L.  R.  A.  (N.  S.)  245,  117  N.  W.  892,  Freund  v.  Freund,  71  N.  J.  Eq. 
528,  63  Atl.  757,  Campbell  v.  CampbeU,  28  Okl.  841,  842,  115  Pac.  1112, 
Hunt  V.  Monroe,  32  Utah,  438,  11  L.  R.  A.  (N.  S.)  249,  91  Pac  272,  Van 
Horn  y.  Van  Horn,  48  Wash.  389,  125  Am.  St.  Rep.  940,  93  Paa  670, 
Henry  v.  Henry,  74  W.  Va.  566,  L.  R.  A.  1916D,  1024,  82  S.  E.  523,  and 
Sistare  v.  Sistare,  80  Conn.  6,  125  Am.  St.  Rep.  102,  66  Atl.  773,  all 
holding  decree  for  alimony  subject  to  change  by  court  rendering  it  cannot 
be  enforced  extraterritorially ;  Israel  v.  Israel,  130  Fed.  239,  suit  for 
alimony  may  be  brought  in  other  State;  Rogers  v.  Rogers,  46  Ind.  App. 
512,  513,  92  N.  E.  664,  Wells  v.  Wells,  209  Mass.  288,  290,  35  L.  R.  A. 
(N.  S.)  561,  95  N.  E.  847,  848,  Bolton  v.  Bolton,  86  N.  J.  L.  72,  89  Atl. 
1015,  Gilbert  V.  Gilbert,  83  Ohio  St.  270,  85  L.  R.  A.  (N.  S.)  521,  94  N.  E. 
423,  and  Bolton  v.  Bolton,  86  N.  J.  L.  626,  627,  Ann.  Oas.  1916E,  938,  92 
Atl.  391,  all  holding  decree  for  alimony  entitled  to  full  faith  and  credit  as 
to  past  due  installments;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow, 
203  Mass.  209,  214,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  217,  judgment 
of  Federal  court  of  another  State  in  favor  of  one  of  two  joint  tort- 
feasors does  not  bar  suit  against  other  not  party  or  privy  thereto ;  Ulman 
V.  Ulman,  148  Mich.  355,  111  N.  W.  1073,  decree  for  fixed  sum  as  ali- 
mony held  enforceable  against  realty  on  which  it  is  lien  in  county  where 
situated ;  Francis  v.  Francis,  192  Mo.  App.  724,  179  S.  W.  979,  upholding 
order  changing  judgment  for  alimony;  Fall  v.  Fall,  75  Neb.  135,  113 
N.  W.  181,  holding  decree  of  another  State  in  divorce  that  husband  con- 
vey lands  in  this  State  to  wife  did  not  affect  title;  Dixon  v.  Dixon,  72 
N.  J.  Eq.  593,  66  Atl.  599,  holding  decide  of  divorce  in  another  State 
awarding  custody  of  children  not  enforceable ;  Moore  v.  Moore,  208  N.  Y. 
100,  101  N.  E.  711,  holding  under  section  1772,  Code  of  Civil  Procedure, 
in  suit  by  wife  on  judgment  of  another  State  awarding  alimony,  court 
may  adjudicate  amount  due  and  require  bond  for  payment;  In  re  Will- 
iams, 208  N.  Y.  37,  46  L.  R.  A.  (N.  S.)  719,  101  N.  E.  854,  judgment  of 
another  State  for  future  alimony  not  dischargeable  in  bankruptcy;  Gil- 
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bert  V.  Hayward,  37  R.  I.  309,  310,  311,  92  Atl.  628,  629,  sums  accrued 
and  unpaid  on  separate  maii^enance  decree  become  fixed  at  death  of  hus- 
band and  are  provable  against  his  estate;  Wagner  v.  Wagner,  26  R.  I.  27, 
65  L.  R.  A«  816,  57  Atl.  1059,  action  at  law  maintainable  on  judgment  of 
another  State  for  alimony  already  due ;  De  Longe  v.  Fischback,  153  Wis. 
195,  140  N.  W.  1126y  decree  of  another  State  for  fixed  sum  held  basis 
of  action. 

Distinguished  in  Leyland  v.  Leyland,  186  Mass.  422,  71  N.  E.  795, 
denying  divorced  wife  with  judgment  for  alimony  appeal  from  settle- 
ment of  account  of  husband's  guardian;  Arrington  v.  Arrington,  131 
N.  C.  145,  92  Am.  St.  Rep.  770,  771,  42  S.  E.  654,  555,  holding  final  judg- 
ment for  alimony  is  provable  against  bankrupt's  estate  and  discharged 
with  his  discharge. 

Enforcement  of  decree  for  alimony  in  action  at  law  in  courts  of 
other  States.    Note,  8  Ann.  Gas.  700. 

Enforcement  of  decree  for  alimony  by  action  at  law.    Notes,  3  Ann. 
Gas.  579 ;  20  Ann.  Gas.  1068. 

Action  for  alimony  under  decree  in  other  State.    Notes,  9  L.  B.  A. 
(N.  S.)  1168;  28  L.  R.  A.  (N.  S.)  1068. 

Doctrine   of  res   judicata   as   applicable   to   divorce  proceedings. 
Note,  AniL  Gas.  1916B,  899,  903,  907,  918. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  179. 

Miscellaneous.  Cited  in  Hubbard  v.  Ellithorpe,  135  Iowa,  263,  124 
Am.  St  Rep.  271,  112  N.  W.  798,  _  to  point  that  property  rights  should 
be  settled  in  suit  for  divorce. 

181  U.  S.  188-198,  46  L.  Ed.  814, 21  Sup.  Gt.  567,  BRYAN  Y.  BERNHEIMER. 
Opinion  is  not  binding  unless  case  calls  for  it. 
Approved  in  Ex  parte  Riggins,  134  Fed.  423,  reaffirming  rule;  Fore- 
man V.  Burleigh,  109  Fed.  314,  48  C.  C.  A.  376,  pointing  to  danger  of 
fl^llowing  expressions  found  in  opinion  and  not  necessary  to  decision  of 
pending  case ;  Kennedy  v.  Pierce's  Loan  Co.,  100  Mo.  App.  275,  73  S.  W, 
358,  upholding  pledge  of  personalty  made  by  bankrupt  after  filing 
petition  in  involuntary  bankruptcy  and  before  adjudication. 

Bankruptcy  Act  of  1898,  section  2,  invests  bankruptcy  court  witb  power 
to  appoint  receiyeis. 

•  Approved  in  In  re  Lucius,  124  Fed.  456,  holding  under  bankruptcy 
Act  of  .1898,  §  2,  bankruptcy  court  has  jurisdiction  to  decide  claim  of 
creditor  on  bankrupt's  property  claimed  to  be  exempt;  In  re  Rochford, 
124  Fed.  186,  59  C.  C.  A.  388,  holding  District  Court  has  plenary  au- 
thority to  take  property  from  hands  of  adverse  claimants  when 
absolutely  necessary  to  protect  estate;  McGahan  v.  Anderson,  113  Fed. 
117,  51  C.  C.  A.  92,  holding  bankruptcy  court  is  given  jurisdiction  by 
Bankruptcy  Act  of  1898,  §  2,  cl.  IV,  to  determine  all  claims  of  bankrupt 
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as  to  exemptions;  In  re  Young,  111  Fed.  159,  49  C.  C.  A.  283,  holding 
bankruptcy  court  may  in  its  discretion  refuse  on  mere  motion  to  order 
marshal  who  seized  property  under  court's  direction  to  return  same  to 
mortgagee ;  Mishawaba  Mfg.  Co.  v.  Powell,  98  Mo.  App.  540,  72  S.  W.  726, 
holding  bankruptcy  court 's  jurisdiction  under  Bankruptcy  Act  of  1898  is 
exclusive,  and  State  court's  writ  of  replevin  does  not  authorize  officer  to 
invade  such  jurisdiction. 

Distinguished  in  In  re  £[lein,  116  Fed.  525,  holding  bankruptcy  court 
has  no  jurisdiction  to  compel  assignee  by  summary  proceedings  to 
account  for  disbursements  for  attorney's  fees,  made  before  filing  of  peti- 
tion; McLean  V.  Mayo,  113  Fed.  107,  dissolving  restraining  order 
against  suit  by  third  person  against  marshal  for  trespass,  where  third 
person  disclaims  any  interest  in  prox>erty  and  elects  to  pursue  remedy 
against  marshal  individually;  In  re  Shoemaker,  112  Fed.  650,  651,  hold- 
ing where  State  court  has  acquired  jurisdiction  over  debtor's  property 
by  levy  thereon  under  judgment  before  filing  of  petition,  bankruptcy 
court  will  not  interfere  by  injunction. 

By  section  2S»  Bankruptcy  Act  of  1898,  defendinVs  consent  Is  neces- 
sary in  suits  by  trustee  for  property. 

Approved  in  Jaquith  v.  Rowley,  188  U.  S.  623,  624,  47  L.  Ed.  622,  23 
Sup.  Ct.  371,  holding  surety  on  bankrupt's  bail  bond  holding  property 
as  indemnity  is  adverse  claimant  within  act  of  1898,  and  not  silable  in 
bankruptcy  court  without 'his  consent;  In  re  Thompson,  122  Fed.  179, 
holding  bankruptcy  court  has  jurisdiction  to  bring  in  assignee  and 
require  him  to  turn  over  property;  In  re  Kellogg,  121  Fed.  336,  57 
C.  C.  A.  547,  holding  under  Bankruptcy  Act  of  1898,  §  2,  subd.  7,  bank- 
ruptcy court  has  jurisdiction  to  determine  by  summary  proceedings 
validity  of  mortgage  on  bankrupt's  property;  In  re  Wooten,  118  Fed. 
672,  holding  Bankruptcy  Act  of  1898,  §  2,  authorizes  bankruptcy  court 
to  enjoin  sale  of  bankrupt's  goods  by  mortgagee,  pending  bankruptcy 
proceedings;  In  re  Kellogg,  113  Fed.  124,  holding  controversies  not 
strictly  or  properly  part  of  proceedings  in  bankruptcy  should  not  com6 
within  bankruptcy  court's  jurisdiction  without  defendant's  consent. 

Court  may  take  bankrupt's  property  from  third  persons. 
Approved  in  In  re  Knopt,  144  Fed.  251,  253,  reaffirming  rule ;  Bush  v. 
ElUott,  202  U.  S.  479,  SOL.  Ed.  1115,  26  Sup.  Ct.  668,  trustee  may  sue  in 
Federal  court  for  debt  due  bankrupt  when  requisite  diversity  of  citizen- 
ship exists  between  latter  and  defendant ;  Mason  v.  Wolkowich,  150  Fed. 
701, 10  L.  R.  A«  (N.  S.)  766,  80  C.  C.  A.  435,  bankruptcy  court  has  power 
summarily  to  enforce  sale  of  assets  made  by  receiver  under  its  direc- 
tion ;  Moody  v.  Cole,  148  Fed.  296,  court  may  cpmmit  bankrupt  to  force 
him  to  deliver  property  to  trustee;  Horner  Qaylord  Co.  v.  Miller,  147 
Fed.  302,  court  may  appoint  receiver  before  adjudication  to  take  prop- 
erty fraudulently  conveyed;  In  re  Rosenthal,  144  Fed.  549,  referee 
cannot,   without   necessity,   appoint   receiver  of  voluntary   bankrupt's 
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property;  In  re  Cole,  144  Fed.  394,  76  C.  C.  A.  330,  court  may  order 
bankrupt  to  deliver  property  in  hands  of  his  agent;  In  re  Muncie  Pulp 
Co.,  139  Fed.  548,  71  C.  C.  A.  530,  where  bankrupt  corporation  organ- 
ized another  corporation  to  act  as  its  agent,  officers  of  former  com- 
pellable to  surrender  stock  of  latter  to  receiver;  In  re  Moody,  131  Fed. 
527,  court  of  bankruptcy  may  take  possession  of  alleged  fraudulently 
transferred  property  and  determine  claims  thereto. 

Distinguished  in  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  965,  8 
L.  B.  A«  (K.  S.)  1204,  79  C.  C.  A.  470,  where  writ  of  sequestration 
against  personalty  as  fraudulently  purchased  obtained  before  petition 
in  bankruptcy,  State  court  retained  jurisdiction;  In  re  Davis  Tailoring 
Co.,  144  Fed.  286,  where  property  sold  prior  to  petition  in  bankruptcy; 
In  re  Andre,  136  Fed.  739,  68  C.  C.  A.  374,  bankruptcy  court  cannot 
take  property  from  sheriff  holding  it  under  attachment  issued  from 
State  court ;  In  re  Scherber,  131  Fed.  123,  trustee  in  bankruptcy  cannot 
recover  preference  by  summary  proceedings  when  jurisdiction  objected 
to. 

Where  claimant  submits  claim,  no  question  of  jurisdiction  arises. 

Approved  in  In  re  Tune,  115  Fed.  912,  holding  bankruptcy  court 
may  inquire  in  summary  way  as  to  adverse  claim  made  by  stranger  to 
bankrupt's  property;  In  re  Soudan  Mfg.  Co.,  113  Fed.  805,  51  C.  C.  A. 
476,  holding  express  submission  amounts  to  consent  to  jurisdiction 
though  jurisdiction  questionable;  In  re  Sanderlin,  109  Fed.  859,  holding 
<  where  mortgage  claimants  have  submitted  their  claims  no  question  of 
jurisdiction  can  arise. 

Distinguished  in  In  re  Wells,  114  Fed.  224,  holding  where  goods  of 
bankrupt  were  seized  in  replevin  by  State  court  before  bankruptcy  court 
acted,  latter  will  not  interfere  where  creditor  protests. 

Purchaser  from  assignee  in  insolvency  with  knowledge  of  petition  takes 
no  title  superior  to  bankrupt's  estate. 

Approved  in  Randolph  v.  Scruggs,  190  U.  S.  536,  47  L.  Ed.  1170,  23 
Sup.  Ct.  711,  holding  adjudication  of  bankruptcy  within  four  months 
after  general  deed  of  assignment  defeats  preferential  claims  there- 
under; Mueller  v.  Nugent,  184  U.  S.  16,  17,  18,  46  L.  Ed.  412,  413,  22 
Sup.  Ct.  276,  276,  holding  bankruptcy  court  has  jurisdiction  to  compel 
surrender  to  trustee  of  property  held  by  one  as  agent  of  bankrupt  and 
not  adversely;  In  re  Thompson,  128  Fed.  576,  63  C.  C.  A.  217,  holding 
bankruptcy  court  has  jurisdiction  to  compel  iassignee  under  void  State 
assignment  to  render  account;  Burleigh  v.  Foreman,  125  Fed.  220,  60 
C.  C.  A.  109,  holding  appeal  lies  under  Bankruptcy  Act  of  1898,  §  24a, 
from  order  made  on  distinct  and  separate  issue  arising  between  parties 
intervening  in  bankruptcy  proceedings;  In  re  Knight,  125  Fed.  39,  40, 
41,  42,  45,  holding  creditors  of  bankrupt  are  entitled  after  general  as- 
signment to  have  estate  administered  under  bankruptcy  law,  and  bank- 
ruptcy court's  jurisdiction  is  exclusive;  In  re  Chase,  124  Fed.  766,  759, 
760,  59  C.  C.  A.  629,  holding  assignment  fairly  made  without  intent  to 
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defraud  creditors  does  not  preclude  assignee  from  recovering  for  dis- 
bursements and  services;  In  re  Breslauer,  121  Fed.  914,  holding  bank- 
ruptcy court  has  jurisdiction  to  compel  bank  to  pay  over  to  trustee  funds 
of  bankrupt  not  held  adversely;  In  re  Goldberg,  121  Fed.  581|  582, 
holding  son  of  attachment  plaintiff  purchasing  after  petition  filed  prop- 
erty of  bankrupt  attached  before  x)etition  filed  obtained  np  title;  In  re 
Davis,  119  Fed.  953,  holding  bankruptcy  court  has  jurisdiction  to  compel 
bank  by  summary  process  to  pay  to  trustee  funds  of  bankrupt  to  which 
no  adverse  claim  is  made;  Abbott  v.  Summers,  116  Fed.  692,  694,  hold- 
ing trustee  in  chattel  deed  of  trust  executed  by  insolvent,  which  was 
act  of  baakroptey,  is  not  entitled  to  compensation;  In  re  Talbott,  116 
Fed.  418,  holding  bankrupt  may  claim  exemption  as  to  property  included 
in  general  assignment  after  trustee  has  recovered  same;  In  re  Mays, 
114  Fed.  601,  holding  assignee  under  general  assignment  entitled  to  no 
compensation  for  services,  but  only  to  reimbursement  for  expenditures 
in  preserving  property;  In  re  Smith,  113  Fed.  993,  holding  court  will 
restrain  third  person  from  removing  property  claimed  to  belong  to  one 
against  whom  an  involuntary  petition  in  bankruptcy  is  filed;  In  re  Mc- 
Cartney, 109  Fed.  623,  holding  under  Bankruptcy  Act  of  1898,  §  67f, 
for  release  of  liens  obtained  within  four  months  of  adjudication,  court 
may  receive  debt  from  debtor  of  bankrupt  though  same  garnished 
within  four  months. 

Distinguished  in  Carting  v.  Sejnnour  Lumber  Co.,  113  Fed.  490,  51 
C.  C.  A.  1,  holding  bankruptcy  court  will  not  take  property  of  bankrupt 
out  of  possession  of  receiver  of  State  court  having  jurisdiction;  In  re 
Swift,  112  Fed.  320,  50  C.  C.  A.  264,  holding  eustomer  of  broker  who 
makes  general  assignment  and  subsequently  is  adjudged  bankrupt  may 
<^laim  breach  of  contract  on  adjudication  without  tender. 

When  insolYent  makes  assignment  for  creditors,  which  is  act  of  bank- 
ruptcy, and  after  filing  of  petition  in  bankruptcy  assignee  sells  property, 
purchaser  acquires  no  title  as  against  bankrupt's  estate,  and  bankruptcy 
court  may,  by  smnmary  proceeding,  determine  equities  between  purchaser 
and  creditors. 

Approved  in  In  re  Salmon,  143  Fed.  399,  reaffirming  rule ;  Lazarus  v. 
Prentice,  234  U.  S.  267,  58  L.  Ed.  1807,  34  Sup.  Ct.  851,  bankruptcy 
courts  have  ancillary  jurisdiction  over  persons  and  property  in  aid  of 
trustee  or  receiver  appointed  in  bankruptcy;  Hebert  v.  Crawford,  228 
U.  S.  205,  67  L.  Ed.  802,  33  Sup.  Ct.  484,  physical  possession  of  res  by 
bankrupt  and  trustee  gives  bankruptcy  court  authority  to  administer 
it;  Babbitt  v.  Dutcher,  216  U.  S.  105,  113,  114,  17  Ann.  Oas.  969,  54 
L.  Ed.  403,  406,  407,  30  Sup.  Ct.  372,  records  of  corporation  adjudged 
bankrupt  pass  to  trustee,  and  where  holding  not  adverse,  bankruptcy 
court  can  compel  detivery  by  summary  proceeding;  Re  Wood,  210  U.  S. 
255,  52  L.  Ed.  1050,  28  Sup.  Ct.  621,  bankruptcy  court  may  examine 
validity  of  payment  made  by  bankrupt  to  attorney,  in  contemplation  of 
bankruptcy,  for  services  to  be  rendered,  fix  reasonable  amount,  and  order 
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excess  paid  to  trustee;  In  re  Louis  Neuberger,  233  Fed.  702,  holding 
void,  sale  by  assignee  under  authority  of  State  court  made  after  filing 
of  petition  in  bankruptcy;  In  re  Federal  Mail  &  Express  Co.,  233  Fed. 
696,  appointing  receiver  where  insolvent  assigned  to  chattel  mortgagee 
Entitled  to  possession  on  default;  De  Friece  v.  Bryant,  232  Fed.  239, 
court  may  summarily  enjoin  assertion  of  claim  to  notes  in  possession  of 
trustee  based  on  sale  nnder  attachment  void  in  bankruptcy;  In  re  Karp, 
228  Fed.  800,  where  assignee  carried  on  business  for  some  time  and  then 
sold  out  assets  of  insolvent,  after  filing  of  petition  in  bankruptcy, 
court  could  require  accounting  to  trustee  by  summary  proceedings;  In 
re  Sftott,  226  Fed.  202,  widow's  right  to  allowance  from  husband's  estate 
is  not  affected  by  assignment  within  four  months  of  bankruptcy;  In  re 
R.  &  W.  Skirt  Co.,  222  Fed  258,  138  C.  C.  A.  67,  debt  paid  after  filing 
petition  is  recoverable  in  summary  proceeding;  Freed  v.  Central  Trufct 
Co.,  215  Fed.  875,  132  C.  C.  A.  7,  contempt  proceedings  in  bankruptcy 
arising  from  refusal  to  deliver  property  to  trustee  are  civil  and  not 
reviewable  by  writ  of  error;  In  re  Ballon,  215  Fed.  813,  summary  pro- 
ceeding is  not  available  to  compel  corporation  to  issue  stock  to  trustee 
under  agreement  by  promoters  to  issue  stock  to  bankrupt  for  services; 
Hill  V.  Western  Electric  Co.,  214  Fed.  246,  130  C.  C.  A.  613,  petitioning 
for  receiver  when  insolvent  to  prevent  cancellation  of  contract  of  sale 
held  act  of  bankruptcy;  In  re  Cantelo  Mfg.  Co.,  201  Fed.  160,  and  In 
re  Leigh,  208  Fed.  488,  both  holding  summary  proceeding  proper  to 
procure  repayment  of  money  paid  after  filing  bankruptcy  petition ;  Shea 
v.  Lewis,  206  Fed.  881,  124  C.  C.  A.  537,  claim  of  wife  of  bankrupt  held 
not  determinable  in  summary  proceeding;  Le  Master  v.  Spencer,  203  Fed. 
214,  216,  121  C.  C.  A.  416,  holding  marshal  appointed  to  take  charge  of 
property  of  alleged  bankrupt  is  required  to  seize  property  of  bankrupt 
in  possession  of  third  person  claiming  title;  In  re  Blum,  202  Fed.  885, 
887, 121  C.  C.  A.  241,  claim  to  property  held  adverse  and  not  determin- 
able in  summary  proceeding;  In  re  lipman,  201  Fed.  172,  section  23b 
of  Bankruptcy  Act  does  not  limit  right  of  receiver  or  trustee  to  maintain 
or  defend  possession  of  goods  seized  as  those  of  bankrupt;  Brandt  v. 
Mayhew,  218  Fed.  427,  134  C.  C.  A.  210,  conveyance  to  assignee  did 
not  preclude  homestead  exemption  in  subsequent  bankruptcy  proceed- 
ings; Galbraith  v.  Robson-Hilliard  Grocery  Co.,  216  Fed.  844,  845,  133 
C.  C.  A.  46,  where  trustee  had  possession  of  realty  in  another  State, 
court  had  exclusive  jurisdiction  to  determine  validity  of  lien  of  mort- 
gage of  bankrupt  given  to  secure  pre-existing  debt ;  In  re  F.  W.  Hall  & 
Sons,  208  Fed.  579,  adverse  claimant  of  property,  who  goes  to  trial 
in  summary  proceeding  without  objection,  cannot  after  adverse  decision 
assert  right  to  be  sued  by  action;  In  re  Logan,  196  Fed.  681,  686,  holding 
referee  by  .summary  proceedings  could  require  holder  of  legal  title  of 
bankrupt's  land  to  convey  same  to  trustee;  In  re  Denson,  195  Fed. 
855,  856,  summary  proceeding  is  remedy  to  compel  restoration  of  goods 
sold  by  bankrupt  through  bailee  after  filing  of  petition;  In  re  Iron 
Clad  Mfg.  Co.,  194  Fed.  909,  910,  and*  Johnston  v.  Spencer,  195  Fed. 
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218,  219,  115  C.  C.  A.  167,  both  holdini;  where  property  demanded  by 
trustee  was  claimed  in  good  faith,  summary  proceeding  is  not  available; 
In  re  CanEeld,  193  Fed.  936,  113  C.  C.  A.  562,  jurisdiction  of  District 
court  in  reclamation  proceeding  is  not  subject  of  inquiry  where  re- 
ceiver assented  to  proceedings;  In  re  Alexander,  193  Fed«  754,  trial  on 
merits  by  consent  of  purchaser  waives  objection  that  petition  to  set 
aside  sale  did  not  state  cause  of  action;  In  re  Donnelly,  188  Fed.  1005, 
Federal  court  may  enjoin  foreclosure  of  mortgage  giving  of  which  was 
act  of  bankruptcy ;  In  re  L.  B.  Pickens  &  Bro.,  184  Fed.  955,  where  bank- 
rupt transferred  bond  for  title  and  it  was  doubtful  whether  absolutely 
as  security,  question  could  not  be  determined  in  summary  proceeding 
for  turning  over  of  property;  In  re  Rathman,  183  Fed.  924, 106  G.  C.  A. 
253,  holding  District  Court  could  not  summarily  decree  that  mortgage 
by  bankrupt  made  more  Ihan  four  months  before  bankruptcy  and  fore- 
closure and  sale  thereunder  was  void;  In  re  Stewart,  179  Fed.  225,  227, 
102  C.  C.  A.  348,  bankruptcy  court  has  jurisdiction  to  settle  accounts 
voluntarily  submitted  by  assignee  of  insolvent  under  State  statute,  and 
by  summary  order  require  assets  turned  over  to  trustee ;  Clay  v.  Waters, 
178  Fed.  393,  21  Ann.  Gas.  897,  101  C.  C.  A.  645,  holding  party  in  pos- 
session of  bankrupt's  money  guilty  of  criminal  contempt  in  lending 
same  in  his  own  name  and  selling  securities  to  innocent  parties  with  in- 
tent to  appropriate  money  to  himself;  In  re  Norris,  177  Fed.  599, 
bankruptcy  court  may  enjoin  disposition  by  wife  of  property  of  bankrupt 
pending  suit  by  trustee  to  recover  it;  In  re  Farrell,  176  Fed.  508,  100 
C.  C.  A.  63,  decision  denying  summary  order  to  compel  assignee  to 
turn  over  property  to  trustee  is  reviewable  on  petition  to  revise  in 
matter  of  law;  In  re  Dempster,  172  Fed.  357,  97  C.  C.  A.  51,  receiver 
may  maintain  plenary  suit  to  protect  property  of  bankrupt  in  another 
district;  In  re  Hersey,  171  Fed.  1000,  holding  summary  proceeding  is 
not  available  to  recover  funds  retained  by  assignee  on  turning  over 
property  of  bankrupt  to  trustee,  when  claimed  as  compensation ;  Berman 
V.  Smith,  171  Fed.  741,  enjoining  suits  against  trustee  by  wife  of  bank- 
rupt for  conversion  of  property  seized  as  that  of  bankrupt;  New  River 
Coal  Land  Co.  v.  Ruffner  Bros.,  165  Fed.  881,  91  C.  C.  A.  569,  enjoining 
proceedings  in  State  court  to  impose  lien  on  bankrupt's  property;  In 
re  Hecox,  164  Fed-  826,  90  C.  C.  A.  627,  trustee  may  recover  bankrupt's 
goods  from  receiver  appointed  by  State  court  within  four  months  of 
bankruptcy;  Knapp  &  Spencer  Co.  v.  Drew,  160  Fed.  416,  87  C.  C.  A. 
365,  summary  proceedings  are  available  to  recover  money  paid  by  bank- 
rupt after  filing  petition;  In  re  Alton  Mfg.  Co.,  158  Fed.  369,  where 
seller  of  property  to  bankrupt  sought  to  recover  by  replevin  service  of 
writ  after  adjudication  was  void;  Qoodnough  Mercantile  etc.  Co.  v. 
Galloway,  156  Fed.  508,  where  title  to  timber  was  transferred  to  bank- 
rupt before  bankruptcy,  neither  vendors  nor  bankrupt  are  necessary 
parties  to  suit  against  trustee  to  establish  lien;  In  re  Graessler  &  Reich- 
wald,  154  Fed.  479,  83  C.  C.  A.  304,  summary  order  available  where 
property  of  bankrupt  taken  on  void  attachment;  Skewis  v.  Barthell, 
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152  Fed.  535,  plenary  salt  required  to  recover  realty  conveyed  in  fraud 
of  creditors  more  than  four  months  before  bankruptcy;  In  re  Krinsky, 
112  Fed.  975,  holding  service  of  copy  of  bankruptcy  court's  injunction 
restraining  assignee  from  disposing  of  property  is  unnecessary  where 
he  was  advised  of  its  issuance;  In  re  Tatum,  112  Fed.  51,  holding  as- 
signee under  general  assignment  within  four  months  of  bankruptcy  is 
agent  for  bankrupt  and  not  entitled  to  allowance  except  for  cost  of 
preserving  property ;  Wilbur  v.  Watson,  111  Fed.  493,  494,  holding  as- 
signees under  assignment  amounting  to  act  of  bankruptcy  cannot  retain 
poition  of  proceeds  as  compensation ;  Cohen  v.  American  Surety  Co.,  192 
N*.  Y.  235,  84  N.  E.  949,  assignee,  by  appearing  and  asking  settlement 
of  account  by  bankruptcy  court,  gave  court  jurisdiction  of  accounting; 
Benner  v.  Scandinavian  American  Bank,  73  Wash.  496,  Ann.  Oas.  1914D, 
702, 131  Pac.  1152,  trustee  may,  in  plenary  action,  recover  value  of  vessel 
transferred  within  four  months  of  *  bankruptcy  to  preferred  creditor; 
Aetna  Ins.  Co.  v.  Evans,  57  Fla.  323^  49  South.  68,  arguendo. 

Distii^guisbed  in  In  re  Interocean,  Traiisp.  Co.,  232  Fed.  409,  claims, 
arising  before  bankruptcy  against  fund  in  hands  of  third  person  not 
entitled  thereto  are  adverse,  and  cannot  be  adjudicated  in  bankruptcy; 
Sargent  v.  Blake,  160  Fed.  62, 15  Ann.  Oaa.  68,  17  L.  R.  A.  (N.  S.)  1040, 
87  C.  C.  A.  213,  payment  of  debt  received  in  good  faith  within  four 
months  of  bankruptcy  held  not  recoverable  by  trustee. 

What  amounts  to  adverse  holding  of  prox>erty  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  8.)  1234. 

Court  may  adjudicate  bankrupt's  property  in  its  poisesslon. 

Approved  in  Whitney  v.  Wenman,  198  U.  8.  550,  552,  49  L.  Ed.  1160, 
25  Sup.  Ct.  778,  court  of  bankruptcy  may  determine  rights  to  property 
coming  into  its  hands  as  belonging  to  bankrupt;  In  re  McMahon,  147 
Fed.  686,  77  C.  C.  A.  668,  court  of  bankruptcy  may  entertain  suit  to 
determine  title  to  bankrupt's  realty;  In  re  Wilka,  151  Fed.  1006,  and 
In  re  Granite  City  Bank,  137  Fed.  822,  70  C.  C.  A,  316,  both  holding 
after  sale  by  bankruptcy  court  one  claiming  interest  therein  may  present 
his  claim  to  referee. 

Supreme  Court  reviewed  case  on  certiorarL 

Approved  in  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  118,  24  Sup. 
Ct.  47,  holding  certiorari  is  proper  method  for  review  by  original  peti- 
tion proceedings  of  inferior  courts  of  bankruptcy  revising  District 
Court's  allowance  of  exemption. 

Distinguished  in  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  18, 
59  C.  C.  A,  94,  holding  Bankruptcy  Act  of  1898  gives  Supreme  Court  no 
appellate  jurisdiction  from  Circuit  Court  of  Appeals. 

Appellate  jurisdiction  of  Federal  Supreme  Court  in  bankruptcy  pro- 
ceedings.   Note,  16  Ann.  Oas.  1016. 
XVin— 50 
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Miscellaneous.  Cited  in  Wilson  Bros.  v.  Nelson,  183  U.  8.  194,  46 
L.  Ed.  149,  22  Sup.  Ct.  75,  holding  failure  of  insolvent  to  file  volun- 
tary petition  at  least  five  days  before  sale  under  judgment  entered  upon 
long  existent  irrevocable  power  of  attorney  amounts  to  act  of  bank- 
ruptcy; Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed.  932, 
L.  R.  A.  1916B>  734,  139  C.  C.  A.  406,  to  point  that  presumption  of  pay- 
ment from  lapse  of  time  arises  usually  from  plaintiff's  own  case. 

181  XT.  S.  19^-202,  45  L.  Ed.  820,  21  Sup.  Ct.  594,  BASMtJSSEN  ▼.  IDAHO. 

State  decision  that  act  is  not  violatiye  of  State  Constitution  is  binding 
on  Supreme  Court. 

Approved  in  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup. 
Ct.  318,  reaffirming  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

State  statute  contemplating  solely  protection  from  introduction  and 
spread  of  disease  is  not  void  as  in  restraint  of  trade. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  406,  Ann  Oas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  upholding 
intrastate  rates  fixed  by  State  railroad  commission  though  indirectly 
affecting  interstate  commerce;  Kelley  v.  Great  Northern  Ry.  Co.,  152 
Fed.  219,  upholding  Federal  Employers'  Liability  Act  of  1906;  Armour 
&  Co.  V.  City  Council  of  Augusta,  134  Ga.  185,  27  L.  R.  A«  (N.  S.)  676» 
67  S.  E.  420,  ordinance  requiring  inspection  and  imposing  inspection 
cliarges  on  importations  of  ice  cooled  meats  held  void  as  unreasonable; 
Commonwealth  v.  Moore,  214  Mass.  28, 100  N.  E.  1076,  upholding  statute 
requiring  inspection  of  meats  brought  into  State;  Commonwealth  v. 
People's  Express  Co.,  201  Mass.  578, 131  Am.  St  Rep.  416,  88  N.  E.  425, 
statute  requiring  license  to  transport  liquors  into  cities  for  hire  held 
valid  so  far  as  relating  to  intrastate  shipments;  Wtnfield  v.  New  York 
Cent.  etc.  R.  R.  Co.,  216  N.  Y.  284,  110  N.  E.  616,  10  N.  C.  C.  A.  918, 
holding  Federal  Employers'  liability  Act  did  not  prevent  recovery  under 
State  Workmen's  Compensation  Act  by  workmen  injured  accidentally 
while  working  on  railroad  engaged  in  interstate  commerce;  Southern  Ex- 
press Co.  V.  State,  188  Ala.  472,  66  South.  121,  arguendo. 

Idaho  Sheep  Quarantine  Act  of  1899,  authorizing  Governor  to  ezclnde 
Infected  sheep,  is  constitutional. 

Approved  in  Williams  v.  Parker,  188  U.  S.  502,  47  L.  Ed.  562,  23  Sup. 
Ct.  442,  upholding  Massachusetts  act  of  May  23,  1898,  imposing,  restric- 
tions on  height  of  buildings  on  certain  Boston  streets ;  Reid  v.  Colorado, 
187  U.  S.  147,  47  L.  Ed.  114,  23  Sup.  Ct.  96,  upholding  Colo.  Sess.  Laws 
1885,  p.  335,  prohibiting  importation  of  cattle  from  south  of  thirty- 
sixth  parallel  without  inspection;  Adams  &  Bryson  v.  Lytle,  154  Fed.* 
881,  holding  rules  of  sheep  commissioners  regarding  dipping  of  sheep 
being  driven  through  State  were  unreasonable;  Kansas  City  Southern 
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Ry.  Co.  V.  State,  90  Ark.  348,  119  S.  W.  291,  and  State  v.  McCarty,  5 
Ala.  App.  223,  228,  59  South.  546,  548,  both  upholding  statute  providing 
for  quarantine  of  livestock;  Evans  v.  Chicago  etc.  Ry.  Co.,  109  Minn. 
71,  72,  26  L.  R.  A.  (K.  S.)  278,  122  N.  W.  877,  878,  upholding  statute 
prohibiting  importation  of  diseased  stock. 

Distinguished  in  Smith  v.  Lowe,  121  Fed.  756,  757,  59  C.  C.  A.  185, 
liolding  State  officers  cannot,  under  Idaho  Sheep  Quarantine  Act,  inter- 
fere with  interstate  commerce  where  sheep  in  question  are  not  in  fact 
infected. 

Legislation  for  protection  of  health  of  livestock,  as  interference  with 
interstate  commerce.    Note,  26  L.  R.  A«  (N.  SO  280. 

« 

Miscellaneous.  Cited  in  State  v.  Keller,  8  Idaho,  703,  70  Pac.  1052, 
for  result  of  case. 

181  V.  S.  202-218,  45  L.  Ed.  822,  21  Sup.  Ot.  585,  800TT  ▼.  JXEWEESB. 

Bevlsad  Statutes,  section  6205,  does  not  make  void  subscription  for  in- 
creased stock,  where  amount  is  unpaid. 

Approved  in  Langtry  v.  Wallace,  182  U.  S.  537,  550, 551,  552,  46  L.  Ed.^ 
1220, 1225, 1226,  21  Sup.  Ct.  878,  883,  884,  holding  fraudulent  represents-' 
tions  inducing  defendant  to  become  stockholder  do  not-  relieve  him  from 
statutory  liability  when  sued  by  receiver. 

national  bank  shareholder  is  liable  tiiouith  issue  illegaL 

Approved  in  Shaw  v.  National  German-American  Bank,  199  U.  S.  603, 
50  L.  Ed.  328,  26  Sup.  Ct.  750,  following  rule;  Merchants'  Nat.  Bank  v. 
Wehrmann,  202  U.  S.  300,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  national 
bank  cannot  take  for  debt  shares  in  partnership  formed  to  buy  and  sell 
leasehold;  Aldrich  v.  Bingham,  131  Fed.  365,  national  bank  stockholder 
did  not  escape  liability  by  transfenjing  stock  to  his  infant  children. 

Subscriber  to  stock  of  national  bank  wlioee  porchase  was  induced  by 
fraud  cannot  after  receiving  dividends  and  after  insolvency  of  bank  assert 
f^aud  and  claim  he  is  not  a  stockholder. 

Approved  in  Allen  v.  Rhodes,  230  Fed.  325,  holding  receiver  of  in- 
solvent de  facto  corporation  could  collect  unpaid  subscriptions ;  National 
Leather  Co.  v.  Roberts,  21  Fed.  925,  137  C.  C.  A.  492,  holding  alleged 
fraudulent  inducement  to  purchase  did  not  amount  to  ground  for  re- 
scission; Salter  v.  Williams,  219  Fed.  1018,  stockholder  of  national  bank 
cannot  reBcind  after  insolvency  because  of  false  representations  made 
him  on  purchase  of  stock  as  to  solvency  of  bank;  Barron  v.  McKinnon, 
196  Fed.  940,  116  C.  C.  A.  483,  national  bank  taking  its  own  stock  as 
collateral  may  convey  good  title  thereto;  Lyons  v.  Westwater,  181  Fed. 
683,  104  C.  C.  A.  663,  officers  of  bank  holding  themselves  out  as  sub- 
scribers to  eapital  stock  not  paid  for  cannot  escape  liability  on  obliga- 
tions given  for  stock  by  secret  agreement,  stock  shall  be  considered  as 
belonging  to  bank;  Reid  v.  Owensboro  Savings  Bank  etc.  Co.,  141  Ky. 
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461, 132  S.  W.  1029,  Scott  v.  Abbott,  160  Fed.  583,  87  C.  C.  A.  475,  Brown 
V.  Ailebach,  166  Fed.  496,  Alsop  v.  ConwAy,  188  Fed.  576,  110  C.  C.  A. 
366,  and  Ratcliff  v.  Clendenin,  232  Fed.  64,  all  holding  stockholder  in- 
duced by  fraud  to  purchase  stock  was  estopped  by  receipt  of  dividends, 
to  rescind  purchase  after  insolvency;  Manufacturers'  Paper  Co.  v.  Allen- 
Higgins  Co.,  154  Fed.  910,  holding  under  facts,  directors  holding  stock 
irregularly  issued  were  estopped,  after  insolvency,  te  claim  amount  paid, 
but  were  stockholders. 

Right   to  rescind   or  repudiate  stock   subscription   on  ground   of 
fraud  after  insolvency  of  corporation.    Note,  16  Aim.  Gas.  181. 

Fraud  as  ground  of  relief  from  subscription  to  stock  after  insol- 
vency of  corporation.    Note,  31  L.  R.  A.  (N.  S.)  901,  905. 

Everyone  must  take  notice  of  power  of  national  bank. 
Approved  in  Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  174,  68 
N.  E.  1007,  holding  everyone  is  chargeable  with  knowledge  that  national 
bank  cannot  be  partner. 

l^ether  national  bank  can  become  stockholder  within  section  SlBl^ 
Revised  Statutes,  not  decided. 

Approved  in  Merchants'  Nat.  Bank  v.  Wehrmann,  69  Ohio  St.  172,  68 
N.  E.  1006,  holding  national  bank  taking  shares  in  partnership  as  col- 
lateral does  not  thereby  become  a  partner  but  an  owner  in  severalty. 

181  V.  8.  218-227,  45  L.  Ed.  830,  21  Sup.   Ot.  591,  IXTEENATIONAL 
KAVIGATION  00.  ▼.  FARE  ft  SAII£Y  MFG.  OO. 

Due  diligence  to  r^eve  ftom  Harter  Act  includes  diligence  of  all  ser- 
vants in  equipping  for  voyage.- 

Approved  in  The  Southwark,  191  U.  S.  13,  48  L.  Ed.  71,  24  Sup.  Ct.  5, 
holding  vessel  liable  for  damage  to  meat  due  to  defective  refrigerating 
apparatus^  The  Abbazia,  127  Fed.  496,  holding  vessel  liable  for  portion 
of  cargo  burned  as  fuel  on  exhaustion  of  coal  supply,  shortage  being 
due  to  defective  boilers  and  foul  condition  of  bottom;  The  GermaniC| 
124  Fed.  4,  59  C.  C.  A.  521,  holding  vessel  liable  for  damage  to  cargo, 
due  to  ship's  rolling  over  while  cargo  unloading,  ice  on  her  deck  render- 
ing her  topheavy;  The  C.  W.  Elphicke,  122  Fed.  440,  58  C.  C.  A.  421 
(affirming  117  Fed.  281,  282),  holding  vessel  liable  where  cargo  was 
damaged  by  water,  due  to  nonrepair  of  hatch  coamings  and  covers; 
American  Sugar  Refining  Co.  v.  Rickinson,  120  Fed.  592,  holding  vessel 
liable  under  Harter  Act  for  injury  to  sugar  cargo,  due  to  leakage  of 
water  through  manhole  which  was  not  properly  inspected;  The  Manitou, 
116  Fed.  66,  67,  holding  where  cargo  was  damaged  by  steam  escaping 
through  fire  valves,  ship  to  escape  liability  must  show,  proper  inspection 
of  valves  before  voyage  begun ;  The  Oneida,  108  Fed.  888,  holding  owner 
liable  for  negligence  in  stowing  cargo  so  as  to  make  ship  topheavy,  where 
ship  rolled  over  when  master  removed  portion  of  cargo  to  iakt  in  coaL 
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Ship  owner  ia  not  exempt  under  Harter  Act  wliere  loss  results  from 
fault  in  navigation  or  management,  unless  vessel  was  actoally  seawortby 
when  voyage  began. 

Approved  in  The  R.  P.  Fitzgerald,  212  Fed.  683,  129  C.  C.  A.  214, 
Steamship  Wellesley  Co.  v.  C.  A.  Hooper  &  Co.,  185  Fed.  738, 108  C.  C.  A. 
71,  and  The  Ninf a,  156  Fed.  519,  all  following  role ;  The  Southwark,  191 
U.  S.  12,  48  L.  Ed.  71,  24  Sup.  Ct.  4,  holding  vessel  liable  for  loss  of 
meat,  due  to  defective  condition  of  refrigerating  apparatus^  American 
Sugar  Refining  Co.  v.  Rickinson,  124  Fed.  189,  69  C.  C.  A.  604,  holding 
vessel  not  liable  for  leakage  from  manhole  joint  from  great  pressure 
from  leaving  sea  valve  open  on  voyage,  vessel  being  considered  sea- 
worthy. 

Ship  is  liable  for  neglect  in  closing  portholes. 

Approved  in  McCahan  Sugar  Ref .  Co.  v.  The  Wildcroft,  201  U.  S.  386, 
389,  50  L.  Ed.  796,  797,  26  Sup.  Ct.  467,  burden  of  proving  vessel  sea- 
worthy rests  upon  ship  owner;  The  Tenedos,  137  Fed-  447,  ports  should 
be  inspected  last  thing  before  hatches  closed. 

Distinguished  in  The  Wildcroft,  130  Fed.  527,  65  C.  C.  A.  145,  ship  not 
liable  for  damage  from  water  escaping  from  engine  tank. 

Effect  <of  unseaworthiness  of  vessel  upon  its  liability  for  goods 
damaged  by  other  causes.    Note,  13  Ann.  Gas.  510. 

181  V,  S.  227-243,  45  L.  Ed.  834,  21  Sup.  Ot.  597,  BEDFORD  ▼.  EASTERN 
BtJILDINO  ft  LOAN  ASSN. 

Power  of  State  to  impose  conditions  on  foreign  corporations  doing  busi- 
ness in  State  cannot  be  exercised  to  discbarge  citiiens  of  State  from  con- 
tract obligations. 

Approved  in  Provident  Sav.  etc.  Soc.  v.  Kentucky,  239  U.  S.  114, 
L.  R.  A.  19160,  572,  60  L.  Ed.  171,  36  Sup.  Ct.  38,  holding  State  could 
not,  by  statutes  enacted  after  insurance  company  had  ceased  to  do  busi- 
ness, tax  premiums  collected  on  policies  on  residents  of  State;  New 
York  Life  Ins.  Co.  v.  Head,  234  U.  S.  161,  58  L.  Ed.  1284,  34  Sup.  Ct. 
879,  nonforfeiture  provisions  of  Mo.  Rev.  Stats.  1899,  §§5856-5859, 
7897-7900,  do  not  invalidate  policy  loan  agreement  made  in  New  York 
between  New  York  life  insurance  company  and  New  Mexican,  and  settle- 
ment made  in  New  York,  conformably  to  New  York  laws,  though  original 
contract  made  in  Missouri;  Supreme  Ruling  of  the  F.  M.  C.  v.  Snyder, 
227  U.  S.  502,  57  L.  Ed.  614,  33  Sup.  Ct.  292,  upholdi;ig  statute  imposing 
penalty  on  insurer  interposing  unsuccessful  defense  in  bad  faith  to  suit 
on  policy;  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  218  U.  S.  584,  30 
L.  B.  A.  (N.  S.)  686,  54  L.  Ed.  1160,  31  Sup.  Ct.  127,  a  few  separate 
and  disconnected  transactions  in  State  after  withdrawal,  intended  to 
fulfill  previous  obligations  do  not  constitute  doing  business  in  State 
under  statute  imposing  penalty  for  failure  to  conform  therewith;.  Nar 
tional  Council  v.  State  Council  of  Virginia,  203  U.  S.  161,  51  L.  Ed.  137, 
27  Sup.  Ct.  46,  holding  no  contract  existed  between  national  council  and 


181 U.  S.  227-243      NOTES  ON  U.  S.  REPORTS.  T90 

subordinate  local  eouncil  which  was  impaired  by  act  incorporating  latter 
in  State;  Board  of  Commrs.  of  Clark  Coonty  v.  Woodbury,  187  Fed. 
414,  109  C.  C.  A.  244,  statute  permitting  county  to  call  in  bonds  before 
end  of  term  fixed  in  bonds  is  invalid  as  impairing  obligation  of  contract ; 
Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  151  Fed.  876,  877, 
New  York  statutes  do  not  render  void  contract  of  foreign  corporation 
doing  business  therein  without  complying  with  such  statutes ;  Industrial 
Bldg.  etc.  Assn.  v.  Meyers-Abel  Co.,  12  Ariz.  55,  95  Pac.  117,  foreign 
corporation  may  sue  to  vacate  judgment  based  on  business  transacted 
in  State,  though  statute  meanwhile  enacted  requiring  certain  conditions 
for  doing  business,  with  which  it  has  not  complied ;  Steinman  v.  Midland 
Savings  etc.  Co.,  78  Kan.  483,  96  Pac.  862,  holding  foreign  building  loan 
corporation  could  enforce  loan  made  to  member  in  State,  though  it 
thereafter  failed  to  comply  with  subsequent  laws  of  State  and  ceased  to 
do  business  therein;  State  ex  rel.  Coleman  v.  Pullman  Co.,  75  Kan.  671, 
90  Pac.  322,  upholding  judgment  ousting  Pullman  car  company  from 
franchise  for  failure  to  comply  with  statute  enacted  subsequent  to  its 
contract  with  carriers  to  provide  cars;  A.  Booth  &  Co.  v.  Weigand,  30 
Utah,  144,  10  L.  R.  A.  (N.  S.)  693,  83  Pac.  737,  doing  single  act  by 
foreign  corporation  is  not  doing  business  in  State  precluding  it  from 
right  to  sue  on  executed  contract  without  complying  with  statute  regulat- 
ing such  corporations  in  State;  Irving  v.  Iron  Belt  Bldg.  etc.  Assn.,  63 
W.  Va.  358,  61  S.  E.  329,  holding  foreign  building  association  coming 
into  State  must  conform  to  law  regulating  similar  State  .corporations, 
though  contracts  in  terms  made  with  reference  to  laws  of  foreign  State. 
Distinguished  in  National  Mutual  Building  etc.  Assn.  v.  Brahan,  193 
U.  S.  651,  48  L.  Ed.  830,  24  Sup.  Ct.  532,  application  of  State  usurj- 
law  to  loan  of  foreign  building  and  loan  association  not  contrary  to  full 
faith  and  credit  clause;  Chattanooga  Building  &  Loan  Assn.  v.  Denson, 
189  U.  S.  416,  47  L.  Ed.  875,  23  Sup.  Ct.  633,  holding  granting  loan  to 
Alabama  citizen  by  soliciting  agent  of  Tennessee  association  constitutes 
doing  of  business  within  State  within  Alabama  Code,  requiring  agent  and 
place  of  business ;  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S. 
615,  47  L.  Ed.  332,  23  Sup.  Ct.  207,  holding  Wis.  Stats.,  §  898,  requiring 
foreig^n  corporations  to  file  articles,  otherwise  contracts  to  be  void,  does 
not  impair  obligation  of  contract  of  corporation  not  complying  therewith ; 
National  etc.  Bldg.  Assn.  v.  Brahan,  80  Miss.  420,  422,  425,  433,  31 
South.  842,  843,  844,  845,  847,  holding  contract  of  foreign  loan  associa- 
tion with  no  office  in  Mississippi,  made  by  traveling  salesman,  and  stip- 
ulating performance  at  home  office,  in  Mississippi  contract;  Tri-State 
Amusement  Co.  v.  Forest  Park  Highlands  Amusement  Co.,  192  Mo.  418, 
90  S.  W.  1023,  foreign  corporation  cannot  validate  contract  by  complying 
with  conditions  requisite  to  doing  business  in  State  before  bringing 
action. 

Contracts  made  in  one  place  to  be  performed  in  another  are  governed  by 
law  of  place  of  performance. 
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Approved  in  Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1014,  notes  ex- 
ecuted and  secured  by  mortgage  in  one  State  payable  in  another  where 
payee  resided  are  governed  as  to  usury  by  laws  of  latter ;  Easton  v.  Geo. 
Wostenholm  &  Son,  137  Fed.  530,  70  C.  C.  A.  108,  purchase  made  through 
English  agent  governed  by  law  of  England ;  Pacific  States.  Sav.  etc.  Co.  v. 
Green,  123  Fed.  44,  59  C.  C.  A.  167,  holding  mortc^ge  of  member  of 
California  building  and  loan  association  governed  by  California  law, 
where  mortgage  payments  to  be  made  at  home  office;  Alexander  v. 
Southern  Home  Bldg.  etc.  Assn.,  120  Fed.  965,  holding  loan  of  Georgia 
loan  association,  made  in  Georgia,  payments  to  be  made  there,  is  Georgia 
contract  governed  by  Georgia  law;  Interstate  Bldg.  etc.  Assn  v.  Edge- 
field Hotel  Co.,  120  Fed.  425,  holding  contract  of  borrowing  member  of 
Georgia  loan  association  governed  by  Georgia  law,  where  payments  to 
be  made  there,  though  security  situated  in  South  Carolina;  Kinney  v. 
Columbia  Sav.  etc.  Assn.,  113  Fed.  363,  holding  contract  to  be  performed 
in  Colorado  is  to  be  construed  as  a  Colorado  contract;  United  States 
Sav.  etc.  Co.  v.  Harris,  113  Fed.  33,  37,  holding  Minnesota  law  governs 
loan  made  by  loan  association  of  that  State  to  citizen  of  Kentucky  on 
Kentucky  realty,  interest  and  principal  to  be  paid  at  home  office; 
Mcllwaine  v:  Ellington,  111  Fed.  584,  55  L.  R.  A.  983,  49  C.  C.  A.  446, 
holding  bond  of  borrowing  member  of  loan  association  is  governed  by 
laws  of  home  office  where  so  provided  bona  fide  to  secure  uniformity; 
Manship  v.  New  South  Building  etc.  Assn.,  110  Fed.  861,  holding  con- 
tracts of  building  and  loan  association  governed  by  laws  of  home  State 
*  where  both  contracts  and  by-laws  of  association  make  obligations  solv- 
able there;  Allen  v.  Riddle,  141  Ala.  626,  37  South.  681,  contract  with 
building  and  loan  association  whose  contracts  are  deemed  made  at  home 
office,  governed  as  to  usury  by  laws  of  State  of  domicile;  Washington 
National  Bldg.  etc.  Assn.  v.  Pifer,  31  App.  D.  C.  437,  contract  of  District 
of  Columbia  building  association  held  governed  by  laws  of  District  as  to 
usury,  though  reciting  that  it  shall  be  governed  by  laws  of  State  where 
property  securing  it  is  located;  Croissant  v.  Empire  State  Realty  Co., 
29  App.  D.  C.  547,  550,  holding  laws  of  District  governed  contract  of 
building  association  made  in  District,  through  agent  located  in  District; 
Midland  etc.  Co.  v.  Solomon,  71  Kan.  190,  79  Pac.  1079,  Trower  Bros, 
to.  V.  Hamilton,  179  Mo.  228,  77  S.  W.  1088,  Monier  v.  Clark,  12  N.  M. 
130,  75  Pac.  38,  and  Fidelity  Savings  Assn.  v.  Bank,  12  Wyo.  354,  75 
Pac.  460,  all  applying  rule  to  usury;  Kavanaugh  v.  Supreme  Council, 
158  Mo.  App.  246,  138  S.  W.  363,  mutual  benefit  certificate  issued  bv 
Illinois  corporation  to  member  in  St^te  held  governed  by  laws  of  that 
State  as  to  validity  of  by-laws  reducing  benefit  on  suicide;  Eastern 
Building  etc.  Assn.  v.  Tonkinson,  76  Neb.  475, 107  N.  W.  764,  building  and 
loan  contract  considered  and  held  not  usurious;  Monier  v.  Clarke,  12 
N.  M.  130,  75  Pac.  38,  contract  of  Minnesota  building  association  secured 
by  land  in  this  State  held  governed  by  laws  of  Minnesota  as  to  interest. 

Distinguished  in  Davis  v.  Tandy,  107  Mo.  App.  448,  81  S.  W.  460, 
it  is  presumed  that  parties  intended  that  law  to  govern  under  which 
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their  contract  would  be  valid ;  Hicinbothem  ▼.  Interstate  Loan  Assn.,  40 
Or.  515y  69  Pac.  1020,  holding  mortgage  given  nonresident  building  asso- 
ciation, which  mortgage  is  usurious  by  law  of  State  in  which  association 
is  operating  but  not  in  home  State,  will  not  be  enforced ;  Pacific  Building 
Co.  V.  Hill,  40  Or.  294,  91  AsL  St.  Rep.  484,  67  Pac.  107,  holding  bond  of 
Oregon  citizen  given  to  California  loan  association  operating  in  Oregon 
payable  in  San  Francisco,  where  contract  is  usurious  by  Oregon  law, 
will  not  be  enforced. 

By  what  usury  laws  building  and  loan  contracts  governed.    Note,  1 
Ann.  Cas.  241. 

Lex  fei  sitae  as  to  interest  and  usury  as  controlling  in  foreclosing 
mortgage  on  realty.    Note,  66  L.  R.  A.  946,  960. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  66,  70. 

Miscellaneous.  Cited  in  Bedford  v.  Eastern  Building  etc.  Assn.  of 
Syracuse,  109  Fed.  1057,  47  G.  G.  A.  679,  principal  case  transferred  to 
Supreme  Court  on  certiorari. 

181  U.  S.  244-247,  46  L.  Ed.  845,  21  Sup.  Ot.  642,  WALL  Y.  COS. 

Under  Bankruptcy  Act  of  1898,  District  Oonrt  has  no  jurifldlction,  ex- 
cept by  consent,  of  bill  by  trustee  against  parties  to  whom  bankrupt  made 
conveyfoice  of  realty  before  bankruptcy,  claimed  fraudulent  as  against 
creditors. 

Approved  in  Wilson  v.  Nelson,  183  U.  S.  194,  46  L.  Ed.  149,  22  Sup. 
Ct.  76,  holding^  insolvent  debtor's  failure  to  file  voluntary  petition  at 
least  five  days  before  sale  of  property  under  judgment  on  long  existent 
power  of  attorney  is  an  act  of  bankruptcy ;  First  State  Bank  v.  Spencer, 
219  Fed.  507,  135  C.  C.  A.  253,  and  Simpson  v.  Western  Hardware  etc. 
Co.,  227  Fed.  308,  both  holding  trustee's  suit  to  recover  voidable  prefer- 
ence is  not  cognizable  in  equity;  In  re  F.  M.  &  S.  Q.  Carlisle,  199  Fed. 
616,  trustee  cannot  sue  to  recover  property  transferred  by  bankrupt 
within  four  months  of  bankruptcy  unless  elements  prescribed  in  section 
60b  of  Bankruptcy  Act  exist ;  In  re  Rathman,  183  Fed.  917,  106  C.  C.  A. 
253,  under  section  23b,  District  Court  has  no  jurisdiction  of  suits  be- 
tween trustees  and  adverse  claimant  arising  under  section  70e,  except  by 
consent ;  McLean  v.  Mayo,  113  Fed.  107,  holding  restraining  order  against 
suit  against  marshal  for  trespass  in  seizing  goods  will  be  dissolved  where 
defendant  disclaims  interest  in  goods,  electing  to  hold  marshal  indivi- 
dually ;  Cohen  v.  American  Surety  Co.,  192  N.  Y.  237,  84  N.  E.  950,  con- 
sent by  assignee  under  State  law  to  have  account  settled  in  bankruptcy 
court  gave  jurisdiction  to  that  court;  In  re  Downing,  192  Fed.  689,  hold- 
ing interest  of  trustee  in  realty  held  and  claimed  adversely  by  wife  was 
subject  to  sale  on  order  of  bankruptcy  court. 

Distinguished  in  Horner-Gaylord  Co.  v.  Miller,  147  Fed.  299,  under 
amendment  of  1903,  trustee  may  sue  to  recover  property  fraudulently 
transferred  four  months  prior  to  petition. 
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AppeDate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  AnxL  Gas.  1016. 

Miscellaneous.  Cited  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  0.  A. 
109,  to  point  that  Supreme  Court  has  permitted  bankruptcy  case  before 
it  based  on  revisory  petition  to  Circuit  Court  of  Appeals. 

181  XT.  S.  248-263,  46  L.  Ed.  847,  21  flap.  Ot.  603,  SMITH  Y.  8T.  LOTHB 
Ik  &  W.  BY.  00. 

It  is  the  character  of  the  drcmnstances  which  give  or  take  from  a  Uw  a 
legal  quaUty. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
363,  50  L.  Ed.  271,  35  Sup.  Ct.  99,  franchise  tax  based  on  value  of 
property  of  foreign  corporation  used  in  State  in  intrastate  business  is 
valid. 

Where  charge  not  ma4e  out  law  attaches  presumption  of  yalldity  to  offl- 
001*8  acts. 

Distinguished  in  Smith  v.  Lowe,  121  Fed.  756,  757,  59  C.  C.  A.  185, 
holding  State  authorities  cannot,  under  Idaho  Sheep  Quarantine  Act, 
prevent  transx>ortation  into  State  of  uninfected  sheep. 

Qusrantlne  regulations  established  hy  Oovemor  on  recommendation  of 
livestock  sanitary  commission  pursuaat  to  State  statute,  whereby  importa- 
tion of  cattle  for  certain  period  is  prohibited,  to  prevent  spread  of  disease, 
are  valid. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  State»  90  Ark.  348,  119 
S.  W.  291,  statute  to  prevent  introduotion  and  spread  of  infectious  dis- 
eases considered  and  upheld;  Commonwealth  v.  Moore,  214  Mass.  28^ 
100  N.  E.  1076,  statute  for  inspection  of  imported  meats  considered  and 
upheld;  Borden's  Condensed  Milk  Co.  v.  Board  of  Health,  81  N.  J.  L. 
228,  80  Atl.  34,  regulations  of  board  of  health  prohibiting  sale  of  milk 
showing,  "tuberculin  test"  upheld. 

Legislation  for  protection  of  health  of  livestock,  as  interference  with 
interstate  commerce.    Note,  26  L.  R.  A.  (N.  S.)  280. 

Carrier's  liability  for  injury  or  loss  from  enforcement  of  quarantine. 
Note,  18  L.  R.  A.  (N.  8.)  860. 

181  U.  &  264-280,  45  L.  Ed.  853,  21  8up.  Ot.  611,  TBEAT  Y.  WHITE. 
Power  of  Congress  to  tax  is  unlimited. 
Approved  in  McCray  v.  United  States,  195  U.  S.  58,  61,  49  L.  Ed.  96, 98, 
24  Sup.  Ct.  769,  upholding  tax  on  oleomargarine  colored  with  artificially 
colored  butter;  Thomas  v.  United  States,' 192  U.  S.  370,  48  L.  Ed.  483, 
24  Sup.  Ct.  306  (affirming  United  States  v.  Thomas,  115  Fed.  216),  up- 
holding War  Revenue  Act  of  1898,  imposing  tax  on  memoranda  of  sales  of 
railroad  stock 
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There  mast  be  certainty  as  to  meaning  and  scope  of  language  imposing 
any  tax.    Doubt  must  be  resolved  In  favor  of  taxpayer. 

Approved  in  Rockefeller  v.  O'Brien,  224  Fed.  546,  construing  pro- 
visions of  Ohio  statute  as  to  place  where  property  taxable;  Ripper  v. 
United  States,  178  Fed.  29,  101  C.  C.  A.  152,  upholding  provisions  of 
Oleomargarine  Act  of  1886 ;  State  v.  Bazille,  97  Minn.  14,  106  N.  W.  94, 
upholding  inheritance  tax  law  in  spite  of  ambiguous  provisions;  State  v. 
Western  Union  Tel.  Co.,  96  Minn.  18,  104  N.  W.  570,  law  taxing  ''tele- 
graph lines"  not  restricted  to  tangible  property. 

Validity  of  stock  transfer  tax.    Note,  8  L.  R.  A.  (N.  S.)  315. 

Miscellaneous.  Cited  in  Brushaber  v.  Union  Pac  Ry.  Co.,  240  U.  S. 
24,  60  L.  Ed.  504,  36  Sup.  Ct.  244,  to  point  that  due  process  clause  does 
not  limit  taxing  power  of  Congress,  but  to  prevent  inequality  or  con- 
fiscation; Treat  v.  White,  109  Fed.  1063,  47  C.  C.  A.  686,  certifying 
question  of  principal  case. 

181  U.  S.  269-276,  46  L.  Ed.  856,  21  Sup.  Ot.  613,  SPEED  ▼.  McOABTHT. 
Whether  a  party  is  estopped  or  not  Is  not  a  Federal  question. 
Approved  in  Wright  Seminary  v.  City  of  Tacoma,  187  U.  S.  639, 
47  L.  Ed.  345,  23  Sup.  Ct.  847,  reaffirming  rule;  Leonard  v.  Vicksburg 
ete.  R.  R.  Co.,  198  U.  S.  423,  49  L.  Ed.  1111,  25  Sup.  Ct  750,  State  do- 
fision  refusing  to  treat  as  res  judicata  as  to  entire  trial  Federal  judg- 
ment as  to  part  thereof  does  not  present  Federal  question. 

Where  right  or  title  claimed  under  laws  of  United  States  is  claimed  to 
be  affected,  such  rig^ht  must  be  specially  set  up  as  required  in  section  709, 
Sevised  Statutes,  to  give  jurisdiction  to  Supreme  Court. 

Approved  in  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  582,  51  L.  Ed. 
327,  27  Sup.  Ct.  780,  Stuart  v.  Hauser,  203  U.  S.  585,  51  L.  Ed.  828,  27 
Sup.  Ct.  783,  and  Seaboard  Air  Line  Ry.  Co.  v.  Duvall,  225  U.  S.  487, 
56  L.  Ed.  1176,  ^32  Sup.  Ct.  790,  all  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court  Note,  63  L.  R.  A. 
37,  53. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

181  U.  S.  277-283,  46  L.  Ed.  859,  21  Sup.  Ot  646,  AHEBIOAK  BirOAB 
BEFINING  CO.  v.  NEW  ORLEANS. 

Circuit  Court  of  Appeahi  may  review  judgment  of  Circoit  Court  where 
Jurisdiction  of  that  court  depends  solely  on  diverse  citizenship,  though  Fed- 
eral question  arises  after  Jurisdiction  acquired  which  would  give  Jurisdiction 
to  review  to  Supreme  Court. 

Approved  in  Railroad  Commission  v.  Worthington,  225  U.  S.  104, 
56  L.  Ed.  1006,  32  Sup.  Ct.  653,  Boston  etc.  R.  R.  Co.  v.  Gokey,  210 
IT.  R.  162,  52  L.  Ed.  1004,  28  Sup.  Ct.  657,  Mississippi  R.  R.  Com- 
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mission  t.  Illinois  Central  R.  R.  Co.,  203  U.  S.  342,  51  L.  Ed.  214, 
27  Sup.  Ct.  90,  Wirgman  t.  Persons,  196  U.  S.  636,  49  L.  Ed.  629, 
26  Sup.  Ct.  795,  Boston  etc.  R.  Co.  v.  Gokcy,  149  Fed.  46,  9  Ann. 
Gas.  384,  79  C.  C.  A.  64,  and  Mayor  etc.  of  Meridian  t.  Farmers' 
Loan  etc.  Co.,  143  Fed.  68,  6  Ann.  Cas.  599,  74  C.  G.  A«  221,  all 
following  rule;  Macfadden  t.  United  States,  213  U.  S.  293,  53  L.  Ed.  802, 
29  Sup.  Ct.  490,  judgment  of  Circuit  Court  of  Appeals  in  criminal  ease 
is  final  though,  under  act  of  1891,  case  could  have  been  taken  to  Supreme 
Court;  Baglej  v.  General  Fire  Extinguisher  Co.,  212  U.  S.  479,  53  L.  Ed. 
613,  29  Sup.  Ct.  341,  judgment  of  Circuit  Court  of  Appeals  is  final 
where  constitutional  question  first  invoked  on  trial;  United  States  v. 
Larkin,  208  U.  S.  340,  52  L.  Ed.  520,  28  Sup.  Ct.  417,  where  plea  to 
jurisdiction  of  District  Court  to  adjudicate  forfeiture  was  not  to  that 
of  District  Court  as  such,  question  could  not  be  certified  to  this  court; 
Cary  Mfg.  Co.  v.  Acme,  Flexible  Clasp  Co.,  187  U.  S.  428,  47  L.  Ed.  245, 
23  Sup.  Ct.  211,  holding  judgment  of  Circuit  Court  of  Appeals  is  final 
and  cannot  be  reviewed  on  writ  of  error,  though  involving  constitutional 
questions;  In  re  Garrosi,  229  Fed.  366,  holding  question  of  jurisdiction 
of  District  Court  not  reviewable  by  Circuit  Court  of  Appeals;  Reed  v. 
United  States,  224  Fed.  380,  140  C.  C.  A.  64,  holding  appeal  presenting 
questions  other  than  of  constitutional  rights  properly  taken  to  Circuit 
Court  of  Appeals;  Railroad  Commission  v.  Morgan's  etc.  R.  &  S.  8.  Co., 
195  Fed.  68,  115  C.  C.  A.  127,  appeal  lies  only  to  Supreme  Court  where 
Federal  jurisdiction  invoked  solely  on  construction  of  commerce  clause ; 
Grand  Trunk  etc.  Ry.  Co.  v.  Roddick,  160  Fed.  900,  88  C.  C.  A.  80, 
where  writ  of  error  taken  to  Circuit  Court  of  Appeals  on  merits,  it  may 
certify  question  of  jurisdiction  to  Supreme  Court;  Watkins  v.  King, 
118  Fed.  532,  56  C.  C.  A.  290,  holding  Circuit  Court  of  Appeals  juris- 
diction over  suit  resting  on  diverse  citizenship  not  defeated  by  introduc- 
tion of  objection  to  State  statute  as  evidence  on  ground  of  uncon- 
stitutionality. 

Distinguished  in  Kansas  City  Northwestern  R.  R.  Co.  t.  Zimmerman, 
210  U.  S.  38,  52  L.  Ed.  1086,  28  Sup.  Ct.  730,  direct  appeal  on  juris- 
dictional question  does  not  lie  to  this  court  where  objection  to  jurisdic- 
tion of  Circuit  Court  was  based  on  objection  to  jurisdiction  of  State  f. 
court  where  proceeding  started. 

Intention  of  Judiciary  Act  of  1891,  §  6,  was  not  to.  glYe  two  appeals. 

Approved  in  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  73,  74, 
47  L.  Ed.  714,  23  Sup.  Ct.  605,  reversing  for  want  of  jurisdiction  decree 
of  Circuit  Court  of  Appeals,  affirming  Circuit  Court  judgment  where 
cause  did  not  rest  on  diverse  citizenship;  Huguley  Mfg.  Co.  v.  Galeton 
Cotton  MHls,  184  U.  S.  294,  295,  46  L.  Ed.  548,  22  Sup.  Ct.  454,  holding 
no  right  of  appeal  from  Circuit  Court  of  Appeals  is  given  in  cases  where 
decree  is  made  final  by  act  of  1891,  by  provision  for  review  ''by  certiorari 
or  otherwise." 
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DeciBion  of  Circuit  Court  of  Appeals  is  reviewable  by  the  Supreme 
Court  where  Federal  question. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  8.  380,  48 
L.  Ed.  1029,  24  Sup.  Ct.   696,  following  rule. 

Appeal  lies  to  Supreme  Court  where  there  is  a  substantial  Federal 
question. 

Approved  in  Terry  v.  Bird,  129  Fed.  693,*  64  C.  C.  A.  160,  Supreme 
Court  has  exclusive  jurisdiction  of  appeal  by  Indian  concerning  his  right 
to  land  under  treaty. 

Writ  of  error  lies  from  Supreme  Court  where  case  rests  partially  on  con- 
stitutional question. 

Approved  in  gpreckels  Sugar  Ref .  Co.  v.  McClain,  192  U.  S.  409,  410, 
48  L.  Ed.  600,  24  Sup.  Ct.  379,  holding  judgment  of  Court  of  Appeals  in 
suit  to  recover  amount  of  tax  exacted  under  War  Revenue  Act  of  1898 
may  be  reviewed  in  Supreme  Court  as  of  right. 

Where  plaintiff's  pleading  shows  right  based  on  Federal  law,  Supreme 
Court  has  exclusive  appellate  Jurisdiction. 

Approved  in  Fidelity  Mutual  Life  Assn.  v.  Mettler,  186  U.  S.  315,  46 
L.  Ed.  929,  22  Sup.  Ct.  665,  overruling  motion  to  dismiss  writ  of  error 
from  Supreme  Court  to  Circuit  Court  in  case  involving  validity  of  Texas 
statute  awarding  damages  against  insurance  companies;  Filhoil  v. 
Jkfaurice,  185  U.  S.  110,  46  L.  lUL  828,  22  Sup.  Ct.  561,  holding  writ  of 
error  properly  taken  to  Supreme  Court  from  Circuit  Court  of  Appeals, 
decree  in  case  rosting  entirely  on  constitutional  question;  Wright  v. 
MacFarlane,  122  Fed.  774,  58  C.  C.  A.  570,  holding  Circuit  Court  of  Ap- 
peals has  no  jurisdiction  of  appeal  in  case  resting  entirely  on  constitu- 
tional questions;  California  Oil  etc.  Co.  v.  Miller,  115  Fed.  1017,  52 
C.  C.  A.  681,  dismissing  appeal  to  Circuit  Court  of  Appeals  whero  case 
I'ested  solely  upon  construction  of  laws  of  United  States;  Owensboro  v. 
Owensboro  Water-Works  Co.,  115  Fed.  321,  323,  53  C.  C.  A.  146,  hold- 
ing where  plaintiff's  pleadings  clearly  disclose  case  based  on  contention 
that  State  law  contravenes  Federal  Constitution^  appeal  is  exclusive  to 
Supreme  Court ;  Seattle  v.  Thompson,  114  Fed.  97,  52  C.  C.  A.  44,  hold- 
ing under  Judiciary  Act  of  1891,  §  5,  Supreme  Court's  appellate 
jurisdiction  in  cases  involving  controversy  as  to  right  depending  on 
Constitution  is  exclusive. 

Constitutional  questions  arising  in  suits  based  on  diverse  dtiiensbip  do 
not  disqualify  Circuit  Court  of  Appeals. 

Approved  in  Wirgman  v.  Persons,  126  Fed.  456,  62  C.  C.  A.  63,  holding 
on  appeal  to  Circuit  Court  of  Appeals  questioning  Circuit  Court's  juris- 
diction and  rulings  on  merits,  case  may  be  certified  or  decided;  Keyser 
V.  Lowell,  117  Fed.  401,  54  C.  C.  A.  674,  holding  Cirouit  Court  of  Appeals 
has  jurisdiction  to  determine  validity  of  State  statute  in  suit  resting 
originally  on  diverse  citizenship. 


797  FAIRBANKS  v.  UNITED  STATES.    181 U.  S.  283-323 

Distinguished  in  St.  Louis  Cotton  Compress  Co.  v.  American  Cotton 
Co.,  126  Fed.  202,  60  C.  0.  A.  80,  holding  Supreme  Court  under  act 
creating  Circuit  Court  of  Appeals  haa  jurisdiction  to  review  service  of 
summons  by  Circuit  Court. 

181  U.  S.  283-323,  46  L.  Ed.  882,  21  Bup.  Ot.  648»  FAIBBANK  ▼.  UNITED 
STATES. 

Stamp  tax  on  foreign  bill  of  lading  la  void  as  duty  on  exports. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  200  U.  S.  491, 
60  L.  Ed.  670,  26  Sup.  Ct.  327,  reaffirming  rule;  Thames  &  Mersey 
Marine  Ins  Co.  v.  United  States,  217  Fed.  683,  and  Thames  etc.  Marine 
Ins.  Co.  V.  United  States,  237  U.  S.  27,  Ann.  Oaa.  1916B,  1087,  69  L.  Ed. 
824,  36  Sup.  Ct.  496,  both  holding  tax  on  policy  of  marine  insurance  on  ex- 
ports is  void;  Hvoslet  v.  United  States,  217  Fed.  681,  and  United  States 
V.  Hvoslef,  237  U.  S.  14,  17,  Ann.  OaB.  1916A,  286,  69  L.  Ed.  819,  36 
Sup.  Ct.  469,  both  holding  tax  on  charter-party  of  vessel  exclusively  for 
foreign  ports  is  void ;  Selliger  v.  Kentucky,  213  U.  S.  207,  68  1m  Ed.  766, 
29  Sup.  Ct.  449,  warehouse  receipts  for  goods  not  within  State  are  not 
taxable  in  State;  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania,  198  U.  S.  366, r 
49  L.  Ed.  1083,  26  Sup.  Ct.  669,  State  cannot  tax  coal  mined  in  State 
but  sent  out  for  purpose  of  sale  at  time  of  appraisement;  Dooley  v. 
United  States,  183  U.  S.  154,  155,  161,  162,  166,  46  L.  Ed.  130,  131,  138, 
134,  22  Sup.  Ct.  64,  66,  68,  upholding  Foraker  Act  of  1900  imposing  duties 
upon  goods  imported  into  Porto  Rico  from  United  States;  Downes  v. 
Bidwell,  182  U.  S.  292,  293,  46  L.  Ed.  1108,  1109,  21  Sup.  Ct.  789,  up- 
holding Foraker  Act  imposing  duties  upon  imports  from  Porto  Rico; 
Ex  parte  Eaglesfield,  180  Fed.  562,  holding  void  State  tax  on  cargo  of 
interstate  commerce;  Myers  v.  United  States,  140  Fed.  651,  action  of 
Quebec  in  charging  lower  license  fees  for  cutting  timber  when  made  into 
pulp  in  Canada  is  "export  duty";  New  York  &  Cuba  Mail  S.  S.  Co.  v. 
United  States,  125  Fed.  320,  holding  unconstitutional  provision  of  War 
Revenue  Act  of  1898,  imposing  stamp  tax  on  manifests  for  clearance  of 
cargo  of  ships  for  foreign  ports;  State  v.  AUgeyer,  110  La.  840,  34 
South.  799,  holding  license  tax  on  business  of  buying  cotton  for  export 
is  tax  on  exports  within  constitutional  prohibition;  State  v.  Chicago  etc. 
Ry.  Co.,  128  Wis.  648,  108  N.  W.  626,  tax  on  gross  income  of  railway 
company,  direct  tax;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  369, 
47  L.  Ed.  606,  23  Sup.  Ct.  332,  majority  holding  carriage  of  lottery 
tickets  between  States  by  interstate  express  company  constitutes  inter- 
state conunerce  and  is  subject  to  power  of  Congress  to  prohibit. 

Distinguished  in  New  York  v.  Reardon,  204  U.  S.  168,  9  Ann.  Oaa, 
736,  61  L.  Ed.  421,  27  Sup.  Ct.  188,  tax  on  stock  transfers  is  not  void  as 
depriving  nonresident  owner  of  property  without  due  process  of  law; 
Thomas  v.  United  States,  192  tJ.  S.  371,  48  L.  Ed.  484,  24  Sup.  Ct.  306 
(affirming  United  States  v.  Thomas,  115  Fed.  209),  upholding  War 
Revenue  Act  of  1898,  imposing  tax  on  memoranda  of  certain  sales  of 


/ 


181 U.  S.  283-^23      NOTES  ON  U.  S.  REPORTS.  798 

shares  of  railroad  stock;  Armour  Packing  Co.  t.  United  States,  153  Fed. 
13;  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  amended  Interstate  Com- 
merce Act  of  1887  does  not  lay  tax  on  articles  exported  from  any  State. 

Porpose  of  constitutional  restriction  as  to  taxation  of  exports  is  tliat  all 
exportation  sliaU  be  free  from  national  burden. 

Approved  in  dissenting  opinion  in  Cornell  v.  Coyne,  192  U.  S.  436, 
48  L.  Ed.  511,  24  Sup.  Ct.  388,  389,  majority  upholding  under  act  of 
June  6,  1896|  same  tax  on  filled  cheese  manufactured  for  export  as  on 
other  filled  cheese. 

Distinguished  in  Cornell  v.  Coyne,  192  U.  S.  429,  48  L.  iSd.  509,  24 
Sup.  Ct.  385,  upholding  act  of  June  6,  1896,  sanctioning  imposition  of 
same  manufacturing  tax  on  filled  cheese  for  export  as  on  any  other 
filled  cheese. 

Tax  on  marine  insurance  policy  on  exports  as  tax  on  artides  ex- 
ported.   Note,  Ann.  Gas.  1915D,  1090. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  660. 

Probibition  or  limitation  placed  on  power  of  Congress  should  be  en- 
forced in  spirit  and  entirety. 

Approved  in  Keller  v.  United  States,  213  U.  S.  149, 16  Ann.  Gas.  1066, 
53  L.  Ed.  741, 29  Sup.  Ct.  470,  holding  void  act  making  it  felony  to  harbor 
alien  prostitute  without  knowledge  of  alienage  as  beyond  power  of  Con- 
gress ;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S.  620, 
53  L.  Ed.  360^  29  Sup.  Ct.  214,  State  court  may,  in  absence  of  action  by 
Congress,  compel  interstate  carrier  to  furnish  equal  local  switching  ser- 
vice; Kansas  v.  Colorado,  206  U.  S.  91,  51  L.  Ed.  972,  27  Sup.  Ct.  655, 
Cong^ress  has  no  power  to  control  flow  of  streams  within  limits  of  State 
except  for  purposes  of  navigation ;  Puritan  Coal  Min.  Co.  v.  Pennsylvania 
R.  Co.,  237  Pa.  446,  Ann.  Gaa.  1914B,  87,  85  Atl.  434,  holding  State  court 
had  jurisdiction  of  action  to  prevent  unjust  discrimination  by  carrier, 
other  than  that  denounced  by  Federal  law. 

Doubt  in  interpretation  of  statute  should  be  resolved  by  contemporane- 
ous and  practical  construction  by  those  charged  with  its  execution. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  473,  69  L.  Ed. 
681,  35  Sup.  Ct.  309,  upholding  power  of  President  to  withdraw  oil  land^ 
from  sale;  Pittsburgh  Melting  Co.  v.  Baltimore  &  0.  R.  Co.,  229  Fed. 
221,  applying  rule  in  construing  act  of  June  30,  1906,  relating  to  meat 
inspection;  Tucker  v.  Williamson,  229  Fed.  211,  following  departmental 
ruling  in  determining  what  practices  were  legitimate  and  professional 
to  warrant  issuance  of  license  under  Narcotic  Act  of  1914;  Baker  v. 
Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  construing  Reclamation  Act  of 
1902  with  reference  to  debates  thereon  and  subsequent  acts  of  Cong^ress 
construing  it;  Board  of  Commissioners  of  Onslow  County  t.  Tollman, 
145  Fed.  767,  76  C.  C.  A.  317,  constitutional  provision  that  ayes  and 
nays  should  be  entered  on  journal  sfttisfied  by  entry  of  ayes  alone; 
Knight  V.  Shelton,  134  Fed.  434,  constitutional  provision  that  amend- 
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ment  most  receive  majority  of  those  voting  not  satisfied  by  mere  majority 
of  votes  on  amendment;  Police  Jury  v.  Staff ord,  129  La.  464,  56  South. 
369y  erroneous  interpretation  in  practice  of  clear  statute  is  not  entitled 
to  any  weight;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co., 
188  U.  S.  137,  47  L.  Ed,  418,  23  Sup.  Ct.  313,  majority  holding  grant  to 
Northern  Pacific  Company  of  1864  does  not  so  vest  in  company  alternate 
sections  within  exterior  limits  as  to  preclude  bona  fide  settlement  before 
definite  location  of  road. 

Distinguished  in  United  States  v.  Southern  Pac,  R.  R.  Co.,  184  U.  S. 
56,  46  L.  Ed.  429,  22  Sup.  Ct.  288,  holding  persons  contracting  with 
Southern  Pacific  Company  for  unpatented  lands  apparently  within  its 
grant  are  protected  by  act  of  1887  as  to  all  purchases  before  final  ad- 
justment. 

Miscellaneous.  Cited  in  United  States  v.  Chavez,  228  U.  S.  530,  §7 
L.  Ed.  951,  33  Sup.  Ct.  595,  to  point  that  ''export,"  as  used  in  act  pro- 
hibiting exportation  of  munitions,  refers  to  shipment  from  United  States, 
whether  delivered  or  not;  Atkinson  v.  Woodmansee,  68  E^n.  90,  64 
L.  R.  A.  325,  74  Pac.  647,  as  quoting  Chief  Justioe  Marshall's  statement 
as  to  supremacy  of  Constitution. 

181  V.  8.  324-370,  46  L.  Ed.  879,  21  Sup.  Ot  626,  FBENOH  y.  BARKKB 
ASPHALT  PAVINO  €0. 

Fifth  amendment  does  not  apply  to  States. 
Approved  in  Barton  v.  Kimmerley,  165  Ind.  610,  76  N.  E.  250,  reaffirm- 
ing rule. 

Mode  of  assessment  on  all  property  benefited  or  abutting  property  only 
is  question  of  legislative  expediency. 

Approved  in  Minnesota  etc.  Land  Co.  v.  Billings,  111  Fed.  974,  975, 
50  C.  C.  A.  70,  upholding  Billings  city  charter,  Montana,  for  creation  of 
special  taxing  district  including  property  benefited  by  sewer,  to  bear  cost 
of  same ;  Matthews  v.  Kimball,  70  Ark.  454,  66  S.  W.  655,  holding  under 
Sandf .  &  H.  Dig.,  §  5321,  authorizing  city  to  tax  all  realty  or  that  in 
any  district  for  street  and  sewer  construction,  city  has  discretion  in 
forming  tax  district;  Hackworth  v.  Ottnmwa,  114  Iowa,  471,  87  N.  W. 
426,  upholdng  Code  1897,  §  818,  for  assessing  cost  of  a^y  street  improve- 
ment as  special  tax  against  abutting  property  according  to  frontage; 
Smith  V.  Mayor  etc  of  Worcester,  182  Mass.  233,  234,  235,  65  N.  E.  41, 
42,  upholding  Stats.  1867,  c.  106,  authorizing  city  of  Worcester  to  lay 
sewers,  assessing  cost  on  property  owners  abutting  thereon  or  whose  es- 
tate may  be  benefited  thereby;  Heman  v.  Gilliam,  171  Mo.  264,  71  S.  W. 
164,  upholding  St.  Louis  ordinance  charging  cost  of  street  grading  to 
abutting  lots  according  to  "front-foot  rule";  Prior  v.  Construction  Co., 
170  Mo.  448,  452,  71  S.  W.  207,  208,  upholding  St.  Louis  city  charter 
authorizing  constructiop  of  sewers  at  cost  of  abutting  property  according 
to  area  rule ;  People  v.  Pitt,  169  N.  Y.  529,  62  N.  E.  665,  upholding  Laws 
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1899,  e.  128,  providing  for  assessment  per  linear  foot  of  sewer  to  be  paid 
by  abutting  owners. 

Apportionment  of  entire  cost  of  street  Improvement  on  abntting  lots 
according  to  ftontage,  without  preliminary  liearing  as  to  benefits,  may  be 
authorised  by  legislature,  and  this  does  not  constitute  taking  of  property 
without  -due  process  of  law. 

Approved  in  Brown  v.  Drain,  187  U.  S.  635,  47  L.  Ed.  348,  23  Sup.  Ct. 
842;  Schulte  v.  Heman,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup.  Ct.  862; 
City  Council  of  .Montgomery  v.  Moore,  140  Ala.  646,  37  South.  293 ;  Voris 
V.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70  N.  E.  252;  Barber  Asphalt 
Pav.  Co.  V.  Munn,  185  Mo.  564,  83  S.  W.  1065,  and  Ross  v.  Gates,  183 
Mo.  347,  81  S.  W.  1108,  aU  reaffirming  rule ;  St.  Louis  etc.  Land  Co.  v.  Kan- 
sas City,  241  U.  S.  430,  60  L.  Ed.  1080,  36  Sup.  Ct.  647,  upholding  assess- 
ment, in  supplemental  curative  proceedings  for  benefits  from  widening  of 
street,  of  property  omitted  from  original  proceeding;  Gast  Realty  etc.  Co. 
V.  Schneider  Granite  Co.,  240  U.  S.  58,  60  L.  Ed.  525,  36  Sup.  Ct.  255,  hold- 
ing ordinance  establishing  taxing  district  for  street-paving  void  under 
Fourteenth  Amendment  by  reason  of  location  of  boundaries  fixed;  Myles 
Salt  Co.  V.  Board  of  Commrs.  of  the  Iberia  etc.  Drainage  District,  239 
U.  S.  485,  60  L.  Ed.  396,  36  Sup.  Ct.  206,  holding  inclusion  of  elevated 
land  in  drainage  district  by  State  authority  was  arbitrary  and  in  viola- 
tion of  Fourteenth  Amendment ;  Houck  v.  Little  River  Drainage  Dis- 
trict, 239  U.  S.  263,  265,  60  L.  Ed.  278,  276,  36  Sup.  Ct.  60,  charter  of 
taxing  district  does  not  constitute  contract  that  laws  it  was  created  to 
administer  will  not  be  changed;  Wagner  v.  Leser,  239  U.  S.  218,  219, 
60  L.  Ed.  327,  36  Sup.  Ct.  69,  upholding  assessment  on  abutting  prop- 
erty for  improvement  previonsly  made;  Laurel  Hill  Cemetery  v.  San 
Francisco,  216  U.  S.  365,  54  L.  Ed.  619,  30  Sup.  Ct.  301,  upholding  deci- 
sion of  State  court  sustaining  ordinance  prohibiting  burial  of  dead  in 
city;  Cleveland  etc.  Ry.  Co.  v.  Porter,  210  U.  S.  185,  52  L.  Ed.  1015,  28 
Sup.  Ct.  647,  upholding  statute  classifying  owners  of  property  within 
certain  distance  of  street  and  providing  for  taxes  thereon  for  street  im- 
provement; Martin  v.  District  of  Columbia,  205  U.  S.  139,  61  L.  Ed.  744, 
27  Sup.  Ct.  440,  upholding  assessment  for  street  improvement;  Louisville 
etc.  R.  R.  Co.  V.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  434,  49  L.  Ed.  822, 
25  Sup.  Ct.  466,  railroad  right  of  way  assessable  for  street  improvements ; 
Seattle  v.  Kelleher,  195  U.  S.  358,  49  L.  Ed.  235,  25  Sup.  Ct.  44,  entire 
cost  of  street  extension  and  planking  assessable  by  frontage  rule  against 
land  owner  beyond  where  planking  stops;  Hibben  v.  Smith,  191  XJ.  S. 
326,  48  L.  Ed.  201,  24  Sup.  Ct.  92,  holding  property  owner  is  accorded 
due  process  in  matter  of  street  assessment  where  opportunity  is  given 
to  be  heard  before  board  maBng  assessment;  Schaefer  v.  Werling,  188 
U.  S.  518,  47  L.  Ed.  572,  23  Sup.  Ct.  449,  upholding  State  statute  as  con- 
strued by  State  courts  authorizing  apportionment  of  cost  of  street  im- 
provements upon  abutting  owners  according  to  frontage;  Chadwick  v. 
Kelley,  187  U.  S.  544,  47  L.  Ed.  294,  23  Sup.  Ct.  177,  upholding  Louisiana 
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State  statute  aathorizing  imposition  of  three-fourths  of  the  cost  of  street 
paving  upon  abutting  property  according  to  frontage;  Parrell  v.  West 
Chicago  Park  Commissioners,  181  U.  S.  404,  45  L.  Ed.  926,  21  Sup.  Ct. 
609,  sustaining  assessments  for  improvement  of  Douglas  boulevard  in 
West  Chicago;  Shumate  v.  Heman,  181  U.  S.  403,  45  L.  Ed.  924,  21  Sup. 
Ct.  645,  sustaining  assessment  made  under  St.  Louis  charter  and  ordi- 
nance to  cover  cost  of  sewer;  Wormley  v.  District  of  Columbia,  181  U.  S. 
402,  45  L.  Ed.  922,  21  Sup.  Ct.  609,  upholding  assessment  on  authority 
of  principal  case;  Detroit  v.  Parker,  181  U.  S.  401,  45  L.  Ed.  921,  21 
Sup.  Ct.  625,  upholding  assessment  per  front  foot  on  abutting  property 
for  street  improvements  authorized  by  Detroit  charter  and  ordinance; 
Cass  Farm  Co.  v.  Detroit,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645, 
upholding  city  charter  and  ordinances  of  Detroit  authorizing  assessment 
of  cost  of  paving  upon  abutting  property  according  to  frontage ;  Webster 
V.  Fargo,  181  U.  S.  395,  45  L.  Ed.  914,  21  Sup.  Ct.  624,  upholding  North 
Dakota  statute  creating  special  taxing  districts,  and  imposing  cost  of 
street  improvement  ux>on  property  situated  therein  according  to  frontage ; 
Tonawanda  v.  Lyon,  181  U.  S.  392,  45  L.  Ed.  911,  21  Sup.  Ct.  611,  up- 
holding New  York  statutes  authorizing  assessment  of  entire  cost  of  street 
pavement  against  abutting  owners  according  to  frontage;  Manufac- 
turer's light  etc.  Co.  V.  Ott,  215  Fed.  944,  statute  creating  West  Virgfinia 
public  service  commission  is  not  void  as  authorizing  taking  property  with- 
out due  process,  because  not  providing  for  notice  and  hearing  before 
fixing  rates;  Curtice  Bros.  Co.  v.  Barnard,  209  Fed.  593, 126  C.  C.  A.  411, 
State  may  prohibit  use  of  benzoate  of  soda  as  food  preservative  where 
question  of  its  harmfulness  is  scientific  one  still  open;  Cleneay  v.  Nor- 
wood, 137  Fed.  965,  allegation  that  improvement  was  made. without  notice 
to  complainants  does  not  aver  noncompliance  with  statutory  require- 
ments; Underground  R.  R.  Co.  v.  New  York,  116  Fed.  960,  upholding 
New  York  Rapid  Transit  Act  of  1891,  authorizing  rapid  transit  board  to 
contract  with  firm  deemed  most  qualified  to  biiild  under  street  railroad; 
Boise  City  v.  Wilson,  113  Fed.  1017,  51  C.  C.  A.  683,  reversing  judgment 
holding  invalid  assessments  levied  in  accordance  with  "front-foot  rule''; 
Brown  v.  Drain,  112  Fed.  584,  upholding  assessment  under  Cal.  Stats. 
1893,  p.  89,  requiring  resolution  of  intention  giving  owners  opportunity 
to  file  remonstrances  before  making  of  assessment-roll;  Zehnder  v.  Bar- 
ber Asphalt  Pav.  Co.,  108  Fed.  571,  upholding  Ky.  Stats.,  §§  2832-2839, 
for  sx)ecial  assessments  upon  property  in  each  fourth  of  a  square  accord- 
ing to  area;  Coffman  v.  St.  Francis  Drainage  District,  83  Ark.  58,  103 
S.  W.  181,  enjoining  assessments  on  lands  not  benefited  by  construction 
of  drainage  system ;  St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors 
of  Red  River  Levee  District,  81  Ark.  566,  99  S.  W.  844,  holding  track  of 
railway  included  in  levee  district  assessable  for  cost  of  improvement; 
Porter  v.  Waterman,  77  Ark.  386,  91  S.  W.  755,  levee  district  taxes  may 
be  imposed  on  property  according  to  value  and  not  benefits;  Ahem  v. 
XVni— 51 
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Board  Imp.  Dist.,  69  Ark.  76,  sustaining  assessment  levied  under  act  of 
May  8,  1899,  amending  sections  5333,  5334,  Sandf .  &  H.  Dig.,  according 
to  value  of  property  and  assessed  benefits;  Thomas  v.  Pridham,  171  Cal. 
106,  153  Pac.  936,  road  district  improvement  act  not  void  because  per- 
mitting assessment  on  basis  of  value  rather  than  benefit  conferred;  Clute 
V.  Turner,  157  Cal.  81,  106  Pac.  243,  upholding  statute  providing  for 
la3ning  out  streets  and  assessment  on  district  benefited;  Duncan  v. 
Ramish,  142  Cal.  691,  692,  693,  76  Pac.  663,  holding  where  land  owner 
fails  to  file  petition  of  remonstrance  as  provided  by  Statutes  of  1891,  he 
cannot  attack  assessment  for  street  improvements ;  Belser  v.  Allman,  134 
Cal.  400  (see  66  Pac.  493),  upholding  Street  Improvement  Act  of  1891 
for  assessment  for  street  improvements  after  notice;  Phipps  v.  Denver, 
57  Colo.  215,  140  Pac.  801,  upholding  statute  providing  benefits  of  open- 
ing alley  be  paid  by  abutting  owners;  Macfarland  v.  Umhau,  34  App. 
D.  C.  118,  upholding  act  of  Congress  for  widening  street  and  assessment 
of  half  damages  for  land  taken  on  abutting  owners;  Henderson  v.  Mac- 
farland, 33  App.  D.  C.  318,  upholding  act  of  Congress  for  street  exten- 
sion and  assessment  of  damages  and  benefits  against  land  condemned; 
Anderson  v.  Ocala,  67  Fla.  208,  62  L.  R.  A.  (N.  S.)  287,  64  South.  777, 
Naylor  v.  Harrisonville,  207  Mo.  353,  105  S.  W.  1078,  Block  v.  Patrick, 
35  Okl.  412,  130  Pac.  589,  Shultise  v.  Town  of  Taloga,  42  Okl.  72,  140 
Pac.  1192,  and  Georgia  etc.  Banking  Co.  v.  Town  of  Decatur,  137  Ga. 
542,  40  L.  R.  A.  (N.  S.)  935,  73  S.  E.  832,  all  holding  railroad  right  of 
way  abutting  sewer  subject  to  assessment  therefor;  Lanham  &  Sons  Co. 
v.  Rome,  136  Ga.  402,  71  S.  E.  772,  upholding  statute  providing  for 
assessing  cost  of  street-paving  on  abutting  owners;  People  v.  Spring 
Lake  Drainage  etc.  District,  253  111.  495,  97  N.  E.  1049,  drainage  district 
is  municipal  corporation  for  special  purpose  with  powers  essential  for 
that  purpose;  Baldwin  v.  Moroney,  173  Ind.  577,  30  L.  R.  A.  (N.  S.)  761, 
91  N.  E.  5,  State  may  give  assessment  lien  for  drainage  priority  over 
pre-existing  mortgages;  Pittsburgh  etc.  Ry.  Co.  v.  Hartford  City,  170 
Ind.  683,  20  L.  R.  A.  (N.  S.)  461,  85  N.  E.  363,  upholding  ordinance  re- 
quiring that  railroad  maintain  electric  lights  at  street  intersections; 
State  ex  rel.  Board  of  Commrs.  v.  Board  of  Commrs.  of  Marion  County, 
170  Ind.  611,  85  N.  E.  518,  upholding  statute  providing  for  improvement 
of  county  line  highways  on  petition  of  owners  in  adjacent  townships; 
Edwards  v.  Cooper,  168  Ind.  66,  79  N.  E.  1051,  holding,  under  statute, 
board  of  public  works  after  hearing  resolution  to  construct  district  sewer, 
could  modify  resolution  without  further  hearing  to  provide  branch  sewer ; 
Leibole  v.  Traster,  41  Ind.  App.  284,  83  N.  E.  783,  holding  construction  of 
sewer  unauthorized,  under  statute,  where  based  on  engineer's  reports 
alone;  Martin  v.  Wills,  157  Ind.  155,  157,  60  N.  E.  1022,  upholding  Bar- 
rett law  of  1899,  for  assessment  of  cost  of  street  improvement  against 
property  benefited  according  to  benefit  regardless  of  value  of  property; 
In  re  Nishnabotna  River  Imp.  Dist.,  145  Iowa,  141,  123  N.  W,  773,  re- 
versing order  of  supervisors  establishing  drainage  district  as  not  for  best 
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interests  of  land  owners;  Swanson  v.  Ottumwa,  118  Iowa,  191,  91  N.  W. 
1058,  upholding  Code,  §§  742-745,  providing  fixed  plan  for  taxation  for 
creation  of  sinking  fund  for  construction  of  waterworks;  Union  Pac.  R. 
Co.  V.  Abilene,  78  Kan.  825,  98  Pac.  226,  statute  providing  for  street 
sprinkling  held  void  as  discriminatory  against  certain  classes  of  property 
owners ;  Kansas  City  v.  Gibson,  66  Kan.  503,  72  Pac.  223,  upholding  Gen. 
Stats.  1901,  §  740,  authorizing  assessments  on  city  lots  for  construction 

.  of  sewers ;  Barfield  v.  Gleason,  111  Ky.  516,  63  S.  W.  969,  upholding  Ky. 
Stats.,  §  2838,  providing  for  original  construction  of  streets  at  exclusive 
cost  of  abutting  owners  according  to  area;  Shaw  v.  Board  of  Commrs., 
138  La.  937,  70  South.  917,  enjoining  collection  of  tax  assessed  by  drain- 
age district  on  property  improperly  included;  Shreveport  v.  Shreveport 
Traction  Co.,  134  La.  572,  64  South.  415,  abutting  owner  cannot  contest 
assessment  for  street-paving  on  ground  that  his  property  not  benefited; 
Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  125  La.  587,  51  South.  652,  city 
may  require  railroad  to  pay  cost  of  relaying  tracks  in  street  on  paving  of 
street;  Burguieres  v.  Sanders,  111  La.  Ill,  35  South.  479,  upholding 
drainage  assessment  on  all  property  within  district  according  to  value; 
Harton  v.  Town  of  Avondale,  147  Ala.  464,  465,  41  South.  936,  937,  Dyer 
V.  Woods,  166  Ind.  56,  76  N.  E.  628,  Vogt  v.  Oakdale,  166  Ky.  813,  179 
S.  W.  1038,  City  of  Kinston  v.  Wooten,  150  N.  C.  300,  63  S.  E.  1063, 
Fourmy  v.  Town  of  Franklin,  126  La.  152,  52  South.  250,  City  of  Crow- 
ley V.  Police  Jury,  138  La.  503,  70  South.  492,  Heavner  v.  City  of  Elkins, 

^69  W.  Va.  257,  258,  Amu  Gas.  191SA,  653,  52  L.  R.  A.  (N.  S.)  1035,  71 
S.  E.  185,  186,  and  Bassett  v.  Mayor  etc.  of  Ocean  City,  118  Md.  120, 
121,  122,  84  Atl.  264,  265,  all  upholding  assessment  of  cost  of  sidewalk 
on  abutting  owners ;  Lyon  v.  Mayor  etc.  of  Town  of  Hyattsville,  125  Md. 
311,  Ann.  Gas.  1916E,  765,  93  Atl.  921,  abutting  owner  cannot  object  to 
sewer  assessment  on  ground  that  he  is  not  benefited  by  sewer;  Driscoll 
V.  Inhabitants  of  Northbridge,  210  Mass.  154,  96  N.  E.  60,  upholding 
order  reducing  sewer  assessments ;  Ward-  v.  Newton,  181  Mass.  434,  63 
N.  E.  1065,  overruling  exceptions  to  assessments  for  street-watering  in 
front  of  petitioner's  land  imposed  under  Stats.  1897,  c.  419;  Stevens  v. 
Port  Huron,  149  Mich.  547,  12  Ann.  Gas.  608,  113  N.  W.  292,  holding 
void  statute  authorizing  assessment  of  cost  of  street  sprinkling  on  abut- 
ting land  without  reference  to  benefits;  State  ex  rel.  Oliver  Iron  Mining 
Co.  V.  City  of  Ely,  129  Minn.  60,  Ann.  Gas.  1916B,  189.  151  N.  W.  548, 
special  assessment  on  front-foot  rule  is  valid;  State  v.  Cudahy  Pack- 
ing Co.,  103  Minn.  427,  115  K.  W.  1040,  upholding  increased  assessment 
made  by  board  of  equalization  without  notice;  Woodman  v.  Blue  Grass 
Land  Co.,  101  Minn.  493,  118  Am.  St.  Rep.  647,  11  L.  R.  A.  (N.  S.)  277, 
112  N.  W.  1035,  holding  ''special  benefit"  in  railway  condemnation  pro- 
ceedings did  not  include  probable  increased  value  of  land  for  quarrying  or 
commercial  purposes;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  16, 
104  N.  W.  569,  well-founded  claim  of  over-valuation  will  not  invalidate 
assessment;  State  v.  Robert  P.  Lewis  Co.,  82  Minn.  403,  86  N.  W.  612, 
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upholding  Spec.  Laws  1885,  §§  26,  27,  St.  Paul  city  charter,  for  assess- 
ment of  annual  frontage  tax  on  lots  abutting  on  streets  where  water- 
pipes  are  laid;  Wilzinski  v.  Greenville,  85  Miss.  399,  37  South.  808,  cost 
of  sidewalk  may  be  assessed  according  to  frontage;  McGhee  v.  Walsh, 
249  Mo.  284,  290,  291,  292,  155  S.  W.  449,  451,  452,  upholding  inclusion 
of  certain  lots  by  town  council  in  sewer  district;  Gilsonite  Const.  Co.  v. 
St.  Louis  etc.  Ry.  Co.,  240  Mo.  656,  144  S.  W.  1087,  holding  charter  arid 
ordinance  in  effect  assessing  railroad  right  of  way  for  street  improve- 
ments is  not  violative  of  State  or  Federal  Constitution;  State  v.  Bates, 
236  Mo.  286,  138  S.  W.  487,  holding  levy  and  collection  of  assessments 
under  statute  providing  for  creating  levee  districts  not  violative  of  due 
process  clause;  Fruin-Bambrick  Const.  Co.  v.  St.  Louis  Shovel  Co.,  211 
Mo.  531,  111  S.  W.  88,  charter  provision  for  forming  assessment  districts 
for  street  improvement  held  valid;  Heman  Construction  Co.  v.  Wabash 
R.  Co.,  206  Mo.  179, 121  Am.  St.  Rep.  649,  12  Ann.  Gas.  630,  12  L.  R.  A. 
(N.  S.)  112,  104  S.  W.  69,  railroad  right  of  way  in  street  improvement 
assessment  district  is  subject  to  assessment;  Meier  v.  St.  Louis,  180  Mo, 
408,  79  S.  W.  957,  upholding  street  assessment  laid  one-fourth  according 
to  frontage  and  three-fourths  on  district  according  to  value;  St.  Charles 
V.  Deemar,  174  Mo.  124,  73  S.  W.  469,  upholding  Sess.  Acts  1893,  §§  108, 
110,  for  apportionment  of  cost  of  street  improvement  by  "front-foot 
rule" ;  Pleadwell  v.  Missouri  Glass  Co.,  151  Mo.  App.  58,  131  S.  W.  943, 
city  may  levy  special  assessment  on  prox)erty  benefited  for  widening 
street ;  McMillan  v.  Butte,  30  Mont.  226,  227,  76  Pac.  204,  205,  upholding 
street  assessment  laid  according  to  area;  Portsmouth  Savings  Bank  v. 
Omaha,  67  Neb.  62,  93  N.  W.  235,  action  of  city  board  of  equalization  in 
regular  session  not  open  to  collateral  attack;  Ghranite  State  Land  Co.  v. 
Hampton,  77  N.  H.  181,  89  Atl.  844,  upholding  statute  authorizing  as- 
sessment of  property  specially  benefited  for  sewer  construction ;  Town  of 
Tarboro  v.  Staton,  156  N.  C.  509,  72  S.  E.  579,  upholding  assessment  for 
half  cost  of  curb  and  gutter  on  front-foot  basis;  Ellison  v.  Lamoure,  30 
N.  D.  49,  151  N.  W.  990,  upholding  special  assessment  for  sewer  con- 
struction; Missouri  etc.  Ry.  Co.  v.  Tulsa,  45  Okl.  396,  145  Pac.  403, 
determination  by  legislative  act  that  lots  abutting  street  improvement  on 
railroad  right  of  way  is  conclusive  on  court;  Kerker  v.  Bocher,  20  Okl. 
759,  763,  95  Pac.  993,  995,  upholding  assessment  for  street  improvement 
according  to  benefits  as  fixed  by  appraisers;  City  of  Perry  v.  Davis  & 
Younger,  18  Okl.  451,  458,  90  Pac.  871,  874,  upholding  statute  providing 
that  cost  of  sewer  be  assessed  on  land  in  district  regardless  of  improve- 
ments ;  Harrisburg  v.  McPherran,  200  Pa.  346,  347,  49  Atl.  991,  upholding 
act  of  May  23, 1889,  authorizing  assessment  of  cost  of  ori^nal  street  pav- 
ing in  built-up  portion  of  city  against  abutting  property  by  front-foot 
rule ;  Caughman  v.  Columbia  etc.  R.  Co.,  82  S.  C.  423,  64  S.  E.  242,  up- 
holding statutory  provision  for  ordering  improvement  in  railroad  con- 
struction or  operation  by  railroad  commission  on  notice  to  railroad; 
Hailey  v.  Mayor  etc.  of  Sioux  Falls,  28  S.  D.  126,  130,  132  N.  W.  706, 
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708,  assessment  on  one  district  for  two  main  sewers  held  void  as  exces- 
sively taxing  property  drained  by  one,  for  cost  of  both;  State  ex  rel. 
Bigham  v.  Powers,  124  Tenn.  577,  137  S.  W.  1115,  upholding  statute 
providing  for  drainage  districts;  Arnold  v.  Knoxville,  115  Tenn.  222,  90 
S.  W.  475,  upholding  special  street  assessments  on  abutting  property; 
City  of  Paris  v.  Brenneman,  59  Tex.  Civ.  472,  126  S.  W.  63,  charter  pro- 
vision for  assessment  for  cost  of  public  improvement  on  notice  and  hear- 
ing is  not  void  because  not  providing  for  appeal;  Durkee  v.  City  of 
Barre,  81  yt.^539,  71  Atl.  821,  upholding  statute  authorizing  assessment 
of  part  cost  of  street  improvement  on  abutting  owners  without  notice; 
Seattle  v.  McElwain,  75  Wash.  380, 134  Pac.  1091,  entire  cost  of  widening 
street  assessed  on  abutting  property ;  Bowes  v.  Aberdeen,  58  Wash.  548, 
30  L.  R.  A.  (N.  8.)  709,  109  Pac.  374,  upholding  statute  providing  for 
assessment  according  to  surface  for  filling  in  lowlands;  Northern  Pac. 
Ry.  Co.  V.  Seattle,  46  Wash.  681, 123  Am.  St.  Rep.  955, 12  L.  R.  A.  (N.  S.) 
121,  91  Pac.  247,  determination  of  city  council  that  railroad  right  of  way 
abutting  on  street  improvement  is  benefited  is  conclusive;  Chicago  etc. 
Ry.  Co.  V.  City  of  Janesville,  137  Wis.  13,  28  L.  R.  A.  (N.  S.)  1124,  118 
N.  W.  184,  upholding  assessment  by  front-foot  rule  of  fixed  proportion 
of  cost  of  sewer;  McGarvey  v.  Swan,  17  Wyo.  168,  169,  96  Pac.  712,  713, 
upholding  statute  providing  for  assessing  cost  of  sewer  on  adjacent  land 
according  to  area;  dissenting  opinion  in  Allen  v.  Davenport,  132  Fed. 
226,  65  C.  C.  A.  641,  majority  holding  that  curative  statute  cannot  vali- 
date assessment  decided  to  be  wholly  void. 

Distinguished  in  Iowa  Pipe  etc.  Co.  v.  Callanan,  125  Iowa,  363,  364, 
365,  106  Am.  St.  Rep.  311,  67  L.  R.  A.  408,  101  N.  W.  143,  144,  frontage 
assessment  void  which  taxes  lot  eight  feet  deep  at  same  rate  with  one 
one  hundred  and  twenty;  Harwood  v.  Street  Comrars.,  183  Mass.  349,  67 
N.  E.  363,  holding  invalid  assessment  made  without  regard  to  benefits 
and  under  an  unconstitutional  law,  Statutes  of  1891,  amended  1892; 
White  V.  Gove,  183  Mass.  334,  336,  337,  67  N.  E.  360,  361,  holding  invalid 
Stats.  1892,  c.  402,  p.  444,  assessing  cost  of  sewer  on  adjacent  lands  per 
lineal  foot  of  sewer  fronting  land;  Town  of  Tarboro  v.  Staton,  156 
N.  C.  513,  515,  516,  72  S.  E.  580,  581,  582,  majority  upholding  assessment 
for  half  cost  of  curb  and  gutter  on  front- foot  basis ;  Lathrop  v.  Racine, 
119  Wis.  475,  97  N.  W.  197,  denying  validity  to  assessment  imposing 
entire  cost  of  docks  on  riparian  owner  according  to  frontage  regardless 
of  benefits. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  accord- 
ing to  benefit.    Note,  Ann.  Oas.  1918A,  656,  657,  662. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
3  Ann.  Cas.  12. 

Assessment  for  improvements  by  front-foot  rule.    Note,  28  L.  R.  A. 
(N.  S.)  1145,  1146, 1149,  1181,  1199, 1200,  1201. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  133  Am.  St.  Rep.  939. 
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Personal  liability  of  property  owner  for' assessments  for  local  im- 
provements.   Note,  18  L.  B.  A.  (N.  8.)  1260. 

Laying  water-mains  at  abutters'  expense.    Note,  3  L.  B.  A.  (N.  8.) 
819. 

Courts  of  equity  will  prevent  depriTlng  of  property  without  due  process. 
Approved  in  White  v.  Tacoma,  109  Fed.  33,  36,  holding  courts  will  de- 
clare void  assessments  for  improvements  which  amount  to  taking  of 
property  without  compensation. 

Statutory  rule  imposing  4>urden  of  street  assessment  regardless  of  bene- 
fits is  unconstitutional. 

Approved  in  dissenting  opinion  in  Farrell  v.  West  Chicago  Park 
Commrs.,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  sus- 
taining assessments  for  improvement  of  Douglas  boulevard  in  West 
Chicago;  dissenting  opinion  in  Shumate  v.  Heman,  181  U.  S.  398,  45 
L.  Ed.  916,  21  Sup.  Ct.  645,  majority  upholding  charter  and  ordinances 
of  St.  Louis  authorizing  assessment  for  cost  of  sewer;  dissenting  opinion 
in  Wormley  v.  District  of  Columbia,  181  U.  S.  398,  45  L.  Ed.  916,  21  - 
Sup.  Ct.  645,  majority  affirming  judgment  sustaining  assessment;  dis- 
senting opinion  in  Detroit  v.  Parker,  181  U.  S.  398,  45  L.  Ed.  916,  21 
Sup.  Ct.  645,  majority  upholding  assessments  made  on  abutting  prop- 
erty by  city  of  Detroit  to  cover  cost  of  street  pavement;  dissenting 
opinion  in  Cass  Farm  Co.  v.  Detroit,  181  U.  S.  398,  45  L.  Ed.  916,  21 
Sup.  Ct.  645,  majority  upholding  Detroit  charter  and  ordinances  author- 
izing assessment  for  street  paving  upon  abutting  property  according  to 
frontage;  dissenting  opinion  in  Webster  v.  Fargo,  181  U.  S.  398,  45 
L.  Ed.  916,  21  Sup.  Ct.  645,  majority  upholding  North  Dakota  statute 
creating  special  taxing  districts  authorizing  imposing  cost  of  street  im- 
provement upon  property  situated  therein;  dissenting  opinion  in  Tona- 
wanda  v.  Lyon,  181  U.  E.  392,  45  L.  Ed.  911,  21  Sup.  Ct.  611,  majority 
upholding  New  York  statutes  authorizing  imposing  of  entire  cost  of 
street  improvement  against  abutting  property  according  to  frontage; 
dissenting  opinion  in  Wight  v.  Davidson,  181  U.  S.  386,  387,  388,  45 
L.  Ed.  907,  21  Sup.  Ct.  622,  majority  upholding  act  of  March  3,  1899, 
for  assessment  on  abutting  or  benefited  lands  one-half  damages  for 
land  condemned  for  new  streets  in  District  of  Columbia. 

Power  of  city  to  bind  paving  contractor  to  repair.    Note,  L.  B.  A, 
1915F,  861. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  B.  A.  54. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  State,  128  Wis.  644, 
108  N.  W.  581,  miscited  for  American  Sugar  Refining  Co.  v.  New  Or- 
leans, 179  U.  S.  89,  45  L.  Ed.  102,  21  Sup.  Ct.  43. 
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181  n.  8.  371-388,  46  Ii.  Ed.  900,  21  Sup.  Ot.  616,  WIGHT  ▼.  DAVIDSOK. 

Constitutional  rlgbt  against  unjust  taxation  may  be  wp^ved  by  those 
wbo  coiisent  to  such  action  to  their  property  as  wonld  otherwise  be  void. 

Approved  in  English  v.  Territory  of  Arizona,  214  U.  S.  365,  53  L.  !L  \ 
1034,  29  Sup.  Ct.  658,  one  promoting  improvement  and  protesting  assess- 
ment is  precluded  from  attacking  its  legality  on  ground  of  lack  of 
notice ;  Interstate  Consol  Street  Ry.  Co.  v.  Massachusetts,  207  U.  S.  84, 
85,  12  Ann.  Oas.  555,  52  L.  Ed.  114,  115.  28  Sup.  Ct.  26,  street  railway 
taking  charter  subject  to  general  laws  cannot  complain  prior  statute 
requiring  half-fare  carriage  of  school  children  is  unconstitutional. 

Act  of  Mar(A  3,  18999  providing  for  extension  of  street  in  District  of 
Columbia  and  assessment  of  benefits  and  damages  therefor,  is  valid  exercise 
of  power  of  Congress. 

Approved  in  Houck  v.  Little  River  Drainage  District,  239  U.  S.  263, 
264,  265,  60  L.  Ed.  278,  274,  275,  36  Sup.  Ct.  60,  charter  of  taxing  dis- 
trict does  not  constitute  contract  that  laws  it  was  created  to  administer 
will  not  be  changed;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36 
Sup.  Ct.  69,  upholding  Maryland  statute  for  special  tax  on  property  in 
Baltimore  at  specified  rate  per  square  foot  for  paving;  Briscoe  v. 
Rudolph,  221  U.  S.  551,  552,  553,  55  L.  Ed.  850,  861,  31  Sup.  Ct.  679, 
upholding  statute  providing  for  assessing  half  cost  of  street  extension  on 
lands  in  designated  area  as  benefits;  Columbia  Heights  Realty  Co.  v. 
Rudolph,  217  U.  S.  553,  19  Ann.  Oas.  854,  54  L.  Ed.  880,  30  Sup.  Ct.  581, 
upholding  reassessment  of  benefits  on  lots  benefited  by  Street  Extension 
Act  of  Congress;  Martin  v.  District  of  Columbia,  205  U.  S.  138,  139, 
51  L.  Ed.  743,  744,  27  Sup.  Ct.  440,  upholding  assessment  for  street 
improvement;  Shepard  v.  Barron,  194  U.  S.  567,  48  L.  Ed.  1120,  24 
Sup.  Ct.  737,  property  owner  who  petitioned  for  improvement  cannot 
object  to  frontage  rule  of  assessment;  Coffman  v.  St.  Francis  Drainage 
District,  83  Ark.  59,  103  S.  W.  181,  enjoining  assessments  on  lands  not 
benefited  by  construction  of  drainage  system;  Thomas  v.  Pridham,  171 
Cal.  106,  153  Pac.  936,  road  district  improvement  act  not  void  because 
permitting  assessment  on  basis  of  value,  rather  jthan  on  benefit  con- 
ferred; Clute  V.  Turner,  167  Cal.  82,  106  Pac.  244,  upholding  statute 
providing  for  laying  out  streets  and  assessing  district  benefited; 
Alexander  v.  Denver,  51  Colo.  144,  116  Pac.  344,  statute  providing  for 
opening  street  not  void  because  providing  for  assessing  benefits  on  part 
of  tract,  portion  of  which  is  taken  for  street;  Washington  Ry.  etc. 
Co.  V.  Washington  Terminal  Co.,  44  App.  D.  C.  482,  quaere,  whether 
Congress  in  granting  franchise  to  construct  tunnel  under  street  could 
exempt  company  from  liability  for  damages  to  property  on  street 
surface  resulting  from  construction;  Briscoe  v.  Macfarland,  32  App. 
D.  C.  170,  and  Macfarland  v.  Umhau,  34  App.  D.  C.  117,  both  upholding 
act  of  Congress  for  widening  street  and  assessing  half  damages  for 
cost  of  land  taken  on  abutting  owners;  Henderson  v.  Macfarland,  33 
App.  D.  C.  318,  319,  320,  upholding  act  of  Congress  for  street  extension 
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and  assessing  damages  and  benefits  against  land  condemned;  Branden- 
burg V.  District  of  Columbia,  26  App.  D.  C.  143,  upholding  act  of 
Congress  for  opening  of  existing  alleys  and  minor  streets  and  assessing 
damages  against  property  benefited;  Lappin  v.  District  of  Columbia, 
22  App.  D.  -C.  76,  Congress  in  legislating  for  District  of  Columbia  may 
not  deny  residents  protection  of  constitutional  guaranties;  Clapp  v. 
Macfarland,  20  App.  D.  C.  230,  upHolding  assessment  of  one-half  award 
of  damages  as  benefits  on  adjacent  property  on  street  extension;  Ander- 
son V.  Ocala,  67  Fla.  208,  52  L.  E.  A.  (N.  S.)  287,  64  South.  777,  apply- 
ing front-foot  rule  in  assessment  for  sidewalk;  Taylor  t.  Drainage  Dist. 
No.  56,  167  Iowa,  62,  L.  R.  A.  1916B.  1193,  148  N.  W.  1043,  holding 
notice  by  publication  is  sufiicient  in  proceedings  to  establish  drainage 
district  and  acquire  right  of  way;  Lyon  v.  Mayor  etc.  of  Hyattsville, 
125  Md.  312,  316,  Ann.  Oas.  1916E,  765,  93  Atl.  921,  922,  abutting 
owner  cannot  object  to  sewer  assessment  on  ground  that  he  is  not 
benefited  by  sewer;  Stevens  v.  Port  Huron,  149  Mich.  548,  12  Ann.  Oas. 
603,  113  N.  W.  292,  holding  void  statute  authorizing  assessment  of  cost 
of  street  sprinkling  on  abutting  land  without  reference  to  benefits ;  Town 
of  Tarboro  v.  Staton,  156  N.  C.  509,  516,  72  S.  E.  679,  681,  upholding 
assessment  for  half  cost  of  curb  and  gutter  on  front-foot  basis;  Davis 
V.  Board  of  Commrs.,  46  Okl.  291,  137  Pae.  117,  eivjoining  issuance  of 
funds  for  drainage  district  when  statute  requiring  notice  of  hearing 
as  to  assessments  not  complied  with. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Caa.  1918A,  656. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
8  Ann.  Cas.  12. 

Deduction   of  benefits   in   assessing   damages  for  land  taken  by 
eminent  domain.    Note,  18  Ann.  Oas.  604. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R»  A. 
(N.  8.)  1128,  1145,  1198. 

Where  assessment  does  not  amount  to  deprivation  of  property,  courts 
will  not  relieve  against  It. 

Approved  in  Schaefer  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  572,  23 
Sup.  Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of  public 
improvements,  street  grading,  against  abutting  property  according  to 
frontage ;  Chadwick  v.  Kelley,  1S7  U.  S.  544,  47  L.  Ed.  294,  23  Sup.  Ct. 
177,  upholding  Louisiana  statutes  providing  for  assessment  of  cost  of 
street  paving  against  abutting  lots  according  to  frontage  and  making  same 
a  lien  thereon;  Farrell  v.  West  Chicago  Park  Commrs.,  181  U.  S.  404, 
45  L.  Ed.  925,  21  Sup.  Ct.  609,  sustaining  assessment  to  improve  Douglas 
boulevard  in  West  Chicago ;  Detroit  v.  Parker,  181  U.  S.  401,  45  L.  Ed. 
921,  21  Sup.  Ct.  626,  sustaining  assessment  under  Detroit  charter  and 
ordinances  levied  on  property  abutting  on  pavement  according  to  front 
foot ;  Cass  Farm  Co.  v.  Detroit,  181  U.  S.  398,  45  L.  Ed.  915,  21  Sup.  Ct. 
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645,  snstaining  assessment  of  street  paving  against  abutting  property 
in  accordance  with  Detroit  charter  and  ordinances ;  Tonawanda  v.  Lyon. 
181  U.  S.  392,  45  L.  Ed.  911,  21  Sap.  Ct.  611,  sustaining  assessment  for 
grading  streets  levied  against  abutting  land  according  to  statutes  of 
New  York;  Boise  City  v.  Wilson,  113  Fed.  1017,  51  C.  C.  A.  683,  re- 
versing holding  that  assessment  under  ''front-foot  rule"  was  necessarily 
invalid;  Brown  v.  Drain,  112  Fed.  584,  upholding  assessment  for  street 
improvement  in  Los  Angeles  under  California  Improvement  Act  of 
1885,  amended  1891,  where  complainant  did  not  file  remonstrance  as 
provided;  White  v.  Tacoma,  109  Fed.  33,  holding  each  case  under  laws 
for  assessing  abutting  property  depends  upon  particular  facts  and  if 
not  a  confiscation  of  property  front-foot  rule  is  valid ;  Duncan  v.  Ramish, 
142  Cal.  691,  76  Pac.  663,  upholding  assessment  under  Stats.  1891,  p. 
461,  as  amended  Stats.  1893,  p.  89,  where  complainant  did  not  file  re- 
monstrance before  city  council  as  required;  Barfield  v.  Qleason,  111  Ky. 
516,  63  S.  W.  969,  upholding  Ky.  Stats.,  §  2838,  for  assessing  cost  of 
street  construction  in  cities  of  first  class  against  abutting  property 
according  to  area;  Peo^^e  v.  Pitt,  169  N.  Y.  529,  62  N.  E.  665,  upholding 
Laws  1899,  c.  128,  §  208,  for  assessing  portion  of  cost  of  sewer  per  linear- 
foot  against  abutting  property  owners  having  opportunity  to  be  heard. 

Estoppel  of  property  owner  to  attack  validity  of  special  assessment. 
Note,  Ann.  Oaa.  1915B,  757. 

Norwood  ▼.  Baker,  172  U.  S.  269,  43  L.  Ed.  443, 19  Sup.  Ot.  187,  involved 
assessment  levied  without  legislatlye  sanction. 

Explained  in  dissenting  opinion  in  French  v.  Barber  Asphalt  Paving 
Co.,  181  U.  S.  369,  45  L.  Ed.  899,  21  Sup.  Ct.  642,  majority  sustaining 
apportionment  under  Kansas  City  charter  of  entire  cost  of  street  pave- 
ment upon  abutting  lots  according  to  frontage  without  hearing  as  to 
benefits. 

Norwood  ▼.  Baker,  172  U.  S.  260,  43  L.  Ed.  443,  19  Sup.  Ot.  187,  was  not 
intended  to  overrule  Banman  v.  Boss,  167  U.  S.  548,  42  L.  Ed.  270,  17  Sup. 
Ct.  966,  and  Parsons  v.  District  of  Columbia,  170  U.  a  46,  42  L.  Ed.  943,  18 
Sop.  Ct.  521. 

Approved  in  Barfield  v.  Gleason,  111  Ky.  514,  63  S.  W.  968,  upholding 
Ky.  Stats.,  §  2838,  for  assessment  of  cost  of  street  construction  ex- 
clusively against  abutting  owners  according  to  area;  Harrisburg  v.  Mc- 
Pherran,  200  Pa.  346,  49  Atl.  991,  upholding  act  of  May  23,  1889, 
authorizing  cities  of  third  class  to  assess  cost  of  street  paving  on 
abutting  property  by  front-foot  rule. 

Act  of  March  3,  1899,  authorizing  assessment  without  regard  to  special 
heneflts,  is  nnconstitntional. 

Approved  in  dissenting  opinion  in  Farrell  v.  West  Chicago  Park 
Commrs.,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  sus- 
taining assessment  for  improvement  of  Douglas  boulevard  in  West 
Chicago;  dissenting  opinion  in  Cass  Farm  Co.  v.  Detroit,  181  U.  S. 
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398,  46  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  sustaining  assessment 
for  street  pavement  levied  against  abutting  property  in  accordance 
with  Detroit  charter  and  ordinances;  dissenting  opinion  in  Detroit  v. 
Parker,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  sustaining 
assessment  under  Detroit  charter  and  ordinances  levied  on  property 
abutting  on  pavement  according  to  front  foot;  dissenting  opinion  in' 
Tonawanda  v.  Lyon,  181  U.  S.  392,  45  L.  Ed.  911,  21  Sup.  Ct.  611,  ma- 
jority sustaining  assessment  for  grading  streets  levied  against  abutting 
land  as  provided  by  laws  of  New  York, 

181  U.  S.  889-393,  45  I..  Ed.  908,  21  Sap.  Ct.  609,  TONAWANDA  ▼.  LYON. 

Statute  providing  for  assessing  cost  of  improving  street  on  abutting 
owners  on  front-foot  basis  is  valid. 

Approved  in  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70  N.  E. 
252,  reaffirming  rule ;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36 
Sup.  Ct.  69,  upholding  assessment  on  abutting  property  for  improve- 
ment previously  made;  Schaefer  v.  Werling,  188  U.  S.  518^  47  L.  Ed. 
572,  23  Sup.  Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of 
street  grading  against  abutting  lots  according  to  frontage;  Cass.  Farm 
Co.  V.  Detroit,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  sustaining 
assessment  for  street  pavement  levied  against  abutting  property  in 
accordance  with  Detroit  charter  and  ordinances;  White  v.  Tacoma,  109 
Fed.  33,  holding  assessment  of  cost  of  street  improvement  upon  abutting 
property  by  front-foot  plan  is  not  necessarily  unconstitutional;  Ander- 
son V.  Ocala,  67  Fla.  208,  52  L.  R.  A.  (N.  S.)  287,  64  South.  777,  apply- 
ing front- foot  rule  in  assessment  for  sidewalk ;  Landham  &  Sons  Co.  v. 
Rome,  136  Ga.  402,  71  S.  E.  773,  upholding  statute  providing  for  assess- 
ing cost  of  street  paving  on  abutting  owner;  Martin  v.  Wills,  157  Ind. 
155,  60  N.  E.  1022,  upholding  ** Barrett  law''  of  1889,  for  apportioning 
cost  of  street  improvements  on  property  according  to  benefits  regardless 
of  value  of  property;  Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  125  La. 
587,  51  South.  652,  city  may  require  railroad  to  pay  cost  of  relaying 
tracks  in  street  on  paving  street ;  Lyon  v.  Mayor  etc.  of  Town  of  Hyatts- 
ville,  125  Md.  313,  Ann.  Gas.  1916E,  765,  93  Atl.  922,  abutting  owner 
cannot  object  to  sewer  assessment  on  ground  that  he  is  not  benefited  by 
sewer;  Wilzinski  v.  Greenville,  85  Miss.  401,  37  South.  808,  cost  of  side- 
walk may  be  assessed  according  to  frontage  rule  regardless  of  benefits; 
Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  240  Mo.  656,  144  S.  W. 
1087,  holding  charter  and  ordinance  in  effect  assessing  railroad  right 
of  way  for  street  improvements  was  not  violative  of  State  or  Federal 
Constitution;  McMillan  v.  Butte,  30  Mont.  226,  76  Pac.  204,  street 
assessment  may  be  laid  on  district  according  to  area ;  People  v.  Pitt,  169 
N.  Y.  529,  62  N.  E.  665,  upholding  Laws  1899,  c.  128,  for  assessment  of 
portion  of  cost  of  sewer  per  linear  foot  on  property  abutting  thereon 
where  owners  have  opportunity  to  complain  of  assessment;  Town  of 
Tarboro  v.  Staton,  156  N.  C.  509,  72  S.  E.  579,  upholding  assessment 
for  half  of  cost  of  curb  and  gutter  on  front-foot  basis;  Arnold  v. 
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Knoxville,  115  Tenn.  210,  90  S.  W.  472,  special  assessments  may  be  levied 
for  mnnicipal  improvements. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1918A,  656. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
3  Ann.  Gas.  12. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R»  A. 
(N.  S.)  1145. 

Norwood  ▼.  Baker,  172  U.  S.  278»  4S  L.  Ed.  447,  19  Sup.  Ct.  187,  did  not 
establish  invalidity  of  all  assessments  by  front-foot  rule. 

Approved  in  Duncan  v.  Ramish,  142  Cal.  692,  76  Pac.  663,  holding 
one  assessed  under  Statutes  of  1891  cannot  object  to  assessment  where 
he  failed  to  file  remonstrance  with  council  as  provided  by  statute;  Bar- 
field  V.  Gleason,  111  Ky.  516,  517,  63  S.  W.  969,  upholding  Ky.  Stats. 
§  2838,  for  assessing  cost  of  street  construction  in  cities  of  first  class 
upon  abutting  property  according  to  area ;  Heavner  v.  Elkins,  69  W.  Va. 
257,  Ann.  Cas.  19iaA,  653,  52  L.  B.  A.  (N.  8.)  1035,  71  S.  E.  185,  uphold- 
ing assessment  for  paving  on  front-foot  basis.    ^ 

Assessment  of  property  by  front-foot  rule  without  reference  to  benefit 
is  unconstitutionaL 

Approved  in  dissenting  opinion  in  Farrell  v.  West  Chicago  Park 
Commrs.,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  up- 
holding assessment  of  cost  of  construction  and  improvement  of  Douglas 
boulevard  in  West  Chicago;  dissenting  opinion  in  Shumate  v.  Heman, 
181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  upholding  St. 
Louis  charter  and  ordinances  and  assessments  made  thereunder  im- 
posing cost  of  sewer  upon  property  in  taxing  district ;  dissenting  opinion 
in  Detroit  v.  Parker,  181  U.  S.  398,  45  L.  Ed.  916,  21  Sup.  St.  645,  ma- 
jority upholding  Detroit  charter  and  ordinances  authorizing  assessment 
of  cost  of  grading  and  paving  streets  against  abutting  property  accord- 
ing to  frontage;  dissenting  opinion  in  Cass  Farm  Co.  v.  Detroit,  181 
U.  S.  398,  45  L.  Ed.  916,  21  Sup.  Ct.  645,  majority  sustaining  assessment 
for  street  pavement  levied  against  abutting  property  in  accordance  with 
Detroit  charter  and  ordinances. 

181  U.  S.  S94-895,  46  L.  Ed.  912,  21  Sup.  Ct.  623,  645,  WEBSTER  ▼.  FABGO. 

Legislature  of  State  has  power  to  create  special  taxing  districts,  and  to 
charge  cost  of  local  improvement  on  property  therein  according  to  value  or 
'area  or  frontage* 

Approved  in  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70  N.  E. 
252,  and  Kettle  v.  Dallas,  35  Tex.  Civ.  639,  80  S.  W.  878,  both  reaffirm- 
ing rule ;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  287,  36  Sup.  Ct.  69, 
upholding  assessment  on  abutting  property  for  improvement  previously 
made ;  Briscoe  v.  Rudolph,  221  U.  S.  551,  55  L.  Ed.  850,  31  Sup.  Ct.  679, 
upholding  statute  providing  for  assessing  half  cost  of  street  extension 
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on  lands  in  designated  area  as  benefits ;  Cleveland  etc.  Ry.  Co.  v.  Porter, 
210  U.  S.  185,  52  L.  Ed.  lt)15,  28  Sup.  Ct  647,  upholding  statute  ptpo- 
viding  for  classifying  owners  of  property  within  certain  distance  of 
street  and  for  assessing  for  street  improvement;  Louisville  etc.  R.  R. 
Co.  V.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  434,  49  L.  Ed.  822.  25  Sup.  Ct. 
466,  railroad  right  of  way  assessable  for  street  improvement;  Seattle 
V.  Kelleher,  195  U.  S.  358,  49  L.  Ed.  235,  25  Sup.  Ct.  44,  upholding 
assessment  by  frontage  for  street  extension  and  planking  as  to  land 
owner  beyond  where  planking  left  off;  Schaefer  v.  Werling,  188  U.  S. 
518,  47  L.  Ed.  572,  23  Sup.  Ct.  449,  upholding  Indiana  statute  for  assess- 
ing cost  of  grading  street  against  abutting  lots  according  to  frontage; 
St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors  of  Red  River 
Levee  Dist.,  81  Ark.  567,  99  S.  W.  845,  holding  track  of  railway  in- 
cluded in  levee  district  assessable  for  cost  of  improvement ;  Porter  v. 
Waterman,  77  Ark.  386,  91  S.  W.  755,  levee  district  assessments  may 
he  made  according  to  value  and  not  benefits;  Duncan  v.  Ramish,  142 
Cal.  692,  76  Pac.  663,  holding  person  assessed  under  Street  Improvement 
Act  of  1891,  as  amended  1893,  cannot  complain  thereof  after  failing 
to  file  petition  before  council  showing  his  damages ;  Londoner  v.  Denver, 
52  Colo.  25,  119  Pac.  159,  upholding  charter  provisions  for  condemna- 
tion of  lands  for  parks  and  assessment  therefor  on  district  benefited; 
Anderson  v.  City  of  Ocala,  67  Fla.  208,  62  L.  E.  A.  (N.  S.)  287,  64  South. 
777,  applying  front-foot  rule  in  assessment  for  sidewalk;  Lanham  & 
Sons  Co.  V.  Rome,  136  Ga.  402,  71  S.  E.  773,  upholding  statute  providing 
for  assessing  cost  of  street  paving  on  abutting  owners;  Martin  v.  Wills, 
157  Ind.  155,  60  N.  E.  1022,  upholding  "Barrett  Law"  of  1889,  for 
assessing  property  for  street  improvements  according  to  area  and  making 
assessment  a  lien  on  property;  Kansas  City  v.  Gibson,  66  Kan.  502, 
72  Pac.  223,  upholding  Gen.  Stats.  1901,  §  701,  authorizing  assessments 
of  city  realty  ioj  construction  of  sewer;  Shreveport  v.  Kansas  City  etc. 
Ry.  Co.,  125  La.  587,  51  South.  652,  city  may  .require  railroad  to  pay 
cost  of  relaying  its  tracks  in  street  on  paving  street ;  Lyon  v.  Mayor  etc. 
of  Hyattsville,  125  Md.  313,  Ann.  Oas.  1916E,  765,  93  Atl.  922,  abutting 
owner  cannot  object  to  sewer  assessment  on  ground  that  he  is  not  bene- 
fited by  sewer;  Smith  v.  Mayor  etc.  of  Worcester,  182  Mass.  233,  65  N.  E. 
41,  upholding  Stats.  1867,  c.  106,  authorizing  city  of  Worcester  through 
mayor  and  aldermen  to  assess  against  property  benefited  thereby  its 
share  of  cost  of  sewers;  State  ex  rel.  Oliver  Iron  Mining  Co.  v.  City  of 
Ely,  129  Minn.  50,  Ann.  Oas.  1916B,  189,  151  N.  W.  548,  upholding 
special  assessment  on  front-foot  basis;  Wilzinski  v.  Greenville,  85  Mass. 
400,  37  South.  808,  cost  of  sidewalk  assessable  by  frontage  rule ;  McGhee 
V.  Walsh,  249  Mo.  284, 155  S.  W.  449,  upholding  inclusion  of  certain  lots 
by  town  council  in  sewer  district;  Fruin-Bambrick  Const.  Co.  v.  St. 
Louis  Shovel  Co.,  211  Mo.  532,  111  S.  W.  88,  charter  provision  for  form- 
ing assessment  districts  for  street  improvement  held  valid;  Heman  Con- 
struction Co.   V.  Wabash  R.  Co.,  206  Mo.  179,  121  Am.  St.  Rep.  649, 
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12  Ann.  Oas.  630,  12  L.  R.  A.  (K.  S.)  112,  104  S.  W.  69,  railroad  right 
of  way  in  street  improvement  district  held  subject  to  assessment;  Meier 
V.  St.  Louis,  180  Mo.  408,  79  S.  W.  957,  assessment  for  street  improve- 
ment may  be  laid  one-fourth  by  frontage  rule  and  three-fourths  on  land 
in  district  according  to  value;  McMillan  v.  Butte,  30  Mont.  226,  76 
Pac.  203,  street  assessment  may  be  laid  on  district  according  to  area; 
Block  V.  Patrick,  35  Okl.  414,  130  Pac.  590,  railroad  right  of  way 
abutting  sewer  held  subject  to  assessment  therefor;  Arnold  v.  Knoxville, 
115  Tenn.  210,  90  S.  W.  472,  special  assessments  for  municipal  improve- 
ments may  be  laid  on  abutting  property;  Northern  Pac.  By.  Co.  v. 
Seattle,  46  Wash.  681,  123  Am.  St.  Rep.  956,  12  L.  R.  A.  (N.  S.)  121, 
91  Pac.  247,  determination  of  city  council  that  railroad  right  of  way 
abutting  on  street  improvement  is  benefited  is  conclusive;  Heavener  v. 
Elkins,  69  W.  Va.  257,  Ann.  Oas.  1913A,  658,  52  L.  R.  A.  (N.  S.)  1085, 
71  S.  E.  185,  upholding  assessment  for  pavement  on  front-foot  basis. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1913A,  656,  657. 

Assessments  for  improvements  by  front-foot  rule.  Note^  28  L.  R.  A. 
(N.  S.)  1128,  1160. 

181  U.  8.  S96-398,  46  L.  Ed.  014,  21  Sup.  Ot.  644,  646,  0A88  FARM  CO.  ▼. 
DETROIT. 

Flftli  amendment  does  not  apply  to  States. 
^     Approved  in  Barton  v.  Kimmerley,  165  Ind.  610,  76  N.  E.  250,  reaflfirm- 
ing  rule. 

Fourteentb  Amendment  controls  State  system  of  taxation  only  when 
amounting  to  confiscation  of  property. 

Approved  in  Schaefer  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  572,  23  Sup. 
Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of  street  grading 
against  abutting  lots  according  to  frontage';  Detroit  v.  Parker,  181  U.  S. 
401,  46  L.  Ed.  921,  21  Sup.  Ct.  624,  upholding  under  Detroit  charter 
assessment  of  cost  of  paving  streets  against  abutting  lots  by  frontage; 
Duncan  v.  Ramish,  142  CaJ.  692,  76  Pac.  663,  holding  person  assessed 
under  Street  Improvement  Act  of  1891,  as  amended  1893,  cannot  com- 
plain of  assessment  where  he  failed  to  file  objection  before  city  council 
as  authorized ;  State  v.  Smith,  158  Ind.  558,  63  N.  E.  30,  upholding  Acts 
of  1899,  p.  422,  providing  for  deduction  of  mortgage  indebtedness  on  real 
estate  not  exceeding  seven  hundred  dollars  nor  one-half  value  of  prop> 
erty;  Martin  v.  Wills,  157  Ind.  155,  60  "N.  E.  1022,  upholding  **  Barrett 
Law ' '  of  1889,  for  assessing  property  for  street  improvements  according 
to  benefit  received,  regardless  of  value;  Smith  v.  Mayor  etc.  of  Wor- 
cester, 186  Mass.  233,  65  N.  E.  41,  upholding  Stats.  1867,  c.  106,  provid- 
ing that  property  owners  shall  pay  such  sums  for  construction  of  sewers 
as  mayor  and  aldermen  of  Worcester  shall  assess  as  share  of  cost 
thereof. 
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ApporUomnent  of  entire  cost  of  street  improyement  on  abntttng  lots 
according  to  frontage,  wltbont  preliminary  hearing  as  to  beneflts,  may  be 
authorized  by  legislature.  This  .does  not  constitute  taking  of  property  with- 
out due  process  of  law. 

Approved  in  Voris  v.  Pittsburg  Plate  Glaas  Co.,  163  Ind.  606,  70 
N.  E.  252,  reaffirming  rule;  Cast  Realty  etc.  Co.  v.  Schneider  Granite 
Co.,  240  U.  S.  58,  60  L.  Ed.  625,  36  Sup.  Ct.  255,  holding  ordinance 
establishing  taxing  district  for  street  paving  void  because  of  location 
of  boundaries;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36  Sup. 
Ct.  96,  upholding  assessment  on  abutting  properties  for  improvements 
previously  made;  Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co., 
197  U.  S.  434,  49  li.  Ed.  822,  25  Sup.  Ct.  466,  railroad  right  of  way 
assessable  for  street  improvement;  Coffman  v.  St.  Francis  Drainage 
District,  83  Ark.  60,  J03  S.  W.  181,  enjoining  assessments  on  lands  not 
benefited  by  construction  of  drainage  system ;  Anderson  v.  City  of  Ocala, 
67  Fla.  208,  52  L.  B.  A.  (N.  S.)  287,  64  South.  777,  applying  front-foot 
rule  in  assessment  for  sidewalk;  Lanham  &  Sons  Co.  v.  Rome,  136  Ga. 
402,  71  S.  E.  773,  upholding  statute  providing  for  assessing  cost  of  street 
paving  on  abutting  owners;  State  ex  rel.  Board  of  Commrs.  v.  Board  of 
Commrs.  of  Marion  County,  170  Ind.  611,  85  N.  E.  518,  upholding  stat- 
ute providing  for  improvement  of  county  line  highways  on  petition  of 
owners  in  adjacent  townships ;  Dyer  v.  Woods,  166  Ind.  56,  76  N.  E.  628, 
upholding  statute  providing  for  assessment  of  cost  of  sidewalks  on 
abutting  owners;  Kersey  v.  Terre  Haute,  161  Ind.  475,  68  N.  E.  1029, 
license  tax  on  vehicles  valid  though  exempting  street-cars,  automobiles 
and  vehicles  of  nonresidents;  Shreveport  v.  Shreveport  Traction  Co., 
134  La.  572,  64  South.  415,  abutting  owner  cannot  contest  assessment 
for  street  paving  on  ground  that  his  property  not  benefited;  Lyon  v. 
Mayor  etc.  of  Hyattsville,  125  Md.  313,  Ann.  Oaa.  1916E,  765,  93  Atl. 
922,  abutting  owner  cannot  object  to  sewer  assessment  on  ground  that  he 
is  not  benefited  by  sewer;  Stevens  v.  Port  Huron,  149  Mich.  547,  12 
Ann.  Gas.  603,  113  N.  W.  292,  holding  void  statute  authorizing  assess- 
ment of  cost  of  street  sprinkling  on  abutting  land  without  regard  to 
benefits;  Wilzinski  v.  Greenville,  85  Miss.  400,  37  South.  808,  cost  of 
sidewalk  may  be  laid  according  to  frontage  rule;  State  ex  rel.  Oliver 
Iron  Mining  Co.  v.  Ely,  129  Minn.  50,  Ann  Oas.  1916B,  189,  151  N.  W. 
548,  upholding  special  assessment  on  front-foot  basis ;  McMillan  v.  Butte, 
30  Mont.  226,  76  Pac.  205,  street  improvement  may  be  assessed  on  dis- 
trict according  to  area;  Alderman  v.  Wells,  85  S.  C.  515,  21  Ann.  Oas. 
193,  27  L.  R.  A.  (N.  S.)  864,  67  S.  E.  783,  upholding  graduated  tax  on 
incomes ;  Arnold  v.  Knoxville,  115  Tenn.  210,  223,*  90  S.  W.  472,  476,  as- 
sessment for  municipal  improvements  may  be  laid  on  abutting  property ; 
City  of  Paris  v.  Brenneman,  59  Tex.  Civ.  472,  126  S.  W.  63,  holding 
charter  provision  for  assessment  for  cost  of  public  improvement  on  notice 
and  hearing  is  not  void  because  not  providing  for  appeal;  Heavener  v. 
Elkins,  69  W.  Va.  257,  Ann.  Oas.  1913A,  653,  52  L.  R.  A.  (N.  S.)  1035,  71 
S.  E.  185,  upholding  assessment  for  paving  on  front-foot  basis. 
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Validity  of  special  assessment  levied  by  front  foot  instead  of  ao- 
cording  to  benefit.    Note,  Ann.  Cas.  1913A,  656. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R.  A. 
(N.  8.)  1145»  1147. 

181  U.  8.  399-401,  46  L.  Ed.  921,  21  Sup.  Ot.  624, 646,  DETROIT  ▼.  PARKER. 

French  y.  Barber  Asphalt  Paving  Co.,  181  U.  8.  324,  46  L.  Ed.  879,  21 
Snp.  Ot.  6269  followed. 

Approved  in  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70  N.  E. 
252,  reaffirming  rule ;  Wager  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36 
Sup.  Ct.  69,  upholding  assessment  on  abutting  property  for  improvement 
previously  made;  Heavener  v.  City  of  Elkins,  231  U.  S.  743,  58  L.  Ed. 
463,  34  Sup.  Ct.  318,  judgment  affirmed  on  authority  of  principal  case; 
Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  434,  49 
L.  Ed.  822,  25  Sup.  Ct.  466,  railroad  right  of  way  assessable  for  street 
improvement;  Macfarland  v.  Unhau,  34  App.  D.  C.  118,  upholding  act 
of  Congress  for  widening  street  and  assessing  half  damages  for  cost  of 
land  on  abutting  owners;  Anderson  v.  City  of  Ocala,  67  Fla.  208,  52 
L.  R.  A.  (N.  S.)  287,  64  South.  777,  applying  front-foot  rule  in  side- 
walk assessment;  Lanaham  &  Sons  Co.  v.  Rome,  136  Ga.  402,  71  S.  E.  773, 
upholding  statute  providing  for  assessment  of  cost  of  street  paving 
on  abutting  owners ;  Shreveport  v.  Shreveport  Traction  Co.,  134  Ala.  572, 
64  South.  415,  abutting  owner  cannot  contest  street-paving  assessment 
on  ground  that  his  property  not  benefited;  Shreveport  v.  Kansas  City 
etc.  Ry.  Co.,  125  La.  587,  51  South.  652,  city  may  require  railroad  to 
pay  cost  of  relaying  its  tracks  in  street  on  paving  street;  Lyon  v.  Mayor 
etc.  of  Hyattsville,  125  Md.  313,  Ann.  Oaa.  1916E,  765,  93  Atl.  922, 
abutting  owner  cannot  object  to  sewer  assessment  on  ground  that  he  is 
not  benefited  by  sewer;  State  ex  rol.  Oliver  Iron  Mining  Co.  v,  Ely, 
129  Minn.  50,  Ann.  Oas.  1916B,  189,  151  N.  W.  548,  upholding  special 
assessment  on  front-foot  basis ;  McMillan  v.  Butte,  30  Mont.  227,  76  Pac. 
205,  street  improvement  may  be  assessed  on  district  according  to  area; 
Wilzinski  v.  Greenville,  85  Miss.  401,  37  South.  808,  cost  of  sidewalk 
may  be  assessed  according  to  frontage  rule ;  City  of  Paris  v.  Brenneman, 
59  Tex.  Civ.  472,  126  S.  W.  63,  charter  provision  for  assessment  for  cost 
of  public  improvement  on  notice  and  hearing  is  not  void  because 
not  providing  for  appeal;  McGarvey  v.  Swan,  17  Wyo.  170,  96  Pac.  713, 
upholding  statute  providing  for  assessing  cost  of  sewer  on  adjacent 
land  according  to  area. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1918A,  656. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
3  Ann.  Cas.  1912. 

Assessments  for  improvements  by  front-foot  role.    Note,  28  L.  R.  A. 
(N.  8.)  1145. 
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Fif  tb  amendment  does  not  apply  to  States. 
Approved  in  Barton  v.  Kimmerley,  166  Ind.  610,  76  N.  B.  250,  re- 
affirming rule. 

Fourteenth   Amendment    prohibits    State   taxation   only   where   plan 
amounts  to  confiscation  of  property. 

Approved  in  Schaefer  v.  Werling,  188  U.  S.  518,  23  Sup.  Ct.  449,  47 
la.  Ed.  572,  upholding  Indiana  statute  for  assessing  cost  of  street  grad- 
ing against  abutting  lots  according  to  frontage;  White  v.  Tacoma,  109 
Ped.  33,  holding  assessment  against  property  by  the  front-foot  plan  may 
be  perfectly  fair  method  of  apportionment;  Duncan  v.  Ramish,  142 
Cal.  692,  76  Pac.  663,  holding  person  assessed  under  Street  Improve- 
ment Act  of  1891,  amended  in  1893,  having  failed  to  file  remonstrance 
with  council  as  provided,  cannot  object  to  assessment;  State  v.  Smith, 
158  Ind.  658,  63  N.  E.  30,  upholding  Act  of  1899,  p.  422,  for  deducting 
mortgage  indebtedness  not  exceeding  seven  hundred  dollars  nor  one- 
half  of  value  of  mortgaged  realty  assessed;  Martin  v.  Wills,  157  Ind. 
155,  60  N.  E.  1022,  upholding  '* Barrett  Law"  of  1889,  for  assessing 
cost  of  street  improvement  on  property  according  to  area  regardless 
of  value,  and  making  assessment  a  lien. 

181  U.  S.  402,  45  L.  Ed.  921,  21  Sap.  Ct  600,  WOBMLEY  y.  DISTBIOT  OF 
COLUMBIA. 

French  ▼.  Barber  Asphalt  Pav.  Co.,  181  U.  &  824,  45  I*.  Ed.  879,  21  Sup. 
Ct.  626,  f oUowed. 

Approved  in  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36  Sup. 
Ct.  69,  upholding  assessment  on  abutting  property  for  improvement 
previously  made;  Schaefer  v.  Werling,  188  U.  S.  518,  47  L.  Ed,  572,  23 
Sup.  Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  lots  according  to  frontage ;  Anderson  v.  City  of 
Ocala,  67  Fla.  208,  62  L.  E.  A.  (N.  S.)  287,  64  South.  777,  applying 
front-foot  rule  in  assessment  for  sidewalk ;  Vogt  v.  City  of  Oakdale,  166 
Ky.  812,  179  S.  W.  1038,  upholding  assessment  for  street  paving  on 
front-foot  basis ;  Barfield  v.  Gleason,  111  Ky.  516,  63  S.  W.  969,  uphold- 
ing Ky.  Stats.,  §  2838,  for  assessing  cost  of  street  construction  in  cities 
of  first  class  upon  abutting  property  according  to  area;  Lyon  v.  Mayor 
etc.  of  Hyattsville,  125  Md.  313,  Ann.  Cas.  1916E,  765,  93  Atl.  922, 
abutting  owner  cannot  object  to  sewer  assessment  on  ground  that  he  is 
not  benefited  by  sewer;  Wilzinski  v.  Greenville,  85  Miss.  401,  37  South. 
808,  cost  of  sidewalk  may  be  assessed  according  to  frontage  rule;  Prior 
V.  Buehler  &  Cooney  Construction  Co.,  170  Mo.  451,  71  S.  W.  208,  up- 
holding St.  Louis  charter  apportioning  cost  of  sewers  on  property  abut- 
ting thereon  or  in  that  included  in  taxing  district  on  basis  of  area, 
division  into  districts  being  conclusive  on  courts;  Kettle  v.  Dallas,  35 
Tex.  Civ.  640,  80  S.  W.  878,  local  improvement  assessable  by  yaluei  area 
or  frontage. 
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Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1913A,  656. 

181  U.  S.  402-40S»  46  L.  Ed.  922,  21  Sup.  Ct.  646,  SHXTMATB  ▼.  HEMAN. 

French  ▼.  Barber  Asplialt  Fav.  Co.,  181  XJ.  8.  324,  46  !«.  Ed.  879,  21  Sup. 
Ct.  626,  followed. 

.  Approved  in  Schulte  v.  Heman,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup. 
Ct.  852,  reaffirming  rule ;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237, 
36  Sup.  Ct.  69,  upholding  assessment  on  abutting  property  for  improve- 
ment previously  made ;  Schaef er  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  572, 
23  Sup.  Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  lots  according  to  frontage;  Duncan  v.  Ramish, 
142  Cal.  692,  76  Pac.  663,  holding  person  assessed  under  Street  Improve- 
ment Act  of  1891,  as  amended  in  ^893,  having  failed  to  file  protest 
before  council  as  provided  therein  cannot  complain  of  assessment; 
Lanham  &  Sons  Co.  v.  Rome,  136  Ga.  402,  71  S.  E.  773,  upholding  stat- 
ute providing  for  assessing  cost  of  street  paving  on  abutting  owners; 
Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70  N.  E.  252,  arbitrary 
assessment  by  frontage  rule  not  void  for  want  of  hearing;  Martin  v. 
Wills,  157  Ind.  155,  60  N.  E.  1022,  upholding  ''Barrett  Law"  of  1889, 
for  assessing  cost  of  street  improvements  against  property  according 
to  benefit  received,  r^ardless  of  value  of  property  and  making  assess- 
ment a  lien;  Shreveport  v.  Shreveport  Traction  Co.,  134  La.  572,  64 
South.  415,  abutting  owner  cannot  contest  assessment  for  street  paving 
on  ground  that  his  property  is  not  benefited;  Shreveport  v.  Kansas  City 
etc.  Ry.  Co.,  125  La.  587,  51  South.  652,  city  may  require  railroad  to 
pay  cost  of  relaying  tracks  in  street  on  paving  street;  Lyon  v.  Mayor 
etc.  of  Hyattsville,  125  Md.  313,  Ann.  Gas.  1916E,  765,  93  Atl.  922, 
abutting  owner  cannot  object  to  sewer  assessment  on  ground  that  he 
is  not  benefited  by  sewer;  Wilzinski  v.  Greenville,  85  Miss.  401,  37 
South.  808,  cost  of  sidewalk  may  be  assessed  according  to  frontage  rule ; 
McGhee  v.  Walsh,  249  Mo.  284,  155  S.  W.  449,  upholding  inclusion  by 
town  council  of  certain  lots  in  sewer  district;  Gilsonite  Const.  Co.  v.  St. 
Louis  etc.  Ry.  Co.,  240  Mo.  656,  144  S.  W.  1087,  holding  charter  and 
ordinance  in  effect  assessing  railroad  right  of  way  for  street  improve- 
ments not  violative  of  State  or  Federal  Constitution ;  Prior  v.  Buehler  & 
Cooney  Construction  Co.,  170  Mo.  488,  71  S.  W.  207,  upholding  St.  Louis 
charter  authorizing  assessment  of  cost  of  sewers  against  abutting  prop- 
erty proportionally  or  on  property  in  assessment  district  according  to 
area ;  Block  v.  Patrick,  35  Okl.  411,  130  Pac.  589,  holding  railroad  right 
of  way  abutting  on  sewer  subject  to  assessment  therefor;  City  of  Perry 
V.  Davis  &  Younger,  18  Okl.  454,  90  Pac.  873,  upholding  statute  provid- 
ing that  cost  of  sewer  be  assessed  on  land^in  district  regardless  of  im- 
provements ;  Kettle  v.  Dallas,  35  Tex.  Civ.  *639,  80  S.  W.  878,  local  im- 
provement assessable  by  value,  area  or  frontage;  Heavner  ▼.  Elkins,  69 
XVin— 52 
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W.  Va.  259,  Ann.  Cas.  1913A,  668,  52  L.  R.  A.  (N.  8.)  1036,  71  S.  E. 
/  186,  upholding  assessment  for  paving  on  front-foot  basis. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ao- 
cording  to  benefits.    Note,  Ann.  Cas.  1918A,  666. 

Assessments  for  improvements  by  front-foot  rale.    Note,  28  L.  R.  A. 
(N.  8.)  1130,  1146,  1152,  1169. 

Who  liable  for  expense  of  drainage.    Note,  58  L.  R.  A.  855i  374. 

Procedure  for  establishment  of  drains  and  sewers.    Note,  60  L.  R.  A. 
186,  213,  228. 

181  V.  8.  404,  45  L.  Ed.  924,  21  Bnp.  Ot  609,  646,  FABREU.  ▼.  WEST 
CHICAGO  PARK  COMMISSIONERS. 

French  v.  Barber  Asphalt  Pavliig  Co.,  181  17.  S.  324,  45  L.  Ed.  879,  21 
Sup.  Ct.  625,  followed. 

Approved  in  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  287,  36  Sup.  Ct. 
69,  upholding  assessment  on  abutting  property  for  improvement 
previously  made ;  Schaef er  v.  Werling,  188  U.  S.  518,  47  L,  Ed.  572,  23 
Sup.  Ct.  449,  upholding  Indiana  statute  for  assessing  cost  of  street 
grading  against  abutting  property  according  to  frontage;  White  v. 
Tacoma,  109. Fed.  33,  holding  "front-foot  plan  may  be  perfectly  fair 
method  of  apportioning  the  burden  of  paying  for  street  improvements"; 
Duncan  v.  Ramish,  142  Cal.  692,  76  Pac.  663,  holding  person  assessed 
under  Street  Improvement  Act,  Stats.  1891,  as  amended  in  1893,  having 
failed  to  file  protest  with  council  as  provided,  cannot  complain  of 
assessment;  Lanham  &  Sons  Co.  v.  Rome,  136  Ga.  402,  71  S.  E.  773, 
upholding  statute  providing  for  assessing  cost  of  street  paving  on 
abutting  owners;  Voris  v.  Pittsburg  Plate  Glass  Co.,  163  Ind.  606,  70 
N.  E.  252,  arbitrary  assessment  by  frontage  rule  not  void  for  want  of 
hearing;  Wilzinski  v.  Greenville,  86  Miss.  401,  37  South.  808,  cost  of 
sidewalk  may  be  assessed  according  to  frontage  rule;  Kettle  v.  Dallas, 
35  Tex.  Civ.  640,  80  S.  W.  878,  local  improvement  assessable  by  value, 
^  area  or  frontage. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Cas.  1913A,  656. 

Constitutionality  of  special  assessment  in  excess  of  benefits.    Note, 
3  Ann.  Oaa.  12.  ^ 

181  U.  S.  405-409,  45  L.  Ed.  926,  21  Snp.  Ct.  688,  OERBIAK  NAT.  BANK  ▼. 
SPECKERT. 

Appeal  does  not  lie  to  Supreme  Court  nnder  act  of  March  3,  1891,  from 
Judgment  of  Circuit  Court  of  Appeals  directing  Circuit  Court  to  remand  case 
to  State  court. 

Approved  in  Cole  v.  Garland,  183  U.  S.  693,  46  L.  Ed.  893,  22  Snp.  Ct. 
933,  reaffirming  rule;  Eichel  v.  United  States  Fidelity  etc.  Co.,  239  U.  S. 
629,  60  L.  Ed.  475,  36  Sup.  Ct.  165,  dismissing  for  want  of  jurisdiction 
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on  authority  of  principal  case;  United  States  v.  Beatty,  232  U.  S.  466, 
58  L.  Ed.  687,  34  Sup.  Ct.  392,  judgment  of  Circuit  Court  of  Appeals 
reversing  judgment  of  District  Court  in  condemnation  proceedings, 
vacating  award  of  commissioner  and  directing  award  by  jury,  is  inter- 
locutory, and  not  subject  to  writ  of  error  from  Supreme  Court ;  Vaughan 
V.  McArthur  Bros.  Co.,  227  Fed.  367,  writ  of  error  does  not  lie  to 
order  to  remand  to  State  court;  Wandelohr  v.  Rainey,  100  Tex.  475, 
100  S.  W.  1157,  and  Casey  v.  Bell,  104  Tex.  339,  137  S.  W.  919,  both 
holding  judgment  of  Court  of  Civil  Appeals  refusing  to  permit  filing 
of  transcript  is  not  final  judgment  to  which  writ  of  error  to  Supreme 
Court  lies. 

181  V.  8.  40d>434,  45  Ii.  Ed.  927,  21  Sup.  Ot.  709.  FUT-IN-BAY  WATEB- 
WORKS,  UOHT  ft  BY.  CO.  y.  BYAK. 

Jurifldlctlon  to  foreclose  Hen  having  attached  under  allegations  of  bill, 
it  does  not  fall  by  reason  of  ez  parte  affidavits  denying  truth  of  allegations 
as  to  amount  in  dispute.  ^ 

Approved  in  Re  Cleland,  218  U.  S.  122,  123,  54  L.  Ed.  964,  965,  30 
Sup.  Ct.  647,  applying  rule  in  suit  to  wind  up  affairs  of  corporation; 
Le  Roy  v.  Hartwick,  229  Fed.  858,  recovery^  on  trial  of  less  than  juris- 
dictional amount  does  not  defeat  jurisdiction;  Evans  v.  Lehigh  Coal 
&  Nav.  Co.,  206  Fed.  639;  Armstrong  v.  Walters,  219  Fed.  322,  and 
Maurel  v.  Smith,  220  Fed.  202,  all  holding  allegations  in  bill  as  to 
amount  in  controversy  determines  jurisdiction,  when  not  merely  color- 
able; McCarthy  v.  American  Thread  Co.,  143  Fed.  680,  plaintiff  re- 
covering less  than  five  hundred  dollars  should  not  be  taxed  with  costs 
unless  evident  larger  amount  alleged  for  jurisdictional  purpose  only. 

181   tr.   S.   434-463,   45   L.   Ed.   938,   21    Sup.   Ct.   670,  X7NITED   STATES 
BUBBEB  CO.  ▼.  AMEBICAN  OAK  LEATHEB  CO. 

lIThere  bona  fide  creditors  attempt  to  secure  preferences,  using  methods 
forbidden  by  statute  or  policy  of  law,  their  Just  debt  wlU  not  be  forfeited 
or  postponed  to  other  creditors,  after  defeat  of  attempt  to  secure  preference. 

Approved  in  Clinchfield  Fuel  Co.  v.  Titus,  226  Fed.  581,  where 
creditors  reduced  claims  to  judgment  without  collision  after  filing  suit 
for  receiver,  such  creditors  in  proving  claims  were  entitled  to  priority; 
In  re  Elletson  Co.,  193  Fed.  87;  In  re  Wenatchee  Heights  Orchard  Co., 
209  Fed.  88,  90,  and  Wells  v.  Lincoln,  214  Fed.  230,  130  C.  C.  A.  641, 
all  holding  fact  that  creditor  received  conveyance  as  fraudulent  prefer- 
ence does  not,  after  his  reconveyance  to  trustee,  authorize  disallowance 
of  his  claim  in  favor  of  other  creditors;  In  re  Hamden,  200  Fed.  180, 
under  New  Mexico  law,  chattel  mortgage  on  retail  stock  of  goods  held 
not  void  because  mortgagor  is  in  possession  and  continues  to  sell  without 
accounting  for  proceeds;  American  Exch.  Nat.  Bank  v.  Ward,  111  Fed 
790,  55  L.  R.  A.  356,  49  C.  C.  A.  611,  holding  where  controlling  creditor^ 
assume  management  of  business  and  pay  smaller  creditor  one-third  ot 
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his  claim,  later  execntion  of  trust  deed  to  creditors  preferring  them 
is  not  fraudulent. 

Right  of  insolvent  corporation  to  prefer  creditors.  Note,  15 
Ann.  Oaa.  1218. 

181  U.  S.  453-464,  45  L.  Ed.  948,  21  Snp.  Ct  680,  DI8TBI0T  OF  COLUMBIA 
V.  OAMDEN  IBON  WOBKS. 

Commissioners  of  District  of  Columbia  have  power  to  determine  whether 
interests  of  District  require  contract  to  be  sealed. 

Approved  in  Dart  v.  Hughes^  49  Colo.  469,  109  Pac.  954,  annual  cor^ 
poration  report  is  not  invalidated  by  failure  to  attach  seal  thereto. 

What  is  sufficient  corporate  seal.    Note,  Ann.  Gas.  1912C,  42. 

Where  work  is  to  be  completed  in  certain  time  after  execution  of  con- 
tract,  it  may  be  shown  by  parol  that  contract  was  finally  executed  and  de- 
livered after  its  date. 

Approved  in  F.  T.  Gunther  Grocery  Co.  v.  Koll,  153  Ky.  451,  155 
S.  W.  1147,  following  rule;  Maryland  Steel  Co.  v.  United  States,  235 
U.  S.  460,  59  L.  Ed.  816,  35  Sup.  Ct.  190,  holding  oral  agreement  of 
quartermaster-general  effective  to  waive  provisions  for  liquidated  dam- 
ages for  delay  in  completing  contract;  Audit  Co.  of  New  York  v. 
Louisville,  185  Fed.  351,  107  C.  C.  A.  467,  arguendo. 

Action  of  covenant  lies  on  contract  not  fully  performed  where  absolute 
performance  is  dispensed  with. 

Approved  in  Omaha  Water  Co.  v.  Omaha,  156  Fed.  929,  85  C.  C.  A. 
54,  holding  action  lay  on  contract  partly  performed  where  absolute 
performance  dispensed  with. 

Remedies  of  party  to  contract  upon  anticipatory  breach  thereof 
or  prevention  of  performance.    Note,  1  Ann.  Cas.  427. 

Admissibility  of  parol  evidence  to  show  that  instrument  was  exe- 
cuted on  day  other  than  that  on  which  it  bears  date.  Note, 
Ann.  Cas.  1913A,  496. 

181  XT.  S.  464-473,  46  L.  Ed.  954,  21  Sup.  Ct.  684,  THE  BABNSTABLE. 

Under  Admiralty  Rule  69,  owner  of  vessel  libeled  may  petition  to  call 
in  charterer  to  show  cause  why  It  should  not  be  condemned  for  damage  re- 
sulting from  collision. 

Approved  in  The  Louis  Dolive,  211  Fed.  784,  in  suit  in  rem  on  lien 
for  supplies,  claimant  may  by  analogy  to  Admiralty  Rule  59,  bring  in 
a  charterer  which  procured  supplies  and  was  bound  by  charter  and  pay 
for  same;  O'Keefe  v.  Staples  Coal  Co.,  201  Fed.  133,  suit  for  injury 
to  vessel  by  collision  with  drawbridge  is  within  admiralty  jurisdiction, 
under  rule  59;  The  Ruth,  186  Fed.  91,  108  C.  C.  A.  199,  holding  ad- 
miralty court  had  discretion  as  to  granting  petition  to  bring  in  another 
vessel  under  rule  59;  Evans  v.  New  York  etc.  S.  S.  Co.,  163  Fed.  407, 
holding  one  bound  to  indemnify  party  liable  in  admiralty  properly 
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bronght  in  on  petition  of  principal;  The  Planet  Venns,  113  Fed.  388, 
holding  under  Admiralty  Rnle  59,  ship  and  its  charterers  charged  with 
liability  on  same  contract  of  affreightment  may  be  joined  in  same  pro- 
ceeding. 

Ship  is  liable  in  rem  for  damages  dne  to  collision  through  negligence  of 
charterers  havliig  her  in  possession  and  navigating  her. 

Approved  in  The  Eugene  F.  Moigan  v.  New  York  Central  etc.  R.  R. 
Co.,  212  U.  S.  474,  68  L.  Ed.  603,  29  Sup.  Ct.  339,  tug  having  control 
of  vessel  in  tow  is  solely  responsible  for  damages  to  other  vessel  caused 
by  tug  alone;  The  Anthracite,  162  Fed.  387,  where  two  tugs  drawing 
vessel  are  negligent,  both  are  liable  though  one  is  acting  as  helper;  The 
Oceanica,  144  Fed.  304,  master  of  steamer  towing  barge  could  agree 
with  latter's  master  to  extend  distance  of  towage;  The  W.  G.  Mason, 
142  Fed.  918,  74  C.  C.  A.  83,  where  two  tugs  of  same  owner  were  tow- 
ing steamer^  leading  tug  alone  liable  in  rem  for  stranding  of  steamer ; 
The  Robert  Rickmers,  131  Fed.  642,  sailing  vessel  responsible  for  dam- 
age from  improper  place  of  anchorage,  though  selected  by  tug;  Guffey. 
V.  Alaska  etc.  S.  S.  Co.,  130  Fed.  278,  64  C.  C.  A.  517,  refusing  to  ex- 
tend to  charterer  State  lien  given  for  contract  of  owner;  Harrison' 
V.  Hughes,  125  Fed.  869,  60  C.  C.  A.  442,  holding  under  American 
admiralty  law  ship  is  liable  for  negligence  of  pilot  compulsorily  em- 
ployed. 

Distinguished  in  The  Oceanica,  170  Fed.  898,  96  C.  C.  A.  69,  holding 
where  owner  of  towing  tug  is  exempt  from  liability  for  negligence  by 
contract,  tug  is  also  exempt;  Homer  Ramsdell  Transp.  Co.  v.  La.  Com- 
pagnie  Gen.  Transatlantique,  182  U.  S.  413,  45  L.  Ed.  1160,  21  Sup.  Ct. 
834,  holding  ship  owner  not  liable  for  damage  caused  by  negligence  of 
pilot  whose  service  under  New  York  law  of  1882  had  to  be  accepted; 
Golcar  S.  S.  Co.  v.  Tweedie  Trading  Co.,  146  Fed.  569,  charter  under 
which  captain  appointed  by  owners  was  under  orders  of  charterers  was 
demise  of  ship  and  owners  not  liable  for  shortage  in  caigo. 

Oharteren  hiring  ship  for  ^definite  period  are  liable  as  bailees  to  return 
property  to  owners. 

Approved  in  Hahlo  v.  Benedict,  216  Fed.  305,  132  C.  C.  A.  447,  con-, 
struing  charter-party  as  giving  charterer  full  control  over  vessel  and« 
making  captain  his  agent ;  The  Santona,  152  Fed.  518,  under  government 
form  of  time  charter-party  crew  are  servants  of  charterers,  and  losses 
to  cargo  arising  from  errors  of  crew  paid  by  charterers  cannot  be  de- 
ducted from  hire. 

Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Caa.  624. 

Charterer  must  return  property  in  same  condition  as  recolTed,  ordinary 
wear  and  tear  excepted. 

Approved  in  Dailey  v.  New  York,  128  Fed.  799,  holding  charterer  of 
scow  liable  for  injury  thereto  due  to  settling  upon  projection  on  bottom 
when  tide  receded  from  the  mooring  place. 
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Stipnlation  In  charter-party  tliat  owners  pay  insurance  on  vessel  does 
not  render  them  liable  for  damage  done  another  vessel  by  collision. 

Approved  in  The  Paraiso,  226  Fed.  968,  fact  that  charterer  was  owner 
pro  hac  vice  does  not  require  him  to  join  in  stipulation  with  owner  to 
limit  liability  for  more  than  value  of  his  interest  as  charterer;  Burn 
Line  v.  United  States  &  A.  S.  S.  Co.,  162  Fed.  300,  89  C.  C.  A.  278,  hold- 
ing under  terms  of  charter-party,  installments  of  charter  hire  falling  due 
after  total  loss  were  not  recoverable. 

Prior  understanding  of  parties  cannot  qualify  charter. 
Approved  in  Smith  v.  Alexander,  146  Fed.  107,  evidence  of  prior 
understanding  between  contractor  and  State  officials  inadmissible  in 
interpreting  contract. 

Case  remanded  "for  further  proceedings  not  inconsistent  with  opinion." 

Approved  in  The  Barnstable,  114  Fed.  1017,  61  C.  C.  A.  682,  holding 

mandate  of  Supreme  Court  prevented  introduction  on  petition  of  new 

matter  tending  to  show  procuring  of  insurance  contrary  to  opinion  of 

Supreme  Court. 

181  U.  S.  47S-480,  45  L.  Ed.  959,  21  Sup.  Ot.  677,  HAI.E  v.  LEWIS. 

Where  State  court  holds  that  Federal  ground  relied  on  by  party  has 
been  waived  by  his  conduct  and  he  is  estopped  to  assert  it,  non-Federal 
ground  is  thus  presented  which  sustains  judgment  on  writ  of  error  to 
•Supreme  Court. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Mississippi,  210  U.  S.  204,  52 
L.  Ed.  1024,  28  Sup.  Ct.  650,  and  Gaar  etc.  Co.  v.  Shannon,  223  U.  S. 
471,  56  L.  Ed.  512,  32  Sup.  Ct.  236,  both  affirming  judgment  on  ground 
that  non-Federal  ground  was  sufficient  to  support  it ;  State  v.  Boston  /&, 
M.  R.  R.  Co.,  75  N.  H.  335,  74  Atl.  546,  accepting  benefits  of  statute 
granting  railroad's  right  to  write  and  fixing  maximum  rates  creates 
estoppel  from  showing  rates  are  unreasonable;  dissenting  opinion  in 
Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  263,  56' L.  Ed.  1081,  32 
Sup.  Ct.  822,  majority  holding  judgment  of  State  court  reviewable  on 
ground  that  State  court  has  denied  privilege  given  by  act  of  Congress. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
'  to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A. 
43,  46. 

Miscellaneous.  Cited  in  Minneapolis  etc.  Ins.  Co.  v.  Morman,  74  Ark. 
193, 109  Am.  St.  Rep.  74,  85  S.  W.  2^1,  for  result  of  case. 

181  U.  S.  481-499,  45  L.  Ed.  963,  21  Sup.  Ot.  690,  BABKEB  v.  HABVEY. 

United  States  could  require  all  persons  having  claims  to  lands  under 
Mexican  grants  in  territory  ceded  by  treaty  of  Ghuadalupe  Hidalgo  to  present 
them  for  recognition  within  limited  time. 

Approved  in  American  Land  Co.  v.  Zeiss,  219  U.  S.  60,  55  L.  Ed.  95^ 
31  Sup.  Ct.  200,  upholding  California  statute  of  1906  for  establishing 
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title  in  ease  of  loss  of  public  records;  Ft.  Lyon  Canal  Co.  v.  Arkansas 
Valley  etc.  Irr.  Land  Co.,  39  Colo.  338,  90  Pae.  1025,  upholding  statute 
providing  that  persons  claiming  water  rights  from  same  stream  as 
against,  irrigation  districts  must  sue  thereon  in  four  years  after  final 
decree  adjudicating  rights  of  district. 

Words  "public  lands"  are  habitually  used  in  our  legislation  to  describe 
such  as  are  subject  to  sale  or  other  disposal  under  general  laws. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Harris,  215  U.  S.  388,  54  L.  Ed. 
248,  30  Sup.  Ct.  138,  construing  grant  of  right  of  way  through  "public 
lands";  Minnesota  v.  Hitchcock,  186  U.  S.  392,  46  L.  Ed.  964,  22  Sup.  Ct. 
657,  holding  State  of  Minnesota  took  no  interest  under  act  1857  grant- 
ing school  lands,  in  lands  occupied  by  Indians;  United  States  v.  Lee 
Wilson  &  Co.,  214  Fed.  641,  642,  holding  unsurveyed  lands  not  "public 
lands"  included  in  swamp-land  grant  of  1850;  Union  Pac.  Ry.  Co.  v. 
Kaiges,  169  Fed.  462,  hplding  grant  of  public  lands  to  railroad  for  right 
of  way  included  right  of  way  across  school  lands  prior  to  State  acquiring 
title  to  such  lands;  Starns  v.  United  States,  152  Fed.  903,  82  C.  C.  A.  48, 
indictment  held  to  charge  conspiracy  to  defraud  United  States  of  pub- 
lie  lands;  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  617,  71  C.  C.  A.  598, 
Secretary  of  Interior  may  reserve  lands  along  proposed  railroad  to 
satisfy  land  grant  thereof. 

Distinguished  in  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A. 
636,  holding  land  in  Bitter  Root  Valley,  Montana,  formerly  occupied  by 
Flathead  Indians,  became  part  of  general  domain  on  removal  of  Indians 
and  extension  of  homestead  laws. 

181  V.  8.  500-615,  46  L.  Ed.  971,  21  Sup.  Ot.  718,  UNITED  STATES  v. 
EDM0ND8T0N. 

Tender  of  performance  of  act  necessary  to  establish  right  is  waived 
when  it  is  reasonably  certain  that  offer  will  be  refused. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Richards,  23  Okl.  271,  23  L.  R.  A. 
(N.  S.)  1032,  102  Pac.  98,  tender  back  of  amount  received  on  release 
of  damage  claim  obtained  by  fraud  is  not  required  where  it  is  certain 
that  it  will  be  refused. 

Excess  payment  to  government  officers  for  public  lands  is  not  recover- 
able in  action  against  government  in  Court  of  CQUdms. 

Approved  in  Kimpton  v.  Studebaker  Bros.  Co.,  14  Idaho,  560,  125 
Am.  St.  Rep.  185,  14  Ann.  Oaa.  1126,  94  Pae.  1042,  money  voluntarily 
paid  without  fraud  or  duress  on  illegal  claim  cannot  be  recovered  ^ack; 
Simpson  v.  New  Orleans,  133  La.  388,  63  South.  58,  money  paid  for 
license  tax  legally  due,  is  not  recoverable  on  ground  that  it  was  paid 
in  ignorance  and  error  of  law;  New  Orleans  etc.  R.  R.  Co.  v.  Louisiana 
Const,  etc.  Co.,  109  La.  26,  94  Am.  St.  Bep.  407,  33  South.  56,  holding 
payment  of  wharfage  dues  under  threat  of  civil  suit  cannot  be  recovered. 

Recovery  of  voluntary  payments.    Note,  94  AnL  St.  Bep.  410. 
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181  U.  S.  516-530,  45  L.  Ed.  979,  21  Sup.  Ct.  666,  LOOKHABT  v.  JOHNSON. 

Public  lands  for  wliose  sale  Congress  has  proTided  by  general  laws  are 
legally  open  for  entry  and  sale  under  such  laws  unless  some  particular  lands 
have  been  withdrawn  from  sale  by  congressional  authority,  or  by  executive 
withdrawal  under  such  authority,  express  or  implied. 

Approved  in  United  States  v.  Milwest  Oil  Co.,  236  U.  S.  474,  506,  69 
L.  Ed.  681,  694,  35  Sup.  Ct.  309,  upholding  orders  of  president  with- 
drawing oil  lands  from  sale;  Lane  v.  Watts,  235  U.  S.  22,  59  L.  Ed. 
106,  35  Sup.  Ct.  3,  holding  reservations  of  Mexican  lands  under  section 
8  of  Act  of  July  22,  1854,  covered  by  claims  of  private  parties  were 
subject  to  repeal. 

Where  provision  of  laws  of  territory  then  in  force  as  to  location  of  nria- 
Ing  claims  were  not  complied  with  in  making  location,  subsequent  location 
made  by  another  before  laws  were  complied  with  is  valid. 

Approved  in  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  126,  89  Pac. 
285,  State  law  requiring  posting  of  location  notice  "in  conspicuous 
place"  is  supplemental  to  Federal  law  and  obligatory;  Ford  v.  Camp- 
bell, 29  Nev.  591,  92  Pac.  210,  holding  notice  of  relocation  "to  better 
describe  claim"  did  not  amount  to  abandonment;  Beigquist  v.  West 
Virjyinia-Wyoming  Copper  Co.,  18  Wyo.  267,  106  Pac.  682,  holding 
certificate  amending  original  location  certificate  filed  on  valid  discovery 
could  be  filed  to  be  effective,  after  rival  claimant  had  commenced  work 
and  filed  certificate. 

Ejectment  does  not  lie  to  recover  mine  because  of  fraudulent  relocation. 

Approved  in  Lockhart  v.  Leeds,  195  U.  S.  433,  438,  49  L.  Ed.  267,  269, 
25  Sup.  Ct.  76,  reafiSirming  rule. 

Distinguished  in  Thompson  v.  Burk,  2  Alaska,  255,  in  Alaska  defend- 
ant may  rely  upon  equitable  defense  in  ejectment  action. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  787,  884,  886. 

Miscellaneous.  Cited  in  Cascaden  v.  Dunbar,  2  Alaska,  413,  oral 
grubstake  contract  enforceable  if  evidence  clear;  Thompson  v.  Burk, 
2  Alaska,  253,  person  holding  fiduciary  relations  with  original  locator 
cannot  be  permitted  to  relocate. 

181  U.  8.  531-548,  46  L.  Ed.  986,  21  gup.  Ot.  697,  WEIJ.8  ▼.  SAVANNAH. 
Clear  proof  is  required  to  show  contract  for  exemption  from  taxation. 
Approved  in  Schock  v.  Sweet,  45  Okl.  59,  145  Pac.  390,  holding  town 
lots  in  homestead  allotment  of  Creek  Indian  not  exempt  from  taxation 
after -sale  to  others;  Allen  v.  Trimmer,  45  Okl.  98,  102,  144  Pac.  800, 
801,  lands  allotted  to  Chickasaw  freedmen  under  Act  of  July  1,  1902, 
are  subject  to  State  taxation. 

Perpetual  leasehold  of  municipal  lands  is  subject  to  taxation. 
Approved  in  Trimble  v.  Seattle,  231  U.  S.  689,  58  L.  Ed.  488,  34 
Sup.  Ct.  218,  upholding  assessments  by  city  on  land  leased  by  State; 
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Norfolk  V.  J.  W.  Perry  Co.,  108  Va.  31,  33,  128  Am.  St.  Rep.  940,  35 
L.  R.  A.  (N.  S.)  167,  61  S.  E.  868,  869,  and  J.  W.  Perry  Co.  v.  Norfolk, 
220  U.  S.  479,  55  L.  Ed.  551,  31  Sup.  Ct.  465,  both  holding  lease  of  munic- 
ipal property  where  lessee  agrees  to  pay  State  and  Federal  taxes  is  not 
impaired  by  assessment  on  leased  land  made  by  city ;  New  York  v.  State 
Board  of  Tax  Commrs.,  199  U.  S.  36,  50  L.  Ed.  75.  105  Am.  St.  Rep. 
698,  25  Sup.  Ct.  715,  special  franchise  tax  may  be  laid  on  franchise 
granted  in  consideration  of  fixed  percentage  of  earnings ;  Savannah  etc. 
Ry.  v.  Savannah,  198  U.  S.  398,  49  L.  Ed.  1100,  25  Sup.  Ct.  690,  tax 
exemption  will  not  be  implied  from  street  railway  franchise;  American 
Smelting  etc.  Co.  v.  People,  34  Colo.  254,  82  Pac.  536,  requirement  of 
filing  fee  from  foreign  corporation  does  not  impliedly  exempt  it  from 
further  taxation ;  Mayor  etc.  of  Jersey  City  v.  North  Jersey  St.  Ry.  Co., 
78  N.  J.  L.  75,  73  Atl.  610,  lessee  of  street  railway  held  liable  for 
license  fees  which  are  liability  of  lessor;  Trimble  v.  City  of  Seattle,  64 
Wash.  105,  116  Pac.  649,  leasehold  interest  in  tide-lands  of  State  held 
subject  to  assessment  for  local  improvements;  dissenting  opinion  in 
Wright  V.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  686,  59  L.  Ed.  787,  35 
Sup.  Ct.  471,  majority  holding  lessee  of  railroad  built  under  special 
charter  limiting  tax  to  certain  portion  of  income  is  not  subject  to  ad 
valorem  tax  as  owner. 

Distinguished  in  Olds  v.  Little  Horse  Creek  Cattle  Co.,  22  Wyo.  361, 
140  Pac.  1013,  lands  on  which  purchaser  enters  under  contract  to  pur- 
chase from  State  are  not  assessable  for  taxes  as  such. 

181  V.  8.  548-658,  45  L.  Ed.  994,  21  Sup.  Ot.  703,  BED  BIVEB  VALLEY 
KAT.  BANK  v.  GBAIG. 

So  long  as  vested  rights  are  nnaffected,  subsequent  statute  alterlnlf 
remedy  Is  valid. 

Approved  in  Cnmmings  v.  Wildman,  116  Md.  317,  81  Atl.  613,  up- 
holding statute  requiring  trustees  to  file  bond  before  title  passes  to  them. 

Applicability  to  existing  purchasers,  of  changes  in  law  relating 
to  redemption  from  judicial  sales.    Note,  L.  B.  A.  1915C,  415. 

One  not  belonging  to  class  that  might  be  injured  by  statute  cannot  raise 
question  of  its  constitutionality. 

Approved  in  Bettendorf  Axel  Co.  v.  Field,  114  Md.  494,  79  Atl.  726, 
Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  113  Md.  84,  77  Atl. 
258,  and  State  ex  rel.  Dillon  v.  Braxton  County  Court,  60  W.  Va.  354, 
55  S.  E.  388,  all  following  rule;  Estate  of  Johnson,  139  Cal.  534,  73 
Pac.  425,  holding  aliens  cannot  raise  questions  of  immunities  pertaining 
solely  to  citizens  of  sister  States. 

Mechanics'  liens  on  buildings  or  improvements  as  distinct  from  land 
on  which  located.    Note,  2  Ann.  Gas.  690, 

181  U.  8.  658-661,  45  L.  Ed.  1000,  21  Sup.  Ct  707,  ABMIJO  ▼.  ABMUO. 

Supreme  Oourt  is  not  disposed  to  review  decision  of  territorial  courts 
based  on  local  statutes  and  procedure. 
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Approved  in  Sanford  v.  Ainsa,  228  U.  S.  707,  67  L.  Ed.  1036,  33  Sup. 
Ct.  704,  following  decision  of  Arizona  Supreme  Court  as  to  transfer 
of  pending  cases  to  District  Court  of  newly  organized  county;  Clason 
V.  Matko,  223  U.  S.  653,  86  L.  Ed.  693,  32  Sup.  Ct.  392,  following  Su- 
preme Court  of  Arizona  territory  in  construing  ambiguous  statute; 
Maytin  v.  Vela,  216  U.  S.  602,  64  L.  Ed.  634,  30  Sup.  Ct.  439,  following 
decision  of  Porto  Rico  court  on  questions  of  inheritance  and  prescrip- 
tion; Board  of  County  Commrs.  of  Santa  Fe  v.  Territory  of  New 
Mexico,  215  U.  S.  307,  54  L,  Ed.  208,  30  Sup.  Ct.  Ill,  following  New 
Mexico  court  in  regard  to  its  power  to  affirm  or  reverse  and  remand  in 
mandamus. 

181  V.  S.  562--567,  45  L.  Ed.  1002,  21  8np.  Ot.  724»  MABK8  V.  8H0XJP. 

Under  Oregon  law  in  force  in  Alaska,  seizure  of  goods  on  attaclmient  in 
hands  of  third  person  is  invalid. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  56  L.  Ed.  118,  32  Sup.  Ct. 
26,  holding  collector  of  port  placing  inspector  in  charge  to  prevent 
sailing  not  responsible  for  detention  of  vessel,  when  vessel  at  time  was 
in  custody  of  marshal;  Price  v.  The  Boot  Shop,  75  Or.  347, 146  Pac.  1090, 
garnishment'  is  not  effective  when  garnishee  is  not  personally  served 
with  writ  and  notice  describing  property,  though  he  waived  service. 

Where  levy  of  attachment  is  invalid,  it  is  no  defense  to  oi&cer  when 
sued  for  taking  goods. 

Approved  in  Shoup  v.  Marks,  128  Fed.  38,  62  C.  C.  A.  540,  holding 
exclusion  of  evidence  that  transfer  was  made  in  fraud  of  plaintiff's 
creditors  is  not  error  where  it  did  not  show  title  in  third  person. 

Miscellaneous.  Cited  in  Shoup  v.  Sabin,  3  Alaska,  52^  referring 
historically  to  principal  case. 

181  U.  8.  567-574,  46  L.  Ed.  1005,  21  Sup.  Ct.  726,  LUHBS  Y.  HANCOCK. 

Lien  created  by  docketing  of  Judgment  does  not  extend  to  land  con- 
veyed by  deed  valid  between  parties,  though  voidable  at  instance  of  cred- 
itors. 

Approved  in  Adler  Goldman  Commission  Co.  v.  Williams,  211  Fed. 
536,  filing  oi  creditors'  bill  creates  lien  on  realty  conveyed  by  debtor. 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117 
Am.  St.  Rep.  787. 

Conveyance  in  fraud  of  creditors  is  valid  between  parties  and  void  only 
as  to  creditors. 

Approved  in  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph 
Halsted  Co.,  195  Fed.  298,  assignee  of  patent  under  assignment  made  in 
violation  of  Sherman  Act  may  sue  for  infringement;  Ward  v.  Miller,  143 
Ga.  167,  84  S.  E.  481,  judgment  against  lunatic  is  not  void,  and  purchaser 
at  sale  thereunder  is  protected. 
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In  Arizona,  eommon  lav,  so  far  as  consistent  with  and  adapted  to 
natural  conditions  an^  to  customs  of  territory,  is  rule  of  decision. 

Approved  in  McFarland  ▼.  Alaska  Perseverance  Min.  Co.,  3  Alaska, 
330,  common  law  of  riparian  rights  was  in  force  in  Alaska  under  Oregon 
laws  applicable  thereto;  Boqnillas  Land  &  Cattle  Co.  v.  Curtis,  11  Ariz. 
141,  89  Pac.  508,  common  law  of  riparian  rights  does  not  apply. 

Extent  of  adoption  of  common  law.  Note,  Ann.  Gas.  1913E,  1235, 
1238,  1242. 

181  U.  S.  675-680»  45  L.  Ed.  1009,  21  Sup.  Ot  736,  AX7DUB0K  ▼.  8HX7FELDT. 

Alimony  is  founded  on  natural  and  legal  duty*of  husband  to  sumport 
wife.    It  may  he  altered  by  court  at  any  time  as  circumstances  may  require. 

Approved  in  Adams  v.  Holt,  214  Mass.  78,  Ann.  Gas.  1914B,  1076, 
100  N.  E.  1088,  on  annulment  of  marriage,  woman  cannot  claim  com- 
pensation for  services  rendered  during  marriage;  Mcllroy  v.  Mcllroy, 
208  Mass.  464,  Ann.  Gas.  1912A,  934,  94  N.  E.  699,  holding  order  of 
probate  court  that  husband  pay  fixed  sum  monthly  for  support  of  wife 
not  terminated  by  resumption  of  cohabitation;  Francis  v.  Francis,  192 
Mo.  App.  724,  179  S.  W.  978,  agreement  between  parties  to  commute, 
arrears  at  fixed  sum  and  for  change  in  alimony  is  binding;  Komik  v. 
Komik,  3  Tenn.  Civ.  46,  husband  refusing  to  pay  alimony  allowed  wife^ 
if  able  to  pay,  may  be  imprisoned. 

Disting^uished  in  Arlington  v.  Arrington,  131  N.  C.  146,  9i  Am.  St. 
Sep.  771,  42  S.  E.  554,  holding  final  judgment  for  fixed  sum  as  alimony 
is  discharged  by  husband's  discharge  in  bankruptcy. 

Power  of  courts  to  create  and  enforce  liens  to  secure  the  payment 
of  alimony.    Note,  102  Am.  St.  Rep.  702. 

Allowance  of  alimony  is  not  in  nature  of  an  absolute  debt. 
Approved  in  In  re  Cave,  26  Wash.  216,  90  Am.  St.  Rep.  738,  66  Pac. 
426,  holding  decree  for  alimony  is  not  a  debt  within  Const.,  art.  I,  §  17, 
prohibiting  imprisonment  for  debt. 

Constitutional  or  statutory  provision  against  imprisonment  for 
debt  as  applicable  to  imprisonment  for  failure  to  pay  alimony. 
Note,  Ann.  Gas.  1913E,  1087.  . 

Imprisonment  for  failure  to  pay  alimony  as  imprisonment  for  debt. 
Note,  17  L.  R.  A.  (N.  S.)  1142. 

Alimony,  whether  in  arrears  or  accruing  afterward,  is  not  provable  in 
bankruptcy  or  barred  by  discharge. 

Approved  in  Lemert  v.  Lemert,  72  Ohio  St.  367,  106  Am.  St.  Rep.  621, 
74  N.  E.  195,  reaffirming  rule;  Thompson  v.  Thompson,  226  U.  S.  559, 
57  L.  Ed.  350,  33  Sup.  Ct.  129,  statutory  maintenance  is  assimilated  to 
alimony  under  section  980  of  Code  of  District  of  Columbia;  Wetmore 
V.  Markoe,  196  U.  S.  71,  72,  75,  77,  49  L.  Ed.  391,  392,  393,  394,  25 
Sup.  Ct.  172,  alimony  not  "debt"  within  bankruptcy  statute,  though  fixed 
by  decree  which  court  cannot  alter;  Dunbar  v.  Dunbar,  190  U.  S.  344, 
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47  L.  Ed.  1090,  23  Sup.  Ct.  769,  holding  contraet  to  pay  annuity  to 
divorced  wife  is  not  discharged  by  discharge  in  bankruptcy ;  In  re  Levin, 
176  Fed.  179,  99  C.  C.  A.  631,  bankruptcy  court  has  discretion  to  extend 
time  for  appearance  and  filing  specifications  of  creditor  opposing  applica- 
tion for  discharge;  Thompson  v.  Judy,  169  Fed.  667,  95  C.  C.  A.  61, 
amendment  of  1903  to  Bankruptcy  Act  does  not  remove  judgments  for 
willful  and  malicious  injuries  from  debts  excepted  from  discharge ;  Brown 
V.  United  Button  Co.,  149  Fed.  62,  9  Ann.  Gas.  445,  L.  B.  A.  (N.  S.)  961, 
79  C.  C.  A.  70,  unliquidated  damages  for  tort  to  property  not  provable  in 
bankruptcy;  Arrington  v.  Arrington,  132  Fed.  201,  divorced  wife  of 
bankrupt  cannot  have  his  discharge  set  aside  on  her  failure  to  present 
claim  for  alimony;  In  re  Le  Claire,  124  Fed.  667,  holding  married 
woman's  claim  for  alimony  pending  at  time  of  bankruptcy  is  not  property 
and  cannot  be  claimed  by  trustee ;  Hutchinson  v.  Otis  &  Co.,  123  Fed.  19, 
20,  69  C.  C.  A.  94,  holding  act  of  March  3,  1891,  does  not  authorize  ap- 
peal from  Circuit  Court  of  Appeals  decision  on  petition  to  revise  pro- 
ceedings of  District  Court;  Schlessinger  v.  Schlessinger,  39  Colo.  49, 
8  L.  B.  A.  (N.  S.)  863,  88  Pae.  971,  obligation  of  husband  to  pay  sum 
monthly  to  wife  made  in  contemplation  of  divorce  is  not  disckargeable 
in  bankruptcy;  Welty  v.  Welty,  195  111.  340,  88  Am.  St.  Bep.  211,  63 
N.  E.  163,  holding  decree  for  alimony  in  action  for  divorce  entered  be- 
fore proceedings  in  bankruptcy  is  not  discharged  by  adjudication;  Ley- 
land  V.  Leyland,  186  Mass.  421,  71  N.  E.  796,  divorced  wife  of  bankrupt 
with  decree  for  alimony  cannot  appeal  from  settlement  of  his  guardian's 
account;  Bolton  v.  Bolton,  86  N.  J.  L.  71,  89  Atl.  1016,  arrears  of  ali- 
mony to  time  of  petition  on  bankruptcy  of  wife  pass  to  trustee;  In  re 
Williams,  208  N.  Y.  37,  38,  46  L.  R.  A.  (N.  S.)  719,  101  N.  E.  854,  judg- 
ment based  on  judgment  of  another  State  for  alimony  is  not  discharge- 
able by  bankruptcy. 

Distinguished  in  McKittrick  v.  Cahoon,  89  Minn.  384,  96  N.  W.  223, 
holding  final  money  judgment  against  putative  father  of  natural  child 
for  support  is  not  barred  by  discharge  in  bankruptcy;  Arrington  v.  Ar- 
rington, 131  N.  C.  145,  92  Am.  St.  Rep.  771,  42  S.  E.  564,  holding  final 
judgment  for  alimony  is  discharged  by  discharge  of  husband  in  bank- 
ruptcy* 

Effect  of  discharge  in  bankruptcy  on  claims  for  alimony  and  support 

of  children.    Note,  2  Ann.  Oas.  268. 
Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 

Note,  16  Ann.  Gas.  1017. 
Salary  or  pension  of  public  officer  or  employee  as  affected  by  his 

bankruptcy.    Note,  Ann.  Gas.  1916D,  630. 
Fixed  liability   evidenced   by   judgment   or  instrument   absolutely 

owing  at  filing  of  bankruptcy  petition.    Note,  54  L.  R.  A.  370. 

Miscellaneous.  Cited  in  Ex  parte  Massachusetts,  197  U.  S.  487,  49 
L.  Ed.  848,  25  Sup.  Ct.  612^  as  to  allowance  of  appeal  from  District  of 
Columbia. 
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181  U.  S.  680-683,  46  L.  Ed.  1011,  21  Sup.  Ot.  729,  TA200  ft  M.  V.  B.  B. 
CO.  T.  ADAMS. 

Decljdon  of  Supreme  Oonrt  of  State  construing  general  tax  laws  of  State 
will  be  followed  Yty  Supreme  Court. 

Approved  in  Pomona  v.  Sunset  Tel.  A  Tel.  Co.,  224  U.  S.  343,  56  L.  Ed. 
794,  32  Sup.  Ct.  477,  following  Supreme  Court  of  California  in  holding 
"telegraph"  corporations,  as  used  in  section  536,  Civil  Code  of  California, 
do  not  include  telephone  corporations;  Continental  Securities  Co.  v. 
Tnterborough  etc.  Transit  Co.,  165  Fed.  961,  following  State  court  as  to 
eonstruction  of  State  statute  relating  to  monopolies. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  .  Note, 
17  Ann.  Cas.  1212. 

181  U.  S.  584-680,  46  L.  Ed.  1013,  21  Sup.  Ct  740,  JOSEPH  SCHLITZ 
BBEWINO  CO.  T.  UNITED  STATES. 

Bottles  and  corks  In  which  beer  is  bottled  and  exported  for  sale  are  not 
'imported  materials  used  tn  manufacture,"  under  drawback  provision  of  ^ 
tariff  laws,  though  beer  is  bottled,  corked  and  heated  for  preservation.         ? 

Approved  in  Anheuser-Busch  Brewing  Assn.  v.  United  States,  207 
U.  S.  562,  52  L.  Ed.  839,  28  Sup.  Ct.  204,  mere  subjecting  imported  corks 
to  cleansing  and  coating  process  to  adapt  them  to  special  use  does  not 
amount  to  manufacturing  them  under  Tariff  Act  of  1890;  Francis  H. 
Leggett  &  Co.  v.  United  States,  138  Fed.  972,  and  James  A.  Hayes  Sc  Co. 
V.  United  States,  150  Fed.  67,  80  C.  C.  A.  17,  both  holding  for  revenue 
purposes  corks,  capsules,  etc.,  should  be  referred  to  contents  rather  than 
to  bottles;  West  v.  United  States,  119  Fed.  496,  holding  ginger  ale  in 
bottles  not  liable  for  duty  on  cost  of  corking,  wiring  and  labeling  under 
act  of  June  10, 1890. 

Distinguished  in  In  re  I.  Rheinstrom  &  Sons  Co.,  207  Fed.  134,  148, 
154,  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221  Fed.  840, 137  C.  C.  A. 
387,  both  holding  putting  up  in  bottles  cherries  imported  in  bulk  is  con- 
ducting ''manufacturing  establishment''  under  statute  giving  lien  to 
employees  and  persons  furnishing  supplies. 

Where  the  laiw  affords  imperfect  relief »  the  remedy  la  through  legiiOa- 
tion  and  not  by  strained  interpretation  of  law  already  in  force. 

Approved  in  American  Bank  Protection  Co.  v.  City  Nat.  Bank,  203  Fed. 
719,  court  cannot  vary  statutory  allowance  for  taking  depositions  even 
to  remedy  apparent  hardship;  Ladew  v.  Tennessee  Copper  Co.,  179  Fed. 
252,  holding  statute  authorizing  suit  in  court  of  district  where  property 
situated  to  enforce  ''claim  to  property"  could  not  be  construed  to  include 
suit  to  enjoin  use  of  property  which  created  nuisance. 
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181  XT.  8.  689-601,  45  !•.  Ed.  1015,  21  Sap.  Ot.  730,  MALLETT  T.  NOBTH 
OABOIiINA. 

Federal  qneetion  raised  on  petition  for  rehearing  1b  not  too  late. 
Approved  in  Leigh  v.  Green,  193  tJ.  S.  85,  101  Am.  St  Rep.  604,  48 
L.  Ed.  626,  24  Sup.  Ct.  390,  reaffirming  rule;  Fullerton  v.  Texas,  196  U.  S. 
193,  49  L.  Ed.  444,  25  Sup.  Ct.  221,  certificate  that  Federal  question  con- 
sidered on  petition  for  rehearing  not  sufficient  when  petition  may  have 
been  denied  on  other  grounds;  National  Mutual  Building  etc.  Assn.  v. 
Brahan,  193  U.  S.  646,  48  L.  Ed.  828,  24  Sup.  Ct.  532,  Federal  question 
may  be  raised  by  requested  instructions  in  trial  court. 

* 

Wliere  it  is  claimed  Federal  question  is  raised  on  petition  for  rehearing 
in  State  court,  it  must  appear  that  question  was  raised,  considered  and  de- 
cided against  ri^t  claimed  to  give  Jurisdiction  of  writ  of  error  to  this  court. 

Approved  in  Bank  of  Commerce  v.  Wiltsie,  189  U.  S.  506,  47  L.  Ed.  921, 
23  Sup.  Ct.  851,  reaffirming  rule;  Grannis  v.  Ordean,  234  U.  S.  392,  58 
L.  Ed.  1368,  34  Sup.  Ct.  779,  holding  under  facts.  Federal  right  was 
raised  in  State  court  on  rehearing  so  as  to  support  error  to  Supreme 
Court ;  Sullivan  v.  State  of  Texas,  207  U.  S.  422,  62  L.  Ed.  277,  28  Sup. 
Ct.  215,  and  Illinois  Central  R.  R.  Co.  v.  Kentucky,  218  U.  S.  556,  54 
L.  Ed.  1148^  31  Sup.  Ct.  95,  both  holding  Federal  question  presented 
where  State  court  passed  on  petition  for  rehearing  first  raising  such 
question;  Smithsonian  Institution  v.  St.  John,  214  U.  S.  27,  53  L.  Ed. 
897,  214  Sup.  Ct.  19,  quaere,  whether  denial  by  State  court  of  rehearing 
with  statement  that  no  Federal  question  raised  permits  writ  of  error  to 
Supreme  Court ;  Forbes  v.  State  Council  of  Virginia,  Junior  Order  United 
American  Mechanics,  216  U.  S.  399,  54  L.  Ed.  636,  30  Sup.  Ct.  295,  Mc- 
Corquodale  v.  Texas,  211  U.  S.  437,  53  L.  Ed.  271,  29  Sup.  Ct.  146,  Dis- 
conto  Gesellschaft  v.  Umbreit,  208  U.  S.  578,  52  L.  Ed.  628,  28  Sup.  Ct. 
337,  and  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228  U.  S.  334, 
57  L.  Ed.  862,  33  Sup.  Ct.  510,  all  holding  where  State  court  denied 
rehearing,  setting  up  Federal  question  for  first  time,  without  opinion, 
error  did  not  lie  to  Supreme  Court ;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Elliott, 
184  U.  S.  534,  46  L.  Ed.  677,  22  Sup.  Ct.  448,  holding  decision  of  Federal 
question  in  denying  rehearing  confers  right  to  writ  of  error  from  Su- 
preme Court;  Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  180^ 
47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  question  raised  in  State 
Supreme  Court  and  decided  adversely  to  appellant  in  court's  opinion  is 
sufficiently  raised  within  Rev.  Stats.,  §  709 ;  dissenting  opinion  in  City  of 
Memphis  v.  Cumberland  Tel.  &  Tel.  Co.,  218  U.  S.  638,  54  L.  Ed.  1190, 
31  Sup.  Ct.  115,  majority  holding  Federal  question  not  presented. 

Distinguished  in  McMillen  v.  Ferrum  Min.  Co.,  197  U.  S.  347,  49  L.  Ed. 
787,  25  Sup.  Ct.  533,  alitor  where  petition  for  rehearing  not  granted; 
Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed.  485,  23  Sup.  Ct. 
378,  holding  Federal  question  raised  in  petition  for  rehearing  which  is 
denied  without  opinion  is  raised  too  late;  Jacobi  v.  Alabama,  187  U.  8. 
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136,  47  L.  EcL  108,  23  Snp.  Ct.  49,  holding  where  State  Supreme  Court 
overlooked  contention  raised  therein  that  evidence  of  absent  witness  was 
admitted  below  in  violation  of  Fourteenth  Amendment,  Federal  court  will 
not  review. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  41. 

Statute  giving  State  right  to  appeal  from  Supesior  Oourt  to  Supreme 
Court  l8  not  «x  post  facto  law. 

Approved  in  Malloy  v.  State  of  South  Carolina,  237  U.  S.  184,  59  L.  Ed. 
907,  35  Sup.  Ct.  507,  holding  statute  changing  only  mode  of  producing 
death  in  inflicting  death  penalty  was  not  void  as  ex  post  facto  law;  Hal- 
lock  V.  United  States,  185  Fed.  420,  107  C.  C.  A.  487,  statute  limiting 
peremptory  challenges  is  not  void  as  ex  post  facto ;  Kentucky  v.  Powers, 
139  Fed.  490,  appeal  is  matter  of  grace;  People  v.  O'Bryan,  165  Cal.  68, 
130  Pac.  1047,  statute  providing  formal  or  technical  errors  shall  not  be 
ground  for  reversal  not  void  as  ex  post  facto;  Commonwealth  v.  Phelps, 
210  Mass.  80,  81,  Ann.  Gas.  19120, 1119,  37  L.  R.  A.  (N.  S.)  567,  96  N.  E. 
350,  statute  reducing  number  of  justices  in  trial  of  capital  case  not  void 
as  ex  post  facto;  People  v.  Warden  etc.,  183  N.  T.  226,  2  L.  R.  A.  (N.  S.) 
859,  76  N.  £.  12,  law  regulating  employment  agencies  valid  though  apply- 
ing only  to  cities  of  specified  classes. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  criminal 
ease.    Note,  L.  R.  A.  1915F,  1097. 

Fourteenth  Amendment  does  not  profess  to  secure  to  all  persons  In 
United  States  benefit  of  same  laws  and  same  remedies. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  99,  58  L.  Ed.  1235,  34 
Sup..  Ct.  712,  denying  to  inhabitant  of  Manila  right  to  preliminary  ex- 
amination accorded  all  others  in  Philippines  does  not  contravene  Philip- 
pine Bill  of  Rights. 

181  XT.  S.  601-609,  45  L.  Ed.  1021,  21  Sup.  Ot  737,  C0LBT7BN  T.  GRANT. 

Abandonment  or  negligence  In  discretionary  power  under  trust,  render- 
ing trustee  liable  for  acts  of  cotrustee,  will  not  be  Implied  without  satis- 
factory proof. 

Approved  in  American  Bonding  Co.  v.  Richardson,  214  Fed.  903,  131 
C.  C.  A.  565,  holding  negligence  of  trustee  not  shown  by  trustee;  Lans- 
burgh  V.  Parker,  41  App.  D.  C.  553,  trustees  are  not  liable  for  wrongful 
acts  of  cotnistee. 

Liability  of  trustee  for  default  of  cotrustee  as  to  funds  jointly  re- 
ceived.   Note,  15  Ann.  Caa.  523. 

Ldability  of  inactive  trustee  for  defalcation  of  cotrustee.    Note^  88 
L.  R.  A.  (N.  S.)  1082. 
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181  U.  8.  610-^14,  45  L.  Sd.  1024»  21  Sop.  Ct.  646,  AMEBIOAK  8UOA& 
BEFININO  GO.  T.  UNITED  8TATB8. 

Sugar  wMeh  has  dlndnlalied  In  w«lght  \mt  improved  In  quality  hj  drain- 
age doling  Toyage  is  dntiaUe  at  valne  as  improved. 

Approved  in  Kimpton  v.  United  States,  165  Fed.  239,  containers  of 
liquids  held  dutiable  as  ''coverings";  Franklin  Sug.  Ref.  C!o.  v.  United 
States,  142  Fed.  379,  73  C.  C.  A.  476,  applying  same  rule  to  additional 
duty  imposed  to  countervail  foreign  export  bounty. 

181  U.  8.  620,  46  L.  Ed.  1031,  22  8np.  Ot  946»  LOtFISVIIiLE  TBTT8T  OO  T. 
OOMINaOB. 

Cited  in  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  118,  24  Sup. 
Ct.  47. 

181  U.  8.  621,  45  Ii.  Ed.  10S2,  21  Sap.  Ot.  025,  FIESBE  T.  DONSOOMB. 

Cited  in  Independent  School  Dist.  v.  Rew,  111  Fed.  9,  56  L.  B.  A.  364. 
49  C.  C.  A.  198. 

181  U.  8.  628,  45  !■.  Ed.  1083,  21  Sup.  Ot  926^  BRITISH  ft  FOBCION 
MABINE  INS.  00.  v.  INTEBNATIONAL  NAV.  OO. 

Cited  in  The  Jason,  162  Fed.  61. 
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182  0.  8.  1-220,  46  !■.  Ed.  1041,  21  Sup.  Ot.  74S,  DE  LOCA  ▼.  BXDWEIXb 

Appeal  given  by  Cnstonui  Admlnistratiye  Act  of  1890  Is  Inapplicable  to 
goods  not  imported. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  248,  45  L.  Ed.  1091,  21  Sup. 
Ct.  772,  holding  action  to  recover  duties  assessed  on  nonimportable  prop- 
erty  arises  under  act  to  provide  revenue  from  imports  within  section  629, 
Rev.  Stats.;  Dooley  v.  United  States,  182  U.  S.  225,  46  L.  Ed.  1079,  21 
Sup.  Ct.  763,  holding  appeal  given  by  Customs  Administrative  Act  of 
1890  has  no  application  to  cases  of  goods  not  imported  at  alL 

Consent  cannot  confer  Jurisdiction,  and  removal  by  party  of  cause  to 
Federal  court  estops  him  to  deny  removal  was  lawful  if  Federal  court  could 
take  Jurisdiction  of  the  case. 

Approved  in  Courtney  v.  Pradt,  196  U.  S.  92,  49  L.  Ed.  399,  25  Sup. 
Ct.  208,  reaffirming  rule;  Merchants  Heat  etc.  Co.  v.  James  B.  Clow  & 
Sons,  204  U.  S.  290,  51  L.  Ed.  490,  27  Sup.  Ct.  285,  holding  foreign  cor- 
poration pleading  under  order  of  court,  after  objections  to  jurisdiction 
overruled,  waived  such  objections  by  setting  up  cohnterclaim ;  Philfr- 
dephia  etc.  Ry.  Co.  v.  Sherman,  230  Fed.  816,  objection  to  jurisdiction 
of  State  court  on  ground  plaintiff  not  bona  fide  resident  of  State  may  be 
made  at  trial  in  Federal  court  after  removal;  Goepfert  v.  Compagnie 
Generale  Transatlantique,  156  Fed.  200,  setting  aside  as  void,  service 
of  summons  made  before  removal  to  Federal  court;  Lewis  Pub.  Co.  v. 
Wyman,  152  Fed.  201,  205,  holding  parties  causing  removal  to  Federal 
court  may  demur  to  jurisdiction  of  State  court. 

Where  merchandise  is  alleged  not  to  have  been  imported  at  all,  but 
brought  ftom  domestic  port,  board  of  general  appraisers  has  no  Jurlsdictioiii 
of  suit  to  recover  duties  collected,  but  suit  lies  against  collector. 

Distinguished  in  Hallowell  v.  Commons,  239  U.  S.  509,  60  L.  Ed,  411v 
36  Sup.  Ct.  203,  holding  District  Court  had  no  jurisdiction,  since  passage 
of  act  of  June  25,  1910,  of  suit  to  determine  heirs  of  allottee  Indian; 
XVin— 53  (833) 
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Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  910,  holding  suits  to  recover 
taxes  unlawfully  collected  were  brought  under  special  statute  and  barred 
by  limitations  imposed  thereby;  Gulbenkian  v.  United  States,  186  Fed. 
136,  108  C.  C.  A.  245,  dismissing  suit  to  recover  import  duties  paid  when 
plaintiff  had  not  taken  requisite  steps  provided  by  statute  for  correcting 
errors  in  appraisement ;  United  States  v.  Brown,  127  Fed.  796,  62  C.  C.  A. 
473,  holding  board  of  general  appraisers  under  Customs  Administrative 
Act  determines  question  of  jurisdiction  including  validity  of  protest. 

Fact  tliat  appeal  under  Gustoma  Administrative  Act  was  OEclnsiYa  did 
not  preclude  common-law  action. 

Distinguished  in  Dooley  v.  United  States,  182  U.  S.  225,  45  L.  Ed. 
1079,  21  Sup.  Ct.  763,  holding  importer  has  right  of  action  in  Court  of 
Claims  for  recovery  of  duties  on  goods  imported  from  Porto  Rico, 

Congress  may  govern  territory  acquired. 
Approved  in  Dorr  v.  United  States,  195  U.  S.  152,  449  L.  Ed.  184,  24 
Sup.  Ct.  808,  reaffirming  rule. 

Congress  lias  full  and  complete  legislative  authority  over  tbe  people  of 
the  territoriea  and  all  the  departments  of  the  territorial  governments. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  250,  45  L.  Ed.  1091,  21  Sup. 
Ct.  773,  holding  congressional  power  to  establish  territorial  governments 
is  no  longer  an  unsettled  question;  Virginia-Carolina  Chemical  Co.  v. 
Sundry  Ins.  Cos.,  108  Fed.  454,  holding  defendant  cannot  defeat  juris- 
diction of  State  and  national  court  on  removal  by  simple  motion  to 
dismiss  for  want  of  jurisdiction;  Higgins  v.  Brown,  20  Okl.  399, 
1  Okl.  Cr.  75,  94  Pac.  720,  holding  Congress  could  provide,  on  admitting 
State,  that  criminal  cases  not  of  Federal  nature  should  be  tried  by  State 
courts. 

Protest  against  exaction  of  duties  explains  listing  of  sugar  as  imported 
to  escape  duty. 

Approved  in  Dewell  v.  Mix,  116  Fed.  665,  666,  667,  holding  person 
paying  without  protest  duties  imposed  on  cargo  brought  from  Porto  Rico 
after  treaty  and  before  Foraker  Act  cannot  recover  same  after  collector 
pays  in. 

Protest  or  notice  of  mistake  in  assesring  duties  must  be  made  to  hold 
collector. 

Approved  in  Dewell  v.  Mix,  116  Fed.  664,  holding  payment  without 
protest  of  duties  imposed  on  cargo  brought  from  Porto  Rico  after  treaty 
of  cession  and  before  Foraker  Act  cannot  be  recovered  after  collector 
paid  same  in. 

Statute  forbidding  sale  of  liquors  to  minors  applies  to  minors  subse- 
quently bom. 

Approved  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  HI.  547,  65 
N.  E.  470,  holding  Rev.  Codes  Chicago,  §1723,  regulating  fare  to  be 


835  DE  LIMA  v.  BIDWELL.  182 U.S.  1-220 

charged  by  any  street  railway  within  certain  city  territory  applies  to 
subsequently  organized  lines. 

Act  of  March  24,  1900,  applying  reyenues,  la  not  retroactiye. 
Approved  in  Lincoln  v.  United  States,  197  U.  S.  429,  49  L.  Ed.  819,  25 
Sup.  Ct.  455,  and  Lincoln  v.  United  States,  202  U.  S.  498,  500,  50  L,  Ed. 
1119,  1120,  26  Sup.  Ct.  728,  both  holding  act  of  July  1,  1902,  did  not 
ratify  collection  of  duties  on  imports  into  Philippines. 

WliUe  a  statute  is  presumed  to  speak  from  tlie  time  of  its  enactment,  It 
embraces  all  such  persons  or  things  as  subsequently  fall  within  its  scope, 
and  ceases  to  apply  to  such  as  thereafter  fall  without  its  scope. 

Approved  in  Maben  v.  Rosser,  24  Okl.  597,  103  Pac.  677,  construing 
statute  providing  for  removal  of  State  officers. 

Distinguished  in  State  ex  rel.  West  v.  Frame,  38  Okl.  451,  134  Pac. 
405,  construing  statute  giving  Governor  power  to  fill  vacancies  in  office. 

Whether  cargoes  were  dutiable  depends  upon  question  whether  Porto 
Bico  was  foreign  country. 

Distinguished  in  American  Sugar  Refining  Co.  v.  Bid  well,  124  Fed.  679, 
680,  684,  686,  holding  article  is  not  imported  from  foreign  county  within 
tariff  laws  until  arrival  in  port  of  entry. 

With  the  ratification  of  the  treaty  of  peace  with  Spain,  Porto  Bico 
ceased  to  be  a  'foreign  country'*  within  meaning  of  tarifl  laws. 

^  Approved  in  Mosle  v.  Bidwell,  130  Fed.  335,  65  C.  C.  A.  533,  applying 
rule;  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  160,  57  L.  Ed.  1437,  33 
Sup.  Ct.  1033,  holding  provisional  military  government  of  Porto  Rico 
could  not,  after  exchange  of  ratifications  of  treaty,  change  statute  of 
limitations  so  as  to  deprive  party  of  property  without  due  process  of 
law  required  by  Constitution ;  Faber  v.  United  States,  157  Fed.  141,  and 
Faber  v.  United  States,  221  U.  S.  658,  55  L.  Ed.  898,  31  Sup.  Ct.  659, 
both  holding  within  meaning  of  treaty  of  1903  with  Cuba,  Philippines  are 
not  foreign  country ;  United  States  v.  Heinszen,  206  U.  S.  378,  379,  388, 
11  Ann.  Gaa.  688,  51  L.  Ed.  1101,'  1105,  27  Sup.  Ct.  742,  holding  act  of 
1906,  ratifying  imposition  of  duties  by  United  States  authorities  in 
Philippines  prior  to  March  8,  1902,  was  valid  exercise  of  power  of  Con- 
gress; Pearey  v.  Stranahan,  205  U.  S.  272,  51  L.  Ed.  798,  27  Sup.  Ct. 
544,  Isle  of  Pines  is  under  jurisdiction  of  Cuba  and  is  foreign  country 
under  Tariff  Act;  Dorr  v.  United  States,  195  U.  S.  139,  49  L.  Ed.  129, 
24  Sup.  Ct.  808,*  Congress  not  bound  to  extend  trial  by  jury  to  Philip- 
pines ;  Gonzales  v.  Williams,  192  U.  S.  15,  48  L.  Ed.  821,  24  Sup.  Ct.  180, 
holding  native  inhabitant  of  Porto  Rico  at  time  of  cession  is  not,  on 
coming  to  New  York,  an  alien  immigrant  within  Act  of  1891,  for  detain- 
ing and  deportation  of  alien  immigrants;  The  Diamond  Rings,  183  U.  S. 
177, 178, 181, 182, 185,  46  L.  Ed.  141, 142, 143, 144,  22  Sup.  Ct.  59,  60,  61, 
holding  diamond  rings  brought  from  Luzon  after  proclamation  of  treaty 
are  not  imported  from  foreign  country  within  Tariff  Act  of  1897;  Dooley 
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V.  United  States,  183  U.  S.  154, 158, 163, 175,  46  L.  Ed.  190, 131, 134, 188, 

22  Sup.  Ct.  64,  65,  67,  upholding  Foraker  Act  of  1900,  imposing  duty 
on  goods  imported  into  Porto  Rico  from  New  York;  Downes  v.  Bidwell, 
182  U.  S.  248,  385,  386,  45  L.  Ed.  1091,  1144,  21  Sup.  Ct.  772,  824,  hold- 
ing Porto  Rico  did  not  become  part  of  United  States  on  ratification  of 
treaty  of  cession  within  uniformity  clause  of  Constitution;  Dooley  v. 
United  States,  182  U.  S.  234,  45  L.  Ed.  1082,  21  Sup.  Ct  767,  holding 
after  cession  of  Porto  Rico  and  before  congressional  action  military 
commander  cannot  levy  duties  on  imports  therefrom;  Qoetze  v.  United 
States,  182  U.  S.  222,  45  L.  Ed.  1074,  21  Sup.  Ct.  743,  holding  board  of 
general  appnusors  has  no  jurisdiction  under  Customs  Administratiye 
Act  of  1890  of  appeal  from  decision  of  collector  as  to  duties  on  goods 
imported  from  Porto  Rico  and  Hawaii;  American  Sugar  Refining  Co. 
v.  Bidwell,  124  Fed.  684,  holding  in  1899  there  was  no  law  imposing  duty 
on  merchandise  brought  from  Porto  Rico  to  United  States ;  Percy  Sum- 
mer Club  V.  Astle,  110  Fed.  490,  sustaining  ex  parte  order  permitting 
attorney  general  representing  State  to  intervene  in  action  to  restrain 
trespassers;  In  re  Kopel,  148  Fed.  507,  no  extradition  treaty  can  apply  to 
Porto  Rico  since  its  cession. 

Distinguished  in  dissenting  opinion  in  Dooley  v.  United  States,  182 
U.  S.  237,  46  L.  Ed.  1083,  21  Sup.  Ct.  768,  majority  holding  Porto 
Rico  not  foreign  territory,  after  cession,  within  Dingley  Tariff  Act  of 
1897. 

Porto  Bloo  was  neither  absolutely  foreign  nor  absolatdy  domestic  terri- 
tory and  was  under  Dingley  tariiT  (dissenting  opinion). 

Approved  in  dissenting  opinion  in  The  Diamond  Rings,  183  U.  S.  185, 
46  If.  Ed.  144*  22  Sup.  Ct.  61,  majority  holding  diamond  rings  brought 
from  Island  of  Luzon  after  proclamation  of  treaty  are  not  imported 
from  foreign  country  within  Tariff  Act  of  1897;  dissenting  opinion  in 
Dooley  v.  United  States,  182  U.  S.  237,  45  L.  Ed.  1088,  21  Sup.  Ct.  768, 
majority  holding  Porto  Rico  after  treaty  of  cession  not  foreign  territory 
within  Dingley  Tariff  Act  of  1897. 

182  n.  a  221-222,  45  Xi.  Ed.  1065,  21  Sop.  Ot  742,  OOETZ  ▼.  UNITED 
STATES. 

Not  cited. 

182  n.  S.  222-243,  45  L.  Ed.  1074,  21  Sup.  Ct.  762,  DOOLET  y.  UNITED 
STATES. 

Tacker  Act  of  March  3, 1887,  contemplated  four  distinct  classes  of  cases. 
Approved  in  United  States  v.  Lynah,  188  XJ.  S.  475,  47  L.  Ed.  660,. 

23  Snp.  Ct.  359,  holding  Circuit  Conrt  has  jurisdiction  of  suit  against 
United  States  for  destruction  of  rice  plantation  caused  by  Federal  im- 
provement of  Savannah  River. 
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Court  of  OlftiJiu  and  dreiiit  Ck>iirts  lUkTO  lnzladietioii  of  actioiii  for  re- 
coyery  of  dntlea  Ulogally  exacted  on  merchandlae,  alleged  not  to  liave  been 
imported  ftom  another  country. 

Approved  in  United  States  v.  Emery  etc.  Realty  Co.,  237  U.  S.  32, 
59  If.  Ed.  827,  35  Sup.  Ct.  499,  District  Conrt  sitting  as  Court  of  aaims 
has  jurisdiction  over  claims  for  refunding  taxes  paid  under  corporation 
tax  law  under  duress;  Hvoslet  v.  United  States,  217  Fed.  682,  holding 
one  paying  taxes  illegally  assessed  under  War  Revenue  Act  could  sue 
United  States  under  act  of  March  3,  1887,  on  their  demand  as  founded 
on  law  of  Congress;  United  States  v.  Finch,  201  Fed.  97,  Ann.  Oas. 
1916A,  319,  119  C.  C.  A.  433,  holding  internal  revenue  taxes  wrongfully 
imposed  recoverable  by  suit  under  act  of  March  3, 1887 ;  United  States 
V.  Buffalo  Pitts  Co.,  193  Fed.  908,  909,  114  C.  C.  A.  119,  holding  seller 
who  retained  title  of  machinery  used  in  contract  with  government  under 
Reclamation  Act  could,  when  government  took  possession  and  completed 
work,  sue  government  for  value  of  its  use;  United  States  v.  Hyams, 
146  Fed.  18,  76  C.  C.  A.  523,  Circuit  Court  has  jurisdiction  of  claim  for 
tobacco  tax  rebate;  Christie-Street  Com.  Co.  v.  United  States,  136  Fed. 
333,  69  C.  C.  A.  464  (afl&rming  129  Fed.  507),  and  holding  government 
may  be  sued  to  recover  internal  taxes  exacted  under  misconstruction 
of  law;  Christie  St.  Comm.  Co.  v.  United  States,  126  Fed.  994,  holding 
Circuit  Court  has  jurisdiction,  under  act  of  March  3,  1887,  of  suit  to 
recover  taxes  wrongfully  exacted  by  collector  under  revenue  laws. 

Distinguished  in  Basso  v.  United  States,  239  U.  S.  606,  607,  60  L.  Ed. 
464,  36  Sup.  Ct.  227,  Court  of  Claims  has  no  jurisdiction  of  claim  for 
private  injury  through  tort  of  officer  of  United  States ;  Pacific  Whaling 
Co.  V.  United  States,  187  U.  S.  454,  47  L.  Ed.  256,  23  Sup.  Ct.  156,  holding 
proceeding  in  District  Court  for  license  for  vessel  plying  in  Alaskan 
waters  not  a  suit  in  which  judgment  appealable  to  Supreme  Court  can 
be  rendered ;  Gulbenkian  v.  United  States,  186  Fed.  136, 108  C.  C.  A.  245, 
dismissing  suit  to  recover  import  duties  paid  when  plaintiff  had  not 
taken  requisite  steps  provided  by  statute  for  correcting  errors  in  ap- 
praisement. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  308. 

Common-law  right  of  action  exists  to  recoyer  ftom  collector  dntiee  on 
nonimported  goods. 

Approved  in  Patton  v.  Brady,  184  U.  S.  614,  46  L.  Ed.  717,  22  Sup.  Ct. 
495,  holding  common-law  right  of  action  exists  against  internal  revenue 
collector  to  recover  sums  paid  under  protest  to  prevent  seizure  for  illegal 
taxes. 

Treaty  with  Spain  took  effect  upon  individual  rights,  April  11,  1899, 
wlien  ratifications  exchanged. 

Approved  in  Armstrong  v.  Bidwell,  124  Fed.  693,  695,  holding  treaty 
by  which  Porto  Rico  was  ceded  by  Spain,  though  signed  December  10, 
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1898,  became  effective  on  private  rights  when  ratifications  exchanged, 
April  11,  1899;  De  Pass  v.  Bidwell,  124  Fed.  619,  holding  Porto  Rico 
ceased  to  be  foreign  country  when  ratifications  of  treaty  were  exchanged, 
April  11,  1899. 

By  exchange  of  ratifications  of  treaty  Porto  Blco  ceaaed  to  be  a  f<nreign 
country. 

Approved  in  Dooley  v.  United  States,  183  U.  S.  154, 168, 163,  46  L.  Ed, 
180,  131,  134,  22  Sup.  Ct.  64,  65,  67,  upholding  Foraker  Act  of  April  12, 
1900,  imposing  tax  on  imports  into  Porto  Rico  from  New  York,  such 
articles  not  being  exports  within  meaning  of  Constitution;  Lincoln  v. 
United  States,  197  U.  S.  428,  429,  49  L.  Ed.  818,  819,  25  Sup.  Ct.  455, 
and  Lincoln  v.  United  States,  202  U.  S.  496,  50  L.  Ed.  1118,  26  Sup.  Ct. 
728,  both  holding  Philippine  insurrection  did  not  justify  duties  as  military 
contribution;  Annstrong  v.  Bidwell,  124  Fed.  693,  695,  holding  exchange 
of  ratifications  of  treaty  renders  same  effective. 

Distinguished  in  American  Sugar  Refining  Co.  v.  Bidwell,  124  Fed. 
684,  holding  article  is  not  imported  from  foreign  country  within  tariff 
laws  until  arrival  at  port  of  entry;  American  Sugar  Refining  Co.  v. 
Bidwell,  124  Fed.  678,  holding  goods  not  imported  from  a  foreign  country 
within  meaning  of  tariff  laws  until  arrival  in  port  of  entry. 

I>aties  on  imports  from  United  States  to  Porto  Blco  collected  by  mili- 
tary government  until  ratification  of  treaty  of  peace  were  legally  exacted 
under  war  power. 

Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  159,  57  L.  Ed. 
1437,  33  Sup.  Ct.  1033,  holding  provisional  military  government  of  Porto 
Rico  could  not,  after  exchange  of  ratifications  of  treaty,  change  statute 
of  limitations  so  as  to  deprive  party  of  property  without  due  process 
of  law;  MacLeod  v.  United  States,  229  U.  S.  432,  433,  67  L.  Ed, 
1264,  1267,  33  Sup.  Ct.  955,  holding  duties  prescribed  by  military  gov- 
ernment of  Philippines  were  not  collectible  at  such  x>ort8  as  were  not 
in  possession  and  control  of  the  United  States;  Santiago  v.  Noqueras, 
214  U.  S.  266,  53  L.  Ed.  991,  29  Sup.  Ct.  608,  upholding  order  of  military 
government  of  Porto  Rico  establishing  United  States  provisional  court; 
United  States  v.  Heinszen,  206  U.  S.  378,  11  Ann.  Gas.  688,  51  L.  Ed. 
1101,  27  Sup.  Ct.  742,  upholding  Act  of  1906  ratifying  imposition  of 
duties  by  United  States  authorities  in  Philippines  prior  to  March  8, 1902 ; 
£x  parte  Jones,  71  W.  Ya.  576,  577,  Ann.  Oas.  19140,  31,  45  L.  B.  A. 
(N.  S.)  1030,  77  S.  E.  1033,  1034,  holding  where  State  of  war  was  de- 
clared in  portion  of  State,  Governor  had  power  to  cause  arrest  of  any- 
one giving  aid  to  insurgents. 

Tariff  on  Porto  Bican  imports  collected  after  ratification  of  treaty  was 
valid  (dissenting  opinion). 

Approved  in  dissenting  opinion  in  The  Diamond  Rings,  183  U.  S.  182, 
46  L.  Ed.  143,  22  Sup.  Ct.  61,  majority  holding  diamond  rings  brought 
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from  Luzon  after  ratification  of  treaty  of  peace  are  not  imported  from 
foreign  country  within  Tariff  Act  of  1897. 

Miscellaneous.  Cited  in  De  Biasi  v.  Normandy  Water  Co.,  228  Fed. 
240,  to  point  that  amendment  to  treaty  did  not  revive  right  of  action 
expressly  denied  by  State  statute  prior  to  its  proclamation. 

182  tr.  8.  24S-244,  45  !■.  Ed.  1086,  21  fiTnp.  Ot.  827»  ABM8TB0NO  ▼.  UNITED 
STATES. 

Not  cited. 

182  n.  S.  244-891,  46  Ii.  Ed.  1088,  21  Sup.  Ot  770/DOWNE8  ▼.  BIDWEIJi. 

Circuit  Courts  have  jurlsdictioii,  regardless  of  amount,  of  suit  against 
customs  collector  for  duties  paid  under  protest  on  merchandise  alleged  not 
imported. 

Approved  in  Warner,  Barnes  &  Co.  ▼.  Stranahan,  191  U.  S.  560,  48 
L.  Ed.  302,  24  Sup.  Ct.  847,  and  Czamikow,  MacDougall  &  Co.  v.  Bidwell, 
191  U.  S.  559,  48  L.  Ed.  802,  24  Sup.  Ct.  847,  both  reaffirming  rule; 
^alander  v.  Tacoma,  208  Fed.  429,  Article  24,  paragraph  1,  of  Judicial 
Code  does  not  enlarge  jurisdiction  of  District  Courts  beyond  that  for- 
merly possessed  by  Circuit  Courts;  Klumpp  v.  Thomas,  102  Fed.  856, 
89  C.  C.  A.  543,  holding  importer  may  maintain  action  at  law  against 
collector  withholding  funds  accruing  under  decision  by  board  of  general 
appraisers ;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  205,  action  arising  under 
postal  laws  is  removable  to  Federal  court  where  jurisdictional  amount 
involved. 

General  expressions  in  every  opinion  are  to  be  taken  in  connection  with 
the  case  in  which  they  are  used. 

Approved  in  United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  547,  95 
C.  C.  A.  628,  applying  rule  in  suit  under  Safety  Appliance  Act  of  1893. 

Pending  determination  of  status  of  Porto  Blco,  its  people  are  protected 
by  Constitution  in  matter  of  personal  rights. 

Approved  in  dissenting  opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  112, 
145  S.  W.  1018,  majority  holding  alien  charged  with  murder  was  entitled 
only  to  same  rights  in  relation  to  trial  as  citizen  of  State. 

tfnited  States  may  acquire  territory  without  Incorporating  It. 
Approved  in  Dorr  v.  United  States,  195  U.  S.  140,  142,  144,  146,  49 
L.  Ed.  129,  130,  131,  132,  24  Sup.  Ct.  808,  neither  Federal  Constitution 
nor  statutes  have  extended  trial  by  jury  to  Philippines;  Binns  v.  United 
States,  194  U.  S.  490,  48  L.  Ed.  1088,  24  Sup.  Ct.  816,  license  taxes  in 
Alaska  not  excises  which  must  be  uniform  throughout  United  States,  but 
local  taxes  levied  under  plenary  congressional  power;  In  re  Minook,  2 
Alaska,  205,  207,  Russian  ^subjects  remaining  in  Alaska  three  years  after 
cession  became  naturalized  citizens  by  operation  of  treaty  and  laws; 
Kepner  v.  United  States,  195  U.  S.  125;  49  L.  Ed.  122,  24  Sup.  Ct.  797, 
arguendo. 
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Distingaished  in  Rasmussen  v.  United  States,  197  U.  S.  520,  522,  523, 
525,  528,  531,  49  L.  Ed.  863,  864,  865,  867,  868,  869,  25  Sup.  Ct.  514, 
Alaska  so  incorporated  into  United  States  as  to  render  jury  of  six  in 
misdemeanor  cases  repugnant  to  sixth  amendment;  dissenting  opinion 
in  Dorr  v.  United  States,  195  U.  S.  154, 157,  49  L.  Ed.  .135,  136,  24  Sup. 
Ot.  808,  majority  holding  neither  Federal  Constitution  nor  statutes  have 
extended  trial  by  jury  to  Philippines. 

Porto  Bico  is  not  part  of  United  States  wltliin  provlBlons  of  Cfonstita- 
tlon  that  dnties  on  imports  and  excises  diall  be  miifonn  thxonglioat  the 
United  States. 

Approved  in  Faber  v.  United  States,  221  U.  S.  658,  55  L.  Ed.  898, 
31  Sup.  Ct.  659,  Philippines  are  not  foreign  country  within  meaning  of 
Cuban  treaty  of  1903 ;  Hawaii  v.  Mankichi,  190  U.  S.  219,  220,  47  L.  Ed. 
1023,  23  Sup.  Ct.  791,  792,  holding  constitutional  provisions  for  grand 
and  petit  juries  not  substituted  for  Hawaiian  criminal  procedure  by 
Newlands  resolution  of  July  7, 1898;  The  Diamond  Rings,  183  U.  S.  181, 
46  L.  Ed.  142,  22  Sup.  Ct.  61,  holding  diamond  rings  brought  from  Luzon 
after  treaty  of  cession  are  not  imported  from  foreign  country  within, 
Dingley  Act  of  1897;  Dooley  v.  United  States,  183  U.  S.  157,  158,  164, 
165,  46  L.  Ed.  131, 132,  134,  22  Sup.  Ct.  64,  65,  67,  68,  upholding  Foraker 
Act  of  April  12,  1900,  imposing  duties  upon  Porto  Rican  imports  from 
New  York,  such  goods  not  being  exports  within  Constitution;  Nagle  v. 
United  States,  191  Fed.  143,  111  C.  C.  A.  621,  holding  under  Act  of 
May  17,  1884,  all  laws  of  Congress  not  locally  inapplicable  are  in  effect 
in  Alaska;  David  Kaufman  &  Sons  Co.  v.  Smith,  175  Fed.  887,  importa- 
tions from  Panama  Canal  Zone  are  dutiable;  De  Pass  v.  Bidwell,  124 
Fed.  619,  622,  upholding  Foraker  Act  of  April  12,  1900,  for  imposing 
duty  upon  goods  imported  from  Porto  Rico;  United  States  v.  Interstate 
Commerce  Commission,  37  App.  D.'  C.  271,  272,  holding  Alaska  is  a  ter- 
ritory of  United  States  within  meaning  of  Act  of  June  29,  1906,  extend- 
ing provisions  of  Interstate  Commerce  Act;  Currie  v.  Continental  Cas- 
ualty Co.,  147  Iowa,  285,  140  Am.  St.  Rep.  300,  126  N.  W.  165,  holding 
under  indemnity  policy  covering  only  injuries  in  United  States  exclud- 
ing "ports  beyond  the  seas,"  Canal  Zone  was  'Tjeyond  the  seas";  People 
V.  Bingham,  189  N.  Y.  129,  81  N.  E.  775,  extradition  of  one  fleeing  from 
Porto  Rico  to  New  York  is  governed  by  section  5278,  Revised  Statutes; 
Higgins  V.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720,  Congress  may 
provide  that  criminal  indictments  pending  in  Federal  court  of  territory 
shall  be  cognizable  by  District  Court  of  State  as  its  successor  on  admis- 
sion of  State;  dissenting  opinion  in  Dooley  v.  United  States,  182  U.  S. 
239,  240,  46  L.  Ed.  1084, 1085,  21  Sup.  Ct.  769,  majority  holding  military 
commander  of  Porto  Rico,  after  treaty  of  cession,  could  not  imjKMe,  du- 
ties upon  Porto  Rican  imports,  it  not  being  foreign  country;  dissenting 
opinion  in  De  Lima  v.  Bidwell,  182  U.  S.  201,  45  L.  Ed.  1058,  21  Sup.  Ct. 
754,  majority  holding  Porto  Rico,  after  ratification  of  treaty,  ceased  to 
be  foreign  territory  within  meaning  of  Dingley  Tariff  Act  of  1897. 
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TI10  fcnrenmient  w»8  bom  of  tbe  OonstitDtioii  and  Its  powers  dorlTod 
exprestf 7  or  Impliedly  tbereftonii 

Approved  in  dissenting  opinion,  in  Hawaii  ▼.  Mankichi,  190  XJ.  S.  237, 
238,  47  L.  Ed.  1030,  23  Sup.  Ct.  798,  majority  holding  constitutional  pro- 
visions as  to  jury,  grand  and  petit,  not  extended  to  Hawaii  by  Newlands 
resolution  of  July  7,  1898. 

It  is  a  general  rule  of  public  law  tbat  wlienever  political  Jorisdiction 
and  legislative  power  over  any  territory  are  transferred  from  one  sovereign 
to  another,  the  municipal  laws  of  the  country  contlnne  In  force  untQ  abro- 
gated or  changed  by  the  new  sovereign. 

Approved  in  Vilas  v.  Manila,  220  U.  S.  358,  55  L.  Ed,  496,  31  Sup.  Ct. 
416,  legal  entity  of  city  of  Manila  survived  military  occupation  by  and 
cession  to  United  States  and  present  city  is  entitled  to  property  rights 
of  its  predecessor;  Santiago  v.  Nogueras,  214  U.  S.  266,  53  L.  Ed.  991, 
29  Sup.  Ct.  608,  holding  military  government  of  Porto  Rico  had  power 
to  establish  United  States  provisional  court;  Steele  v.  Halligan,  229  Fed. 
1017,  cession  by  State  of  jurisdiction  over  land  for  purposes  of  peni- 
tentiary to  United  States  included  judicial  jurisdiction ;  Divine  v.  Unaka 
Nat.  Bank,  125  Tenn.  107,  39  L.  R.  A.  (N.  S.)  586,  140  S.  W.  749,  hold- 
ing State  probate  court  had  power  to  compel  officers  of  National  Soldiers' 
Home,  situated  on  property  ceded  by  State,  reserving  right  to  serve 
process,  to  deliver  effects  of  deceased  inmate. 

Impost  on  Porto  Bican  merchandise  after  treaty  mm  within  pow«r  of 
Ckmgress. 

Approved  in  dissenting  opinion  in  Dooley  v.  United  States,  182  U.  S. 
240,  45  L.  Ed.  1085,  21  Sup.  Ct.  764,  majority  holding  military  commander 
of  Porto  Rico  could  not,  after  cession  thereof,  impose  duties  upon  Porto 
Rican  imports,  island  not  being  foreign  country. 

So  much  of  Porto  Bican  act  as  authorised  impositions  of  dnttet  is  In- 
valid (dissenting  opinion). 

Approved  in  dissenting  opinion  in  The  Diamond  Rings,  183  U.  8.  182, 
46  L.  Ed.  142,  22  Sup.  Ct.  61,  majority  holding  diamond  rings  brought 
from  Luzon  after  treaty  of  cession  are  not  from  foreign  country  within 
Dingiey  Act  of  1897;  dissenting  opinion  in  De  Ldma  v.  Bidwell,  182 
U.  S.  201,  220,  45  L.  Ed.  1058, 1065,  21  Sup.  Ct.  764,  762,  majority  holding 
Porto  Rico,  after  promulgation  of  Spanish  treaty,  ceased  to  be  foreign 
country  within  Dingiey  Tariff  Act  of  1897. 

It  will  be  an  evil  day  for  American  liberty  if  the  theory  of  a  goyem- 
ment  ontside  of  the  supreme  law  of  the  land  finds  lodgment  in  our  consti- 
tutional jurisprudence  (dissenting  opinion). 

Approved  in  State  v.  Williams,  146  N.  C.  622,  14  AniL  Oas.  562,  17 
L.  R.  A.  (N.  S.)  299,  61  S.  E.  62,  holding  void  statute  limiting  right  to 
carry  liquor  into  county  as  having  no  reasonable  relation  to  sale  of 
liquors  prohibited  by  law;  Ex  parte  Wilson,  6  Old.  Cr.  468,  119  Pac.  603, 
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holding  void,  statute  limiting  right  to  possess  liquors  to  one  quart;  dis- 
senting opinion  in  Ex  parte  Townsend/64.Tex.  Cr.  378,  ilmi.  Oaa.  19140, 
814,  144  S.  W.  644,  majority  upholding  statute  taxing  business  of  selling 
nonintoxicating  malt  liquors. 

Miscellaneous.  Cited  in  Beecham  y.  United  States,  223  U.  S.  708a, 
56  L.  Ed.  623,  32  Sup.  €t.  518,  and  David  Kaufman  &  Sons  Co.  v.  Smith, 
216  U.  S.  611,  54  If.  Ed.  637,  30  Sup.  Ct.  419,  Beecham  v.  United  States, 
223  II.  S.  708b,  56  L.  Ed.  623,  32  Sup.  Ct.  518,  all  dismissing  for  want 
of  jurisdiction  on  authority  of  principal  case. 

182  tr.  8.  392-^7,  46  Ii.  Ed.  1146,  21  Sap.  Ot.  827,  HUTT8  T.  NEW  TOBK 
ft  PORTO  BICO  STEAMSHIP  CO. 

Congress  has  left  to  States  power  to  prescribe  pilotage  roles  and  regu- 
lations. 

Approved  in  The  Energia,  124  Fed.  846,  847,  upholding  Bal.  Code 
Wash.,  §§  5953,  5954,  giving  maritime  lien  on  all  vessels  for  nonper- 
formance of  contracts;  The  Robert  Dollar,  115  Fed.  224,  upholding 
Washington  statute  making  master  or  person  having  charge  of  repair  or 
equipment  of  vessel  agent  of  owner  for  contraction  of  debts. 

Vessels  engaged  in  trade  between  Porto  Bico  and  United  States  are  en- 
gaged in  coasting  trade  in  sense  in  which  those  words  are  used  In  New  York 
pilotage  statutes. 

Approved  in  Anderson  y.  Pacific  Coast  Steamship  Co.,  225  U.  S.  199, 
204,  56  L.  Ed.  1053,  1055,  32  Sup.  Ct.  626,  holding  vessels  of  American 
registry  clearing  for  American  ports,  but  stopping  en  route  at  foreign 
ports,  were  subject  to  California  State  pilotage  laws  on  entering  and 
leaving  San  Francisco ;  Gonzales  v.  Williams,  192  U.  S.  14,  48  L.  Ed.  821, 
24  Sup.  Ct.  180,  holding  native  inhabitant  of  Porto  Rico  at  time  of  ces- 
sion, subsequently  coming  to  New  York,  is  not  "alien  immigrant"  within 
act  of  March  3,  1891;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  967, 
312  C.  C.  A.  372,  Or^on  statute  giving  action  for  wrongful  death 
against  vessels  held  enforceable  in  Admiralty  Court;  The  Queen, 
186  Fed.  730,  734,  737,  108  C.  C.  A.  595,  holding  State  had  no  power  to 
levy  pilotage  charges  against  registered  vessels  sailing  out  of  x>ort  in 
State  to  another  American  port,  but  stopping  en  route  at  foreign  port; 
State  V.  Ames,  47  Wash.  330,  92  Pac.  138,  Laws  of  1887-^,  relating  to 
pilotage  on  Puget  Sound,  held  valid. 

Miscellaneous.  Cited  in  Huns  v.  New  York  &  P.  R.  S.  S.  Co.,  109 
Fed.  1058,  47  C.  C.  A.  681,  cei*tifying  question  of  principal  case  to  Su- 
preme Court. 

182  n.13.  398-405,  46  L.  Ed.  1151,  21  Sup.  Ct.  860,  OABSON  Y.  aEWEB  OOM- 
MI8SIONEB8  OF  BBOOKTON. 

Ijegislature  may  require  persons  using  sewers  to  pay  for  use,  tbovi^ 
built  by  assessments  on  property  benefited. 
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Approved  in  Sayles  v.  Board  of  Public  Works,  222  Mass.  96,  97,  109 
N.  E.  824,  legislature  may  assess  abutting  property  to  rebuild  sidewalk 
originally  built  by  assessment  on  same  property;  Smith  v.  Mayor  etc. 
of  Worcester,  182  Mass.  234,  236,  65  N.  E.  41,  42,  upholding  Stats.  1867, 
c.  106,  authorizing  city  of  Worcester  to  lay  sewers,  and  by  mayor  and 
aldermen  to  assess  cost  upon  abutting  property  as  benefited;  People  v. 
Pitt,  169  N.  Y.  529,  62  N.  E.  665,  upholding  Laws  1899,  c.  128,  §  208, 
for  taxing  cost  of  sewer  partially  upon  abutting  property  on  either  side 
of  street. 

Procedure  for  establishment  of  drains  and  sewers.    Note,  60  L.  B.  A. 

235. 
Right  and  duty  to  eonnect  property  with  drain  or  sewer.    Note,  70 
L.  B.  A.  239. 

182  n.  S.  406-417,  45  L.  Sd.  1166,  21  8ap.  Cft.  881,  HOMES  BAMSDELL 
TBANSPOBTATION  00.  T.  LA  OOMPAONE  GENEBALB  TBANS- 
ATLANTIQT7E. 

Statutes  of  New  York  impose  compulsory  pilotage  on  foreign  yessels 
bound  to  and  from  New  York  by  way  of  Sandy  Hook. 

Approved  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241  U.  S. 
174,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  admiralty  has  jurisdiction  in  rem 
against  vessel  for  damages  caused  by  its  colliding  with  uncompleted  gov- 
ernment beacon  in  navigable  waters ;  Old  Dominion  Steamship  Co.  v.  Gil- 
more,  207  U.  S.  405,  52  L.  Ed.  270,  28  Sup.  Ct.  133,  holding  State  statute 
giving  damages  for  wrongful  death  extended  to  case  of  citizen  of  State 
killed  on  high  seas  on  vessel  of  State  corporation  by  negligence  of  an- 
other vessel  of  another  State  corporation ;  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  967,  112  C.  C.  A.  372,  holding  Oregon  statute  giving  action 
against  vessels  for  wrongful  deaths  enforceable  in  admiralty  court ;  The 
Energia,  124  Fed.  846,  upholding  Washington  statute,  giving  lien  on  all 
vessels  for  nonperformance  of  contracts  for  transportation  of  persons 
or  property  from  or  to  State  points;  The  Robert  Dollar,  115  Fed.  224, 
upholding  Washington  statute  making  master  or  person  having  charge  of 
repair  or  equipment  of  vessel  agent  of  owner  to  contract  debts. 

Restrictions  on  freedom  of  selection  and  superintendence  of  em- 
ployees affecting  master's  liability.    Note,  3  L.  B.  A.  (N.  8.)  1107. 

Liability  for  negligence  of  supervising  employee  employed  purauant 
to  statute.    Note,  40  L.  B.  A.  (N.  S.)  953. 

Action  for  damages  inflicted  on  land  cannot  he  In  admiralty. 
Distinguished  in  Dailey  v.  New  York,  128  Fed.  797,  holding  suit  for 
injury  to  scow  in  hands  of  charterer,  chargeable  with  ordinary  care,  is 
within  admiralty  jurisdiction;  United  States  v.  Evans,  195  U.  S.  364,  49 
L.  Ed.  236|  25  Sup.  Ct.  46,  permitting  libel  in  rem  against  vessel  for 
negligently  destroying  beacon. 

Admiralty  jurisdiction  in  tort.    Note,  IS  Ann.  Gas.  223. 


182  U.  S.  406-417      NOTES  ON  U.  S.  REPORTS*  8M 

IB  TaiglaiWI,  It  Is  held  that  tlia  ddp  li  not  IIaUa  In  ■dmindiy  vk«re 
owner  would  not  be  at  common  Uw,  in  tills  respect  differing  from  our  own 
dedsions. 

Approved  in  The  Joseph  Yaccaio,  180  Fed.  275,  arguendo. 

Distinguished  in  The  Eugene  F.  Moran  ▼.  New  York  Central  etc.  R. 
R.  Co.,  212  U.  S.  474,  53  L.  Ed.  603,  29  Sup.  Ct.  339,  tag  having  control 
of  vessel  in  tow  is  solely  responsible  for  danuiges  caused  by  tng  alone; 
The  Oceaniea,  170  Fed.  898,  96  C.  C.  A.  69,  where  owner  of  towing 
tug  is  exempted  from  liability  for  negligence  by  contract,  tug  is  also 
exempt. 

American  admiralty  law  liolds  ship  for  negligence  of  pilot. 
Approved  in  Harrison  v.  Hughes,  125  Fed.  869,  60  C.  C.  A.  442,  holding, 
by  American  admiralty  law,  vessel  is  liable  for  negligence  of  compulsory 
pilot. 

PennsylTsnla  laws  do  not  compel  owners  to  supply  pilot. 

Approved  in  Rich  v.  Hamburg-American  Packet  Co.,  117  Fed.  754, 
holding  vessel,  to  escape  liability  for  collision  when  in  hands  of  licensed 
pilot,  compulsorily  taken,  must  show  pilot  at  fault. 

Ship  owner  is  not  liable  at  common  law  for  injuries  due  to  neiM^ce 
of  pilot  accepted  compulsorily  by  TesseL 

Approved  in  Tucker  v.  Alexandroff,  183  U.  8.  438,  46  L.  Ed.  271, 
22  Sup.  Ct.  201,  holding  war  vessel,  building  for  Russian  navy,  is,  after 
launching,  a  ship  within  provision  of  Russian  treaty  for  apprehension 
of  deserters;  The  Hathor,  167  Fed.  197,  in  personal  action  for  damages 
to  vessel  from  collision,  compulsory  pilot  cannot  he  deemed  agent  of 
owner  or  charterer;  The  Anthracite,  162  Fed.  387,  tugs  jointly  towing 
vessel  are  both  liahle  for  injuries  through  their  negligence,  though  one 
acting  as  helper;  Crisp  v.  United  States  &  Australasia  S.  S.  Co.,  124 
Fed.  749,  holding  ship  owner  or  charterer  not  liable  for  negligence  of 
compulsory  pilot;  Sale  Creek  Coal  etc.  Co.  v.  Priddy,  117  Tenn.  176, 
10  Ann.  Gaa.  745,  96  S.  W.  612,  holding  relation  of  master  and  servant 
did  not  exist  hetween  owner  and  certificated  mine  foreman  with  relation 
to  duties  imposed  by  statute,  and  owner  is  not  liahle  for  injuries  to  miner 
due  to  negligence  of  foreman  in  discharge  of  such  duties;  dissenting 
opinion  in  Fulton  v.  Wilmington  Star  Min.  Co.,  133  Fed.  198,  68  L.  R.  A. 
168,  66  C.  C.  A.  247,  majority  holding  mine  owners,  forbidden  to  employ 
managers  without  State  certificates,  not  exempt  from  liability  for  de- 
faults of  managers. 

Distinguished  in  The  W.  G.  Mason,  142  Fed.  917,  74  C.  C.  A.  83, 
holding  leading  tug  alone  liable  for  stranding  of  tow,  though  both  tugs 
belonged  to  same  owner;  Fulton  v.  Wilmington  Star  Min.  Co.,  133  Fed. 
197,  68  L.  R.  A.  168,  66  C.  C.  A.  247,  act  forbidding  mine  owners  to 
employ  managers  who  have  not  received  State  certificates  does  not  exempt 
from  liability  for  defaults  of  managers;  The  Robert  Rickmers,  131  Fed. 
642,  vessel  liable  for  damage  from  improper  anchorage  though  selected  by 
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tug;  The  Surprise,  129  Fed.  881,  64  C.  G.  A.  309,  those  furnishing  vessel 
with  necessary  wharfage  and  supplies  have  lien  thereon,  though  they 
know  charter  forbids  such  lien;  Stem  v.  La  Compagnie  Generale  Trans- 
atlantique,  110  Fed.  1001,  dismissing  libel  brought  for  wrongful  death 
after  the  expiration  of  twelve  months  allowed  by  New  Jersey  statute  of 
1848. 

Miscellaneous.  Cited  in  Homer  Ramsdell  Co.  v.  La  Compagnie  Gen. 
Trans.,  109  Fed.  1058,  47  C.  C.  A.  681,  certifying  questions  of  principal 
case  to  Supreme  Court. 

182  n.  S.  417-418p  45  L.  Ed.  1161,  21  Sup.  Ot.  870,  liAKE  STREET  ELE- 
VATED BY.  CO.  V.  FABIAEBS'  LOAN  ft  TBtTST  CO. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  54. 

182  n.  S.  419-427,  45  L.  Ed.  1162,  21  Sup.  Ot.  842,  BEAOAN  y.  UNITED 
STATES. 

Poorer  of  removal  Is  Incident  to  power  of  appointment. 

Approved  in  Board  of  Education  v.  Oklahoma,  12  Okl.  301,  70  Pao.  797, 
invalid  appointment  of  successor  does  not  operate  as  removal  of  prior 
incumbent. 

Where  causes  of  removal  are  specllled  liy  statute  notice  and  bearing 
are  zeqnired. 

Approved  in  Shurtleff  v.  United  States,  189  U.  S.  314,  47  L.  Ed.  881, 
23  Sup.  Ct.  536,  holding  general  appraiser  under  Act  of  1890  entitled 
to  notice  and  hearing  on  removal  by  President  for  causes  enumerated  in 
act. 

Oommlssioners  appointed  by  judges  of  United  States  Court  in  Indian 
Territory,  under  act  of  May  2,  1890,  are  removable  by  appointing  power 
without  notice  and  hearing. 

Approved  in  Kalbfus  v.  Siddons,  42  App.  D.  C.  318,  holding  notice 
and  hearing  were  required  for  removal  by  Commissioner,  of  District  of 
assistant  assessor  under  Act  of  July  1,  1902;  United  States  v.  Lane, 
40  App.  D.  C.  537,  holding  Secretary  of  Interior  could  remove  member 
of  tribal  council  of  Osage  Indians  without  notice  and  hearing;  State 
ex  rel.  Lyon  v.  Rhame,  92  S.  C.  460,  Ann.  Oas.  1914B,  519,  75  S.  E.  883, 
holding,  under  statutes,  Governor  had  no  power  to  remove  State  bank 
examiner;  dissenting  opinion  in  Ekem  v.  McGovem,  154  Wis.  296,  46 
L.  R.  A.  (N.  S.)  796,  142  N.  W.  638,  majority  holding  where  no  proceed- 
ing provided  by  statute  for  removal  of  officer  for  cause,  common-law 
method  according  notice  and  hearing  must  be  observed. 

Right  of  public  officer  holding  for  fixed  term  to  notice  and  hearing 
before  removal  for  cause.    Note,  12  Ann.  Gas.  997. 


182  U.  S.  427-437      NOTES  ON  U.  S.  REPORTS.  846 

182  n.  S.  427-437,  45  L.  Ed.  1166,  21  Sap.  Ot.  836,  SIMON  y.  GRAFT. 
Lunatic,  if  properly  served,  need  not  be  produced. 

Approved  in  In  re  Francis,  136  Fed.  913,  upholding  appointment  of 
receiver  to  take  charge  of  bankrupt's  property  after  x)etition. 

Constitutional  guaranty  of  due  proceas  zeooi'M  no  particular  mode  of 
State  procedure. 

Approved  in  Glidden  v.  Harrington,  189  U.  S.  269,  47  L.  Ed.  801, 
23  Sup.  Ct.  576,  upholding  procedure  under  Massachusetts  statute  for 
assessing  to  trustee  personality  held  in  trust  upon  public  notice  by 
assessor  for  listing  of  personal  property;  New  Orleans  Waterworks  Co. 
V.  Louisiana,  185  U.  S.  350,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  holding  due 
process  accorded  where  court  after  full  hearing  decreed  forfeiture  of 
charter  for  charging  illegal  rates ;  Ex  parte  Strieker,  109  Fed.  149,  hold- 
ing person  summarily  adjudged  guilty  of  contempt  without  hearing  or 
service  of  process  is  not  accorded  due  process. 

The  essential  elements  of  due  process  of  law  are  notice  and  opportunity 
to  defend;  and  in  determining  wlietber  sudi  riglits  are  denied*  the  court  is 
governed  by  the  substance  and  not  by  the  form. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  342,  59  L.  Ed.  986,  35 
Sup.  Ct.  582,  holding  one  convicted  of  murder  not  deprived  of  due  pro- 
cess of  law  by  reason  of  not  being  present  in  court  when  verdict  ren- 
dered; Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369,  34  Sup.  Ct. 
779,  holding  where  summons  in  foreclosure  was  served  by  publication, 
misspelling  of  name  of  defendant  did  not  deprive  him  of  property  with- 
out  due  process ;  Jacob  v.  Roberts,  223  U.  S.  265,  56  L.  Ed.  481,  32  Sup. 
Ct.  303,  holding,  under  facts,  due  process  not  denied  when  service  by  pub- 
lication; Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill,  29  Sup.  Ct. 
14,  exemption  from  self-incrimination  under  State  laws  is  not  guaran- 
teed by  due  process  clause;  Consolidated  Rendering  Co.  v.  Vermont,  207 
U.  S.  551, 12  Ann.  Gas.  658,  52  L.  Ed.  385,  28  Sup.  Ct.  178,  holding  State 
could  require  corporations  doing  business  therein  to  produce  before  tri- 
bunals of  State  books  and  papers  kept  by  it  in  State;  King  Tonopah 
Mining  Co.  v.  Lynch,  232  Fed.  495,  holding  service  on  foreign  corporation 
by  service  on  Secretary  of  State  under  Nevada  statute  did  not  amount 
to  due  process;  Ex  parte  Allen,  82  Vt.  372,  374,  26  L.  R.  A.  (N.  S.)  232, 
73  Atl.  1080,  1081,  and  Walters  v.  McKinnis,  221  Fed.  749,  both  holding 
due  process  denied,  under  facts,  in  commitment  to  insane  asylum;  Chal- 
oiier  V.  Sherman,  215  Fed.  872,  132  C.  C.  A.  96,  upholding  commitment 
of  insane  person  who.  having  notice,  failed  to  appear  at  hearing;  Wil- 
mington City  Ry.  Co.  v.  Taylor,  198  Fed.  170,  holding  void,  as  without 
due  process,  order  of  public  utility  board  fixing  fares  for  street  railway; 
Farmers '  Loan  etc.  Co.  v.  Meridian  Waterworks  Co.,  139  Fed.  670,  mort- 
gagee not  bound  by  decree  annulling  franchise  of  waterworks  if  not  party 
to  suit;  Montgomery  Bank  etc.  Co.  v.  Walker,  181  Ala.  377,  61  South. 
954,  holding  statute  for  declaring  bank  in  default  provided  for  due  notice 
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and  hearing;  Hammond  Packing  Co.  v.  State,  81  Aik.  545|  126  Am.  St. 
Rep.  1047, 100  S.  W.  413,  holding  provisionB  for  proceedings  by  attorney 
general  under  anti-tmst  statute  valid  under  due  process  clause;  Williams 
V.  Osborne,  181  Ind.  684,  104  N.  E.  32,  upholding  proceedings  for  con- 
struction of  drain;  Cummins  v.  Pence,  174  Ind.  122,  91  N.  E.  532, 
upholding  provisions  of  statute  for  construction  of  gravel  roads  by  tax- 
ation; Smith  V.  State  Board  of  Medical  Examiners,  140  Iowa,  70,  117 
N.  W.  1117,  holding  void,  for  want  of  notice,  proceedings  of  State  board 
of  health  to  revoke  physician's  license;  Stagway  v.  Riker,  84  N.  J.  L. 
206,  86  Atl.  441,  statute  relating  to  management  of  State  reformatory 
considered  and  upheld;  Hubbard  v.  Montrose  Metal  Shingle  Co.,  79 
N.  J.  L.  210,  74  Atl.  255,  holding  void,  as  without  due  process,  judgment 
entered  against  one  not  party  to  record  but  made  party  in*  ox>en  court 
at  trial  by  substitution,  under  protest;  Parish  v.  East  Coast  Cedar  Co., 
133  N.  C.  485,  45  S.  E.  770,  holding  unconstitutional  Laws  of  1889,  c.  243, 
p.  255,  for  forfeiture  of  land  to  State  board  of  education  without  judicial 
hearing  for  failure  to  pay  arrearages;  Phillips  y.  Postal  Tel.  Cable  Co., 
130  N.  C.  522,  89  Am.  St.  Rep.  871,  41  S.  E.  1025,  holding  appropriation 
of  right  of  way  by  telegraph  company  without  compensating  thefefor 
is  unconstitutional;  Robertson  v.  Mine  &  Smelter  Supply  Co.,  15  N.  M. 
609,  110  Pac.  1038,  holding  void,  judgment  foreclosing  materialman's 
lien  obtained  without  service  of  process  on  owner;  State  ex  rel.  Miller 
V.  Taylor,  27  N.  D.  91,  145  N.  W.  430,  holding  void,  as  without  due 
process,  provisions  of  statute  authorizing  commissioner  of  insurance, 
under  act  creating  State  Bonding  Department,  to  determine  amounts 
due  on  default  of  official ;  Ex  parte  Singleton,  72  Tex.  Cr.  124, 161  S.  W. 
124,  holding  person  adjudged  insane  not  entitled  to  habeas  corpus  to 
determine  validity  of  statute  under  which  proceedings  were  instituted; 
White  V.  Powers,  89  Wash.  509,  154  Pac.  823,  holding  void,  for  want  of 
proper  notice  of  laborer's  lien,  sale  of  automobile  thereunder;  dissenting 
opinion  in  Daniels  v.  Homer,  139  N.  C.  238,  8  L.  R.  A.  (N.  S.)  997,  51 
S.  E.  999,  majority  sustaining  law  which  authorized  summary  removal 
and  sale  of  nets  used  in  illegal  fishing;  dissenting  opinion  in  Dargan  v. 
Carolina  Cent.  R.  R.  Co.,  131  N.  C.  629,  42  S.  E.  981,  majority  holding 
where  land  is  taken  by  railroad  under  act  authorising  taking  of  property 
by  eminent  domain,  compensation  cannot  be  recovered  by  action  of  eject- 
ment. 

Distinguished  in  dissenting  opinion  in  Jones  v.  Commissioners  of 
Franklin  Co.,  130  N.  C.  469,  42  S.  E.  150,  majority  holding  claimant 
allowed  reasonable  time  to  make  application  for  compensation  for  prop- 
erty taken  by  eminent  domain. 

Due  process  of  law  in  commitment  of  insane  persons.    Note,  IS 
Ami.  Oas.  877. 

Necessity  and  sufficiency  of  notice  of  lunacy  proceeding  to  alleged 
lunatic.    Note,  26  L.  R.  A.  (N.  S.)  232. 
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•  

Miseellaneotts.  Cited  in  Moore  v.  New  Jersey,  223  U.  S.  710,  56  L.  Ed. 
624,  32  Sup.  Ct.  519,  dismissing  for  want  of  jnzisdietion  on  authority  of 
principal  case. 

182  TT.  8.  438-466,  45  L.  Ed.  1171,  21  Sup.  Ct.  906,  PIBIE  T.  OHXOAGO 
TITIiE  ft  TBTT8T  CO. 

Section  60a,  Bankruptcy  Act  of  1896,  defines  preferences. 
Approved  in  Swarts  v.  Fourth  Nat.  Bank,  117  Fed.  3,  54  C.  C.  A.  387, 
holding  section  60a  furnishes  controlling  definition  of  preference  specified 
in  Bankruptcy  Act. 

Under  section  60  of  Bankruptcy  Act,  a  transfer  of  property  indndes 
glTing  aa]ptlilng  of  Talve  wlilch  has  delit  paying  or  debt  securing  power;  and 
money  is  property. 

Approved  in  Brittain  Dry  Goods  Co.  v.  Bertenshaw,  68  Kan.  735,  75 
Pac.  1027,  West  v.  Bank  of  Lahoma,  16  Okl.  330,  85  Pac.  470,  and  Wright 
V.  Gotten,  140  N.  C.  5,  52  S.  E.  142,  all  reafitoning  rule;  Bush  v.  Elliott, 
202  U.  S.  481,  50  If.  Ed.  1116,  26  Sup.  Ct.  668,  money  debt  is  property 
within  Bankruptcy  Act  permitting  trustee  to  sue  therefor  in  Federal 
courts;  New  York  Co.  Bank  v.  Massey,  192  U.  S.  147, 148,  48  L.  Ed.  384, 
24  Sup.  Ct.  201,  202,  holding  deposit  of  money  subject  to  check  of  in- 
solvent depositor  is  no  transfer  constituting  preference;  In  re  Frazer, 
221  Fed.  85,  indorsement  by  partner,  not  liable  on  firm's  notes,  on  re- 
newal of  same  at  request  of  payee,  the  finft  being  insolvent,  held  to 
amount  to  preference;  In  re  Muir,  212  Fed.  501,  holding  appointment 
of  receiver,  at  request  of  insolvent,  was  transfer  within  meaning  of 
Bankruptcy  Act;  In  re  Starkweather  &  Albert,  206  Fed.  801,  payment 
of  note,  with  payee's  knowledge  of  insolvency,  held  preference;  Johnson 
V.  Hanley,  Hoye  Co.,  188  Fed.  754,  payment  by  mortgagee  on  foreclosure 
of  surplus  to  another  creditor  at  direction  of  mortgagor  constitutes 
preference ;  In  re  Louisville  Nat.  Banking  Co.,  158  Fed.  405,  85  C.  C.  A. 
513,  and  In  re  Gilpin,  160  Fed.  176,  both  holding  one  borrowing  money 
obtains  "property"  on  credit  under  provisions  of  Bankruptcy  Act  for- 
bidding discharge  when  property  obtained  on  credit  on  false  statement 
in  writing;  Coder  v.  Arts,  152  Fed.  949,  15  L.  R.  A.  (N.  S.)  872,  82 
C.  C.  A.  91,  holding  "transfer"  included  mortgage  to  secure  pre-existing 
debt ;  United  States  v.  Lucius  Beebe  &  Sons,  122  Fed.  766,  58  C.  C.  A. 
562,  holding  term  "money,"  used  in  section  25,  Tariff  Act  of  1897,  for 
reliquidation  of  entries  for  variation  in  values,  means  "coin";  In  re 
Stege,  116  Fed.  344,  54  C.  C.  A.  116,  holding  insolvent  depositor's  de- 
livery to  bank  of  money  and  checks  subject  to  draft  constituted  prefer- 
ence which  must  be  surrendered;  In  re  Colton  Export  &  Import  Co.,  115 
Fed.  161,  162,  holding  money  and  merchandise  cannot  be  legally  dis- 
tinguished in  matters  of  preference;  In  re  Ed.  W.  Wright  Lumber  Co., 
114  Fed.  1013,  holding  where  bankrupt  owing  bank  nineteen  hundred 
and  forty-five  dollars  and  claimant  nine  hundred  and  forty  dollars  ex- 
ecuted trust  deed  of  all  property  for  claimant's  benefit^  to  secure  pay- 
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ment  of  both  debts,  claimant  received  preference ;  In  re  Metzger  Toy  etc. 
Co.|  114  Fed.  958,  holding  unless  creditor  return  sum  received  from  sheriff 
to  trustee  of  bankrupt  company  creditor's  claim  will  be  disallowed; 
Boyd  V.  Lemon  &  Gale  Co.,  114  Fed.  649,  52  C.  C.  A.  343,  holding  in- 
solvent's sale  of  property  to  one  not  a  creditor  and  apply  proceeds  in 
pa3rment  of  certain  creditor  is  act  of  bankruptcy;  Andrews  v.  Kellogg, 
41  Colo.  40,  184  Am.  St.  Bep.  96,  92  Pac.  224,  holding  payment  of 
money  was  "transfer";  Chisholm  v.  First  Nat.  Bank,  269  Dl.  121,  109 
N.  E.  661,  application  by  bank  of  proceeds  of  sale  of  insolvent's  prop- 
erty deposited  with  bank  to  insolvent's  note  held  preference;  Sherman 
V.  Luckhardt,  96  Mo.  App.  324,  70  S.  W.  389,  holding  under  Bankruptcy 
Act  1898,  §  67e,  payment  of  money  may  constitute  transfer  whieh  is  a 
preference;  dissenting  opinion  in  Jaquith  v.  Alden,  189  U.  S.  83,  47 
Iai  Bd.  719,  23  Sup.  Ct.  651,  majority  holding  payments  on  mining  ac- 
count received  in  regular  course  of  business  after  insolvency  without 
intent  to  prefer  constitute  no  preference. 

Distinguished  in  Jaquith  v.  Alden,  189  U.  S.  81,  83,  47  L.  Ed.  718,  719, 
23  Sup.  Ct.  650, 651,  holding  payments  by  vendees  on  running  account  for 
goods  sold  after  insolvency,  received  in  regular  course  of  business  with- 
out intent  to  defraud,  are  not  preferential;  Booth  v.  Prete,  81  Conn.  637, 
15  Ami.  Oas.  306,  20  L.  R.  A.  (N.  8.)  863,  71  Atl.  939,  setoff  by  bank 
of  deposit  account  due  bankrupt  against  his  liability  to  bank  on  note  is 
not  "transfer  of  property." 

Bankruptcy — Sale  under  execution  as  a  transfer  within  section  60, 
subdivisions  a  and  b.    Note,  43  L.  R.  A.  (N.  S.)  427. 

A  payment  by  aa  insolyent  on  an  account  due  creditor  within  four 
months  of  liankniptcy,  who  receiyet  same  without  knowledge  of  or  reason- 
able cause  to  beUere  preference  intended*  cannot,  under  section  60b,  be  com- 
pelled to  repay  money  to  trustee,  but  under  section  67g,  he  must  surrender 
preference  received  before  any  claim  by  bim  against  tiie  bankrupt  estate 
can  be  allowed. 

Approved  in  Joseph  Wild  &  Co.  v.  Provident  Life  etc.  Co.,  153  Fed.  ^ 
563,  82  C.  C.  A.  516,  foUowing  rule;  Nelson  v.  Heckscher,  219  Fed.  681, 
135  C.  C.  A.  351,  holding  under  facts  bankrupt's  estate  entitled  to  re- 
cover dividends  paid  on  judgment  against  bankrupt,  allowed  as  claim, 
when  judgment  subsequently  reversed ;  In  re  Farmers'  Store  &  Supply  Co., 
214  Fed.  506,  holding,  under  facts  payments  made  to  certain  creditors  on 
account  of  goods  sold  within  four  months  of  bankruptcy  were  prefer- 
ential ;  In  re  Chicago  Car  Equipment  Co.,  211  Fed.  641, 128  C.  C.  A.  142, 
holding  to  avoid  preference  insolvency  and  reasonable  cause  for  belief 
by  transferee  that  preference  would  be  effected  must  be  proved  aa  facts ; 
In  re  Wright-Dana  Hardware  Co.,  207  Fed.  642,  holding  bank  entitled 
to  setoff  deposits  of  bankrupt  made  while  actively  engaged  in  business, 
against  his  notes;  In  re  F.  M.  &  S.  Q.  Carlile,  199  Fed.  616,  under 
XVm— 54 
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amendment  of  1903  to  section  57gy  preference  under  section  60a  is  not 
voidable  and  does  not  prevent  preferred  creditor  from  proving  bis  claim 
for  balance ;  Debus  v.  Yates,  193  Fed.  430,  431,  436,  439,  transfer  of  lot 
within  four  months  of  bankruptcy  and  application  of  note  to  price  con- 
sidered and  held  not  to  be  voidable  pi^f erence ;  In  re  Shiebler,  165  Fed. 
365,  payment  by  insolvent  held  preferential ;  Rutland  County  Nat.  Bank 
V.  Graves,  156  Fed.  170,  holding  under  amendment  of  1903,  creditor  re- 
ceiving preference  without  knowledge  of  insolvency  was  not  required  to 
surrender  in  order  to  prove  his  claim;  In  re  First  Nat.  Bank  of  Louis- 
ville, 155  Fed.  103,  84  C.  C.  A.  16,  holding  transfer  of  collateral  to  secure 
present  loan  and  prior  debt  of  insolvent  made  and  received  in  good 
faith  was  not  voidable  preference ;  Tomlinson  v.  Bank  of  Lexington,  145 
Fed.  827,  76  C.  C.  A.  400,  deposits  in  bank  to  cover  overdrafts  are  not 
preferences ;  Hardy  v.  Gray,  144  Fed.  923,  926,  927,  75  C.  C.  A.  562,  to 
render  preference  voidable  there  must  have  been  an  actual  intention  to 
prefer  which  cannot  be  presumed  from  mere  fact  of  insolvency;  Parker 
V.  Black,  143  Fed.  562,  preference  voidable  if  creditor  had  reasonable 
cause  to  believe  preference  was  intended,  irrespective  of  debtor's  actual 
intention ;  In  re  Bloch,  142  Fed.  676,  74  C.  C.  A.  250,  Cullinane  v.  State 
Bank,  123  Iowa,  343,  98  N.  W.  888,  Thompson  v.  First  Nat.  Bank,  84 
Miss.  62,  36  South.  67,  and  Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App. 
474,  75  N.  E.  839,  all  holding  preference  not  recoverable  unless  creditor 
had  reasonable  cause  to  believe  it  was  intended;  In  re  Goodhile,  130  Fed. 
472,  fact  that  payment  made  by  retailer  to  wholesaler  is  on  past  due 
account  does  not  give  reasonable  ground  for  believing  it  to  be  prefer^ 
ence;  Farmers'  Bank  v.  Carr,  127  Fed.  691,  62  C.  C.  A.  446,  holding 
mortgage  to  secure  present  advance  given  bona  fide  when  both  parties 
believe  mortgagor  solvent  is  valid;  In  re  Delling,  124  Fed.  854,  holding 
any  payment  made  and  received  within  the  four  months'  period  even  in 
good  faith  constitutes  a  preference;  Jacobs  v.  Van  Sickel,  123  Fed.  342, 
holding  transfer  by  bankrupt  within  four  months  cannot  be  avoided 
where  creditor  had  no  reason  to  know  of  insolvency;  In  re  Sagor,  121 
Fed.  658,  659,  660,  57  C.  C.  A.  412,  holding  payments  by  bankrupt  under 
running  account  do  not  constitute  preference;  In  re  Morton,  118  Fed. 
909,  holding  where  estate  was  sufficient  to  pay  preferred  claims  in  full, 
one  having  innocent  preference  may  share  surplus;  In- re  Waterbury 
PHimiture  Co.,  114  Fed.  256,  holding  payment  by  insolvent  within  four 
months  to  be  applied  on  note  given  to  creditor  and  indorsed  to  bank 
constitutes  a  preference ;  McNair  v.  Mclntyre,  113  Fed.  114,  51  C.  C.  A. 
89,  holding  mortgage  given  creditor  within  four  months  of  bankruptcy 
without  knowledge  of  insolvency  or  intent  to  defraud  may  be  retained; 
In  re  Henry  C.  King  Co.,  113  Fed.  Ill,  112,  holding  payment  received 
with  knowledge  of  insolvency  is  not  preference  when  same  received  with- 
out such  knowledge  would  not  be;  In  re  Dundas,  111  Fed.  500,  holding 
payment  of  order  for  one  hundred  and  seventy-five  dollars  representing 
prior  debts  of    seventy-five  dollars  and  one  hundred  dollars  present 
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advance,  where  order  taken  without  oause  to  know  of  insolvency  cannot 
be  recovered;  In  re  Tatem,  110  Fed.  520, holding  where  lien  on  safe  ib 
invalid  because  not  recorded,  vendor  can  claim  as  onsecured  creditor  only 
by  surrendering  preference  received;  Dickinson  v.  Security  Bank  etc., 
110  Fed.  354,  49  C.  C.  A.  84,  holding  Bankruptcy  Act  requires  creditor 
to  restore  relations  between  him  and  bankrupt  in  statu  quo ;  In  re  Kellar, 
110  Fed.  350,  351,  holding  deposit  with  bank  within  four  months  of  bank- 
ruptcy, used  by  bank  in  paying  overdraft  constitutes  preference;  In  re 
Sanderlin,  109  Fed.  860,  holding  void,  as  preference  mortgage  within 
four  months  of  adjudication,  to  secure  existing  debt  and  cash  consider- 
ation; In  re  Burlington  Malting  Co.,  109  Fed.  779,  holding  petition  of 
creditor  having  attachment  on  debtor's  property  cannot  maintain  petition 
for  bankruptcy ;  Lynch  v.  Bronson,  80  Conn.  571,  572,  69  Atl.  540,  hold- 
ing whether  preferred  creditor  had  reasonable  cause  to  believe  debtor 
insolvent  was  question  for  jury ;  Sherman  v.  Luckhardt,  65  Kan.  612,  614, 
70  Pac.  702,  703,  holding  preferential  payment  by  debtor  within  four 
months  with  intent  to  defraud  is  not  void,  but  must  be  surrendered  be- 
fore proof  of  balance;  Cox  v.  First  Nat.  Bank,  126  La.  100,  52  South. 
231,  holding  where  railroad  contractor  assigned  earnings  to  bank  to 
secure  advances,  money  paid  by  railroad  to  bank  under  assignment  after 
contractor  became  insolvent  could  not  be  recovered  by  trustee  on  bank- 
ruptcy ;  Wilson  v.  Mitchell -Woodbury  Co.,  214  Mass.  517,  102  N.  E.  121, 
transfer  of  goods  in  part  payment  of  debt  of  insolvent  held  made  with 
intent  to  secure  preference;  Atherton  v.  Emerson,  199  Mass.  208,  212, 
85  N.  E.  531,  533,  transfer  to  officer  of  insolvent  corporation  to  secure 
•debts  due  him  held  to  be  voidable  preference;  Galbraith  v.  Whitaker,  119 
Minn.  453,  43  L.  R.  A.  (N.  S.)  427,  138  N.  W.  774,  execution  and  sale 
of  insolvent's  property  and  payment  of  proceeds  to  creditor  held  to 
constitute  preference;  Hess  v.  Theodore  Hamm  Brewing  Co.,  108  Minn. 
25,  121  N.  W.  233,  holding  creditor  had  reasonable  cause  to  believe 
preference  intended  when  it  appeared  from  circumstances  of  payment 
that  preference  was  necessary  result;  Studebaker  Bros.  Mfg.  Co.  v. 
Elsey-Hemphill  Carriage  Co.,  152  Mo.  App.  411,  133  S.  W.  415,  holding 
attempt  of  creditor  to  take  possession  of  debtor's  proi)erty  on  which  he 
had  previously  attempted  to  obtain  lien  by  conditional  bill  of  sale 
amounted  to  preference;  Edwards  v.  Carondelet  Milling  Co.,  108  Mo. 
App.  283,  83  S.  W.  767,  to  recover  preference,  insolvency  at  time  thereof 
must  be  proved;  Marden  v.  Sugden,  71  N.  H.  276,  52  Atl.  75,  holding 
voidable  by  trustee  orders  given  by  bankrupt  within  four  months  before 
bankruptcy  where  creditor  knew  preference  intended ;  Benedict  v.  Deshel, 
177  N.  Y.  6,  68  N.  E.  1001,  holding  where  creditor  shown  to  have  reason- 
able ground  to  believe  preference  intended,  intent  of  debtor  need  not  be 
shown ;  Empire  State  Trust  Co.  v.  Wm.  F.  Fisher  Co.,  67  N.  J.  Eq.  100, 
57  Atl.  507,  mere  taking  security  for  pre-existing  debt  does  not  indicate 
belief  in  insolvency;  Rodolf  v.  First  Nat.  Bank,  30  Okl.  635,  636,  41 
L.  R.  A.  (N.  S.)  204,  121  Pac.  631,  complaint  considered  and  held  not 
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to  show  voidable  preference;  M.  Kahn  &  Bro.  v.  Bledsoe,  22  Okl.  668, 
132  Am.  St.  Bep.  665,  98  Pac.  922,  holding  preference  to  surety  on  bank- 
rupt's note  must  be  returned  as  condition  to  allowance  of  claim  for 
moneys  paid  as  surety;  Thompson  v.  Pairbanks,  76  Vt.  370,  56  Atl.  14, 
holding  mortgagee's  taking  possession  of  property  was  not  voidable  by 
trustee  unless  mortgagee  had  cause  to  believe  preference  was  intended; 
Arnold  v.  Knapp,  75  W.  Va.  812,  815,  84  S.  E.  899,  900,  payment  of  note 
to  officer  by  insolvent  corporation  held  voidable  preference;  Maxwell  v. 
Davis  Trust  Co.,  69  W.  Va.  278,  71  S.  E.  271,  bill  in  equity  does  not 
lie  to  recover  pa3rment  made  as  preference  when  no  ground  of  equity 
alleged;  dissenting  opinion  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  215, 
46  L.  Ed.  157,  22  Sup.  Ct.  83,  majority  holding  failure  of  insolvent  to 
file  voluntary  petition  at  least  five  days  before  sale  of  property  under 
judgment  on  irrevocable  power  of  attorney  constitutes  preference;  dis- 
senting opinion  in  Kahn  v.  Cone  Export  Co.,.  116  Fed.  291,  53  C.  C.  A. 
92,  majority  holding  Bankruptcy  Act,  §  60c,  entitles  creditor  receiving 
preferential  payment  on  account  and  extending  new  credit  may  deduct 
such  credit  from  surrender  amount;  Boonville  Nat.  Bank  v.  Blakey,  166 
Ind.  442,  76  N.  E.  533,  arguendo. 

Distinguished  in  Joseph  Wild  &  Co.  v.  Provident  life  etc.  Co.,  214 
U.  S.  297,  53  L.  Ed.  1004,  29  Sup.  Ct  619,  holding  where  creditor,  with- 
out knowledge  of  debtor's  insolvency,  received  payments  on  balance  of 
open  account  for  goods  sold  within  four  months  of  bankruptcy,  he  was 
not  required  to  surrender  payments  before  proving  his  claims ;  Keppel  v. 
Tiffin  Sav.  Bank,  197  U.  S.  373,  46  L.  Ed.  796,  25  Sup.  Ct.  443,  creditor 
who  in  good  faith  retains  preference  until  deprived  thereof  by  judgment 
of  court  may  still  prove  his  debts-;  McDonald  v.  Clearwater  Shortline 
Ey.  Co.,  164  Fed.  1011,  1012,  heading  evidence  failed  to  show  corporation 
insolvent  at  time  of  transfer  to  bank  of  debt  due  as  security  for  over- 
drafts, or  that  bank  knew  preference  int^ided;  Stevens  v.  Nave-McCord 
Merc.  Co.,  150  Fed.  76,  80  C.  C.  A.  25,  preferred  creditor  may  not  be 
counted  for  petition  until  he  surrenders  his  preference;  In  re  Blount,  142 
Fed.  265,  insolvent  cannot  transfer  property  so  as  to  prevent  petition  in 
bankruptcy;  In  re  Virginia  Hardwood  Mfg.  Co.,  139  Fed.  211,  to  avoid 
preference  it  is  sufficient  that  preferred  creditor  knew  facts  which 
should  have  put  him  on  inquiry;  In  re  George  M.  Hill  Co.,  130  Fed. 
319,  66  L.  B.  A.  68,  64  C.  C.  A.  561,  payment  to  bank  of  notes 
of  third  persons  owned  by  it  may  be  preference;  In  re  Riggs  Rest- 
aurant Co.,  130  Fed.  693,  66  C.  C.  A.  48,  chattel  mortgage  is  "trans- 
fer'' within  Bankruptcy  Act  and  may  be  preference;  Dunn  v.  Gans, 
129  Fed.  752,  64  C.  C.  A.  278,  creditor  cannot  apply  preference  to 
some  notes  and  prove  others  as  separate  claims;  In  re  Busby,  124  Fed. 
470,  holding  Amendatory  Act  of  February  5,  1903,  char&^ed  law  as  to 
surrender  of  preferences;  Pollock  v.  Jones,  124  Fed.  168,  61  C.  C.  A. 
555,  holding  chattel  mortgage  given  by  member  of  insolvent  partnership 
within  four  months'  period  constitutes  preference;  In  re  Wolf  A  Levy, 
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122  Fed.  129,  130,  132,  134,  135,  137,  139,  holding  new  credit  extended 
to  bankrupt  within  four  months  before  bankruptcy  and  after  full  settle- 
ment of  old  account  constituted  provable  claim  without  surrender  of 
prior  payment;  In  re  Jones,  118  Fed.  676,  holding  chattel  mortgage 
given  by  insolvent  firm  to  secure  past  indebtedness  constitutes  prefer- 
ence which  miist  be  surrendered;  In  re  Bullock,  116  Fed.  669,  holding 
where  debtor  settled  up  commercial  account  by  giving  negotiable  notes 
before  insolvency,  payment  to  indorsee  within  four  months  is  not  prefer- 
ence ;  In  re  Dickson,  111  Fed.  726,  727,  55  L,  R.  A.  349,  49  C.  C.  A.  574, 
holding  Bankruptcy  Act,  §57g,  does  not  require  creditor  to  surrender 
partial  payment  received  on  account  from  time  to  time  in  regular  course 
of  business;  Hackney  v.  Raymond  Bros.  Clarke  Co.,  68  Neb.  628,  94 
N.  W.  823,  creditor  chargeable,  with  knowledge  which  reasonable  inquiry 
would  disclose,  but  mere  knowledge  of  other  debts  or  mere  suspicion  in- 
sufficient ;  Hackney  v.  Raymond  Bros.  Clarke  Co.,  68  Neb.  639,  99  N.  W. 
678,  where  vendee  of  bankrupt's  property  assumed  debt,  retaining 
amount  thereof  from  price  unlawful  preference  resulted;  Harris  v. 
Second  Nat.  Bank,  110  Tenn.  250,  75  S.  W.  1056,  payment  to  bank  of 
overdraft  and  note  with  solvent  indorsers  may  be  preference;  Blyth  &. 
Fargo  Co.  v.  Kastor,  17  Wyo.  191,  97  Pac.  925,  holding  evidence  showed 
solvency  of  bankrupt  at  time  of  alleged  preference ;  dissenting  opinion  in 
Keppel  V.  Tiffin  Sav.  Bank,  197  U.  S.  376,  49  L.  Ed.  797,  25  Sup.  Ct.  443, 
majority  holding  that  creditor  who  in  good  faith  retains  preference 
until  deprived  thereof  by  judgment  of  court  may  still  prove  his  debt. 

Yalidity  of  transfer  to  secure  pre-existing  debt  within  four  months 
of  bankruptcy,  in  absence  of  fraudulent  intent  or  reasonable 
cause  to  believe  it  a  preference.    Note,  15  Ii,  R.  A.  (N.  S.)  873* 

■ 

Preference  provlBlons  in  acts  of  1867  and  1898  are  different. 
Approved  in  Wilson  Bros,  v.  Nelson,  183  U.  S.  194,  46  L.  Ed.  149,  22 
Sup.  Ct.  76,  holding  insolvent's  failure  to  file  petition  before  sale  of 
property  under  judgment  on  irrevocable  power  of  attorney  constitutes 
preference;  In  re  Henschel,  109  Fed.  862,  relating  proceedings  before 
referee  for  ascertainment  and  expunging  of  preferential  payments. 

Object  of  Bankruptcy  Act  is  to  aocnre  eqaality  of  distiilnition  among 
creditors. 

Approved  in  Dressel  v.  North  State  Lumber  Co.,  119  Fed.  634,  hold- 
ing refunding  to  bank  of  money  paid  to  be  used  by  bankrupt  for  partic- 
ular purpose  and  not  so  used  constitutes  no  preference;  Buder  v. 
Columbia  Distilling  Co.,  96  Mo.  App.  561,  562,  70  S.  W.  508,  509,  holding 
trustee  in  bankruptcy  not  barred  from  recovery  of  preferential  claim 
by  failure  to  contest  allowance  thereof. 

No  mere  omission,  or  failure  to  provide  for  contingencies,  wblch  it  may 
seem  wise  to  have  opecUlcaUj  prorlded  for,  Justify  any  Judicial  addition  to 
the  language  of  a  statute. 
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Approved  in  United  States  v.  Beebe,  122  Fed.  766,  58  C.  C.  A.  562, 
holding  word  "money"  in  Tariff  Act  of  1897,  for  reliquidating  entries 
for  variation  in  value  of  foreign  currency,  means  coin ;  Street  v.  Chicago 
etc.  Ry.  Co.,  124  Minn.  524,  145  N.  W.  749,  8  N.  C.  C.  A.  646,  holding 
one  entering  train  to  assist  outgoing  passengers  was  not  within  protec* 
tion  of  statute  requiring  trains  to  stop  sufficient  time  to  safely  discharge 
passengers. 

The  Bankruptcy  Act  has  made  its  definition  of  InsolTency,  and  lias  de- 
termined by  that  definition  consequences  not  only  to  the  debtor,  but  to  his 
creditors  and  purchasers  of  his  property. 

Approved  in  In  re  Butte  Duluth  Min.  Co.,  227  Fed  335,  "holding  a 
receivership  in  State  court  was  not  act  of  bankruptcy,  when  receiver 
not  appointed  because  of  insolvency. 

Subdivision  c  of  section  60  of  Bankruptcy  Act  permits  setoffs  in  case 
nnder  subdivision  b. 

Approved  in  In  re  Topliff,  114  Fed.  325,  holding  customer  of  bank- 
rupt stock  broker  receiving  payments  made  on  indebtedness  within  four 
months  need  not  surrender  same;  In  re  Oliver,  109  Fed.  786,  holding 
petition  of  creditors  who  received  payment  within  four  months  of  bank- 
ruptcy and  gave  new  credit  to  set  off  claim  against  amount  received 
should  be  denied. 

Distinguished  in  Gans  v.  Ellison,  114  Fed.  736,  52  C.  C.  A.  366,  holding 
'under  section  60,  creditor  giving  new  credit  need  not  refund  more  than 
excess  of  payments  received  over  snch  credit;  C.  S.  Morey  Mercantile 
Co.  V.  Schiffer,  114  Fed.  450,  52  C.  C.  A.  249,  holding  section  60c 
entitles  innocent  cre4itor  within  its  provision  to  set  off  new  credits , 
against  amounts  required  to  be  surrendered  under  section  57g;  In  re 
Schenkein,  113  Fed.  427,  holding  under  section  67  attaching  creditor 
has  in  substance  a  lien  on  property  constituting  a  preference;  In  re 
Southern  Overalls  Mfg.,  Ill  Fed.  523,  holding  Bankruptcy  Act  of 
1898,  §  60c,  creditor  receiving  preferential  payments  and  extending 
credit  may  deduct  amount  of  credit  extended  in  good  faith,  without 
security. 

Setoff  under  American  Bankruptcy  Acts.    Note,  Ann.  Oaa.  19160, 
981. 

Creditor's  right  to  set  off  new  credits  given  after  receiving  prefer- 
ence.   Note,  55  L.  B.  A.  346,  348. 

Court  rejecting  claim  may  require  dividend  to  be  retomed. 
Distinguished  in  Fitch  v.  Richardson,  147  Fed.  199,  77  C.  C.  A.  423, 
bankruptcy  court  in  rejecting'  claim  on  ground  that  it  was  secured  can- 
not enter  decree  against  creditor  for  excess  of  security  over  debt. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1017. 
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Misoellaneons.  Cited  in  De  Frieee  v.  Bryant,  232  Fed.  236,  to  point 
that  section  23b,  of  Bankruptcy  Act,  as  amended  in  1910  does  not  give 
Federal  court  jurisdiction  of  plenary  suit  by  trustee  to  recover  debt 
due  bankrupt  where  amount  insufficient  to  give  jurisdiction  because 
of  diversity  of  citizenship;  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed. 
15,  59  C.  C.  A.  94,  holding  under  Bankruptcy  Act  of  1898,  no  appeal 
lies  to  Supreme  Court  from  decision  of  Circuit  Court  of  Appeals  ex- 
cept on  certificate  of  justice  that  amount  in  controversy  exceeds  two 
thousand  dollars,  and  that  question  is  one  which  might  have  been 
taken  directly  from  State  to  Supreme  Court;  In  re  Koenig,  127  Fed. 
892,  dismissing  petition  to  review  disallowance  of  claim  where  petition 
brought  three  years  after  disallowance. 

182  U.  8.  456--i61,  45  L.  Ed.  1180,  21  Sup.  Ot  876,  XmiTED  STATES  EZ 
BELw  QtJEEN  T.  ALVET. 

Not  cited. 

182  U.  S.  461-198,  45  L.  Ed.  1183,  21  Sup.  Ot  845,  CLEWS  v.  JAMIE80K. 

Bill  lies  tn  equity  to  recover  from  stock  exchange  money  deposited  there- 
with as  secmlty  for  performance  of  contract  of  parties  deponiting  same,  and 
which  it  held  in  trust. 

Approved  in  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  560,  reaffirmine: 
rule;  Thompson  v.  Emmett  Irr.  District,  227  Fed.  668,  bill  in  equity  lies 
by  holder  of  bonds  of  irrigation  district  to  remove  cloud  from  title  to 
bonds  were  directors  have  defaulted  in  interest  and  claimed  part  of 
bonds  issued  without  jurisdiction ;  National  Bank  of  Commerce  v.  Equi- 
table Trust  Co.,  227  Fed.  533,  holding  equity  had  power,  under  facts,  to 
determine  whole  controversy  and  grant  full  relief,  though  relief  granted 
was  such  as  usually  is  had  in  action  at  law ;  United  Cigarette  Mach.  Co. 
V.  Winston  Cigarette  Mach.  Co.,  194  Fed.  961,  114  C.  C.  A.  583,  holding 
bill  did  not  lie  in  equity  by  corporation  to  enforce  lien  on  stock  of 
members  for  damages,  and  for  determination  of  damages;  Howard  v. 
National  Telephone  Co.,  182  Fed.  219,  upholding  bill  by  stockholder  to 
compel  rescission  of  transfer  of  majority  of  common  stock;  Providence 
Min.  etc.  Co.  v.  Nicholson,  178  Fed.  34,  101  C.  C.  A.  157,  holding  bill 
lay  in  equity  by  corporation  against  managing  agent  to  require  accounting 
in  respect  to  his  management,  though  money  judgment- sought ;  Rum- 
barger  v.  Yokum,  174  Fed.  58,  where  usurious  contract  was  secured  by 
trust  lien  on  property  which  creditors  agreed  to  sell  and  pay  prior  liens 
from  proceeds,  creditor  may  resort  to  equity  for  full  settlement;  Hawk- 
eye  Gold  Dredging  Co.  v.  State  Bank,  157  Fed.  258,  holding  remedy  of 
corporation  to  recover  money  deposited  in  bank  in  name  of  treasurer  of 
corporation,  who  was  president  of  bank,  transferred  by  him  to  bank, 
n^nd  converted  by  bank  was  in  equity;  Brissell  v.  Knapp,  155  Fed.  815, 
holding  bill  lay  in  equity,  under  facts,  to  enforce  trust  in  shares  of  stock 
for  equitable  owner;  Olmsted  v.  City  of  Superior,  155  Fed.  181,  holding 
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bill  in  equity  lay  by  holder  of  improTement  bonds,  where  city,  made 
trustee  to  collect  assessments  and  apply  proceeds  to  bonds,  has  divested 
proceeds  to  other  purposes ;  George  v.  Wallace,  135  Fed.  292,  68  C.  C.  A. 
40,  assets  and  stockholder's  liability  of  insolvent  national  bank  are  a 
trust  fund  for  creditors ;  Darlington  v.  Turner,  24  App.  D.  C.  593,  hold- 
ing bill  in  equHy  lay  to  recover  fund  charged  with  trust  in  hands  of 
decedent  wrongfully  paid  over  to  another ;  Mitchell  v.  Bank  of  Indianola, 
98  Miss.  668,  54  South.  88,  holding  bill  in  equity  lay  against  bank  to 
recover  deposit  made  to  be  held  pending  purchase  of  land  and  returned 
if  title  failed,  where  bai^  wrongfully  paid  money  to  third  person; 
Hurlburt  v.  Morris,  68  Or.  271, 135  Pac.  535,  holding  where  employee  of 
firm  transferred  stock  to  it  for  sale,  equity  had  jurisdicticm  to  require 
accounting. 

Distinguished  in  Weber  v.  Hertzell,  230  Fed.  967,  existence  of  estoppel 
in  pais  does  not  furnish  ground  for  suit  in  equity  to  enjoin  action  in 
ejectment ;  Young  v.  Mercantile  Trust  Co.,  140  Fed.  62,  contract  of  bail- 
ment does  not  give  rise  to  trust  unless  parties  so  intended. 

Committee  of  stock  exchange  receiving  deposit  of  funds  liecome  trustee 
of  fund. 

Approved  in  Hunter  v.  Robbins,  117  Fed.  926,  holdii^  bank  receiving 
deposit  by  person  as  treasurer  of  railway  company  had  notice  of  latter 'a 
fiduciary  relation  and  also  became  fiduciary. 

Principal  must  disavow  unauthorized  act  of  agent  within  reasonable 

time  after  It  comes  to  his  knowledge,  or  he  will  be  deemed  to  have  ratified  it. 

Approved  in  Francis  H.  Leggett  Co.  v.  West  Salem  Canning  Co.,  155 

Wis.  468,  144  N.  W.  971,  and  Argus  v.  Ware  &  Leland,  156  Iowa,  585, 

136  N.  W.  775,  both  following  rule. 

Rights  and  duties  inter  se  of  stock  broker  and  customer.    Note, 
Ann.  GaB.  1915B,  908. 

Contract  for  sale  of  goods  to  be  delivered  in  ftotnre  is  valid,  though 
seller  has  not  the  goods  but  must  buy  them;  but  if  the  real  intent  of  the  par- 
ties is  to  q»ecldate  in  rise  and  fall  of  prices,  and  goods  axe  not  to.  be  deliv- 
ered, the  transaction  is  a  wager  and  void. 

Approved  in  Board  of  Trade  v.  Christie  Grain  etc.  Co.,  198  XT.  8.  248, 
49  L.  Ed.  1038,  25  Sup.  Ct.  637,  Chicago  board  of  trade  may  enjoin 
improper  use  of  its  quotations  even  though  they  relate  to  "pretended 
buying  and  selling";  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  456, 
holding  judgment  of  New  York  based  on  dealing  in  futures  was  not  for 
that  reason  invalid  in  Pennsylvania;  Haven  v.  James,  206  Fed.  683, 
approving  instructions  in  suit  by  broker  to  recover  from  customer  for 
money  advanced  on  purchase  of  cotton  for  future  delivery,  where  de- 
fense was  that  contract  was  void  as  wagering  contract;  In  re  Dorr,  186 
Fed.  278,  108  C.  C.  A.  322,  holding  contract  to  purchase  stock,  one- 
fourth  of  price  being  paid,  and  stock  held  security  for  balance,  was 
not  void  under  Montana  statute  prohibiting  sales  on  margin;  Ware  v. 
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PeaiBons,  173  Fed.  880,  98  C.  C.  A.  364,  holding  void,  broker's  contracts 
for  sales  and  settlements  on  margin;  Haven  ▼.  James,  172  Fed.  257,  258, 
259,  upholding  contract  for  sale  of  cotton  for  fnture  delivery  subject 
to  rales  of  New  York  Cotton  Exchange;  Cleage  v.  Luidley,  149  Fed.  352, 
79  C.  C.  A.  284,  it  is  presumed  that  parties  intend  to  perform  contract 
for  future  delivery;  Berry  v.  Chase,  146  Fed.  630,  77  C.  C.  A.  161,  order 
to  sell  stocks  for  future  delivery  in  Kew  York  valid  unless  both  parties 
intended  no  delivery;  Board  of  Trade  v.  L.  A.  Kinsey  Co.,  126  Fed.  74, 
75,  77,  holding  contracts  for  future  delivery  are  valid  unless  there  be 
intent  not  to  deliver;  Wade  v.  United  States,  33  App.  D.  C.  35,  20 
L.  B.  A.  (N.  S.)  847,  upholding  conviction  for  keeping  house  for  betting 
on  probable  rise  and  fall  of  stocks  under  statute  against  gaming;  Hacker 
V.  Western  Union  Tel.  Co.,  45  Fla.  368,  34  South.  902,  deposit  of  margin 
does  not  necessarily  imply  that  there  will  be  no  delivery;  Farmers'  Oil 
etc.  Co.  V.  E.  W.  Rosenthal  &  Co.,  10  Ga.  App.  416,  73  S.  E.  428,  hold- 
ing valid  contract  for  future  delivery  of  personal  property  not  owned 
by  seller  when  contract  made;  Thompson  v.  Williamson,  67  N.  J.  Eq. 
219,  220,  58  Atl.  605,  agreement  between  brokers  and  customer  that 
there  will  be  merely  settlement  by  differences  must  be  proved;  State  v. 
McGinnis,  138  N.  C.  728,  61  S.  E.  51,  upholding  anti-bucket  shop  law; 
State  V.  Clayton,  138  N.  C.  735,  737,  60  S.  E.  867,  law  against  wagering 
contracts  does  not  prohibit  dealing  in  fixtures  by  merchant  to  offset 
fluctuations;  Jphn  Miller  Co.  v.  Klovstad,  14  N.  D.  442,  443,  444,  105 
N.  W.  167,  l68,  holding  that  principal  secretly  intended  not  to  deliver 
grain  was  no  defense  to  suit  by  broker  for  losses  on  board  of  trade; 
Scales  V.  State,  46  Tex.  Cr.  304,  108  Am.  St  Rep.  1014,  66  L.  B.  A.  730, 
81  S.  W.  960,  burden  is  on  State  to  prove  that  both  parties  intended 
that  there  should  be  no  delivery;  Sheppey  v.  Stevens,  177  Fed.  488, 
arguendo. 

Illegality  as  gambling  contract,  of  contract  for  sale  of  property  for 
future  delivery  where  one  party  only  intends  delivery.  Note,  11 
Ann.  Gas.  440,  442. 

Statutes  relating  to  gaming,  etc.,  as  applicable  to  backet-shops  or 
transactions  therein.    Note,  17  Ann.  Oas.  710. 

Contract  for  buying  and  selling  futures  as  subject  of  interstate 
commerce.    Note,  14  Ann.  Oas.  1086. 

A  contract  which  Is  on  its  face  one  of  sale  with  a  provision  for  future 
delivery  is  valid,  and  burden  of  proving  it  void,  as  being  cover  for  settle- 
ment of  differences,  rests  on  party  making  assertion. 

Approved  in  Young  v.  United  Zinc  Cos.,  198  Fed.  595, 117  C.  C.  A.  301, 
contract  of  mining  company  to  deliver  zinc  at  future  dates  held  not 
ultra  vires  in  absence  of  proof  that  company  did  not  have  reasonable 
expectation  of  producing  quantity  sold;  Pelouze  v.  Slaughter,  241  Jll. 
226,  89  N.  E.  262,  evidence  held  to  show  transactions  in  stocks  were 
not  gambling  transactions;  Overbeck|  Starr  &  Cooke  Co.  v.  Roberts, 
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49  Or.  42.  87  Pac.  160,  and  Hallet  v.  Aggergaard,  21  S.  D.  559, 14  L.  R.  A. 
(N.  S.)  1251,  114  N.  W.  698,  both  holding  in  action  for  broker's  com- 
missions evidence  showed  intention  to  make  future  delivery. 

Gambling  on  stock  exchange  held  to  be  in  violation  of  and  not  pursuant 
to  rules. 

Approved  in  Board  of  Trade  v.  Christie  Grain  etc.  Co.,  116  Fed.  946, 
holding  sale  made  under  stock  exchange  rule  imposing  obligation  to 
deliver  and  to  receive  is  presumed  to  be  valid. 

Illinois  cases,  establishing  invalidity  of  "option  contracts,**  reviewed. 
Apptoved  in  Christie  Grain  &  Stock  Co.  v.  Board  of  Trade,  125  Fed. 
167,  61  C.  C.  A.  11,  holding  Chicago  board  of  trade  not  entitled  in 
equity  to  protect  property  rights  in  quotations  where  eighty-five  per 
cent  of  deals  contemplate  no  delivery ;  Win  ward  v.  Lincoln,  23  R.  I.  483, 
51  Atl.  109,  holding  note  given  by  citizen  of  Rhode  Isluid,  delivered 
in  Massachusetts,  is  Massachusetts  instrument,  governed  by  laws  of  that 
State. 

Rules  of  stock  exchange  provide  remedy  for  enforcement  of  liens  bnt 
not  to  exclusion  of  equity  courts. 

Approved  in  Hutchinson  v.  Otis,  115  Fed.  943,  53  C.  C.  A.  419,  holding 
court  of  bankruptcy  may  recognize  and  enforce  lien  for  debts  due  from 
defaulting  member  of  stock  exchange,  though  not  proved  according  to 
exchange's  rules. 

» 

When  buyer  refuses  to  accept  stock  sold  him,  seUer  may  resell  at  public 
auction  and  hold  buyer  for  difference. 

Approved  in  Dudley  A.  Tyng  &  Co.  v.  Woodward,  121  Md.  436,  88 
Atl.  248,  holding  in  action  by  seller  for  difference  between  contract 
price  and  price  for  which  property  resold  on  buyer's  refusal  to  accept, 
it  was  question  for  jury,  under  evidence,  whether  private  sale  was  proper. 

Resale  to  fix  damage  for  refusal  to  accept  goods.    Note,  42  L.  R.  A. 
(N.  S.)  676,  686. 

Miscellaneous.  Cited  in  Wilhite  v.  Houston,  200  Fed.  392,  118 
C.  C.  A.  542,  to  point  that  relation  to  principal  of  brokers  employed  to 
sell  grain  on  exchanges  is  not  changed  by  fact  that  they  assume 
position  of  principals  toward  those  with  whom  they  deal;  Regester  v. 
Regester,  104  Md.  14,  64  Atl.  288,  generally. 

182  U.  8.  499-610,  46  L.  Ed.  1200,  21  Sup.  Ct  886,  OAUaOUN  GOLD  BCN- 
ING  00.  y.  AJAX  0OI.D  BONINO  CO. 

Prior  to  mining  law  of  1872,  the  miner  'located  the  lode.**    tinder  the 
new  law,  he  must  locate  a  piece  of  land  containing  the  apex  of  the  lode. 

Approved  in  East  Central  Eureka  Min.  Co.  v.  Central  Eureka  Min. 
Co.,  204  U.  S.  269,  51  L.  Ed.  481,  27  Sup.  Ct.  258,  requirement  that  end- 
lines  of  mining  claim  be  parallel  does  not  apply  to  patent  issued  on 
application  made  prior  to  passage  of  Act  of  May  10,  1872. 
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Patent  to  lode  cUim  girea  riglit  to  all  veins  ^rtiich  have  apex  In  surface 
location. 

Approved  in  Work  Min.  &  Mill  Co.  v.  Doctor  Jack  Pot  Min.  Co.,  194 
Fed.  626,  114  C.  C.  A.  392,  holding  Federal  patent  to  lode  claim  con- 
clusive on  collateral  attack;  Neilsen  v.  Champagne  Min.  etc.  Co.,  119 
Fed.  125,  55  C.  C.  A.  576,  holding  certificate  of  entry  invests  purchaser 
with  full  equitable  title  to  land  and  is  equivalent  to  patent  as  to  third 
persons;  Stewart  Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho,  741,  123 
Pac.  793,  in  absence  of  proof  as  to  course  of  discovery  vein,  existence 
of  patent  raises  presumption  that  location  was  laid  along  course  of  vein ; 
State  V.  District  Court,  25  Mont.  520,  65  Pac.  1026,  holding  owner  of 
surface  entitled  to  ore  therein  by  common-law  rights,  where  claimant's 
location  does  not  contain  apex;  Clark  v.  Mitchell,  35  Nev.  471,  134  Pac. 
451,  holding  noncontiguous  ground  separated  by  senior  location  may  be 
held  in  one  location ;  Sharkey  v.  Candiani,  48  Or.  119,  7  L.  B.  A.  (N.  S.) 
791^  85  Pac.  221,  patent  for  mining  claim  is  conclusive  of  all  facts  neces- 
sary to  validity  as  against  adverse  claimant. 

What  cross  or  intersecting  lodes  are  included  in  mineral  patents, 
and  what  rights  in  such  lodes.    Note,  83  Am.  St  Bep.  42,  43. 

Tunnel  location  is  subordinate  to  prior  lode  claims. 

Approved  in  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  194  U.  S. 
238,  48  L.  Ed.  955,  24  Sup.  Ct.  654,  extralateral  rights  of  mineral  claimant 
do  not  give  him  right  to  run  horizontal  tunnel  into  adjoining  patented 
lode  claim. 

Distinguished  in  Baillie  v.  Larson,  138  Fed.  178,  under  power  of 
eminent  domain.  States  may  authorize  the  running  of  mining  tunnels 
through  claims  of  others  on  paying  damages. 

Rights  under  tunnel-site  locations.    Note,  53  L.  R.  A.  794. 

Patent  dates  back  to  location  of  claims  and  cannot  be  eoUaterally 
attacked. 

Appr9ved  in  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  reaffirm- 
ing rule ;  Uinta  Tunnel  Min.  etc.  Co.  v.  Creede  &  Cripple  Creek  Min.  etc, 
Co.,  119  Fed.  166,  57  C.  C.  A.  200,  holding  patents  issued  by  Land  De-. 
partment  cannot  be  collaterally  attacked. 

Lode  patent  is  not  avoided  by  want  of  discovery. 
Approved  in  Creede  &  Cripple  Creek  Min.  etc.  Co.  v.  Uinta  Tunnel 
Min.  etc.  Co.,  196  U.  S.  352,  353,  49  L.  Ed.  510,  25  Sup.  Ct.  266,  discovery 
need  not  be  made  before  location;  Galbraith  v.  Shasta  Iron  Co.,  143 
Cal.  99,  76  Pac.  903,  patent  carries  presumption  that  preliminary  re- 
quirements have  been  satisfied. 

182  U.  8.  610-616,  46  li.  Ed.  1207,  21  8np.  Ot.  840,  DISTBIOT  OF  OOIiTTM- 
BIA  ▼.  TALTT. 

Not  cited. 


182  U.  S.  616-565      NOTES  ON  U.  S.  REPORTS,  860 

182  U.  S.  516-^36,  46  Xu  EcL  1210,  21  Sup.  Ot.  890,  RUBBSLL  T.  UNITEP 
STATES. 

To  give  Court  of  OlainiB  jnrifldictlon  of  demand  agalnat  United  States,  it 
rnuBt  be  founded  on  a  convention  between  the  parties. 

Approved  in  Famfaam  v.  United  States,  240  U.  S.  640,  60  L.  Ed.  787, 
36  Sup.  Ct.  428,  dismissing  x)etition  against  United  States  based  on 
implied  contract  not  proven ;  Peabody  v.  United  States,  231  U.  S.  539, 
68  L.  Ed.  864,  34  Sup.  Ct.  159,  holding  owner  of  land  under  range  of 
United  States  battery  could  not  recover  in  tort  against  United  States; 
Crozier  v.  Fried.  Krupp  Aktiengesellschaf  t,  224  U.  S.  303,  66  L.  Ed.  776, 
32  Sup.  Ct.  488,  denying  injunction  against  United  States  officer  to  re- 
strain use  of  patent  for  benefit  of  government;  United  States  v.  Societe 
Anonyme  etc.  Cail,  224  U.  S.  311,  66  L.  Ed.  780,  32  Sup.  Ct.  479,  holding 
where  patentee  consented  that  government  use  invention,  claim  was 
founded  on  contract ;  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  309, 
63  L.  Ed.  624,  29  Sup.  Ct.  385,  holding  no  recovery  could  be  had  in 
Court  of  Claims  for  property  destroyed  in  Cuba  by  military  orders  dur- 
ing Spanish  war;  Harley  v.  United  States,  198  U.  S.  234,  49  L.  Ed.  1080, 
25  Sup.  Ct.  634,  denying  recovery  for  use  by  government  of  employee's 
patent  without  understanding  on  part  of  officials  that  he  was  to  be 
compensated. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  B.  A.  (N.  S.)  333,  336. 

182  U.  S.  536-656,  46  L  Ed.  1218,  21  Sop.  Ot.  878,  LAITTBT  v.  WAZJiAOE. 

Stockholder  Induced  by  fraud  to  buy  stock,  who  receives  dividends  for 
years,  cannot  claim,  when  sued  by  receiver  on  stockholder's  liability,  that  he 
Is  not  liable  as  stockholder  because  of  the  f^and. 

-  Approved  in  Hood  v.  Wallace,  182  U.  S.  555,  46  L.  Ed.  1227,  21  Sup. 
Ct.  886,  Ratcliff  v.  Clendenin,  232  Fed.  64,  Ryan  v.  Mt.  Vernon  Nat. 
Bank,  224  Fed.  430,  140  C.  C.  A.  123,  Alsop  v.  Conway,  188  Fed.  577, 
110  C.  C.  A.  366,  Brown  v.  Allebach,  166  Fed.  496,  and  Scott  v.  Abbott, 
160  Fed.  584,  87  C.  C.  A.  475,  all  following  rule. 

Distinguished  in  Murphey  v.  Springs  &  Co.,  200  Fed.  374,  46  L.  B.  A. 
(N.  S.)  639,  118  C.  C.  A.  524,  in  action  at  law  on  an  account  stated, 
defense  may  be  made  on  the  ground  that  the  account  was  based  on  a 
wagering  contract ;  American  Alkali  Co.  v.  Salom,  131  Fed.  50,  65  C.  C.  A. 
284,  subscriber  to  stock  may  plead  rescission  of  sale  for  fraud  in  action 
against  him  for  assessments. 

Stockholder  of  insolvent  bank  can  only  raise  question  of  his  liability  as 
shareholder  arising  from  frauds  committed  by  bank  or  officers  to  induce  sale 
of  stock  to  him  by  suit  In  equity  against  bank  and  receiver. 

Approved  in  Ryan  v.  Mt.  Vernon  Nat.  Bank,  206  Fed.  453, 124  C.  C.  A. 
358,  holding  purchasers  of  stock  of  bank  on  fraudulent  representations 
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could  sue  to  rescind  and  enjoin  collection  of  assessment  by  receiver; 
Barron  v.  McKinnon,  179  Fed.  760,  holding  suit  lay  against  sharehold- 
er's agent  for  national  bank  by  creditor  to  recover  guaranty  collateral  to 
sale  to  plaintiff  of  stock  owned  by  bank. 

Right  to  rescind  or  repudiate  stock  subscription  on  ground  of  fraud 
after  insolvency  of  corporation.    Note,  16  Ann.  Gas.  180. 

Fraud  as  ground  of  relief  from  subscription  to  stock  after  insolvency 
of  corporation.    Note,  31  L.  B.  A.  (N.  S.)  004. 

Where  national  bank  purcfaases  its  own  stock  and  seUa  tamo,  sale  Is 
voidable  and  not  void. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  939,  940, 116  C.  C.  A.  483, 
purchaser  of  realty  by  national  bank  for  purpose  otherwise  specified  in 
statute  is  voidable  only. 

Right  of  corporation  to  acquire  its  own  stock.  Note,  17  Ann.  Oas. 
1268,  1260. 

182  U.  &  555-666,  46  L.  Ed.  1227.  21  Sup.  Ot  885,  HOOD  T.  WAIJAOE. 

I4mtry  y.  Wallace,  182  U.  &  536,  45  Ii.  Ed.  1218,  21  Sup.  Ot.  878,  fol-;^ 
lowed. 

Approved  in  Salter  v.  Williams,  219  Fed.  1019,  and  Scott  v.  Abbott, 
160  Fed.  584,  87  C.  C.  A.  475,  both  holding  stockholder  induced  by  fraud 
to  buy  stock  could  not  after  receiving  dividends  for  years  plead  such 
fraud  as  defense  against  stockholder's  liability. 

Right  of  corporation  to  acquire  its  own  stock.  Note,  17  Ann.  Oas. 
1260. 

182  tJ.  S.  556^662,  45  L.  Ed.  1227,  21  8up.  Ot.  863,  OOMMEBOIAIi  KAT. 

BANK  V.  OHAMBEBS. 

Oonstmction  of  Supreme  Oourt  of  State  on  provisions  of  State  Oonsti- 
tution  for  taxation  is  binding  on  Federal  courts. 

Approved  in  New  York  v.  Purdy,  231  U.  S.  391,  58  L.  Ed.  282,  34 
Sup.  Ct.  114,  upholding  tax  law  of  New  York  imposing  flat  rate  on  bank 
shares  without  exemption  for  owner's  debts;  Clement  Nat.  Bank  v.  Ver- 
mont, 231  U.  S.  134,  58  L.  Ed.  155,  34  Sup.  Ct.  31,  holding  interpretation 
by  State  court  of  statute  taxing  deposits  in  national  banks  was  con- 
trolling on  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg« 
ments  of  State  courts.    Note,  63  L.  R.  A.  575. 

^Moneyed  capital*'  as  employed  In  section  5219,  Revised  Statutes,  does 
not  include  capital  wMdi  does  not  come  into  competiticm  witb  bnslneBs  of 
national  banks. 
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Approved  in  Illinois  N&t  Bank  v.  Kinsella,  201  HI.  38,  42,  66  N.  E. 
339;  341,  holding,  under  Hurd's  Rev.  Stats.  1899,  shares  and  personalty 
of  other  banks  are  taxed  to  full  value,  and  such  property  of  national 
banks  are  also  taxable;  West  Virginia  Nat.  Bank  v.  Dunkle,  65  W.  Va. 
212,  64  S.  E.  532,  upholding  statute  denying  right  to  deduct  debts  from 
national  bank  stock  alleged  to  be  discriminatory,  where  it  does  not  appear 
that  there  was  other  moneyed  capital  in  existence  such  as  to  compete 
with  national  banks. 

Under  Oonstltatlon  of  Utab,  shares  of  stock  in  national  bank  are  not 
credits^  and  shareholders  are  not  entitled  to  deduct  debts  from  stock. 

Approved  in  Morril  v.  Bentley,  150  Iowa,  690,  130  N.  W.  739,  shares 
of  stock  are  not  ''credits"  under  statute  requiring  assessment-roll  to 
show  moneys  and  credits. 

Assessed  value  of  realty  owned  by  bank  in  other  States  Is  not  to  be  de- 
ducted in  determining  amonnt  of  assessable  property  of  bank  when  not 
authorized  by  State  law. 

Approved  in  Canfield  v.  County  of  Los  Angeles,  157  Cal.  621,  108 
Pac.  706,  upholding  assessments  on  stock  of  foreign  corporation  owned 
by  residents;  Chesebrough  v.  San  Francisco,  153  Cal.  566,  92  Pac.  291, 
holding  shares  of  domestic  corporation  taxable  in  county,  though  prop- 
erty outside  State;  State  v.  Northern  Pac.  Ry.  Co.,  95  Minn.  46,  103 
N.  W.  732,  foreign  corporations  may,  for  purposes  of  taxation,  deduct 
debits  from  credits. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.    Note, 
L.  B.  A.  19150,  386,  387. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  58L 

182  U.  S.  662-676,  46  L.  £d.  1230,  21  Sup.  Ot  871,  EX  PABTE  FULLEB. 
New  trial  may  be  granted  after  Judgment  affirmed. 

Approved  in  Chambliss  v.  Haas,  125  Iowa,  488,  68  L.  B.  A.  126,  101 

N.  W.  154,  reaffirming  rule. 

Kew  trial  may  be  granted  for  newly  discovered  evidence  while  appeal 
pending. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  136,  35 
Sup.  Ct.  16,  court  cannot  set  aside  final  judgment  on  motion  made  after 
end  of  term;  Nelson  v.  Meehan,  155  Fed.  4,  12  L.  B.  A.  (N.  S.)  374,  83 
C.  C.  A.  597,  taking  of  appeal  did  not  affect  power  to  vacate  judgment 
during  term. 

Distinguished  in  Getchell  v.  Great  Northern  Ry.  Co.,  22  N.  D.  328,  133 
N.  W.  913,  pending  appeal  from  order  denying  relief  from  default 
trial  court  is  without  jurisdiction  of  application  to  vacate  order  appealed 
from. 
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182  U.  S.  576-583,  45  Ii.  Ed.  1237,  21  Sap.  Ot.  840,  DISTRICT  OF  COLUM- 
BIA ▼.  MOUI.TOK. 

Where  but  one  inference  can  reasonably  be  drawn  from  the  evidence, 
the  question  of  negligence  or  no  negligence  Is  one  of  law  for  the  court. 

Approved  in  Middleton  v.  P.  Sanford  Ross,  202  Fed.  803,  upholding 
demurrer  to  evidence  of  negligence;  Otis  Steel  Co.  v.  Wingle,  152  Fed. 
917,  82  C.  C.  A.  62,  approving  instruction  that  defendant  was  neg:ligent; 
Northern  Pac.  Ry.  Co.  v.  Jones.  144  Fed.  52,  75  C.  C.  A.  205,  denying 
recovery  to  one  walking  on  railroad  track  and  injured  by  train  approach- 
ing from  rear;  Chicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A. 
399,  denying  recovery  in  view  of  improbability  of  plaintiffs  statement 
that  he  stopped,  looked  and  listened  before  crossing  railroad  tracks ;  Dun- 
worth  v.  Grand  Trunk  etc.  Ry.  Co.,  127  Fed.  309,  62  C.  C.  A.  225,  holding 
where  facts  and  inferences  to  be  drawn  therefrom  touching  contributory 
negligence  are  doubtful,  question  is  for  jury;  Priestly  v.  Provident  Sav. 
Co.,  112  Fed.  272,  holding  where  evidence  of  false  statement  in  insurance 
policy  is  insufficient  to  support  verdict  for  plaintiff,  court  should  direct 
for  defendant;  Ford  v.  Ford,  27  App.  D.  C.  412,  6  L.  B.  A.  (N.  S.)  442. 
holding  court  should  have  directed  verdict  in  ejectment;  Knoxville  Trac- 
tion Co.  v.'  Brown,  115  Tenn.  330,  89  S.  W.  321,  evidence  of  negligence 
sufficient  to  go  to  jury;  Ellis  v.  Memphis  Cotton  Oil  Co.,  3  Tenn.  Civ.  655, 
upholding  directed  verdict. 

Presumption  of  negligence  from  the  happening  of  an  accident  caus- 
ing personal  injuries.    Note,  113  Am.  Stw  Bep.  1019. 

Use  of  steam  roller  for  street  repair  is  proper  nse,  if  Injury  Is  occasioned 
by  horse  taking  ftlght  thereat^  it  Is  damnnm  absque  injuria. 

Approved  in  Tanner  v.  Culpeper  Const.  Co.,  117  Va.  159,  83  S.  E.  1054, 
following  rule ;  Webster  v.  Chicago  etc.  Ry.  Co.,  158  Fed.  772,  48  L.  R.  A. 
(N.  S.)  568,  86  C.  C.  A.  125,  holding  removal  of  handcar  from  railroad 
at  crossing  to  permit  passing  of  train  was  proper  use  of  highway,  and 
railroad  is  not  liable  for  injury  to  traveler  on  highway  whose  horse  was 
frightened  thereby;  Scott  v.  District  of  Columl^ia,  27  App.  D.  C.  418, 
holding  District  not  liable  for  injury  to  pedestrian  by  slipping  on  smooth 
sewer  plate;  Elam  v.  City  of  Mt.  Sterling,  132  Ky.  664,  20  L.  B.  A. 
(N.  S.)  512,  117  S.  W.  252,  holding  city  not  negligent  in  leaving  stone 
along  street  curb;  Welch  v.  McGowan,  262  Mo.  719, 172  S.  W.  21,  hold- 
ing one  driving  by  day  where  street  torn  up  could  not  recover  for  injury 
caused  by  driving  over  gas-pipe ;  Craine  v.  Metropolitan  St.  Ry.  Co.,  246 
Mo.  404,  406,  152  S.  W.  27,  holding  one  driving  on  viaduct  knowing 
center  was  open  assumed  risk  of  fall ;  Phelan  v.  Granite  Bituminous  Pav- 
ing Co.,  227  Mo.  705,  127  S.  W.  327,  disapproving  instructions  as  to 
negligence  where  plaintiff  injured  because  horse  became  frightened  at 
steam  roller  being  operated  on  street ;  Davis  v.  Thompson,  134  Mo.  App. 
19,  114  S.  W.  660,  placing  wire  removed  from  fence  along  highway  for 
short  time  during  removal  is  not  negligence;  City  of  Portsmouth  v.  Lee, 
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112  Va.  426,  71  S.  E.  633,  holding  city  not  liable  for  injnry  to  pedeatrian 
by  stumbling  over  hose-pipe  laid  in  gutter  to  clean  sewer. 

liability   of  municipality  for  defects   or  obstructions   in  streets. 
Note,  20  I..  B.  A.  (N.  S.)  61S,  654,  678. 

182  U.  8.  583-596,  46  L.  Ed.  1^1,  21  Sup.  Ot  865,  JACOBS  ▼.  MARKS. 

Whether  Mlbhigan  judgment  received  full  faith  and  credit  in  Illinois  is 
Federal  question. 

Approved  in  Commercial  Pub.  Co.  v.  Beckwith,  188  U.  S.  569,  47  L.  Ed. 
599,  23  Sup.  Ct.  383,  holding  complaint  setting  up  right  to  recover  as 
result  of  judicial  sale  under  decrees  of  Federal  and  State  courts  states 
Federal  question;  National  Foundry  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co.,  183  U.  S.  233,  46  L.  Ed.  169,  22  Sup.  Ct.  118,  holding 
determination  whether  court  below  properly  applied  plea  of  res  adjudi- 
cata,  requiring  determination  whether  due  effect  was  given  decree,  is 
Federal  question;  Jaster  v.  Currie,  198  U.  S.  147,  49  L.  Ed.  989,  25  . 
Sup.  Ct.  614,  judgment  valid  though  service  obtained  by  giving  defend- 
ant notice  that  plaintiff's  deposition  would  be  taken  in  another  State. 

Before  a  Judgment  can  avail  as  bar  to  a  subsequent  iait»  there  must  be 
at  least  one  decision  on  a  ri^^t  between  the  parties. 

Approved  in  Brand  v.  Brand,  116  Ky.  799,  63  L.  B.  A.  206,  76  S.  W. 
872,  statute  of  limitations  barring  remedy  only,  judgment  is  no  bar  to. 
action  in  State  having  different  period  of  limitation. 

Discontinuance  of  cause  by  consent  of  both  parties,  without  costs,  en- 
tered as  judgment,  is  not  bar  te  subsequent  action  on  same  cause. 

Approved  in  Baer  Bros.  Mercantile  Co.  v.  Denver  etc.  R.  R.  Co.,  233 
U.  S.  491,  58  L.  Ed.  1062,  34  Sup.  Ct.  641,  holding  voluntary  dismissal 
did  not  operate  as  judgment  on  merits ;  In  re  Griggs,  227  Fed.  798,  hold- 
ing stipulation  for  dismissal  in  action  against  executors  as  to  defendants 
personally  was  not  final  adjudication  in  their  favor  as  individuals;  Rob- 
inson V.  Chicago  etc.  Ry.  Co.,  96  Kan.  148, 150  Pac.  640,  holding  of  record 
of  dismissal  on  settlement  of  action  by  administrator  in  another  State 
for  death  barred  action  for  death  by  widow;  Old  Dominion  Copper  Min. 
etc.  Co.  V.  Bigelow,  203  Mass.  210,  40  L.  B.  A.  (N.  8.)  314,  89  N.  E.  215, 
holding  fact  that  one  has  litigated  his  cause  in  one  suit  and  been  de- 
feated is  not  available  in  another  suit  involving  same  issues  to  which 
stranger  to  first  suit  is  party;  Illinois  Central  R.  R.  Co.  ▼.  Bentz,  108 
Tenn.  675,  91  Am.  St  Rep.  766,  69  S.  W.  319,  holding  where  on  second 
trial  plaintiff  took  nonsuit,  neither  first  decision  nor  decision  on  appeal 
constituted  the  law  of  the  case  as  to  fellow-servants. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of 
demurrer.    Note,  Ann.  Oaa.  1913B,  391. 
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182  V.  8.  695-610,  45  L.  Ed.  1247,  21  Bap.  Ct.  891,  GLAVET  T,  UNITED 
STATES. 

Wlien  an  office  wltli  fixed  salary  bas  been  created  by  statute,  and  a  per- 
son duly  appointed  and  qualified,  be  is  entitled,  during  bis  incumbency,  to 
be  paid  tbe  salary  prescribed  by  statute. 
'  Approved  in  United  States  v.  Andrews,  240  U.  S.  93,  94,  96,  96,  60 
L.  Ed.  543,  544,  36  Sup.  Ct.  350,  holding  officer  of  army  accepting  leave 
without  pay  not  estopped  from  demanding  statutory  half  pay;  Orthwein 
V.  St.  Louis,  265  Mo.  566,  178  S.  W.  89,  holding  street  inspector  may 
recover  salary  fixed  by  ordinance,  though  contract  with  street  commis- 
sioner is  for  less. 

Giving  of  bond  required  by  law  by  appointed  officer  is  ministerial  act» 
and  not  condition  precedent  to  authority  to  perform  duties  of  office. 

Approved  in  City  of  Paris  v.  Cabiness,  44  Tex.  Civ.  592,  98  S.  W.  927, 
holding  where  policeman  qualified,  entered  on  duties,  was  recognized  under 
appointment  and  his  salary  paid  by  city  for  three  months,  he  became 
officer  de  jure  for  full  term ;  Houston  v.  Estes,  35  Tex.  Civ.  104,  79  S.  W. 
848,  851,  where  official  oath  and  bond  accepted  without  objection,  police- 
man officer  de  jure  though  appointment  irregular ;  State  ex  rel.  Chealander 
v.  Carroll,  57  Wash.  209,  106  Pac.  750,  holding  failure  of  elected  officer 
to  give  required  bond  did  not  prevent  him  from  being  officer  de  jure; 
State  ex  rel.  Dithmar  v.  Bunnell,  131  Wis.  212,  11  Ann.  Oas.  560,  110 
N.  W.  183,  holding  filing  of  oath  and  bond  of  county  judge  in  office  of 
county  clerk  instead  of  office  of  clerk  of  Circuit  Court  did  not  render 
office  vacant. 

When  appointment  to  public  office  is  complete.    Note,  Ann.  Oaa. 
1914D,  304. 

xvm— «5 
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UNITED  STATES  REPORTS. 


183  UNITED  STATES. 


183  t7.  S.  1-13,  46  I..  Ed.  49,  22  Sap.  Ct.  6,  HOLZAPFEL'S  COMPOSITIONS 
00.  V.  BATHJSmS  AliCEBICAK  COMPOSITION  CO. 
Bight  to  exclusive  use  of  label  claimed  as  trademark  containing  asser- 
tion wlildi  is  false,  cannot  be  maintained. 

Approved  in  Levy  v.  Uri,  31  App.  D.  C.  444,  party  in  trademark  inter- 
ference proceeding  basing  right  to  registration  of  word  ''Brookwood"  as 
trademark  for  whisky  is  not  entitled  to  register  trademark,  where  label 
contains  false  statements  that  whisky  is  pure  rye  whisky. 

Manufacturer  baa  right  to  descriptive  name. 
Approved  in  Warren  Featherbone  Co.  v.  American  Featherbone  Co., 
141  Fed.  516,  72  C.  C.  A.  571,  after  expiration  of  patent,  public  has 
right  to  make  article  selling  it  under  original  name,  ^^Featherbone." 

Bigbt  to  use  word  ''patent"  as  part  of  name  of  article  ceases  on  expira- 
tion of  patent. 

Approved  in  Straus  v.  Notaseme  Hosiery  Co.,  240  U.  S.  181,  60  L.  Ed. 
598,  36  Sup.  Ct.  28^,  denying"  relief  for  unfair  competition,  where  sup- 
posed unfairness  consists  in  imitation  of  unregistered  trademark; 
Notaseme  Hosiery  Co.  v.  Straus,  231  Fed.  245,  where  complainant  regis- 
tered trademark  for  hosiery,  consisting  of  device  in  colors,  placing 
thereon  of  word  "Notaseme,"  refused 'registry  as  part  of  trademark,  was 
fraud  invalidating  trademark  and  barring  equitable  relief;  Rice-Stix  Dry 
Goods  Co.  V.  J.  A.  Scriven  Co.,  165  Fed.  646,  91  C.  C.  A.  475,  name 
''elastic  seam"  as  applied  to  drawers  is  descriptive  merely  and  cannot 
be  monopolized  as  trademark  after  expiration  of  patent. 

Distinguished  in  Jacobs  v.  Beecham,  221  U.  S.  273,  55  L.  Ed.  782,  31 
Sup.  Ct.  555  (affirming  Beecham  v.  Jacobs,  159  Fed.  130,  86  C.  C.  A. 
623),  use  of  word  "patent"  to  indicate  medicines  made  by  secret  for- 
mula, where  medicine  has  not  been  patented,  is  not  such  fraud  as. will 
preclude  equitable  relief  in  suit  for  unfair  competition;  dissenting  opin- 
ion in  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.,  165  Fed.  652,  91 

(867) 
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C.  C.  A.  475,  majority  holding  name  ''elastic  seam"  as  applied  to  drawers 
is  descriptive,  and  cannot  be  monopolized  as  trademark  after  expira- 
tion of  patent. 

Bight  to  use  of  word  descrlptlTe  of  artido  became  Fubllc  upon  expira- 
tion of  patent. 

Approved  in  Jacobs  v.  Beecham,  221  U.  S.  272,  65  L.  Ed.  732,  31  Sup. 
Ct.  555,  enjoining  use  of  word  "Beecham's"  in  connection  with  pills 
manufactured  by  another,  as  unfair  trade,  although  he  states  that  he, 
and  not  Beecham,  makes  them;  De  Long  Hook  &  Eye  Co.  v.  American 
Pin  Co.,  200  Fed.  68,  holding  name  "De  Long  Hook"  was  descriptive, 
and  upon  expiration  of  patent  other  manufacturers  were  free  to  use 
name;  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163  Fed.  980, 
90  C.  C.  A.  195,  holding  word  "Ruberoid"  is  merely  descriptive,  and 
manufacturers  of  roofing  adopting  such  word  as  trademark  cannot  en- 
join use  of  name  ''RuberO"  to  designate  similar  roofing;  New  Iberia 
Extract  of  Tobasco  Pepi)er  Co.  y.  E.  Mcllhenny's  Son,  132  La.  157,  61 
South.  135,  holding  right  to  exclusive  use  of  word  "Tabasco"  as  trade- 
mark for  pepper  sauces  expired  with  patent,  and  refusing  to  enjoin  use 
of  name,  but  enjoining  imitation  of  bottles,  caps,  labels,  and  cartons 
used  by  complainant;  Sanford-Day  Iron  Works  v.  Enterprise  Foundry 
&  Machine  Works,  130  Tenn.  679,  172  S.  W.  539,  where  Whitneys  manu- 
factured car-wheel  as  Faught  wheel,  not  as  Whitney  wheel,  public  did 
not,  on  expiration  of  patent,  acquire  right  to  use  of  name  "Whitney"  in 
manufacture  of  wheel;  dissenting  opinion  in  Avenarius  v.  Komely,  139 
Wis.  273,  121  N.  W.  344,  majority  holding  expiration  of  patent  did  not 
affect  trademark  in  word  "Carbolineum,"  coined  by  inventor  of  compound 
for  wood-preserving  paint,  and  antedating  patent  by  twelve  years. 

Distinguished  in  Avenarius  v.  Komely,  139  Wis.  263,  121  N.  W.  341, 
where  trademark  in  word  "Carbolineum,"  coined  by  inventor  of  com- 
pound  for  wood-preserving  paint,  antedated  patent  by  twelve  years,  expi- 
ration of  patent  did  not  affect  trademark. 

Defendant  mannfactnxing  "Bahtjen's  Oomposltion''  after  patent  expired 
most  show  defendant's  manufacture. 

Approved  in  liebig  Extract  of  Meat  Co.  v.  Walker,  115  Fed.  827,  hold- 
ing defendant  manufacturing  "Liebig's  Extract  of  Meat"  cannot  be 
enjoined  from  using  name,  but  must  designate  his  manufacture  thereof. 

Right  to  use  of  name  on  expiration  of  copyright  or  patent.  Note, 
16  L.  B.  A.  (N.  S.)  551. 

Right  on  expiration  of  patent  to  copyright  to  use  of  name  of 
article.    Note,  1  B.  B.  0.  651. 

Differences  in  other  respects  affecting  right  to  use  substantially  sim- 
ilar word  as  trademark  or  trade  name.  Note,  12  L.  R.  A*  (N.  S.) 
794. 
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183  t7.  S.  13-22,  46  L.  Bd.  55,  22  Sup.  Ct  1,  KNOXVIUJ!  IBOK  00.  ▼. 
HABBI80N. 

Act  of  Tennessee  requiring  redemption  in  cash  of  store  orders  issued  to 
employees  for  wages  Is  valid. 

Approved  in  Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  24,  46  L.  Bd. 
64,  22  Sup.  Ct.  5,  following  rule ;  Keokee  Consolidated  Coke  Co.  v.  Tay- 
lor, 234'  U.  S.  227,  68  L.  Ed.  1290,  34  Sup.  Ct.  856,  upholding  Virginia 
law  of  1888,  forbidding  certain  classes  of  employers  to  issue  merchandise 
orders  for  payment  of  labor  unless  same  purported  to  be  redeemable  in 
cash;  Erie  R.  R.  Co.  v.  WUliams,  233  U.  S.  702,  51  L.  R.  A.  (N.  S.)  1097, 
58  L.  Bd.  1162,  34  Sup.  Ct.  761,  upholding  New  York  labor  law  of  1907 
requiring  semi-monthly  payment  in  cash  of  wages  of  employees  of 
specified  industries,  including  railroads ;  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  234,  Ann.  Oas.  1913B,  529,  56  L.  Bd.  179,  32  Sup.  Ct.  74,  upholding 
statute  of  Massachusetts  making  invalid  as  against  employer  assignment 
of  wages  to  be  earned  in  future  to  secure  loan  of  less  than  three  hundred 
dollars,  unless  accepted  in  writing  by  employer,  consented  to  by  wife, 
and  filed  with  city  clerk;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S. 
568,  55  L.  Bd.  339^  31  Sup.  Ct.  259,  upholding  statute  of  Iowa  prohibiting 
contracts  limiting  liability  for  injuries  made  in  advance  of  injury  re- 
ceived, and  providing  that  subsequent  acceptance  of  benefits  under  such 
contracts  would  be  no  defense  to  cause  of  action  for  injuries;  McLean 
V.  Arkansas,  211  U.  S.  546,  53  L.  Bd.  319,  29  Sup.  Ct.  206,  upholding 
statute  of  Arkansas  forbidding  mine  owners  employing  ten  or  more  men 
to  screen  coal  before  weighing  for  purpose  of  determining  wages  of 
employees;  Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  24,  46  L.  Bd. 
64,  22  Sup.  Ct.  5,  holding  fact  that  corporation  is  foreign  is  no  defense 
against  Tennessee  statute,  valid  as  to  domestic  corporations,  requiring 
roilcniption  of  store  orders  issued  to  employees ;  Wiseman  v.  Tanner,  221 
Fed.  701,  upholding  act  of  Washington  making  it  unlawful  for  employ- 
ment agent  to  demand  or  receive  fees  for  furnishing  employment  or 
information  leading  thereto;  Rail  etc.  Coal  Co.  v.  Yaple,  214  Fed.  280, 
upholding  act  of  Ohio  of  1914  regulating  weighing  of  coal  at  mines; 
Speilberger  Bros.  v.  Brandos,  3  Ala.  App.  595,  58  South.  77,  upholding 
law  of  1911,  regulating  assignment  of  unearned  salaries  and  wages; 
Union  Sawmill  Co.  v.  Felsenthal,  85  Ark.  357,  108  S.  W.  221,  upholding 
act  of  1901  requiring  corporations  to  redeem  in  money  at  face  value, 
store  orders,  issued  to  employees;  McNamara  v.  Washington  Terminal 
Co.,  35  App.  D.  C.  240,  upholding  Employers'  Liability  Act  of  Congress 
of  1906,  as  applied  to  District  of  Columbia,  where  plenary  power  of  Con- 
gress is  not  dependent  on  commerce  clause  of  Federal  Constitution; 
District  of  Columbia  v.  Kraft,  35  App.  D.  C.  268,  30  L.  E.  A.  (N.  S.)  957, 
upholding  act  of  Congress  making  it  unlawful  to  conduct  gift  enterprise 
in  District;  Poli  v.  Numa  Block  Coal  Co.,  149  Iowa,  110,  33  L.  R.  A. 
(N.  S.)  646,  127  N.  W.  1107,  upholding  code  provision  requiring  proper 
covers  on  mine  cages,  and  allowing  miner  to  recover  for  injury  to  hand 
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by  fall  of  lump  of  coal,  resulting  from  defect  in  cover;  McQuire  v.  Chi- 
cago etc.  R.  Co.,  131  lowai  365,  366,  367,  33  L.  R.  A.  (N.  S.)  706,  108 
N.  W.  911,  912,  upholding  provision  of  code  making  railroad  liable  for 
injury  to  employee  resulting  from  negligence  of  fellow-servant,  regard- 
less of  prior  contract  of  insurance,  relief,  benefit  or  indemnity ;  Regan  v. 
Tremont  Lumber  Co.,  134  La.  200,  201,  63  South.  875,  upholding  act  of 
1908  requiring  checks  issued  to  employees  for  services  to  be  redeemed  in 
money;  Mutual  Loan  Co.  v.  Martell,  200  Mass.  487,  128  Am.  St.  Rep. 
446,  43  L.  R.  A.  (N.  S.)  746,  86  N.  E.  918,  upholding  act  of  1908,  requir- 
ing for  assignment  of  future  wages  as  security  for  loans  less  than  two 
hundred  dollars,  written  acceptance  of  employer,  written  consent  of  wife 
of  married  assignor,  and  that  assignment  be  recorded ;  McCallum  v.  Sim- 
plex Electrical  Co.,  197  Mass.  390,  83  N.  E.  1109,  upholding  statute  of 
1905  prohibiting  assignment  of  future  earnings,  whether  made  by  as- 
signor or  his  attorney,  unless  executed  in  writing  and  for  period  not 
exceeding  two  years  from  date  of  power  of  attorney;  State  ex  rel.  Simp- 
son V.  Sperry-Hutchinson  Co.,  110  Minn.  395,  30  L.  R.  A.  (N.  S.)  966, 
126  N.  W.  125,  upholding  act  of  1909  prohibiting  use  of  trading  stamps 
unless  article  to  be  given  as  premium  is  described  on  stamp;  State  v. 
J.  J.  Newman  Lumber  Co.,  102  Miss.  826,  45  L.  R.  A.  (N.  S.)  851,  59 
South.  926,  upholding  law  of  1912  prohibiting  person  engaged  in  manu- 
facturing or  repairing  from  working  employees  more  than  ten  hours; 
Bryant  v.  Skillman  Hardware  Co.,  76  N.  J.  L.  49,  69  Atl.  25,  upholding 
act  regulating  employment  of  children  in  factories,  workshops  and  mills ; 
New  York  Cent.  etc.  R.  Co.  v.  Williams,  199  N.  Y.  120,  139  Am.  St.  Rep. 
850,  35  L.  R.  A.  (N.  S.)  549,  92  N.  E.  408,  upholding  labor  law  requiring 
railroads  to  pay  employees  wages  in  cash  semi-monthly;  White  v.  Mayor 
of  Nashville  etc.,  134  Tenn.  693,  185  S.  W.  722,  upholding  act  of  1913 
prescribing  method  and  limiting  time  of  bringing  suits  against  municipal 
corporations  for  injuries  residting  from  negligence  of  officers  or  em- 
ployees ;  State  v.  Prudential  Coal  Co.,  130  Tenn.  278,  L.  R.  A.  1915B,  645, 
170  S.  W.  56,  imprisonment  being  imposed  by  operation  of  law  if  adjudged 
fine  is  not  paid,  act  of  1913  making  it  misdemeanor  punishable  by  fine, 
for  corporation  operating  supply  store  not  to  pay  employees  in  cash,  con- 
travenes Constitution  of  1870  by  authorizing  imprisonment  for  debt  indi- 
rectly; Scott  V.  Marley,  124  Tenn.  404,  137  S.  W.  496,  upholding  act  of 
1887  regulating  practice  in  partition  cases  and  providing  that  attorney's 
fees  of  both  parties  may  be  paid  out  of  common  fund ;  Lawrence  v.  Rut- 
land R.  Co.,  80  Vt.  384,  386,  390,  13  Ann.  Oas.  475,  67  Atl.  1095,  1096, 
1098,  upholding  act  of  1906,  requiring  mining,  quarrying,  manufacturing 
or  railroad  corporation  to  pay  employees  each  week  in  money;  Shortall 
V.  Puget  Sound  Bridge  etc.  Co.,  45  Wash.  295,  122  Am.  St.  Rep.  899,  88 
Pac.  214,  upholding  act  requiring  payment  of  wages  of  employees  in 
lawful  money;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  231,  119  .N.  W. 
316,  upholding  laws  of  1907  imposing  liability  on  railroads  for  injuries 
to  employees  resulting  from  negligence  of  coemployees;  State  v.  Krentz- 
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berg,  114  Wis.  543,  91  Am.  St.  Bsp.  944,  90  N.  W.  1103,  holding  invalid 
Rev.  Stats.  1898,  §  4466b,  providing  that  no  person  or  corporation  shall 
discharge  employee  for  membership  in  labor  organization. 

Distinguished  in  Parker,  Webb  &  Co.  v.  Austin,  156  Mich.  580,  23 
L.  E.  A.  (N.  S.)  266,  121  N.  W.  325,  Detroit  city  charter  authorizing 
common  council  to  regulate'  weights  and  measures  does  not  authorize 
ordinance  requiring  city  sealer  to  determine  accuracy  of  computing  de- 
vices on  scales  of  merchants,  and  to  approve  or  condemn  them;  dissent- 
ing opinion  in  Wiseman  v.  Tanner,  221  Fed.  710,  majority  upholding  act 
of  Washington  making  it  unlawful  for  employment  agent  to  demand  or 
receive  fees  for  furnishing  employment  or  information  leading  thereto. 

Constitutionality  of  statutes  regulating  the  time  and  method  of  pay- 
ment of  wages.    Note,  122  Am.  St  Bep.  911. 

Statutes  regulating  time  of  payment  of  wages.  Note,  61  L.  B.  A. 
(N.  S.)  1098. 

Validity  and  effect  of  statute  regulating  time  of  payment  of  wages. 
Note,  35  L.  B.  A.  (N.  S.)  550. 

Constitutionality  of  statutes  restricting  right  to  assign  salary  or 
wages.    Note,  43  L.  B.  A.  (N.  S.)  746. 

Bight  to  contxact  Is  not  absolute. 

Approved  in  State  v.  Missouri  Tie  etc.  Co.,  181  Mo.  558,  103  Am.  St. 
Bep.  614,  65  L.  B.  A.  588,  80  S.  W.  940,  following  rule;  Conunonwealth 
V.  Strauss,  191  Mass.  553,  78  N.  E.  138,  upholding  Rev.  Stats.,  c.  56, 
§  1,  prohibiting  vendor  making  it  condition  of  sale  that  vendee  shall  not 
sell  goods  of  another;  Ex  parte  Boyce,  27  Nev.  349,  357,  65  L.  B.  A.  47, 
75  Pac.  10,  13,  upholding  act  of  February  23,  1903,  providing  eight-hour 
day  for  workingmen  in  mines,  smelters  and  mills  for  reducing  ores ;  John- 
son V.  Spartan  Mills,  68  S.  C.  361,  47  S.  E.  704,  upholding  Code  1902, 
§§  2719,  2720,  forbidding  issuance  of  merchandise  orders  in  payment  for 
labor  unless  redeemable  in  goods  or  money  at  holder's  option,  excepting 
from  provision  agricultural  contract;  State  v.  Stimpson,  78  Vt.  136,  1 
L.  B.  A.  (N.  S.)  1153,  62  Atl.  18,  upholding  Acts  1898,  No.  46,  Acts  1904, 
No.  64,  permitting  State's  attorney  to  prosecute  by  information,  except 
where  life  penalty  may  be  imposed ;  dissenting  opinion  in  Lochner  v.  New 
York,  198  U.  S.  67,  49  L.  Ed.  946,  25  Sup.  Ct.  539,  majority  holding  void 
New  York  law  limiting  hours  of  work  in  bakeries. 

Distinguished  in  Lochner  v.  New  York,  198  U.  S.  55,  49  L.  Ed.  941, 
25  Sup.  Ct.  539,  holding  void  New  York  law  limiting  hours  of  work  in 
bakeries;  Sellers  v.  Hayes,  163  Ind.  437,  72  N.  E.  125,  Acts  of  1901, 
c.  118,  p.  505,  declaring  sale  other  than  in  course  of  business  void  as 
against  claim  arising  from  sale  of  pp.rt  of  such  stock. 

Bigbt  of  contract  may  be  restrained  as  to  corporationa,  as  demanded  liy 
safety  of  State. 

Approved  in  International  Text  Book  Co.  v.  Weissinger,  160  Ind.  355, 
65  N..  E.  524,  upholding  Acts  of  1899,  p.  193,  §  4,  prohibiting  assignment 
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of  wages  to  become  due  to  employees ;  Kilpatriek  y.  Grand  Trunk  Ry.  Co., 
74  Vt.  300,  93  Am.  St  Bep.  895,  52  Atl.  535,  holding,  under  Vt.  Stats. 
3886,  3887,  requiring  car  ladders  to  be  placed  on  end  of  cars  on  penalty 
of  liability  for  injuries  therefrom,  employee  cannot  assume  risk. 

Word  ''person"  as  including  private  corporation.    Note,  20  Ann.  Oas. 
738. 

183  t7.  8.  23-26,  46  L.  Ed.  61,  22  8np.  Ct.  6,  DAYTOK  COAL  Ifc  IBON  00. 
V.  BABTOK. 

Act  of  Tennessee  requiring  redemption  In  cosh  of  store  orders  lamed  to 
employees  fox  wages  Is  valid. 

Approved  in  Keokee  Consolidated  Coke  Co.  v.  Taylor,  234  U.  S.  227, 
58  L.  Ed.  1290,  34  Sup.  Ct.  856,  upholding  Virginia  law  of  1888  forbid- 
ding certain  classes  of  employers  to  issue  merchandise  orders  for  pay- 
ment of  labor  unless  same  purported  to  be  redeemable  in  cash;  Erie 
R.  R.  Co.  V.  Williams,  233  U.  S.  703,  51  L,  R.  A.  (N.  S.)  1097,  58  L.  Ed. 
1162,  34  Sup.  Ct.  761,  upholding  New  York  labor  law  of  1907  requiring 
semi-monthly  payment  in  cash  of  wages  of  employees  of  specified  in- 
dustries, including  railroads;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa, 
367,  369,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  912,  upholding  provision  of 
code  making  railroad  liable  for  injury  to  employee  resulting  from  negli- 
gence of  fellow-servant,  regardless  of  prior  contract  of  insurance,  relief, 
benefit  or  indemnity;  White  v.  Mayor  etc.  of  Nashville,  134  Tenn.  693, 
185  S.  W.  722,  upholding  act  of  1913  prescribing  method  and  limiting 
time  of  bringing  suits  against  municipal  corporations  for  injuries  result- 
ing from  negligence  of  officers  or  employees;  Scott  v.  Marley,  124  Tenn. 
404,  137  S.  W.  496,  upholding  act  of  1887  regulating  practice  in  parti- 
tion cases  and  providing  that  fees  of  attorneys  of  both  parties  may  be 
paid  out  of  common  fund;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  386,  13 
Ann.  Oas.  475,  67  Atl.  1096,  upholding  act  of  1906,  requiring  mining, 
quarrj'ing,  manufacturing  or  railroad  corporation  to  pay  employees  each 
week  in  monev. 

Distinguished  in  Cable  v.  United  States  Life  Ins.  Co.,  191  U.  S.  307, 
48  L.  Ed.  194,  24  Sup.  Ct.  77,  holding  corporation  created  by  one  State 
can  operate  in  another  only  according  to  terms  of  latter's  consent,  ex- 
press or  implied. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Oas.  738. 

183  t7.  S.  25-42,  46  L.  Ed.  64,  22  Sup.  Ot.  10,  McBCASTEB  ▼.  NEW  YOBK 

LIFE  nra.  oo. 

Yearly  premium  does  not  make  separate  contracts. 
Approved  in  Provident  Sav.  Life  Assur.  Society  v.  Taylor,  142  Fed. 
712,  713,  74  C.  C.  A.  41,  policy  conditioning  payment  on  death  of  as- 
sured within  five  years,  payments  yearly,  constitute  entire  contract  /or 
five  years  insurance;  Stramback  v.  Fidelity  etc.  Ins.  Co.,  94  Minn.  2^ 
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102  N.  W.  733,  where  first  premium  on  policy  paid  on  delivery,  sixteen 
days  after  policy  dated,  expiration  dates  from  delivery,  not  date  of 
policy. 

Acceptance  of  poUcies  by  insured  does  not  estop  bis  personal  repre- 
sentative to  deny  tbat  insored  requested  policies  to  go  into  effect  December 
12th. 

Approved  in  Northwestern  etc.  Ins.  Co.  v.  Famsworth,  60  Colo.  339, 
153  Pac.  704,  insurance  company  is  liable  on  policy  procured  by  mis- 
representations of  its  own  medical  examiner;  Merchants'  Mut.  Fire  Ins. 
Co.  V.  Harris,  51  Colo.  106,  115,  116  Pac.  147,  150,  fire  policy  issued  on 
contents  of  store,  including  property  of  manager,  on  application  signed 
by  manager,  by  agent  of  insurer  knowing  facts,  without  calling  attention 
of  manager  that  policy  is  charged  to  him  personally,  is  enforceable  by 
owner  and  manager;  Pacific  Mut.  Life  Ins.  Co.  v.  Van  Fleet,  47  Colo. 
410,  107  Pac.  1091,  where  insurance  agent  filled  in  blanks  of  application 
and,  knowing  facts,  falsely  stated  that  insured  had  nevelr  received  com- 
pensation for  injuries  or  sickness,  company  is  estopped  to  declare  policy 
void;  Cecil  v.  Kentucky  Livestock  Ins.  Co.,  166  Ky.  213,  176  S.  W.  987, 
where  it  was  agreed  that  policy  insuring  horse  should  not  be  in  force 
until  delivered,  and  policy,  not  delivered  until  April  1st,  was  dated 
March  26th,  delay  for  nearly  a  year  in  discovering  mistake  does  not 
estop  insured  from  correcting  it ;  Floars  v.  Aetna  Life  Ins.  Co.,  144  N.  C. 
236,  11  L.  B.  A.  (N.  S.)  357,  56  S.  E.  916,  where  person  applied  for 
accident  policy,  relying  on  representation  of  agent  without  authority  to 
issue  policy  that  policy  would  give  indemnity  for  loss  of  eye  equal  to 
one-third  its  face  value,  and  received  policy  giving  weekly  indemnity  for 
loss  of  time,  but  failed  to  examine  it  for  three  months,  he  is  not  entitled 
to  reformation  of  policy;  Summers  v.  Alexander,  30  Okl.  203,  205,  38 
L.  R.  A.  (N.  S.)  787,  120  Pac.  603,  604,  where  illiterate  man  relies  on 
statements  of  insurance  agent  as  to  kind  of  policy  he  is  to  receive  and 
does  not  discover  fraud  for  five  months,  agent  cannot  recover  in  action 
on  premium  notes. 

Retention  of  policy  as  waiver  of  mistake  or  fraud  of  insurer  or 
agent.    Note,  67  L.  B.  A.  708,  712,  713. 

Evidence  of  nnanthorized  insertion  of  provision  as  to  dating  of  policy  is 
admissible. 

Approved  in  CarroUton  Furniture  Mfg.  Co.  v.  American  Credit  Indem- 
nity Co.,  115  Fed.  81,  52  C.  C.  A.  671,  holding  where  incorrect  answer  to 
application  was  induced  by  agent's  misunderstanding  of  question,  com- 
pany is  estopped  to  forfeit;  Gwaltney  v.  Provident  Sav.  life  Assur. 
Society,  132  N.  C.  928,  44  S.  E.  661,  holding  rule  that  oral  agreements 
are  merged  into  writing  is  inapplicable  where  written  instrument  by 
fraud  executed  differently  from  terms  of  agreement ;  Bostwick  v.  Mutual 
Life  Ins.  Co.,  116  Wis.  437,  440,  92  N.  W.  257,  259,  holding  insurer  ao- 
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cepting  policy  fraudulently  differing'  from  one  represented  by  agent 
must  reject  same  within  reasonable  time. 

Distinguished  in  Glass  v.  Masons'  Fraternal  Ace.  Assn.  of  America, 
112  Fed.  499,  holding  provision  in  policy  that  insured  would  carry  insur- 
ance one  year  and  would  pay  assessments  quarterly  does  not  vary 
or  contradict  application. 

Parol  evidence  rule  as  to  carrying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note^ 
16  L.  B.  A.  (N.  S.)  1206,  1212,  1234. 

Agent's  statement  showing  Intent  is  admissible. 
Distinguished  in  Johnson  v.  Mutual  etc.  Life  Ins.  Co.,  143  Fed.  953, 
75  C.  C.  A.  22,  where  application  made  November  11th,  policy  issued 
January  15th,  default  in  payment  runs  from  November  11th,  not  January 
15th;  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  893,  894,  4 
L.  B.  A.  (N.  S.)  758,  73  C.  C.  A.  Ill,  parol  evidence  inadmissible  to 
show  insurer's  consent  to  breach  of  condition  in  policy  requiring  prem- 
ises be  occupied  as  dwelling;  Young  v.  St.  Paul  etc.  Ins.  Co.,  68  S.  C.  390, 
47  S.  E.  682,  condition  against  taking  other  insurance  not  waived  by 
agent's  retention  of  policy  at  request  of  insured  until  after  loss;  dis- 
'  senting  opinion  in  Gwaltney  v.  Provident  Sav.  Life  Assur.  Society,  134 
N.  C.  564,  565,  47  S.  E.  126,  127,  majority  holding  evidence  admissible 
to  show  promise  of  general  agent  that  premiums  on  insurance  should 
not  go  up. 

Insured's  omission  to  read  policy  purporting  to  be  as  agreed  does  not 

tind  blm. 

Approved  in  CarroUton  Furniture  Mfg.  Co.  v.  American  Credit  In- 
demnity Co.,  124  Fed.  31,  59  C.  C.  A.  545,  holding:  company  cannot  for- 
feit policy  for  false  answer  ir  application,  induced  by  representation  of 
agent  of  insurer,  as  to  question's  meaning. 

Construction  sustaining  rather  than  forfeiting  policy  of  insurance  should 
be  adopted. 

Approved  in  Hunt  v.  Springfield  etc.  Ins.  Co.,  196  U.  S.  49,  49  L.  Ed. 
382,  25  Sup.  Ct.  179,  policy  conditioned  on  nonexistence  of  chattel 
mortgage  on  property  void  where  trust  deed  executed  to  secure  payment  of 
money ;  Tillamook  Lumbering  Co.  v.  Liverpool  etc.  Ins.  Co.,  175  Fed.  509, 
construing  fire  policy  on  §awmill  and  electric  light  plant  requiring? 
watchman  day  and  night  when  mill  was  "idle  and  inoperative,"  and 
holding  policy  was  not  forfeited  by  failure  to  keep  watchman  while 
plant  was  temporarily  shut  down  over  Sunday;  Gilchrist  Transp.  Go.  v. 
Phenix  Ins.  Co.,  170  Fed.  282,  95  C.  C.  A.  475,  mortgage  on  vessel  is 
chattel  mortgage  within  provision  of  insurance  policy  making  policy 
void  in  case  of  such  encumbrance ;  Aetna  Indemnity  Co.  v.  J.  R.  Crowe 
Coal  &  Min.  Co.,  154  Fed.  655,  83  C.  C.  A.  431,  construing  contract 
renewing  employer's  liability  bond  and  holding  it  did  not  include  state- 
ment of  employer  that  checks  signed  by  insured  employee  should  be 
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safeguarded  by  other  signatures,  and  performance  of  snch  representa- 
tion was  not  condition  precedent  to  validity  of  bond;  Mutual  Reserve 
life  Ins.  Co.  v.  Do^)lin,  137  Fed.  554,  70  C.  C.  A.  134,  policy  conditioned 
on  insured  having  no  other  insurance,  not  forfeited  by  insured  having 
accident  insurance  in  absence  of  express  condition;  Taylor  v.  Provident 
Sav.  Life  Assur.  Society,  134  Fed.  934,  936,  937,  insurance  policjr  allow- 
ing thirty  days'  grace  in  paying  premium  not  forfeited  where  insured 
died  within  thirty  days  from  time  premium  due  if  amount  tendered  in 
due  time;  Hope  Spoke  Co.  v.  Maryland  Casualty  Co.,  102  Ark.  8,  Ann. 
Gas.  1914A,  268,  38  L.  E.  A.  (N.  S.)  62,  143  S.  W.  87,  employer's  liabil- 
ity policy  providing  that  insurer  would  investigate  accidents  and  defend 
suits  and  requiring  inmiediate  notice  of  accident  was  not  avoided  by 
delay  in  giving  notice,  where  insurer  received  notice  in  time  to  make  full 
investigation ;  Mays  v.  New  Amsterdam  Casualty  Co.,  40  App.  D.  C.  252, 
46  L.  B.  A.  (N.  S.)  1108,  construing  clause  in  application  for  accident 
policy  that  no  application  for  insurance  has  been  declined  not  to  include 
rejection  of  application  for  life  insurance,  where  all  other  statements 
refer  to  accident,  disease  or  illness  insurance;  L'Engle  v.  Scottish  Union 
etc.  Ins.  Co.,  48  Fla.  92,  111  Am.  St.  Rep.  74,  67  L.  B.  A.  581,  37  South. 
466,  concurrent  insurance  to  amount  of  twenty-five  hundred  dollars 
does  not  avoid  policy  conditioned  on  there  being  no  concurrent  insurance 
if  permitted  by  attached  indorsement  slip;  Glenn  Falls  Ins.  Co.  v. 
Michael,  167  Ind.  666,  8  L.  B.  A.  (N.  S.)  708,  74  N.  E.  965,  provision 
of  fire  policy  declaring  it  void,  in  case  interest  of  insured  is  other  than 
unconditional,  and  sole  ownership  renders  policy  voidable,  not  void,  in 
contingency  specified,  and  failure  to  promptly  notify  insured  of  inten- 
tion to  avoid  policy  waives  condition;  Northern  Assur.  Co.  v.  Carpenter, 
52  Ind.  App.  436,  94  N.  E.  781,  construing  fire  insurance  policy  and 
holding  company  waived  condition  requiring  inventory  of  stock  to  be 
made  and  kept  in  iron  safe  or  away  from  building  by  delivery  of  policy 
and  acceptance  of  premium ;  German  Ins.  Co.  v.  Shader,  68  Neb.  9, 
60  L.  B.  A.  918,  93  N.  W.  975,  acceptance  of  premium  by  general  agent 
after  loss  waives  provision  conditioning  liability  on  payment  of 
premium ;  Stinchcombe  v.  New  York  Life  Ins.  Co.,  46  Or.  322,  80  Pac.  215, 
where  application  states  policy  not  to  be  in  force  until  payment  of 
premium,  forfeiture  dates  from  date  of  payment,  not  application; 
Kavanaugh  v.  Security  Trust  etc.  Co.,  117  Tenn.  56,  10  Ann.  Gas.  680, 
7  L.  B.  A.  (N.  S.)  253,  96  S.  W.  505,  where  notice  of  premium  note  due 
was  mailed  but  not  received,  and  insured  died  after  having  promptly 
made  tender  of  amount  due  on  receipt  of  notice  which  company  refused, 
policy  was  not  forfeited;  dissenting  opinion  in  Atlas  Reduction  Co.  v. 
New  Zealand  Ins.  Co.,  138  Fed.  512,  9  L.  B.  A.  (N.  S.)  438,  71  C.  C.  A. 
21,  majority  holding  that  policy  expressly  stipulating  against  encum- 
brancing  insured  property,  avoided  by  chattel  mortgage  without  written 
consent  of  insurer. 

Distinguished  in  Lefler  v.  New  York  Life  Ins.  Co.,  143  Fed.  819,  74 
C.  C.  A.  488,  policy  allowing  thirty  days'  grace  in  paying  premium  for- 
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feited  by  failure  to  pay  note  given  for  premium,  statii^  that  failure 
to  pay  forfeits  all  benefits;  New  York  Life  Ins.  Co.  v.  Franklin,  118 
Va.  423,  425,  Ann.  Oaa.  1915A,  741,  87  S.  E.  587,  holding  beneficiary 
bound  by  terms  of  life  policy  antedated,  without  fraud  upon  insured,  for 
purpose  of  fixing  maturity  dates  for  premiums. 

Policy  not  in  force  earlier  than  December  18,  1893,  and  upon  wUcb  pre- 
mium was  paid,  could  not  be  forfeited  wltbin  that  year  or  month  of  grace 
secured  by  contract. 

Approved  in  Mathews  etc.  Ins.  Co.  v.  Moore,  68  Ind.  App.  246,  108 
N.  E.  157,  holding  insurer  liable  on  livestock  policy  requiring  payment 
of  assessments  thirty  days  from  notice,  where  insured  receiving  notice 
at  8  A.  M.  April  4th,  made  payment  at  5  P.  M.  on  May  4th,  and  horse 
covered  by  policy  died  at  10  P.  M.  on  May  4th ;  Cilek  v.  New  York  Life 
Ins.  Co.,  97  Neb.  58,  59,  149  N.  W.  50,  51,  policy  issued  June  23,  1899, 
and  containing  stipulation  for  grace  of  one  month  in  payment  of 
premiums  was  in  effect  when  insured  died  July  23,  1906,  although 
premium  due  June  23,  1906,  was  not  paid ;  Haas  v.  Mutual  Life  Ins.  Co., 
84  Neb.  694,  696,  19  Ajul  Gas.  58,  26  L.  E.  A.  (N.  S.)  747,  121  N.  W. 
1001, 1002,  allowing  recovery  on  life  insurance  policies  containing  no  pro- 
vision for  forfeiture  or  failure  to  pay  premium  upon  day  named,  where 
premiums  paid  would  extend  insurance  9eyond  date  of  insured's  death. 

Distinguished  in  Rose  v.  Mutual  Life  Ins.  Co.,  240  111.  52,  88  N.  E.  206, 
denying  recovery  on  life  policy  applied  for  on  May  12th,  and  issued  on 
May  23,  1904,  on  averment  that  policy  was  issued  July  17,  1904,  stating 
no  fact  showing  issuance  on  that  date,  where  insured  died  August  3, 
1905,  and  premium  for  that  year  was  unpaid;  Tigg  v.  Register  Life  etc. 
Ins.  Co.,  152  Iowa,  723, 133  N.  W.  323,  policy  issued  September  23, 1907, 
providing  for  payment  of  annual  premiums  on  August  7th,  with  thirty 
days  of  grace,  was  not  in  effect  after  September  7,  1908,  second  premium 
not  having  been  paid  then  or  before  insured's  death  on  October  22, 1908; 
Wilkie  V.  New  York  Life  Ins.  Co.,  146  N.  C.  523,  60  S.  E.  431,  under  life 
policy  dated,  issued  and  first  premium  paid  December  2d,  stating  that 
premiums  are  due  on  November  22d  and  allowing  thirty  days'  grace, 
premiums  are  paid  to  next  due  date,  and  not  to  end  of  thirty  days  of 
grace  as  affecting  extension  of  insurance  on  failure  to  pay  premium. 

183  U.  S.  42-53,  46  L.  Bd.  74,  22  Sup.  Ot.  22,  MITCHEIJi  ▼.  POTOMAO 
INS.  00. 

Lighted  match  causing  explosion  is  not  fire  within  meaning  of  fire  insur- 
ance policy  excluding  loss  by  explosion. 

Approved  in  German  American  Ins.  Co.  v.  Hyman,  42  Colo.  174, 
16  L.  E.  A.  (N.  S.)  77,  94  Pac.  33,  denying  recovery  in  action  on 
insurance  policy,  excluding  risk  by  explosion,  where  evidence  was  insuffi- 
cient to  show  fire  preceded  explosion  and  was  cause  of  explosion; 
Metropolitan  Casualty  Ins.  Co.  v.  Bergheira,  21  Colo.  App.  531,  122  Pac. 
813,  holding  damage  to  plate  glass  from  explosion  caused  by  heat  from 
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fire,  both  at'  distance  from  building  containing  glass,  is  not  within  ex- 
cepted risk  of  damage  resulting  directly  or  indirectly  by  fire;  Ross  v. 
Liverpool  etc.  Ins.  Co.,  83  N.  J.  L.  342,  344,  84  Atl.  1050,  1051,  where 
fire  insurance  policy  excludes  risk  of  explosion,  attachment  of  rider  and 
payment  of  additional  premium  for  privilege  of  keeping  gasoline  for 
three  automobiles  did  not  supersede  exemption,  and  company  is  not 
liable  for  loss  for  explosion  resulting  from  striking  of  match;  Wheeler 
V.  Phoenix  Ins.  Co.,  203  N.  Y.  289,  Ann.  Gas.  1913A,  1297,  SB  L.  B.  A. 
'  (N.  S.)  474,  96  N.  E.  454,  fire  policy  excluding  risk  of  explosion  unless 
ire  ensues,  and  in  that  event  allowing  recovery  for  damage  by  fire  only, 
does  not  exempt  company  from  liability  for  loss  by  explosion  caused  by 
fire ;  Hall  v.  National  Fire  Ins.  Co.,  115  Tenn.  517,  92  S.  W.  402,  where 
insurer  excepted  from  liability  for  loss  due  to  explosion,  he  is  not 
liable  for  loss  due  to  explosion  in  adjoining  building  caused  by  fire. 

Distinguished  in  Furbush  v.  Consolidated  Patrons'  etc.  Mut.  Ins.  Co., 
140  Iowa,  246,  118  N.  W.  373,  explosion  caused  by  ignition  of  acetylene 
gas  was  fire  within  meaning  of  fire  insurance  policy  not  excluding  loss 
by  explosion. 

What  are  losses  or  damages  by  fire  within  the  meaning  of  insur- 
ance.   Note,  133  Am.  St.  Bep.  1092,  1093. 

Liability  of  fire  insurance  company  for  losses  by  explosions  under 
policy  excepting  explosions  from  risks  covered.  Notes,  6  Ann. 
Obb.  781,  782;  Ann.  Gas.  1913A,  1300. 

'        Liability  of  insurer  for  loss  caused  by  explosion.    Note,  38  L.  B.  A. 
(N.  S.)  475,  477. 

183  U.  S.  53-61,  46  L.  Ed.  78,  22  Sap.  Ct.  224,  MISSOUBI  K.  ft  T.  BY.  CO. 
V.  HIOEMAN. 

State  l8  not  real  party  so  as  to  preclude  removal  of  suit  by  railroad  com- 
missioners to  restrain  railroad  from  violating  law. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U.  S.  140,  60  L.  Ed. 
568,  36  Sup.  Ct.  .346,  holding  State  suing  for  benefit  of  depositors  in 
State  Bank  is  actual  party,  and  cause  is  not  removable;  Ex  parte  Young, 
209  U.  S.  152,  165,  14  Ann.  Cas.  764,  13  L.  E.  A.  (N.  S.)  932,  52  L.  Ed. 
726,  727,  28  Sup,  Ct.  441,  holding  suit  against  attorney  general  and 
railroad  commission  of  Minnesota  to  enjoin  enforcement  of  void  rate 
statute  is  not  suit  against  State,  and  refusing  habeas  corpus  to  discharge 
attorney  general  committed  for  contempt  in  refusing  to  comply  with 
order;  Ex  parte  Nebraska,  209  U.  S.  446,  52  L.  Ed.  880,  28  Sup.  Ct.  581, 
refusing  on  petition  for  mandamus  to  review  decision  of  Circuit  Court 
that  State  was  not  necessary  party  to  suit  brought  by  attorney  general 
to  enjoin  nonresident  railroad  from  charging  more  than  statutory  rates 
and  refusing  to  remand  case ;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed. 
179,  Suit  by  raiboad  against  commission  to  restrain  enforcement  of 
Arkansas  rate  statute  is  not  suit  against  State,  but  against  commissioners 
as  trustees  for  shippers,  and  Federal  court  has  jurisdiction  ancillary  to 
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main  suit  to  enjoin  shippers  from  suing  in  State  courts  to  enforce  claim; 
St.  Louis  etc.  R.  Co.  v.  Hadley,  161  Fed.  422,  suit  against  attorney  gen- 
eral and  railroad  commission  to  enjoin  enforcement  of  statute  estab- 
lishing confiscatory  rates  is  not  suit  against  State;  Central  of  (Georgia 
Ry.  Co.  V.  Railroad  Commission,  161  Fed.  957,  981,  suit  by  railroad 
against  attorney  general  and  railroad  commission  to  enjoin  enforcement 
of  void  rate  statute  is  not  suit  against  State;  Chicago  etc.  Ry.  Co.  v. 
Swanger,  157  Fed.  790,  suit  to  restrain  Missouri  Secretary  of  State  from 
enforcing  law  requiring  him  to  cancel  license  of  foreign  railroad  corpora- 
tion removing  action  to  Federal  court  is  not  suit  against  State ;  St.  Louis 
&  S.  F.  Co.  V.  Hadley,  155  Fed.  225,  denying  injunction  to  restrain 
putting  into  effect  State  statute  fixing  maximum  passenger  fares  to 
await  demonstration  of  reasonableness  by  actual  trial;  Poor  v.  Iowa 
Cent.  Ry.  Co.,  155  Fed.  229,  suit  against  State  officers  to  restrain  enforce- 
ment of  Iowa  rate  statute  is  not  suit  against  State;  State  v.  Gorman, 
171  Ind.  64,  86  N.  E.  765,  State  of  Indiana  has  no  such  interest 
in  proceeding  to  obtain  liquor  license  as  requires  it  to  appear  as  party 
and  contest  granting  of  license;  State  v.  Williams,  221  Mo.  253,  120 
S.  W.  747,  action  by  State  on  relation  of  circuit  attorney  to  enjoin  rail- 
road from  ch&rgiiig  more  than  two-cent  passenger  fare  involves  same 
parties  as  action  by  railroad  against  State  officers  to  enjoin  enforcement 
of  rate  statute,  real  parties  being  railroads  and  passengers. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Andrews,  154  Fed.  100, 
suit  against  State  attorneys  to  enjoin  prosecution  of  actions  for  penal- 
ties for  failure  to  comply  with  statute  regulating  foreign  corporations 
is  suit  against  State;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S. 
196,  14  Ann.  Gas.  764,  13  L.  E.  A.  (N.  S.)  932,  52  L.  Ed.  744,  28  Sup. 
Ct.  441,  majority  holding  suit  against  attorney  general  to  restrain  en- 
forcement of  void  rate  statute  is  not  suit  against  State. 

183  U.  S.  62-66,  46  L.  Ed.  85,  22  Sap.  Ct.  17,  DISTBICT  OF  COLUBCBIA  ▼. 
ESLIN. 

Without  tbe  power  to  enforce  it,  a  judgment  is  inoperative  and  noga- 
tory. 

Approved  in  People  of  Porto  Rico  v.  Rosaly  y  Castillo,  227  U.  S. 
276,  67  L.  Ed.  609,  33  Sup.  Ct.  352,  construing  words  ''to  sue  and  to  be 
sued"  as  used  in  section  7  of  Organic  Act  of  Porto  Rico  to  amount 
only  to  recognition  of  liability  to  be  sued  in  case  consent  is  given. 

Under  29  Stat.  665,  669,  Supreme  Court  has  no  Joxisdiction  of  appeal  by 
District  of  Columbia  from  Judgment  allowing  claim,  thpngli  appeal  permitted 
prior  to  statute. 

Approved  in  District  of  Columbia  v.  Barnes,  187  U.  S.  638,  47  L.  Ed. 
344,  23  Sup.  Ct.  846,  reaffirming  rule;  Pam-to-Pee  v.  United  States, 
187  U.  S.  382,  47  L.  Ed.  226,  23  Sup.  Ct.  147,  holding  Court  of  Claims 
had  jurisdiction  to  find  amount  due  from  United  States  to  Pottawatomie 
Indiana  under  act  of  1890,  and  to  render  judgment  thereon. 
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188  V.  S.  66-78,  46  L.  Ed.  86,  22  Sup.  Ot.  26,  GULF  it  SHIP  ISLAND  B.  B. 
00.  V.  HEWES. 

Subrogation  by  statute  of  one  corjioxation  to  xl^te  and  privileges  of  an- 
other does  not  Inclnde  immnnlty  ftom  taxation. 

Approved  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  252, 
51  L.  Ed.  791,  27  Sup.  Ct.  469,  legislative  authority  to  transfer  property 
and  franchises  of  railroad  to  another  railroad  did  not  authorize  transfer 
of  contract  of  immunity  from  assessment  for  street  paving;  State  v. 
Chicago  Great  Western  Ry.  Co.,  106  Minn.  302, 119  N.  W.  213,  and  State 
V.  Great  Northern  Ry.  Co.,  106  Minn.  326,  119  N.  W.  206,  207,  both 
upholding  act  of  1903,  increasing  rate  of  gross  earnings  tax  of  railroads 
doing  business  within  State  to  four  per  cent;  Lake  Drummond  Canal 
Co.  V.  Commonwealth,  103  Va.  349,  355,  49  S.  E.  510,  512,  where  cor- 
poration granted  immunity  from  taxation,  purchasers  of  its  prox)erty 
at  foreclosure  sale  get  no  immunity  from  taxation. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  232, 
54  L.  Ed.  460,  30  Sup.  Ct.  344,  holding  specific  exemption  from  taxation 
of  land  granted  to  railroad  in  aid  of  construction  attaches  to  and  fol- 
lows land. 

Whether  repealable  exemption  given  by  State  law  Is  repealed  by  subse- 
quent legislation  turns  upon  construction  of  State  law  and  Is  not  reviewable 
on  writ  of  error  to  State  court. 

Approved  in  Ennis  Waterworks  v.  City  of  Ennis,  233  U.  S.  658,  68 
L.  Ed.  1141,  34  Sup.  Ct.  767,  dismissing  writ  of  error  to  State  court 
adverse  to  contention  that  ordinance  impaired  contract  rights  under  prior 
ordinance,  where  such  decision  holding  first  ordinance  void  was  based 
on  settled  law  of  State;  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry. 
Co.,  228  U.  S.  335,  57  L.  Ed.  862,  33  Sup.  Ct.  510,  dismissing  writ  of 
error  to  State  court,  where  Federal  question  was  raised  for  first  time  in 
petition  for  rehearing  denied  without  opinion ;  Wright  v.  Georgia  R.  R. 
&  Banking  Co.,  216  U.  S.  433,  64  L.  Ed.  556,  30  Sup.  Ct.  242,  act  of 
Georgia  legislature  providing  for  ad  valorem  tax  upon  capital  of  Georgia 
Railroad  and  Banking  Company  impairs  obligation  of  charter  contract  to 
require  no  tax  except  upon  net  profits  of  operation;  Wicomico  County 
Commrs.  v.  Bancroft,  203  U.  S.  118,  51  L.  Ed.  116,  27  Sup.  Ct.  21,  fol- 
lowing decisions  of  Maryland  Supreme  Court  that  act  directing  new 
assessment  of  property  and  requiring  railroad  property  to  be  assessed 
amounted  to  repeal  of  prior  exemptions  from  taxation. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  527. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Record  for  showing  Federal  Supreme  Court 's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  333. 
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What  record  mnst  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  477. 

The  fact  that  the  act  as  construed  Impairs  contract  confers  Juilsdlction. 
Approved  in  Northern  Cent.  Ry.  Co.  v.  Maryland,  187  U.  S.  267, 47  L.  Ed. 
172,  23  Sup.  Ct.  66,  holding  where  State  court  has  given  effect  to  sub- 
sequent law  Supreme  Court  determines  whether  such  effect  violates  Fed- 
eral Constitution;  Pumell  v.  Page,  128  Fed.  496,  holding,  under  act  of 
August,  1888,  making  Circuit  Court  jurisdictional  amount  two  thousand 
dollars,  court  has  no  jurisdiction  over  suit  to  restrain  collection  of  per- 
sonalty tax  of  eighty  dollars. 

Taxes  upon  ftanchiae  of  corporations  are  taxes  upon  their  property. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  403,  49  South.  406, 
upholding  act  of  1907  imposing  annual  franchise  tax  on  foreign  cor- 
porations. 

Distinguished  in  People  v.  WilliamB,,200  N.  Y.  101,  93  N.  E.  507,  tax 
law  imposing  tax  of  given  per  cent  of  gross  receipts  on  company  operat- 
ing elevated  or  surface  road  did  not  require  company  operating  subway 
and  leasing  elevated  road  as  incidental  to  subway  to  ptiy  tax  on  gross 
receipts  from  subway. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  877,  878. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Gas.  93. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  682. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  43,  48,  51,  82,  99,  100. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  R.  A. 
338. 

183  XT.  S.  79-115,  46  !■.  Ed.  92,  22  Sup.  Ot.  80,  COTTINa  y.  KANSAS  OITT 
STOCK  TAKDS  00. 

Power  of  trial  court  to  grant  or  continue  temporary  injunction 
pending  appeal  from  judgment  denying  permanent  injunction. 
Note,  21  Ann.  Oas.  1362. 

Circuit  Court  may  enjoin  enforcement  of  statute  pending  appeal  where 
heavy  loss  would  be  entailed. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  227  Fed.  275,  on 
motion  to  modify  decree  denying  injunction  in  suit  to  set* aside  order  of 
railroad  commission  relative  to  interchange  of  traffic,  where  irrepar- 
able injury  would  result  from^  diversion  of  traffic  by  competing  road, 
order  of  commission  is  stayed  to  enable  railroad  to  perfect  appeal  and 
present  application  for  suspension  order  to  Supreme  Court;  Grand 
Trunk  Ry.  Co.  v.  Michigan  Railroad  Commission^  198  Fed.  1023,  deny- 
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ing  injunction  to  restrain  enforcement  of  orders  of  Michigan  rail- 
road commission  relating  to  intra-city  transportation  of  freight  between 
terminals  and  junction  points,  but  continuing  restraining  order  pending 
appeal;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  204,  continuing  re- 
straining order  pending  appeal,  in  suit  by  railroad  against  commission 
of  Kentucky  to  enjoin  enforcement  of  rate  order,  where  absolute  denial 
of  preliminary  injunction  would  destroy  complainant's  alleged  rights; 
Western  Union  Tel.  Co.  v.  Wright,  168  Fed.  559,  Circuit  Court  dis- 
solving injunction  restraining  collection  of  taxes  levied  against  tele- 
graph company  may  grant  sui)er8edeas  continuing  status  quo  pending- 
appeal,  upon  giving  of  bond  to  protect  State;  Central  of  Georgia  Ry. 
Co.  V.  Railroad  Commission,  161  Fed.  991,  994,  995,  where  from  evi- 
dence it  appears  probable  that  carrier  will  not  receive  reasonable 
return  from  intrastate  rates.  Federal  court  may  grant  preliminary 
injunction  restraining  enforcement  of  rates  pending  final  hearing;  Louis- 
ville etc.  R.  Co.  V.  Railroad  Commission,  157  Fed.  956,  granting  injunc- 
tion to  restrain  enforcement  of  State  statute  establishing  confiscatory 
rates  on  domestic  shipment,  where  enforcement  would  interfere  with 
operation  of  road;  Southern  Ry.  Co.  v.  McNeill,  156  Fed.  788,  in  suit 
to  restrain  enforcement  of  North  Carolina  laws  prescribing  maximum 
intrastate  passenger  rates  court  was  authorized  to  continue  injunc- 
tion to  prevent  irreparable  injury  and  multiplicity  of  suits;  Michigan 
Salt  Works  v.  Baird,  173  Mich.  662,  139  N.  W.  1033,  enjoining  enforce- 
ment of  Salt  Inspection  Act. 

Present  value  of  property  Is  test  by  which  reasonableneis  of  rates  is  to 
be  determined. 

Approved  in  Spring  Valley  Water-Works  v.  San  Francisco,  124 
Fed.  585,  holding  reasonableness  of  water  rates  depends  on  value  of 
property  nece&iSarily  used  and  reasonable  value  of  services ;  United  States 
Express  Co.  v.  State,  164  Ind.  212,  73  N.  E.  107,  upholding  Bums'  Ann. 
Stats.  1901,  §  3312a,  requiring  express  company  to  deliver  package  to 
consipmee  in  city;  Brunswick  etc.  Water  District  v.  Maine  Water  Co.,  99 
Me.  375,  59  Atl.  539,  in  condemnation  proceeding  in  fixing  value, 
franchise  value  and  element  of  going  concern  should  be  considered; 
Kennebec  Water  Dist.  v.  Waterville,  97  Me.  203,  207,  54  Atl.  13,  14, 
holding  reasonableness  of  water  rates  must  be  based  on  fair  market 
value  of  real  estate  used,  cost  of  service,  and  quality  of  service  rendered ; 
Souther  v.  Gloucester,  187  Mass.  555,  69  L.  Jl.  A.  309,  73  N.  E.  558,  city 
extending  waterworks  can  increase  rates  for  outlying  districts;  Com- 
monwealth V.  Interstate  St.  Ry.  Co.,  187  Mass.  437,  73  N.  E.  531,  up- 
holding R.  L.,  c.  112,  §  72,  requiring  street  railway  to  carry  school 
children  at  rate  not  more  than  one-half  fare;  Corporation  Com.  v. 
Atlantic  Coast  Line  R.  Co.,  137  N.  C.  27,  28,  49  S.  E.  201,  upholding 
Act  of  1899,  c.  164,  §  1,  p.  291,  creating  commission  with  power  to 
control  generally  all  railroads  so  as  to  furnish  reasonable  facilities  for 
XVIII— 56 
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traffic;  dissenting  opinion  in  Louisville  &  N.  R.  R.  Co.  v.  Eubank,  18^ 
U.  S.  46,  46  L.  EcL  424,  22  Sup.  Ct.  284,  majority  holding  unconstitutional 
Ky.  Const.,  §  218,  prohibiting  carriers  from  charging  more  for  short 
haul  than  for  long  haul  extending  outside  State. 

Matters   to   be   considered  on   issue   of  reasonablehess   of  rates 
charged  for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  12,  14. 

Returns    to    which    public    service    corporations    entitled.    Note, 
L.  B.  A.  1915A,  8,  28. 

In  determining  reasonableness  of  rate  regulation  question  is  always 
what  is  the  value  of  services  rendered. 

Approved  in  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  207,  54 
Atl.  14,  holding  reasonableness  of  water  rates  depends  on  fair  market 
value  of  realty  engaged,  cost  of  service  and  quality  of  service  rendered. 

Legislature's  prescription  of  rates  is  prima  fade  evidence  of  reason- 
ableness. 

Approved  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  III.  642,  65 
N.  E.  491,  holding  rate  of  fare  for  street  railways  prescribed  by  city 
ordinance  is  presumed  reasonable  until  contrary  is  shown. 

Statute  of  Kansas  limiting  charges  of  Kansas  City  Stockyards  Company 
without  limiting  charges  of  other  stockyards  companies  denies  equal  protec- 
tion of  law. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  417,  17  Ann.  Oas. 
1247,  54  L.  Ed.  542,  30  Sup.  St.  287,  holding  void,  act  of  Alabama  of 
1907,  imposing  franchise  tax  on  foreign  corporation  already  within 
State  and  having  acquired  property  of  permanent  character;  Ex  parte 
Young,  209  U.  S.  146, 14  Ann.  Oas.  764, 13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed. 
723,  28  Sup.  Ct.  441,  Minnesota  rate  statute  providing  such  enormous 
penalties  as  to  preclude  resort  to  courts  to  determine  validity  of  act, 
is  void ;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  561,  46  L.  Ed.  690, 
22  Sup.  Ct.  440,  holding  unconstitutional  Illinois  Trust  Act  of  1893, 
discriminating  in  favor  of  agricultural  products  and  livestock  in  hands 
of  producer  or  grower;  Van  Dyke  v.  Geary,  218  Fed.  120,  law  of  Arizona 
of  1912  creating  corporation  commission  and  imposing  such  enormous 
penalties  upon  corporation  or  officers  failing  to  obey  its  orders  as  to 
deprive  corporation  of  right  to  appeal  to  court  to  determine  validity  of 
order,  is  void;  William  R.  Compton  Co.  v.  Allen,  216  Fed.  649,  Iowa 
blue  sky  law,  prohibiting  citizen  of  another  State  owning  stocks,  bonds 
or  securities,  though  listed  on  exchanges  of  country,  from  selling  them 
within  State  without  obtaining  certificate  from  Secretary  of  State  as 
investment  company,  is  void;  Van  Deman  &  Lewis  Co.  v.  Rast,  214 
Fed.  833,  law  of  Florida  of  1913  imposing  State  license  tax  of  five 
hundred  dollars  and  county  license  tax  of  two  hundred  fifty  dollars 
on  merchants  offering  coupons  or  profit-sharing  certificates  with  mer- 
chandise is  void;  Little  v.  Tanner,  208  Fed.  610,  act  of  Washington  of 
1913  requiring  all  persons,  firms  or  companies  using  trading  stamps  to 
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pay  license  of  six  thousand  dollars  per  year  is  void;  Detroit  etc.  Ry/Co. 
V.  Fuller,  205  Fed.  89,  complainant  being  only  specially  chartered 
railroad  in  Michigan,  act  of  1911  imposing  tax  on  stocks,  bonds  and 
other  evidences  of  indebtedness  of  sx)ecially  chartered  railroads  is  in- 
valid as  class  l^slation;  Northern  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  628, 
630,  in  suit  by  railroad  to  enjoin  enforcement  of  order  of  commission 
establishing  intrastate  rates  on  certain  classes  of  freights,  railroad 
must  allege  facts  to  show  whether  particular  rates  are  reasonable; 
Montana  etc.  R.  Co.  v.  Morley,  198  Fed.  1009,  holding  intrastate  coal 
rate  of  thirty-five  cents  per  ton  established  by  Montana  commission 
for  transportation  of  coal  from  points  on  line  of  Montana,  Wyoming 
and  Southern  Railroad  and  destined  to  i)oints  beyond  its  line,  was  un- 
reasonable and  confiscatory;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission, 196  Fed.  818,  821,  and  Western  Ry.  of  Alabama  v.  Railroad 
Commission,  197  Fed.  973,  974,  both  holding  act  of  Alabama  of  1907 
dividing  railroads  of  State  into  four  classes  and  prescribing  maximum 
intrastate  freight  rates  for  each  class  on  certain  commodities  is  void 
because  of  arbitrary  classification  and  confiscatory  ratds;  Southern  Pac. 
Co.  V.  Railroad  Commission  of  California,  193  Fed.  710,  reduction  of 
freight  rates  between  two  points  as  to  complainant  without  reducing 
rates  of  competing  line  is  not  denial  of  equal  protection  of  law  in  absence 
of  showing  respective  investments  of  two  lines;  Louisville  etc.  R.  Co. 
V.  Siler,  186  Fed.  190,  denying  injunction  to  restrain  railroad  com- 
mission of  Kentucky  from  enforcing  order  establishing  lower  rates 
on  certain  commodities  between  points  named  within  State;  The 
Michigan  Telephone  Tax  Cases,  185  Fed.  638,  act  of  Michigan  of  1905 
taxing  property  of  telephone  and  telegraph  companies  on  ad  valorem 
basis  is  not  discriminatory  because  companies  having  gross  receipts  of 
less  than  five  hundred  dollars  are  exempted;  Chicago  etc.  Ry.  Co.  v. 
Westby,  178  Fed.  625,  628,  47  L.  R.  A.  (N.  S.)  488,  102  C.  C.  A.  65, 
South  Dakota  Employers'  Liability  Act  of  1907  abolishing  defenses  of 
"fellow-servant"  and  contributory  negligence  as  to  carriers  within 
State,  not  limited  to  carriers  using  steam  or  other  powerful  agency 
is  void;  Larabee  v.  Dolley,  175  Fed.  397,  bank  guaranty  law  of  Kansas 
of  1909  establishing  fund  to  protect  depositors  in  State  banks  is  void 
as  denying  equal  protection  of  law  to  national  banks  in  Kansas;  St. 
Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  359,  penalty  provisions  of  Missouri 
two-cent  passenger  fare  statute  of  1907  and  of  freight  rate  statute  of 
1907  are  void  as  imposing  excessive  penalties,  but  such  provisions  being 
separable,  invalidity  does  not  render  other  provisions  invalid;  Spring 
Valley  Water  Co.  v.  San  Francisco,  165  Fed.  679,  granting  preliminary 
injunction  to  restrain  enforcement  of  ordinance  of  1908,  upon  showing 
that  rates  are  probably  confiscatory,  but  impounding  amount  collected 
in  excess  of  rate  to  await  final  order  of  court;  United  States  v.  New 
York  etc.  R.  Co.,  165  Fed.  746,  upholding  act  of  Congress  of  1903  giving 
precedence  to  equity  suit  in  Federal  court  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies;  Central  of  Georgia 
Ry  Co.  V.  Railroad  Commission,  161  Fed.  979,  act  of  Alabama  of  1907 
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fixing  maximum  intrastate  passenger  and  freight  rates,  and  providing 
such  heavy  penalties  as  to  bankrupt  company  not  complying  is  void; 
Consolidated  Gas  Co.  v.  New  York,  157  Fed.  881,  law  of  New  York  of 
1905  regulating  chaises  for  and  pressure  of  gas,  and  providing  penalty 
of  one  thousand  dollars  for  each  violation,  is  void;  Ex  parte  Wood, 
155  Fed.  197,  act  of  North  Carolina  of  1907  prescribing  maximum  in- 
trastate passenger  rates  and  imposing  penalty  of  five  hundred  dollars 
for  each  violation  is  void  as  subjecting  carrier  to  excessive  penalties; 
United  States  v.  Adair,  152  Fed.  758,  act  of  Congress  of  1898  regulat- 
ing relations  between  interstate  carriers  and  employees  is  not  void  as 
penalizing  interstate  carrier  for  discharging  employee  because  of  his 
membership  in  labor  organization;  Consolidated  Gas  Co.  v.  Mayer,  146 
Fed.  154,  holding  void  Laws  1905,  c.  737  §  21,  p.  2100,  providing  for- 
feiture for  demand  of  rate  higher  than  that  fixed  by  commission  when 
taken  in  connection  with  Laws  1906,  e.  125,  reducing  rate;  Union  Co. 
Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  212,  holding  void,  Arkansas 
act  of  April  23,  1891,  requiring  all  negotiable  instruments  in  payment 
of  patent  right '  or  thing  except  those  of  dealers  therein  to  follow 
printed  form ;  August  Busch  &  Co.  v.  Webb,  122  Fed,  667,  holding  un- 
constitutional, article  3385,  Tex.  Rev.  Stats.  1895,  providing  that  physi- 
cians who  do  not  follow  practice  of  medicine  cannot  prescribe  liquor 
as  medicine;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  415,  49  South.  410, 
upholding  act  of  1907  imposing  annual  franchise  tax  on  foreign  cor- 
porations alone ;  Missouri  etc.  R.  Co.  v.  State,  92  Ark.  4, 135  Am.  St.  Rep. 
164,  31  L.  R.  A.  (N.  S.)  861,  121  S.  W.  931,  upholding  act  of  1905  re- 
quiring certain  railroad  to  fence  right  of  way  in  certain  counties; 
Kindel  v.  Colorado  etc.  Ry.  Co.,  57  Colo.  12,  139  Pac.  1109,  in  action 
to  recover  difference  between  freight  chargres  and  reasonable  rate, 
evidence  of  customary  rate  for  transporting  same  commodity  like  dis- 
tance is  admissible,  subject  to  right  of  carrier  to  show  dissimilarity  in 
conditions;  Consumers'  League  v.  Colorado  etc.  Ry  Co.,  53  Colo.  66, 
AnxL  Gas.  1914A,  1158,  125  Pac.  581,  upholding  act  of  1907  regulating 
common  carrier  and  exempting  mountain  roads  less  than  twenty  miles 
in  length  engaged  principally  in  hauling  mineral;  Richey  v.  Cleveland 
etc.  R.  Co.,  176  Ind.  555,  47  L.  E.  A.  (N.  S.)  121,  96  N.  E.  698,  injury  to 
railway  section-man  caused  by  foreman  suddenly  stopping  handcar  on 
which  they  were  riding  does  not  arise  in  operation  of  railroad  trains 
within  meaning  of  Employers'  Liability  Act  of  1908;  Board  of  Commrs. 
v.  Johnson,  173  Ind.  85,  88,  89  N.  E.  594,  upholding  act  of  1903,  section 
27,  authorizing  unincorporated  banks  to  deduct  deposits  from  moneys, 
credits,  and  other  assets  other  than  real  estate,  while  individuals  could 
only  deduct  indebtedness  from  credits  proper,  and  incorporated  banks 
were  permitted  to  deduct  assessed  value  of  real  estate,  tangible  property 
and  indebtedness  in  fixing  value  of  shares  taxed  to  owners;  Bedford 
Quarries  Co.  v.  Bough,  168  Ind.  675,  685,  14  L.  R.  A.  (N.  S.)  418,  80 
N.  E.  530,  533,  act  of  1901  imposing  on  railroad  or  other  corporation, 
except  municipal,  Liability  for  injuries  resulting  from   negligence   of 
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person  to  whose  orders  injured  employee  was  bound  to  conform,  is 
void  in  so  far  as  it  applies  to  other  corporations  than  railroad;  Mc- 
Kinster  v.  Sager,  163  Ind.  681,  685,  106  Am.  St.  Bep.  268,  68  L.  B.  A. 
278,  72  N.  £.  858,  859,  holding  void  act  of  March  9,  1903,  making  sale 
of  goods  other  than  in  course  of  business  void  as  to  claim  arising  from 
sale  of  such  stock;  Sellers  v.  Hayes,  163  Ind.  436,  72  K.  E.  124,  holding 
void  Act  of  1901,  c.  118,  p.  505,  declaring  sale  of  stock  other  than  in 
course  of  business  void  as  against  claim  arising  from  sale  of  such 
stock;  RatclifE  v.  Wichita  Union  Stockyards  Co.^  74  Kan.  12,  13, 
118  Am.  St.  Rep.  298,  10  Aim.  Oaa.  1016,  6  L.  B.  A.  (N.  8.)  834,  86 
Pac.  154,  upholding  law  of  1903  regulating  charges  of  stockyards ;  State 
V.  Mitchell,  97  Me.  72,  73,  94  Am.  St.  Bep.  484,  53  Atl.  889,  holding 
invalid  Hawkers  and  Peddlers  Act  of  1901,  exempting  from  license 
fee  those  who  own  and  pay  taxes  on  stock  in  trade  to  amount  of  twenty- 
five  dollars;  State  v.  Farmers'  etc.  Savings  Bank,  114  Minn.  112,  130 
N.  W.  449,  upholding  law  of  1907  requiring  savings  banks  to  pay 
registry  mortgage  tax  upon  mortgages  owned  by  them  without  exempt- 
ing such  mortgages  from  taxation  otherwise;  McGrew  v.  Missouri  Pac. 
Ry.  Co.,  230  Mo.  531,  132  S.  W.  1086,  provision  of  Constitution  of  1875 . 
directing  legislature  to  prohibit  unjust  discriminations  was  not  implied 
limitation  on  power  to  prohibit  discriminations  generally,  and  short- 
haul  provision  of  act  of  1872  was  not  rendered  invalid  by  Constitution 
of  1872;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs., 
84  N.  J.  L.  472,  87  Atl.  655,  upholding  order  of  commission  fixing  gas 
rate  in  territory  supplied  from  Paterson  gas  plant  at  ninety  cents  per 
thousand  feet ;  People  v.  C.  Klinck  Packing  Co.,  214  N.  Y.  138,  Ann.  Gas. 
1916D,  1051,  108  N.  E.  283,  upholding  law  of  1914  giving  laborers  in 
factories  and  mercantile  establishments  one  day  of  rest  in  seven,  exempt- 
ing dairies  and  creameries  from  its  provisions;  People  v.  Mensching, 
187  N.  Y.  19,  22, 10  Ann.  Oas.  101,  10  L.  B.  A.  (N.  S.)  625,  79  N.  E.  886, 
888,  law  of  1906  imposing  tax  on  transfers  of  stock  of  domestic  and 
foreign  corporation  of  two  cent  "on  each  share  of  one  hundred  dollars 
of  face  value  or  fraction  thereof,"  measures  tax  by  number  of  shares, 
regardless  of  value,  and  is  void;  People  v.  Orange  Co.  Road  Cons.  Co., 
175  N.  Y.  89,  67  N.  E.  130,  holding  unconstitutional  Penal  Code,  §  384h, 
prohibiting  any  person  or  corporation  contracting  with  State  from 
requiring  over  eight  hours'  labor  per  day;  Matter  of  Pell,  171  N.  Y.  58, 
89  Am.  St.  Bep.  797,  63  N.  E.  792,  holding  unconstitutional  Laws  of 
1899,  c.  76,  amending  Laws  of  1896,  providing  for  tax  on  remainders 
and.  reversions  vested  before  1885,  upon  their  coming  into  possession ; 
State  V.  Olson,  26  N.  D.  321,  144  N.  W.  667,  upholding  Anti-snuff  Act 
of  1913,  exempting  from  its  provisions  "ordinary  plug,  fine  cut,  or  long- 
cut  chewing  tobacco" ;  Sterrett  &  Oberle  Packing  Co.  v.  Portland,  79  Or. 
272,  154  Pac  414,  ordinance  requiring  inspection  of  slaughter-houses 
located  without  city,  as  condition  precedent  to  sale  of  products  within 
city,  exempting  slaughter-houses  subject  to  Federal  inspection  is  void 
in  so  far  as  it  provides  higher  inspection  regulations  than  Federal  rules; 
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Salt  Leke  City  v.  Utah  etc.  Ry.  Co.,  45  Utah,  62, 142  Pac.  1071,  ordinance 
of  Salt  Lake  City  imposing  license  tax  on  corporations  selling  electricity 
and  using  meters  in  such  sale  is  void ;  State  v.  Crawford,  74  Wash.  253, 
46  L.  R.  A.  (N.  S.)  1039,  133  Pac.  592,  law  of  1911  regulating  street- 
car fares  is  void  as  imposing  excessive  penalties;  Puget  Sound  Electric 
Ry.  V.  Railroad  Commission,  65  Wash.  85,  87,  Ann.  Cas.  1913B,  763,  117 
Pac.  744,  745,  order  of  railroad  commission  reducing  rates  of  electric 
railway  below  rates  charged  by  other  noncompeting  lilies  is  not  void  as 
discriminatory;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  211,  67  S.  E. 
648,  majority  upholding  act  of  1907  establishing  two-cent  passenger 
rate  on  railroads  fifty  miles  long  and  over,  and  treating  connecting 
lines  operated  under  one  management  as  single  road ;  dissenting  opinion 
in  Carr.  v.  State,  175  Ind.  265,  32  L.  R.  A.  (N.  S.)  1190,  93  N.  E.  1079, 
majority  upholding  act  of  1909  repealing  that  part  of  act  of  1905 
making  it  unlawful  to  play  baseball  on  Sunday;  dissenting  opinion  in 
Louisville  etc.  R.  Co.  v.  Melton,  127  Ky.  297, 112  S.  W.  620,  majority  up- 
holding act  of  Indiana  of  1893  imposing  on  railroad  or  other  corpora- 
tion, except  municipal  liability  for  injury  to  employee  resulting  from 
negligence  in  furnishing  defective  appliances  and  allowing  recovery 
to  carpenter  in  service  of  railroad  for  injury  resulting  from  defective 
chain  of  pulley;  dissenting  opinion  in  People  v.  Crane,  214  N.  Y.  198, 
Ann.  Gas.  1915B,  1254,  108  N.  E.  442,  majority  upholding  labor  law 
requiring  only  citizens  to  be  employed  in  construction  of  public  work, 
and  affirming  conviction  of  contractor  employing  aliens;  dissenting 
opinion  in  People  v.  Lochner,  177  N.  Y.  181,  69  N.  E.  387,  majority  up- 
holding Laws  of  1897,  providing  that  no  employee  in  bakery  shall  be 
required  to  work  more  than  sixty  hours  a  week  nor  ten  hours  a  day. 

Distinguished  in  Wadley  Southern  Ry.  Co.  v."  Georgia,  235  U.  S.  662, 
663,  667,  59  L.  Ed.  412*' 414,  35  Sup.  Ct.  214,  upholding  order  of 
Georgia  railroad  commission  requiring  railroad  to  desist  from  demanding 
freight  in  advance  from  one  carrier  while  accepting  that  of  another 
carrier  without  demanding  prepayment  and  imposing  penalties  heavy 
enough  to  secure  obedience  to  orders;  McLean  v.  Arkansas,  211  U.  S. 
551,  53  L.  Ed.  321,  29  Sup.  Ct.  206,  statute  requiring  owners  of  mines 
employing  ten  or  more  men  to  weigh  coal  before  screening  to  determine 
miners'  wages  is  not  void  under  equal  protection  clause;  Halter  v. 
Nebraska,  205  U.  S.  44,  61  L.  Ed.  702,  27  Sup.  Ct.  419,  statute  of  Ne- 
braska prohibiting  representation  of  flag  on  articles  of  merchandise  for 
advertising  purposes,  and  exempting  newspapers,  periodicals  and  books 
from  its  operation,  is  not  denial  of  equal  protection  of  law;  Consolidated 
Coal  Co.  V.  Illinois,  185  U.  S.  207,  46  L.  Ed.  876,  22  Sup.  Ct.  618,  up- 
holding Illinois  act  of  1879,  amended  in  1897,  for  inspection  of  coal 
mines  employing  over  five  men,  giving  inspectors  control  of  frequency 
of  visitors;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  347,  Missouri  rail- 
road rate  statutes  of  1907,  not  void  upon  their  face,  cannot  be  declared 
void  upon  evidence  showing  that  they  are  not  enforceable  as  to  two  or 
more  roads;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  520,  537, 
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8  Ann.  Cas.  997,  78  C.  C.  A.  199,  upholding  act  of  Kentucky  of  March 
26,  1906,  creating  racing  commission  with  general  power  over  races  ex< 
cept  at  State  fair;  New  York  v.  Bennett,  113  Fed.  519,  upholding  New 
York  Laws  of  1895,  providing  that  persons  recording  wager  without 
transferring  memorandum  thereof  shall  not  be  punished  criminally  if 
done  on  certain  racecourses;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  427, 
429,  111  S.  W.  461,  462,  upholding  act  of  1907  requiring  railroads  more 
than  fifty  miles  in  length  to  equip  freight  trains  with  crew  of  engineer, 
fireman,  conductor  and  three  brakemen;  St  Louis  etc.  Ry.  Co.  v.  State, 
86  Ark.  522,  112  S.  W.  151,  upholding  act  of  1905  requiring  railroad 
or  corporation  repairing  railroad  equipment  to  build  sheds  over  tracks, 
where  such  work  is  done,  for  protection  of  mechanics  employed ;  Atwood 
V.  Buckingham,  78  Conn.  429,  62  Atl.  619,  upholding  act  of  July  6, 
1905,  limiting  recovery  to  one  dollar  and  costs  in  action  against  ad- 
ministrator failing  to  file  inventory;  Norwich  Gas  &  Electric  Co.  v. 
Norwich,  76  Conn.  573,  57  Atl.  749,  upholding  Act  of  1893,  c.  231,  §  13, 
p.  386,  providing  for  compelling  city  deciding  to  own  waterworks,  to 
purchase  plant  being  operated;  People  v.  Baltimore  etc.  R.  Co.,  246  111. 
481,  482,  92  N.  £.  936,  937,  upholding  act  of  1909  subjecting  railroad 
making  unjust  discriminations  to  penalties  of  one  thousand  dollars  to 
five  thousand  dollars  for  first  offense,  five  thousand  dollars  to  ten 
thousand  dollars  for  second  offense,  ten  thousand  dollars  to  twenty 
thousand  dollars  for  third  ofiiense,  and  twenty-five  thousand  dollars 
for  each  subsequent  offense;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  282, 
Ann.  Oas.  1916D,  258.  104  N.  E.  294,  5  N.  C.  C.  A.  494,  upholding  Em- 
ployers' Liability  Act  of  1911,  applying  only  to  employers  of  five  or 
more  persons ;  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  173  Ind.  477, 
481,  482,  90  N.  E.  1012,  1013,  upholding  act  of  1905  relating  to  carriage 
and  distribution  of  freight  exempting  lines  whose  receipts  from  freight 
are  less  than  one-third  of  gross  receipts,  where  at  time  of  adoption  of 
act  all  steam  railroads  were  earning  more  than  one-third  of  gross  re- 
ceipts from  freight  and  only  electric  interurban  railways  earned  less; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  53,  Ann.  Oas.  1912G,  1150,  51 
South.  924,  upholding  act  of  1908  providing  for  forfeiture  of  foreign 
railroad's  right  to  engage  in  business  within  State  upon  removal  of 
action  to  Federal  court;  State  v.  Felton,  77  Ohio  St.  575,  576,  12 
Ann.  Oas.  65,  84  N.  E.  88,  89,  upholding  law  of  1904  providing  for 
primary  elections  by  political  parties  casting  at  least  ten  per  cent  of 
vote  at  last  election ;  Patterson  v.  State,  7  Okl.  Cr.  507,  124  Pac.  946, 
upholding  provision  of  mining  law  prescribing  duties,  prohibitions  and 
penalties  for  owner,  operator  or  foreman  of  mine  employing  ten  or  more 
men;  State  v.  Wickenhoefer,  6  Penne.  (Del.)  141,  64  Atl.  281,  upholding 
law  of  1905  providing  for  licensing  persons  to  make  small  loans  and 
charge  interest  in  excess  of  legal  rate,  excepting  banks  and  trust  com- 
panies from  its  operation;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
153,  169,  67  S.  E.  624,  631,  upholding  act  of  1907  establishing  two- 
cent  passenger  rate  on  railroads  fifty  miles  long  and  over,  and  treating 
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connecting  roads  operated  nnder  one  management  as  single  road;  dis- 
senting opinion  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  570,  46 
L.  Ed.  694,  22  Sup.  Ct.  443,  majority  holding  nnconstitntional  Illinois 
Trust  Act  of  1893,  discriminating  in  favor  of  agricultural  products  and 
livestock  in  hands  of  producer  or  raiser. 

Excessive  penalty  as  denial  of  due  process.    Note,  46  L.  S.  A. 
(N.  S.)  1040. 

It  would  defeat  legislation  to  reiiiilre  statute  to  siibjeet  all  to  same 
burdens. 

Approved  in  State  v.  Hammond  Packing  Co.,  110  La.  187,  188,  189, 
34  South.  371,  upholding  Acts  of  1898^  p.  192,  taxing  certain  classes 
of  corporations  doing  business  within  State,  but  domiciled  elsewhere. 

Where  conditions  same,  burden  must  be  uniform. 

Distinguished  in  Cook  v.  Marshall  Co.,  196  U.  S.  273, 274,  49  L.  Ed.  476, 
25  Sup.  Ct.  233,  upholding  Iowa  Code,  §  5007,  imposing  tax  on  sale  of 
cigarettes  within  State;  Cincinnati  Street  R.  Co.  v.  Snell,  193  U.  S.  37, 
48  L.  Ed.  608,  24  Sup.  Ct.  319,  upholding  Ohio  Rev.  Stats.,  §  5030,  allow- 
lug  change  of  venue  where  opposite  party  corporation  with  principal 
place  of  business  in  county;  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  505> 
Texas  railroad  commission  can  fix  different  rule  for  different  carriers 
if  not  confiscatory. 

Stockyard  is  not  common  carrier,  but  State  may  regulate  Its  work  In 
which  public  has  Interest. 

Approved  in  Prairie  Oil  &  Gas  Co,  v.  United  States,  204  Fed.  809, 
that  pipe-line  companies  building  interstate  line  on  private  rights  of 
Way  are  incorporated  as  common  carriers  in  State  of  origin  does  not 
make  them  such  in  other  States,  and  purchaser  could  acquire  and  use 
lines  in  its  private  business ;  United  States  v.  Union  Stockyard  &  Transit 
Co.,  192  Fed.  341,  stockyard  receiving  livestock  from  carrier,  caring  for 
and  feeding  same,  unloading  and  reloading  when  required,  and  charging 
fixed  price  for  services  is  not  common  carrier  within  meaning  of  Inter- 
state* Commerce  Act  of  1906;  Ratdiff  v.  Wichita  Union  Stockyards  Co., 
74  Kan.  8,  10,  118  Am.  St.  Rep.  298,  10  Ann.  Gas.  1016,  6  L.  R.  A. 
(N.  S.)  834,  86  Pac.  153,  stockyards  furnishing  only  available  market 
for  city  and  large  scope  of  country  around  for  selling,  feeding  and  ship- 
ping livestock,  and  with  which  all  railroads  entering  city  connect  is 
subject  to  regulation  in  respect  to  rates;  State  v.  Adams  Express  Co., 
85  Neb.  38,  42  L.  R.  A.  (N.  S.)  396,  122  N.  W.  696,  upholding  statute 
fixing  maximum  charges  for  intrastate  services  of  express  companies; 
Shawnee  Gas  etc.  Co.  v.  Corporation  Commission,  35  Okl.  461,  130  Pac. 
130,  corporation  commission  has  no  power  to  prescribe  gas  rates  within 
limits  of  city  of  company  operating  under  franchise  from  city;  City  of 
Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  265,  116  Am,  St.  Rep.  944, 
9  Ajin.  Gas.  819,  8  L.  R.  A.  (N.  S.)  529,  108  N.  W.  68,  dismissing  biU 
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to  compel  gas  company  to  furnish  gas  at  reasonable  rates,  in  absence 
of  action  by  State  prescribing  rates. 

Stockyards  as  business  subject  to  public  regulation.    Note,  10  AniL 
,  Oa«.  1022. 

Business  affected  with  public  interest  subjecting  it  to  regulation  and 
control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  837. 

Federal  court  bas  Jurisdlctioii  of  suit  by  stockholders  of  corporation  to 
onjoln  enforcement  of  void  statute. 

Approved  in  Risley  v.  City  of  Utica,  168  Fed.  746,  in  taxpayer's  suit 
attacking  contract  between  city  and  water  company,  amount  in  dispute 
was  amount  of  tax  levied  on  complainant's  property,  which  was  less 
than  two  thousand  dollars,  and  Federal  court  has  no  jurisdiction. 

Distinguished  in  Poor  v.  Iowa  Cent.  Ry  Co.,  155  Fed.  227,  stockholder 
in  railroad  cannot  maintain  suit  in  Federal  court  to  enjoin  railroad  from 
obeying  two-cent  passenger  fare  statute. 

Suit  as  to  attorney  general,  where  defense  that  suit  against  attorney 
general  is  suit  against  State  is  raised  for  first  time  in  Supreme  Court,  will 
be  dismissed. 

Approved  in  Union  Trust  Co.  v.  Steams,  119  Fed.  793,  holding  suit 
against  attorney  general  to  enjoin  criminal  prosecution  under  State 
statute  is  suit  against  State. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Andrews*  154  Fed.  100, 
suit  against  State  attorneys  to  enjoin  prosecution  of  actions  for  penalties 
for  failure  to  comply  with  statute  regulating  foreign  corporations  is 
STiit  against  State. 

Constitutional  questions  raised  by  the  Enactment  Compulsory  Work- 
men's  Compensation  Acts  based  upon  State  insurance  funds,  and 
Compensation  Acts  modeled  after  the  British  Act  of  1906.  Note, 
10  N.  0.  0.  A.  43, 

183  tr.  S.  115-121,  46  I..  Ed.  Ill,  22  Sup.  Cft.  45,  DINSMOBE  ▼.  SOTJTHEBN 
EXPBESS  CO. 

Judgment  not  erroneous  when  rendered  may  become  so  by  subsequent 
law. 

Approved  in  Snow  v.  Union  Pac.  R.  Co.,  55  Colo.  180,  133  Pac.  1039, 
to  apply  to  Act  of  Congress  of  1912,  permitting  State  statutes  of  limita- 
tion adverse  possession  of  railroad  right  of  way,  passed  pending  appeal 
from  decision  in  ejectment  involving  portions  of  railroad  right  of  way 
applies,  and  plea  of  title  by  limitation  is  good;  Horrabin  v.  Iowa  City, 
160  Iowa,  657,  142  N.  W.  213,  plaintiff  obtaining  temporary  injunction 
is  not  entitled  to  xeview  of  decree  dismissing  action  for  purpose  of 
determining  liability  on  injunction  bond;  Pannell  v.  Louisville  Tobacco 
etc.  Co.,  113  Ky.  638,  68  S.  W.  665,  cannot  recover  penalty  under  act 
regulating  sale  of  tobacco  if,  pending  action,  act  passed  taking  away 
right  to  such  penalty. 
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Distinguished  in  Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S.  211,  58 
L.  Ed.  188,  34  Sup.  Ct.  104,  holding  Act  of  1912,  permitting  State  statutes 
of  limitation  to  apply  to  adverse  possession  of  portions  of  right  of  way 
granted  to  railroads  under  Act  of  1862,  did  not  have  retroactive  effect. 

183  U.  8.  121-129,  46  L.  Ed.  113,  22  Sup.  Ct.  55,  WILSON  ▼.  MEBCHANTS* 
LOAN  ft  TBUST  CO. 

Where  no  exception  was  taken  to  agreed  statement  of  facts,  nor  request 
to  find  other  special  facts*  exception  to  general  finding  does  not  bring  np  for 
review  question  left  to  inference. 

Approved  in  United  States  Trust  Co.  v.  New  Mexico,  183  U.  S.  540, 
46  L.  Ed.  319,  22  Sup.  Ct.  174,  holding  agreed  statement  of  facts  recit- 
ing evidentiary  facts  or  testimony  only  presents  nothing  for  appellate 
court  to  review;  Phoenix  Securities  Co.  v.  Dittmar,  224  Fed.  895,  140 
C.  C.  A.  336,  under  Act  of  1865,  permitting  review  of  sufficiency  of 
facts  found  to  support  judgment  upon  exception  to  special  finding, 
general  finding  is  not  reviewable  except  where  there  is  no  evidence  to 
support  finding,  and  then  only  upon  exception  to  ruling  of  trial  court; 
Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  467, 140  C.  C.  A.  11,  in  action  by 
receiver  to  recover  money  of  elevator  company  unlawfully  paid  to  de- 
fendant, trial  to  court,  finding  in  favor  of  defendant  must  stand  where 
there  is  evidence  to  sustain  it;  Mason  v.  United  States,  219  Fed.  549, 
135  C.  C.  A.  315,  holding  assignments  of  error  must  be  based  on  court 's 
rulings,  not  on  reasons  stated  in  memorandum  opinion  filed  by  court; 
Pennsylvania  Casualty  Co.  v.  Whiteway,  210  Fed.  784,  127  C.  C.  A.  332, 
verdict  for  plaintiff  in  action  to  recover  on  accident  policy  tried  to  court 
is  conclusive  on  issue  whether  employee  was  within  terms  of  policy 
and  not  reviewable,  where  no  request  was  made  for  peremptory  instruc- 
tion, nor  exception  made  to  ruling  of  court ;  McDowell  v.  McCormick,  121 
Fed.  64,  57  C.  C.  A.  401,.  holding  general  finding  for  defendant  is  con- 
elusive  upon  all  issues  of  fact  raised  by  pleadings;  American  Nat.  Bank 
V.  Watkins,  119  Fed.  554,  56  C.  C.  A.  Ill,  holding  apx>ellate  court  cannot 
examine  evidence  to  ascertain  whether  special  finding  warranted,  in- 
quiry being  confined  to  error  in  exclusion  or  admission  of  testimony; 
Corliss  V.  Pulaski  County,  116  Fed.  291,  53  C.  C.  A.  567,  holding  special 
finding  should  be  complete  in  itself  and  should  not  contain  any  state- 
ment of  evidence;  McCrea  v.  Parsons,  112  Fed.  918,  50  C.  C.  A.  612, 
holding  where  in  trial  court  only  general  finding  of  facts  is  made, 
appellate  court  can  consider  only  rulings  to  which  exceptions  have  been 
taken. 

Agreed  statement  of  facts  including  ultimate  and  evidential  facts  is  not 
equivalent  to  special  finding  of  facts,  within  Revised  Statutes,  section  649. 

Approved  in  Dieter-Wenzel  Const.  Co.  v.  Eppler,  218  Fed.  988,  133 
C.  C.  A.  670,  holding  assignments  of  error  not  well  taken;  New  York 
Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  4,  130  C.  C.  A.  473,  in  action  on  life 
insurance  policy,  appellate  court  cannot  draw  inferences  from  testimony 
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to  establish  ultimate  facts,  and  stipulation  as  to  what  witness  would 
testify  if  called  must  be  disregarded;  W.  L.  Perkins  &  Co.  v.  Von 
Baumbach,  185  Fed.  266,  267,  107  C.  C.  A.  371,  holding  mere,  setting  out 
of  testimony  with  statement  that  court  finds  it  true  is  x)ot  finding  of 
ultimate  facts  required  by  Rev.  Stats.,  §  649 ;  United  States  v.  Sioux 
City  Stock  Yards  Co.,  167  Fed.  127,  92  C.  C.  A.  678,  opinion  of  trial 
judge  setting  forth  reasons  for  his  decision  in  action  at  law  tried  to 
court  without  jury  is  not  special  finding  within  section  649,  Rev.  Stats. ; 
United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.  of  Woodson  County, 
146  Fed.  161,  76  C.  C.  A.  114,  sufficiency  of  evidence  to  sustain  finding 
not  open  to  review  where  no  request  for  ruling  made  or  exception  taken ; 
Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  127,  66  C.  C.  A.  190, 
where  general  finding  on  agreed  facts,  appellate  court  limited  to  rulings 
presented  by  bill  of  exceptions;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed. 
962,  in  action  before  court  without  jury,  denial  of  motion  to  dismiss 
complaint  is  reviewable  without  special  findings ;  York  v.  Washburn,  129 
Fed.  566,  64  C.  C.  A.  132,  finding  of  court  on  agreed  statement  of  fact, 
whether  general  or  special,  final  as  to  sufficiency  of  evidence ;  dissenting 
opinion  in  Nordman  v.  Johnson,  94  Kan.  425,  146  Pae.  1130,  majority 
holding  in  suit  tried  to  court  involving  validity  of  conveyances  and  will, 
and  mental  capacity  of  grantor  and  testator,  it  was  error  for  court  to 
refuse,  upon  timely  request,  to  make  findings  of  fact  on  material  issues. 
Distinguished  in  South  Chicago  Elevator  Co.  v.  United  Grain  Co.,  165 
Fed.  135,  136,  91  C.  C.  A.  166,  in  action  tried  to  court  to  recover  on 
contracts  for  delivery  of  grain,  where  contract  was  embodied  in  letters 
and  memoranda,  facts  found  were  ultimate  facts  and  not  evidential 
facts  under  issue  whether  express  contract  existed;  Anglo-American 
Land  etc.  Co.  v.  Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  where  findings 
do  not  cover  all  issues,  on  appeal  court  will  decide  whether  ultimate 
facts  found  determine  controversy. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  19  L.  S.  A. 
(N.  S.)  250,  252. 

188  V.  S.  130-131,  46  L.  Ed.  117,  21  Snp.  Ct.  49,  HASELTINE  y.  OENTKAL 
BANK  (No.  1>.  f 

Judgment  remanding  case  for  further  proceedings  Is  not  flnaL 
Approved  in  Wishkah  Boom  Co.  v.  United  States,  202  U.  S.  613,  50 
L.  Ed.  1171,  26  Sup.  Ct.  765,  Darden  v.  Arkansas,  200  U.  S.  615,  50  L.  Ed. 
621,  26  Sup.  Ct.  785,  Congdon  v.  Michigan,  200  U.  S.  612,  50  L.  Ed.  619, 
26  Sup.  Ct.  753,  Johnson  v.  Thomas,  197  U.  S.  619,  49  L.  Ed.  908,  25 
Sup.  Ct.  797,  Toney  v.  Macon,  195  U.  S.  626,  49  L.  Ed.  860,  25  Sup.  Ct. 
791,  Perea  v.  Harrison,  195  U.  S.  623,  49  L.  Ed.  048,  25  Sup.  Ct.  788, 
International  Trust  Co.  v.  Weeks,  193  U.  S.  667,  48^1:*  Ed.  839,  24  Sup. 
Ct.  853,  Gee  v.  Gee,  190  U.  S.  557,  47  L.  Ed.  1183^  23  Sup.  Ct.  854,  Second 
Nat.  Bank  v.  Fitzpatrick,  189  U.  S.  508,  47  L.  Ed.  922,  23  Sup.  Ct.  853, 
White  V.  Wright,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup.  Ct.  852,  Cook  v. 
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Tennessee,  187  U.  S.  639,  47  L.  £(L  344,  23  Sup.  Ct.  847,  Siegel  v,  Swarts, 
187  U.  S.  638,  47  L.  Ed.  S44,  23  Sup.  Ct.  846,  and  Bogy  v.  Daugherty, 

184  U.  S.  696,  46  L.  Ed.  763,  22  Sup.  Ct.  938,  aU  reaffirming  rule ;  Cali- 
fornia Conso^dated  Min.  Co.  v.  Manley,  203  U.  S.  579,  51  L.  Ed.  826, 
27  Sup.  Ct.  779,  Chapman  v.  Chapman,  203  U.  S.  587,  61  L.  Ed.  329,  27 
Sup.  Ct.  784,  Northern  Trust  Co.  v.  Illinois,  234  U.  S.  749,  58  L.  Ed. 
1575,  34  Sup.  Ct.  673,  and  State  National  Bank  v.  Richardson,  225  U.  S. 
697,  56  L.  Ed.  1262,  32  Sup.  Ct.  838,  all  dismissing  for  want  of  jurisdic- 
tion j  Lfouisiana  Navigation  Co.  v.  Oyster  Company,  226  U.  S.  101,  67 
L.  Ed.  140,  33  Sup.  Ct.  78,  dismissing  writ  of  error  to  review  judgment 
of  State  Supreme  Court  remanding  cause  to  District  Court  for  further 
proceedings;  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  186,  66 
L.  Ed.  156,  32  Sup.  Ct.  46,  judgment  affirming  judgment  of  court  below 
which  merely  sustains  demurrer  without  dismissing  suit,  is  not  final; 
Singer  Mfg.  Co.  v.  Adams,  216  U.  S.  617,  64  L.  Ed.  689,  30  Sup.  Ct.  577, 
dismissing  appeal  from  judgment  of  Circuit  Court  of  Appeals  reversing 
and  remanding  for  further  proceedings;  Schlosser  v.  Hemphill,  198  U.  S. 
175,  49  L.  Ed.  1002,  25  Sup.  Ct.  654,  writ  of  error  to  Supreme  Court 
does  not  lie  on  judgment  of  reversal  of  State  supreme  court  in  equity 
suit,  remanding  cause  for  further  proceeding;  People  v.  Swensen,  166 
Mich.  512,  131  N.  W.  1100,  holding  affirmance  of  conviction  before  judg- 
ment is  final,  but  affirming  judgment  on  writ  of  error  after  conviction 
so  as  not  to  imperil  rights  of  accused  to  review  by  Federal  Supreme 
Court  in  view  of  its  decision  that  affirmance  before  conviction  is  not 
final. 

Distinguished  in  Carondelet  Canal  &  Nav.  Co.  v.  Louisiana,  233  U.  S. 
372,  68  L.  Ed.  1005,  34  Sup.  Ct.  627,  holding  judgment  of  State  court 
remanding  for  further  proceedings  only  on  questions  reserved  is  final 
and  writ  of  error  lies. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
66  L.  S.  A.  704. 

183  XT.  S.  132-137,  46  L.  Ed.  118,  22  Sup.  Ct.  50,  HA8ELTINE  y.  CENTRAL 
BANK  (No.  2). 

TTsurious  interest  cannot  be  set  off  In  action  on  note. 
Approved  in  Chipman  v.  Farmers'  etc.  Nat.  Bank,  121  Md.  358,  88 
Atl.  157,  under  statute  providing  for  recovery  penalty  by  person  paying 
usurious  interest,  such  person  is  not  entitled  to  have  amount  of  usurious 
interest  paid  set  off  against  principal  debt  more  than  two  years  after 
such  payment;  ScUW^nger  v.  Gilhooly,  189  N.  Y.  10,  12  Ann.  Oas.  1130, 
81  N.  E.  622,  holdinl  National  Banking  Act  of  1901  limiting  rate  of  inter- 
est national  banks  may  charge  and  providing  for  failure  of  all  interest 
for  usury  supersedes  State  laws;  Merchants'  Nat.  Bank  v.  Jno.  P. 
Sharkey  Co.,  64  Or.  34,  128  Pac.  1005,  in  action  by  national  bank  on 
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note,  usurious  interest  eannot  be  set  off  against  principal  debt,  though 
State  statutes  provide  such  counterclaim  may  be  pleaded. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  B.  A.  675,  697. 

Remedy  given  by  Revised  Statate,  section  61{(8,  to  recover  penalty  for 
payment  of  usurious  interest,  is  exclusive. 

Approved  in  Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S.  456,  48  L.  Ed. 
258^  24  Sup.  Ct.  130,  holding  question  of  usurious  interest  paid  on  note 
held  by  national  bank  is  governed  by  remedy  of  Rev.  Stats.,  §  5198, 
though  arising  on  foreclosure  of  mortgage;  Tucker  v.  Alexandroff,  183 
U.  S.  436,  46  L.  Ed.  270,  22  Sup.  Ct.  200,  holding  vessel  which  has  been 
launched  under  contract  to  build  cruiser  for  Russia  is  Russian  ship  of 
war  within  treaty  of  1832,  for  apprehension  of  deserters ;  First  Nat.  Bank 
V.  American  Nat.  Bank,  173  Mo.  158,  72  S.  W.  1060,  holding  Federal 
question  raised  directly  by  record  where  answer  pleads  want  of  power 
in  bank  under  National  Banking  Act  to  bind  itself  to  pay  draft  of  an- 
other; Ervin  v.  First  Nat.  Bank  of  Lenoir,  161  N.  C.  47,  76  S.  E.  531, 
bank  requiring  debtor  to  renew  indebtedness  from  time  to  time  and  to 
pay  eight  per  eent  on  some  payments  and  seven  per  cent  on  others  is 
guilty  oA  usury;  Grove  v.  Great  Northern  Loan  Co.,  l7  N.  D.  359,  138 
Am.  St.  Rep.  707, 116  N.  W.  347,  purchase  of  real  estate  is  not  entitled 
to  have  usurious  mortgage  set  aside  under  statute  not  declaring  usurious 
contract  void,  hot  merely  providing  for  recovery  of  penalties;  Anderson 
V.  Tatro,  44  OkL  221, 144  Pao.  361,  where  note  containing  usurious  inter- 
est is  indorsed  by  payee  to  bank  and  borrower  pays  note  to  bank,  he 
cannot  maintain  action,  under  section  3,  article  IX,  of  Constitution, 
against  payee  for  double  amount  of  interest  paid  to  bank;  First  Nat. 
Bank  of  Mill  Creek  v.  Langston,  32  Okl.  800,  124  Pao.  310,  in  action 
against  national  bank  to  recover  penalty  for  charging  usurious  interest, 
where  all  evidence  shows  first  payment  of  such  interest  was  within  two 
years,  failure  to  instruct  as  to  time  of  usurious  transaction  was  not 
error;  McCarthy  v.  First  Nat.  Bank  of  Rapid  City,  23  S.  D.  276,  21 
Ann.  Oas.  487,  28  L.  E.  A.  (N.  8.)  336,  121  N.  W.  855,  holding  right 
of  action  for  penalty  arises  upon  application  of  payment  on  note  to 
usurious  interest  with  consent  of  maker,  and  action  is  barred  by  two 
year  statute  of  limitations;  First  Nat.  Bank  v.  Hunter,  109  Tenn.  95, 
70  S.  W.  371,  holding  where  usury  has  been  charged  and  received  by 
national  bank  in  discounting  notes  remedy  of  Rev.  Stats.  U.  S«,  §  5198, 
is  exclusive. 

Distinguished  in  Citizens'  Nat.  Bank  v.  DonneU,  195  U.  S.  374,  49 
L.  Ed.  241,  25  Sup.  Ct.  49,  under  Rev.  Stats.,  §5197,  national  bank 
liable  to  forfeiture  for  comjKtunding  oftener  than  law  allows,  though 
total  interest  less  than  sum  allowed;  Citizens'  Nat.  Bank  v.  Donnell,  172 
Mo.  409,  72  S.  W.  931,  holding  interest  on  renewing  indebtedness  at 
seven  per  cent  in  interest  due  on  old  note  is  usurious  by  Rev.  Stats.,  1899, 
§  3706. 


183  U.  S.  13a-144      NOTES  ON  U.  S.  REPORTS,  894 

183  XT.  8.   138>144,  46  L.  Ed.  120,  22  Sup.  Ot.  72,  STOBTI  y.  MASSA- 
CHUSETTS. 

Question  of  cosBtnictlon  of  State  statute  is  for  State  court. 
Approved  in  Connella  v.  Haskell,  158  Fed.  287,  87  C.  C.  A.  Ill,  deny- 
ing release  on  habeas  corpus  of  person  convicted  under  territorial  law 
of  Oklahoma ;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  639,  State  board's 
assessment  of  railroad  property  at  higher  percentage  than  other  prop- 
erty does  not  give  Federal  court  jurisdiction. 

Wtit  of  liabaas  corpus  wiU  seldom  be  substituted  for  wilt  of  error. 

Approved  in  Hall  v.  Johnson,  186  U.  S.  480,  46  L.  Ed.  1259,  22  Sup. 
Ct.  943,  and  Bissert  v.  Hagon,  183  U.  S.  694,  46  L.  Ed.  393,  22  Sup.  Ct. 
935,  both  reaffirming  rule ;  Re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26 
Sup.  Ct.  602,  habeas  corpus  denied  person  convicted  in  District  Court 
of  bringing  intoxicants  into  Indian  country;  Carfer  v.  Caldwell,  200 
U.  S.  296,  50  L.  Ed.  489,  26  Sup.  Ct.  264,  Federal  habeas  corpus  denied 
prisoner  held  for  contempt  in  refusing  to  testify  before  legislative  in- 
vestigating committee;  Rogers  v.  Peck,  199  U.  S.  436,  50  L.  Ed.  261,  26 
Sup.  Ct.  87,  and  Ex  parte  Rogers,  138  Fed.  963,  habeas  corpus  denied 
where  petitioner  sentenced  to  be  executed  after  three  months  in  solitary 
confinement  was  continued  after  reprieve ;  In  re  Dowd,  133  Fed;  749,  753, 
habeas  corpus  denied  prisoner  held  for  contempt  of  State  Supreme  Court, 
judgment  being  reviewable  by  writ  of  error;  In  re  Laing,  127  Fed.  216, 
holding  court  has  power  and  right  to  award  writ  of  habeas  corpus  for 
release  of  officers  of  Federal  court  indicted  in  State  court;  Ex  parte 
Reaves,  121  Fed.  861,  holding  where  parties  agree  that  facts  set  forth  in 
petition  are  true,  demurrer  to  return  taken  as  admission  of  truth  of  facts. 

Distinguished  in  In  re  Marmo,  138  Fed«  203,  application  to  district 
judge  for  habeas  corpus  is  appealable  to  United  States  Supreme  Court 
though  without  merit  if  imprisonment  in  violation  of  Federal  Constitution 
alleged;  West  Virginia  v.  Laing,  133  Fed.  889,  66  C.  C.  A.  617,  habeas 
corpus  granted  where  petitioner  arrested  on'  murder  charge  for  shooting, 
as  he  thought,  in  self-defense,  while  acting  as  member  of  posse  comitatus. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  201. 

Under  section  761,  Revised  Statutes,  judge  may  proceed  in  summary 
manner  to  determine  facts  and  law  in  liabeas  corpus  case. 

Approved  in  Matterd  of  Gregory,  219  U.  S.  213,  55  L.  Ed.  189,  31 
Sup.  Ct.  143,  judgment  of  court  of  District  of  Columbia  that  acts  of 
accused  were  within  statutoiy  definition  of  gift  enterprise  is  not  review- 
able on  habeas  corpus;  Ex  parte  Gytl,  210  Fed.  924,  holding  in  habeas 
corpus  proceedings  that  Department  of  Labor  had  no  authority  to  order 
alien  migrating  from  Austria  to  Canada  and  from  Canada  to  United  States 
to  be  deported  to  Austria,  and  ordering  deportation  to  Canada;  Ex  parte 
Blodgett,  192  Fed.  78,  denying  habeas  corpus  to  review  decision  of  State 
Supreme  Court  affirming  conviction  for  crime,  where  claim  is  made  that 
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accused  wa3  deprived  of  due  process  of  law  by  overruling  of  plea  of 
former  acquittal;  Erickson  v.  Hodges,  179  Fed.  180,  102  C.  C.  A.  443, 
under  Rev.  Stats.,  §  755,  Federal  court  may  dismiss  petition  for  habeas 
corpus  without  issuing  writ  or  order  to  show  cause;  Haas  y.  Henkel,  166 
Fed.  624,  under  section  760,  Rev.  Stats.,  judge  hearing  writ  of  habeas 
corpus  may  permit  writ  to  be  traversed  at  hearing  in  order  to  raise  issues 
of  fact ;  Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994,  holding  evi- 
dence insufficient  to  show  person  convicted  of  murder  was  prevented  f fom 
giving  notice  of  appeal  by  duress,  and  denying  habeas  corpus  to  release 
him. 

183  U.  8.  144-151,  46  L.  Ed.  125,  22  8np.  Ot  52,  PINNET  ▼.  NELSON. 

In  order  to  Impair  obligation  of  contract,  law  must  be  passed  subsequent 
tbereto. 

Approved  in  Blackstone  y.  Miller,  188  U.  S.  206,  47  L.  Ed.  445,  23 
Sup.  Ct.  279,  holding  where  law  imposing  tax  was  in  force  before  deposit 
in  question  was  made,  it  cannot  impair  obligation  of  contract;  Diamond 
Glue  Co.  V.  United  States  Glue  Co.,  187  U.  S.  615,  47  L.  Ed.  832,  23 
Sup.  Ct.  207,  upholding  Wis.  Stats.  1898,  §§  1770b,  4978,  prohibiting 
operation  of  foreign  corporation  without  filing  charter,  as  to  contracts 
thereafter  made;  Oshkosh  Water- Works  v.  Oshkosh,  187  U.  S.  446,  47 
L.  Ed.  263,  23  Sup.  Ct.  237,  holding  contract  of  August,  1891,  cannot 
be  impaired  by  amendment  to  charter  made  in  March  of  that  year. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obli- 
gation.   Note,  L.  R.  A.  1915B,  798. 

Oharter  contract  of  corporation  organized  In  one  State  to  do  biudness  In 
another  Is  made  with  reference  to  laws  of  latter  State. 

Approved  in  Thomas  v.  Wentworth  Hotel  Co.,  158  Cal.  279,  280,  189 
Am.  St  Rep.  120,  110  Pac.  943,  944,  and  Thomas  v.  Matthiessen,  232 
U.  S.  235,  58  L.  Ed.  584,  34  Sup.  Ct.  312,  both  holding  stockholders  of 
corporation  organized  in  Arizona  under  charter  authorizing  corporation 
to  do  business  in  California  are  subject  to  liability  for  corporate  debts 
imposed  by  section  322  of  Civil  Code  of  California;  Williamson  v. 
Majors,  169  Fed.  764,  95  C.  C.  A.  186,  holding  deed  of  trust  on  real 
property  in  Mississippi  given  to  secure  debt  contracted  by  dealing  in 
futures  in  cotton  void  under  Mississippi  Code  of  1892 ;  Nelson  v.  Bank  of 
Fergus  County,  157  Fed.  167,  18  AniL  Oas.  811,  84  C.  C.  A.  609,  holding 
amendment  to  Montana  statute  of  1903  changing  time  for  filing  of  report 
is  not  retrospective  within  prohibition  of  State  Constitution,  as  applied 
to  debts  contracted  before  its  enactment ;  London  etc.  Bank  v.  Block,  117 
Fed.  905,  holding  franchise  of  foreign  banking  corporation  to  do  busi- 
ness in  California  is  taxable  therein ;  Tropico  Land  etc.  Co.  v.  Lamboum, 
170  Cal.  45, 148  Pac.  211,  foreign  corporation  organized  to  transact  busi- 
ness within  State,  transacting  business  in  State  and  holding  meetings 
of  directors  in  State  is  within  State  and  not  within  proviso  of  section 
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14d3,  Code  of  Civil  Procedure,  authorizing  elaimant  having  no  notiee  by 
reason  of  being  out  of  State  to  present  claim  any  time  before  decree  of 
distribution;  Turner  v.  Markham,  155  Cal.  673,  102  Pac.  276,  holding 
stockholder  of  corporation  organized  under  Arizona  law  cannot  sue  on 
behalf  of  corporation  for  personal  injury  resulting  from  misrepresenta- 
tion of  promoters  in  sale  of  stock;  Peck  v.  Noll,  154  Cal.  353,  354,  355, 
97  Pac.  866,  stockholders  of  corporation  organized  in  Nevada  to  transact 
business  in  California  are  liable  for  corporate  debts  contracted  in  Cali- 
fomia^  although  under  Nevada  Constitution  corporators  of  domestic  cor- 
porations are  not  individually  liable  for  corporate  debts;  Keystone 
Driller  Co.  v.  Superior  Court,  138  Cal.  745,  72  Pac.  401,  holding  stock- 
holders in  nonresident  corporation,  doing  business  in  California,  who  are 
themselves  citizens  of  such  State,  are  presumed  to  know  its  laws ;  Holmes 
V.  Jewett,  55  Colo.  198,  134  Pac.  669,  dismissing  suit  by  minority  stock- 
holder, of  foreign  corporation  to  set  aside  deed  of  mining  claim  given  to 
trustee;  In  re  Rogers'  Estate,  148  Mich.  308,  119  Am«  St.  Rep.  677,  11 
L.  R.  A.  (N.  S.)  1134,  112  N.  W.  933,  mortgages,  notes,  land  contracts 
and  papers  representing  property  within  State  belonging  to  nonresident 
decedent  are  subject  to  inheritance  tax  imposed  by  act  of  1903 ;  Swedish 
etc.  Nat.  Bank  v.  First  Nat.  Bank,  89  Minn.  Ill,  94  N.  W.  222,  holding 
law  governing  pledges  of  grain  is  law  of  State  wherein  grain  is  situated. 
Distinguished  in  Thomas  v.  Matthiessen,  192  Fed.  496,  498, 113  C.  C.  A. 
101,  provisions  of  California  Constitution,  article  XII,  §§3  and  15,  do 
not  make  nonresident  stockholder  of  foreign  corporation  operating  hotel 
in  California,  liable  for  debts  of  corporation  incurred  in  California,  where 
charter  exempts  stockholder  from  liability  for  corporate  debts;  State  v. 
New  Orleans  Warehouse  Co.,  109  La.  72,  33  South.  85,  holding  foreign 
railway's  right  to  operate  in  State  will  not  be  taken  away  because  its 
charter  powers  are  broader  than  State  laws  allow. 

Presumption  as  to  knowledge  of  foreign  law.    Note,  Ann.  Oas. 
1916D,  1073. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  33  L.  R.  A.  <N.  8.)  908,  909. 

Miscellaneous.  Cited  in  Kansas  City  etc.  Ry.  Co.  ▼•  State  of  Texas, 
241  U.  S.  651,  60  L.  Ed.  1222,  36  Sup.  Ct  553,  dismissing  for  want  of 
jurisdiction. 

183  U.  8.  151-176,  46  X^  Ed.  128,  22  8ap.  Ot.  02,  DOOLET  T.  UNITED 
8TATE8. 

Act  of  Concxew  of  1900  taxing  «zporta  ftom  United  8tates  to  Cuba  is 

▼alid, 

Approved  in  United  Statds  ▼  Heinszen,  206  U.  S.  379,  11  AniL  Oas. 
688,  51  If.  Ed.  1101,  27  Sup.  Ct.  7^,  upholding  act  of  1906  legalizing  and 
ratifying  imposition  and  collection  i,t  dytiea  by  United  States  in 
Philippine  Islands  prior  to  March  8»  190^ 
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ProTlsion  of  Oonstltntloii  prohililtixig  tax  on  exports  to  foreign  country 
lims  no  application  to  Forto  Bico. 

Approved  in  Faber  y.  United  States,  221  U.  S.  658,  56  L.  Ed.  898,  31 
Sup.  Ct.  659,  holding  Philippines  are  not  foreign  country  and  reduction 
of  tariff  rates  on  articles  imported  from  Cuba  are  not  to  be  based  on 
rates  on  same  articles  imported  from  Philippines;  United  States  v. 
Hvoslef,  237  U.  S.  13,  AniL  Oas.  1916A,  286,  59  L.  Ed.  819,  35  Sup.  Ct. 
459,  holding  tax  on  charter-party  which  is  practically  bill  of  lading  for 
entire  cargo  of  vessel  for  foreign  port  is  tax  on  export  and  invalid; 
United  States  v.  Chavez,  199  Fed.  519,  indictment  charging  accused  with 
transporting  munitions  from  one  point  in  El  Paso  to  another,  with  intent 
to  transfer  them  to  Mexico,  did  not  charge  violation  of  joint  congress- 
ional resolution  No.  89,  of  1912,  forbidding  export  of  munitions  to 
Mexico. 

Power  to  regnlate  interstate  commerce,  if  unrestrained*  would  destroy 
unity  sought  by  Oonstitution  (dissenting  opinion). 

Approved  in  dissenting  opinion  in  Liottery  Case,  188  U.  S.  372,  47 
L.  Ed.  507,  23  Sup.  Ct.  333,  majority  holding  carriage  of  lottery  tickets 
by  interstate  express  carrier  between  States  is  interstate  commerce  within 
prohibitory  power  of  Congress. 

188  U.  8.  176-185,  46  I..  Ed.  138,  22  Sup.  Ot.  59,  FOITBTEEN  DIAMOND 
SINGS  ▼.  UNITED  STATES. 

From  date  of  ratification  of  treaty  of  Paris,  Philippine  Ulands  became 
part  of  United  SUtes. 

Approved  in  Dooley  v.  United  States,  183  U.  S.  158, 163,  46  L.  Ed.  132, 
134,  22  Sup.  Ct.  65,  67,  upholding  Foraker  Act  of  April  12, 1900,  imposing 
duties  upon  imports  into  Porto  Rico  from  New  York,  such  not  being  duty 
upon  exx>orts  within  Constitution ;  Lincoln  y.  United  States,  202  U.  S.  496, 
50  L.  Ed.  1118,  26  Sup.  Ct.  728,  and  Lincoln  v.  United  States,  197  U.  S. 
428,  49  L.  Ed.  818,  25  Sup.  Ct.  455,  both  holding  order  of  President  of 
July  12,  1898,  inapplicable  to  goods  shipped  to  Manila  from  New  York 
after  ratification  of  treaty  with  Spain,  April  11, 1899 ;  The  Alta,  136  Fed. 
519,  69  C.  C.  A.  289,  foreign  built  vessel  owned  by  United  States  citizen 
entering  United  States  ix>rt  from  Manila  not  subject  to  tonnage  duty  as 
entering  from  foreign  port. 

Distinguished  in  dissenting  opinion  in  Lincoln  v.  United  States,  202 
U.  S.  500,  50  li.  Ed.  1120,  26  Sup.  Ct.  728,  order  of  President  of  July  12, 
1898,  inapplicable  to  goods  shipped  to  Manila  from  New  York  after 
ratification  of  treaty  with  Spain,  April  11,  1899. 

Constitutional  inhibition  on  tax  against  exports  to  foreign  country  does 
not  apply  to  PldUpplnes. 

Approved  in  Faber  v.  United  States,  167  Fed.  141,  and  Faber  v.  United 
States,  221  U.  S.  658,  55  L.  Ed.  898,  31  Sup.  Ct.  659,  both  holding  Philip- 
pines are  part  of  United  States  within  meaning  of  treaty  with  Cuba  of 
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1903  and  rednction  of  tariff  rates  on  articles  imported  from  Cuba  are 
not  to  be  based  on  tariff  rates  on  same  articles  imported  from  Philip- 
pines ;  United  States  v.  Heinszen,  206  U.  S.  380,  381,  11  Ann.  Oas.  688, 
51  L.  Ed.  1101,  27  Sup.  Ct.  742,  upholding  act  of  1906  legalizing  and 
ratifying  imposition  and  collection  of  duties  by  United  States  in  Philip^ 
pine  Islands  prior  to  March  8,  1902. 

Distinguished  in  MacLeod  v.  United  States,  229  U.  S.  433,  57  L.  Ed. 
1267,  33  Sup.  Ct.  955,  act  of  1906  ratifying  executive  acts  imposing 
duties  does  not  apply  to  duties  collected  by  military  authorities  at 
Manila  on  rice  imported  into  Cuba  in  possession  of  de  facto  insurrection- 
ary government. 

183  U.  8.  185-191,  46  L.  Ed.  144,  22  Snp.  Ot.  47,  ABKAK&A8  ▼.  KANSAS 
ft  TEXAS  GOAL  CO. 

Test  of  right  to  remove  case  to  Federal  court  is  whether  such  court 
might  have  exercised  original  Jurisdiction. 

Approved  in  dissenting  opinion  in  Macon  Grocery  Co.  v.  Atlantic  Coast 
Line  R.  R.  Co.,  215  U.  S.  514,  54  L.  Ed.  306,  30  Sup.  Ct.  184,  majority 
holding  under  act  of  1888  Circuit  Court  in  district  of  which  defendant  is 
not  inhabitant  has  not  jurisdiction  of  case  arising  under  Federal  Consti- 
tution and  laws,  even  though  diverse  citizenship  exists  and  plaintiff 
i-esides  in  district. 

Bight  of  removal  must  be  determined  by  plaintiff's  statement  of  his  own 
claim. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  58 
L.  Ed.  128,  29  Sup.  Ct.  42,  Federal  court  has  no  jurisdiction  of  suit 
against  railroad  to  enforce'  contract  for  annual  pass,  because  bill  states 
refusal  is  based  on  anti-pass  provisions  of  Hepburn  Act  of  1906;  Joy  v. 
St.  Louis,  201  U.  S.  340,  341,  50  L.  Ed.  781,  26  Sup.  Ct.  478,  Federal 
court  without  jurisdiction  of  case  where  complaint  sets  up  dispute  over 
United  States  patent  if  real  issue  is  over  right  to  accretion  formed  since 
patent;  Filhiol  v.  Tomey,  194  U.  S.  361,  48  L.  Ed.  1017,  24  Sup.  Ct.  698, 
allegation  that  United  States  took  plaintiff's  property  without  compen- 
sation establishing  defendant  therein  does  not  give  Federal  court  juris- 
diction; Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  48  L.  Ed. 
878,  24  Sup.  Ct.  598,  allegation  that  combination  of  Minnesota  roads  by 
New  Jersey  corporation  denies  full  faith  to  Minnesota  law  does  not  state 
ground  for  removal;  Western  Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co., 
208  Fed.  268,  125  C.  C.  A.  466,  petition  by  telegraph  company  to  con- 
demn right  of  way,  under  State  statute,  for  its  line  along  railroad  right 
of  way  does  not  present  Federal  question  because  condemnation  might 
interfere  with  interstate  commerce  or  navigable  waters;  MoGoon  v. 
Northern  Pac.  Ry.  Co.,  204  Fed.  1003,  suit  by  shipper  against  railroad  to 
recover  for  injury  to  interstate  shipment  is  one  arising  under  Interstate 
Commerce  Act,  and  is  removable;  Taylor  ▼.  Anderson,  197  Fed.  386, 
allegation  in  petition  in  ejectment,  unnecessarily  deraigning  title  through 
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Indian  allotment  subject  to  act  of  Congi'ess  of  1902,  did  not  show  con- 
struction of  act  of  Congress  was  involved,  and  Federal  court  has  no 
jurisdiction;  Bowers  v.  First  Nat.  Bank,  190  Fed.  677,  denying  motion 
to  remand  in  action  to  recover  damages  for  violation  of  escrow  agree- 
ment, complaint  alleging  defendant's  corporate  existence,  impliedly 
pleads  statutory  charter  provisions  and  bank's  want  of  power  to  obligate 
itself  as  escrow-bolder  appears  upon  face  of  complaint ;  Leggett  v.  Great 
Northern  Ry.  Co.,  180  Fed.  316,  complaint  alleging  facts  bringing  action 
within  Employers'  Liability  Act  of  1906  and  Safety  Appliance  Act,  but 
not  alleging  construction  of  acts  is  involved,  is  not  removable;  Miller 
V.  Illinois  Cent.  R.  Co.,  168  Fed.  985,  where  complaint  in  action  for  in- 
juries to  servant  of  railroad  brought  under  Federal  Employer's  Liability 
Act  of  1908  does  not  show  construction  of  act  is  involved,  cause  is  not 
removable;  People's  Unitedy  States  Bank  v.  Goodwin,  160  Fed.  729, 
action  for  libel  against  individuals  is  not  removable  upon  averments  in 
removal  petition  that  complaint  fraudulently  omitted  fact  that  action 
complained  of  was  taken  by  defendants  as  officers  of  United  States  to 
prevent  removal;  Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  107,  action 
by  State  to  enjoin  sale  of  property  by  corporation  organized  by  act  of 
Congress  raises  no  Federal  question;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132 
Fed.  632,  State  board's  assessment  of  railroad  property  at  higher  rate 
than  other  property  when  unauthorized  by  State  does  not  confer  juris- 
diction on  Federal  court;  Commonwealth  of  Kentucky  v.  Chicago  etc.  Ry. 
Co.,  123  Fed.  458,  holding  Circuit  Court  has  no  jurisdiction  on  removal 
of  suit  by  State  to  enforce  collection  of  tax  imposed  by  State  statute; 
Wichita  v.  Missouri  etc.  Telephone  Co.,  122  Fed.  100,  holding  not  re- 
movable cause  disclosing  no  reliance  on  any  Federal  law  or  the  Consti- 
tution of  the  United  States ;  South  Carolina  v.  Virginia-Carolina  Chemical 

• 

Co.,  117  Fed.  731,  732,  holding  no  Federal  question  presented  in  suit 
against  foreign  corporation  for  penalty  under  State  law  purporting  to 
be  police  measure;  Darnell  v.  State,  174  Ind.  150,  90  N.  E.  772,  suit  by 
State  to  reco»yer  taxes  on  property  omitted  from  taxation  against  non- 
residents is  not  removable  where  complaint  raises  no  question  under  Fed- 
eral law;  Bresee  v.  Preston,  91  Neb.  176,  135  N.  W.  545,  where  claim  is 
made  that  act  is  void  because  not  regularly  passed,  allegation  that  act  was 
not  legally  passed  is  insufficient,  but  defect  must  be  specifically  pleaded ; 
Shellenbarger  v.  Fewel,  34  Okl.  86,  88,  124  Pac.  620,  621,  suit  for  pos- 
se^'sion  of  lands  is  not  removable  because  construction  of  Creek  law  of 
descent  may  be  involved;  State  v.  Frost,  113  Wis.  651,  89  N.  W.  921, 
holding  Act  of  1887,  c.  373,  concerning  removal  from  State  courts  em- 
bodied requirement  that  plaintiflTs  statement  must  disclose  Federal  ques- 
tion. 

Distinguished  in  Order  R.  R.  Telegraphers  v.  Louisville  etc.  R.  Co.,  148 
Fed.  440,  suit  based  on  Federal  law  may  be  removed  to  Federal  court 
where  complaint  does  not  show  jurisdictional  amount  involved  if  petition 
for  removal  does. 
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Jarifldlctlon  cannot  be  conferred  liy  allegation  that  defense  will  involve 
constitntionaUty  of  State  statnte. 

Approved  in  Boston  etc.  Mining  Co.  v.  Montana  Ore  Purohasing  Co., 
188  U.  S.  639,  47  L.  Ed.  682,  23  Sup.  Ct.  437,  holding  Federal  jurisdiction 
cannot  be  conferred  by  allegation  as  to  intended  defense  where  defend- 
ant disclaims  intention  to  rely  thereon ;  Tilhoil  v.  Maurice,  185  U.  S.  Ill, 
46  L.  Ed.  829,  holding  ejectment  against  individual  claiming  ouster  is 
violation  of  Constitution,  and  treaty  with  France  presents  no  Federal 
question;  Board  of  Counoilmen  of  Frankfort  v.  State  Nat.  Bank  of 
Frankfort,  184  U.  S.  696,  46  L.  Ed.  763,  22  Sup.  Ct.  940,  reversing  and 
remanding  to  Circuit  Court,  with  direction  to  remand  to  State  court; 
Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  184  U.  S.  294,  46  L.  Ed.  648, 
22  Sup.  Ct.  464,  holding  no  right  of  appeal  from  final  judgment  of  Cir- 
cuit Court  of  Appeals  is  given  by  act  of  1891  by  provision  for  review 
by  certiorari  or  otherwise;  Joy  v.  St.  Louis,  122  Fed.  625,  holding  Fed- 
eral jurisdiction  cannot  be  conferred  by  plaintiffs  allegation  that  his 
claim  as  to  construction  of  confirmatory  acts  of  Congress  is  disputed 
by  defendant ;  Filhiol  v.  Tomey,  119  Fed.  976,  holding  Federal  jurisdic- 
tion not  conferred  by  allegation  in  ejectment  that  defendant  is  in 
possession  by  direction  of  United  States. 

Bill  showing  relief  sought  is  inconsistent  with  act  of  Congress  merely 
shows  bill  is  not  maintainable  and  not  that  case  is  one  arising  under  Fed- 
eral Oonstitntion  and  laws. 

Approved  in  Williams  v.  First  Nat.  Bank,  216  U.  S.  694,  54  L.  Ed.  631, 
30  Sup.  Ct.  441,  where  plaintiff's  right  to  recover  is  not  predicated  on 
Federal  right,  defense  that  transaction  is  prohibited  by  Federal  law  does 
not  make  case  one  arising  under  Federal  Constitution  and  laws ;  State  v. 
Louisville  etc.  R.  Co.,  104  Miss.  416,  61  South.  426,  suit  to  enjoin  railroad 
from  engaging  in  intrastate  commerce  for  violation  of  law  prohibiting  re- 
moval of  suits  is  not  removable  upon  averment  of  removal  petition  that 
order  of  commission  sought  to  be  enforced  was  unreasonable  interfer- 
ence with  interstate  commerce. 

State  courts  may  decide  Federal  questions,  and  remedy  for  error  is  writ 
of  error. 

Approved  in  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  589,  113  C.  C.  A. 
460,  petition  to  seize  and  sell  vessel  under  mortgage  given  by  third  per- 
son, stating  that  Federal  marshal,  disregarding  State  law,  seized  and 
sold  vessel  without  reading  notice  of  special  mortgage  thereon,  does  not 
show  removable  controversy. 

Bight  of  court  to  exercise  Judicial  knowledge  is  subordinate  to  require- 
ments of  procedure. 

Approved  in  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis  etc.  Ry.,  192 
U.  S.  383,  48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  suit  against  railway 
company  for  value  of  registered  mail  package  does  not  arise  under  Fed- 
eral law;  Mutual  Ldfe  Ins.  Co.  v.  McGrew,  188  U,  S.  309,  312,  47  L.  Ed. 
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486»  23  Sap.  Ct.  379,  380,  holding  failure  to  olaim  under  treaty  cannot 
be  supplied  by  judicial  knowledge;  South  Carolina  v.  Virginia-Carolina 
Chemical  Co.,  117  Fed.  732,  holding  suit  against  foreign  corporation  for 
penalty  under  State  statute,  purporting  to  be  passed  under  police  power, 
Federal  laws  not  being  mentioned,  is  not  removable. 

When  police  power  and  commerce  power  come  into  coUisloa,  that  which 
is  not  supreme  must  give  way. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  880,  Laws  Wis. 
1905,  c.  19,  p.  37,  requiring  all  grain  passing  through  Superior  to  be  of 
certain  grade  and  weight  void ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  566, 
133  S.  W.  1013,  quashing  indictment  of  person  for  violating  law  prohibit- 
ing sale  of  intoxicating  liquor  within  four  miles  of  schoolhouse,  where  act 
closing  contract  of  sale  of  liquor  to  be  shipped  out  of  State  is  delivery 
to  common  carrier,  and  such  act  places  liquor  under  protection  of  inter- 
state commerce. 

183  U.  S.  191-216,  46  L.  Ed.  147, 22  Sup.  Ct.  74,  WILSON  BB08.  Y.  NELSON. 

Under  Bankruptcy  Act,  section  60,  preference  is  given  where  enforce- 
Qient  of  Judgment  gives  creditor  disproportionate  percentage  of  debt. 

Approved  in  Bradley  Timber  Co.  v.  White,  121  Fed.  784,  58  C.  C.  A. 
55  (affirming  White  v.  Bradley  Timber  Co.,  119  Fed.  989,  990),  holding 
failure  to  discharge  preference  obtained  by  legal  proceedings  within  five 
days  before  property  disposed  of  is  act  of  bankruptcy;  Morgan  v.  First 
Nat.  Bank,  145  Fed.  470,  76  C.  C.  A.  236,  execution  of  trust  deed  within 
four  months  prior  to  bankruptcy  proceeding,  to  secure  antecedent  debt, 
intended  to  and  operating  as  preference,  is  avoided  by  adjudication  of 
bankruptcy;  In  re  Ed.  W.  Wright  Lumber  Co.,  114  Fed.  1013,  holding 
execution  of  trust  deed  of  debtor's  property  for  claimant's  benefit,  to 
secure  bank's  claim  of  nineteen  hundred  and  forty-five  dollars,  and  claim- 
ant's nine  hundred  and  forty  dollars,  constituted  a  preference;  In  re 
Metzger  Toy  etc.  Co.,  114  Fed.  958,  holding  payment  to  claimants  made 
under  execution,  with  no  knowledge  of  insolvency,  constituted  preference 
under  section  60a,  Bankruptcy  Act  of  1898;  Gabriel  v.  Tonner,  138  Cal. 
65,  70  Pac.  1022,  holding  under  Bankruptcy  Act  of  1898,  §  60,  intent  of 
bankrupt  is  not  essential  element  of  preference;  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  68  Neb.  639,  99  N.  W.  677,  assignment  by  creditor  to 
purchaser  of  bankrupt's  property,  purchaser  to  withhold  sufficient  from 
purchase  price  to  satisfy  claim  creates  unlawful  preference. 

Distinguished  in  Thompson  v.  Fairbanks,  196  U.  S.  527,  49  L.  Ed.  586, 
25  Sup.  Ct.  306,  enforcement  of  lien  on  after-acquired  property  under 
chattel  mortgage  recorded  prior  to  passage  of  act  does  not  constitute 
preference  in  absence  of  intent  to  prefer  creditor;  In  re  Hunt,  139  Fed. 
289,  unrecorded  mortgage  not  required  to  be  recorded  by  New  York  law 
creates  valid  lien  if  executed  four  months  prior  to  bankruptcy;  Wilder 
v.  Watts,  138  Fed.  428,  430,  agreement  to  borrow  money  to  purchase 
goodS;  giving  lender'insurance  policy  on  goods  as  collateral,  is  equitable 
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assignment,  though  policies  not  actually  assigned  till  insolvency;  In.  re 
Vetterman,  135  Fed.  445,  creditor's  petition  in  involuntary  bankrupt 
proceeding,  alleging  that  attachment  has  been  made  but  not  showing 
disposition,  is  insufficient;  Thompson  v.  Fairbanks,  75  Vt.  373,  56  Atl.  15, 
holding  mortgage  lien  obtained  more  than  four  months  before  bankruptcy 
is  valid. 

Besnlt  to  creditor  is  essential  fact  under  Bankmpicy  Act. 

Approved  in  Long  v.  Farmers'  State  Bank,  147  Fed.  365,  9  L.  R.  A. 
(N.  S.)  585,  77  0.  C.  A.  538,  insurance  paid  to  bank  within  four  months 
prior  to  bankruptcy  proceeding  constitutes  preference  though  under  ante- 
cedent agreement  to  assign  policy  as  security  for  debt ;  In  re  Rung  Fur- 
niture Co.,  139  Fed.  527,  71  C.  C.  A.  342,  insolvent's  failure  to  discharge 
preference  constitutes  act  of  bankruptcy,  though  he  does  not  aid  creditor 
to  secure  preference;  Johnston  v.  Huff,  133  Fed.  707,  66  C.  C.  A.  534, 
where  debtor  gives  creditor  order  on  third  person  to  be  presented  on 
debtor's  nonpayment,  it  constitutes  preference  where  held  for  year  and 
presented  on  day  before  bankruptcy;  Bogen  &  Trummel  v.  Protter,  129 
Fed.  534,  64  C.  C.  A.  63,  permitting  creditor  to  levy  on  property  is  giving 
preference  constituting  act  of  bankruptcy  unless  discharged  five  days  be- 
fore time  for  sale. 

Distinguished  in  Hardy  v.  Gray,  144  Fed.  925,  75  C.  C.  A.  562,  to 
render  preference  voidable  under  act  of  July  1,  1898,  must  have  been 
intention  on  part  of  debtor  to  give  preference. 

Judgment  and  execution  upon  promissory  note  under  power  of  attorney 
given  years  before  are  pref erencot  where  debtor  falls  to  file  voluntary  peti- 
tion in  bankruptcy  at  least  five  days  before  sale  of  property. 

Approved  in  Page  v.  Rogers,  211  U.  S.  578,  68  L.  Ed.  S34,  29  Sup.  Ct. 
159,  deed  unrecorded  and  placed  in  escrow  more  than  four  months  before 
bankruptcy  and  delivered  within  that  period  is  preferential  jmyment 
within  bankruptcy  law;  Grandison  v.  National  Bank  of  Conunerce,  231 
Fed.  808,  where  corporation  more  than  four  months  before  bankruptcy 
authorized  assignment  of  accounts  receivable  to  president  to  secure  him 
for  indorsing  renewal  notes,  but  no  indorsement  was  made  until  within 
four  months  of  bankruptcy,  presumption  is  that  assignment  was  at  same 
time  as  indorsement,  and  transfer  is  preference ;  In  re  Herman,  207  Fed. 
599,  chattel  mortgage  given  to  secure  antecedent  indebtedness  and  which 
mortgagee  had  reasonabale  grounds  to  believe  would  operate  as  prefer- 
ence, was  voidable;  In  re  Truitt,  203  Fed.  553,  insolvent  debtor  con- 
fessing judgment  to  prefer  creditors  commits  act  of  bankruptcy;  Citi- 
zens' Banking  Co.  v.  Ravenna  Nat.  Bank,  202  Fed.  894, 121  C.  C.  A.  250, 
quaere,  whether  merely  permitting  execution  levy  on  real  estate  to  remain 
undisturbed  for  three  months  and  twenty-nine  days  is  act  of  bankruptcy ; 
In  re  Thomas,  199  Fed.  235,  mortgage  given  by  bankrupt  to  secure  prior 
debt  within  four  months  of  bankruptcy,  when  he  was  preparing  to  ab- 
scond without  paying  his  debts,  is  void,  though  given  pursuant  to  oral 
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agreement  made  at  time  money  was  advanced ;  Folger  y.  Putnam,  194  Fed. 
798, 114  C.  C.  A.  513,  insolvent  by  failing  to  discharge  attachment  five  days 
before  expiration  of  four  months  expires  from  date  of  attachment  com- 
mits  act  of  bankruptcy ;  Tilt  v.  Citizens'  Trust  Co.,  191  Fed.  449,  holding 
bank  taking  large  part  of  assets  of  lumber  company  within  four  months 
of  bankruptcy  of  such  company  had  reason  to  believe  lumber  company 
was  insolvent  and  intended  preference,  and  transfer  of  assets  was  void- 
able at  suit  of  bankrupt's  trustee;  In  re  Crafts-Biordan  Shoe  Co.,  185 
Fed.  935,  where  prior  to  bankruptcy  creditor  obtains  lien  by  attachment, 
and  property  is  sold  under  order  of  court,  not  to  satisfy  creditor's  claim, 
but  to  save  expense  in  keeping  property,  failure  of  bankrupt  to  discharge 
attachment  at  least  five  days  before  sale  is  not  preference,  and  did  not 
constitute  act  of  bankruptcy;  In  re  Smith,  176  Fed.  430,  mortgage  ex- 
ecuted by  insolvent  to  creditor  to  secure  debt  after  verdict  in  action  at 
law  by  another  creditor,  but  before  entry  of  judgment,  was  preference 
to  mortgagee  over  judgment  creditor  within  Bankruptcy  Act;  In  re 
Tupper,  163  Fed.  772,  insolvent  debtor  permitting  creditor  to  docket 
judgment  against  her  in  county  in  which  she  had  equity  in  real  estate, 
and  allowing  judgment  to  remain  lien  until  one  day  before  expiration  of 
four  months,  committed  act  of  bankruptcy;  In  re  Pollmann,  156  Fed. 
222,  lien  obtained  by  foreign  creditor,  unopposed  by  debtor,  within  four 
months  of  bankruptcy,  while  bankrupt  was  solvent,  on  property  of  debtor 
in  foreign  country  by  attachment  is  one  permitted  in  fraud  of  provisions 
of  bankruptcy  act,  and  creditor  is  not  entitled  to  prove  remainder  of 
claim  without  surrendering  amount  received;  In  re  Great  Western  Mfg. 
Co.,  162  Fed.  128,  81  C.  C.  A.  341,  mortgage  of  property  by  insolvent 
debtor  within  four  months  of  bankruptcy,  which  otherwise  constitutes 
voidable  preference,  is  not  deprived  of  that  character  by  fact  of  its 
execution  pursuant  to  contract  made  more  than  four  months  before 
bankruptcy;  In  re  Nusbaum,  152  Fed.  838,  failure  of  insolvent  to  dis- 
charge levy  five  days  before  sale  is  act  of  bankruptcy,  and  independent 
acts  of  bankruptcy  are  committed  on  each  succeeding  day  including  day 
of  sale;  Wilson  v.  Mitchell- Woodbury  Co.,  214  Mass.  517,  102  N.  E.  121, 
shipment  of  goods  by  insolvent  corporation  to  creditor  two  months  before 
bankruptcy  in  part  settlement  of  indebtedness  where  creditor  believed 
debtor  was  insolvent  and  debtor  knew  it  was  giving  creditor  advantage 
was  preference,  whether  intended  as  such  or  not;  McKahn  &  Bro.  v. 
Bledsoe,  22  Okl.  668,  132  Am.  St.  Rep.  665,  98  Pac.  922,  surety  on  note 
of  bankrupt  receiving  preferential  payments  on  account  with  bankrupt 
within  four  months,  having  paid  note,  cannot  prove  claim  without  sur- 
rendering preference. 

Distinguished  in  Debus  v.  Yates,  193  Fed.  432,  435,  437,  transfer  of 
lot  for  fifteen  hundred  dollars  within  four  months  of  bankruptcy  under 
prior  contract  of  sale  by  man  whose  business  aggregated  three  hundred 
thousand  dollars  in  year,  and  who  knew  of  insolvency  but  expected  to 
pay  out  until  ten  days  before  filing  petition,  was  not  preference. 
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Intent  to  give  preference  is  not  inferable  from  mere  inaction  (diisent- 
Ing  opinion). 

Distinguished  in  White  v.  Bradley  Timber  Co.,  119  Fed.  990,  holding 
failure  of  insolvent  corporation  to  cause  preference  to  be  vacated  by 
showing  claim  iUegal  or  by  paying  same  is  act  of  bankruptcy. 

What  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529. 

Miscellaneous.  Cited  in  Holt  v.  Henley,  193  Fed.  1021,  113  C.  C,  A. 
87,  to  point  that  an  act  of  Congress  may  to  some  extent  lawfully  affect 
rights  which  had  their  inception  before  its  passage;  Tatman  v.  Humphrey^ 

184  Mass.  362, 100  Am.  St  Rep.  562,  63  L.  R.  A.  738,  68  N.  E.  845,  unre- 
corded chattel  mortgage  given  as  preferencCi  transfer  dates  from  acqui- 
sition of  ix>ssession  under  it. 

183  U.  8.  216-297,  46  L.  Ed.  157,  22  Sup.  Ot.  Ill,  NATIOKAL  FOTTNBBT 
ft  PIPE  WORKS  V.  ONTARIO  WATER  8XJPPI.T  CO. 

Uncertainty  In  decree  may  be  determined  by  pleadings. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  178,  in  suit 
to  enjoin  enforcement  of  rate  statute,  upon  reversal  by  Supreme  Court 
of  decree  granting  injunction  court  may  retain  jurisdiction  after  dis- 
missal for  purpose  of  enforcing  claims  of  shippers  and  passengers  under 
injunction  bonds,  and  enjoin  such  claimants  from  suing  in  State  courts; 
Brown  v.  Fletcher,  182  Fed.  981, 105  C.  C.  A.  425,  decree  dismissing  suit 
for  want  of  prosecution,  although  other  grounds  were  urged  and  were 
discussed  in  opinion  of  court,  is  not  bar  to  second  suit ;  Millie  Iron  Min- 
ing Co.  V.  McKinney,  172  Fed.  46,  96  C.  C.  A.  156,  opinion  of  Circuit 
Court  made  part  of  record  by  inclusion  in  bill  of  exceptions  is  admissible 
in  evidence  in  another  case  to  determine  what  questions  were  concluded 
by  judgment ;  Stratton  v.  Essex  County  Park  Commission,  145  Fed.  437, 
decree  dismissing  bill  without  leave  to  institute  other  suit  may  be  shown 
by  extrinsic  evidence,  not  to  have  been  on  merit  when  pleaded  as  bar  to 
subsequent  suit;  United  States  v.  Norfolk  &  W.  Ry.  Co.,  114  Fed.  686, 
holding  where  final  judgment  has  been  appealed  from  and  pendency  of 
appeal  is  pleaded  to  second  mandamus  proceeding,  opinion  and  pleadings 
of  original  case  may  be  consulted;  Gainer  v.  Jones,  176  Ala.  418,  58 
South.  290,  decree  in  suit  for  specific  performance,  in  so  far  as  it  in- 
structs register  as  to  manner  of  stating  account,  is  interlocutory;  State 
V.  Seaboard  Air  Line  Ry.  Co.,  56  Fla.  681,  47  South.  990,  failure  of 
order  of  commission,  imposing  penalty  on  railroad  for  violation  of  rule 
relating  to  intrastate  freight,  to  show  point  of  destination,  is  cured  by 
declaration  clearly  designating  such  point;  dissenting  opinion  in  Wood 
V.  Wood,  134  Ala.  566,  33  South.  349,  majority  holding  decree  dismissing 
foreclosure  suit  without  ground  therefor  appearing  is  res  adjudieata  as 
to  question  of  indebtedness. 
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Judgment  In  credltorg'  suit  establishing  validity  of  title  is  conclasiTe  as 
to  ground  of  invalidity  not  presented* 

Approved  in  Radford  v.  Myers,  231  U.  S.  730,  58  L.  Ed,  456,  34  Sup. 
Ct.  249,  where  father  assigns  one-half  interest  to  claim  on  contract  to 
his  attorney  and  other  half  to  his  son,  and  son  assigns  his  interest  to 
attorney,  order  of  court  in  action  by  action  by  attorney  on  claim  in  which 
son  intervened,  upholding  assignment  of  son,  is  not  res  judicata  as  to 
father's  right  to  one-half  assigned  by  son  on  theory  tbat  attorney  held 
same  under  trust  agreement  to  pay  over  balance  after  discharging  indebt- 
edness ;  Yates  v.  Utica  Bank,  206  U.  S.  184,  51  L.  Ed.  1016,  27  Sup.  Ct. 
646,  dismissal  of  action  by  depositor  against  directors  to  recover  dam- 
ages for  violation  of  national  bank  on  theory  that  right  to  recover  was 
asset  of  bank  enforceable  only  by  receiver,  is  not  res  judicata  of  right  to 
recover  for  individual  loss  as  distinct  from  right  of  bank. 

Distinguished  in  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  547,  131 
C.  C.  A.  82,  person  subrogated  to  lien  of  first  mortgagee  on  tract  of  land 
and  having  second  and  third  mortgages  |is  not  estopped  by  dismissal 
of  suit  on  third  lien,  to  prosecute  other  liens  to  judgment* 

Decree  In  soit  assailing  foreclosure  bars  redemption  snit. 
Approved  in  Rew  v.  Independent  School  Dist.,  125  Iowa,  31,  106  Am. 
St.  Rep.  282,  98  N.  W.  803,  in  action  to  recover  interest  on  school  bonds 
in  State  court,  decision  of  Federal  court  in  action  between  same  parties 
involving  same  subject  is  res  adjudicata. 

Right  asserted  by  claimant  not  involving  Federal  question  will  not  be 
reviewed  by  Supreme  Court. 

Approved  in  Long  v.  Shepard,  241  U.  S.  652,  60  L.  Ed.  1222,  36  Sup.  Ct. 
722,  following  rule;  Radford  v.  Myers,  231  U.  S.  730,  58  Ii.  Ed.  457,  34 
Sup.-  Ct.  249,  whether  due  effect  was  given  by  State  court  to  judgment 
rendered  in  Federal  Circuit  Court  presents  Federal  question. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg* 
ments  of  State  courts.    Note,  68  L.  R.  A.  575. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529. 

183  U.  S.  238-240,  46  L.  Ed.  171,  22  Sup.  Ot.  120,  OAFITAZi  OITT  DAIST 
00.  Y.  OHIO, 

Statutes  relating  to  sale  of  oleomargarine  are  not  in  conflict  witb  com- 
merce clause  of  Federal  Oonstitntion. 

Approved  in  Price  v.  Illinois,  238  U.  S.  452,  50  L.  Ed.  1405,  35  Sup.  Ct. 
892,  upholding  pure  food  law  of  Illinois  of  1907  prohibiting  sale  of  food 
preservatives  containing  boric  acid;  Hammond  Packing  Co.  v.  Montana, 
233  U.  S.  333,  58  L.  Ed.  987,  34  Sup.  Ct.  596,  statute  of  Montana  impos- 
ing license  tax  on  sale  of  oleomargarine  without  taxing  sale  of  butter,  is 
valid;  Simpson  v.  Shepard,  230  U.  S.  411,  AniL  Oas.  1916A,  18,  48 
Ii.  R.  A.  (N.  S.)  1151,  33  Sup.  Ct.  729,  in  absence  of  congressional  action, 
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State  may  regulate  intrastate  rates  of  interstate  carriers,  although  rela- 
tions between  interstate  and  intrastate  rates  are  hereby  disturbed;  Mc- 
Crary  v.  United  States,  195  U.  S.  62,  49  L.  Ed.  98,  24  Sup.  Ct.  769, 
oleomargarine  colored  by  artificially  colored  butter  is  subject  to  tax 
under  act  of  August  2,  1886,  taxing  artificially  colored  oleomargarine; 
Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  583,  upholding  statute  of 
Arkansas  of  1907  prohibiting  contracts  for  sale  and  future  delivery 
of  stocks  on  margins;  Campbell. v.  Thomasville,  6  Ga.  App.  230,  231, 
64  S.  E.  823,  ordinance  of  Waycross  not  merely  regulating  but  prohibit- 
ing sale  of  "near  beer*'  is  void,  but  invalid  part  of  Thomasville  ordinance 
is  separable;  People  v.  Freeman,  242  111.  379,  17  AniL  Obm.  1098,  90 
N.  E.  368,  upholding  statute  of  1908  permitting  use  of  harmless  coloring 
matter  in  butter,  but  not  in  imitatiofi  butter  or  oleomargarine;  State  v. 
Armour  Packing  Co.,  124  Iowa,  329,  100  N.  W.  61,  prohibiting  under 
Code,  §§  2516,  2517;  2518,  manufacture  or  sale  of  oleomargarine;  People 
V.  Hinshaw,  135  Mich.  381,  97  N.  W.  769,  prohibiting  coloring,  of  vanilla 
extract  by  means  of  coal-tar  dye  under  Pub.  Acts  1895,  No.  193 ;  People 
v.  Rotter,  131  Mich.  254,  91  N.  W.  168,  upholding  Pub.  Acts  1901,  No.  22, 
prohibiting  manufacture  or  sale  of  colored  oleomargarine;  St.  Louis  v. 
PoUnsky,  190  Mo.  523,  2  L.  R.  A.  (N.  S.)  152,  89  S.  W.  626,  upholding 
right  of  city  to  pass  ordinance  forbidding  sale  of  colored  milk  or  cream ; 
Board  of  Health  v.  Schwarz  Bros.  Co.,  84  N.  J.  L.  502,  87  Atl.  148,  statute 
requiring  slaughter-houses  to  be  licensed  is  not  void  as  interference  with 
foreign  commerce,  where  meat  is  intended  only  for  export;  People  v. 
Von  Kampen,  210  N.  Y.  385, 104  N.  E.  943,  upholding  statute  forbidding 
manufacturers  of  imitation  butter  to  add  coloring  matter  to  make  it 
resemble  butter,  and  prohibiting  person  selling  substitute  butter  from 
selling,  giving  away  or  delivering  coloring  matter  therewith;  Colvill  v. 
Fox,  51  Mont.  78,  149  Pac.  498,  upholding  statutes  authorizing  State 
inspector  of  fruit  pests  to  destroy  infected  fruit;  State  v.  Dannenberg, 
151  N.  C.  723,  26  L.  R.  A.  (N.  S.)"^  890,  66  S.  E.  304,  upholding  city  ordi- 
nance imposing  license  tax  on  sale  of  "near  beer*' ;  Motlow  v.  State,  125 
Tenn.  582,  145  S.  W.  186,  upholding  act  of  1909  prohibiting  manufacture 
or  sale  of  intoxicating  liquor,  except  alcohol  of  188  proof  for  chemical, 
medical  and  other  specified  purposes. 

Oleomargarine  and  the  right  of  the  States  to  regulate  the  manufac- 
ture and  sale  of.    Note,  85  Am.  St.  Rep.  401,  408. 

Constitutionality  of  State  statutes  regulating  manufacture  or  sale 
of  oleomargarine.    Note,  2  Ann.  Oas.  451. 

Constitutionality  of  discriminations  in  food  laws.    Note,  34  L.  R.A. 
(N.  8.)  661. 

Fifth  amendment  1b  limitation  on  Federal  government,  not  on  States. 
Approved  in  Sinclair  v.  Gunzenhauser,  179  Ind.  110,  98  N.  E.  48,  hold- 
ing in  action  to  quiet  title  to  section  of  land  that  judgment  in  foreclosure 
suit  did  not  deprive  defendant  of  property  without  due  process,  on 
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theory  that  predecessors  in  interest  were  not  made  parties  to  such  fore- 
closure suit ;  Barrett  y.  State,  175  Ind.  116,  93  N.  E.  544,  upholding  law 
of  1907  regulating  width  of  entries  in  bituminous  mines,  and  exempting 
block  coal  mines  from  its  provisions;  Inland  Steel  Co.  v.  Yedinak,  172 
Ind.  433,  189  Am.  St.  Bep.  389,  87  N.  E.  234,  upholding  laws  regulating 
employment  of  minors  in  manufacturing  establishments ;  Pittsburgh  etc. 
Ry.  Co.  V.  Lightheiser,  168  Ind.  462,  78  N.  E.  1041,  upholding  Employers' 
Liability  Act  of  1893  making  railroad  or  other  corporation  operating 
within  State  liable  for  injuries  to  employees  resulting  from  negligence 
of  other  employees;  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231, 
upholding  statute  of  1901  authorizing  State  board  of  medical  examiners 
to  revoke  license  of  physician  guilty  of  felony  or  gross  immorality,  and 
providing  for  hearing  of  charges  by  board ;  State  v.  Buente,  256  Mo.  237, 
AniL  Oas.  1915D,  879,  165  S.  W.  342,  upholding  act  of  1909,  permitting 
conviction  of  lower  offense  in  higher  court  where  defendant  had  been 
bound  over  for  higher  offense  after  dismissal  of  lesser  offense,  in  lower 
court. 

Supreme  Oourt,  on  error  to  State  court,  will  not  review  Federal  qnes- 
tion  not  presented  in  State  court. 

Approved  in  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S.  641,  50  L.  Ed. 
901,  26  Sup.  Ct.  759,  following,  rule ;  Chesapeake  etc.  Ry.  Co.  v.  McDon- 
ald, 214  U.  S.  193,  53  L.  Ed.  964,  29  Sup.  Ct.  546,  Federal  Supreme  Court 
has  no  jurisdiction  to  review  decision  of  State  court  that  appeal  from 
order  refusing  to  remove  cause  to  Federal  court,  not  taken  within  statu- 
tory time,  does  not  bring  up  order  for  review;  Hulbert  v.  Chicago,  202 
U.  S.  281,  50  L.  Ed.  1029,  26  Sup.  Ct.  617,  cannot  base  writ  of  error  to 
Supreme  Court  on  mere  claim  of  unconstitutionality  of  statute  unsup- 
ported by  argument  or  authority;  Harding  v.  Illinois,  196  U.  S.  86,  49 
L.  Ed.  397,  25  Sup.  Ct.  176,  Federal  question  presumably  not  settled  by 
State  court  not  passed  on  because  of  failure  to  submit  authorities. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  E.  A.  526. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Fedei*al  Supreme  Court    Note,  63  L.  B.  A. 

85,  86,  46. 

183  U.  S.  249-262,  46  I«.  Ed.  177,  22  Sup.  Ot.  218,  OBEENE  ▼.  HEIOCEL. 
Court  commissioner  may  determine  existonce  of  probable  cause. 
Approved  in  United  States  v.  Greene,  146  Fed.  796,  797,  799,  evidence 
of  witness  taken  before  court  commissioner  in  removal  proceeding  where 
accused  present  is  admissible  in  subsequent  trial. 

It  must  be  presumed  that  evidence  before  commissioner,  approved  by 
judge,  establislied' probable  cause. 

Approved  in  United  States  v.  Yarborough,  122  Fed.  299,  holding  com- 
missioner holding  preliminary  examination  for  removal  to  another  dia* 
trict  should  transmit  to  judge  a  full  statement  of  proceedings. 
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Whether  jndge  making  order  of  removal  had  Jmisdictlon  cannot  be  re- 
viewed on  haheas  corpus. 

Approved  in  Heniy  v.  Henkel,  235  U.  S.  227,  230,  59  L.  Ed.  205,  206, 
35  Sup.  Ct.  54,  denying  habeas  corpus  to  release  person  committed  by 
district  judge  in  New  York  for  removal  to  District  of  Columbia  under 
indictment  for  refusal  to  make  disclosures  in  congressional  inquiry; 
Price  v.  Henkel,  216  U.  S.  492,  54  L.  Ed.  586,  30  Sup.  Ct.  257,  decision 
in  removal  proceedings  in  New  York  that  there  was  probable  cause 
for  removal  to  District  of  Columbia  is  not  reviewable  on  habeas  corpus, 
where  New  York  indictments  were  admitted  in  evidence  tending  to  show 
conspiring  if  any  was  done  in  New  York;  Tinsley  v.  Treat,  205  U.  S. 
30,  31,  51  L.  Ed.  694,  695,  27  Sup.  Ct.  430,  releasing  on  habeas  corpus 
person  ordered  removed  from  Virginia  to  Tennessee  for  trial  for  viola- 
tion of  Federal  Anti-trust  Act  of  1890,  where  evidence  to  rebut  prima 
facie  case  of  probable  cause  made  by  indictment  was  excluded;  United 
States  ex  rel.  Fong  On  v.  McCarthy,  228  Fed.  399,  denying  habeas  corpus 
to  release  Chinese  person  held  for  deportation,  where  appeal  lies  from 
decision  of  commissioner  to  judge  of  District  Court;  Benson  v.  Palmer, 
13  App.  D.  C.  573,  17  L.  R.  A.  (N.  S.)  1247,  discharge  by  writ  of  habeas 
corpus  does  not  operate  as  bar  to  further  proceedings  in  same  case; 
Farr  v.  Palmer,  24  App.  D.  C.  238,  holding  charges  in  indictment  found 
in  middle  district  of  Tennessee  for  fraitdulent  use  of  mails  in  selling 
bogus  degrees  of  law  college  are  sufficient  for  removal  of  accused  for 
trial  in  jurisdiction  where  indictment  was  found;  Ex  parte  Show,  4  Okl. 
Cr.  424,  113  Pac.  1066,  holding  information  charging  precinct  election 
inspector  of  depriving  person  of  his  vote  was  defective  for  failure  to 
allege  that  such  person  had  registered  as  voter  subsequently  to  adoption 
of  constitutional  amendment  prescribing  educational  qualification. 

Distinguished  in  Harlan  v.  McGourin,  218  U.  S.  446,  21  Ann.  Gas. 
849,  54  L.  Ed.  1105,  31  Sup.  Ct.  44,  denying  release  on  habeas  corpus 
of  person  convicted  in  Florida  of  conspiring  to  return  another  person 
to  peonage,  where  proceeding  was  under  valid  statute  and  court  did 
not  exercise  jurisdiction  in  excess  of  its  authority;  Tillinghast  v. 
Richards,  225  Fed.  234,  discharging  on  habeas  corpus  persons  indicted 
for  conspiracy  to  defraud  government  by  removing  oleomargarine  from 
factory  without  payment  of  tal,  where  overt  acts  alleged  had  no  con- 
nection with  conspiracy. 

Indictment  introduced  in  removal  proceedings  makes  prima  fade  case 
of  probable  cause. 

Approved  in  Green  v.  MacDougall,  199  U.  S.  601,  50  L.  Ed.  828,  26 
Sup.  Ct.  748,  following  rule;  Price  v.  Henkel,  216  U.  S.  491,  54  L.  Ed. 
585,  30  Sup.  Ct.  257,  holding  prima  facie  case  for  removal  made  by 
indictments  in  District  of  Columbia  is  not  destroyed  by  local  indict- 
ments in  district  of  New  York  where  removal  proceedings  were  held; 
Benson  v.  Henkel,  198  U.  S.  10,  49  L.  Ed.  922,  25  Sup.  Ct.  569,  in  re- 
moval proceedings  before  court  commissioner,  objection  cannot  be  made 
to  indictment  which  raises  interpretation  of  statute;  Beavers  v.  Henkel, 
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194  U.  S.  85,  87,  48  L.  Ed.  887,  888,  24  Sup.  €t.  605,  sufficiency  of  in- 
dictment to  show  probable  cause  in  removal  proceeding  cannot  be 
attacked  by  showing  grand  jury  had  insufficient  evidence;  Haas  v. 
Henkel,  166  Fed.  625,  separate  indictments  found  in  southern  district 
of  New  York  and  in  District  of  Columbia  charging  same  offense  are 
not  mutually  exclusive,  so  as  to  entitle  accused  to  discharge  on  both; 
Pereles  v.  Weil,  157  Fed.  421,  indictment  charging  defendants  with 
conspiracy  to  defraud  government  by  securing  patents  to  land  with 
money  furnished  by  corporation  and  conveying  land  to  corporation 
does  not  state  offense  under  section  5440,  Rev.  Stats.;  In  re  Benson 
130  Fed.  487,  sufficiency  of  indictment  is  to  be  determined  in  court  where 
it  was  found;  Benson  v.  Palmer,  31  App.  D.  C.  566,  567,  17  L.  R.  A. 
(N.  S.)  1247,  where  party  is  arrested  in  extradition  proceedings,  in- 
dictment found  and  bench  warrant  issued  in  jurisdiction  to  which  it 
is  sought  to  take  him  are  not  process  upon  which  he  is  arrested,  but 
evidence  upon  which  arrest  is  made;  Eureka  County  Bank  Habeas  Cor- 
pus Cases,  35  Nev.  119,  126  Pac.  667,  discharging  on  habeas  corpus 
person  charged  with  felony  and  bound  over  by  committing  magistrate, 
where  evidence  does  not  show  he  was  guilty  of  offense. 

Distinguished  in  dissenting  opinion  in  Benson  v.  Henkel,  198  U.  S. 
16,  49  L.  Ed.  924,  25  Sup.  Ct.  569,  majority  holding  objection  to  in- 
dictment raising  interpretation  of  statute  cannot  be  taken  in  removal 
proceeding  before  court  commissioner. 

Miscellaneous.  Cited  in  Leary  v.  United  States,  224  U.  S.  573, 
Ann.  Oas.  1913D,  1029,  56  L.  Ed.  891,  32  Sup.  Ct,  599,  holding  in  suit 
by  government  to  charge  defendant  with  trust  in  respect  to  funds  ob- 
tained by  another  through  fraud,  that  personal  representative  of  third 
person  claiming  interest  in  funds  was  entitled  to  intervene;  Ex  parte 
Black,  147  Fed.  841,  action  for  conspiring  to  defraud  government  out 
of  land  must  be  commenced  within  three  years  from  filing  affidavits  to 
consummate  fraud. 

183  U.  a  26S-277,  46  L.  Ed.  190,  22  8np.  Ot.  102,  THE  KENSINGTON. 
As  a  general  role,  the  lex  led  governs  contracts. 
Approved  in  Smith  v.  Ingram,  130  N.  C.  104,  40  S.  E.  985,  holding 
deed  executed  in  South  Carolina  covering  lands  situated  in  North  Caro- 
lina is  construed  by  North  Carolina  laws  and  must  be  acknowledged 
separately  by  wife. 

Law  of  place  where  Injury  occurs  defines  rights  of  parties. 
Approved  in  Grosman  v.  Union  Trust  Co.,  228  Fed.  612,  contract  made 
in  Illinois  by  married  woman  living  in  Texas,  whereby  she  became  surety 
for  her  husband,  is  contrary  to  public  policy  under  act  of  Texas  of  1913 
and  cannot  be  enforced  in  Federal  court  in  Texas ;  Smith  v.  Atchison 
etc.  By.  Co.j  194  Fed.  81,  114  C.  C.  A.  57,  upholding  waiver  of  liability 
for  injuries  printed  on  back  of  pass  delivered  to  employee  in  Kansas 
as  valid  under  law  of  Oklahoma,  where  accident  occurred;  Southern 
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Express  Co.  v.  Hanaw,  134  Ga.  452,  458,  137  Am.  St  Rep.  227,  67  S.  E. 
947,  950,  holding  stipulation  making  arbitrary  limitation  of  liability 
for  negligence  in  express  company's  contract  made  in  New  York  re- 
lating to  shipment  to  point  in  this  State  is  void,  as  against  public 
policy;  Lake  Shore  etc.  Ry.  Co.  v.  Teeters,  166  Ind.  343,  5  L.  R.  A. 
(N.  S.)  426,  77  N.  E.  602,  provision  of  interstate  contract,  valid  in 
New  York  where  made  limiting  liability  of  railroad  transporting  care- 
taker of  livestock,  is  against  public  policy  of  Indiana  and  will  not 
be  enforced  in  action  for  injuries  occurring  in  Indiana;  American 
Radiator  Co.  v.  Rogge,  86  N.  J.  L.  440,  92  Atl.  87,  7  N.  C.  C.  A.  150, 
refusing  to  enforce  New  York  law  and  allowing  recovery  under  Work- 
man's Compensation  Act  of  New  Jersey  of  1911,  for  death  of  servant 
in  New  Jersey  where  contract  for  work  to  be  performed  in  New  York 
and  New  Jersey  was  made  in  New  York;  International  etc.  R.  Co.  v. 
Van  de venter,  48  Tex.  Civ.  369,  107  S.  W.  561,  contract  made  in  Indiana 
restricting  carrier's  liability  for  negligence  respecting  shipment  to 
Texas  will  not  be  enforced  in  Te^was  for  injury  occurring  there;  Adams 
Express  Co.  v.  Green,  112  Va.  530,  72  S.  E.  104,  provision  of  express 
company's  receipt  issued  in  New  York  on  shipment  of  goods  to  this 
State  limiting  liability  to  fifty  dollars,  though  valid  in  New  York,  is 
void  under  provision  of  Virginia  Code  of  1904;  Carstens  Packing  Co. 
V.  Southern  Pac.  Co.,  58  Wash.  247,  27  L.  R.  A.  (N.  S.)  976,  108  Pac. 
616,  refusing  to  enforce  limitation  of  liability  of  carrier  of  livestock 
for  gross  negligence  as  against  public  policy  of  State  under  act  of 
1907,  though  valid  in  State  where  contract  was  made;  Fox  v.  Postal 
Telegraph  Cable  Co.,  138  Wis.  652,  653,  28  L.  R.  A.  (N.  S.)  490.  120 
N.  W.  400,  401,  holding  provision  of  contract,  valid  in  State  where 
made,  limiting  liability  of  telegraph  company  for  damages  resulting 
from  delay  in  delivery  of  message  is  void  as  against  public  policy  under 
statute  of  1898. 

Distinguished  in  Shelton  v.  Canadian  etc.  Ry.  Co.,  189  Fed.  158,  con- 
tract made  in  Canada  governing  shipment  between  Canadian  points  and 
limiting  liability  for  injuries  to  caretaker  of  livestock  traveling  on  free 
pass  is  not  against  public  policy  under  law  of  Canada  and  will  be  en- 
forced in  action  in  Federal  court  in  Minnesota,  though  contrary  to 
public  policy  of  Minnesota;  Atchison  etc.  Ry.  Co.  v.  Rodgers,  16  N.  M. 
130,  113  Pac.  808,  holding  contract  limiting  liability  to  agreed  valuation 
on  shipment  of  mules  from  Kansas  to  New  Mexico  void  under  Kansas 
statute  of  1883. 

Law  governing  validity  of  contract  limiting  common-law  liability  of 

carrier  of  goods.    Note,  4  Ann.  Gas.  1108. 
Conflict  of  laws  as  to  carrier's  contracts.    Note,  63  L.  R.  A.  523,  628, 

630. 

Arbitrary  limitation  of  liahility  of  carrier  without  opportunity  to  in-' 
crease  amount  by  additional  proportional  payment,  is  void. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Aitken,  196  U.  S.  598,  49 
L.  Ed.  614,  25  Sup.  Ct.  317,  owner  of  vessel  liable  for  sinking  of  ship  in 
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port  due  to  hurried  and  imprudent  unloading;  The  Southwark,  191  U.  S. 
17,  48  L.  Ed.  72,  24  Sup.  Gt.  6,  holding  stipulations  in  bill  of  lading 
cannot  relieve  carrier  of  duty  to  furnish  seaworthy  vessel  including  safe 
refrigerating  apparatus ;  The  Morro  Castle,  168  Fed.  557,  upholding  lim- 
itation of  liability  in  steamship  tii^ket  to  one  hundred  dc^lars  for  loss 
of  baggage;  The  Fri,  154  Fed.  338,  83  C.  C.  A.  205,  where  charter- 
party  gives  to  charterer  full  capacity  of  ship,  owner  is  not  common  car- 
rier, but  bailee  for  hire,  and  contract,  to  which  Harter  Act  has  no  appli- 
cation, relieving  ship  owner  from  liability  for  carelessness  of  employees 
is  not  contrary  to  public  policy;  Weinberger  v.  Compagnie  etc.  Trans- 
atlantique,  146  Fed.  517,  provision  in  ticket  for  carrying  six  passengers 
limiting  carrier's  liability  to  one  hundred  dollars,  void  where  not  pointed 
out  to  passengers ;  The  Minnetonka,  146  Fed.  512, 77  C.  C.  A.  217,  affirming 
132  Fed.  58,  holding  condition  in  ticket  limiting  liability  of  steamship  com- 
pany to  one  hundred  dollars  for  loss  due  to  ship  owner's  default  will 
not  be  enforced;  Northern  Pac.  Ry.  Co.  v.  Kempton,  138  Fed.  999,  71 
C.  C.  A.  246,  stipulation  in  contract  limiting  time  to  sixty  days  for  bring- 
ing action  for  damages  resulting  in  delay  in  shipping  cattle  will  not  be 
enforced  in  Montana  though  enforceable  where  made  in  Minnesota;  The 
Manitou,  116  Fed.  62,  holding  ezceptiotis  in  bill  of  lading  brought  into 
operation  by  negligence  of  ship  owner  or  his  servants  are  of  no  avail  in 
this  country;  Boering  v.  Chesapeake  etc.  Ry.  Co.,  20  App.  D.  C.  509, 
upholding  limitation  of  liability  printed  on  back  of  free  pass,  exempt- 
ing carrier  from  liability  for  results  of  its  own  negligence ;  Atlanta  etc. 
R.  Co.  V.  Jacobs'  Pharmacy,  135  Ga.  113,  68  S.  E.  1039,  carrier  may  by 
contract  relieve  itself  from  liability  as  insurer,  but  not  from  liability  for 
damages  resulting  from  its  own  negligence;  Cleveland  etc.  Ry.  Co.  v. 
Druien,  118  Ky.  245,  80  S.  W.  780,  carrier  limiting  liability  by  contract 
on  shipment  of  goods  from  Illinois  to  Kentucky  cannot  be  sued  in  Ken- 
tucky for  loss  of  goods  in  Illinois;  Robert  v.  Chicago  etc.  R.  Co.,  148 
Mo.  App.  112,  127  S.  W.  930,  passenger  buying  ticket  from  California 
to  St.  Louis  and  return  limiting  liability  for  loss  of  baggage,  where  car- 
rier had  no  unrestricted  liability  ticket  on  sale,  may  recover  for  loss  free 
from  limitations;  International  etc.  R.  Co.  v.  Vandeventer,  48  Tex.  Civ. 
368,  107  S.  W.  561,  holding  carrier  cannot  limit  liability  for  damage  to 
interstate  shipment  resulting  from  its  own  negligence;  Buck  v.  Oregon 
etc.  Navigation  Co.,  53  Wash.  116,  101  Pac.  492,  holding  provision  in 
contract  requiring  shipper  of  livestock  to  inspect  cars  and  stockyards  did 
not  require  such  careful  inspection  as  would  disclose  bent  hook  on  gate, 
and  allowing  recovery  for  damage  resulting  from  escape  of  stock. 

Distinguished  in  Santa  Fe  etc.  Ry.  Co.  v.  Grant  Bros.  Constr.  Co.,  228 
U.  S.  184,  67  L.  Ed.  791,  33  Sup.  Ct.  474,  upholding  stipulation  in  con- 
tract made  by  railroad  for  construction  work  to  the  effect  that  contractor, 
in  consideration  of  reduced  rates  for  transportation  of  supplies  and 
employees,  will  assume  risk  for  damage  including  that  caused  by  rail- 
road's negligence ;  The  Cretic,  224  Fed.  219,  provision  in  steamship  ticket 
limiting  property  of  carrier  to  one  hundred  dollars  for  loss  of  baggage, 
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unless  higher  value  is  declared  and  additional  payment  made,  is  valid; 
George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.,  189  Fed.  664,  110  C.  C.  A. 
645,  upholding  provision  of  bill  of  lading  limiting  liability  of  carrier 
to  declared  value,  to  which ,  shipper  assents  in  consideration  of  reduced 
rate;  Bachman  v.  Clyde  S.  S.  Co.,  152  Fed.  404,  405,  81  C.  C.  A.  629, 
upholding  stipulation  in  steamship  ticket  limiting  liability  for  baggage  to 
one  hundred  dollars  unless  excess  freight  is  paid ;  Duncan  v.  Maine  Cent. 
R.  R.  Co.,  113  Fed.  608,  holding  person  riding  on  free  pass  assenting  to 
condition  that  he  should  assume  risk  cannot  recover  for  injury  for  negli- 
gence of  carrier's  servants ;  Gardiner  v.  New  York  Cent.  etc.  R.  Co.,  201 
N.  Y.  395,  Atm.  Gas.  1912B»  281,  34  L.  B.  A.  (N.  8.)  826,  94  N.  E.  878, 
upholding  provision  in  ticket  sold  at  reduced  rate  limiting  baggage  to 
wearing  apparel  and  liability  of  carrier  to  fifty  dollars. 

Validity  and  effect  of  stipulating  in  ocean  steamship  ticket  limiting 
liability  for  passenger's  baggage.    Note,  9  Ann.  Oas.  914,  915. 

Limitation   of   carrier's   liability   for   baggage.    Note,   19  L.  B.  A. 
(N.  S.)  1009. 

183  U.  8.  278-290,  46  L.  Ed.  196,  22  8up.  Ct.  213,  OBB  ▼.  OILBCAK. 

Inheritance  tax  law  of  New  York  of  1897  Is  not  violation  of  Fourteenth 
Amendment. 

Approved  in  Gillup  v.  Schmidt,  183  U.  S.  307,  46  L.  Ed.  218,  22  Sup. 
Ct.  164,  holding  nonresident  executor  who  appeared  was  accorded  due 
process  although  Indiana  Statutes,  §  8660,  for  listing  of  omitted  prop- 
erty provides  no  notice  to  nonresidents;  Attorney  General  v.  Stone, 
209  Mass.  191,  96  N.  E.  397,  upholding  statute  of  1902  providing  that 
collateral  inheritance  tax  shall  not  be  assessed,  as  to  estates  limited  over 
after  preceding  estate,  until  rig^ht  of  possession  accrues;  People  v. 
Reardon,  184  N.  Y.  450,  112  Am.  8t.  Rep.  640,  77  N.  E.  976,  upholding 
Laws  1906,  c.  241,  §§  316,  324,  imposing  tax  on  transfers  of  stock  of 
domestic  or  foreign  corporation;  Matter  of  Delano,  176  N.  Y.  493,  68 
N.  E.  872,  upholding  Laws  1896,  p.  868,  as  amended  1897,  imposing  tax 
on  transfer  of  property  by  will,  or  intestate  law,  or  by  exercise  of  power 
of  appointment;  Harvey  Coal  etc.  Co.  v.  Dillon,  69  W.  Va.  639,  6  L.  R.  A. 
(N.  S.)  628,  63  S.  E.  943,  upholding  act  of  1905,  taxing  chattels  real;  * 
dissenting  opinion  in  Opinion  of  the  Justices,  196  Mass.  626,  86  N.  E. 
554,  majority  holding  legislature  may  impose  tax  on  sales  of  certificates 
of  stock  of  domestic  and  foreign  corpoi*ations. 

Constitutionality  of  succession  taxes.    Note,  33  L.  B.  A.  (N.  8.)  698, 
599. 

Decision  of  State  court  that  exercise  of  power  of  appointment  subjects 
grantees  to  transfer  tax  is  binding  on  Federal  Supreme  Court. 

Approved  in  Chanler  v.  Kelsey,  206  U.  S.  476,  477,  51  L.  Ed.  888,  27 
Sup.  Ct.  660,  following  decision  of  State  court  and  holding  imposition 
of  inheritance  tax  under  New  Yoi^  law  of  1897  upon  exercise  of  power 
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of  appointment  created  prior  to  aet  does  not  deprive  person  taking  by 
appointment  of  his  property  without  due  process  of  law;  Bumham  v. 
Stevens,  212  Masa.  167,  98  N.  £.  604,  where  grantor  conveyed  property 
in  trust  to  his  sbn  for  son's  children  and  grandchildren,  as  son  might 
direct  by  will  or  in  absence  of  will  in  equal  jmrts,  and  son  died  intestate, 
leaving  three  children,  transfer  of  trust  estate  is  subject  to  inheritance 
tax;  In  re  Kidd's  Estate,  188  N.  Y.  279,  80  N.  E.  926,  where  beneficiaries 
under  will  were  declared  trustees  of  property  for  testator's  stepdaughter, 
devolution  of  property  to  latter  was  under  will  and  subject  to  inheritance 
tax. 

Distinguished  in  dissenting  opinion  in  Chanler  ▼.  Kelsey,  205  U.  S. 
481,  482,  61  L.  Ed.  889,  890,  27  Sup.  Ct.  560,  majority  following  decision 
of  State  court  and  holding  imposition  of  inheritance  tax,  under  New  York 
law  of  1897,  upon  exercise  of  power  of  appointment  created  prior  to  act, 
does  not  deprive  person  taking  by  appointment  of  his  property  without 
due  process  of  law. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  675,  676. 
Inheritance  pr  succession  tax  on  property  covered  by  power  of  ap- 
pointment.   Note,  83  L.  R.  A.  (N.  8.)  843. 

Succession  tax  Is  not  direct  tax  upon  iiroperty,  but  tax  on  privilege,  and 
may  be  Imposed  on  secnilties  exempt  from  property  tax. 

Approved  in  Washington  County  Hospital  Assn.  v.  Mealcy's  Estate, 
121  Md.  281,  Ann.  Gas.  1916B,  1060,  48  L.  R.  A.  (N.  8.)  373,  88  Atl.  139, 
collateral  inheritance  tax  is  tax  on  right  of  succession,  not  on  property, 
and  bequests  of  remainders  to  hospital  association  and  library,  exempt 
from  property  tax,  are  subject  to  inheritance  tax. 

Inheritance  taxation,  its  leading  features.    Note,  127  Am.  St^  Rep. 

1066,  1071. 
Nature  of  inheritance  tax.    Note,  33  L.  R.  A.  (N.  8.)  609. 
Liability  of  transfer  of  United  States,  and  other  governmental  bonds 

or  securities  to  succession  tax.    Note,  6  Ann.  Gaa.  874. 
Applicability  of  general  tax  exemptions  to  inheritance  or  succession 

taxes.    Note,  23  L.  R.  A.  (N.  8.)  1208. 
Whether  general  exemption  from  taxation  comprehends  death  duties. 
Note,  1  B.  R.  0.  880. 

Bx  post  facto  provision  of  Federal  Oonstltntlon  relates  to  criminal  cases 
only  and  tax  law,  retroactive  in  effect.  Is  not  ex  post  facto. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  153,  66  L.  Ed. 
164,  31  Sup.  Ct.  171,  provisions  of  Revenue  and  Taxation  Act  of  Ken- 
tucky 1906,  as  construed  by  highest  court  of  State,  does  not  involve 
penalties  or  punishments  of  criminal  nature  and  is  not  invalid  as  ex  post 
facto. 

Prospective  or  retroactive  operation  of  succession  tax  acts.    Note, 
2  Ann.  Oaa.  609. 

XVIII— 58 
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183  U.  8.  290-299,  46  L.  Sd.  203,  22  Snp.  Ot.  107»  SOHBJldPflOHEB  ▼. 
STOCKTON. 

Statute  of  UmltationB  does  not  nm  againat  Indian  or  bis  liein  ao  long 
as  land  la  inalienable. 

Distinguished  in  Redwine  v.  Ansley,  32  Okl.  329,  122  Pac.  684,  under 
Atoka  Agreement,  allotted  lands  having  passed  to  heirs  of  deceased,  can- 
not be  sold  by  creditors  of  deceased  to  satisfy  debts  incurred  before 
lands  were  alienable. 

Indians  in  tribal  relations  are  not  ^argeable  with  lacbes,  but  tbey  lose 
sncli  Immtinity  upon  becoming  dtisemi. 

Approved  in  Little  Bill  v.  Swanson,  64  Wash.  664, 117  Pac.  486,  where 
Indian  claiming  to  be  heir  of  Indian  dying  intestate  in  1888  goes  into 
possession  and  is  awarded  land  by  commissioner  in  1901,  suit  by  Indian 
citizen  to  recover  land  in  1905  from  such  claimant's  grantee  is  barred 
by  laches. 

Deed  valid  upon  its  face  received  in  good  faith  without  notice  of  de- 
fect in  title  of  grantor  constitntes  color  of  title. 

Approved  in  Montoya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  383,  120 
Pac.  688,  under  section  2937  of  Laws  of  1897,  possession  under  color 
of  title  of  part  of  tract  conveyed  by  Mexican  grant  extends  to  exterior 
boundaries  of  lands  described  in  conveyance. 

Possession  under  deed  of  Indian  possessed  of  fee  is  under  color  of  title. 
Approved  in  Dunbar  v.  Green,  66  Kan.  566,  72  Pac.  246,  holding  fact 
that  litigant  is  tribal  Indian  does  not  excuse  delay  of  twenty-one  years 
before  questioning  deed. 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  706,  714,  718. 

Violation  of  restriction  on  alienation  rendering  deed  void  does  not  re- 
dound to  benefit  of  United  States. 

Approved  in  United  States  v.  Allen,  171  Fed.  913,  925,  under  act  of 
Congress  of  1901  declaring  Indians  of  Indian  Territory  citizens  witb  full 
power  to  maintain  suits  to  protect  their  rights.  United  States  cannot  sue 
to  cancel  conveyances  of  allotted  lands ;  United  States  v.  Auger,  153  Fed. 
672,  patent  of  land  to  Chippewa  Indians  divests  United  States  of  title, 
notwithstanding  restriction  on  alienation,  and  government  cannot  sue  to 
recover  value  of  timber  cut  from  allotment;  Western  Inv.  Co.  v.  Tiger,  21 
Okl.  636,  96  Pac.  604,  Creek  Indian  executing  conveyance  of  land  in- 
herited from  full  blood  Creek  relatives  without  approval  of  secretary 
conveys  good  title,  where  five  years  necessary  for  removal  of  restriction 
on  alienation  under  Supplemental  Creek  Agreement  of  1902  had  elapsed. 

183  U.  S.  300-307,  46  L.  Ed.  207,  22  Sup.  Ot.  162,  GALLUP  ▼.  SCHMIDT. 
Assessment  by  auditor  is  prima  facie  correct. 
Approved   in  Branson  v.  Starbuck,  32  Ind.  App.  463,  70  N.  E.  165, 
assessment  of  omitted  personal  property  by  auditor  will  stand  unless 
overthrown  by  preponderance  of  evidence. 
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Due  pxooetf  is  accorded  Uttgants  if  they  have  opportunity  to  questioii 
aBsessmeiit. 

Approved  in  Wilson  v.  Standifer,  184  U.  S.  415,  46  L.  Ed.  619,  22 
Sup.  Ct.  390,  upholding  Texas  act  of  March  25,  1897,  authorizing  for- 
feiture of  lands  bought  of  State  without  judicial  hearing  on  default, 
where  purchaser  may  sue  to  show  payment;  St.  Louis  ete.  Ry,  Co.  v. 
Davis,  132  Fed.  633,  upholding  assessment  of  railroad  property  by  State 
board  under  Sand.  &  H.  Dig.,  §§  6464,  6473,  providing  time,  place  and 
public  hearing. 

Situs  of  personal  property  of  decedent  for  purposes  of  taxation. 
Note,  20  AmL  Oas.  729. 

Situs  for  property  taxation  as  between  different  States  or  countries 
of  personalty  held  by  testamentary  trustees  or  by  eiecutor  or 
administrator.    Note,  L.  B.  A.  19160,  958. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinances. 
Note,  19  Ann.  Oas.  178. 

Who  may  object  to  statute  as  containing  unconstitutional  discrimi- 
nation.   Note,  32  L.  B.  A.  (N.  8.)  956,  957,  960. 

183  U.  8.  308-365,  46  L.  Ed.  213,  22  8up.  Ot.  133,  NOBTHEBN  A8SUEAK0E 
00.  ▼.  GBAKD  VIEW  BLDO.  A88K. 

Parol  evidence  is  inadmissible  to  vary  insurance  contract. 
Approved  in  Lumber  Underwriters  v.  Rife,  237  U.  S.  609,  59  L.  Ed. 
1143,  35  Sup.  Ct.  717,  provision  in  policy  of  insurance  cannot  be  varied 
by  parol  evidence  that  insurer  knew  condition  was  being  violated  and 
had  been  violated  in  prior  policy ;  Penman  v.  St.  Paul  Fire  etc.  Ins.  Co., 
216  U.  S.  318,  322,  54  L.  Ed.  496,  498,  30  Sup.  Ct.  312,  construing  insur- 
ance policy  so  as  to  include  blasting  powder  in  prohibition  to  keep  explo- 
sives on  premises;  Luckett-Wake  Tobacco  Co.  ▼.  Globe  etc.  Kre  Ins. 
Co.,  171  Fed.  149,  condition  in  policy  exempting  risk  of  loss  by  riot  is 
binding,  and  fact  that  agent  urged  such  danger  as  inducement  to  procure 
insurance  is  not  waiver  of  condition;  Perry  v.  London  Assur.  Corp.,  167 
Fed.  905,  909,  93  C.  C.  A.  302,  policy  of  insurance  on  sawmill  is  avoided 
by  breach  of  condition  against  mortgaging  property;  Scottish  Union  etc. 
Ins.  Co.  V.  Encampment  Smelting  Co.,  166  Fed.  234,  235,  236,  92  C.  C.  A. 
139,  fact  that  insured  made  proof  of  loss  under  one  policy  does  not 
authorize  recovery  on  other  policies  of  same  company  requiring  proof 
of  facts,  and  failure  to  make  proof  is  not  waived  by  agent  having  no 
authority  to  waive  condition ;  Western  Sugar  Ref .  Co,  v.  Helvetia-Swiss 
Fire  Ins.  Co.,  163  Fed.  645,  insured  cannot  sue  undisclosed  principal  on 
insurance  policies  issued  by  another  company  acting  as  agent ;  Mulrooney 
V.  Royal  Ins.  Co.,  157  Fed.  604,  606,  609,  provision  of  insurance  policy 
on  stock  of  merchandise  against  encumbrance  by  chattel  mortgage  was 
not  waived  by  indorsement  authorizing  assignment,  and  such  indorse- 
ment could  not  be  varied  by  parol  evidence  showing  agents  consented  to 
mortgage;  Aachen  etc.  Fire  Ins.  Co.  v.  Morton,  156  Fed.  656,  IS  Ann. 
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Oas.  692,  15  L,  B.  A.  (N.  8.)  156»  84  C.  C.  A.  366,  holding  lost  policy 
receipt  did  not  operate  in  terms  as  cancellation  and  surrender  of  policy 
and  not  deciding  whether  its  terms  can  be  varied  by  parol  evidence,  in 
action  to  cancel  policy  barred  by  limitations;  St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Penman,  151  Fed.  964,  81  C.  C.  A.  151,  admission  of  evidence,  in 
action  on  fire  policy  that  agent  knew  building  was  to  be  occupied  by 
miners  as  tenants  and  that  they  customarily  kept  blasting  powder  in 
dwellings,  was  error;  Kentucky  Vermillion  etc,  Co.  v.  Norwich  etc.  Ins. 
Co.,  146  Fed.  701,  77  C.  C.  A.  121,  provision  that  when  property  idle 
constant  day  and  night  watchman  should  be  kept  on  duty  is  not  ambigu- 
ous, and  parol  evidence  to  explain  meaning  inadmissible;  Connecticut 
Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889,  892,  893,  894,  895,  896,  4  L.  B.  A. 
(N.  S.)  758,  73  C.  C.  A.  Ill,  provision  providing  for  forfeiture  on  change 
of  occupants  cannot  be  waived  by  oral  contract  with  agent  in  absence  of 
fraud;  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  500,  501, 
502,  9  L.  B.  A.  (N.  S.)  438,  71  C.  C.  A.  21,  provision  that  policy  shall 
be  void  where  property  insured  is  encumbered  cannot  be  waived  by  show- 
ing agent  had  knowledge;  Blue  Mt.  Iron  etc.  Co,  v.  Portner,  131  Fed. 
60,  65  C.  C.  A.  295,  parol  evidence  of  judge  inadmissible  to  show  ground 
for  written  order  appointing  receiver;  Missouri  Pac.  Ry.  Co.  v.  Western 
Assur.  Co.,  129  Fed.  613,  forfeiture  for  failure  to  provide  proof  of  loss 
in  sixty  days  not  waived  by  commencing  negotiations  for  settlement; 
Modem  Woodmen  v,  Tevis,  117  Fed.  370,  372,  373,  374,  54  C.  a  A.  293, 
holding  clerk  of  local  camp  of  Woodmen  cannot  under  by-laws  of  order 
bind  society  by  extending  time  or  waiving  default  of  payment  of  assess- 
ments ;  Fidelity  &  Casualty  Co.  v.  Fresno  Flume  &  Irr.  Co.,  161  Cal.  471, 
474,  87  L.  R,  A.  (N.  S.)  322,  119  Pac.  647,  649,  insurance  policy,  ac- 
cepted but  not  signed  by  insured,  is  conclusive  upon  both  parties  under  sec- 
tion 5198  of  Civil  Code;  Carroll  v.  Hartford  Fire  Ins.  Co.,  28  Idaho,  474, 
154  Pac.  987,  acceptance  of  premium  and  delivery  of  policy  waives  for- 
feiture for  breach  of  condition  that  interest  must  be  sole  and  conditional 
ownership  where  agent  knew  interest  was  that  of  mortgagee;  Collins  v. 
Metropolitan  Life  Ins.  Co.,  32  Mont.  343,  108  Am.  St  Bep.  578,  80  Pac. 
612,  provision  that  forfeiture  for  nonpayment  can  be  waived  by  writing 
signed  by  officer,  statement  by  local  officer  that  premium  could  be  paid 
late  does  not  bind  company;  Stemaman  v.  Metropolitan  Life  Ins.  Co., 
170  N.  Y.  39,  62  N.  E.  772,  holding  applicant  may  show  answers  given 
to  medical  examiner  who  failed  to  record  them,  although  latter  was 
agreed  upon  as  agent  of  insured;  Phoenix  Ins.  Co.  v.  Ceaphus,  29  Okl. 
612,  613,  614,  119  Pac.  585,  parol  evidence  is  inadmissible  to  establish 
waiver  of  condition  requiring  fee-simple  interest  in  property  insured,  by 
showing  that  agent  had  knowledge  of  ownership  of  property  by  wife  of 
insured;  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  12,  17,  83  Pac. 
921,  923,  and  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  L.  399,  62 
L.  B.  A.  774,  55  Atl.  297,  both  holding  policy  making  statements  in  appli- 
cation warranties  and  part  of  contract  is  void  where  false  answer  given ; 
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Moorehead  v.  Davis,  13  Okl.  168,  73  Pac.  1104,  where  contract  made  with 
party,  parol  evidence  inadmissible  to  show  that  it  was  made  with  firm; 
Liverpool  etc.  Ins.  Co.  v.  Richardson  Lumber  Co.,  11  Okl.  603,  604,  627, 
69  Pac.  943,  944,  953,  agent  cannot  orally  waive  condition  in  policy 
requiring  clear  space  two  hundred  feet  wide  between  lumber  and  mill; 
New  York  Life  Ins.  Co.  v.  Franklin,  118  Va.  425,  87  S.  E.  587,  in 
action  on  antedated  life  policy,  testimony  of  witness  acting  for  in- 
surer's agent  in  negotiations  with  insured  was  inadmissible  to  show 
that  he  had  told  insured  policy  would  remain  in  force  for  period  longer 
than  was  fact  under  antedating  device;  Granite  Bldg.  Co.  v.  Saville,  101 
Va.  223,  43  S.  E.  353,  holding  where  employer  is  required  by  suretyship 
contract  to  give  notice  of  default  of  employee,  such  notice  is  a  condition 
precedent  to  recovery;  Oliker  v.  Williamsburgh  City  Fire  Ins.  Co.,  72 
W.  Va.  442,  Ann.  Oas.  1915D,  914,  78  S.  E.  748,  holding  parol  evidence 
is  inadmissible  to  vary  terms  of  insurance  contract,  and  denying  recovery 
on  policy  containing  condition  against  encumbrances  for  breach  of  such 
condition ;  Maupin  v.  Scottish  Union  &  Nat.  Ins.  Co.,  53  W.  Va.  561, 563, 
45  S.  E.  1005, 1006,  holding  inadmissible  parol  evidence  of  oral  waiver  of 
^'iron-safe  clause''  by  soliciting  agent;  Medley  v.  German  etc.  Ins.  Co., 
55  W.  Va.  351,  353,  47  S.  E.  105,  106,  provision  that  policy  shall  be  for- 
feited by  notice  of  sale  under  foreclosure  cannot  be  waived  orally  by 
agent;  dissenting  opinion  in  Metropolitan  Life  Ins.  Co.  v.  Williamson, 
174  Fed.  121,  98  C.  C.  A.  90,  majority  holding  waiver  of  condition  in 
policy  requiring  payment  in  money  by  agent's  acceptance  of  notes  and 
delivery  of  policy  may  be  shown  by  direct  or  circumstantial  evidence. 

Distinguished  in  Hartford  Fire  Ins.  Co.  v.  Wilson,  187  U.  S.  478,  47 
L.  Ed.  266,  23  Sup.  Ct.  193,  holding  operative  effect  of  policy  may,  by 
oral  agreement  between  agent  and  insured  at  time  of  issue,  be  made  to 
depend  upon  company's  acceptance  of  risk ;  Hagan  v.  Scottish  Union  etc. 
Ins.  Co.,  186  U.  S.  433,  46  L.  Ed.  1234,  22  Sup.  Ct.  866,  holding  words 
*'for  account  of  whom  it  may  concern"  inserted  in  printed  policy  and 
inconsistent  with  printed  form  control  the  same  and  protect  assignees 
of  interest  in  vessel;  Mutual  etc.  Ins.  Co.  v.  Dobler,  137  Fed.  555,  70 
C.  C.  A.  134,  statement  by  insured  in  application  for  life  insurance  that 
he  had  no  other  insurance  is  not  breach  where  he  carried  accident  insur- 1 
ance;  Aetna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  60,  61,  62,  51  C.  C.  A.  424, 
holding  acceptance  and  retention  of  premium  at  home  office  for  accident 
insurance  for  trip  to  Alaska  with  knowledge  of  proposed  trip  waived 
condition  against  extrahazardous  trips;  German  Ins.  Co.  v.  Shader,  68 
Neb.  4,  60  L.  R.  A.  918,  93  N.  W.  973,  condition  that  risk  shall  not  attach 
till  premium  paid  waived  by  agreement  with  agent  where  insurer  treats 
policy  as  in  force ;  Virginia  Fire  etfc.  Ins.  Co.  v.  Richmond  Mica  Co.,  102 
Va.  439,  102  Am.  St.  Rep.  846,  46  S.  E.  467,  and  Pearlstine  v.  Phoenix 
Ins.  Co.,  74  S.  C.  250,  54  S.  E.  373,  both  holding  policy  conditioned  on 
insured  being  sole  owner  is  not  avoided  where  insurer's  agent  knew  when 
policy  issued  that  insured  was  not  real  owner  and  agent's  knowledge  may 


183  U.  S.  30a-366      NOTES  ON  U.  S.  REPORTS.  918 

be  shown  by  parol  evidence;  dissenting  opinion  in  Atlas  Reduction  Co. 
V.  New  Zealand  Ins.  Co.,  138  Fed.  510,  513,  9  L.  B.  A.  (N.  S.)  433,  71 

C.  C.  A.  21,  majority  holding  provision  that  xx)licy  shall  be  void  when 
property  insured  is  encumbered  not  waived  by  showing  insurer's  agent 
had  knowledge;  dissenting  opinion  in  Medley  v.  German  etc.  Ins.  Co.,  55 
W.  Va.  372,  47  S.  E.  114,  majority  holding  provision  that  policy  shall 
be  forfeited  by  notice  of  sale  under  foreclosure  cannot  be  waived  orally 
by  agent. 

Denied  in  People's  Fire  Ins.  Co.  v.  Goyne,  79  Ark.  328,  329,  9  Ann. 
Oas.  373,  96  S.  W.  370,  371,  that  agent  procuring  insurance  waived  falsity 
of  answers  in  application  may  be  proved  by  parol  evidence,  though  policy 
stipulates  for  waiver  by  indorsement  only. 

Admissibility  of  parol  evidence  to  explain  or  modify  fire  insurance 
contract.    Note,  Ann.  Gas.  19140,  61. 

Parol-evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  R.  A.  (N.  S.)  1167, 1173,  1175,  1187, 1194. 

Public  have  an  Interest  in  maintaining  validity  of  clauses  respecting 
notice  of  other  Insnrance. 

Approved  in  Maupin  v.  Scottish  Union  &  Nat.  Ins.  Co.,  63  W.  Va.  567, 
45  S.  E.  1007,  holding  inadmissible  parol  evidence  of  waiver  by  soliciting 
agent  of  "iron-safe  clause"  in  insurance  policy. 

Provision  rendering  policy  void  for  taking  of  other  insurance  without 
consent  of  company  is  usual  and  reasonable. 

Approved  in  McKernan  v.  North  River  Ins.  Co.,  206  Fed.  988,  giving 
of  chattel  mortgage  on  property  insured  under  policy  containing  provi- 
sion avoiding  policy  if  property  was  so  encumbered,  avoided  policy,  and 
payment  of  debt  did  not  reinstate  policy;  Bakhaus  v.  Germania  Fire  Ins. 
Co.,  176  Fed.  880,  100  C.  C.  A.  349,  breach  of  condition  against  other 
insurance  avoided  fire  insurance  policy;  Springfield  Fire  etc.  Ins.  Co.  v. 
Chandlee,  41  App.  D.  C.  212,  encumbrance  of  automobile  in  violation  of 
terms  of  policy  avoided  policy;  Baglin  v.  Southern  Surety  Co.,  41  App. 

D.  C.  537,  surety  company  is  released  from  liability  upon  bond  for  return 
of  loaned  securities,  where  parties  to  loan  learning  company  would  not 
execute  bond  for  return  of  money  changed  subject  matter  of  loan  to 
securities  and  entered  into  supplementary  agreement,  whereby  borrower 
was  to  return  face  value  of  bonds;  Interstate  Fire  Ins.  Co.  v.  Nelson, 
105  Miss.  447,  62  South.  426,  concurrent  insurance  in  excess  of  amount 
stipulated  avoids  policy ;  St.  Paul  Fire  &  Marine  Co.  v.  Bragg,  41  Okl.  148, 
137  Pac.  716,  in  action  on  fire  policy  declaring  it  void  at  election  of 
company  if  other  insurance  is  taken  out,  answer  aUeging  other  insur- 
ance, but  failing  to  allege  compliance  with  terms  of  policy  in  case  of 
election  is  insufficient  to  plead  election  to  declare  policy  void;  Hronish 
v.  Home  Ins.  Co.,  33  S.  D.  436,  146  N.  W.  590,  agent's  knowledge  of 
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additional  insuranee  upon  property  was  not  waiver  of  condition  against 
eoncurrent  insurance  without  indorsement  of  waiver  on  policy. 

Insurance  company  may  make  It  condition  in  policy  that  agent  shall  not 
be  deemed  to  have  authority  to  change  terms. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  624,  60 
L.  Ed.  1211,  36  Sup.  Ct.  676,  denying  recovery  on  life  policies  where  in- 
sured x>^rmitted  subordinate  agent  to  present  application  containing 
material  misrepresentations ;  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  559, 
58  L.  Ed.  867^  34  Sup.  Ct.  186,  agreement  of  applicant  for  insurance  that 
no  person  but  executive  officer  can  vary  its  terms  is  binding  and  insurer 
is  not  estopped,  by  knowledge  of  medical  examiner  and  answer  written 
by  agent  to  question  in  application  to  avoid  policy  for  false  representa- 
tion; Order  of  United  Commercial  Travelers  v.  Young,  212  Fed.  134, 
128  C.  C.  A.  648,  secretary  treasurer  of  local  counsel  of  fraternal  insur- 
ance association  has  no  authority  to  waive  constitution  and  by-laws  and 
practice  of  accepting  payment  of  dues  and  assessments  after  maturity  is 
not  binding  on  order;  W3rss-Thalman  v.  Maryland  Casualty  Co.,  193  Fed. 
58,  113  C.  C.  A.  383,  provision  in  accident  policy  that  no  change  or 
waiver  of  its  provisions  should  be  valid  unless  indorsement  was  added 
signed  by  president  or  secretary  of  company,  was  valid ;  Belden  v.  Union 
Central  Life  Ins.  Co.,  167  Cal.  745,  141  Pac.  372,  where  insurance  con- 
tract terms  could  not  be  modified  nor  forfeiture  waived  except  by  agree- 
ment in  writing  signed  by  president,  vice-president  or  secretary,  whether 
general  agent  had  authority  to  waive  forfeiture  was  for  jury,  and  instruc- 
tion that  general  agent  had  authority  to  waive  forfeiture  was  erroneous ; 
Iverson  v.  Metropolitan  Life  Ins.  Co.,  151  Cal.  753,  13  L.  R.  A.  (N.  S.) 
866,  91  Pac.  611,  insurer  by  issuing  policy  did  not  waive  right  to  rely 
on  falsity  of  statement  that  applicant  had  never  had  paralysis,  to  defeat 
liability  on  policy;  Shoncair  v.  North  British  etc.  Ins.  Co.,  16  N.  M.  573, 
576,  120  Pac.  330,  331,  existence  of  chattel  mortgage  invalidates  policy 
containing  stipulation  avoiding  it,  if  interest  in  property  is  other  than 
sole  and  unconditional  ownership. 

Distinguished  in  Mutual  life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  38, 127 
C.  C.  A.  467,  false  representation  that  applicant  had  not  been  rejected  by 
other  company,  known  to  managing  and  soliciting  agents  and  medical 
examiner,  does  not  avoid  policy;  Thompson  v.  Traders'  Ins.  Co.,  169  Mo. 
24,  68  S.  W.  891,  holding  notice  to  general  agent  empowered  to  issue 
additional  insurance  is  notice  to  company  grounding  waiver  of  condition 
against  other  insurance. 

Effect  of  limitations  on  agent's  authority  to  waive  conditions  in  in- 
surance policy.    Note,  2  Ann.  Gas.  115. 

Limited  grant  of  authority  In  fire  insurance  policy  to  assent  by  Indorse- 
ment on  policy  to  other  insurance  la  measure  of  agent's  power. 

Approved  in  Mulrooney  v.  Royal  Ins.  Co.,  163  Fed.  835,  836,  90  C.  C.  A. 
317,  written  consent  of  insurance  company  to  transfer  by  assignment  of 
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insured  property,  indorsed  on  policy  by  agent  is  not  consent  to  mort- 
gage^ although  agent  gave  oral  consent  to  mortgage;  Despain  v.  Pacific 
Mut.  Life  Ins.  Co.,  81  Kan.  728,  106  Pac.  1029,  where  agent  knowing 
facts  writes  false  statements  in  application  and  procures  signature  of 
applicant,  company  waives  forfeiture  for  misrepresentations,  although 
application  contains  restriction  upon  agent's  authority  to  make  such 
waiver;  Black  v.  Atlanta  Home  Ins.  Co.,  148  N.  C.  175,  61  S.  E.  673, 
under  act  of  1905,  prescribing  standard  policy,  parol  evidence  is  inad- 
missible to  show  waiver  of  condition  against  additional  insurance,  not 
indorsed  on  policy  as  required ;  J.  P.  Lamb  &  Co.  v.  Merchants '  Nat.  Mut. 
Fire  Ins.  Co.,  18  N.  D.  267,  119  N.  W,  1053,  holding  secretary  of  mutual 
fire  insurance  company  has  no  power  to  waive  provision  of  by-laws  sus- 
pending policy  if  premium  remains  unpaid  for  thir^  days,  and  holder 
cannot  recover  for  loss  after  expiration  of  such  period  and  cancellation 
of  policy  and  before  payment  of  premium;  St.  Paul  Fire  etc.  Ins.  Co.  v. 
Peck,  37  Okl.  88,  90,' 130  Pac.  806,  807,  encumbrance  of  insured  property, 
without  consent  of  company,  by  chattel  mortgage  after  issuance  of 
policy  avoided  policy  issued  prior  to  statehood;  Conley  v.  Northwestern 
Fire  etc.  Ins.  Co.,  34  Okl.  751,  127  Pac.  425,  holding  in  action  on  fire 
policy  issued  prior  to  statehood  by  company  having  knowledge  of  Indian 
land  titles,  that  condition  with  reference  to  sole  and  unconditional 
ownership  was  waived;  Des  Moines  Ins.  Co.  v.  Moon,  33  Okl.  440,  441, 
443,  126  Pac.  755,  756,  provision  of  policy  of  fire  insurance  executed  in 
Indian  Territory  making  policy  void  if  interest  is  other  than  sole  and  un- 
constitutional ownership,  is  not  waived  by  fact  that  agent  countersigning 
policy  knew  insured  did  not  have  fee  simple;  Home  Ins.  Co.  v.  Ballard, 
32  Okl.  726,  727,  124  Pac.  317,  318,  holding  in  action  on  insurance  policy 
issued  on  July  3, 1907,  prior  to  statehood,  agent  has  no  authority  to  waive 
provision  for  immediate  notice,  and  policy  is  void ;  Sullivan  v.  Mercantile 
Town  Mut.  Ins.  Co.,  20  Okl.  464,  465,  466,  129  Am.  St.  Bep.  761,  94  Pac. 
678,  679,  insurance  company  does  not  waive  forfeiture  of  policy  for 
breach  of  condition  against  encumbrances  by  fact  that  agent  had  notice 
of  encumbrance  at  time  of  issuance  of  policy. 

Distinguished  in  Insurance  Co.  of  North  America  v.  Little,  34  Okl. 
452,  125  Pac.  1099,  in  contract  of  insurance  executed  after  statehood, 
acceptance  of  premium  and  delivery  of  policy  by  agent  having  knowledge 
of  chattel  mortgage  makes  policy  binding,  notwithstanding  provisions 
against  encumbrances  and  waiver  other  than  by  indorsement ;  Home  Ins. 
Co.  V.  Ballard,  32  Okl.  728,  124  Pac.  318,  allowing  recovery  on  insurance 
policy,  issued  on  May  21,  1907,  where  record  discloses  substantial  com- 
pliance with  "iron  safe"  and  "inventory  clauses.'' 

Denied  in  Western  Nat.  Ins.  Co.  v.  Marsh,  34  Okl.  416,  417,  42  L.  B.  A. 
(N.  S.)  991, 125  Pac.  1095,  acceptance  of  premium  and  delivery  of  policy 
by  agent  having  f uU  knowledge  of  other  insurance  makes  policy,  issued 
after  statehood,  binding  notwithstanding  provisions  against  other  insur- 
ance and  waiver  except  by  indorsement. 
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Infiirance  company  may  waive  forfeiture  for  breach  of  condlttoni. 
Approved  in  Macintosh  v.  Agricultore  Fire  Ins.  Co.,  150  Cal.  449,  119 
Am.  Stb  Bep.  234«  89  Pac.  106,  company  waived  forfeiture  of  policy  for 
increased  risk  by  permission  of  general^  agent  indorsed  on  policy  to  operate 
smelter  on  premises ;  Western  Reciprocal  Underwriters'  Exchange  v.  Coon, 
38  Okl.  465,  134  Pac.  27,  holding  adjuster  of  insurance  company  waived 
forfeiture  of  fire  policy  for  failure  to  make  proof  of  loss  within  sixty 
days ;  St.  Louis  etc.  R.  Co.  v.  Ladd,  33  Okl.  168,  124  Pac.  464,  whether 
carrier  waived  stipulation  limiting  liability  and  fixing  time  and  manner 
of  giving  notice  and  presenting  claims  is  for  jury. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insurance 
policies  shall  not  be  waived  or  shall  be  waived  in  writing  only. 
Note,  107  Am.  St.  Rep.  124,  ISO. 

Where  waiver  Is  relied  upon,  insured  must  show  that  company,  with 
knowledge  of  facts,  dispensed  with  condition. 

Approved  in  Gish  v.  Insurance  Co.  of  North  America,  16  Okl.  75,  87 
Pac.  874,  following  rule;  Citizens'  Trust  etc.  Co.  v.  Globe  etc.  Fire  Ins. 
Co.,  229  Fed.  328,  fidelity  company  issuing  policy  to  insurance  company 
on  account  of  agency  waived  immediate  notice  of  loss  required  by  policy 
by  accepting  explanation  for  delayed  notice  and  assisting  in  obtaining 
agreement  between  parties;  Rife  v.  Lumber  Underwriters,  204  Fed.  37, 
38,  122  C.  C.  A.  346,  whether  breach  of  condition  in  fire  policy  covering 
lumber  in  piles,  requiring  clear  space  of  one  hundred  feet  between  in- 
sured property  and  manufacturing  establishment  was  waived  by  knowl- 
edge of  existence  of  facts  constituting  breach  through  inspector's  repoi*t 
made  before  issuance  of  policy  was  for  jury;  United  Shoe  Mach.  Co.  v. 
Abbott,  158  Fed.  764,  86  C.  C.  A.  118,  acceptance  of  several  months'  rent 
of  leased  machines  after  due,  less  discount,  was  not  waiver  of  right  of 
lessor  to  collect  agreed  rentals  for  subsequent  months;  Hampton  Stave 
Co.  V.  Gardner,  154  Fed.  808,  83  C.  C.  A.  521,  holding  there  was  no  waiver 
of  breach  by  vendor  of  covenant  to  furnish  abstract  of  title  in  contract 
granting  time  option  to  purchase  land;  Clemments  ▼.  German  Ins.  Co., 
153  Fed.  237,  report  by  agent  of  outstanding  policies  of  insured  in  other 
companies  waives  provision  rendering  policy  void  for  other  insurance  in 
so  far  as  those  policies  are  concerned,  but  not  as  to  policy  for  four  thou- 
sand dollars  not  reported;  Williams  v.  Neely,  134  Fed.  10,  69  L.  R.  A. 
232,  67  C.  C.  A.  171,  holding  there  is  no  waiver  of  defense  where  there 
is  no  estoppel;  Pennsylvania  Casualty  Co.  v.  Bacon^  133  Fed.  909,  67 
C.  C.  A.  497,  provision  for  forfeiture  or  nonpayment  not  waived  by 
agent's  acceptance  of  note  in  payment  without  express  authority;  Su- 
preme Council  of  Royal  Arcanum  v.  Taylor,  121  Fed.  68,  69,  57  C.  C.  A. 
406,  holding  decccused  cannot  assert  that  supreme  council  waived  right  to 
prompt  payment  of  assessments  because  of  unauthorized  act  of  collector 
which  council  did  not  ratify;  Modem  Woodmen  v.  Tevis,  117  Fed.  375, 
377,  378,  54  C.  C.  A.  293,  holding  under  by-laws  of  order  clerk  of  local 
camp  of  Woodmen  cannot  bind  society  by  extension  of  time  or  waiver 
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of  default  in  payment  of  assessment ;  Supreme  Lodge  Knights  of  Honor 
V.  Jones,  35  Ind.  App.  127,  69  N.  E.  718,  720,  where  deceased  owed  dues 
at  time  of  death,  to  cover  which  creditor  subsequently  sent  draft  accepted 
by  proper  officer,  defendant  not  estopped  to  declare  policy  forfeited  for 
nonpayment ;  Dalton  v.  Milwaukee  etc.  Ins.  Co.,  126  Iowa,  381, 102  N.  W. 
122,  where  there  is  agreement  between  insured  and  insurer's  agent  that 
there  shall  be  concurrent  insurance,  policy  will  be  amended  when  this 
proviso  omitted  through  'oversight  of  agent ;  Harris  v.  North  American 
Ins.  Co.,  190  Mass.  368,  77  N.  E.  494,  building  in  process  of  construction 
not  unoccupied  within  meaning  of  agent's  instructions  prohibiting  insur- 
ing of  unoccupied  building;  Rauch  v.  Millers'  Mut.  Fire  Ins.  Co.,  131 
Mich.  285,  91  N.  W.  161,  condition  for  forfeiture  if  insured  takes  out 
other  insurance  waived  where  insured  writes  before  taking  out  other  in- 
surance and  letter  is  unanswered ;  Parsons,  Rich  &  Co.  v.  Lane,  97  Minn. 
105,  107, 106  N.  W.  488,  489,  condition  based  on  insured  owning  land  on 
which  insured  building  stands  waived  by  accepting  premium  after  learn- 
ing that  building  on  leased  ground;  Taylor-Baldwin  Co.  v.  Northwestern 
Fire  etc.  Ins.  Co.,  18  N.  D.  353,  20  Ann.  Gas.  ,432, 122  N.  W.  401,  letter  re- 
jecting claim  and  returning  proofs  of  loss  does  not  estop  insurer  from 
setting  up  breach  of  conditions  of  policy  by  procuring  additional  insur- 
ance, removing  property  and  installing  gasoline  plant;  Ritchie  Co.  Bank 
V.  Fireman's  Ins.  Co.,  55  W.  Va.  273,  47  S.  E.  99,  provision  forfeiting 
insurance  in  change  in  ownership  of  insured  property  not  waived  by 
agent's  acceptance  of  premium  with  knowledge ;  Maupin  v.  Scottish  Union 
&  Nat.  Ins.  Co.,  53  W.  Va.  562,  45  S.  E.  1005,  holding  inadmissible  parol 
evidence  to  show  waiver  of  iron-safe  clause  by  soliciting  agent,  where 
policy  expressly  prohibited  waiver  by  agents. 

Distinguished  in  CarroUton  Furniture  Mfg.  Co.  ▼.  American  Credit  In- 
demnity Co.,  124  Fed.  26,  30, 31,  59  C.  C.  A.  545,  holding  policy  not  avoided 
by  false  answer  by  insured  as  to  sales  and  losses  where  such  statement 
was  induced  by  representation  of  agent  as  to  its  correctness ;  Aetna  Life 
Ins.  Co.  V.  Frierson,  114  Fed.  63,  64,  51  C.  C.  A.  424,  holding  retention 
of  premium  at  home  office  for  accident  policy  covering  trip  to  Alaska  con- 
stitutes waiver  of  condition  against  extrahazardous  trips ;  Hartford  Fire 
Ins.  Co.  V.  Redding,  47  Fla.  248, 110  Am.  St.  Bep.  133,  67  L.  B.  A.  518,  37 
South.  70,  where  insured  carried  other  insurance  at  time  of  writing  policy, 
which  fact  was  known  by  agent  and  company,  company  is  liable  though 
waiver  not  indorsed  on  policy ;  German- American  Ins.  Co.  v.  Yeagley,  163 
Ind.  666,  71  N.  E.  903,  condition  in  policy  for  forfeiture  if  property  encum- 
bered waived  by  company  accepting  premium  with  knowledge  of  chattel 
mortgage ;  Welch  v.  Fire  Assn.,  120  Wis.  468,  98  N.  W.  231,  one  obtaining 
policy  for  another  and  collecting  for  it  is  such  general  agent  as  to  charge 
company  with  his  knowledge  under  Rev.  Stats.  1898,  §  1977 ;  dissenting 
opinion  in  Maupin  v.  Scottish  Union  &  Nat.  Ins.  Co.,  53  W.  Va.  571,  572, 
573,  574,  576,  577,  579,  580,  581,  587,  588,  589,  590,  46  S.  E.  1009,  1010, 
1011,  1012,  1013,  1015,  1016,  1017,  majority  holding  inadmissible  parol 
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evidence  of  waiver  by  soliciting  agent  of  ''iron-safe  clause"  in  fire  insur- 
ance policy. 

Wliere  waiver  relied  on  is  act  of  agent,  it  must  be  shown  that  agent  had 
express  authorlty^r  that  company,  with  knowledge  of  facts,  ratified  his  act. 
Approved  in  Rife  v.  Lumber  Underwriters,  204  Fed.  39,  122  C.  C.  A. 
346,  rejection  of  offer  to  show  local  agent's  waiver  of  clear  space  provi- 
sion of  insurance  policy  covering  piles  of  lumber  was  properly  rejected, 
where  waiver  was  not  written  upon  policy  and  there  was  no  offer  to  show 
ratification  by  company;  Clegg  v.  St.  Louis  etc.  R.  Co.,  203  Fed.  973, 122 

C.  C.  A.  273,  action  of  carrier's  general  claim  agent  in  negotiating  for 
settlement  of  claim  was  not  waiver  of  provision  of  bill  of  lading  covering 
interstate  shipment  of  livestock,  requiring  service  of  written  notice  of 
claim  on  some  general  officer  or  station  agent;  New  York  Life  Ins.  Co.  v. 
Slocum,  177  Fed.  848,  101  C.  C.  A.  56,  payment  of  certain  amount  on 
last  day  of  month  of  grace  and  statement  of  agent  that  such  payment 
would  extend  policy  to  May  27, 1908,  which  was  beyond  day  of  insured's 
death,  if  insured  signed  note,  but  insured  failed  to  sign  note,  did  not 
prevent  forfeiture  of  policy ;  Becker  v.  Exchange  Mut.  Fire  Ins.  Co.,  166 
Fed.  822,  provision  in  policy  for  forfeiture  upon  nonpayment  of  pre- 
miums was  not  waived  by  written  demand  of  company  on  broker  for  pay- 
ment on  date  month  later  than  date  for  forfeiture ;  Pacific  Mut.  Life  Ins. 
Co.  V.  Van  Fleet,  47  Colo.  410,  411,  107  Pac.  1091,  application  for  insur- 
ance contains  false  answer  as  to  whether  insured  had  ever  received  com- 
pensation for  injuries  or  sickness,  inserted  by  agent  and  incomplete  on 
its  face,  company  accepting  application  and  premiums  and  issuing  policy 
could  not  avoid  it;  Modem  Woodmen  of  America  v.  International  Trust 
Co.,  25  Colo.  App.  43,  47,  136  Pac.  812,  813,  where  insured's  misrepre- 
sentations to  soliciting  agent  were  willful,  fact  that  agent  knew  state- 
ments were  untrue  does  not  estop  company  from  avoiding  certificate; 
Supreme  Commandery  United  Order  Golden  Cross  v.  Bernard,  26  App. 

D.  C.  176,  where  by-laws  of  fraternal  benefit  association  provide  for  for- 
feiture, of  benefit  and  disconnection  of  member  for  failure  to  pay  assess- 
ment, receipt  of  overdue  assessment  is  not  evidence  of  waiver  of 
disconnection;  Marion  Iron  etc.  Bed  Co.  v.  Empire  State  Surety  Co.,  62 
Ind.  App.  488, 100  N.  E.  884,  surety  is  not  estopped  to  declare  forfeiture 
of  bond  securing  employer  against  employee's  embezzlement  for  breach 
of  conditions  requiring  employer  to  obtain  reports  from  employee  by 
failure  to  tender  return  of  premium  received  for  executing  bond;  Atwood 
v.  Caledonian-American  Ins.  Co.,  206  Mass.  102,  92  N.  E.  34,  insurer  is 
not  estopped  to  declare  forfeiture  for  breach  of  condition  requiring  writ- 
ten consent  to  make  alterations  in  insured  premises  by  fact  that  insured 
notified  company  alterations  were  to  be  made  and  company  did  not  reply ; 
Lauze  v.  New  York  Life  Ins.  Co.,  74  N.  H.  338,  68  Atl.  34,  acceptance  of 
second  premium  by  soliciting  agent  without  delivery  of  receipt  from  home 
office  as  required  by  policy  does  not  estop  company  from  denying  pay- 
ment; Summers  v.  Alexander,  30  Okl.  209,  38  L.  R.  A.  (N.  S.)  787,  120 
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Pac.  606,  agent  substituting  different  policy  from  that  agreed  upon,  not 
discovered  by  illiterate  insured  person  for  five  months,  cannot  recover 
on  premium  note;  State  Mut.  Ins.  Co,  v.  Craig,  27  Okl.  91,  92,  93,  111 
Pac.  325,  326,  assurer  is  not  estopped  to  set  up  misrepresentations  in 
application,  although  soliciting  agent  made  estimates  for  assured  and 
inserted  same  in  application;  Capital  Fire  Ins.  Co.  v.  Carroll,  26  Okl. 
292, 109  Pac.  537,  insurance  policy  covering  flour  and  roller  mill  included 
mill  for  grinding  of  bran,  and  was  not  avoided  by  cessation  of  operations 
as  flour-mill  for  more  than  ten  days  under  terms  of  x>olicy,  where  mill 
was  operated  to  manufacture  bran,  meal  and  feed  products;  Ohio 
Farmers'  Ins.  Co.  v.  Titus,  82  Ohio  St.  171,  92  N.  E.  84,  company  did  not 
waive  defense  of  forfeiture  for  breach  of  condition,  where  consent  of 
agent  to  additional  encumbrance  by  mortgage  was  not  indorsed  on  policy ; 
Hartman  v.  National  Council,  76  Or.  163,  L.  R.  A.  1915E,  152,  147  Pac. 
934,  acceptance  by  local  officers  of  payment  of  arrearages  of  suspended 
member  with  knowledge  that  he  was  sick,  does  not  waive  provisions  of 
by-laws  and  reinstate  member;  Lathrop  v.  Modem  Woodmen  of  America, 
66  Or.  450,  109  Pac.  81,  under  by-laws  of  benefit  association  providing 
that  certificate  was  not  effective  until  delivered,  failure  of  applicant  to 
pay  while  in  good  health  and  before  accident  defeated  recovery  on  cer- 
tificate ;  dissenting  opinion  in  Leisen  v.  St.  Paul  Fire  etc.  Ins.  Co.,  20  N.  D. 
335,  80  L.  R.  A.  (N.  S.)  539,  127  N.  W.  845,  majority  holding  issuance 
of  policy  and  acceptance  of  premium  by  agent,  knowing  insured  was 
"holder  of  sheriff's  certificate  under  mortgage  foreclosure  sale,  waived  for- 
feiture for  breach  of  condition  requiring  interest  to  be  sole  and  uncon- 
ditional ownership,  notwithstanding  restrictions  in  policy  limiting  power 
of  agents  to  waive  conditions. 

Distinguished  in  Neff  v.  Metropolitan  Life  Ins.  Co.,  39  Ind.  App.  272, 
73  N.  E.  1048,  where  insured  told  solicitor  that  he  would  be  unable  to 
pay  for  policy  for  some  time  after  its  issuance,  and  solicitor  told  him 
he  would  settle  with  company  and  insured  could  pay  him  later,  and  pol- 
icy was  issued,  and  later  policy  returned  by  applicant  without  premium 
having  been  paid  by  anyone,  and  policy  provided  it  should  not  be  in 
force  till  premium  paid,  there  was  no  waiver  of  payment  by  delivery  of 
policy. 

Denied  in  People's  Fire  Ins.  Co.  v.  Goyne,  79  Ark.  324,  9  Ann,  Oas, 
373,  96  S.  W.  368,  insurance  company  is  estopped  by  acts  of  agent  writ- 
ing application  and  knowing  facts  to  set  up  falsity  of  representations  in 
application,  although  jwlicy  provides  such  acts  of  agent  do  not  bind  com- 
pany ;  Eagle  Fire  Co.  v.  Lewallen,  56  Fla.  260,  269,  270,  272,  47  South. 
951,  955,  agent's  acceptance  of  additional  premium  for  removal  of  per- 
mit at  time  he  was  informed  of  additional  insurance,  and  his  promise  to 
indorse  on  policy  consent  of  company  to  such  additional  insurance,  waives 
provision  requiring  written  consent  for  additional  insurance;  Jones  v. 
Supreme  Lodge  Knights  of  Honor,  236  HI.  118,  127  Am.  St  Rep.  277, 
86  N.  E.  193,  subordinate  lodge  as  agent  of  supreme  lodge  waived  for- 
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feiture  for  failure  to  pay  assessments  and  dues  promptly  by  its  custom 
of  accepting  overdue  payments;  Davidson  v.  Temple  of  Supreme  Tribe 
of  Ben  Hur,  135  Iowa,  93,  111  N.  W.  47,  habitual  acceptance  of  overdue 
assessments  by  agent  of  fraternal  insurance  society  with  power  to  col- 
lect dues  estox>s  company  from  declaring  forfeiture  for  failure  to  pay 
dues  at  maturity;  Chismore  v.  Anchor  Fire  Ins.  Co.,  131  Iowa,  182,  108 
N.  W.  231,  issuance  of  fire  policy  upon  application  showing  title  of 
insured  to  be  sheriff's  certificate  of  purchase  at  execution  sale  was  not 
waiver  of  provision  of  policy  that  it  should  be  void  if  premises  remained 
unoccupied;  Leisen  v.  St.  Paul  Fire  etc.  Ins.  Co.,  20  N.  D.  326,  328,  332, 
30  L.  R.  A.  (N.  8.)  639,  127  N.  W.  841,  842,  844,  issuance  of  policy  and 
acceptance  of  premium  by  agent  knowing  interest  in  property  was  not 
fee  simple  waives  forfeiture  for  breach  of  condition  requiring  interest 
to  be  sole  and  unconditional  ownership;  McClelland  v.  Mutual  Life  Ins. 
Co.,  217  N.  Y.  345,  111  N.  E.  1064,  deHvery  of  policy  by  agent  having 
knowledge  of  insured's  illness  was  waiver  of  condition  avoiding  policy 
unless  premium  was  paid  while  insured  was  in  good  health;  Fosmark  v. 
Equitable  Fire  Assn.,  23  S.  D.  107,  120  N.  W.  779,  insurer  is  estopped  to 
declare  policy  void  under  stipulation  requiring  interest  in  property  to  be 
sole  and  unconditional  ownership,  where  agent  knew  building  stood  on 
leased  property  and  was  subject  to  chattel  mortgage,  though  policy  pro- 
hibited agent  from  waiving  stipulations. 

Effect  of  agent's  insertion  in  application  of  false  answers  to  ques- 
tions correctly  answered  by  insured.  Note,  L.  R.  A.  1916A,  273, 
278. 

Retention  of  policy  as  waiver  of  mistake  or  fraud  of  insurer  or 
agent.    Note,  67  L.  R.  A.  706,  728. 

Effect  of  nonwaiver  agreement  on  conditions  existing  at  inception 
of  policy.    Note,  13  L.  R.  A.  (N.  8.)  853. 

Miscellaneous.  Cited  in  Northern  Assurance  Co.  v.  Grand  View  Bldg. 
Assn.,  203  U.  S.  106,  51  L.  Ed.  Ill,  27  Sup.  Ct.  27,  adjudication  in  action 
at  law  that  insured  cannot  recover  is  not  adjudication  that  contract  can- 
not be  reformed ;  Grand  View  Bldg.  Assn.  v.  Northern  Assnr.  Co.,  73  Neb. 
151,  102  N.  W.  246,  suit  to  reform  insurance  policy  to  express  intent  of 
parties  to  allow  concurrent  insurance  may  be  maintained  after  termina- 
tion of  unsuccessful  attempt  to  recover  on  policy;  Modem  Woodmen  of 
America  v.  Colman,  68  Neb.  666,  96  N.  W.  154,  opinion  of  commissioners 
does  not  bind  court  to  all  that  is  said  arguendo. 

183  U.  8.  865-401, 46  K  £d.  236,  22  Sap.  Ct.  181,  OABTEB  y.  McGLAUOHBT. 

Olvll  trllmnals  wlU  not  revlM  proceadlngs  of  courts-martial  except  to 
determine  jufisdlctlon  or  whether  court  exceeded  power. 

Approved  in  Grafton  v.  United  States,  206  U.  S.  348, 11  Ann.  Oas.  640, 
51  L.  Ed.  1089,  27  Sup.  Ct.  749,  soldier  acquitted  of  homicide  by  military 
court-martial  in   Philippines   cannot  be   tried   subsequently   for   same 
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offense  in  civil  court  of  territory;  Ex  parte  Dickey,  204  Fed.  326,  deny- 
ing habeas  corpus  to  review  judgment  of  naval  court-martial  imposing 
sentence  on  charge  of  scandalous  conduct  tending  to  destruction  of  good 
morals ;  Ex  parte  Townsend,  133  Fed.  75,  judgment  of  court-martial  sen- 
tencing deserter  not  reviewable  by  civil  habeas  corpus  on  ground  of 
103d  Article  of  War  prescribing  two  year  limitation. 

Distinguished  in  McClaughry  v.  Dening,  186  U.  S.  69,  46  L.  Ed.  1058, 
22  Sup.  Ct.  794,  holding  invalidity  of  court-martial  composed  wholly  of 
regular  army  officers  can  be  shown  on  habeas  corpus  by  volunteer  soldier. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Oas.  446. 

Law  governing  courtB-martial  1b  found  parttcularly  in  articles  of  war. 
Approved  in  In  re  Brodie,  128  Fed.  667,  63  C.  C.  A.  419,  holding  in 
imposing  sentence  court-martial  is  governed  by  enactments  of  Congress, 
especially  articles  of  war. 

Whether  crime  is  inrejudlcial  to  good  order  iB  pecnilarly  for  conrt- 
martlal. 

Approved  in  In  re  Brodie,  128  Fed.  672,  63  C.  C.  A.  419,  holding 
whether  local  law  was  impossible  of  attainment  is  question  for  court- 
martial  to  determine. 

Conspiring  to  defraud  government  and  causing  ftandulent  claims  to  be 
made  against  government  are  distinct  offenses. 

Approved  in  Morgan  v.  Devine,  237  U.  S.  641,  59  L.  Ed.  1156,  35  Sup. 
Ct.  712,  person  breaking  into  postoffice  and  committing  larceny,  con- 
victed under  separate  counts  for  violation  of  sections  190  and  192  of 
Penal  Code,  and  sentenced  separately  under  each,  was  not,  after  serving 
sentence  under  one  court,  entitled  to  be  released  on  ground  of  twice  in 
jeopardy,  because  acts  charged  were  part  of  same  transaction;  Gavieres 
V.  United  States,  220  U.  S.  343,  55  L.  Ed.  490,  31  Sup.  Ct.  421,  person 
convicted  under  ordinance  prohibiting  drunkenness  and  boisterous  lan- 
guage is  not  exempt  from  prosecution  for  insulting  public  officer  under 
another  ordinance,  although  charge  is  based  on  same  conduct  and  lan- 
guage; Louie  V.  United  States,  218  Fed.  40,  41, 134  C.  C.  A.  58,  acquittal 
under  indictment  charging  person  with  engaging  in  conspiracy  to  import 
opium  is  not  bar  to  conviction  under  indictment  charging  offense  of  re- 
ceiving and  selling  opium,  though  charging  same  overt  act ;  United  States 
V.  Komie,  194  Fed.  568,  holding  issuing  money  order  in  violation  of 
section  210  was  not  same  offense  as  issuing  orders  in  violation  of  section 
218  of  Penal  Code  of  1909,  and  plea  of  former  conviction  was  not  good 
as  to  counts  charging  offense  under  section  218 ;  Kirkman  v.  McClaughry, 
160  Fed.  438,  90  C.  C.  A.  86,  holding  different  sentences  of  imprisonment 
imposed  u])on  army  captain  by  courts-martial  upon  distinct  military 
chargre  are  oumulative  and  denying  release  upon  expiration  of  longer 
tera^ 
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Conduct  nnbecominlng  officer  and  gentleman  in  violation  of  sixty-first 
article  of  war  is  not  same  offense  as  violation  of  offense  diarged  under  six- 
tieth article  of  war. 

Approved  in  State  ex  rel.  Poole  v.  Nuchols,  18  N.  D.  241,  20  L.  B.  A. 
(N.  S.)  413,  119  N.  W.  635,  denying  writ  of  prohibition  to  court-martial 
to  prevent  trial  of  member  of  national  guard. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am.  St. 
Kep.  133. 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  31  L.  B.  A.  (N.  8.)  732. 

Article  60  provides  for  punishment  by  fine  or  imprisonment  or  as  court- 
martial  shall  adjudge. 

Approved  in  In  re  Brodie,  128  Fed.  671,  63  C.  C.  A.  419,  holding  in 
imposing  sentence  court-martial  is  governed  by  enactments  of  Congress, 
especially  articles  of  war;  In  re  Langan,  123  Fed.  134,  holding  word 
"imprisonment"  as  used  in  sixtieth  article  of  war  empowers  court-martial 
to  sentence  to  imprisonment  in  penitentiary. 

183  U.  8.  402-424,  46  L.  Ed.  253,  22  Sup.  Ot.  124,  OtTABANTEE  CO.  V. 
MECHANIOS^  8AVIN08  BANK  ft  T.  OO. 

Rule  of  liberal  construction  will  not  be  used  to  refine  away  terms  of 
contract. 

Approved  in  American  Bonding  Co.  v.  Baltimore  etc.  R.  R.  Co.,  124 
Fed.  881,  60  C.  C.  A.  52,  holding  provisions  of  contracts  prepared  for 
itself  by  surety  company  construed  in  favor  of  insured  and  contract  is 
assignable;  Carstairs  v.  American  Bonding  etc.  Co.,  116  Fed.  453,  54 
C.  C.  A.  85,  holding  certificate  of  treasurer  in  employer's  behalf  stat- 
ing faithful  performance  of  duties  by  manager  containing  material 
misstatement/  avoided  bond ;  Granite  Bldg.  Co.  v.  Saville,  101  Va.  223, 
224,  43  S.  E.  363,  holding  where  terms  of  contract  of  suretyship  require 
employer  to  give  notice  of  claim,'  such  notice  is  condition  precedent  to 
recovery. 

While  contract  of  indemnity  is  to  be  construed  against  surety,  court  can- 
not go  further  than  fair  construction  of  language  will  permit. 

Approved  in  American  Bonding  Co.  v.  Morrow, -80  Ark.  54, 117  Am.  8t. 
Rep.  72,  96  S.  W.  615,  recovery  on  bond  indemnifying  bank  against  de- 
fault of  cashier,  which  provided  for  renewal  and  that  liability  should  not 
be  cumulative,  was  limited  to  amount  si)ecified  in  bond;  John  Church  Co. 
V.  Aetna  Indemnity  Co.,  13  Ga.  App.  832,  835,  80  S.  E.  1095,  1097,  re- 
newal of  bond  guaranteeing  fidelity  of  employee  continues  liability  for 
amount  of  bond  and  does  not  add  new  and  distinct  liability;  North 
British  etc.  Ins.  Co.  v.  Tye,  1  Ga.  App.  389,  58  S.  E.  114,  contract  insur- 
ing two-story  frame  building  will  not  be  construed  to  include  servant's 
house  one  hundred  and  fifty  feet  distant ;  T.  M.  Sinclair  &  Co.  v.  National 
Surety  Co.,  132  Iowa,  559,  107  N.  W.  188,  construing  fidelity  bond  insur- 
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ing  principal  against  loss  through  dishonesty  of  factors  and  holding 
provision  requiring  "frequent  audits  and  inspections"  was  not  void  for 
uncertainty;  Gamble-Robinson  Co.  v.  Massachusetts  Bonding  etc.  Co., 
113  Minn.  41,  129  N.  W.  132,  in  action  by  employer  on  bond  to  recover 
shortage  of  traveling  salesman,  delay  in  giving  notice  was  unreasonable; 
Farmers  Bank  v.  Ogden,  192  Mo.  App.  249, 182  S.  W.  504,  holding  surety 
was  not  discharged  because  not  notified  of  act  of  bank  president  in 
indorsing  cashier's  name  to  note  without  authority;  Long  Broa.  Grocery 
Co.  V.  United  States  Fidelity  etc.  Co.,  130  Mo.  App.  429,  110  S.  W.  31, 
construing  indemnity  bond  guaranteeing  fidelity  of  employee  and  holding 
renewal  made  on  new  consideration  and  on  statement  disclosing  employee 
was  paid  by  commissions  is  binding,  even  if  original  bond  was  void  for 
failure  to  make  such  disclosure. 

Meaning  of  term  'Meem"  or  "deemed.^    Note,  16  Ann.  Oaa.  482. 

Bank  cannot  recover  on  bond  where  it  has  not  notified  rarety  compaoy 
of  teller's  speculations. 

Approved  in  John  B.  Stevens  &  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
207  Fed.  761,  47  L.  R.  A.  (N.  S.)  1214, 125  C.  C.  A.  295,  provision  in  em- 
ployer's liability  policy  requiring  immediate  notice  or  within  ten  days  at 
latest  did  not  require  notice  before  assured  knew  of  accident  in  which  em- 
ployee was  injured;  Groton  Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick  Co., 
136  Fed.  33,  68  C.  C.  A.  577,  in  action  on  contract,  adjudication  on  cross- 
complaint  alleging  prior  breach  by  plaintiff  bars  subsequent  action  on  same 
facts ;  National  Surety  Co.  v.  Long,  125  Fed.  889, 892, 60  C.  C.  A.  623,  hold- 
ing recovery  against  surety  company  defeated  by  failure  of  plaintiff  to 
construct  building  and  keep  same  free  from  liens;  Hannah  v.  Steinman, 
159  Cal.  153, 112  Pac.  1099,  lessee  does  not  waive  right  to  rescind  lease  of 
vacant  lot  for  mistake  of  both  parties  in  believing  erection  of  temporary 
wooden  building  would  be  lawful,  by  paying  rent  or  by  delay  where  he 
was  not  aware  of  right  to  rescind  and  was  negotiating  for  extension  of 
lease  justifying  erection  of  another  kind  of  building;  American  Bonding 
etc.  Co.  V.  Burke,  36  Colo.  57,  85  Pac.  694,  holding  bond  of  surety  com- 
pany may  be  avoided  at  its  option  for  misrepresentation  in  statement  re- 
quired €rom  employer;  Knight  &  Jillson  Co.  v.  Castle,  172  Ind.  106,  27 
L.  R.  A.  (N.  S.)  573,  87  N.  E.  979,  denying  recovery  on  contractor's 
bond  for  failure  to  comply  with  condition  requiring  written  notice  within 
ten  days  of  act  of  principal  or  his  employees  that  might  involve  loss  for 
which  surety  is  responsible;  Warren  Deposit  Bank  v.  Fidelity  &  Deposit 
Co.,  116  Ky.  50,  74  S.  W.  1114,  bank  cannot  recover  on  teller's  bond 
where  surety  company  relied  on  false  statement  of  president  as  to 
teller's  honesty;  Willonghby  v.  Fidelity  &  Deposit  Co.,  16  Old.  556,  560, 
561,  7  L.  R.  A.  (N.  S.)  548,  85  Pao.  716,  717,  718,  bank  cannot  recover 
from  surety  company  on  defaulting  president's  bond  issced  and  accepted 
on  faith  of  cashier's  false  statements;  dissenting  opinion  in  National 
Surety  Co.  v.  Western  Pac.  Ry.  Co.,  200  Fed.  698, 119  C.  C.  A.  91,  majority 
holding  notice,  twenty  days  after  bank  closed,  of  claim  by  corporation 
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under  policy  indemnifying  it  for  loss  tbrongh  negligence  of  treasurer  in 
making  deposits  after  he  had  notice  of  bank's  insolvency,  was  sufficient, 
and  allowing  recovery. 

Distinguished  in  Long  Bros.  Grocery  Co.  t.  United  States  Fidelity  etc. 
Co.,  130  Mo.  App.  432,  110  S.  W.  32,  under  provision  of  indemnity  bond 
requiring  immediate  notice,  employer  is  not  required  to  give  notice  of 
fact  that  emj^oyee  was  drunk  and  robbed  of  what  employer  supposed 
was  his  own  money;  First  Nat.  Bank  v.  United  States  Fidelity  etc.  Co., 
110  Tenn.  23, 100  Am.  St  Rep.  766,  75  S.  W.  1079,  statement  by  cashier 
that  bookkeeper's  books  balanced  when  he  had  reason  to  believe  they  did 
balance  within  twenty-one  dollars  will  not  defeat  recovery  on  book- 
keeper's bond. 

Fidelity  insurance.    Note,  100  Am.  St.  Rep.  776,  777,  781,  782,  784, 
786,  788. 

Answers  of  bank  president  in  statement  to  guaranty  company  going  on 
casUer's  bond  held  made  when  acting  for  bank. 

Approved  in  Issaquah  Coal  Co.  v.  United  States  etc.  Guaranty  Co.,  126 
Fed.  95,  61  C.  C.  A.  145,  holding  corporation  employer  bound  by  certifi- 
cate of  auditor  as  to  work  of  assistant  treasurer  if  execution  thereof  was 
known  by  general  manager;  dissenting  opinion  in  Pheniz  Ina.  Co.  v. 
Guarantee  Co.  of  North  America,  115  Fed.  969,  53  C.  C.  A.  360,  majority 
holding  answers  to  questions  of  surety  company  as  to  rendering  balances 
to  customers  not  an  absolute  warranty  but  satisfied  by  substantial  com- 
pliance. 

Distinguished  in  Fidelity  A  Deposit  Co.  v.  Courtney,  186  U.  S.  346,  350, 
363,  46  L.  Ed.  1196,  1197,  1202,  22  Sup.  Ct.  835,  837,  842,  holding  error 
in  excluding  certificate  of  bank  cashier  stating  that  president's  duties 
were  satisfactorily  performed  does  not  warrant  reversal  where  proper 
instruction  given;  United  States  Fidelity  etc.  Co.  v.  Muir,  115  Fed.  267, 
268,  53  C.  C.  A.  56,  holding  false  statement  by  president  made  in  good 
faith  and  without  knowledge  of  directors  or  authority  from  them  not 
binding  on  bank. 

Effect  of  false  representation  of  insured  on  validity  of  policy  of 
fidelity  or  guaranty  insurance.    Note,  8  Ann.  Oas.  609,  610. 

Character  of,  and  rules  governing,  contracts  by  fidelity  and  guaranty 
companies.    Note,  33  L.  R.  A.  (N.  8.)  617. 

Miscellaneous.  Cited  in  Cherry  v.  Fidelity  &  Deposit  Co.,  205  U.  S. 
537,  51  L.  Ed.  920,  27  Sup.  Ct.  790,  affirming  judgment  on  authority  of 
•principal  case;  Sullivan  v.  Rodzuweit,  82  Neb.  660,  118  N.  W.  572,  hold- 
ing surety  company  is  insurance  company,  and  may,  under  section  55  of 
Code  of  Civil  Procedure,  be  sued  in  county  where  conditions  of  bond 
were  violated. 

XVni— 59 
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183  U.  &  424-470,  46  K  Ed.  264,  22  Sup.  Ot.  105,  TUOSEB  ▼.  ALEZAK- 
DBOFF. 

Treaty  is  to  be  interpreted  in  spirit  of  uberrima  fldea  and  in  manner  to 
carry  oat  its  manifest  purpose. 

Approved  in  Wright  v.  Henkel,  190  U.  S.  67,  47  L.  Ed.  964,  23  Sup..  Ct. 
785,  holding  in  question  of  extradition  identity  of  statutes  is  unnecessary 
substantial  compliance  with  extradition  treaty  according  to  its  intent  be- 
ing sufficient  J  Ex  parte  Anderson,  184  Fed.  117, 118,  construing  treaty  of 
1827  with  Norway  giving  consuls  jurisdiction  of  differences  between  e&p- 
tain  and  crew  of  Norwegian  ship  and  holding  local  court  has  no  jurisdic- 
tion to  arrest  officers  of  ship  on  complaint  of  seaman,  whether  before  or 
after  his  discharge  from  vessel ;  Hennebique  Const.  Co.  v.  Myers,  172  Fed. 
886,  97  C.  C.  A.  289,  holding  treaty  with  Brussels  was  self -executing  and 
was  complete,  doing  away  with  interdependence  of  domestic  and  foreign 
patents  and  of  limitation  imposed  on  term  of  domestic  patent  for  inven- 
tion previously  patented  in  foreign  country. 

Ship  becomes  subject  to  admiralty  jurisdiction  at  time  of  launching. 

Approved  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241  U.  S. 
176,  60  L.  Ed.  941,  36  Sup.  Ct.  514,  admiralty  has  jurisdiction  of  libel 
in  rem  against  vessel  for  damages  caused  by  colliding  with  incompleted 
beacon  in  navigable  water. 

Distinguished  in  Johnson  Lighterage  Co.  No.  24,  231  Fed.  366,  suit  in 
rem  may  be  maintained  against  property  of  foreign  government  to  re- 
cover for  salvage  services  rendered  in  saving  it  whUe  in  possession  of 
lightering  company  and  still  in  its  possession  when  libeled  and  seized. 

Lien  for  construction  of  vessel.    Note,  Ann.  Oaa.  1915D,  48. 

Seamen  become  obligated  to. merchant  vesMs  from  time  they  sign  ship- 
ping articles. 

Approved  in  The  Ida  G.  Farren,  127  Fed.  767,  holding  libelant  was 
member  of  crew  from  time  of  signing  shipping  articles  and  was  thence- 
forth amenable  to  maritime  law  of  United  States. 

Distinguished  in  Commonwealth  .v.  Bartlett,  190  Mass.  151,  76  N.  E. 
608,  defendant  charged  with  enticing  member  of  crew  to  desert  cannot 
be  held  where  master  had  not  signed  shipping  articles. 

183  U.  8.  471-483,  46  L.  Ed.  283,  22  Sup.  Ot.  176,  FLORIDA  O.  ft  P.  B.  B. 
00.  V.  BEYNOLI>S. 

State  is  not  prohibited  by  Federal  Oonstitntion  from  collecting  back 
taxes  on  railroad  property  without  collecting  back  taxes  on  other  property. 
Approved  in  Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222  U.  S, 
392,  66^  L.  Ed.  244,  32  Sup.  Ct.  152,  upholding  oil  inspection  law  of  North 
Carolina  of  1909;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  161,  66 
L.  Ed.  158,  31  Sup.  Ct.  171,  upholding  act  of  Kentucky  of  1906  relating 
to  revenue  and  taxation  providing  for  collection  of  back  taxes  and  regis- 
tration of  land  titles;  Jackson  Lumber  Co.  v.  McCrimmon,  164  Fed.  762^ 
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upholding  laws  of  Florida  of  1907  providing  for  assessment  of  property 
for  three  previous  years  where  it  had  escaped  taxation,  and  sale  of  prop- 
erty for  nonpayment  of  taxes  so  assessed;  State  v.  Kansas  City  etc. 
Bridge  Co.,  117  Ark.  616,  618,  620,  174  S.  W.  253,  264,  upholding 
act  of  1887  as  amended  by  acts  of  1911  and  1913,  providing  for  collec- 
tion of  back  taxes  due  on  property  belonging  to  corporation ;  Hayes  v. 
Walker,  54  Fla.  172,  44  South.  751,  upholding  act  of  1917  exempting  cer- 
tain described  property  annexed  to  existing  municipality  from  tax  to  pay 
existing  bonded  indebtedness;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  85,  89  N.  E.  594,  upholding  act  of  1903  authorizing  un- 
incorporated bank  to  deduct  deposits  from  all  taxable  property  while 
individuals  may  only  deduct  indebtedness  from  credits  proper  and  in- 
corporated banks  may  deduct  value  of  real  estate  and  tangible  property 
and  indebtedness  in  fixing  value  of  shares  taxed  to  individual  owners; 
Eastern  Kentucky  Coal  Lands  Corp.  v.  Commonwealth,  127  Ky.  717,  106 
S.  W.  275,  act  of  1906  providing  for  collection  of  taxes  on  land  escaping 
taxation  during  years  1901-1905,  inclusive,  is  not  void  because  imposing 
retrospective  taxation;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  114,  32 
South.  946,  holding  State  may  collect  back  taxes  on  property  which  es- 
caped taxation  though  same  has  changed  hands;  Pennsylvania  etc.  R.  R. 
Co.  V.  Hendrickson,  87  N.  J.  L.  244,  93  Atl.  590,  upholding  act  of  1911 
providing  for  taxation  of  railroad  and  canal  property  omitted  from  tax- 
ation; Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va.  638,  6  L.  R.  A.  (N.  S.) 
628,  53  S.  E.  943,  act  of  1905  taxing  chattels  real  to  lessee  is  not  void 
as  double  taxation. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Simon,  56  Fla.  555,  16 
Ann.  Gas.  1234,  20  L.  R.  A.  (N.  S.)  126,  47  South.  1004,  act  of  1905 
requiring  railroads  to  pay  for  goods  lost  in  transit  and  not  imposing  such 
burden  on  other  carriers  is  void;  Pennsylvania  Tunnel  etc.  Co.  v.  State 
Bd.  of  Assessors,  84  N.  J.  L.  51,  87  Atl.  93,  where  State  by  legislative 
enactments  has  in  effect  canceled  liability  to  tax,  act  of  1911,  imposing 
new  tax  on  railroad  property  omitted  from  taxation  for  prior  years  is 
violation  of  constitutional  provision  for  uniform  taxatioli. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
339,  346,  354. 

Legldature  Is  presmned  to  act  for  best  Interests  of  State  and  wrong  In- 
tent cannot  be  Impnted  to  it. 

Approved  in  dissenting  opinion  in  Coppage  v.  Kansas,  236  U.  S.  34, 
L.  R.  A.  19150,  960,  59  L.  Ed.  454,  35  Sup.  Ct.  240,  majority  holding 
Kansas  statute  declaring  it  misdemeanor  for  employer  to  require  em- 
ployee not  to  become  or  remain  member  of  labor  union  during  time  of 
employment  is  void. 

State  may  classify  for  taxation  purposes. 
Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  301, 
50  L.  Ed.  761,  765,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R.  Tax  Cases, 
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138  Fed.  233,  239),  holding  upholding  Pub.  Acts  1901,  No.  173,  providing 
for  assessment  of  railroad  property  by  State  board  at  rate  equal  to 
average  on  other  property;  Georgia  R.  R.  etc.  Co.  v.  Wright,  125  Ge.  607, 
54  S.  E.  59,  upholding  tax  on  shares  of  foreign  corporation  while  shares 
of  domestic  corporation  exempt  where  taxed  in  hands  of  company. 

18S  V.  8.  488-602,  46  Ii.  Sd.  289,  22  Snp.  Ct  166,  MeOHOKD  ▼.  LOUIS- 
VILLE ft  N.  B.  00. 

Bailroad  commission  cannot  be  enjoined  ttom  establishing  rates  under 
statute  alleged  to  l>e  unconstitutionaL 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  302,  305, 
58  L.  Ed.  238,  239,  34  Sup.  Ct.  48,  upholding  act  of  1900  and  order  of 
railroad  commission  thereunder  establishing  maximum  intrastate  freight 
rates  on  commodities  used  by  distilleries;  Citizens  Ins.  Co.  v.  Clay,  197 
Fed.  438,  foreign  fire  insurance  company  is  not  entitled  to  injunction  to 
restrain  enforcement  of  State  insurance  rate  law  of  Kentucky  of  1912 
creating  insurance  board  with  power  to  fix  rates,  at  least  in  advance  of 
action  of  board  fixing  rates ;  Hooker  v.  Interstate  Commerce  Commission, 
188  Fed.  252,  dismissing  suit  by  shipper  against  interstate  commerce  com- 
mission to  annul  class  rates  between  Cincinnati  and  Chattanooga;  Louis- 
ville etc.  R.  Co.  V.  Siler,  186  Fed.  180,  189,  denying  injunction  to  restrain 
enforcement  of  intrastate  rates  fixed  by  commission,  under  authority 
of  McChord  Act  of  1900,  on  certain  commodities  used  by  distilleries; 
Southern  Pac.  Co,  v.  Bartine,  170  Fed.  775,  776,  upholding  act  of  Nevada 
of  1907  creating  commission  and  authorizing  it  to  establish  reasonable 
intrastate  freight  rates,  and  denying  injunction  to  restrain  commission 
from  establishing  rates;  Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  247, 
89  C.  C.  A.  222,  denying  injunction  to  control  in  advance  exercise  of 
power  conferred  on  railroad  commission  by  Constitution  and  statutes  of 
Nebraska  to  fix  just  and  reasonable  intrastate  rates;  Missouri  etc.  Ry. 
Co.  V.  City  of  Olathe,  156  Fed.  633,  Federal  court  cannot  enjoin  passage 
of  municipal  ordinance  repealing  prior  ordinance  granting  franchise  to 
street  railroad ;  Rico  v.  Snider,  134  Fed.  958,  and  Glide  v.  Superior  Court, 
147  Cal.  24,  81  Pac.  226,  both  holding  equity  will  not  enjoin  determination 
of  reclamation  district  by  board  of  supervisors;  Elkins  v.  Chicago,  119 
Fed.  960,  holding  no  Federal  question  raised  by  action  of  city  council  in 
adopting  committee  report  finding  that  franchise  expires  at  certain  time 
and  recommending  ouster  if  not  renewed;  Louisville  etc.  R.  Co.  v.  Rail- 
road Commrs.,  63  Fla.  503,  44  L.  R.  A.  (N.  8.)  189,  58  South.  547,  re- 
fusing to  enjoin  railroad  commission  from  enforcing  order  alleged 
illegal  as  illegality  of  order  is  available  as  defense  in  action  to  enforce 
order  or  in  action  to  recover  penalty  for  its  violation ;  dissenting  opinion 
in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  380,  Ann.  Oas.  19150,  1269,  85  Atl. 
707,  majority  upholding  order  of  commission  requiring  railroad  to  con- 
struct gates  at  crossing. 
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Distinguished  in  Siler  v.  Lonisville  etc.  R.  R.  Co.,  213  U.  S.  177,  198, 
53  L.  EcL  754,  700,  29  Sup.  Ct.  451,  holding  Kentucky  act  of  1900  did  not 
give  railroad  commission  authority  to  estahlish  general  maximum  intra- 
state freight  rate  schedule  on  complaint  that  lumher  rates  were  too  high, 
and  entire  schedule,  including  rates  on  lumber,  is  void ;  City  of  Louisville 
V.  Cumberland  Tel.  ft  Tel.  Co.,  156  Fed.  728, 12  Ann.  Oas.  500,  84  C.  C.  A. 
161,  enjoining  enforcement  of  municipal  ordinance  fixing  maximum  rates 
telephone  company  could  charge  patrons  in  city  (reversed  on  appeal). 

Right  to  enjoin  acts  under  unconstitutional  statute  as  affected  by 
other  remedies.    Note,  8  L.  B.  A.  (N.  8.)  127. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  R.  A.  19150,  274« 

Bepeals  by  ImJ^Ueation  are  not  f ayored. 
Approved  in  Oakes  v.  United  States,  172  Fed.  309,  97  C'  C.  A.  139, 
act  of  1889  relating  to  cession  of  part  of  Chippewa  reservation  in  Minne- 
sota does  not  expressly  nor  by  necessary  implication  repeal  saving  clauses 
of  acts  of  1876  and  1887,  whereby  individual  Indians  having  abandoned 
tribal  life,  are  accorded  right  to  share  in  tribal  property;  Great  Northern 
Ry.  Co.  V.  United  States,  166  Fed.  961,  84  C.  C.  A.  93,  Elkins  Act  of 
1913,  providing  for  punishment  of  carriers  knowingly  granting  or  shippers 
knowingly  receiving  rebates  was  not  repealed  by  Hepburn  Act  of  1906, 
but  in  so  far  as  it  provided  punishment  for  such  acts,  not  knowingly 
done,  it  was  repealed;  Illinois  Cent  R.  Co.  v.  Paducah  Brewery  Co.,  167 
Ky.  361,  163  S.  W.  241,  acts  constituting  extortion  under  section  816  of 
Kentucky  statutes,  namely,  charging,  collecting,  or  receiving  of  more  than 
just  and  reasonable  rate,  are  also  extortion  under  section  820a ;  Common- 
wealth V.  Petri,  122  Ky.  27,  90  S.  W.  989,  act  of  1871-72,  giving  trustees 
of  district  of  Highlands  authority  to  grant  liquor  licenses,  was  not  im- 
pliedly repealed  by  statute  of  1903  providing  that  liquor  licenses  shall  be 
granted  by  County  Courts ;  Murphy  v.  Louisville,  114  Ky.  766, 71  S.  W.  935, 
act  of  March  19, 1898,  conferring  on  assessor  of  first-class  city  right  to  as- 
sess franchise,  not  repealed  by  general  Revenue  Act  of  1902,  providing  for 
assessment  by  board  of  valuation ;  State  v.  Davis,  43  Wash.  121,  86  Pac. 
203,  Session  Law  of  1899  limiting  hours  to  eight  in  public  work  except 
in  emergency  is  not  repeal^d  by  act  of  1903,  providing  that  no  emergency 
shall  be  construed  to  exist  where  other  labor  can  be  found. 

Miscellaneous.  Cited  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183 
U.  S.  504,  46  L.  Ed.  301,  22  Sup.  Ct.  96,  upholding  Ky.  Gen.  Stats.  1894, 
§  820,  prohibiting  greater  charge  for  shorter  haul  except  on  permission  of 
commission  after  investigation. 

183  V.  8.  503-519,  46  U  Sd.  298,  22  8np.  Ot  96,  LOUISVILIf  ft  K.  R.  S. 
OO.  ▼.  KBNTITOKY. 

Federal  Supreme  Ck>urt  accepts  State  court's  interpretation  of  State 
statutes. 
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Approved  in  Arkansas  Southern  Ry.  Co.  v.  Louisiana  etc.  Ry.  Co.,  218 
U.  S.  437,  54  L.  Ed.  1098,  31  Sup.  Ct.  56,  contract  of  parish  of  Louisiana 
to  aid  railroad  is  not  impaired  by  subsequent  State  Constitution  exempt- 
ing from  taxation  certain  property  taxable  at  time  of  contract  and  spe- 
cial tax  cannot  be  levied  on  such  property;  Hager  v.  American  Nat. 
Bank,  159  Fed.  401,  86  C.  C.  A.  334,  Kentucky  Act  of  1906  providing 
method  of  taxing  State  and  national  banks  and  trust  companies,  as  con- 
strued by  State  Court  of  Appeals,  is  not  invalid  as  to  national  banks 
under  Federal  law,  as  taxing  capital  and  surplus,  and  not  shares;  York 
V.  Washburn,  129  Fed.  570,  64  C.  C.  A.  132,  State  decision  that  oral  con- 
tract for  lease  of  more  than  one  year  is  not  void  binds  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  418. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

State  railroad  is  subject  to  control  of  State  raaerred  in  OonstHution, 
and  cannot  inyoke  Federal  Jurisdiction  In  regard  to  long  and  short  haul  iiro- 
▼iaion  of  OonsUtation  on  ground  of  denial  of  due  proceaa  of  law. 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  489, 
58  L.  Ed.  1423^  34  Sup.  Ct.  986,  long  and  short  haul  provisions  of  act  to 
regulate  commerce  as  amended  by  act  of  1910  are  not  repugnant  to  Fed- 
eral Constitution  as  delegation «f  power  to  commerce  commission  beyond 
power  of  Congress;  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  306,  58 
L.  Ed.  240,  34  Sup.  Ct.  48,  Kentucky  Act  of  1900  authorizing  commission 
to  fix  reasonable  intrastate  rates,  where  rates  are  found  to  be  exorbitant, 
is  not  in  conflict  with  State  Constitution;  Simpson  v.  Shepard,  230  U.  S. 
428,  429,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1553, 
1554,  33  Sup.  Ct.  729,  in  absence  of  congressional  actioui  State  may  regu- 
late intrastate  rates  of  interstate  carrier,  although  relations  between 
interstate  and  intrastate  rates  are  thereby  disturbed;  Calif omia  Adjust- 
ment Co.  V.  Southern  Pac.  Co.,  226  Fed.  350,  upholding  provision  of 
California  Constitution,  art.  XIl,  §  21,  as  amended  October  10,  1911, 
relating  to  long  and  short  hauls ;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed. 
188,  193,  McChord  Act  of  Kentucky  of  1900,  authorizing  commission  to 
establish  rates,  requiring  notice  and  hearing  before  exercise  of  power, 
is  not  void  as  depriving  railroad  of  property  without  due  process  because 
it  does  not  provide  for  judicial  review  of  order;  Spring  Valley  Water  Co. 
V.  San  Francisco,  165  Fed.  678,  question  as  to  whether  rates  fixed  by 
municipal  ordinance  are  confiscatory  is  judicial,  requiring  due  process 
of  law  for  its  determination,  and  Federal  court  has  jurisdiction ;  Smith 
V.  Stephens,  173  Ind.  573,  80  L.  R.  A.  (N.  S.)  704,  91  N.  E.  170,  deduc- 
tion of  merely  assessed  value  of  realty  owned  by  bank  from  its  capital 
stock,  under  statute  of  1908,  where  amount  invested  in  realty  is  greater 
than  assessed  value,  did  not  violate  equality  clause  of  Federal  Constitu* 
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tion;  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133-  Ky.  180,  97 
S.  W.  789,  provision  of  Constitution  requiring  interchange  and  switching 
of  cars  between  connecting  carriers  in  transfer  and  delivery  of  freight 
does  not  deprive  carrier  of  property  without  due  process;  McGrew  v. 
Missouri  Pac.  Ry.  Co.,  230  Mo.  537,  538,  132  S.  W.  1088, 1089,  short-haul 
provision  of  act  of  1872  did  not  violate  Constitution  of  1865  and  was  not 
repealed  by  Constitution  of  1875;  dissenting  opinion  in  McCully  v.  Chi- 
cago etc.  Ry.  Co.,  212  Mo.  55, 110  S.  W.  727,  majority  holding  statute  of 
1899  requiring  railroads  to  furnish  free  return  transportation  to  shippers 
of  stock  in  carload  lots  is  void. 

Distinguished  in  dissenting  opinion  in  McGrew  ▼.  Missouri  Pac.  Ry. 
Co.,  230  Mo.  580,  132  S.  W.  1103,  majority  holding  intent  in  adopting 
section  129  of  Constitution  of  1875  was  to  make  short-haul  rule  part  of 
fundamental  law,  and  section  14  directing  legislature  to  pass  laws  for- 
bidding unjust  discriminations  is  not  implied  limitation,  on  power  of 
legislature  to  prevent  only  such  discriminations  as  are  unjust,  and  Consti- 
tution of  1875  did  not  repeal  short-haul  provision  of  act  of  1872. 

Bight  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Oaa.  559. 

Kentucky  Constitution,  section  218,  regulating  long  and  short  haul 
charges,  is  yalid,  as  applied  to  places  within  State. 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Eubank,  184  U.  S.  33,  46 
L.  Ed.  419,  22  Sup.  Ct.  279,  holding  invalid  Ky.  Const.,  §  218,  prohibiting 
greater  charge  for  shorter  haul  so  far  as  applied  to  longer  haul  to  or 
from  point  outside  State;  Houston  etc.  B.  Co.  v.  Storey,  149  Fed.  506, 
Texas  act  of  1853  giving  legislature  power  to  fix  rate  over  certain  maxi- 
mum does  not  deprive  State  of  right  to  change  legislation. 

Distinguished  in  dissenting  opinion  in  Louisville  &  N.  R.  R.  Co.  v.  Eu- 
bank, 184  U.  S.  43,  46  L.  Ed.  423,  22  Sup.  Ct.  283,  majority  holding 
invalid  Ky.  Const.,  §  218,  prohibiting  greater  short-haul  charge  so  far 
as  applied  to  long-haul  point  situated  outside  the  State. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  13. 

Contract  of  exemption  txom  fntnre  legislation  must  be  express  or  by 
clear  implication. 

Approved  in  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan. 
660,  90  Pac.  318,  foreign  corporation  transmitting  interstate  and  govern- 
ment messages  may  be  ousted  from  nongovernmental  intrastate  business 
for  failure  to  comply  with  statute  relating  to  foreign  corporations. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  269. 

Bailroad  power  is  subject  to  power  of  State  to  control  grant. 
Approved  in  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  490, 
494,  92  Pac.  614,  615,  statute  creating  commission  and  order  of  commia- 
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Bion  requiring  separate  passenger  service  within  State  do  not  impair 
railroad's  charter. 

Business  aiSected  with  public  interest  subjecting  it  to  regulation  and 
control  as  to  rates  or  prices.    Note^  6  L.  B.  A.  (N.  8*)  8S6. 

Interference  with  connnerce  power  must  be  direct. 
Approved  in  Pullman  v.  Linke,  203  Fed.  1021,  State  writ  of  attach- 
ment impounding  sleeping-car  in  interstate  commerce  and  enforcing 
transshipment  of  interstate  passengers  was  direct  interference  with 
interstate  commerce,  and  void;  Grand  Trunk  Ry.  Co.  v.  Michigan  Rail- 
road Commission,  198  Fed.  1021,  order  of  commission  enforcing  State 
statute  requiring  intransity  transportation  of  carload  freight  between 
junction,  intersection  and  transfer  points,  is  not  void  as  direct  intierfer- 
ence  with  interstate  commerce ;  In  re  Ai^ansas  Rate  Cases,  187  Fed.  301, 
holding  fact  that  intrastate  freight  and  passenger  rates  indirectly  affect 
interstate  rates'  does  not  render  statute  void,  but  rates  not  allowing  fair 
return  on  investment  are  void  as  confiscatory,  and  granting  injunction  to 
railroads ;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  201,  202,  fact  that  re- 
duction of  local  rates  by  statute  of  Kentucky  of  1900  incidentally  com- 
pels reduction  of  interstate  rates  does  not  make  statute  void;  Oregon 
etc.  Navigation  Co.  v.  Campbell,  173  Fed.  987,  upholding  railroad  com- 
mission Act  of  Oregon  of  1907  and  order  of  commission  establishing 
intrastate  rates  which  indirectly  affect  interstate  commerce;  St.  Louis 
etc.  R.  Co.  V.  Hadley,  168  Fed.  342,  statutes  of  Missouri  of  1907  regulat- 
ing intrastate  rates  and  fares  are  not  void  because  of  fact  that  between 
certain  cities  in  State  competing  line  not  wholly  within  State  must  reduce 
rates  and  fares  to  meet  those  of  lines  wholly  within  State;  State  v. 
Atlantic  Coast  Line  R.  Co.,  56  Fla.  662,  82  L.  R.  A.  (N.  S.)  639,  47 
South.  984,  upholding  demurrage  rule  8  of  commission  making  carrier 
liable  to  shipper  in  sum  of  one  dollar  per  day  for  unlawful  detention  of 
loaded  cars ;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  298,  65  S.  E.  674,  order 
of  railroad  commission  relating  to  furnishing  cars  for  intrastate  ship- 
ment is  not  void  as  burden  on  interstate  commerce;  Southern  Ry.  Co. 
V.  Railroad  Commission,  179  Ind.  34,  37,  100  N.  E.  341,  342,  statute  of 
1908  requiring  railroad  locomotives  and  cars  to  be  equipped  with  grab- 
irons  is  not  void  as  interference  with  interstate  commerce,  since  it 
merely  imposes  additional  penalty  for  same  omission  of  duty;  Oneida 
Farmers'  Shipping  Assn.  v.  St.  Joseph  etc.  Ry.  Co.,  90  Kan.  279,  133 
Pac.  889,  State  may  enact  reasonable  regulations  to  prevent  delays  in 
intrastate  transportation  by  interstate  carrier,  though  incidentally  affect- 
ing interstate  commerce;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co., 
76  Kan.  504,  92  Pac.  619,  statute  of  1901  creating  railroad  conmiission 
and  order  of  commission  requiring  railroad  to  operate  separate  passenger 
service  within  State  are  not  interference  with  interstate  commerce; 
Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  186,  97  S.  W. 
791,  Constitution,  §  213,  requiring  interchange  and  switching  of  cars  be- 
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tween  connecting  carriers  in  transfer  and  delivery  of  freight  is  not 
interference  with  interstate  commerce;  State  v.  Louisville  etc.  R.  Co.,  97 
Miss.  48,  Ann.  Oas.  19120,  1150,  51  Sonth.  923,  upholding  law  of  1908 
providing  for  forfeiture  of  charter  of  railroad  to  engage  in  intrastate 
business  upon  its  removal  of  action  against  it  in  State  court  to  Federal 
court ;  Harrill  Bros.  v.  Southern  Ry.  Co.,  144  N.  0.  537,  57  S.  E.  384, 
Revisal  of  1906,  requiring  carrier  to  inform  consignee  of  freight  charges 
and  to  deliver  freight  on  tender  or  payment  of  charges,  subject  to  penalty 
for  failure  to  do  so,  is  not  interference  with  interstate  commerce  in  case 
of  interstate  shipment;  State  ex  rel.  McCue  v.  Northern  Pae.  Ry.  Co., 
19  N.  D.  56,  25  L.  E.  A.  (N.  S.)  1001,  120  N.  W.  874,  law  of  1907  pre- 
scribing maximum  intrastate  rates  for  transportation  of  coal  in  carload 
lots  does  not  violate  commerce  clause  of  Federal  Constitution. 

Distinguished  in  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  497,  94 
Am.  St.  Rep.  959,  44  S.  £.  299,  holding  cars  brought  into  State  loaded 
and  to  be  returned  likewise  cannot  be  garnished  to  defeat  use  thereof  by 
persons  so  receiving  and  reloading. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Oas.  615. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  B.  A.  (N.  8.) 
64S,  656. 

Appeal  to  court  from  decision  of  railroad  commission.    Note,  49 
L.  R.  A.  (N.  B.)  566. 

Effect  of  constitutional    assertion  of  title  to  navigable  water  on 
vested  riparian  rights.    Note,  6  L.  B.  A.  (N.  8.)  258. 

183  V.  a  51&-536,  46  L.  Ed.  307,  22  Bap.  Ot.  154,  SOUTHERN  PAOIFIC 
B.  B.  00.  T.  UNITED  STATES. 

Southern  Pacific  is  entitled  to  1>enefit  of  grant  as  made  in  act  of  1866. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  706,  58 
Ii.  Ed.  1554,  34  Sup.  Ct.  907,  exception,  in  patents  issued  to  Southern 
Pacific  under  Land  Grant  Act  of  1866,  that  lands  subsequently  found 
<;o  be  mineral  should  be  excluded,  is  void;  Cook  v.  Southern  Pac.  R.  Co., 
4  Cal.  App.  689,  88  Pac.  1101,  railroad  selling  land  in  1886  and  agreeing 
to  use  diligence  in  procuring  patent  did  not  breach  such  provision  by 
delay  in  obtaining  patent,  where  delay  was  caused  by  failure  of  Land 
Department  to  Approve  report  until  1897,  on  which  approval  alone  pat- 
ents could  be  issued. 

By  act  of  Jnly  6, 1886,  Congress  forfeited  to  United  States  lands  granted 
to  Atlantic  &  Pacific  Company. 

Approved  in  Southern  Pacific  R.  R.  t.  United  States,  189  U.  S.  450, 
47  L.  Ed.  899,  23  Sup.  Ct.  568,  holding  lands  within  twenty-mile  limit 
were  excepted  from  Southern  Pacific  grant  of  1871  by  section  23  of  that 
act. 
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Distinguished  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed. 
552,  holding  Southern  Pacific  Company  never  acquired  any  interest  in 
public  lands  within  thirty-mile  limits  of  grant  to  Atlantic  &  Pacific  Com- 
pany in  1870. 

Two  companies  taking  land  under  same  act  take  undivided  moiety  in 
oYerlapplng  claims. 

Approved  in  United  States  v.  Southern  Pacific  R.  R.  Co.,  223  U.  S.  569, 
572,  66  L.  Ed.  555,  656,  32  Sup.  Ct.  326,  under  main  line  grant  of  1866, 
Southern  Pacific  may  select  lieu  lands  within  primary  limits  of  grant 
made  to  Atlantic  and  Pacific  Railroad  by  same  act  and  forfeited  under 
act  of  1886;  United  States  v.  Southern  Pac.  R.  Co.,  167  Fed.  514,  93 
C.  C.  A.  146,  and  United  States  v.  Southern  Pac.  R.  Co.,  152  Fed.  312, 
both  holding  right  of  Southern  Pacific  to  select  lieu  lands  within  indem- 
nity limit  of  its  grant  is  not  affected  by  fact  that  lands  were  within 
primary  limits  of  grant  to  Atlantic  and  Pacific  Company  and  were  re- 
stored to  public  domain  by  forfeiture  of  that  grant;  Southern  Pac.  R. 
Co.  V.  Arnold,  162  Cal.  731,  124  Pac.  832,  Southern  Pacific  Company  has 
geneiral  right  to  select  indemnity  lands  under  main  line  grant  within 
place  limits  of  Atlantic  and  Pacific  primary  grant  forfeited  by  act  of 
Congress  of  1886;  Southern  Pac.  R.  R.  Co.  v.  Bovard,  4  Cal.  App.  78, 
87  Pac.  203,  holding  Southern  Pacific  may  select  indemnity  lands  within 
place  limits  of  forfeited  grant  to  Atlantic  and  Pacific  Railway;  Stone- 
road  V.  Beck,  16  N.  M.  774,  120  Pac.  906,  intervener  and  appellee  holding 
by  same  act  of  Congress  have  equal,  undivided  moiety  of  overlapping 
lands  of  Mexican  grant. 

Distinguished  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  360,  38 
L.  Ed.  637,  34  Sup.  Ct.  419,  holding  act  of  1860  confirming  Mexican  land 
grants  was  in  discharge  of  treaty  obligations  and  not  gratuity,  as  in 
case  of  railroad  grant  acts,  and  overlapping  rights  in  grants  confirmed 
are  not  to  be  shared  equally ;  Southern  Pacific  R.  R.  Co.  v.  United  States, 
223  U.  S.  565,  56  L.  Ed.  552,  32  Sup.  Ct.  325,  Southern  Pacific  is  not 
entitled  under  branch  line  land  grant  of  1B71  to  select  lieu  lands  within  in- 
demnity limits  of  grant  to  Atlantic  and  Pacific  Railroad  by  act  of  1866, 
forfeited  by  act  of  1886. 

Bight,  question  or  fact  directly  in  Issne  cannot  be  dlspated  In  subse- 
quent suit. 

Approved  in  United  States  Min.  Co.  v.  Lawson,  134  Fed,  776,  67 
C.  C.  A.  587,  grant  of  patent  to  owner  of  one  of  two  overlapping  claims 
does  not  estop  owner  of  other  from  asserting  priority  of  location ;  South- 
em  Pacific  Co.  V.  Lipman,  148  Cal.  489,  491,  492,  494,  83  Pac.  449,  450, 
451,  on  issue  involving  railroad's  right  to  land.  United  States  Supreme 
Court  decision  holding  company  and  United  States  tenants  in  common 
is  available  on  appeal;  Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  784,  16 
L.  R.  A.  (N.  S.)  898,  106  S.  W.  793,  in  minority  stockholders'  suit  to 
compel  defendant  to  satisfy  judgment  against  corporation,  where  defend- 
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ant  relies  on  decision  denying  relief  to  stockholders  on  another  judgment 
in  action  on  contract,  reply  that  recoveiy  is  based  on  tort  is  available 
under  section  101  of  Civil  Code  of  Practice  authorizing  pleading  of 
estoppel. 

183  T7.  8.  58&-545,  46  L.  Ed.  315,  22  Sap.  Ct.  172,  XTNITED  STATES  TRUST 
CO.  V.  NEW  BCBXIOO. 

Agreed  statement  of  facts  mnst  contain  ultimate  facts. 
Approved  in  Gonzales  v.  Buist,  224  U.  S.  131,  56  L.  Ed.  695,  32  Sup. 
Ct.  463,  on  appeal  from  Supreme  Court  of  Porto  Rico,  agreed  statement 
of  facts  reciting  testimony  brings  nothing  before  court  to  review;  Neely 
Electric  Construction  etc.  Co.  v.  Browning,  25  App.  D.  C.  86,  dismissing 
appeal  where  record  in  action  at  law  tried  to  court  without  jury  was 
merely  statement  of  testimony  and  proceedings  certified  by  trial  court  to 
be  accurate  with  no  exceptions  or  requests  for  finding  of  ultimate  facts. 

Court's  adjudication  In  favor  of  petition  for  back  taxes  establishes 
validity  of  assessments. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  114,  32  South. 
946,  holding  assessment  of  back  taxes  on  land  which  escaped  taxes  is 
valid  though  the  property «has  changed  hands. 

Distinguished  in  Trust  Co.  of  America  v.  Norfolk  etc.  Ry.  Co.,  183 
Fed.  810,  denying  injunction  to  restrain  sale  of  property  purchased  in 
foreclosure  proceedings  against  railway  for  payment  of  judgment  re- 
covered in  action  by  passenger  against  railroad  for  assault  and  battei7 
by  conductor. 

183  U.  S.  545-552,  46  L.  Ed.  321,  22  Sup.  Ct.  225,  EX  PARTE  WILDEB'S 
STEAMSHIP  CO. 

Appeals  from  Hawaiian  courts  are  goyerned  by  mles  of  appeal  from 
courts  of  States. 

Approved  in  Equitable  Life  Assur.  Society  v.  Brown,  187  U.  S.  309, 
47  L.  Ed.  191,  23  Sup.  Ct.  123,  holding  under  act  of  April  30,  1900,  pro- 
viding  government  for  Hawaii,  jurisdiction  of  Supreme  Court  to  review 
territorial  decisions  is  same  as  that  for  review  of  State  decisions. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  criminal 
cases  decided  in  territorial  courts.    Note,  9  Ann.  Caa.  395. 

183  U.  S.  553-568,  46  L.  Ed.  324,  22  Sup.  Ct.  238,  NUTTING  ▼.  MASSA- 
CHUSETTS. 

State  may  impose  fine  for  negotiating  witb  insurance  company  not  an- 
tliori2ed  to  transact  business  within  State. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S. 
25,  Ajul  Cas.  1915D,  1087,  69  L.  Ed.  824,  35  Sup.  Ct.  496,  taxes  under 
Wfir  Revenue  Act  of  1898,  on  policies  of  marine  insurance  on  exports 
are  void,  and  recoverable  under  Refunding  Act  of  1902;  New  York  Life 
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Ins.  Co.  y.  Deer  Lodge  County,  231  U.  S.  502,  508,  58  L.  Ed.  885,  387, 
34  Sup.  Ct.  167,  upholding  statute  of  Montana  imposing  tax  on  insurance 
corporation  doing  business  in  State  measured  by  excess  of  premiums  over 
losses  and  expenses  within  State;  Delamater  v.  South  Dakota,  205  U.  S. 
102,  10  Ann.  Gas.  733,  51  L.  Ed.  730,  27  Sup.  Ct.  447,  upholding  law  of 
South  Dakota  of  1901  imx>osing  annual  license  charge  on  traveling  sales- 
men selling  or  soliciting  orders  for  intoxicating  liquors  within  State; 
Danciger  v.  Stone,  187  Fed.  860,  nonresident  liquor  dealer  obtaining 
orders  for  liquor  in  Oklahoma  by  means  of  advertisements  sent  through 
mail  violates  law  prohibiting  advertising  or  soliciting  sale  of  intoxicating 
liquors  within  State  and  is  not  entitled  to  injunction  to  restrain  State 
officers  from  executing  search-warrant  with  reference  to  liquor  shipped 
into  State ;  Charleston  etc.  Ry.  Co.  v.  Anchors,  10  Ga.  App.  325,  73  S.  E. 
552,.  Federal  Employers'  Liability  Act  does  not  apply  to  action  for  in- 
juries to  foreman  of  gang  engaged  in  relaying  rails  of  interstate  track ; 
Rose  V.  State,  4  Ga.  App.  608,  62  S.  E.  126,  under  provisions  of  Wilson 
law  of  1890,  State  statute  prohibiting  soliciting  orders  :for  intoxicating 
liquors  within  State  is  not  void  as  to  orders  solicited  within  State, 
although  seller  and  liquor  are  both  in  another  State;  Swing  v.  Hill,  165 
Ind.  412,  75  N.  E.  659,  in  suit  to  collect  insurance  under  contract  made 
outside  State  is  no  defense  that  insurance  company  had  not  complied 
with  State  statute ;  State  v.  J.  P.  Bass  Pub.  Co.,  104  Me.  295,  20  L.  B.  A. 
(N.  S.)  496,  71  Ati.  897,  statute  of  1903  forbidding  publication  of  adver- 
tisements of  sale  or  keeping  for  sale  of  intoxicating  liquors  is  valid  as 
applied  to  advertising  for  sale  of  liquor  kept  without  State ;  Stone  v.  Old 
Colony  St.  Ry.  Co.,  212  Mass.  464,  99  N.  E.  220,  receiver  of  insolvent 
foreign  corporation  may  enforce  in  this  State  assessment  against  holder 
of  policy  issued  in  foreign  State,  though  policy  could  not  have  been 
validly  issued  within  State;  Squire  v.  Tellier,  185  Mass.  21,  102  Am.  St. 
B^.  322,  69  N.  E.  313,  upholding  Stats.  1903,  c.  415,  §  1,  p.  389,  prohibit- 
ing, as  against  creditor,  sale  of  stock  of  merchandise  other  than  in  course 
of  trade;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  43  Mont.  249, 
115  Pac.  912,  upholding  provision  of  code  requiring  insurance  companies 
transacting  business  within  State  to  pay  tax  measured  by  excess  of  prem- 
iums over  losses  and  expenses  within  State;  Williams  v.  State,  5  Okl. 
Cr.  209,  114  Pac.  625,  and  State  ex  rel.  West  v.  State  Capital  Co.,  24 
Okl.  261,  103  Pac.  1025,  both  upholding  statute  of  1907-1908  enacted 
after  enactment  of  Wilson  law  of  1890  by  Congress,  prohibiting  adver- 
tising for  sale  or  soliciting  orders  for  intoxicating  liquor  within  State; 
Edmanson  v.  State,  64  Tex.  Cr.  428,  429, 142  S.  W.  895,  upholding  act  of 
31st  legislature  taxing  occupation  of  taking  orders  for  sale  of  intoxicat- 
ing liquors  in  counties  adopting  local  option  law;  International  Text- 
Book  Co.  V.  Peterson,  133  Wis.  310,  14  Ann.  Oaa.  965,  113  N.  W.  732, 
contract  of  Pennsylvania  corporation  accepted  and  to  gfreat  extent  per- 
formed in  Pennsylvania  including  transfer  of  articles  for  use  in  instryc- 
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tion  by  correspondenee  is  void  for  failure  of  corporation  to  comply  with 
statute  of  1898,  relating  to  foreign  corporations. 

Location  of  insured  property  within  State  preventing  action  by  for- 
eign insurer  on  contract  made  in  another.  Note,  9  L.  B.  A.  (N.  8.) 
418. 

A  contract  of  marina  insurance  is  not  an  instrumentality  of  commerce. 

Approved  in  dissenting  opinion  in  Lottery  Case,  188  U.  S.  370,  47 

'L.  Ed.  fi06,  23  Sup.  Gt.  332,  majority  holding  carriage  of  lottery  tickets 

between.  States   by    express    carrier    constitutes    interstate    commerce 

which  may  be  regulated  by  Congress. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1039. 

183  V.  8.  6G&-562,  46  L.  Ed.  828,  22  8up.  Ot.  224,  MINDEB  ▼.  GEOBaiA. 

Befusai  of  8tate  court  to  continue  criminal  case  on  account  of  absence 
of  nonresident  witnesses  is  not  denial  of  due  process  of  law  or  of  equal 
protection. 

Approved  in  In  re  Finley,  1  Cal.  App.  211,  81  Pac.  1046,  upholding 
Pen.  Code,  §  246,  punishing  with  death  any  prisoner  serving  life  sen- 
tence who  commits  assault  with  deadly  weapon. 

Depositions  in  criminal  cases.    Note,  Ann.  Oas.  1916A,  1067,  1091. 
Competency,  in  criminal  cases,  of  former  testimony  of  absent  wit- 
ness.   Note,  1  Ann.  Oas.  471. 

183  V.  8.  663-572,  46  L.  Ed.  331,  22  8up.  Ot.  84,  McKINLEY  OBEES  MIK. 
CO.  ▼.  ALASKA  UNITED  MININa  00. 

Location  of  mining  claim  by  alien  is  TOldable  and  not  void. 
Approved  in  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A.  263,  agreement 
between  two  aliens  to  acquire  mining  claim  for  joint  benefit  enforceable 
by  one  subsequently  declaring  intention  to  become  citizen;  Tyee  Consol. 
Miu.  Co.  V.  Langstedt,  1  Alaska,  451,  miner  acquires  by  location  present 
vested  estate  in  claim  which  he  may  defend  by  ejectment;  Hankins  v. 
Helms,  12  Ariz.  181, 100  Pac.  461,  holding  in  action  to  quiet  title  to  min- 
ing claim,  citizenship  of  substituted  plaintiff  not  put  in  issue  in  trial 
court  is  waived ;  Matlock  v.  Stone,  77  Ark.  199,  91  S.  W.  555,  on  appeal 
in  action  on  adverse  in  patent  proceeding,  finding  of  lower  court  that 
locator  is  citizen  is  binding  where  no  evidence  in  record  to  show  contra.; 
Holdt  V.  Hazard,  10  Cal.  App.  443, 102  Pac.  541,  question  of  qualification 
of  locator  of  mining  claims,  so  far  as  validity  is  affected  by  alienage, 
cannot  be  determined  in  action  between  private  individuals  wherein 
United  States  is  not  made  party ;  Riverside  Sand  etc.  Mfg.  Co.  v.  Hard- 
wick,  16  N.  M.  485,  120  Pac.  325,  in  ejectment  to  recover  mining  claim 
to  which  government  is  not  party,  defendant  is  not  entitled  to  urge  de- 
fense that  claim  was  located  by  dummies  for  plaintiff's  benefit;  Stewart 
V.  Gold  &  Copper  Co.,  29  Utah,  447,  110  Am.  8t  E^.  719,  82  Pac.  475, 
location  of  claim  by  alien  is  cured  by  grant  to  citizen  as  against  subse- 
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quent  locator;  Stolp  v.  Treasury  Gold  Min.  Co.,  38  Wash.  623,  80  Pac. 
818,  in  contest  for  claim,  admission  by  defendant  that  at  time  of 
making  location  plaintiff  was  citizen  establishes  prima  facie  case  of 
citizenship. 

Distinguished  in  Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.,  48  Colo.  573, 
574,  189  Am.  St.  Bep.  288,  111  Pac.  590,  alien  cannot  make  valid  mining 
location. 

Sufficient  location  of  mining  claim  is  made  by  notices  on  stnmp  in  creek. 

Approved  in  Smith  v.  Cascaden,  148  Fed.  797,  78  C.  C.  A.  468,  uphold- 
ing sufficiency  of  notice  describing  location  as  ''13A  below  Discovery  on 
Clearly  creek,''  showing  Alaska  system  of  locations;  Oregon  King  Min. 
Co.  V.  Brown,  119  Fed.  55,  55  C.  C.  A.  626,  holding  under  Rev.  Stats., 
§  2324,  any  marking  of  mining  claim  from  which  boundaries  can  be 
readily  traced  is  sufficient;  Anvil  Hydraulic  Co.  v.  Scandia  Min.  Syndi- 
cate, 4  Alaska,  481,  where  locator  of  placer  mine  set  upper  and  lower 
center  stake,  placing  location  notice  upon  one  stake,  describing  claim  by 
motes  and  bounds  and  tying  it  to  No.  4  Cpeek  Claim,  location  was  valid ; 
Overgaard  v.  Westerberg,  3  Alaska,  187,  188,  holding  in  ejectment  to 
recover  placer  mining  claim,  marking  of  boundaries  was  insufficient  and 
there  was  no  actual  discovery  within  limits  of  claim  located;  Kern  Oil 
Co.  V.  Crawford,  134  Cal.  301,  302,  76  Pac.  1112,  1113,  posting  notice  of 
claim  to  quarter  section  setting  up  stakes  to  mark  supposed  comers 
establishes  claim  to  entire  section  where  stake  did  not  include  true 
lioundary. 

Distinguished  in  Cloninger  v.  Finlaison,  230  Fed.  100,  certificate  of 
location  of  placer  claim  mentioning  Bear  Creek,  but  not  stating  that 
claim  was  located  on  Bear  Creek,  was  insufficient ;  Worthen  v.  Sidway,  72 
Ark.  223,  79  S.  W.  780,  notice  posted  on  tree  claiming  exclusive  right  to 
prospect  on  certain  quarter-section  without  marking  boundaries  is  in- 
sufficient. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  814,  839. 

Findings  of  fact  are  conclusion  on  appeal  where  evidence  is  conflicting. 

Approved  in  Manley  v.  Boone,  159  Fed.  637,  87  C.  C.  A.  197,  under 
Alaska  Code,  partition  of  mining  property  must  be  made  unless  it  can- 
not be  made  without  great  prejudice  to  owner. 

Distinguished  in  Shields  v.  Mongollon  Exploration  Co.,  137  Fed.  547, 
70  C.  C.  A.  123,  where  defendant  pleads  equitable  title  in  ejectment,  set- 
ting up  mutual  mistake  in  deed,  court's  findings  not  conclusive  on  appeal. 

188  V.  8.  572-4S82,  46  L.  Ed.  335,  22  Sup.  Ot.  91,  MAESE  v.  HEBMAN. 

Town  and  its  inhabitants  are  entitled  to  patent  to  land  under  act  of 
congress  of  1869. 

Approved  in  Priest  v.  Board  of  Trustees  of  Town  of  Las  Vegas,  232 
U.  S.  614,  618,  58  L.  Ed.  756,  758,  34  Sup.  Ct.  443,  decree  in  suit  to  quiet 
title  against  owners  and  "unknown  claimants"  is  not  binding  upon  town 
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having  interest  in  property,  not  made  party  by  name  and  not  served  with 
process,  nor  does  fact  that  defendants  were  inhabitants  of  town  make 
decree  binding  upon  town ;  Priest  v.  Board  of  Trustees  of  Las  Vegas,  16 
K.  M.  699,  120  Pac.  897,  decree  in  suit  to  quiet  title  against  owner  and 
unknown  claimant  is  not  binding  upon  town  not  served  with  process. 

Judicial  notice  of  geog^raphioal  facts.    Note,  12  Ann.  Gas.  937. 

Miscellaneous.  Cited  in  Lane  v.  Watts,  234  U.  S.  526,  58  L.  Ed.  1457, 
34  Sup.  Ct.  965,  reciting  history  of  litigation. 

183  U.  8.  582-^88,  46  L.  Bd.  389,  22  Sop.  Ot  229,  OHIOAOO,  B.  I.  ft  P.  B.  B. 
CO.  ▼.  ZEBNEOKE. 

Domestic  corporation  accepted  witb  Its  Incorporation  liability  imposed 
by  State  laws. 

Approved  in  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  218,  92  Pac.  473, 
upholding  law  of  1903,  making  railway  liable  for  injury  to  employee 
caused  by  negligence  of  other  employees ;  Ives  v.  South  Buffalo  Ry.  Co., 
201  N.  Y.  310,  320,  Ann.  Gas.  1912B,  156,  34  L.  R.  A.  (N.  8.)  162,  94 
N.  E.  445,  449, 1  N.  C.  C.  A.  547,  Workmen's  Compensation  Act  imposing 
liabilities  for  injuries  to  workmen  independent  of  fault  or  negligence  of 
employer  is  void  as  deprivation  of  property  without  due  process;  State 
V.  Portland  General  Elec.  Co.,  52  Or.  526,  530,  95  Pac.  731,  732,  holding 
corporation  purchasing  property  and  franchises  of  another  corporation 
is  not  entitled  to  question  validity  of  act  under  which  predecessor  ac- 
cepted benefits  for  several  years;  State  ex  rel.  Davis-Smith  Co.  v. 
Clausen,  65  Wash.  182,  37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1108,  2 
N.  C.  C.  A.  823,  3  N.  C.  C.  A.  615,  upholding  industrial  insurance  law 
of  1911. 

Distinguished  in  dissenting  opinion  in  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  714,  151  Pac.  410,  10  N.  C.  C.  A.  38,  majority  upholding 
Workmen's  Compensation  Act  of  1913. 

Law  applicable  to  common  carriers  fdiould  not  be  applied  to  lining  men. 
Approved  in  Elder  Dempster  Shipping  Co.  v.  Pouppirt,  125  Fed.  736, 
60  C.  C.  A.  500,  holding  steamship  company  not  liable  for  injury  to  pas- 
senger from  being  struck  by  plank  thrown  overboard,  where  cause  of 
injury  was  plaintiff's  presence  in  dangerous  place.     ^ 

Section  3  of  Nebraska  Ballroad  Incorporation  Act  of  1867  renders  rail- 
way liable  unless  passenger  at  fault. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wolfe,  187  U.  S.  638,  47  L.  Ed. 
844,  23  Sup.  Ct.  847,  reaffirming  rule ;  Chicago  etc.  R.  R.  Co.  v.  Eaton, 
183  U.  S.  589,  590,  46  L.  Ed.  342,  22  Sup.  Ct.  229,  holding  raUroad  liable 
to  administrator  for  death  of  passenger  caused  by  derailment  of  trains 

Constitutionality  of  statute  imposing  liability  for  injury  to  servant, 
irrespective  of  negligence.    Note,  34  L.  E.  A.  (N.  8.)  164. 

Constitutionality  of  Workmen's  Compensation  Acts.    Note,  1  N.  0. 0. 
A.  781. 
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183  V.  8.  689-^90,  46  L.  Ed.  841,  22  Snp.  01  228,  OHIOAGO,  A.  I.  *  P.  A.  JL 
00.  V.  EATOK. 

Not  cited. 

183  U.  8.  591-^1,  46  It.  Ed.  342,  22  Snp.  Ot.  87,  UNITED  BTATE8  BEPAIB 
ft  G.  00.  V.  AS8YBIAN  ASPHALT  OO. 

Perkins  patent  No.  501,537,  for  improyed  method  of  repaiiing  aspbalt 
pavementB,  held  anticipated. 

Approved  in  XXth  Century  Heating  etc.  Co.  v.  Taplin  etc.  Co.,  181 
Fed.  101,  104  C.  C.  A.  156,  construing  Maag  patent  for  furnace  grate 
and  holding  it  not  infringed;  Engel  v.  Sinclair,  34  App.  D.  C.  216,  pat- 
entee of  water-tube  boiler  is  estopped  to  claim  benefit  of  rejected  claim. 

Distinguished  in  Wheeler  v.  James,  189  Fed.  902,  claims  1,  2  and  3  of 
Schebler  patent  for  carbureter  are  invalid  as  broader  than  actual  inven- 
tion disclosed  by  specifications  and  drawings. 

Oourt  cannot  change  scope  of  patent. 
Approved  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  520,  Morrison  pat- 
ent No.  717,014,  claim  1,  for  method  of  making  brushes,  infringed  by 
Sonn  patent  No.  790,610. 

183  IT.  S.  602-619,  46  L.  Ed.  347,  22  Sup.  Ot.  261,  MIDWAY  OO.  ▼.  EATON 
(No.  1). 

Power  of  attorney  to  locate  Sionz  half-breed  scrip  and  to  sell  lands 
located  do  not  amonnt  to  assignment  in  violation  of  act  of  Oongress  of  1854. 
Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  333,  act 
of  1898  providing  that  rights  of  way  acquired  by  navigation  companies 
over  public  lands  under  act  of  1891  may  be  used  for  water  transporta- 
tion for  development  of  power  subsidiary  to  purpose  of  navigation  did 
not  supersede  act  of  1896,  requiring  consent  of  Secretary  of  Interior  to 
acquisition  of  rights  of  way  through  forest  reservations  by  power  com- 
panies; Clark  V.  Welch,  154  Mich.  543,  118  N.  W.  139,  where  right  to 
locate  public  land  under  additional  homestead  scrip  has  been  transferred 
for  value,  giving  to  transferee  power  to  make  transfer  effectual  is  not 
revocable;  Buffalo  Land  &  Exploration  Co.  v.  Strong,  91  Minn.  85,  97 
N.  W.  575,  two  powers  of  attorney,  one  to  locate  Sioux  half-breed  scrip, 
other  to  convey  land,  did  not  constitute  assignment  of  scrip;  Heerman  v. 
Rolfe,  27  N.  D.  55,  56,  57,  145  N.  W.  605,  606,  power  of  attorney  given 
by  holder  of  scrip  for  Indian  lands  authorizing  another  person  to  make 
location  was  not  illegal  assignment  in  contravention  of  act  of  Congress. 

Building  cansed  to  be  erected  by  attorney  of  half-breed  seripholder  nnder 
act  of  1864  is  snfflclent. 

Approved  in  Midway  Co.  v.  Eaton,  183  U.  S.  620,  46  L.  Ed.  358,  22 
Sup.  Ct.  268,  affirming  rule;  Midway  Co.  v.  Eaton,  127  Fed.  1021,  61 
C.  C.  A.  680,  upholding  locations  of  half-breed  scrip  made  under  act  of 
July  17, 1854. 
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Miscellaneous.  Cited  in  Strong  ▼.  Buffalo  Land  etc.  Co.,  203  U.  S.  582, 
61L.  Ed.  887,  27  Sup.  Ct.  780. 

183  U.  8.  610-620,  46  L.  Ed.  367,  22  Sup.  Ot.  268,  MIDWAT  00.  ▼.  EATON 
(No.  2). 

Not  cited. 

183  V.  B.  621-681,  46  L.  Ed.  368,  22  Sup.  Ot.  258,  TEXAS  *  PAOIFIO  BY. 
00.  ▼.  BEIBfl. 

Property  unloaded  "by  carrier  without  giving  notice  to  connecting  car- 
rier does  not  await  fnrtlier  conveyance. 

Approved  in  United  States  v.  Union  Pac.  R.  Co.,  213  Fed.  334,  130 
C.  C.  A.  34,  initial  carrier  is  liable  for  penalty  imposed  by  twenty-eight 
hour  law  of  1906  for  failure  of  terminal  company,  employed  by  it,  to  un- 
load stock  within  time  required;  Pittsburg  etc.  Ry.  Co.  v.  Mitchell,  175 
Ind.  206,  91  N.  E.  739,  under  contract  by  initial  carrier  to  carry  freight 
to  its  destination  or  to  deliver  to  connecting  carrier  liability  of  initial 
carrier  continues  through  whole  transit,  and  connecting  carriers  are  its 
agents. 

Delivery  of  cotton  on  company's  own  pier  is  no  delivery  to  connecting 
carrier. 

Distinguished  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  175, 
46  L.  Ed.  490,  22  Sup.  Ct.  341,  holding  delivery  of  cotton  at  carrier's  ter- 
minal'wharf  at  West  Wego  no  deviation  from  route  of  shipment  from 
Texas  to  New  Orleans. 

Delivery  to  connecting  carrier  ends  liability. 
Approved  in  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  466,  68  C.  C.  A. 
177,  holding  carrier  liable  for  loss  of  cotton  due  to  negligence  of  carrier's 
servants  in  piling  cotton  over  fire  apparatus  so  it  could  not  be  used. 

Bill  of  lading  should  be  construed  most  strongly  against  carrier. 
Approved  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  96,  60  L.  Ed. 
009,  36  Sup.  Ct.  493,  construing  stipulation  for  notice  in  bill  of  lading 
for  interstate  shipment  in  light  of  Carmack  Amendment  to  mean  that 
notice  to  connecting  carrier  at  destination  would  be  notice  to  initial 
carrier,  and  denying  recovery  for  failure  to  give  notice;  Royal  Ins.  Co. 
V.  Martin,  192  U.  S.  162,  48  L.  Ed.  385,  24  Sup.  Ct.  251,  holding  stipula- 
tion against  risk  in  case  of  riot  meant  relief  from  liability  only  in  case 
riot  caused  or  was  connected  with  loss;  Mt.  Vernon  Refrigerating  Co.  v. 
Fred  W.  Wolf  Co.,  188  Fed.  168, 110  C.  C.  A.  200,  construing  contract  for 
sale  of  ice  plant  proposed  by  vendor  and  accepted  by  vendee  and  hold- 
ing substitution  of  other  claims  than  those  called  for  justified  vendee  in 
rejecting  plant ;  Christian  v.  First  Nat.  Bank  of  Deadwood,  155  Fed.  709, 
84  C.  C.  A.  53,  where  three  certificates  of  stock  were  indorsed  in  blank 
and  deposited  by  co-owners  in  bank  under  option  contract  of  sale  and 
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purehaser  defaulted,  bank  is  under  no  duty  to  distribute  stock  among 
co-owners,  and  refusal  to  do  so  on  demand  of  one  co-owner  is  not  oonver- 
siotn  of  bis  interest  in  stock;  Parker  v.  Atlantic  &  Pacific  R.  R.  Co.,  133 
N.  C.  342,  63  L.  R.  A.  827,  45  S.  E.  660,  holding  void,  for  want  of  con- 
sideration, stipulation  in  bill  of  lading,  '^subject  to  delay";  Qillilan  & 
Gaffney  v.  Southern  Ry.  Co.,  85  S.  C.  34,  137  Am.  St.  Rep.  861,  27 
L.  R.  A.  (N.  8.)  1106,  67  S.  E.  23,  stipulations  for  exemption  from  liabil- 
ity are  to  be  construed  strictly  against  carrier;  dissenting  opinion  in 
Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  612,  9  L.  R.  A. 
(N.  S.)  433,  71  C.  C.  A.  21,  majority  holding  provision  that  policy  shall 
be  void  when  property  is  encumbered  not  waived  by  showing  insurer's 
agent  had  knowledge  of  encumbrance. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 
for  loss  by  fire.    Note,  20  Ann.  Gas.  235. 

183  IT.  S.  632-642,  46  L.  Ed.  362,  22  Sup.  Ct.  257,  TEXAS  ft  PACXFIO  BY. 
CO.  V.  CALLENDEB. 

Delivery  to  connecting  carrier  ends  liability. 
Approved  in  Texas  &  P.  Ry.  Co.  v.  Coptourie,  135  Fed.  466,  68  C.  C.  A. 
177,  holding  carrier  liable  for  loss  of  cotton  due  to  negligence  of  carrier's 
servants  in  piling  cotton  on  dock. 

Delivery  of  cotton  at  carrier's  own  pier  is  not  dellTery  to  connecting 
carrier. 

Distinguished  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  8.  175, 
46  L.  Ed.  490,  22  Sup.  Ct.  341,  holding  delivery  of  cotton  at  terminal 
wharf  at  West  Wego  is  no  deviation  from  route  of  shipment  from  Texas 
to  New  Orleans. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 
for  loss  by  fire.    Note,  20  Ann.  Gas.  236. 

183  U.  S.  642-674,  46  L.  Ed.  S66^  22  Sup.  Ct.  240,  SUN  PBINTZKa  k  PUB. 
ASSN.  V.  MOOBE. 

Where  principal  is  disclosed,  agent  cannot  be  held  unless  he  bo  agreed. 

Approved  in  Hicks  v.  Kenan,  139  N.  C.  344,  51  S.  E.  943,  defendant 
not  liable  on  an  agreement  signed  "K,  representing  A,"  being  party  in 
interest. 

Distinguished  in  General  Electric  Co.  v.  Gill,  127  Fed.  243,  holding  de- 
fendant personally  liable  on  proposal  accepted,  "G.  &  Co.  by  S.  S.  G., 
President,"  with  "President"  erased. 

Liability  of  one  signing  contract  in  representative  capacity.    Note, 
42  L.  R.  A.  (N.  S.)  7,  36. 

Bailee  Is  not  responsible  for  return  of  thing  hired  when  lost  without  his 
fault. 

Approved  in  McCormick  v.  Shippy,  124  Fed.  51,  59  C.  C.  A.  568  (affirm- 
ing 119  Fed.  229),  holding  clause  relieving  charterer  from  liability  from 


947  SUN  PRINTING  ETC.  ASSN.  v.  MOORE.    183  U.  S.  642-674 

loss  of  yacht  includes  loss  by  negligence,  since  he  is  not  liable  unless  neg- 
ligent; W.  H.  Beard  Dredging  Co.  v.  Hughes,  113  Fed.  682,  holding  there 
can  be  no  recovery  from  charterer  of  vessel  for  injury  thereto,  in  ab- 
sence of  proof  of  manner  in  which  injury  was  received. 

Liability  of  bailee  under  special  contract  provisions  for  care  or  re- 
turn.   Note,  L.  B.  A.  1915B,  801. 

Managing  editor  of  newspaper  Is  general  officer  wltb  poorer  prima  fade 
to  do  act  tmstees  may  authorize  or  ratify. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  limitation  of  liability  in  bill  of  lading  for  inter- 
state shipment  containing  recital  that  shipper  had  choice  of  rates  is  prima 
facie  valid;  Jenkins  S.  S.  Co,  v.  Preston,  186  Fed.  611,  108  C.  C.  A. 
473,  general  manager  of  steamship  company  has  prima  facie  authority  to 
make  contract  for  employment  of  master  for  two  seasons,  and  contract 
cannot  be  repudiated  after  master  has  served  one  season  without  objec- 
tion; In  re  Cincinnati  Iron  Store  Co.,  167  Fed.  488,  93  C.  C.  A.  122, 
assignments  of  payments  to  become  due  on  contract  to  build  bridge  by 
president  of  bridge  company  to  bank  as  security  for  money  bor- 
rowed are  valid  as  against  corporation  and  its  trustees  in  bankruptcy; 
Adam  v.  New  England  Inv.  Co.,  33  R.  I.  205,  80  Atl.  430,  where 
president  and  general  manager  of  corporation  purchased  stock  of 
another  corporation  and  delivered  stock  of  their  corporation  to  seller, 
with  agreement  to  repurchase,  corporation  retaining  benefits  and  par- 
tially acting  on  agreement  to  repurchase  could  not  disaf&rm  contract. 

Distinguished  in  In  re  Jefferson  Casket  Co.,  182  Fed.  693,  president  of 
New  York  corporation  has  no  power  to  execute  assignment  of  corpora- 
tion's property  for  benefit  of  creditors  without  corporate  action  by 
directors. 

Implied  or  presumed  authority  of  a  superintendent  of  a  department 
to^  contract  as  to  matters  relating  to  his  department.  Note,  88 
L.'  B.  A.  (N.  8.)  1185,  1186. 

Absolute  obligation  to  return  yacht  is  imposed  upon  charterer  by  char- 
ter-party mroTlding  for  its  return  in  as  good  condition  as  at  start. 

Approved  in  Carnegie  Steel  Co.  v.  United  States,  240  U.  S,  164,  165, 
60  L.  Ed.  579,  36  Sup.  Ct.  344,  delay  in  performance  of  contract  to  manu- 
facture eighteen-inch  face-hardened  armor  plate  for  government  caused 
by  ignorance  of  necessary  scientific  process,  is  not  due  to  "unavoidable 
cause"  within  meaning  of  provision  of  contract  allowing  credit,  in  com- 
puting liquidated  damages,  for  such  delays ;  Hahlo  v.  Benedict,  216  Fed. 
305,  132  C.  C.  A.  447,  charterer  is  liable  for  stranding  of  yacht,  due  to 
fault  of  captain  who  under  charter  was  servant  of  charterer;  Baltimore 
etc.  Barge  Co.  v.  Eastern  Coal  Co.,  195  Fed.  484,  115  C.  C.  A.  393,  hold- 
ing tug  liable  for  loss  of  barge  and  cargo  of  coal  by  parting  of  old 
hawser,  where  charter  of  barge  to  tug  required  barge  to  be  provided  with 
hawser  and  there  was  new  hawser  on  board. 
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Wlietlier  stlptilatioii  to  pay  sun  of  money  is  penalty  or  liquidated  dam- 
agea  ia  to  be  determined  by  contract. 

Approved  in  United  States  Engineering  etc.  Co.,  234  U.  S.  241,  58 
L.Ed.  1297,  34  Sup.  Ct.  843,  while  reasonable  contract  for  liquidated 
damages  for  delay  is  not  to  be  regarded  as  penalty  and  may  be  enforced, 
government  by  preventing  performance  waives  such  liquidated  damages; 
United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.  119,  51  L.  Bd.  737,  27 
Sup.  Ct.  460,  construing  contract  for  construction  of  gan  carriages  and 
holding  stipulated  deduction  for  delay  is  liquidated  damages  not  penalty ; 
In  re  Ashland  Emery  &  Corundum  Co.,  229  Fed.  832,  statute  of  New  Jer- 
sey requiring  pa3rment  of  interest  at  rate  of  one  per  cent  per  month  on 
nnpaid  franchise  tax  is  penalty  as  in  excess  of  amount  required  to  make 
good  loss  to  State,  and  excess,  is  not  entitled  to  priority  of  payment  in 
bankruptcy ;  Board  of  Commerce  of  Ann  Arbor  v.  Security  Trust  Co.,  225 
Fed.  460,  466,  140  C.  C.  A.  486,  where  board  of  commerce  of  Ann  Arbor 
contracted  with  manufacturing  company  to  furnish  it  free  site  and  defray 
cost  of  moving  to  such  city,  stipulation  for  penalty  of  ten  thousand  dol- 
lars for  failure  of  company  to  maintain  payroll  in  specified  amounts  is 
recoverable  as  liquidated  damages ;  Hahlo  v.  Benedict,  216  Fed.  307,  132 
C.  C.  A.  447,  provision  in  time  charter  of  yacht  to  pay  demurrage  for 
failure  to  redeliver  at  expiration  of  time  is  valid;  Bankers'  Surety  Co. 
V.  Elkhom  River  Drainage  Dist.,  214  Fed.  348,  130  C.  C.  A.  650,  stipula- 
tion in  agreement  for  extension  of  time  for  liquidated  damages  in  sum 
of  thirty  dollars  per  day  for  failure  to  complete  certain  work  for  drain- 
age district  within  extended  time  is  valid;  Bedford  v.  J.  Henry  Miller, 
212  Fed.  371,  129  C.  C.  A.  44,  where  builder,  having  contracted  to  con- 
struct Federal  building,  contracts  with  plaintiff  to  do  stonework,  stipula- 
tion for  fifty  dollars  damages  for  each  day's  delay  in  furnishing  material 
and  labor  is  for  liquidated  damages,  not  penalty,  and  is  valid ;  Union  Pac. 
R.  Co.  V.  Mitchell-Crittenden  Tie  Co.,  190  Fed.  545,  111  C.  C.  A.  368,  in 
contract  to  sell  and  deliver  four  hundred  thousand  cross-ties,  provision 
to  retain  ten  per  sent  of  value  of  ties  as  liquidated  damages  for  failure 
to  deliver  ties  is  merely  to  secure  payment  of  vendee's  actual  damage,  and 
whole  amount  is  not  forfeited  upon  failure  to  deliver  twenty-one  thou- 
sand ties  in  time ;  Simpson  Bros.  Corp.  v.  John  R.  White  &  Son,  187  Fed. 
425,  stipulation  in  contract  for  construction  of  reinforced  concrete  coal- 
pocket  requiring  contractor  to  pay  stated  sum  per  day  after  time  fixed 
by  contract  for  completion  of  structure  is  for  liquidated  damages,  not 
penalty,  and  is  enforceable ;  Turner  v.  City  of  Fremont,  170  Fed.  265,  95 
C.  C.  A.  455,  agreement  between  city  and  bidder  for  paving  work  that 
deposit  of  five  per  cent  of  amount  of  bid  shall  be  considered  as  liquidated 
damages  and  forfeited  if  he  fails  to  enter  into  contract  is  valid  and  en- 
forceable; Blodget  V.  Columbia  Live  Stock  Co.,  164  Fed.  306,  307,  90 
C.  C.  A.  237,  provision  in  oil  and  gas  lease  requiring  lessee  to  pay  stated 
sum  as  liquidated  damages  for  failure  to  drill  well  is  valid ;  Gammino  v. 
Inhabitants  of  Town  of  Dedham,  164  Fed.  597,  90  C.  C.  A.  465,  provision 
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in  contract  for  construction  of  sewer  for  fx)rf eiture  ten  dollars  per  day 
for  delay  did  not  apply  to  delay  caused  by  excess  rock  excavation, 
whether  provision  is  construed  as  agreement  for  liquidated  damages  or  as 
forfeiture;  L.  Bucki  &  Son  Lumber  Co.  v,  Atlantic  Lumber  Co.,  121  Fed. 
247, 57  C.  C.  A.  469,  holding  effect  of  stipulation  for  liquidated  damages, 
as  determining  right  of  attachment,  not  passed  on;  International  Trust 
Co.  V.  Weeks,  116  Fed.  899,  holding  demurrable  defense  on  lease  tuat 
responsible  parties  were  refused  premises  at  higher  rent  without  showing 
parties  responsible  nor  willingness  to  abide  by  lease;  Brooks  v.  Wichita, 
114  Fed.  299,  52  C.  C.  A.  209,  holding  stipulation  for  forfeiture  of  sum 
deposited  as  liquidated  damages  for  delay  in  furnishing  electric  lights, 
actual  damages  being  hard  to  fix;  Sherman  v.  American  Congregational 
Assn.,  113  Fed.  613,  51  C.  C.  A.  329,  holding  enumeration  of  powers  in 
charter  does  not  prevent  religious  association  from  incidentally  complying 
with  terms  of  legacy  requiring  payment  of  annuity ;  Blackwood  v.  Liebke, 
87  Ark.  553,  113  S.  W.  213,  provision  in  contract  of  sale  of  ash  trees 
to  be  cut  clean,  not  leaving  isolated  trees,  for  payment  of  one  dollar  per 
tree  left,  is  enforceable  as  one  for  liquidated  damages;  Jonesboro  etc. 
R.  Co.  V.  Crigger,  83  Ark.  367,  103  S.  W.  1154,  contract  of  railroad  to 
build  depot  or  to  pay  six*  hundred  dollars  is  agreement  to  pay  liquidated 
damages;  Dean  v.  Connecticut  etc.  Corporation,  86  Conn.  625,  92  Atl.  410, 
provision  of  building  contract  for  forfeiture  of  twenty-five  dollars  for 
each  day's  delay  in  completing  work  is  for  liquidated  damages ;  Simmons 
V.  Jaselli,  38  App.  D.  C.  250,  in  action  of  assumpsit  on  written  contract, 
evidence  that  defendant  is  entitled  to  liquidated  damages  under  provision 
of  contract  is  inadmissible  under  plea  of  general  issue ;  District  of  Colum- 
bia V.  Harlan  etc.  Co.,  30  App.  D.  C.  277,  stipulation  in  contract  between 
shipbuilding  company  and  municipality  for  construction  of  fire-boat  for 
payment  of  twenty-five  dollars  liquidated  damages  for  each  day's  default, 
is  valid ;  Evans  v.  Moseley,  84  Kan.  325,  326,  50  L.  B.  A.  (N.  8.)  889, 114 
Pac.  376,  holding  stipulation  in  contract  for  purchase  of  stock  for  forty 
thousand  dollars  providing  for  forfeiture  of  advance  payment  of  three 
thousand  dollars  upon  default  of  vendee  is  penalty  and  allowing  damages 
in  sum  of  forty-two  hundred  and  forty-eight  dollars  for  refusal  to  re- 
ceive stock;  Gropp  v.  Perkins,  148  Ky.  186,  146  S.  W.  390,  stipulation 
by  seller  of  shoe  business  for  liquidated  damages  for  re-engaging  in  busi- 
ness within  sx)ecified  time  may  be  enforced;  Baltimore  Bridge  Co.  v. 
United  Rys.  &  Elec.  Co.,  125  Md.  213,  93  Atl.  422,  stipulation  for 
payment  of  twenty-five  dollars  for  each  da3r's  delay  in  completing  viaduct 
for  street  railway  is  for  liquidated  damages,  not  penalty ;  United  Surety 
Co.  V.  Summers,  110  Md.  119,  72  Atl.  784,  in  contract  for  construction  of 
building,  stipulation  for  payment  of  fifty  dollars  for  each  day's  delay  in 
completion  of  building  is  valid;  John  Soley  &  Sons  v.  Jones,  208  Mass. 
567,  95  N.  E.  95,  holding  contracts  liable  on  promise  to  pay  subcontractor 
and  fact  that  original  contract  to  construct  tunnel  was  canceled  by  com- 
mission was  no  defense,  where  it  was  not  stipulated  that  subcontract  was 
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dependent  on  original  contract;  Morrison  v.  Richardson,  194  Mass.  377, 
80  N.  E.  469,  stipulation,  in  contract  of  manufacturer  to  furnish  materials 
for  construction  of  building  within  specified  times,  for  liquidated  damages 
of  ten  dollars  for  each  day's  delay,  is  valid;  Dyer  v.  Cowden,  168  Mo. 
App.  666,  154  S.  W.  161,  stipulation  to  pay  three  hundred  dollars  liqui- 
dated damages  for  failure  to  perform  contract  to  buy  stock  of  goods  on 
basis  of  invoice  price,  is  valid;  Werner  v.  Finley,  144  Mo.  App.  561,  129 
S.  W.  75,  contract  for  employment  of  salesman  for  one  hundred  and 
sixty  weeks  giving  employers  right  to  terminate  it  for  breach  of  condition 
by  employee  and  to  receive  sum  of  ten  dollars  per  week  for  unexpired 
term,  is  for  liquidated  damages;  Doan  v.  Rogan,  79  Ohio  St.  388,  87 
N.  £^  266,  stipulation  for  one  thousand  dollars  liquidated  damages  by 
person  in  default  under  contract  to  form  partnership  is  enforceable; 
Strode  v.  Smith,  66  Or.  177,  131  Pac.  1036,  bond  executed  in  connection 
with  lease  providing  for  future  execution  by  lessee  to  lessor  of  fifty 
thousand  dollars  bond  for  erection  of  one  hundred  thousand  dollar  build- 
ing on  lot,  and  providing  for  four  thousand  dollars  liquidated  damages 
for  failure  to  execute  fifty  thousand  dollar  bond,  is  valid;  Hull  v.  Angus, 
60  Or.  106,  118  Pac.  288,  where  contract  of  conveyance  of  property  for 
cash  and  note  secured  by  mortgage  with  option  to  vendee  to  pay  note 
or  require  vendor  to  repurchase  contains  stipulation  for  liquidated  dam- 
ages for  failure  to  repurchase,  such  stipulation  may  be  enforced  in  action 
by  vendee  for  cancellation  of  note  and  mortgage;  Cavanaugh  v.  Conway, 
t36  R.  I.  579,  90  Atl.  1083,  stipulation  in  contract  for  sale  of  realty  that 
^purchaser's  payment  of  one  hundred  dollars  should  be  forfeited  for  fail- 
ure to  perform  was  for  liquidated  damages,  and  no  contract  of  sale 
having  been  completed,  broker  could  not  recover  commission;  Elmore  v. 
Rugely,  48  Tex.  Civ.  465,  107  S.  W.  156,  provision, in  note  for  payment 
of  attorney's  fees  is  contract  of  indemnity  and  not  for  liquidated  dam- 
ages; Crawford  v.  Heatwole,  110  Va.  361,  362,  34  L.  B.  A.  (N.  S.)  587, 
66  S.  E.  47,  48,  stipulation  in  contract  for  construction  of  five  thousand 
four  hundred  dollar  dwelling  on  sixteen  hundred  dollar  lot  for  payment 
of  ten  dollars  per  day  liquidated  damages  for  failure  to  complete  building 
by  certain  time  is  valid;  Eilers  Music  House  v.  Oriental  Co.,  69  Wash. 
625,  125  Pac.  1026,  stipulation  in  contract  for  sale  of  musical  instrument 
reserving  title  in  seller  that,  upon  default  of  buyer,  payments  made 
should  be  treated  as  liquidated  damages,  is  valid. 

Distinguished  in  The  Colombia,  197  Fed  664,  refusing  to  allow  de- 
murrage of  one  hundred  dollars  per  day  for  twenty-nine  and  one-half 
days'  delay  in  repairing  ship,  where  vessel  had  no  charter  and  did  not 
obtain  one  until  after  repairs  were  completed;  Chicago  etc.  R.  Co.  v. 
Dockery,  195  Fed.  223,  115  C.  C.  A.  173,  construing  stipulation  in 
right  of  way  deed  for  liquidated  damages  of  five  thousand  dollars  for 
failure  to  perform  several  agreements  as  penalty  to  cover  damages 
grantee  might  sustain  by  breach  of  one  of  them;  Caldwell  v.  Schmul- 
bach,  175  Fed.  433,  434,  refusing  to  apportion  damages  and  denying 
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owner's  claim,  where  delays  in  execution  of  building  contract,  providing 
for  payment  of  specified  sum  for  each  day's  delay  are  due  to  defaults 
of  both  contractor  and  owner;  McCall  Co.  v.  Deuchler,  174  Fed.  134,  98 
C.  C.  A.  169,  provision  in  contract  for  sale  and  delivery  of  c^oods  ex- 
tending over  period  of  five  years  stipulating  for  recovery  of  liquidated 
damages  in  sum  to  entire  purchase  price  in  case  of  breach  is  for  penalty 
and  not  enforceable ;  Haflfke  v.  Coffin,  89  Neb.  138,  130  N.  W.  1046,  in 
action  upon  indemnity  bond  to  secure  performance  of  contract,  plain- 
tiff must  prove  not  only  breach  of  contract,  but  actual  damages. 

Damage  provision  in  land  contract  as  penalty  or  stipulated  dam- 
ages.   Note,  34  L.  B.  A.  (N.  8.)  11. 

Effect  upon  character  of  sum  agreed  upon,  as  penalty  or  liquidated 
damages,  of  single  or  multiple  stipulations  in  contract.  Note, 
L.  B.  A.  1916E,  376. 

Stiimlatioii  in  diarter-party  for  liquldatad  damages  Is  conclusive  upon 
parties. 

Approved  in  United  States  v.  McMullen,  222  U.  S.  471,  56  L.  Ed.  273, 
32  Sup.  Ct.  128,  price  of  reletting  contract  after  default  is  assumed 
to  be  reasonable  where  difference  is  less  than  sum  stipulated  for  liq* 
uidated  damage ;  Gillen  v.  Powe,  219  Fed.  662,  135  C.  C.  A.  321,  where 
transaction  by  which  ice  plant  was  disposed  of  involved  admission  by 
defendant  that  it  was  worth  one  hundred  thousand  dollars,  plaintiff 
need  not  aver  and  prove  its  value;  Schmulbach  v.  Caldwell,  196  Fed. 
26,  115  C.  C.  A.  650,  provision  in  building  contract  requiring  contractor 
to  pay  stated  sum  for  delay  beyond  given  date  is  valid,  and  delay  caused 
by  owner  and  contractor  may  be  apportioned;  Turner  v.  City  of  Fre- 
mont, 159  Fed.  227,  deposit  of  three  thousand  seven  hundred  dollars  by 
bidder  for  paving  contract  to  secure  entry  into  contract,  where  damage 
is  uncertain,  is  to  be  treated  as  liquidated  damages  on  his  default,  not 
as  x)enalty,  though  subsequent  events  show  actual  damage  to  be  about 
two  thousand  five  hundred  dollars;  Mercantile  Trust  Co.  v.  Hensey,  27 
App.  D.  C.  221,  contractor  and  surety  are  bound  to  pay  amount  fixed  by 
contract  as  liquidated  damages  without  proof  of  actual  loss;  Ahlers 
V.  Harrison,  131  Iowa,  290,  108  N.  W.  331,  provision  for  liquidated 
damages  of  one  thousand  dollars  in  contract  for  sale  of  land  for  six 
thousand  four  hundred  dollars  upon  failure  to  resell  land  for  purchaser 
within  two  years  for  same  amount  and  interest,  less  rents,  may  be 
enforced  without  proof  of  actual  damages. 

Distinguished  in  General  Electric  Co.  v.  Westinghouse  Electric  Co., 
151  Fed.  678,  680,  holding  provision  for  liquidated  damages  was  not 
intended  as  substitute  for  performance,  and  complainant  having  in- 
curred great  expense  to  carry  out  contract  was  entitled  to  specific 
performance  of  defendant's  negative  covenant  not  to  manufacture 
electric  controllers. 
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Agreements  purporting  to  liquidate  damages.    Note,  108  Am.  St. 
£ep.  47,  48,  50,  52. 

IMsproirartlon   between   stipulated  sum   and   possible    damagee   ftom 
breach  of  contract  Is  simply  an  element  determining  Intent  of  parties. 

Approved  in  Wood  v.  Niagara  Falls  Paper  Co.,  121  Fed.  819,  58 
C.  C.  A.  256,  holding  stipulation  for  liquidated  damages  of  one  hundred 
dollars  per  day  for  delay  in  completing  turbines  prevented  showing  that 
no  actual  loss  occurred;  General  Elec.  Co.  v.  Westinghouse  Elec.  & 
Mfg.  Co.,  144  Fed.  464,  court  will  not  enjoin  performance  of*  contract 
for  manufacture  and  sale  of  electrical  appliance  where  there  is  stipula- 
tion for  fifty  per  cent  of  price  as  liquidated  damage;  Robinson  v.  Cen- 
tenary Fund,  68  N.  J.  L.  726,  54  Atl.  417,  holding  stipulation  against 
starting  newspaper  within  certain  limits  within  twenty-five  years,  on 
penalty  of  one  thousand  two  hundred  dollars,  was  for  liquidated 
damages. 

Courts  of  law  of  United  States  possess  power  under  Judiciary  Act  of 
1879  to  give  effect  to  Intention  of  contracting  parties. 

Approved  in  In  re  Appel,  163  Fed.  1004,  20  L.  B.  A.  (N.  S.)  76,  90 
C.  C.  A.  172,  court  of  bankruptcy  has  power  to  chancer  bond  given 
for  release  of  bankrupt  when  arrested  under  writ  of  ne  exeat;  Chap- 
man Decorative  Co.  v.  Security  etc.  Ins.  Co.,  149  Fed.  190,  79  C.  C.  A. 
137,  and  Stephens  v.  Essex  County  etc.  Commission,  143  Fed.  845,  75 
C.  C.  A.  60,  both  holding  upholding  i^rovision  in  building  contract  authoriz- 
ing owner  to  deduct  from  amount  due  contractor  twenty-five  dollars  per 
day  as  liquidated  damages  for  delay  in  completion;  United  States  v. 
Aicom,  145  Fed.  999,  bond  given  by  bidder  for  mail  contract  condi- 
tioned on  carrying  mail  is  absolute  undertaking  as  liquidated  damage 
to  amount  named;  Davis  v.  Alpha  etc.  Cement  Co.,  134  Fed.  281,  giving 
effect  to  contract  for  cement  to  be  delivered  in  lots  during  year,  with 
stipulation  for  fifteen  cents  per  barrel  as  liquidated  damages  for 
vendor's  failure  to  deliver;  Hanthom  v.  Quinn,  42  Or.  14,  69  Pae.  821, 
holding  fact  that  work  of  establishing  fishery  according  to  contract 
was  more  expensive  than  anticipated  is  no  excuse  for  breaking  same. 

183  U.  8.  675-690,  46  Ix  Ed.  383,  22  Sup.  Ot.  2SS^  80T7XHEBK  VAOIPID 
B.  B.  Oo.  T.  BELL. 

Company  takes  no  title  to  Indemnity  lands  until  defldency  ascertained 
and  selection  approved. 

Approved  in  Clark  v.  Herington,  186  U.  S.  209,  46  L.  Ed.  1130,  22 
Sup.  Ct.  874,  holding  approval  by  Land  Department  of  selection  as 
indemnity  lands,  sections  open  only  to  homestead  and  pre-emptors, 
vests  no  title  in  railway;  Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W.  44, 
homesteader's  patent  secured  between  time  of  making  indemnity  grant 
and  selection  of  such  land  by  Secretary  of  Interior  good  against 
grantor. 
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Secretary  of  Interior  wme  not  authorised  by  act  of  1866  granting  land 
to  Bontliem  Padiic  Bailroad  to  withdraw  ftom  settlement  lande  wlttain 
Indemnity  Umite  of  grant  In  advance  of  telectlooB. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  806, 
holding  President  had  no  power  to  withdraw  from  entry  over  three 
million  acres  of  oil  land  in  California  and  Wyoming  in  aid  of  proposed 
legislation  affecting  use  and  disposition  of  petroleum  deposits  in  public 
domain;  United  States  v.  Southern  Pac.  R.  Co.,  167  Fed.  513,  93 
C.  C.  A.  146,  right  of  railroad  to  select  lieu  lands  within  indemnity 
limits  for  lands  lost  within  primary  limits  of  grant  by  act  of  1866 
depends  upon  statute  of  land  at  time  of  selection,  not  at  time  of  grant, 
and  selections  may  be  made  from  lands  granted  to  Atlantic  and  Pacific 
railroad  by  same  act  and  forfeited  under  act  of  1886;  Holmes  v.  United 
States,  118  Fed.  998,  55  C.  C.  A.  489,  holding  under  act  1881,  protecting 
settlers  improving  odd-numbered  sections  within  railroad  withdrawal  in 
good  faith,  right  not' lost  by  inclusion  in  forest  reservation;  dissenting 
opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  506,  59  L.  Ed.  694, 
35  Sup.  Ct.  309,  majority  upholding  President's  order  of  1909  withdraw- 
ing over  three  million  acres  of  oil  land  in  California  and  Wyoming  in 
aid  of  future  l^slation. 

Explained  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  473,  59 
L.  Ed.  681,  35  Sup.  Ct.  309,  order  of  1909  of  President  withdrawing 
over  three  million  acres  of  oil  land  in  California  and  Wyoming  in  aid 
of  future  legislation  for  purpose  of  retaining  fuel  supply  for  navy,  is 
valid. 

183  V.  8.  690-692,  46  L.  Ed.  390,  22  Sup.  Ct.  268,  asOEOE  V.  SOXTTHEBK 
PAOIFEO  R.  B.  CO. 

Cited  in  Northern  Cent.  Ry.  Co.  v.  Hering,  186  U.  S.  481,  46  L.  Ed. 
1259,  22  Sup.  Ct.  944,  and  dissenting  opinion  in  St.-  Louis  Cordage  Co.  v. 
Miller,  126  Fed.  518,  63  L.  R.  A.  661,  61  C.  C.  A.  477. 

Servant's  assumption  of  risks  from  master's  n^igence.    Note,  28 
L.  B.  A.  (N.  8.)  123L 
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184  U.  &  1--18,  46  I..  Ed.  405,  22  Sap.  Ct.  209,  MUEUiEB  ▼.  NUGEIIT. 

Oircait  Court  of  Appeals  are  confined  on  petition  for  review  to  matters 
of  law. 

Approved  in  Elliott  v.  Treppner,  187  U.  S.  334,  47  L.  Ed.  208,  23 
Sup.  Ct.  136,  holding  judgment  of'  court  of  bankruptcy  that  person  is 
not  a  bankrupt  cannot  be  reviewed  except  by  writ  of  error;  Samel 
v.  Dodd,  142  Fed.  70,  73,  73  C.  C.  A.  254,  Circuit  Court  of  Appeals 
reviews  order  of  District  Court  requiring  bankrupt  to  turn  money  over 
to  trustee;  Kenova  Loan  etc.  Co.  v.  Graham,  135  Fed.  720,  68  C.  C.  A. 
355,  decision  by  referee  and  District  Court  adverse  to  one  claiming 
lien  under  trust  deed  not  reviewable. 

Appellate  jurisdiction  of  Federal  Supreme   Court  in  bankruptcy 
proceedings.    Note,  16  Ann.  Gas.  1016. 

District  Court  liaa  Jurisdiction  to  review  order  of  referee  in  bankruptcy. 
Approved  in  Gibbons  v.  Goldsmith,  222  Fed.  828,  138  C.  C.  A.  252, 
question  whether  District  Court  erroneously  exercised  jurisdiction  to 
determine  merits  of  adverse  claim  to  property  is  reviewable  by  petition 
to  revise  under  section  24b  of  Bankruptcy  Act;  In  re  Goldstein,  216 
Fed.  888,  133  C.  C.  A.  91,  jurisdiction  to  review  order  in  bankruptcy 
proceedings  is  by  original  petition  under  Bankruptcy  Act  of  1898,  c.  541, 
§  24b ;  Freed  v.  Central  Trust  Co.,  215  Fed.  875,  132  C.  C.  A.  7,  denying 
motion  to  dismiss  and  treating  writ  of  error  as  petition  to  revise  pro- 
ceeding for  contempt  in  bankruptcy  for  refusal  to  obey  order  to  turn 
over  property  to  trustee  and  reversing  commitment;  Shea  v.  Lewis,  206 
Fed.  880,  881, 124  C.  C.  A.  537,  judgment  of  bankuptcy  court  erroneously 
retaining  jurisdiction  to  adjudicate  rights  of  adverse  claimant  may  be 
reviewed  by  petition  to  revise;  Stuart  v.  Reynolds,  204  Fed.  712,  713, 
123  C.  C.  A.  13,  in  proceeding  to  revise  proceedings  of  court  of  bank- 
ruptcy, court  cannot  review  findings  of  fact  upon  which  order  of  lower 
court  is  based;  In  re  Schimmel,  203  Fed.  182,  order  of  referee  denying 
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bankrapt's  motion  to  dismiss  trustee's  petition  for  order  to  compel 
bankrupt  to  turn  over  property  is  not  final  and  not  reviewable ;  Kirsner 
V.  Taliaferro,  202  Fed.  54,  120  C.  C.  A.  305,  order  of  bankruptcy  court 
requiring  bankrupt  to  turn  over  property  to  trustee  and  committing 
bim  until  he  does  so,  made  in  summary  proceeding,  is  reviewable  only 
by  petition  to  revise;  Barnes  v.  Pampel,  192  Fed.  527,  113  C.  C.  A.  81, 
proceedings  by  trustee  to  vacate  lien  of  mortgagee  not  party  to  bank- 
ruptcy proceedings  and  not  creditor  of  estate  is  not  reviewable  by 
petition  to  review  as  provided  by  Bankruptcy  Act  of  1898,  but  is 
reviewable  by  appeal;  In  re  Stewart,  179  Fed.  228,  102  C.  C.  A.  348, 
in  proceeding  to  revise  under  Bankruptcy  Act  of  1898,  Circuit  Court  of 
Appeals  is  limited  to  review  of  matter  of  law  and  cannot  review  ques- 
tions of  fact  involved  in  finding  in  order  where  there  is  evidence  to 
support  such  finding  or  order;  In  re  Farrell,  176  Fed.  508,  100  C.  C.  A. 
63,  decision  denying  summary  order  in  bankruptcy  to  compel  bank- 
rupt's assignee  to  turn  over  assets  to  trustee  in  bankruptcy  is  review-  * 
able  on  petition  to  revise  under  Bankruptcy  Act  of  1898,  §  24b ;  In 
re  New  England  Breeders'  Club,  169  Fed.  588,  95  C.  C.  A.  84,  holding 
District  Court  had  jurisdiction  of  petition  to  vacate  adjudication  of 
bankruptcy  and  erred  in  vacating  adjudication  for  want  of  jurisdic- 
tion without  reference  to  laches  urged  by  trustee. 

Court's  raUng  on  question  of  existence  of  adverse  cialm  Is  open  to 
review. 

Approved  in  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  118,  24  Sup. 
Ct.  47,  holding  certiorari  proper  method  for  review  of  decision  of  Cir- 
cuit Court  of  Appeals  in  exercise  of  revisoiy  power  over  inferior 
courts  of  bankruptcy ;  In  re  Friend,  134  Fed.  782,  67  C.  C.  A.  500,  judg- 
ment confirming  composition  is  reviewable  by  appeal  under  30  Stat. 
553,  §  25a,  since  it  acts  as  discharge ;  Hinds  v.  Moore,  134  Fed.  224, 
67  C.  C.  A.  149,  appeal  lies  to  Circuit  Court  of  Appeals  from  order  of 
trustee  ordering  claimant  to  pay  for  goods  of  bankrupt  delivered  to 
him. 

Distinguished  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S. 
291,  49  L.  Ed.  1055,  25  Sup.  Ct.  693,  no  appeal  from  bankruptcy  court 
deciding  possession,  decreeing  sale,  determining  rights  of  adverse  claim- 
ant; Schweer  v.  Brown,  195  U.  S.  172,  49  L.  Ed.  146,  25  Sup.  Ct,  15, 
no  direct  appeal  to  Supreme  Court  from  District  Court  decision  that 
adverse  claim  to  money  not  made  when  bankruptcy  petition  filed;  First 
Nat.  Bank  v.  Klug,  186  U.  S.  204,  205,  46  L.  Ed.  1127,  1128,  22  .Sup. 
Ct.  900,  holding  no  direct  appeal  will  lie  to  Supreme  Court  from  judg- 
ment of  District  Court  dismissing  petition  in  involuntary  bankruptcy 
where  bankrupt  was  engaged  in  farming. 

Where  real  adverse  dalm  existed  In  fact,  bankruptcy  court  must  de- 
cline Jurisdiction, 

Approved  in  In  re  New  York  Car  Wheel  Wks.,  132  Fed.  204,  follow- 
ing rule;  In  re  Andre,  135  Fed.  739,  68  C.  C.  A.  374,  imder  30  Stat., 


957  MUELLER  ▼.  NUGENT.  184  U.  S.  1-18 

§  69,  p.  365,  bankruptcy  court  cannot  issue  warrant  to  marshal  to  seize 
property  in  hands  of  one  claiming,  under  attachment  issued  out  of 
State  court;  In  re  Bejmolds,  133  Fed.  589,  trustee  bringing  action  in 
State  court  to  recover  property  taken  after  adjudication  of  bankruptcy 
on  mortgage  executed  four  months  before  petition  filed,  bound  by  that 
decision;  In  re  Scherber,  131  Fed.  123,  124,  petition  of  trustee  in 
bankruptcy  to  recover  property  summarily,  failure  to  all^e  respondent's 
claim  colorable  ousts  bankruptcy  court's  jurisdiction  on  respondent'^ 
objection;  In  re  Adams,  130  Fed.  789,  bankruptcy  court  without  juris- 
diction where  property  delivered  to  claimant  as  part  payment  before  . 
filing  of  petition  in  bankruptcy;  In  re  Hartman,  121  Fed.  941,  holding 
transferee  whose  claim  is  attacked  as  transfer  made  in  bad  faith  is 
adverse  claimant  and  not  subject  to  summary  proceedings. 

Distinguished  in  In  re  McMahon,  147  Fed.  686,  77  C.  C.  A.  668,  where 
trustee  has  possession,  bankruptcy  court  can  determine  suit  by  trustee 
to  set  aside  mortgage  as  given  within  four  months  prior  to  bankruptcy; 
In  re  Moody,  131  Fed.  528,  where  necessary  to  preservation  of  estate 
that  bankruptcy  court  take  property,  it  will  determine  ownership  where 
allied  transfer  to  claimant  fraudulent;  In  re  Leeds  Woolen  Mills,  129  ^ 
Fed.  928,  where  bankrupt  surrenders  property  to  receiver  appointed  by 
court,  bankruptcy  court  has  jurisdiction  to  determine  ownership  between 
trustee  and  adverse  claimant. 

What  amounts  to  adverse  holding  of  prox>erty  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  S.)  1236. 

The  bankruptcy  court  has  power  and   doty  to  investigate   basis  of 
adverse  claim. 

Approved  in  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  25,  46  L.  Ed. 
416,  22  Sup.  Ct.  296,  holding  bankruptcy  court  without  jurisdiction  to 
proceed  summarily  against  general  assignee  for  money  retained  as  com- 
missions where  latter  made  formal  protest  against  jurisdiction;  In  re 
Teschmacher,  127  Fed.  730,  holding  where  third  person  claims  property 
alleged  to  belong  to  bankrupt,  bankruptcy  court  has  jurisdiction  to 
inquire  whether  property  is  held  by  bankrupt's  agent;  In  re  Weinger, 
126  Fed.  876,  holding  bankruptcy  court  acts  within  its  duty  and  juris- 
diction in  determining  that  claim  to  bankrupt's  property  seized  under 
abuse  of  process  is  not  colorable;  In  re  Knight,  125  Fed.  38,  holding 
receiver  of  State  court  appointed  after  assignment,  and  within  four 
months,  holds  subject  to  rights  of  general  creditors;  In  re  Breslauer, 
121  Fed.  914,  holding  bankruptcy  court  has  jurisdiction  to  determine 
whether  claim  asserted  by  bank  to  proceeds  of  sale  of  bankrupt's  goods 
was  adverse  when  petition  filed;  In  re  Davis,  119  Fed.  953,  954,  955, 
holding  bankruptcy  court  has  jurisdiction  by  summary  proceedings  to 
require  bank  holding  deposit  in  fiduciary  capacity  to  pay  same  to 
trustee;  In  re  Waterloo  Organ  Co.,  118  Fed.  905,  holding  mortgagee  tak- 
ing possession  of  property  after  mortgagor's  bankruptcy  is  not  such 
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an  adverse  claimant  as  to  oust  bankruptcy  court's  jurisdiction;  In  re 
Michie,  1.16  Fed.  750,  751,  holding  court  of  bankruptcy  has  no  juris- 
diction over  controversy  between  trustee  and  transferee  of  bankrupt 
where  latter  questions  jurisdiction  and  claims  transfer  valid. 

Distinguished  in  In  re  Waukesha  Water  Co.,  116  Fed.  1010,  holding 
bankruptcy  court  has  no  jurisdiction  to  summon  before  it  in  order  to 
show  cause  parties  residing  in  another  jurisdiction. 

Oommltment  until  assets  of  bankrupt  are  surrendered  is  not  imprison- 
ment for  debt. 

Approved  in  Kirsner  v.  Taliaferro,  202  Fed.  61, 120  C.  C.  A.  305,  hold- 
ing bankruptcy  court  should  be  satisfied  of  bankrupt's  ability  to  comply 
with  order  to  turn  over  property  before  committing  him  for  refusal  to 
obey  order,  and  remanding  case  with  liberty  to  court  below  to  commit  if 
it  deems  such  proceeding  advisable ;  In  re  Cole,  163  Fed.  183,  28  L.  R.  A. 
(N.  S.)  255,  90  C^C  A.  50,  in  proceedings  against  bankrupt  for  con- 
tempt in  refusing  to  obey  order  for  payment  of  money,  record  should 
show  that  issue  of  contempt  has  been  made  and  bankrupt  had  opportunity 
to  be  heard ;  In  re  Graessler,  154  Fed.  479,  83  C.  C.  A.  304,  District  Court 
may  commit  for  contempt  person  refusing  to  obey  order  of  referee  to 
pay  proceeds  of  sale  under  void  attachment  to  trustee  in  bankniptcJy. 

Distinguished  in  Stuart  v.  Reynolds,  204  Fed.  719,  724, 123  C.  C.  A.  13, 
fact  that  bankrupt  has  committed  crime  by  which  proi)erty  has  passed 
out  of  his  possession  may  be  ground  for  prosecution,  but  will  not  justify 
proceeding  for  contempt  for  failure  to  comply  with  order  to  deliver 
property  not  in  his  present  possession ;  In  re  Holden,  203  Fed.  233,  121 
C.  C.  A.  435,  in  absence  of  finding  that  bankrupt  is  in  possession  of 
withheld  assets,  affidavit  that  he  is  unable  to  comply  with  referee's  order 
is  sufficient  answer  to  contempt  proceeding;  Morehouse  v.  Pacific  Hard- 
ware etc.  Co.,  177  Fed.  340,  100  C.  C.  A.  647,  order  to  show  eause  why 
petitioners  should  not  be  punished  for  contempt  in  violating  injunction 
of  bankruptcy  court  in  collateral  matter,  is  not  "proceeding  in  bank- 
ruptcy" subject  to  review  on  original  petition  under  Bankruptcy  Act  of 
1898. 

Constitutionality  of  imprisonment  for  debt.    Note,  L.  B.  A.  1915B, 
650. 

Bef  eree  in  bankruptcy  may  in  first  instance  enter  order  to  show  cause. 
Approved  in  In  re  Kramer,  218  Fed.  140,  in  summary  proceeding  by 
trustee  to  require  third  person  to  pay  money  held  in  secret  trust  for 
bankrupt,  court  may  determine  whether  such  person  has  bankrupt's 
money;  In  re  Leigh,  208  Fed.  488,  affirming  summary  order  of  referee 
for  return  of  payment  made  to  creditor  on  execution  after  filing  of  bank- 
ruptcy petition;  In  re  Logan,  196  Fed.  685,  referee  in  bankruptcy  has 
power  to  determine  whether  deed  of  farm  to  third  person  prior  to  filing 
of  petition  was  adverse  claim  or  colorable  and  fictitious,  where  bankrupt 
retained  possession ;  In  re  Gill,  190  Fed.  728,  111  C.  C.  A.  454,  holding 
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DiBtriet  Court  and  referee  were  without  jurisdiction  to  determine  sum- 
marily controversy  between  trustee  and  adverse  claimant ;  In  re  Frankel, 
184  Fed.  540,  granting  motion  to  punish  bankrupt  for  contempt  in  diso- 
beying order  of  referee  to  pay  over  money  to  trustee ;  In  re  L.  B.  Pickens 
&  Bro.,  184  Fed.  955,  956,  question  whether  assignment  of  bond  is  abso- 
lute or  as  security  is  not  to  be  determined  in  summary  proceeding,  but 
in  {denary  suit;  In  re  Richards,  183  Fed.  505,  507,  committing  bankrupt 
for  contempt  in  disobeying  order  of  referee  to  pay  trustee  five  hundred 
dollars  as  withheld  assets ;  In  re  Frank,  182  Fed.  799,  105  C.  C.  A.  226, 
referee  in  bankruptcy  had  jurisdiction  of 'petition  of  trustee  to  turn  over 
property  of  bankrupt  although  averments  of  petition  were  indefinite  or 
uncertain ;  Mound  Mines  Co.  v.  Hawthorne,  173  Fed.  886,  97  C.  C.  A.  394, 
where  third  party  claims  interest  in  property  in  possession  of  trustee, 
referee  may  by  summary  proceeding  require  third  party  to  appear  in 
bankruptcy  court  and  present  his  claim,  and  may  adjudicate  rights  of 
parties;  In  re  Hayden,  172  Fed.  626,  referee  has  jurisdiction  to  inquire 
whether  claim  is  really  adverse,  but  on  finding  it  is  adverse  he  is  without 
jurisdiction  to  proceed  further;  In  re  Walsh  Bros.,  163  Fed.  355,  where 
third  party  acquires  possession  of  property  from  bankrupt  prior  to  bank- 
ruptcy and  claims  it  in  good  faith  as  owner,  referee  in  bankruptcy  can- 
not determine  his  right  thereto  on  application  by  trustee  for  summary 
order  requiring  him  to  return  it  as  voidable  preference ;  Knapp  &  Spencer 
Co.  V.  Drew,  160  Fed.  417,  87  C.  C.  A.  365,  under  Bankruptcy  Act  of 
1898  and  order  No.  12  of  Supreme  Court,  referee  may  issue  summary 
order  to  compel  creditor  to  pay  to  trustee  money  received  from  bank- 
rupt's assets ;  In  re  Graessler  &  Reichwald,  154  Fed.  479,  83  C.  C.  A.  304, 
referee  has  power  to  make  summary  order  to  require  proceeds  of  sale  of 
bankrupt's  property  taken  on  void  attachment,  to  be  paid  to  trustee; 
McMahon  v.  Pithan,  166  Iowa,  505, 147  N.  W.  922,  order  of  referee  allow- 
ing  mortgagee  to  proceed  against  mortgaged  property  after  contest  as 
tp  amount  of  debt^  but  without  objections  to  validity  is  conclusive,  and 
creditor  cannot  sue  to  recover  property ;  dissenting  opinion  in  Skubinsky 
V.  Bodek,  172  Fed.  337,  97  C.  C.  A.  38,  majority  holding  Bankruptcy  Act 
of  1898  does  not  authorize  reference  for  examination  of  bankrupt  before 
his  adjudication. 

Distinguished  in  In  re  Ballon,  215  Fed.  813,  referee  cannot  in  summary 
proceeding  compel  corporation  to  issue  stock  to  trustee  pursuant  to  agree- 
ment of  promoters  to  issue  stock  to  bankrupt  for  his  services;  In  re 
Green,  207  Fed.  695,  where  assets  were  out  of  bankrupt's  possession  when 
petition  was  filed,  transferee  testifying  to  purchase  of  property  in  good 
faith,  is  entitled  to  have  facts  determined  in  plenary  suit,  though  testi- 
mony may  appear  incredible ;  In  re  Blum,  202  Fed.  885,  121  C.  C.  A.  241, 
holding  claim  of  bankrupt's  wife  to  money  was  adverse  and  denying 
referee's  jurisdiction  to  determine  claim ;  In  re  F.  M.  &  S.  Q.  Carlile,  199 
Fed.  614,  616,  referee  cannot  in  summary  proceeding  recover  choses  in 
action  pledged  by  bankrupts  to  receiver  of  bank  to  secure  overdraft 
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within  four  months  of  bankruptcy;  In  re  Baoon,  196  Fed.  989,  referee 
in  bankraptey  cannot  determine  in  snmmary  proceeding  right  of  bank 
asserting  adverse  claim  to  stocks  pledged  to  it  by  bankrupt,  subject  to 
prior  pledge  of  another  bank  having  actual  possession  of  stocks;  In  re 
Tracy,  179  Fed.  367,  102  C.  C.  A.  644,  practice  is  to  refer  petitions  of 
reclamation  of  property  from  trustee  to  special  master  instead  of  referee 
in  bankruptcy;  In  re  Peacock,  178  Fed.  856,  referee  in  bankruptcy  has 
no  jurisdiction  to  order  third  persons  in  possession  of  proi>erty  claimed 
by  trustee,  to  deliver  it  to  trustee,  where  such  possession  is  based  on  bona 
fide  adverse  claim. 

On  adjudication,  title  to  bankrupt's  iwoperty  becomes  vested  in  trustee. 
Approved  in  Smith  v.  Au  Ores  Twp.,  150  Fed.  264,  9  L.  B.  A.  (N.  S.) 
876,  80  C.  C.  A.  145,  under  Rev.  Stats.,  §  858,  after  death  of  bankrupt, 
witness  can  testify  against  trustee  as  to  bankrupt's  admission  concerning 
estate;  Erie  R.  Co.  v.  Dial,  140  Fed.  691,  72  C.  C.  A.  183,  goods  sold  to 
bankrupt  shipped  and  unloaded  on  platform  near  his  place  when  taken 
by  bankrupt  and  used,  held  to  entitle  vendor  to  recover  from  trustee; 
Glidden  v.  Massachusetts  Hospital  Life  Ins.  Co.,  187  Mass.  541,  73  N.  E. 
539,  where  trustee  in  bankruptcy  appointed  after  contracting  with  build- 
ing association  for  money,  payment  under  contractor  goes  to  trustee; 
McFarlan  Carriage  Co.  v.  Wells,  99  Mo.  App.  647,  74  S.  W.  879,  holding 
State  court  obtained  jurisdiction  of  bankrupt's  goods  seized  in  replevin 
before  adjudication  in  bankruptcy  court,  though  after  filing  of  petition; 
Moore  Mfg.  Co.  v.  Billings,  46  Or.  404,  80  Pac.  424,  after  adjudication 
in  bankruptcy,  creditor  cannot  have  set  aside  sale  under  chattel  mortgage 
on  ground  of  fraud ;  French  v.  White,  78  Vt.  95,  2  L.  B.  A.  (N.  S.)  804, 
62  Atl.  36,  stock  deposited  with  creditor  as  collateral,  in  absence  of  as- 
signment and  notice  to  corporation,  goes  to  trustee  on  bankruptcy  of 
debtor. 

Filing  of  petition  In  bankruptcy  is  careat  to  woxld,  and  places  prop- 
erty in  custody  of  bankruptcy  court. 

Approved  in  Lazarus  v.  Prentice,  234  U.  S.  266,  267, 58  L.  Ed.  1307, 
34  Sup.  Ct.  851,  property  of  bankrupt  seized  by  ancillary  receiver  is  held 
by  virtue  of  terms  of  Bankruptcy  Act  to  be  turned  over  to  court  of  origi- 
nal jurisdiction  and  no  right  could  be  acquired  by  assignment  subsequent 
to  filing  of  petition ;  Cameron  v.  United  States,  231  U.  S.  717,  68  L.  Ed. 
452^  34  Sup.  Ct.  244,  filing  of  petition  places  property  of  bankrupt  in 
custody  of  court  and  examination  may  be  ordered  any  time  thereafter 
under  section  21a  of  Bankruptcy  Act;  Acme  Harvester  Co.  ▼.  Beekman 
Lumber  Co.,  222  U.  S.  306,  56  L.  Ed.  213,  32  Sup.  Ct.  96,  property  of 
bankrupt  is  in  custodia  legis  from  time  of  filing  of  petition  and  creditors 
cannot  attach  property,  but  bankruptcy  court  cannot  deny  adjudication 
and  hold  jurisdiction  over  estate  for  purpose  of  allowing  reorganization 
by  some  of  creditors;  Hiscock  v.  Varick  Bank  of  New  York,  206  U.  S. 
41,  51  L.  Ed.  953,  27  Sup.  Ct.  681,  Bankruptcy  Act  of  1898  does  not  de- 
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prive  bank  of  valid  lien  under  State  law  upon  insurance  polieies  pledered 
as  security  for  debt ;  Frank  v.  VoUkommer,  205  U.  S.  529,  51  L.  Ed.  915, 
27  Sup.  Ct.  596,  possession  by  bankruptcy  court  of  proceeds  of  sale  of 
mortgaged  chattels  did  not  deprive  State  court  of  jurisdiction  to  set  asid^ 
mortgage  as  fraudulent;  Petition  of  Friedlaender,  233  Fed.  252,  147 
C.  C.  A.  256,  where,  after  filing  of  petition  in  bankruptcy  against  pur- 
chaser, seller  seeks  to  rescind  contract  of  sale  and  obtain  possession  of 
goods  by  writ  of  replevin,  bankruptcy  court  has  jurisdiction  to  determine 
seller's  right  of  rescission;  In  re  Louis  Neuburger,  233  Fed.  703,  sale  of 
bankrupt's  property  by  assignee  for  creditors  under  order  of  State  court, 
xafter  adjudication  of  bankruptcy  known  to  assignee,  is  void;  The  Casco, 
230  Fed.  931,  denying  motion  of  libelant  for  order  requiring  receiver  for 
bankrupt  owner  to  surrender  vessel  to  admiralty  court  for  determination 
of  lien,  though  such  lien  existed  before  bankruptcy ;  In  re  Wellmade  Gas 
Mantle  Co.,  230  Fed.  503,  holding  claimant  cannot  replevy  property 
in  possession  of  bankrupt  at  time  of  filing  of  petition  though  attempt 
to  replevy  is  made  prior  to  adjudication  and  before  officers  of  bankruptcy 
court  have  actual  xx>ssession ;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  46, 144 
C.  C.  A.  338,  bankruptcy  court  had  jurisdiction  of  indemnity  fund  to  be 
paid  to  bankrupt  corporation  and  claim  thereto,  and  properly  enjoined 
suit  to  establish  trust  ex  maleflcio  in  favor  of  claimant;  In  re  Karp,  228 
Fed.  801,  bankrupt's  assignee  is  liable  for  loss  incurred  by  him  in  carry- 
ing on  business  after  petition  was  filed;  Pugh  v.  Loisel,  219  Fed.  419, 
421,  135  C.  C.  A.  221,  State  court  cannot  order  foreclosure  of  mortgage 
on  property  in  custody  of  bankruptcy  court  by  filing  of  petition  in  bank- 
ruptcy, though  actual  possession  is  in  receiver  appointed  by  State  court ; 
Knauth  v.  Latham  &  Co.,  219  Fed.  722,  135  C.  C.  A.  419,  adjudication 
of  bankruptcy  in  original  proceeding  brought  property  of  bankrupts 
wherever  situated,  within  jurisdiction  of  that  court,  and  claimants  can- 
not intervene  in  ancillary  suit  by  trustee  to  set  aside  preferential  trans- 
fer; Rawlins  v.  Hall-Epps  Clothing  Co.,  217  Fed.  886,  133  C.  C.  A.  594, 
court  may  order  examination  of  involuntary  bankrupt  after  filing  petition 
and  before  adjudication  of  bankruptcy  or  appointment  of  receiver  for 
purpose  of  collecting  assets,  but  not  to  assist  creditors  in  establishing 
insolvency;  In  re  National  Boat  &  Engine  Co.,  216  Fed.  211,  holding 
bankruptcy  court  having  possession  of  property  may  determine  extent 
and  character  of  liens,  and  declaring  trust  deed  void,  and  pledge  of 
mortgage  bonds  valid ;  George  B.  Matthews  &  Sons  v.  Joseph  Webre  Co., 
213  Fed.  397,  enjoining  foreclosure  of  mortgage  on  land  after  filing  of 
petition  in  bankruptcy;  In  re  Schow,  213  Fed.  519,  granting  receiver's 
petition  to  compel  deputy  sheriff  to  surrender  bankrupt's  property  levied 
upon  after  filing  of  petition  in  bankruptcy;  In  re  Federal  Contracting 
Co.,  212  Fed.  691,  129  C.  C.  A.  229,  holding  mortgage,  not  properly  ac- 
knowledged under  Illinois  statute  of  1913,  is  invalid  as  against  corpora- 
tion's trustee  in  bankruptcy;  In  re  Wall,  207  Fed.  996,  under  Oklahoma 
XVm— 61 
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law  of  1909  making  unrecorded  conditional  sale  contracts  void  as  against 
creditors  of  vendee,  word  "creditors''  is  limited  to  those  having  specific 
lien,  and  trustee  in  bankruptcy  of  purchaser  has  no  greater  right  than 
bankrupt  had  against  seller;  Clark  v.  Snelling,  205  Fed.  242, 123  C.  C.  A. 
430,  filing  of  petition  of  beneficiary  of  trust  estate  held  by  bankrupt  to 
enforce  trust  against  trustee  in  bankruptcy  does  not  admit  custody  of 
bankruptcy  court;  In  re  Logan,  196  Fed.  686,  on  adjudication  of  bank- 
ruptcy and  appointment  of  trustee  constructive  possession  of  farm  in 
possession  of  bankrupt  passes  to  trustee;  In  re  Flatland,  196  Fed.  312, 
116  C.  C.  A.  130,  trustee  in  bankruptcy  was  not  entitled  to  set  aside  chat- 
tel mortgage  to  cover  fixtures  and  stock  to  be  purchased  with  moneys 
loaned  by  mortgagee,  where  no  other  creditor  had  lien  on  property ;  Fidel- 
ity Trust  Co.  V.  GaskeU,  196  Fed.  872,  116  C.  C.  A.  627,  District  Court 
exercising  ancillary  jurisdiction  in  bankruptcy  may  hear  and  adjudge  ad- 
verse claim  of  parties  submitting  claims,  and  may  send  property  or  pro- 
ceeds to  court  of  primary  jurisdiction  or  apply  them  to  satisfaction  of 
such  claims;  In  re  Donnelly,  188  Fed.  1003,  granting  injunction  in  bank- 
ruptcy proceeding  to  restrain  foreclosure  in  State  court  of  mortgage 
given  while  insolvent  and  relied  upon  as  act  of  bankruptcy;  Hobbs  v. 
Head  &  Dowst  Co.,  184  Fed.  415, 106  C.  C.  A.  619,  affirming  order  denying 
petition  of  trustee  to  disallow  mechanic's  lien  claim  reduced  to  judgment 
in  State  court  pending  bankruptcy  proceedings ;  Clay  v.  Waters,  178  Fed. 
390,  394,  398,  21  Ann.  Gm.  897,  101  C.  C.  A.  646,  seizure  and  investing 
of  money  of  bankrupt  in  real  estate  after  adjudication  of  bankruptcy 
was  contempt  of  court;  Berman  v.  Smith,  171  Fed.  741,  granting  in- 
junction to  restrain  suits  in  State  court  td  recover  money  and  furniture 
of  bankrupt  taken  by  trustee,  but  dissolving  injunction  against  action  for 
damages  for  alleged  abuse  of  authority;  In  re  Hager,  166  Fed.  974, 
bankrupt's  trustee  was  not  entitled  to  possession  of  personal  property 
sold  to  bankrupt  under  conditional  sale  as  against  vendors,  though  con- 
tract was  not  recorded  and  was  not  valid  as  against  subsequent  lien 
creditors;  New  River  Coal  Land  Co.  v.  Rufiber  Bros.,  165  Fed.  881,  91 
C.  C  A.  669,  jurisdiction  of  Federal  court  in  administration  of  estates 
in  bankruptcy  is  exclusive  and  stay  of  proceedings  in  State  court  to  im- 
pose lien  on  bankrupt's  property  was  proper;  In  re  Darlington  Co.,  163 
Fed.  386,  holding  consignor  may  stop  goods  in  transit  to  consignee  adjudi- 
cated bankrupt;  In  re  Rieger,  Kapner  &  Altmark,  167  Fed.  615,  where 
partnership  engaging  in  commission  business  acquires  ninety-nine  per 
cent  of  stock  of  manufacturing  corporation,  controls  corporation  and 
takes  its  entire  output,  corporation  and  partnership  are  not  separate 
entities,  and  upon  bankruptcy  of  partnership  receiver  may  take  posses- 
sion of  corporate  assets;  In  re  Rogers  &  Stefani,  166  Fed.  271,  State 
court  having  possession  of  property  of  bankrupt  partnership  more  than 
four  months  before  filing  of  petition  in  bankruptcy  lost  jurisdiction  by 
returning  property  to  bankrupts  and  order  approving  receiver's  report 
and  making  allowance  for  services  certified  to  bankruptcy  court  is  not 
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binding;  Cruchet  V.  Red  Rover  Min.  Co.,  155  Fed.  488,  dismissing  credi- 
tors' suit  against  corporation  for  appointment  of  receiver  commenced 
pending  bankruptcy  proceedings;  In  re  Wilk,  155  Fed.  944,  committing 
mai-shal  to  prison  for  sixty  days  for  contempt  of  bankruptcy  court  for 
removal  of  property  in  custody  of  receiver;  In  re  Youngstrom,  153  Fed. 
104,  82  C.  C.  A.  232,  alleged  homestead  of  bankrupt  not  so  designated 
before  petition  was  filed  was  not  exempt  under  law  of  Colorado  and 
could  not  be  made  exempt  under  Bankruptcy  Act  of  1898 ;  In  re  Fleischer, 
151  Fed.  82,  denying  motion  to  vacate  order  of  examination  of  alleged 
bankrupt  where  order  was  made  pending  hearing  on  petition  in  bank- 
ruptcy; Hurley  v.  Devlin,  151  Fed.  924,  where  bankrupt  dies  pending 
administration  of  his  estate,  bankruptcy  court  has  exclusive  power  to 
determine  widow's  right  of  dower  and  may  enjoin  widow  from  prosecut- 
ing such  suits  in  State  courts;  In  re  Fabian,  151  Fed.  950,  seller  of 
goods  under  conditional  sale  contract  is  entitled  to  possession  of  goods 
as  against  trustee  in  bankruptcy;  In  re  Erie  Lumber  Co.,  150  Fed.  829, 
where  order  appointing  receiver  limits  him  to  three  thousand  dollars,  it 
was  notice  to  all  dealing  with  him  that  his  authority  was  limited  to  that; 
Gleason  v.^  Smith,  Perkins  &  Co.,  145  Fed.  897,  76  C.  C.  A.  427,  petition 
in  involuntary  bankruptcy  in  which  name  incorrectly  stated  takes  prece- 
dence over  voluntary  petition  filed  two  days  later  pending  amendment; 
In  re  Billing,  145  Fed.  398,  proper  filing  of  banlanptcy  petition  with 
necessary  jurisdictional  allegations  operates  as  notice  to  all  world ;  State 
Bank  of  Chicago  v.  Cox,  143  Fed.  93,  74  C.  C.  A.  285,  trustee  entitled  to 
recover  money  obtained  by  attachment  between  filing  petition  and  adju- 
dication being  limited  to  amount  received  where  he  affirms  sale;  Wilkin- 
son V.  Goodfellow  etc.  Shoe  Co.,  141  Fed.  220,  action  for  malicious 
prosecution  lies  for  maliciously  instituting  without  probable  cause,  pro- 
ceedings in  bankruptcy  though  no  seizure  of  goods;  English  v.  Ross,  140 
Fed.  635,  assignment  of  judgment  within  four  months  prior  to  bank- 
ruptcy followed  by  sale  of  goods  to  assignor  by  assignee,  held  to  be 
security,  assignee  accountable  to  trustee  for  excess;  In  re  Benedict,  140 
Fed.  60,  receiver  appointed  in  bankruptcy  proceeding  cannot  exercise 
functions  outside  district,  but  District  Court  of  other  district  may  ap- 
point ancillary  receiver;  Van  Kirk  v.  Vermont  Slate  Co.,  140  Fed.  45, 
where  insurance  policies  assigned  to  secure  debt  more  than  four  months 
prior  to  bankruptcy,  reassigned  after  adjudication,  trustee  can,  on  death 
of  bankrupt,  redeem  on  payment  of  original  pledgee's  debt ;  In  re  Muncie 
Pulp  Co.,  139  Fed.  549,  71  C.  C.  A.  530,  receiver  of  bankrupt  corporation 
after  adjudication  can  maintain  summary  proceedings  to  recover  stock 
of  other  corporation  owned  entirely  by  first,  to  preserve  bankrupt's  es- 
tate; In  re  Porterfield,  138  Fed.  195,  where,  within  four  months  after 
transfer  to  wife,  suit  instituted  in  State  court,  same  parties  subsequently 
becoming  parties  to  bankruptcy  proceedings  not  entitled  to  sale  and  dis- 
tribution of  such  property;  In  re  Wiesen  Bros.,  138  Fed.  165,  trustee  in 
bankruptcy  can  recover  balance  on  assigned  aeeounts  thongh  assignee 
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ordered  to  assign  to  other  creditors  who  had  not  taken  steps  to  claim 
fund ;  In  re  Granite  City  Bank,  137  Fed.  820,  70  C.  C.  A.  316,  adjudica- 
tion in  bankruptcy  in  Iowa  operates  as  seizure  of  bankrupt's  goods 
wherever  may  be  found;  In  re  First  Nat.  Bank,  135  Fed.  66,  67 
C  €L  A.  636,  where  chattel  mortgage  on  bankrupt's  stock  void  at  time 
of  bankruptcy  proceeding  as  against  mortgagor's  creditor  because 
mortgagee  had  not  taken  possession,  it  is  void  as  against  mortgagor's 
trustee  in  bankruptcy;  Dolle  v.  Cassell,  136  Fed.  57,  67  C.  C.  A. 
526,  where  conditional  sale  unrecorded,  contra  Rev.  Stats.  Ohio,  §  4155, 
at  time  of  bankruptcy,  reservation  of  title  void  against  all  credi- 
tors; In  re  Kolin,  134  Fed.  560,  67  C.  C.  A.  481,  receiver  appointed 
on  filing  bankruptcy  petition  by  creditor  cannot  take  property  held  and 
claimed  by  third  party;  In  re  Mertens,  134  Fed.  105,  where  creditor  of 
bankrupt  firm  holds  insurance  policy  on  one  member  as  security,  sale  of 
same  to  itself  at  great  reduction  without  notice  after  petition  in  bank- 
ruptcy forfeits  claim;  In  re  Ducker,  134  Fed.  48,  67  C.  C.  A.  117,  and 
In  re  Ducker,  133  Fed.  775,  both  holding  vendor  of  goods  to  bankrupt 
under  unrecorded  conditional  sale  not  entitled  to  priority  as  against  sub- 
sequent creditor  without  notice;  In  re  McKenide,  132  Fed.  988,  widow 
has  no  dower  right  in  personal  estate  where  husband  died  after  adjudi- 
cated bankrupt  and  trustee  elected;  In  re  Smith,  132  Fed.  303,  and  In  re 
Tweed,  131  Fed.  358,  both  holding  conditional  vendor  failing  to  record 
contract  in  accordance  with  Code  Iowa  1897,  §  2905,  forfeits  right  of  re- 
covery where  vendee  adjudged  bankrupt;  In  re  Briskman,  132  Fed.  202, 
referee  in  bankruptcy  can  summarily  determine  rights  of  third  party 
replevying  from  bankrupt  after  petition  filed;  In  re  Mertens,  131  Fed. 
515,  516,  where  goods  sold  and  delivered  before  bankruptcy  proceedings 
instituted  against  buyers,  vendors  enjoined  from  prosecuting  trustee  in 
State  court  for  conversion ;  In  re  Reynolds,  127  Fed.  762,  holding  taking 
of  bankrupt's  property  from  his  possession  five  days  after  adjudication 
is  taking  from  possession  of  court;  In  re  Weinger,  126  Fed.  876,  holding 
State  court  seizing  bankrupt's  property  subsequent  to  filing  of  petition 
cannot  thereby  gain  precedence  over  bankruptcy  court ;  In  re  Beede,  126 
Fed.  869,  holding  general  creditors  of  bankrupt  obtaining  judgment 
against  him  after  adjudication  are  necessary  parties  to  proceeding  to 
adjudge  mortgage  property  to  mortgagee;  In  re  Rodgers,  125  Fed.  180, 
60  C.  C.  A.  567,  holding  trustee  in  bankruptcy  occupies  same  petition 
toward  property  of  bankrupt  after  adjudication  as  attachment  creditor; 
In  re  Knight,  125  Fed.  39,  holding  after  general  assignment  by  debtor 
when  creditors  demand  winding  up  proceedings  in  bankruptcy  court, 
no  action  in  State  court  can  defeat  jurisdiction;  In  re  William  E.  De 
Lany  &  Co.,  124  Fed.  282,  holding  County  Court  not  deprived  of  juris- 
diction over  plaim  dischargeable  by  bankruptcy  of  defendant ;  Chesapeake 
Shoe  Co.  V.  Seldner,  122  Fed.  696,  58  C.  C.  A.  261,  holding  unrecorded 
contract  of  conditional  sale  of  shoes  void,  under  Virginia  Code  of  1887, 
as  to  lien  creditors  is  void  as  against  vendee's  trustee;  In  re  Breslauer, 
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121  Fed.  912,  holding  effect  of  filing  petition  is  ^'eaveat  to  world"  with 
force  of  injunction;  In  re  Goldberg,  121  Fed.  580,  581,  holding  son  of 
attachment  plaintiff  purchasing  after  filing  of  petition  for  fifty  dollars 
property  of  bankrupt  worth  Gve  hundred  dollars  is  not  a  bona  fide  pur- 
chaser; In  re  Fraizier,  117  Fed.  748,  holding  effect  of  filing  petition  as 
"caveat  to  world"  is  same  in  voluntary  as  in  involuntary  bankruptcy; 
In  re  H.  G.  Andrao  Co.,  117  Fed.  564,  holding  trustee  in  bankruptcy  is 
entitled  to  hold  property  of  bankrupt  as  against  chattel  mortgage  void 
for  want  of  record;  In  re  Tune,  115  Fed.  912,  913,  914,  918,  919,  holding 
bankruptcy  court  may  inquire,  in  summary  proceedings,  into  adverse 
claim,  and  if  colorless  may  order  transfer  to  trustee;  In  re  Gutman,  114 
Fed.  1010, 1011,  holding  mortgagee  of  bankruptcy  taking  possession  after 
adjudication  acquires  no  legal  possession  and  seizure  by  trustee  invades 
no  legal  rights;  In  re  Krinsky,  112  Fed.  975,  holding  violation  of  bank- 
ruptcy court's  injunction  against  disposing  of  bankrupt's  property  is 
contempt  where  party  had  notice  of  proceedings,  though  copy  not  served 
on  him ;  Loef ler  v.  Wright,  13  Cal.  App.  230,  109  Pac.  271,  upon  adjudi- 
cation of  bankruptcy  of  corporation  lessor.  Federal  court  acquired  ex- 
elusive  jurisdiction,  and  composition,  confirmed  by  that  court,  revesting 
title  in  corporation  to  remaining  assets,  cannot  be  attacked  collaterally 
in  State  court;  Foster  v.  Balch  &  Piatt,  79  Conn.  453,  65  Atl.  576,  afi^mi-  - 
ing  judgment  for  plaintiff  in  action  by  one  indorser  of  note  against  an- 
other where  plaintiff's  right  to  recover  generally  was  tried  in  court  below 
without  objection,  though  plaintiff  failed  to  prove  notice  of  dishonor; 
Dittemore  v.  Cable  Milling  Co.,  16  Idaho,  307,  133  Am.  St.  Rep.  98,  101 
Pac.  596,  person  seizing  goods  on  attachment  after  filing  of  petition  in 
bankruptcy  is  liable  in  tort  or  assumpsit,  and  trustee  in  bankruptcy  may 
waive  tort  and  sue  in  assumpsit;  O'Sullivan's  Trustee  v.  Douglass,  124 
Ky.  248,  98  S.  W.  992,  trustee  in  bankruptcy  may  recover  from  assignee 
salary  of  city  official  assigned  after  filing  of  petition  in  bankruptcy; 
Crosby  v.  Spear,  98  Me.  544,  57  Atl.  882,  holding  after  adjudication  of 
bankruptcy  and  qualification  of  trustee  bankrupt's  property  is  placed  in 
custody  of  bankruptcy  court;  Hough  v.  City  of  North  Adams,  196  Mass. 
292,  82  N.  E.  48,  record  discloses  illegality  of  tax  levied  upon  land  after 
adjudication  of  bankruptcy  and  appointment  of  trustee,  where  certificate 
of  such  adjudication  and  appointment  is  filed  in  registry  of  deeds  in  dis- 
trict in  which  land  is  situated;  Morning  Telegraph  Pub.  Co.  v.  S.  B. 
Hutchinson  Co.,  146  Mich.  44,  8  L.  E.  A.  (N.  S.)  1232,  109  N.  W.  44, 
where  property  of  bankrupt  is  in  hands  of  trustee  for  creditors  at  time 
process  of  Federal  court  in  bankruptcy  is  served.  Federal  court  did  not 
have  exclusive  jurisdiction  of  precluding  adverse  claimant  from  main- 
taining replevin  therefor  in  State  court;  Beekman  Lumber  Co.  v.  Acme 
Harvester  Co.,  216  Mo.  241, 114  S.  W.  1093,  where  petition  in  bankruptcy 
was  filed  in  Federal  District  Court  in  one  State,  which  court  issued  in- 
junction to  restrain  garnishment  action  in  another  State  and  bankruptcy 
proceedings  were  abandoned,  injunction  was  not  bar  to  action  in  State! 
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court;  Wright-Dalton-Bell- Anchor  Sk>ve  Co.  v.  Sanders,  142  Mo.  App. 
54, 125  S.  W.  518,  adjudication  in  bankruptcy  transferred  to  assignee  in 
bankruptcy  indebtedness  of  gamishqe  to  bankrupt  and  judgment  could 
not  be  rendered  against  garnishee  in  State  court  for  indebtedness  to 
bankrupt;  D.  C.  Wise  Coal  Co.  v.  Columbia  Lead  etc.  Co.,  123  Mo.  App. 
263,  100  S.  W.  684,  lien  of  attachment  obtained  within  four  months  of 
bankruptcy  is  dissolved  by  adjudication  in  bankruptcy,  and  judgment 
rendered  subsequently  in  State  court  is  void  in  so  far  as  it  sustains  at- 
tachment  and  orders  levy  and  sale  thereunder;  Hamilton  v.  Smith,  36 
Mont.  5,  122  Am.  St.  B^.  330,  92  Pac.  34,  sale  of  mortgaged  stock  of 
goods  after  filing  of  petition  of  bankruptcy  was  voidable  at  election  of 
trustee;  Ward  v.  Hargett,  151  N.  C.  368,  66  S.  E.  341,  petition  by  trustees 
to  vacate  attachment  of  realty  after  adjudication  of  bankruptcy  of  owner 
is  proper  procedure  under  Bankruptcy  Act  of  1903;  First  Nat.  Bank  v. 
Masterson,  29  Okl.  78, 116  Pae.  163,  bank  was  not  entitled  to  retain  de- 
posit of  one  thousand  dollars  for  indebtedness  of  depositor  discharged 
by  bankruptcy,  though  court  failed  to  enter  order  of  adjudication  of 
bankruptcy;  Cornelius  v.  Boling,  18  Okl.  476,  90  Pac.  877,  claimant  under 
unrecorded  chattel  mortgage  taking  possession  of  property  within  four 
months  of  bankruptcy  cannot  hold  possession  against  trustee  in  bank- 
ruptcy; Goodnough  Mercantile  Co.  v.  Galloway,  48  Or.  243,  84  Pac.  1051, 
State  court  has  no  jurisdiction  of  suit  against  trustee  in  bankruptcy  to 
foreclose  equitable  lien  on  personal  property;  Benner  v.  Scandinavian 
American  Bank,  73  Wash.  495,  Ann.  Gas.  1914D,  702,  131  Pac.  152, 
trustee  in  bankruptcy  may  recover  value  of  vessel  transferred  within 
four  months  of  bankruptcy  by  unrecorded  bill  of  sale  to  bank  as  security 
for  debt. 

Explained  in  In  re  Williamsburg  Knitting  Mill,  190  Fed.  875,  unre- 
corded conditional  sale  contract,  invalid  under  State  law  against  lien 
creditors,  is  invalid  as  against  purchasers  from  trustee  in  bankruptcy 
under  act  of  1898  as  amended  in  1910;  In  re  Rathman,  183  Fed.  922, 
106  C.  C.  A.  253,  bankruptcy  court  did  not,  by  filing  of  petition,  obtain 
possession  of  mortgaged  property  with  power  to  determine  validity  of 
lien ;  Neill  v.  Barbaree,  135  Ga,  773,  70  S.  E.  639,  trustee  in  bankruptcy 
is  not  entitled  to  possession  of  mortgaged  property  of  bankrupt  in  pos- 
session of  sheriff,  although  mortgage  was  foreclosed  after  petition  in 
bankruptcy  was  filed. 

Distinguished  in  Jones  v.  Springer,  226  U.  S.  154,  155,  67  L.  Ed.  163, 
33  Sup.  Ct.  64  (affirming  15  N.  W.  107, 103  Pac.  267),  bona  fide  purchase 
for  value  of  perishable  property  held  under  attachment  at  sale  made  by 
order  of  local  court  before  notice  of  bankruptcy  proceedings  is  valid; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  353,  60  L.  Ed.  786,  26  Sup.  Ct.  481, 
filing  petition  does  not  operate  as  lien  in  favor  of  trustee  against  con- 
ditional vendor  because  of  noncompliance  with  Ohio  Rev.  Stats.,  §  4165, 
requiring  filing  of  contract;  Thompson  v.  Fairbanks,  196  U.  S.  525,  49 
L.  Ed.  .586,  25  Sup.  Ct.  306,  upholding  right  of  mortgagee  to  take  posses- 
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sion  with  mortgagor's  consent  after  condition  broken  under  recorded 
mortgage  though  within  four  months  of  filing  petition;  In  re  Zotti,  186 
Fed.  85,  86,  Ann.  Oas.  1914A,  240, 108  G.  0.  A.  196,  where  bank  paid  checks 
in  ignorance  of  filing  of  petition  in  bankruptcy  against  dex)ositor,  and 
receiver  qualifying  on  day  checks  were  paid  made  no  demand  for  de- 
positor's fund  until  after  checks  were  honored,  trustee  could  not  recover 
from  bank  amount  paid  on  checks;  In  re  Zotti,  178  Fed.  305,  payment 
of  bankrupt's  check  by  bank  was  not  transfer  of  bankrupt's  assets, 
as  property  is  mere  chose  in  action  to  which  honoring  checks  is  inci- 
dent; Davis  V.  Crompton,  158  Fed.  742,  85  C.  C.  A.  633,  under  Penn- 
^Ivania  law,  title  reserved  in  seller  under  conditional  contract  sale 
is  valid  against  trustee  in  bankruptcy;  In  re  Standard  Tel.  etc.  Co., 
157  Fed.  Ill,  holding  chattel  mortgage  on  stock  in  trade  of  corpo- 
ration to  secure  issue  of  bonds  was  fraudulent  and  void  under  Wisconsin 
law  and  could  be  successfully  attacked  by  trustee  in  bankruptcy  repre- 
senting general  creditors;  Fisher  v.  Zollinger,  149  Fed.  60,  79  C.  C.  A. 
76,  mortgagee  taking  possession  within  four  months  prior  to  mortgagor's 
bankruptcy  under  recorded  chattel  mortgage  has  perfected  lien;  In  re 
Bumham,  140  Fed.  928,  failure  of  mortgagee  to  file  renewal  statement 
does  not  invalidate  mortgage  as  against  trustee  in  bankruptcy  represent- 
ing general  creditors;  In  re  Antigo  Screen  Door  Co.,  123  Fed.  252,  254, 
257,  59  C.  C.  A.  248,  holding  taking  possession  by  mortgagee  under  void- 
able unrecorded  chattel  mortgage  before  filing  of  petition  validates  mort- 
gage as  against  trustee  in  bankruptcy;  Tube  City  Min.  etc.  Co.  v.  Otter- 
son,  16  Ari2.  315, 146  Pac.  207,  where  suit  in  State  court  to  foreclose  lien 
is  begun  before  filing  of  petition  in  bankruptcy,  State  court  may  decree 
foreclosure  and  sale  and  pay  debt  without  interference  from  bankruptcy 
court;  Ayers  v.  Farwell,  196  Mass.  351,  82  N.  E.  36,  replevin  to  obtain 
possession  of  bankrupt's  property  may  be  maintained  in  State  court  after 
adjudication  of  bankruptcy  before  Federal  court  takes  steps  to  obtain 
possession  of  property;  Christopherson  v.  Harrington,  118  Minn.  46,  41 
L.  R.  A.  (N.  S.)  276, 136  N.  W.  290,  vendor  in  executory  contract  for  sale 
of  land  to  bankrupt  may,  in  interval  between  adjudication  and  appoint- 
ment of  trustee,  serve  notice  on  bankrupt  of  termination  of  contract  for 
default  in  payment  of  purchase  price;  Beekman  Lumber  Co.  v.  Acme 
Harvester  Co.,  215  Mo.  235,  114  S.  W.  1091,  filing  of  petition  in  bank- 
ruptcy in  1903  without  adjudication  up  to  October,  1908,  does  not  place 
bankrupt's  property  in  custody  of  Federal  court  so  as  to  prevent  it  from 
being  garnished  in  action  in  State  court;  Kennedy  ▼.  Pierce's  Loan  Co., 
100  Mo.  App.  272,  275,  73  8.  W.  358,  359,  sustaining  pledge  of  personalty 
made  to  defendant  by  bankrupt  in  good  faith  and  on  adequate  considera- 
tion, after  filing  of  involuntary  petition,  but  before  adjudication;  John 
Agnew  Co.  v.  Board  of  Education,  83  N.  J.  Eq.  64,  65,  89  Atl.  1053,  where 
receiver  is  appointed  by  bankruptcy  court  for  foreign  eonstruction  com- 
pany under  contract  to  make  municipal  improvements,  from  date  of  ap- 
pointment of  ancillary  receiver  in  New  Jersey,  no  liens  can  be  filed  under 
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State  law  against  fund  due  to  company ;  Crumrine  v.  Reynolds,  13  Wyo. 
117,  78  Pac.  402,  conditional  vendor  can  recover  property  where  vendee 
adjudged  bankrupt,  though  contra  Rev.  Stats.  1899,  §  2837,  contract  of 
vendor  not  being  filed  with  county  clerk. 

District  Ckmrt  had  Joilsdiction  to  compel  return  of  goods  seised  \ff 
State  court  in  replevin. 

Approved  in  Mishawaka  Mfg.  Co.  v.  Powell,  98  Mo.  App.  539,  72  S.  W. 
725,  holding  from  time  bankrupt's  property  comes  into  custody  of  bank- 
ruptcy court  on  adjudication  officers  of  State  court  cannot  interfere. 

Befosal  to  surrender  property  of  bankrupt  does  not  create  adverse  claim 
at  time  petition  is  iUed. 

Approved  in  In  re  Lummns,  214  Fed.  893,  bankruptcy  court  cannot 
summarily  adjudicate  rights  of  creditor  to  property  transferred  to  him 
on  day  before  filing  of  bankruptcy  petition,  where  it  appears  that  in- 
debtedness was  bona  fide  and  he  claims  property  as  purchaser;  Le  Mas- 
ter V.  Spencer,  203  Fed.  214,  121  C.  C.  A.  416,  marshal  appointed  to 
take  charge  of  bankrupt's  property  has  right  to  seize  and  hold  prop- 
erty believed  to  belong  to  bankrupt  in  possession  of  third  person  claim- 
ing ownership;  In  re  Logan,  196  Fed.  681,  685,  deed  to  farm  of  bank- 
rupt executed  more  than  four  months  before  bankruptcy  is  not  adverse 
claim,  where  bankrupt  continues  in  possession  of  farm;  In  re  Cantelo 
Mfg.  Co.,  185  Fed.  278,  president  of  corporation  completing  inventions 
at  corporation's  expense  is  estopped  to  daim  in  bankruptcy  proceedings 
against  corporation  that  patents  and  applications  for  patents  belonged 
to  him ;  In  re  Rathman,  183  Fed.  924, 106  C.  C.  A.  253,  mortgagee  hav- 
ing lien  on  bankrupt's  property  before  petition  in  bankruptcy  is  filed  is 
adverse  claimant;  Staunton  v.  Wooden,  179  Fed.  62,  102  C.  C.  A.  365, 
claim  of  possession  of  property  of  bankrupt's  estate  against  trustee 
based  solely  on  attachment  lien  is  not  adverse  claim;  In  re  Holbrook 
Shoe  etc.  Co.,  165  Fed.  975,  evidence  warrants  finding  that  corporation 
was  organized  to  take  over  property  to  hinder  creditors,  and  property 
in  its  possession  alleged  to  have  been  purchased  from  bankrupt  was 
subject  to  administration  in  bankruptcy  proceedings;  Knapp  db  Spencer 
Co.  V.  Drew,  160  Fed.  416,  417,  87  C.  C.  A.  365,  where  money  belonging 
to  bankrupt's  estate  is  returned  to  bankrupt  upon  receiver's  failure  to 
qualify  and  paid  to  creditor  pending  bankruptcy  proceedings,  creditor's 
claim  is  not  adverse ;  In  re  Ellis  Bros.  Printing  Co.,  156  Fed«  431,  claim 
of  attorney  to  money  collected  before  bankruptcy  as  payment  of  bank- 
rupt's indebtedness  to  him  is  not  such  adverse  claim  as  will  deprive 
bankruptcy  court  of  jurisdiction ;  In  re  Eddleman,  154  Fed.  161,  where, 
few  days  before  filing  of  petition  in  bankruptcy,  bankrupt  sold  prop- 
erty aiid  delivered  proceeds  to  his  wife,  latter  is  agent  of  husband, 
not  adverse  claimant,  and  court  may  order  him  to  XMiy  money  to  trus- 
tee, but  may  not  order  commitment  for  contempt  for  failure  to  pay  to 
trustee  amount,  paid  to  third  person  before  bankruptcy. 
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Explained  In  Ch>odnough  Mercantile  etc.  Co.  ▼.  Galloway/ 166  Fed. 
508,  bankraptey  court  has  jorisdietion  of  plenary  suit  against  tmstee 
to  enforce  lien  on  standing  timber,  title  to  wbich  passed  from  bankrupt 
to  tmstee. 

Distingnished  in  In  re  Blum,  202  Fed.  885,  887,  121  G.  G.  A.  241, 
bankrupt's  wife  asserting,  in  reply  to  order  of  referee  to  show  cause, 
that  money  was  hers  in  her  own  right,  was  entitled  to  determination 
of  her  claim  in  plenary  suit ;  In  re  Spalding  Cotton  Mills,  193  Fed.  555^ 
556,  whei*e  director  of  corporation  pays  himself  one  thousand  dollars 
on  contract  few  days  before  petition  in  bankruptcy  was  filed  against 
corporation,  his  claim  is  adverse  and  must  be  determined  in  plenary 
suit ;  City  of  Shelbyville  v.  Glover,  184  Fed.  237, 106  C.  C.  A.  376,  hold- 
ing court  has  jurisdiction  to  determine  rights  of  receiver  of  railroad  to 
build  station  on  lot  under  grant  of  jight  of  way  from  county  and  city 
denying  rights  after  extending  limits  to  include  lot,  and  granting  pre- 
liminary injunction  against  city. 

Baakmptcy  couxt  may,  by  summary  proceedings,  compel  surrender  of 
property  of  banlmipt,  though  holdfiar  is  agent,  If  no  adyerse  claim  be  made 
to  trustee  in  bankruptcy. 

Approved  in  Babbitt  v.  Dutcher,  216  U.  S.  105,  113,  114,  17  Ann. 
Oa«.  969,  54  L.  Ed.  408,  406,  407,  30  Sup.  Ct.  372,  corporate  records 
and  stock  books  >jof  corporation  adjudicated  bankrupt  pass  to  trustee 
and  bankruptcy  court  may  compel  deliveiy  by  sununary  proceeding; 
Whitney  v.  Wenman,  198  U.  S.  552,  49  L.  Ed.  1160,  25  Sup.  Ct.  778, 
and  In  re  Schermerhom,  145  Fed.  342,  76  C.  C.  A.  215,  both  holding 
on  adjudication,  following  filing  of  petition,  bankruptcy  court  has  juris- 
diction of  property  in  possession  of  bankrupt  which  cannot  be  defeated 
by  voluntary  surrender  of  possession  by  officer;  In  re  Schmick  Handle 
A  Lumber  Co.,  233  Fed.  449,  where  claimant  of  logs  agrees  with  re- 
ceivers in  bankruptcy  to  manufacture  them  into  lumber  and  pay  pro- 
ceeds to  receivers,  bankruptcy  court  has  possession  of  fund  and  may 
determine  summarily  whether  bankrupt's  estate  or  claimant  is  entitled 
to  it ;  De  Friece  v.  Bryant,  232  Fed.  239,  bankruptcy  court  of  ancillary 
jurisdiction  may  in  summary  proceeding  enjoin  assertion  of  claim  to 
notes  in  possession  of  trustee  based  on  sale  on  attachment,  void  under 
Bankruptcy  Act  and  preventing  from  obtaining  payment  or  selling 
notes;  Macy  v.  Roedenbeck,  227  Fed.  355,  fact  that  bankrupt  bank  dis- 
sipated proceeds  of  note  sent  to  it  for  collection  does  not  give  owner 
lien  upon  or  right  to  priority  of  payment  from  general  assets  to  preju- 
dice of  general  creditors;  In  re  R.  &  W.  Skirt  Co.,  222  Fed.  258,  138 
C.  C.  A.  67,  money  paid  by  member  of  bankrupt  partnership  upon 
debt  immediately  after  filing  of  petition  is  recoverable  in  summary 
proceeding;  Galbraith  v.  Robson-Hilliard  Grocery  Co.,  216  Fed.  845, 
847,  133  C.  C.  A.  46,  bankruptcy  court  having  possession  of  real  prop- 
erty has  jurisdiction  to  determine  validity  of  lien  of  mortgage  ex&- 
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cuted  by  bankrapt  to  secure  pre-existing  debt ;  In  re  Radley  Steel 
Const.  Co.,  212  Fed.  463,  464,  holding  Federal  Distrlet  Court  has  power, 
in  bankruptcy  proceedings,  to  determine  whether  bank  in  possession  of 
funds  of  bankrupt  is  adverse  holder;  Musica  v.  Prentice,  211  Fed. 
328,  127  C.  G.  A.  575,  where  sworn  admissions  of  two  claimants  show 
property  belongs  to  bankrupt's  estate,  parties  have  no  just  adverse 
claim  entitling  them  to  test  rights  in  plenary  suit;  Clark  v.  Snelling, 
205  Fed.  243,  123  C.  C.  A.  430,  trustee  of  bankrupt  holding  legal  title 
to  land  in  trust  for  his  mother  has  no  better  right  than  bankrupt  had; 
In  re  Cantelo  Mfg.  Co.,  201  Fed.  160,  where  claimant  patenting  metal 
^tepladder  organized  corporation  and  received  thirty  thousand  dollars 
of  its  capital  stock  for  assignment  of  his  rights,  upon  bankruptcy  of 
corporation  he  was  properly  compelled  in  summary  proceeding  to  trans- 
fer patents  to  trustee;  In  re  Franklin  Suit  &  Skirt  Co.,  197  Fed.  599, 
Bankrupty  Court  may  by  summary  order  require  persons,  having  pos- 
session of  property  of  bankrupt  without  real  claim  thereto,  to  turn 
over  property  to  trustee;  Johnston  v.  Spencer,  195  Fed.  218,  219,  220, 
115  C.  C.  A.  167,  rights  of  trustee  of  bankrupt  corporation  and  adverse 
claimant  in  good  faith  to  property  of  bankrupt  cannot  be  determined 
summarily  in  bankruptcy  proceedings  in  District  Court,  but  trustee 
must  be  remitted  to  independent  suit;  In  re  Denson,  195  Fed.  855,  856, 
bankruptcy  court  may  by  summary  proceeding  compel  restoration  of 
property  in  possession  of  bailee  and  sold  by  bankrupt  after  filing  of 
petition  to  person  chargeable  with  knowledge  of  fraud;  In  re  Iron 
Clad  Mfg.  Co.,  194  Fed.  909,  910,  holding  elaim  of  third  person  having 
possession  of  assets  alleged  to  belong  to  bankrupt  was  not  so  clearly 
unfounded  as  to  authorize  determination  thereof  in  summary  proceed- 
ing in  bankruptcy;  In  re  Alexander,  193  Fed.  752,  753,  receiver  in 
bankruptcy  may  maintain  summary  proceeding  to  set  aside  sale  of  assets 
of  bankrupt  by  his  attorney;  In  re  Rathman,  183  Fed.  918,  923,  106 
C.  C.  A.  253,  bankruptcy  court  has  no  jurisdiction  to  determine  in  sum- 
mary proceeding  elaim  of  mortgagee  under  mortgage  made  more  than 
four  months  before  bankruptcy;  In  re  Meier,  182  Fed.  802, 105  C.  C.  A. 
231,  affirming  order  of  bankruptcy  court  requiring  treasurer  of  bank- 
rupt corporation  to  pay  trustee  sum  of  twelve  thousand  five  hundred 
dollars  in  money  in  his  possession  belonging  to  bankrupt;  In  re  Stew- 
art, 179  Fed.  225,  102  C.  C.  A.  348,  assignee  for  benefit  of  creditors 
under  State  law  is  agent  of  assignor  and  does  not  hold  adversely  to 
latter 's  trustees  and  where  he  submits  account  to  bankruptcy  court, 
latter  may  make  summary  order  requiring  him  to  turn  over  funds  to 
trustee,  notwithstanding  his  claims  for  commissions  and  extra  services; 
Clay  V.  Waters,  178  Fed.  393,  21  Ann.  Oas.  897,  101  C.  C.  A.  645, 
holding  District  Court  had  jurisdiction  to  determine  by  summary  pro- 
ceedings controversies  between  trustee  and  adverse  claimants  after  rear 
sonable  notice  to  claimants  to  present  claims;  In  ze  Norris,  177  Fed. 
598,  bankruptcy  court  has  power  to  ascertain  whether  adverse  claim 


971  MUELLER  v.  NUGENT.  184  UJ  S.  1^8 

to  property  of  bankrupt  by  third  person  in  possession  is  well  founded 
or  fictitious  and  colorable;  In  re  Friedman,  161  Fed.  261,  88  C.  G.  A. 
306,  District  Court  lias  power  to  make  summary  order  directing 
third  persons  to  pay  to  receiver  sums  of  money  coming  into  their  pos- 
session from  sale  of  bankrupt's  stock  of  goods  five  days  before  filing 
of  petition  in  bankruptcy ;  In  re  Kane,  161  Fed.  639,  trustee  cannot  in 
summary  proceeding  against  bank  alone  compel  it  to  pay  money  with- 
drawn and  not  paid  to  trustee,  but  petition  may  be  amended  to  bring 
in  other  parties,  participating  in  withdrawal  of  fund ;  Liustroth  Wagon 
Co.  V.  Ballew,  149  Fed.  965,  966,  8  L.  R.  A.  (N.  S.)  1204,  79  C.  C.  A. 
470,  where  claimant  sues  for  property  prior  to  petition  in  State  court, 
trustee  coming  in  to  defend,  judgment  conclusive  on  trustee;  Moody  v. 
Cole,  148  Fed.  296,  300,  where,  in  proceeding  to  enforce  order  requiring 
bankrupt  to  turn  over  property,  evidence  shows  beyond  reasonable  doubt 
bankrupt  in  contempt,  court  should  commit  without  plenary  suit;  In  re 
Home  Discount  Co.,  147  Fed.  552,  where  creditor  of  bankrupt  takes 
assignment  of  future  wages,  taking  no  action  until  after  bankruptcy  pro- 
ceedings commenced,  referee  may  summarily  compel  withdrawal  of 
notice  of  assignment;  In  re  Cole,  144  Fed.  394,  75  C.  C.  A.  330,  order 
requiring  married  woman  to  turn  money  over  to  trustee  extends  to 
money  belonging  to  her  held  by  husband;  In  re  Knopf,  144  Fed.  251, 
bankruptcy  court  can  order  marshal  to  take  property  while  in  posses- 
sion of  adverse  claimant  when  necessary  for  preservation ;  In  re  Lacov, 
142  Fed.  962,  74  C.  C.  A.  130,  bankruptcy  court  may  institute  contempt 
proceedings  to  enforce  order  requiring  petitioning  creditors  to  pay 
expense  of  receivership;  In  re  Bacon,  132  Fed.  159,  where  advantageous 
to  estate,  mortgagee  compelled  to  accept  payment  and  surrender  prop- 
erty to  trustee;  In  re  Kane,  131  Fed.  387,  bankruptcy  court,  deter- 
mining adverse  claim  colorable  only,  can  proceed  summarily  against 
bankrupt's  agent  to  recover  property;  Schweer  v.  Brovra.,  130  Fed. 
329,  64  C.  C.  A.  674,  commitment  of  bankrupt  for  refusal  to  surrender 
property  to  trustee  is  not  void  as  imprisonment  for  debts;  In  re  Kane, 
125  Fed.  985,  holding  statement  that  bankrupt  gave  money,  traced  to 
his  hands,  to  his  wife  who  opens  the  same,  is  no  defense  in  contempt 
proceedings  for  nonsurrender  of  funds ;  In  re  Knight,  125  Fed.  42,  hold- 
ing receiver  appointed  by  State  court,  after  act  of  bankruptcy  and 
within  four  months'  period,  holds  subject  to  rights  of  general  creditors; 
In  re  Breslauer,  121  Fed.  914,  holding  trustee  may  recover  money  de- 
posited with  bank  on  its  judgment  against  bankrupt  within  four  months 
before  adjudication;  In  re  Kellogg,  121  Fed.  336,  57  C.  C.  A.  547, 
holding  court  of  bankruptcy  has  jurisdiction,  under  section  2,  sub- 
division 7,  Act  of  1898,  to  determine  in  summary  proceedings  validity 
of  mortgage  on  bankrupt's  property;  In  re  Shachter,  119  Fed.  1014, 
holding  bankruptcy  court  has  jurisdiction  to  proceed  against  bank- 
rupt for  contempt  for  failure  to  turn  over  all  property  to  trustee. 
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Distinguished  in  Jaquith  v.  Rowley,  188  U.  S.  623,  624,  47  L.  Ed.  622, 
23  Sup.  Ct.  371y  holding  surety  on  bankrupt's  bail  bond  is  an  adverse 
claimant  to  property  held  to  indemnify  himself,  and  can  be  sued  in 
bankruptcy  court  only  with  his  consent;  Stone-Ordean-Wells  Co.  v. 
Mark,  227  Fed.  979,  execution  creditor  whose  execution  was  levied 
eight  days  before  filing  of  petition  in  bankruptcy  ia  adverse  claimant, 
and  may  not  be  compelled  by  bankruptcy  court  in  summary  proceeding 
to  pay  money  to  estate;  In  re  Shea,  211  Fed.  367,  holding  wife  of  bank- 
rupt had  bona  fide  adverse  claim  which  she  was  entitled  to  have  tried 
in  plenary  suit;  In  re  Yorkville  Coal  Co.,  211  Fed.  621,  128  C.  C.  A. 
570,  claimant's  testimony  that  wagons  were  purchased  from  bankrupt 
establishes  adverse  claim  not  determinable  in  bankruptcy  proceedings 
over  his  protest;  In  re  Bacon,  210  Fed.  134,  126  C.  C.  A.  643,  in  pro- 
ceedings by  trustee  to  recover  corporate  stock  of  bankrupt  in  hands  of 
bank,  claim  of  another  bank  to  lien  on  stock  under  pledge  contract  with 
bankrupt  is  adverse  and  cannot  be  determined  by  summary  proceed- 
ings over  bank's  protest;  Shea  v.  Lewis,  206  Fed.  881,  124  C.  C.  A. 
537,  claim  to  property  purchased  by  wife  with  proceeds  of  land  ac- 
quired by  bankrupt  under  homestead  laws,  and  conveyed  to  her  when 
not  subject  to  liens  is  adverse  and  cannot  be  determined  in  summary 
proceedings  in  bankruptcy  without  her  consent;  Le  Master  v.  Spencer, 
203  Fed.  216,  121  C.  C.  A.  416,  adverse  claimant  of  property  in  pos- 
session of  marshal  as  receiver  in  bankruptcy,  by  filing  petition  in  bank- 
ruptcy court  for  its  recovery  consents  to  jurisdiction  of  such  court 
summarily  to  determine  his  rights ;  First  Nat.  Bank  v.  Hopkins,  199  Fed. 
875,  876,  118  C.  C.  A.  321,  holding  bank's  claim  was  adversary  one 
and  could  be  determined  only  in  plenary  suit  between  bank  and  trustee ; 
Cooney  v.  Collins,  176  Fed.  192,  99  C.  C.  A.  543,  court  of  bankruptcy 
is  without  jurisdiction  of  proceeding  by  trustee  to  recover  property 
from  adverse  claimant,  who  holds  legal  title  and  possession  and  asserts 
sole  ownership,  and  who  does  not  consent  to  jurisdiction;  Homer  Gay- 
lord  Co.  V.  Miller,  147  Fed.  302,  bankruptcy  court  will  appoint  receiver 
and  issue  injunction  where  bill  shows  fraudulent  transfer,  transferee 
secreting  same;  In  re  Laplume  etc.  Milk  Co.,  145  Fed.  1015,  treasurer 
of  bankrupt  corporation  cannot  be  summarily  required  to  turn  over 
money  paid  out  between  filing  petition  and  adjudication;  In  re  Davis 
Tailoring  Co.,  144  Fed.  286,  where  bankrupt  corporation  sells  property 
prior  to  petition  in  bankruptcy,  referee  cannot  compel  vendee  to  sur- 
render property  to  trustee  by  summary  order;  American  Trust  Co.  v. 
Wallis,  126  Fed.  467,  469,  61  C.  C.  A.  342,  holding  court  of  bankruptcy 
without  jurisdiction  to  order  bankrupt  to  pay  to  trustee  money  re- 
ceived with  knowledge  of  petition,  but  which  has  since  been  paid  out; 
In  re  Chase,  124  Fed.  759,  760,  59  C.  C.  A.  629,  holding  assignment 
for  benefit  of  creditors  fairly  made  without  attempt  to  defraud  does 
not  preclude  assignee  from  recovering  disbursements  and  expenses  made 
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before  filing  of  petition;  In  re  Knickerbocker,  121  Fed.  1006,  holding 
referee  has  jnrifidiction  to  determine  bona  fides  of  adverse  claim  made 
to  bankrupt's  property  in  hands  of  respondents;  In  re  Wells,  114 
Fed.  224,  holding  bankruptcy  court  docs  not  by  filing  of  petition  acquire 
jurisdiction  of  property  of  bankrupt  attached  in  State  court  before  pro- 
ceedings taken;  Kennedy  v.  Pierce's  Loan  Co.,  100  Mo.  App.  275,  93 
S.  W.  359,  sustaining  bankrupt's  pledge  of  personalty  made  in  good 
faith  on  adequate  consideration  after  filing  of  involuntary  petition, 
but  before  adjudication. 

Failure  or  refusal  to  deliver  money  or  property  belonging  to  bank- 
rupt to  trustee,  as  contempt.  Note,  23  L.  R.  A.  (N.-  S.)  255, 
256,  261. 

Herein  petition  for  review  filed  under  snbdivision  t,  section  24,  Bank- 
ruptcy Act  of  1898, 

Cited  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109,  holding 
appeal  lies  from  order  made  on  separable  issue  arising  between  par- 
ties intervening  in  proceedings  to  marshal  assets  in  hands  of  trustee; 
Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  18,  59  C.  C.  A.  94,  holding 
appellate  jurisdiction  of  Supreme  Court,  under  Bankruptcy  Act  of  1898, 
floes  not  extend  to  appeals  from  Circuit  Court  of  Appeals. 

Instituting  bankruptcy  or  insolvency  proceeding  as  ground  for 
action  for  malicious  prosecution.    Note,  Ann.  Oas.  1916D,  909. 

Miscellaneous.  Cited  in  Sullivan  v.  Qoldman,  225  U.  S.  695,  56  L.  Ed. 
1261,  32  Sup.  Ct.  834,  dismissing  for  want  of  jurisdiction;  McDonald 
V.  Goddard  Grocery  Co.,  184  Mo.  App.  443,  171  S.  W.  654,  action  for 
malicious  prosecution  may  be  maintained  against  person  instituting 
bankruptcy  proceedings  maliciously  and  without  probable  cause,  though 
no*  seizure  of  property  or  i)er8on  is  made. 

184  U.  S.  18-26,  46  L.  Ed.  413,  22  Sup.  Ot  203,  LOUISVILLE  TBUST  CO.  ▼. 
OOMZKOOB. 

Claim,  of  assignee  held  to  1)e  adversely  to  bankrupt  and  outstanding 
when  petition  in  bankruptcy  was  filed. 

Approved  in  In  re  Levitt,  126  Fed.  891,  holding  claim  of  assignee  of 
bankrupt's  insurance  policies  for  expenses  incurred  not  debt  or  claim 
against  bankrupt  lost  by  not  proving  within  one  year;  Burleigh  v. 
Foreman,  125  Fed.  220,  60  C.  C.  A.  109,  holding  appeal  lies  from  order 
made  on  separable  issue  arising  between  interveners  in  proceeding  to 
marshal  assets. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  It.  A.  (N.  S.)  1235. 

Jurisdiction  of  bankruptcy  court  is  dependent  on  its  conclusion  as  to 
adverse  claim. 

Approved  in  In  xe  Kane,  131  Fed.  387,  bankruptcy  court,  deter- 
mining adverse  claim  colorable,  only  can  proceed  summarily  against 
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bankrupt's  agent  to  recover  property;  In  re  Tesclicmaclier,  127  Fed. 
7dOy  holding  where  third  party  makes  real  claim  to  ownership^  of  prop- 
erty bankruptcy  court  having  determined  that  fact  caimot  retain  juris- 
diction; In  re  Knickerbocker,  121  Fed.  1006,  holding  persons  claiming 
property  of  bankrupt  cannot  be  deprived  of  right  to  litigate  disputed 
right  to  possession  in  plenary  suit ;  In  re  Hartman,  121  Fed.  941,  hold- 
ing person  to  whom  bankrupt's  property  is  claimed  to  have  been  trans- 
ferred in  bad  faith  is  adverse  claimant;  In  re  Breslauer,  121  Fed. 
914,  holding  bankruptcy  court  has  jurisdiction  where  no  adverse  claim 
exists  to  order  payment  to  trustee;  Furth  v.  Stahl,  205  Pa.  St.  441, 
55  Atl.  29,  holding  bankrupt's  trustee  cannot  object  to  jurisdiction  of 
court  in  appointing  auditor  to  report  disposition  of  fond  raised  on 
mortgage  sale  to  which  trustee  agreed. 

District  Court  has  jurisdiction  to  determine  wbether  daim  asserted  was 
adverse  when  petiticm  In  bankruptcy  was  filed. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S. 
289,  291,  49  L.  Ed.  1055,  25  Sup.  Ct.  693,  no  appeal  from  bankruptcy 
court  deciding  possession,  decreeing  sale,  determining  right  of  adverse 
claimant ;  Schweer  v.  Brown,  195  U.  S.  172,  49  L.  Ed.  145,  25  Sup.  Ct. 
15,  no  direct  appeal  to  Supreme  Court  from  District  Court  decision 
that  adverse  claim  to  money  not  made  when  hauls rnptcy  petition  filed; 
First  Nat.  Bank  v.  Klug,  186  U.  S.  204,  46  L.  Ed.  1127,  22  Sup.  Ct. 
900,  holding  direct  appeal  from  District  Court's  dismissal  of  petition 
on  finding  that  alleged  bankrupt  was  engaged  chiefly  in  farming  can- 
not be  maintained  where  jurisdiction  not  challenged;  In  re  Breslauer, 
121  Fed.  914,  holding  bankruptcy  court  has  jurisdiction  to  determine 
whether  claim  to  proceeds  of  sale  of  property^ was  adverse  at  time  of 
petition;  In  re  Davis,  119  Fed.  953,  955,  holding  bankruptcy  court  hUs 
jurisdiction  by  summary  proceedings  to  require  bank  holding  funds  as 
fiduciary  to  pay  same  to  trustee;  Downer  v.  Porter,  116  Ky.  427,  76 
S.  W.  136,  upholding  Ky.  Stats.  1899,  §  1911,  making  transferee  of 
debtor  hold  property  in  trust  for  creditors  where  made  in  contem- 
plation of  insolvency. 

Where  bankruptcy  court  erroneously  adjudicates  merits,  its  action  is 
subject  to  review. 

•  Approved  in  In  re  New  York  Car  Wheel  Wks.,  132  Fed.  204,  fol- 
lowing rule;  In  re  Friend,  134  Fed.  782,  67  C.  C.  A.  500,  judgment 
cdnfirming  composition  reviewable  by  appeal  under  30  Stat.  553,  §  25a, 
since  it  acts  as  discharge;  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed. 
lis,  24  Sup.  Ct.  47,  holding  certiorari  is  proper  method  for  obtaining 
review  of  decision  of  Circuit  Court  of  Appeals  in  exercise  of  its  revis- 
ing power  over  inferior  courts  of  bankruptcy;  O'Neal  v.  United  States, 
190  U.  S.  38,  47  If.  Ed.  946,  23  Sup.  Ct.  777,  holding  judgment  of 
District  Court  committing  for  contempt  cannot  be  reviewed  by  Supreme 
Court  pn  error  where  sole  question  was  power  to  commit  on  facts; 
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Ex  parte  O'Neal,  125  Fed.  968/ holding  Circuit  Court  cannot  review 
on  habeas  corpus  errors  in  proceedings  in  District  Court  punishing 
relator  for  assault  on  trustee  in  bankruptcy ;  Burleigh  v.  Foreman,  125 
Fed.  220)  60  C.  C.  A.  109,  holding  appeal  lies  from  order  of  District 
Court  on  separable  issue  arising  between  interveners  in  proceeding  to 
marshal  assets. 

Appellate  jurisdiction  of  Federal  Supreme  Court  in  bankruptey 
proceedings.    Note,  16  Ann.  Obm.  1016. 

Bankruptcy  court  cannot  lyy  fummary  process  require  return  of  money 
paid  by  assignee  to  counsel  and  expended  before  petition  in  bankruptcy  is 
med. 

Approved  in  Babbitt  v.  Dutcher,  216  U.  S.  106,  17  Ann.  Oas.  969, 
54  Iff.  Ed.  403,  30  Sup.  Ct.  372,  bankruptcy  court  may,  by  summary 
proceeding,  compel  delivery  of  corporate  records  and  stockbooks  of 
bankrupt  corporation;  In  re  Schmick  Handle  &  Lumber  Co.,  233  Fed. 
449,  where  claimant  of  logs  agrees  with  receiver  in  bankruptcy  to 
manufacture  them  into  lumber  and  pay  proceeds  to  receivers,  court  has 
possession  of  fund  and  may  in  summary  proceeding  determine  owner- 
ship of  fund;  Crawford  v.  Sternberg,  220  Fed.  74,  135  C.  C.  A.  641, 
fact  that  members  of  bankrupt  partnership  paid  out  money  on  indi- 
vidual debts  before  trustee  made  application  for  its  return,  and,  having 
no  other  money,  were  unable  to  repay  it  to  trustee,  was  sufficient  de- 
fense to  application  for  its  return;  In  re  Lummus,  214  Fed.  893,  bank- 
ruptcy court  cannot  summarily  adjudicate  rights  of  creditor  to  prop- 
erty transferred  to  him  on  day  before  filing  of  petition,  where  it  appears 
indebtedness  was  bona  fide  and  he  claims  property  as  purchaser;  In 
re  Shea,  211  Fed.  367,  369,  holding  wife  of  bankrupt  had  bona  fide 
adverse  claim  to  building  association  stock  purchased  with  her  savings 
and  to  money  dex>osited  in  bank,  except  certain  balance,  which  she 
was  entitled  to  have  tried  in  plenary  suit;  In  re  Bacouj  210  Fed.  134, 
126  C.  C.  A.  643,  in  proceedings  by  trustee  to  recover  corporate  stock 
of  bankrupt  in  hands  of  bank,  claim  of  another  bank  to  lien  on  stock 
under  pledge  contract  with  bankrupt  is  adverse  and  cannot  be  deter- 
mined by  summary  proceedings  over  bank's  protest;  In  re  Green,  207 
Fed.  695,  where  assets  were  out  of  bankrupt's  possession  when  petition 
was  filed,  transferee  testifying  to  purchase  of  property  in  good  faith, 
is  entitled  to  have  facts  determined  in  plenary  suit,  though  testimony 
may  appear  incredible;  Shea  v.  Lewis,  206  Fed.  880,  881, 124  C.  C.  A.  537, 
claim  to  property  purchased  with  proceeds  of  land  acquired  by  bank- 
rupt under  homestead  laws  and  conveyed  to  her  when  not  subject  to 
liens  is  adverse  and  cannot  be  determined  in  smnmary  proceedings  in 
bankruptcy  without  her  consent;  In  re  Holden,  203  Fed.  233,  121 
Xj.  C.  a.  435,  in  absence  of  finding  that  bankrupt  is  in  possession  of 
withheld  assets  afiidavit  that  he  is  unable  to  comply  with  referee's 
order  is  sufficient  answer  to  contempt  proceeding;  In  re  Blum,  202 
Fed.  885,  121  C.  C.  A..241,  holding  daimxif  bankrupt's  wife  to  money 
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was  adverse  and  denying  referee's  jurisdiction  to  determine  claim; 
First  Nat.  Bank  v.  Hopkins,  199  Fed.  875,  876,  118  C.  C.  A.  321,  where 
bank  attempted  to  set  off  bankrupt's  notes  against  his  deposits,  which 
were  in  smaller  amount,  and  deposits  were  entered  on  books  to  general 
credit  of  bankrupt,  bank's  claim  was  an  adversary  one,  which  could  be 
determined  only  in  plenary  suit  between  bank  and  trustee;  In  re 
Franklin  Suit  &  Skirt  Co.,  197  Fed.  599,  bankruptcy  court  may  by  sum- 
mary order  require  persons  having  x>ossession  of  bankrupt's  property 
without  real  claim  thereto,  to  turn  over  property  to  trustee;  In  re 
Logan,  196  Fed.  685,  referee  in  bankruptcy  has  power  to  determine 
whether  third  person  receiving  deed  to  farm  prior  to  filing  of  petition 
in  bankruptcy  is  adverse  claimant;  In  re  Mimms  ft  Parham,  193  Fed. 
278,  where  trustee  is  not  in  actual  possession  and  trust  company  as- 
serts adverse  claim  and  possession  by  its  tenant,  rights  of  parties  must 
be  settled  in  plenary  suit;  In  re  Howe  Mfg.  Co.,  193  Fed.  528,  trustee 
of  bankrupt  corporation  cannot  enforce  stockholder's  liability  for  un- 
paid subscription  in  summary  proceeding;  In  re  Raphael,  192  Fed.  876^ 
113  C.  C.  A.  198,  petition  by  trustee  to  compel  Attorney  to  pay  money 
received  prior  to  bankruptcy  and  claimed  as  his  own  is  plenary  pro- 
ceeding and  cannot  be  disposed  of  summarily  in  bankruptcy  court; 
In  re  Rathman,  183  Fed.  921, 923, 106  C.  C.  A.  253,  mortgagee  having  lien 
on  bankrupt's  property  before  petition  in  bankruptcy  is  filed  is  ad- 
verse claimant;  Staunton  v.  Wooden,  179  Fed.  62,  102  C.  C.  A.  355, 
claim  of  x>ossession  based  solely  on  attachment  lien,  annulled  by  ad- 
judication in  bankruptcy,  is  not  adverse  claim  and  person  in  possession 
may  be  required  by  summary  order  to  deliver  property  to  trustee  in 
bankruptcy;  In  re  Farrell,  176  Fed.  607,  100  C.  C.  A.  63,  decision 
denying  summary  order  to  compel  assignee  for  creditors  under  Ohio 
law  to  turn  over  assets  to  trustee  in  bankruptcy  is  reviewable  on  peti- 
tion to  revise;  In  re  Hersey,  171  Fed.  1000,  holding  claim  of  trustee 
for  creditors  to  compensation  for  services  from  fund  in  his  possession 
under  conveyance  made  prior  to  bankruptcy  is  determinable  only  in 
plenary  suit  and  vacating  order  of  referee,  to  compel  payment  of  sum 
to  trustee  in  bankruptcy;  In  re  Walsh  Bros.,  163  Fed.  355,  referee  in 
bankruptcy  cannot  by  summary  order  require  third  person,  acquiring 
possession  of  property  from  bankrupt  prior  td  bankruptcy  proceedings 
and  claiming  it  as  owner,  to  surrender  it  to  trustee  as  voidable  pref- 
erence; In  re  L.  Rudnick  ft  Co.,  160  Fed.  906,  88  C.  C.  A.  85,  sheriff 
having  possession  of  property  by  writ  of  replevin  from  State  court 
prior  to  bankruptcy  proceedings  cannot  be  compelled  by  summary  order 
to  surrender  property  to  receiver;  Orr  v.  Tribble,  158  Fed.  898,  sheriff 
having  actual  possession  of  property  under  valid  levy  of  writ  from 
State  court,  at  time  owner  is  adjudged  bankrupt  is  not  g^uilty  of  oon* 
tempt  for  refusal  to  surrender  property,  to  receiver  in  bankruptcy  on 
summary  demand,  whiere  he  was  acting  in  good  faith  under  advice  of 
counsel;  Id  re  Sunseiii  156  Fed.  105,  bankruptcy  court  has  no  jurisdio- 
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tion  to  determine  adverse  claim  of  third  person ;  Comingor  v.  Louisville 
Trust  Co.,  128  Ky.  705,  711,  129  Am.  St  Bap.  822,  108  S.  W.  962,  954, 
trojBtee  in  bankruptcy  may  sue  in  his  own  name  without  joining  bene- 
ficiary,  to  compel  bankrupt's  assignee  for  benefit  of  creditors  to  settle 
his  account  and  pay  over  amount  belonging  to  estate;  Morning  Tele- 
graph ]^ub.  Co.  V.  S.  B.  Hutchinson  Co.,  146  Mich.  44,  8  L.  B.  A.  (N.  S.) 
12S2,  109  N.  W.  44,  property  held  adversely  by  trustee  for  creditors 
at  time  of  filing  of  petition  in  bankruptcy  is  not  subject  to  summary 
appropriation  by  bankruptcy  court,  and  State  court  has  jurisdiction 
of  suit  in  replevin  by  another  adverse  claimant;  Carlson  v.  City  of 
Helena,  38  Mont.  584,  101  Pac.  164,  denying  motion  to  dismiss  appeal 
on  ground  that  taxpayer's  action  to  enjoin  city  from  issuing  bonds 
for  water  system  is  collusive,  though'  counsel  for  defendant  assisted  in 
preparing  complaint,  where  evidence  does  not  show  plaintiff  had  knowl- 
edge of  this  fact;  In  re  Gibson,  22  Okl.  870,  98JPac.  924,  where  third 
person  ruled  to  show  cause  denies  having  property  of  bankrupt  and 
claims  that  money  received  from  bankrupt  was  returned  before  filing 
of  petition,  referee  cannot  try  issue  summarily;  In  re  Bombino,  44 
Utah,  148,  138  Pac.  1157,  where  assignment  for  benefit  of  creditors  is 
made  within  four  months  of  bankruptcy.  State  court  cannot  allow 
claims  for  services,  except  those  rendered  before  bankruptcy  proceedings 
were  instituted; 

Distinguished  in  In  re  Louis  Neuburger,  233  Fed.  702,  sale  of  bank- 
rupt's property  by  assignee  for  creditors  under  order  of  State  court 
after  adjudication  of  bankruptcy,  known  to  assignee,  is  void;  In  re 
Hopkins,  229  Fed.  380,  aflBrming  summary  order  directing  bankrupt's 
wife  to  pay  sum  of  money  to  trustee  in  bankruptcy,  where  objection 
that  question  should  be  determined  in  plenary  suit  is  not  made  at 
time  of  proceeding,  but  on  petition  to  review ;  In  re  Karp,  228  Fed.  800, 
bankrupt's  assignee  is  liable  for  loss  incurred  by  him  in  carrying  on 
business  after  petition  in  bankruptcy  was  filed ;  In  re  Stewart,  179  Fed. 
225,  102  C.  C.  A.  348,  assignee  for  benefit  of  creditors  under  State  law 
is  agent  of  assignor  and  not  adverse  claimant,  and  bankruptcy  court 
may  make  summary  order  requiring  him  to  turn  over  funds  to  trustee, 
notwithstanding  claims  for  commissions. 

Bankmiytcy  court  having  jurisdiction  to  make  preliminary  Inquiry  as  to 
whether  claim  Is  adverse  cannot  determine  merits  without  consent  of  ad- 
verse claimant. 

Approved  in  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  137, 
17  Ann.  Gas.  907,  54  L.  Ed.  128,  30  Sup.  Ct.  54,  denying  motion  to  dis- 
miss appeal  where  decree  dismissing  for  want  of  jurisdiction  libel  for 
salvage  services  to  vessel  in  peril  from  fire  on  shore  involved  jurisdic- 
tion of  court  as  Federal  court;  Toy  Toy  v.  Hopkins,  212  U.  S.  548, 
53  L.  Ed.  647,  29  Sup.  Ct.  416,  judgment  of  Circa  it  Court  erroneously 
retaining  jurisdiction  of  criminal  case  against  Indian  allottee  is  not 
XVin— 62 
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▼old  and  cannot  be  attacked  collaterally  in  habeas  corpus  proceedings, 
but  decision  may  be  reviewed  on  error;  Ex  parte  Wisner,  203  U.  S. 
460,  51  L.  Ed.  268,  27  Sup.  Ct.  150,  action  by  citizen  of  Michigan 
against  citizen  of  State  of  Louisiana  brought  in  Circuit  Court  of  Mis* 
souri  cannot  be  removed  to  Federal  court  for  District  of  Missouri; 
Metcalf  V.  Barker,  187  U.  S.  177,  47  L.  Ed.  128,  23  Sup.  Ct.  72,  Wding 
bankruptcy  court  without  jurisdiction  to  enjoin  proceedings  in  judg- 
ment creditors*  action  commenced  before  passage  of  bankruptcy  act; 
Gibbons  v.  Goldsmith,  222  Fed.  828,  138  C.  C.  A.  252,  question  whether 
District  Court  erroneously  exercised  jurisdiction  to  determine  merits 
of  adverse  claim  to  property  is  reviewable  by  petition  to  revise  under 
section  24b,  of  Bankruptcy  Act;  Galbraith  v.  Robson-Hilliard  Grocery 
Co.,  216  Fed.  845,  847,  133  C.  C.  A.  46,  bankruptcy  court  having  pos- 
session of  real  property  has  jurisdiction  to  determine  validity  of  lien  of 
mortgage  executed  by  bankrupt  to  secure  pre-existing  debt;  In  re 
Ballou,  215  Fed.  815,  referee  in  bankruptcy,  having  no  jurisdiction  of 
suit  by  trustee  for  specific  performance  of  contract,  does  not  acquire 
jurisdiction  by  consent;  Spears  v.  Frenchton  etc.  R.  Co.,  213  Fed.  786, 
130  C.  C.  A,  442,  referee  in  bankruptcy  cannot  in  summary  proceed- 
ing hear  and  determine  adverse  claim  of  railroad  to  property  alleged 
to  belong  to  bankrupt  in  possession  of  railroad  and  to  which  railroad 
claims  ownership,  where  railroad  objects  to  jurisdiction;  Le  Master  v. 
Spencer,  203  Fed.  214,  121  C.  C.  A.  416,  adverse  claimant  to  propierty 
in  possession  of  marshal  as  receiver  in  bankruptcy,  by  filing  petition  in 
bankruptcy  court  for  its  recovery,  consents  to  jurisdiction  of  such  court 
to  determine  his  rights  in  summary  proceeding;  In  re  Blum,  202  Fed. 
886,  121  C.  C.  A.  241,  bankrupt's  wife  asserting  adverse  claim  to  money 
did  not  consent  to  jurisdiction  of  bankruptcy  court,  but  was  entitled 
to  determination  of  claim  in  plenary  suit;  In  re  Bacon,  196  Fed.  988, 
referee  in  bankruptcy  cannot  determine  in  summary  proceeding  right 
of  bank  asserting  adverse  claim  to  stocks  pledged  to  it  by  bankrupt, 
subject  to  prior  pledge  of  another  bank  having  actual  possession  of 
stocks;  Johnston  v.  Spencer,  195  Fed.  220,  115  C.  C.  A.  167,  rights  of 
trustee  of  bankrupt  corporation  and  adverse  claimant  cannot  be  deter- 
mined in  sununary  proceeding;  In  re  Iron  Clad  Mfg.  Co.,  194  Fed.  907, 
holding  claim  of  third  person  to  assets  of  bankrupt  corporation  was  not 
so  clearly  unfounded  as  to  authorize  determination  thereof  in  sum- 
mary proceeding;  In  re  Raphael,  192  Fed.  876,  113  C.  C.  A.  198,  appeal 
lies  from  decree  of  bankruptcy  court  requiring. bankrupt's  attorney  to 
account  for  payment  received  in  contemplation  of  bankruptcy;  In  re 
Gill,  190  Fed.  728,  111  C.  C.  A.  454,  response  of  bank  that  bankrupt 
owed  overdraft  and  past  due  notes  at  time  of  deposit  states  good 
plea  to  jurisdiction  of  court  and  referee  summarily  to  determine  valid- 
ity of  claim;  Hobbs  v.  Head  &  Dowst  Co.,  184  Fed.  415,  106  C.  C.  A. 
519,  afiirming  order  denying  petition  of  trustee  to  disallow  mechanic's 
lien  claim  reduced  to  judgment  in  State  court  pending  bankruptcy  pro- 
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feedings ;  In  re  Rathman,  183  Fed.  918,  919,  921,  923,  926,  106  C.  C.  A. 
263,  bankruptcy  court  has  no  jnrisdiction  to  determine,  in  summary  pro- 
ceeding, claim  of  mortgagee  under  mortgage  made  more  than  four 
months  before  bankruptcy;  In  re  Stewart,  179  Fed.  226,  102  C.  C.  A. 
348,  holding  assignee  for  creditors  under  State  law  filing  account  in 
bankruptcy  proceedings  and  making  no  objection  to  jurisdiction  until 
order  of  surrender  was  made,  consented  to  jurisdiction;  In  re  Hayden, 
172  Fed.  625,  626,  referee  finding  claim  is  adverse  has  no  jurisdiction 
to  proceed  further  and  fact  that  respondents  entered  general  appearance 
after  overruling  of  motion  to  dismiss,  does  not  confer  jurisdiction;  In 
re  New  England  Breeders'  Club,  169  Fed.  588,  95  C.  C.  A.  84,  holding 
District  Court  had  jurisdiction  of  petition  of  creditor  to  vacate  ad- 
judication of  bankruptcy  and  erred  in  vacating  adjudication  for  want 
of  jurisdiction  without  considering  objections  made  by  trustee;  In  re 
Horgan,  164  Fed.  416,  90  C.  C.  A.  553,  holding  claim  of  surety  on  bail 
bond  to  amount  expended  in  defense  of  prior  petition  to  pay  over 
mon^  in  suit  by  trustee  to  recover  indemnity  deposit  made  before 
bankruptcy,  was  adverse  and  court  had  no  jurisdiction;  In  re  Horgan, 
158  Fed.  777,  86  C.  C.  A.  130,  surety  on  bail  bond  receiving  money 
from  bankrupt  before  bankruptcy  proceedings  is  adverse  claimant 
and  bankruptcy  court  was  without  jurisdiction  to  proceed  summarily, 
where  claimant  did  not  consent,  but  specifically  objected  to  juris- 
diction before  entry  of  decree;  Linstroth  Wagon  Co.  v.  Ballew,  149 
Fed.  966,  8  L.  B.  A.  (N.  S.)  1204,  79  C.  C.  A.  470,  judgment  favor- 
ing claimant's  suit  for  property  commenced  in  State  court  prior  to 
petition,  binding  on  trustee  where  he  came  in  to  defend;  In  re  Andre, 
135  Fed.  739,  68  C.  C.  A.  374,  under  30  Stat.,  §  69,  p.  365,  bankruptcy 
court  cannot  issue  warrant  to  marshal  to  seize  goods  in  hands  of  one 
claiming  under  attachment  issued  out  of  State  court;  Tennessee  Pro* 
ducer  Marble  Co.  v.  Grant,  135  Fed.  323,  67  C.  C.  A.  676,  bankruptcy 
court  will  not  restrain  creditor's  suit  to  enforce  attachment  lien  in 
State  court  which  obtained  jurisdiction  of  subject  matter  before  peti* 
tion  filed;  In  re  Scherber,  131  Fed.  123,  in  petition  of  trustee  to  recover 
property  summarily,  failure  to  allege  respondent's  claim  colorable  only^ 
defeats  jurisdiction  of  bankruptcy  court;  In  re  Adams,  130  Fed.  789, 
bankruptcy  court  without  jurisdiction  where  property  deUvered  to 
claimant  as  part  payment  before  filing  bankruptcy  petition ;  Central 
Grain  etc.  Exchange  v.  Board  of  Trade,  125  Fed.  469,  60  C.  C.  A.  299, 
holding  party  does  not  waive  illegality  in  service  by  answering  to 
merits  after  denial  of  motion  to  set  aside  service  made  on  special 
appearance  for  that  purpose;  In  re  Chase,  124  Fed.  755,  759,  760,  59 
C.  C.  A.  629,  holding  assignee  under  general  assignment  acquires  lien 
on  assets  for  necessary  disbursements  as  for  rent,  and  for  reasonable 
value  of  services;  In  re  Manning,  123  Fed.  180,  holding  bankruptcy 
court  cannot  in  summary  proceeding  decide  party's  obligation  to  pay 
moneys  obtained  before  assignment  ousted  him  from  trust;  In  re  Hays 
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&  Co.,  117  Fed.  884,  holding  landlord  cannot  prove  elaim  for  rent 
accruing  after  adjudication  in  bankruptcy  against  tenant's  estate;  In  re 
Michie,  116  Fed.  762,  753,  holding  bankruptcy  court  has  no  jurisdiction 
over  suit  by  trustee  against  bankrupt's  transferee  where  latter  makes  ad- 
'^ verse  claim  and  objects  to  jurisdiction;  In  re  Rusch,  116  Fed.  272, 
53  C.  C.  A.  631,  holding  power  of  review  given  Giieoit  Courts  of  Appeal 
by  Bankruptcy  Act  of  1898  does  not  extend  to  independent  suits  by 
trustee  against  third  persons;  Tube  City  Min.  etc.  Co.  v.  Otterson,  16 
Ariz.  316,  146  Pac.  207,  suit  in  State  court  to  foreclose  Hen  brii^ 
property  into  control  of  court,  and  where  suit  is  begun  before  filing 
of  bankruptcy  petition.  State  court  may  proceed  to  deeree  of  fore- 
closure and  sale  without  interference  from  bankruptcy  court;  Zeigler 
V.  Zeigler  Co.,  84  Conn.  717,  State  court's  administration  of  assets  of 
insolvent  corporation  is  suspended  by  proceedings  in  bankruptcy  and 
State  court's  duty  is  to  order  assets  paid  over  to  receiver  of  Federal 
court  on  due  request;  T.  E.  HiU  Co.  v.  Contractors'  Supply  etc.  Co., 
249  lU.  307,  84  L.  R.  A.  (N.  S.)  466,  94  N.  E.  545,  Federal  court  has 
jurisdiction  to  determine  whether  corporation  is  engaged  in  certain 
pursuits  as  required  by  Bankruptcy  Act,  though  it  decides  it  was  not 
so  engaged,  and  is  not  subject  to  involuntary  proceedings  in  bank* 
ruptcy;  Louisville  Dry  Qoods  Co  v.  Lanman,  135  Ey.  171,  136  Am.  St 
Bsp.  451,  28  L.  R.  A.  (K.  S.)  S6S,  121  S.  W.  1044,  State  court  having 
taken  jurisdiction  may  adjudge  recovery  by  creditor  against  debtor  in 
personam,  staying  execution  until  application  for  discharge  in  bank- 
ruptcy has  been  acted  upon  by  Federal  court;  McFarlan  Carriage  Co. 
V.  Wells,  99  Mo.  App.  648,  74  S.  W.  879,  holding  State  court  has  juris- 
diction to  continue  replevin  action  begun  by  creditor  after  filing  of 
petition  of  involuntary  bankruptcy  and  before  adjudication;  Good- 
nough  Mercantile  Co.  v.  Galloway,  48  Or.  244,  84  Pac.  1051,  State  court 
has  no  jurisdiction  of  suit  against  trustee  in  bankruptcy  to  foreclose 
equitable  lien  on  personal  property,  and  answer  of  trustee  praying  for 
affirmative  relief  does  not  confer  jurisdiction. 

Distinguished  in  Detroit  Trust  Co.  v.  Pontiao  Sav.  Bank,  196  Fed.  32, 
115  C.  C.  A.  663,  where  bankrupt's  trustee  sues  to  recover  payment 
to  creditor  in  Federal  court  where  consent  of  defendant  was  necessaiyy 
general  appearance  and  answer  to  bill  without  objecting  to  jurisdic- 
tion of  particular  Federal  oourt  waives  objection;  Homer-Gaylord  Co. 
V.  Miller,  147  Fed.  302,  bankruptcy  oourt  will  appoint  receiver  and 
issue  injunction  where  bill  shows  fraudulent  transfer,  transferee  secret- 
ing same;  In  re  Noel,  137  Fed.  697,  where  injunction  restraining  fore- 
closure dissolved  on  mortgagee's  promise  to  pay  proceeds  into  courty 
bankruptcy  court  can  determine  validity  of  mortgage. 

Miscellaneous.  Cited  in  United  States  Brick  Co.  v.  Middletown  Shale 
Brick  Co.,  228  Pa.  88,  77  Atl.  397,  appointment  of  receiver,  and  not 
filing  of  bill  for  appointment,  ends  right  of  debtors  of  insolvent  com- 
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pany  to  acquire  claims  for  purpose  of  setoff,  and  debtor  may  parchase 
claim  pending  application. 

184  V.  S.  27-49,  46  L.  Ed.  416^  22  8li|^  Ot  277,  LOUISVILLE  ft  N.  S.  B. 
CO.  ▼.  EXJBANK. 

State  cannot  con^ei  carrier  to  adjust  Interstate  rates  witb  reference 
to  Intrastate  rates. 

Approved  in  Honston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  354, 
58  L.  Ed.  1849,  34  Snp.  Ct.  833,  upholding  order  of  interstate  com- 
merce commission  directing  interstate  carriers  to  desist  from  charging 
higher  rates  for  transportation  of  commodities  between  certain  interstate 
points  than  were  charged  for  equal  distances  between  intrastate  points; 
Railroad  Conunission  v.  Worthington,  187  Fed.  969, 110  C.  C.  A.  85,  and 
Railroad  Commission  v.  Worthington,  225  U.  S.  107,  56  L.  Ed.  1008,  32 
Sup.  Ct.  653,  both  holding  rate  established  by  Ohio  railroad  commission 
for  coal  to  port  of  Huron,  Ohio,  intended  for  lake  shipment  is  void 
as  affecting  interstate  shipment;  Louisville  etc.  R.  Co.  v.  Kentucky 
Railroad  Com.,  214  Fed.  471,  refusing  to  enjoin  enforcement  of  rates 
established  by  commission  on  all  grain  inward  bound  to  all  x)ersons, 
which  railroad  had'  voluntarily  maintained  on  grain  inward  bound  to 
distilleries,  on  mere  probability  that  other  return  traffic  would  not  be 
as  profitable  as  that  of  products  of  distilleries;  Texas  etc.  Ry.  Co.  v. 
United  States,  205  Fed.  387,  388,  upholding  order  of  interstate  com- 
merce commission  requiring  interstate  carrier  to  desist  from  discrimina- 
tion resulting  from  higher  interstate  than  intrastate  rates,  though  such 
discrimination  is  caused  by  action  of  State  commission  in  reducing 
intrastate  rates;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  773, 
795,  796,  Minnesota  act  of  1907  reducing  intrastate  passenger  fares  and 
commodity  rates  is  void  as  burdening  interstate  commerce  by  unjust 
discriminations  between  localities  in  Minnesota  and  those  beyond  its 
borders;  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  716,  Rule  44  of  railroad 
commission  of  Arkansas,  requiring  railroad  to  make  shipments  via  route 
giving  lowest  rate  in  absence  of  instructions  from  shipper,  is  void; 
St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  342,  Missouri  act  of  1907,  fix- 
ing maximum  intrastate  fares  and  rates,  is  not  regulation  of  interstate 
commerce,  because  of  fact  that  interstate  lines  between  points  within 
State  are  forced  by  competition  to  reduce  rates;  Perkins  v.  Northern 
Pac.  Ry.  Co.,  155  Fed.  452,  granting  preliminary  injunction  to  restrain 
enforcement  of  that  part  of  Minnesota  act  of  1907  establishing  intra- 
state commodity  rates ;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  880,  883, 
Laws  Wis.  1905,  c.  19,  p.  37,  providing  standard  grade  for  all  grain 
reshipped  at  Superior,  invalid  as  to  interstate  shipment;  Porter  v.  St. 
Louis  etc.  Ry.  Co.,  78  Ark.  187,  95  S.  W.  465,  shipper  of  goods  from 
without  State  to  point  within,  thence  to  another  point  therein  without 
unloading  not  entitled  to  rate  between  two  points  in  State ;  State  ex  rel. 
Railroad  Commission  v.  Adams  Express  Co.,  171  Ind.  150,  19  L.  R.  A. 
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(N.  S.)  93,  85  N.  E.  341,  act  of  1901  imposing  penalty  upon  express 
companies  for  refusal  to  deliver  goods  at  residence  of  consignee  in  towns 
of  twenty-five  hnndred  is  superseded  by  Interstate  Commerce  Act  of 
1906,  and  is  void  as  applied  to  interstate  shipments;  State  ex  rel. 
Railroad  Commission  v.  American  Express  Co.,  171  Ind.  154,  19 
L.  R.  A.  (N.  S.)  93,  85  N.  E.  967,  holding  express  companies  may  fix 
reasonable  delivery  limits  in  towns  and  cities,  and  act  of  1901  impos- 
ing penalty  for  refusal  to  deliver  in  towns  of  twenty-five  hundred  is 
void  as  applied  to  interstate  shipment;  De  Rochemont  v.  New  York 
Cent.  etc.  R.,  75  N.  H.  160,  139  Am.  St.  Bep.  673,  29  L.  R.  A.  (N.  S.) 
529,  71  Atl.  869,  car  of  foreign  railroad  may  be  attached  in  State 
when  not  in  use;  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va,  496,  94 
Am.  St.  Bep.  958,  44  S.  E.  299,  holding  laden  railroad*  cars  received 
in  one  State  to  be  returned  reladen  are  not  subject  to  g^amishment 
in  such  State. 

Explained  in  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  201,  202,  order 
of  commission  reducing  intrastate  rates  is  not  rendered  invalid  by  fact 
that  it  forces  carrier  to  reduce  interstate  rates;  Or^on  etc.  Navigation 
Co.  V.  Campbell,  173  Fed'.  986,  987,  Or^on  Railroad  Commission  Act 
of  1907,  regulating  intrastate  rates  incidentally  resulting  in  change  in 
interstate  rates  and  routes  is  not  interference  with  interstate  com- 
merce. 

Distinguished  in  Simpson  v.  Shepard,  230  U.  S.  401,  428,  429,  Ann. 
Gas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  1553,  1554, 
33  Sup.  Ct.  729,  in  absence  of  congressional  action.  State  may  regelate 
intrastate  rates  of  interstate  carrier,  although  relations  between  inter- 
state  and  intrastate  rates  are  thereby  disturbed;  In  re  Arkansas  Rate 
Cases,  187  Fed.  297,  statute  of  Arkansas  establishing  intrastate  rates 
for  passengers  and  freight  is  not  rendered  void  by  fact  that  it  indirectly 
affects  interstate  rates. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  13» 

184    XT.  S.  4^-61,  46    L.  Ed.  425,  22    Sup.  Ct.  285,  T7NITED    STATES  ▼. 
80XXTHEBN  PAOIFIO  B.  B.  00. 

Remedial  statute  ought  to  be  construed  liberally. 
Approved  in  Chauncey  v.  Dyke  Bros.,  119  Fed.  10,  55  C.  C.  A.  579, 
holding  Arkansas  lien  statutes  should  be  construed  to  give  effect  to 
intent  of  lawmakers. 

Bona  fide  purchasers  of  lands  supposed  to  be  within  grant  to  Southern 
Pacific  by  Act  of  1871  are  protected  by  acts  of  1887  and  1896. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  157  Fed.  99, 
suit  under  Adjustments  Acts  of  1887  and  1896  to  recover  from  rail- 
road price  of  lands  erroneously  patented  to  company,  and  resumed  by 
government,  but  which  had  been  sold  to  bona  fide  purchaser  whose 
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titles  are  protected  by  these  acts  is  within  equity  jurisdiction,  where 
sales  cover  numerous  tracts  and  extend  over  period  of  years;  United 
States  V.  Southern  Pac.  R.  Co.,  162  Fed.  316,  none  of  lands  within 
primary  or  indemnity  limits  of  grant  of  land  in  California  to  Atlantic 
and  Pacific  railroad  by  act  of  1866  passed  to  Southern  Pacific  by  Act  of 
1871. 

Adjustment  acts  of  1887  and  1896  protect  not  only  prior,  but  8Ul)8e- 
qnent  purchases  of  lands  apparently  within  scope  of  grant  to  Southern 
Faclflc  Railroad. 

Approved  in  Logan  v.  Davis,  233  U.  S.  627,  628,  68  L.  Ed.  1128,  34 
Sup.  Ct.  685,  purchaser  in  good  faith  under  adjustment  act  of  1887, 
as  amended  in  1896,  of  land  granted  to  Iowa  in  aid  of  railroad  obtains 
good  title,  though  purchase  was  made  in  1888  after  date  of  act;  Ben- 
ner  v.  Lane,  116  Fed.  410,  holding  equity  of  bona  fide  settler  on  rail- 
road lands  forfeited  for  nonconstruction  of  road  is  stronger  than  that 
of  claimant  under  contract  with  railroad. 

Miscellaneous.  Cited  in  Southern  Pacific  R.  R.  Co.  v.  United  States, 
228  U.  S.  627,  628,  629,  632,  67  L.  Ed.  996,  997,  33  Sup.  Ct.  717,  recit- 
ing history  of  litigation. 

184  U.  S.  61-70,  46  L.  Ed.  431,  22  Sup.  Ot  290,  KINO  T.  POBTIiAND. 

If  notice  or  hearing  is  provided  *at  some  stage  of  proceedings,  due 
process  is  accorded. 

Approved  in  Brown  v.  Drain,  187  U.  S.  635,  47  L.  Ed.  848,  23  Sup. 
Ct.  842,  reaffirming  rule;  Glidden  v.  Harrington,  189  U.  S.  259,  47  L.  Ed. 
801,  23  Sup.  Ct.  576,  sustaining  practice  under  State  statute  authoriz- 
ing assessment  to  trustees  of  personal  property  held  in  trust,  with  pro- 
vision for  public  notice  by  auditor;  Schaefer  v.  Werling,  188  U.  S. 
518,  47  L.  Ed.  572,  23  Sup.  Ct.  449,  sustaining  ''Barrett  Law"  of 
Indiana  of  1899,  for  assessment  of  cost  of  improvement  upon  abutting 
property  according  to  frontage;  Voigt  v.  Detroit,  184  U.  S.  123,  46 
L.  Ed.  462,  22  Sup.  Ct.  340,  upholding  Mich.  Comp.  Stats.  1897,  §  3406, 
for  assessment  of  cost  of  improvement  against  abutting  property  as 
council  should  deem  just;  Lee  Wilson  &  Co.  v.  Wm.  R.  Compton  Bond 
etc.  Co.,  103  Ark.  462,  146  S.  W.  113,  upholding  laws  of  1909  and  1911 
for  creation  of  drainage  districts,  requiring  notice  by  publication  both 
as  to  hearing  for  establishment  of  district  and  determination  of  bene- 
fits, and  providing  for  appeal;  Manners  v.  Waterbury,  86  Conn.  578, 
86  Atl.  16,  property  owner  appealing  to  Superior  Court  from  assess- 
ment of  benefit  for  street  opening,  void  for  lack  of  notice,  waives  no- 
tice, and  court  may  determine  whether  land  was  benefited  and  make 
assessment;  Durst  v.  Des  Moines,  164  Iowa,  93,  145  N.  W.  533,  where 
statute  provides  for  notice  to  property  owner  of  levy  of  assessment 
for  special  improvement,  determination  of  value  of  property  benefited 
by  street  paving  without  notice  to  owner  is  not  denial  of  due  process; 
Oliver  v.  Monona  Co.,  117  Iowa,  55,  90  N.  W.  514,  holding  notice  that 
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plaintiff's  land  was  included  in  drainage  distriet  formed  porsnant  to 
Code,  §1946,  is  sufficient  for  due  process;  State  v.  Several  Parcels  of 
Land,  83  Neb.  18,  119  N.  W.  22,  holding  irregularity  in  notice  of  meet- 
ing of  board  of  equalization  is  not  denial  of  due  process  and  affirming 
sale  of  property  for  taxes,  under  provisions  of  Scavenger  Act;  Bradley 
V.  City  of  Richmond,  110  Va.  526,  66  S.  £.  874,  ordinance  authorizing 
license  tax  to  be  imposed  on  private  bankers  by  'finance  committee 
after  hearing  and  with  right  of  appeal  to  city  council,  is  not  denial 
of  due  process  of  law;  Northern  Pac.  Ry.  Co.  v.  City  of  Seattle,  46 
Wash.  681,  123  Am.  St  Bep.  955,  12  L.  B.  A.  (N.  8.)  121,  91  Pac.  247, 
determination  by  city  ordinance  that  property  is  benefited  by  street 
improvement  and  levy  of  assessment  in  proportion  to  frontage  is  valid 
under  provisions  of  State  code  and  city  charter. 

State  court's  decision  that  city  charter  gives  notiee  and  (^portunlty  to 
contest  assessment  is  binding. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427, 
60  L.  Ed.  1078,  36  Sup.  Ct.  647,  holding  decision  of  State  Supreme 
Court  is  binding  as  to  authority  conferred  upon  city  by  charter,  valid- 
ity of  its  provisions  and  of  city  ordinance,  and  affirming  judgment  as 
to  assessments  for  street  widening  in  condemnation  proceedings. 

Validity  of  special  assessment  levied  by  front  foot  instead   of 
according  to  benefit.    Note,  Ann.  Oaa.  1913A,  656. 

Assessments  for  improvements  of  front-foot  rule.    Note,  28  L.  R.  A. 
(N.  S.)  1146,  1157. 

184  U.  S.  71-77,  46  li.  Ed.  437,  22  Sup.  Ot.  297,  MCDONALD  T.  THOMPSON. 

Debt  becomes  due  when  assessment  ii  made  by  national  bank  receiver, 
and  then  limitations  begin  to  ran. 

Approved  in  Smith  v.  Brown,  187  U.  S.  637,  47  L.  Ed.  344,  23  Sup. 
Ct.  845,  reaffirming  rule;  Christopher  v.  Norwell,  201  U.  S.  229,  50 
L.  Ed.  737,  26  Sup.  Ct.  502,  where  local  law  permits  married  woman 
to  own  national  bank  stock,  she  will  be  liable  for  assessment  made  by 
controller  to  pay  its  debts;  Rankin  v.  Barton,  199  U.  S.  232,  50  L.  Ed. 
167,  26  Sup.  Ct.  29,  Stat^  statute  of  limitations  does  not  run  against 
right  to  enforce  liability  of  national  bank  stockholder  until  liability 
assessed  by  controller  of  currency;  McClaine  v.  Rankin,  197  U.  S.  160, 
49  L.  Ed.  705,  25  Sup.  Ct.  410,  liability  of  national  bank  shareholder, 
under  Rev.  Stats.  §  5151,  not  contractual  within  meaning  of  Wash. 
Code,  §4800,  subd.  3;  Rankin  v.  Miller,  207  Fed.  610,  limitations 
against  suit  to  enforce  statutory  liability  of  stockholders  of  national 
bank  run  from  due  date  of  assessments,  and  suit  is  not  barred  by 
Delaware  statute;  George  v.  Wallace,  135  Fed.  290,  68  C.  C.  A.  40, 
Rev.  Stats.  §  5220,  giving  Federal  court  jurisdiction  of  creditor's  bill 
against  stockholder  of  national  bank  gone  into  liquidation  not  repealed 
by  Act  of  July  12,  1882,  c.  290,  §  4;  Hale  v.  Coffin,  120  Fed.  474,  57 
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C.  C.  A.  528,  holding  statute  of  limitations  of  Me.  Rev.  Stats,  e.  87,  for 
suit  against  decedent's  estate  one  year  after  due,  applies  to  suit  against 
stockholder  of  insolvent  corporation;  Hale  v.  Coffin,  114  Fed.  573,  577, 
holding  under  Rev.  Stats.  Me.,  c.  87,  §  16,  legatee  of  Maine  stockholder 
in  Minnesota  corporation  is  chargeable  for  assessment  for  one  year, 
such  being  period  of  limitation. 

Limitation  of  action  to  enforce  stockholder's  statutory  liability. 
Note,  S  Ann.  Oas.  506. 

Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added  lia- 
bility of  corporate  shareholder.    Note,  SI  L.  R.  A.  (N.  8.)  372. 

184  U.  fl.  77-99,  46  L.  Ed.  440,  22  8ap.  Ot.  300,  XLUNOIfl  EZ  BEL.  HUNT 
▼.  ILLINOIS  GENT.  R.  E.  00. 

DecisloB  of  court  on  first  appeal  is  law  of  case  om  second  appeal 
Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  241 
U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  652,  dismissing  for  want  of  juris- 
diction with  ten  per  centum  damages ;  D'Arcy  v.  Jackson  Cushion  Spring 
Co.,  212  Fed.  891,  129  C.  C.  A.  409,  where  decision  of  Circuit  Court  of 
Appeals  reversing  injunction  in  suit  for  infringement  of  patent  involved 
scope  of  patent  and  its  noninfringement,  trial  court  oould  not  reopen  case 
for  further  proof  as  to  scope  of  patent  and  its  infringement;  Ruggles 
v.  Buckley,  192  Fed.  909,  113  C.  C.  A.  299,  where  decree  dissolving  part- 
nership fixed  amount  payable  and  provided  for  equal  division  of  surplus 
and  both  parties  appealed,  complainant  is  not  entitled  to  share  in  profits 
under  receivership  pending  appeal  in  proportion  to  his  share  of  assets; 
Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  311, 102  C.  C.  A.  497,  determination 
upon  appeal  from  interlocutory  decree  granting  injunction  that  no  in- 
fringement resulted  from  use  of  Cappeau  tyx)e  of  furnace,  is  part  of  law 
of  case  in  subsequent  appeal ;  Beiseker  v.  Moore,  174  Fed.  371,  98  C.  C.  A. 
272,  determination  on  first  writ  of  error  in  action  for  breach  of  contract 
to  convey  land  that  no  interest  accrued  to  defendants  until  actual  per- 
formance by  them  in  way  of  transferring  title  is  law  of  case  on  second 
writ  of  error;  Messinger  v.  Anderson,  171  Fed.  796,  96  C.  C.  A.  445,  Cir- 
cuit Court  of  Appeals  construing  provision  of  will  will  not  reverse  deci- 
sion on  subsequent  writ  of  error  to  conform  to  State  decision  rendered 
in  meantime;  Bums  v.  Cooper,  153  Fed.  152,  82  C.  C.  A.  300,  decree  on 
appeal  determining  that  wife  was  possessed  of  homestead  and  dower 
rights  equivalent  to  life  estate  at  time  of  mortgage  executed  by  wife  and 
second  husband  and  reversing  decree  in  so  far  as  it  declared  mortgage 
to  be  lien  on  after  acquired  estate  in  remainder  is  law  of  case  on  second 
appeal  as  to  wife's  right  in  land  at  time  of  mortgage;  District  of  Colum- 
bia V.  Brewer,  32  App.  D.  C.  391,  former  adjudication  of  case  by  court 
of  District  is  law  of  case  notwithstanding  intervening  decision  of  Fed- 
eral Supreme  Court  in  another  case  repudiating  doctrine  announced; 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Glawson,  140  Ga.  510,  79  S.  E.  137,  Court 
of  Appeals  upon  second  writ  of  error  is  bound  by  its  own  decisioni  not- 
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withstanding  intervening  decision  of  Supreme  Court  announcing  con- 
trary rule  in  another  case;  Pons  v.  Yazoo  etc.  R.  Co.,  131  La.  342,  59 
South,  730,  hearing  new  point  urged  for  first  time  on  rehearing  and  hold- 
ing bank  which  was  creditor  of  partnership  could  not  by  payment  of  debt 
of  one  partner  become  subrogated  to  claim  of  creditor;  Lewis  v.  Bak^, 
128  La.  97,  54  South.  484,  holding  in  action  for  rescission,  for  lesion  be- 
yond moiety,  of  sale  of  undivided  interest  in  real  estate  that  questions 
decided  in  appellate  court  are  not  reviewable  on  second  appeal  in  same 
case ;  Marth  v.  Kingfisher  Commercial  Club,  44  Okl.  517,  144  Pao.  1049, 
8  N.  C.  C.  A.  788,  refusal  of  instruction,  in  action  for  personal  injury, 
embracing  law  as  declared  in  former  appeal,  is  reversible  error;  Harding 
V.  Gillett,  25  Okl.  206,  107  Pac.  669,  conclusions  of  Supreme  Court  of 
territory  upon  question  arising  on  appeal,  where  appeal  to  Federal  Su- 
preme Court  was  dismissed  on  ground  that  territorial  court  did  not  dis- 
pose of  merits,  are  binding  upon  trial  court  in  subsequent  proceeding. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Western  Union  Tel.  Co., 
174  Fed.  323,  98  C.  C.  A.  193,  holding  mandate  of  appellate  court  did  not 
cover  entire  case  in  suit  by  railroad  to  determine  ownership  of  telegraph 
line  on  its  right  of  way  and  decree  on  second  appeal  affirms  right  of  tele- 
graph company  to  compensation  for  services  in  excess  of  free  services 
provided  for  by  contract. 

^    Whatever  was  before  the  court  and  disposed  of  is  law  of  the  ca0e  and 
finally  settled. 

Approved  in  United  States  v.  Camon,  184  U.  S.  574,  46  L.  Ed.  695,  22 
Sup.  Ct.  506,  holding  question  of  validity  of  Spanish  grant  or  invalidity 
for  indefinite  location  is  determined  on  first  appeal,  second  appeal  bring- 
ing up  only  proceedings  after  mandate ;  Arrington  v.  Arrington,  131  N.  C. 
146,  92  Am.  St.  Rep.  771,  42  S.  E.  554,  holding  decision  on  prior  appeal 
that  foreign  judgment  for  alimony  was  final  judgment  becomes  law  of 
case  binding  upon  second  appeal ;  Jones  v.  Wilmington  etc.  R.  R.'  Co.,  131 
N.  C.  135,  42  S.  E.  560,  holding  decision  on  first  hearing  that  waiver  of 
preliminary  hearing  is  prima  facie  evidence  of  probable  cause  becomes 
law  of  the  case. 

Right  of  access  of  riparian  owner  as  including  right  to  construct 
"  wharf  or  pier.    Note,  11  Ann.  Oas.  14, 

184  U.  S.  99-111,  46  L.  Ed.  442,  22  Sup.  Ot.  458,  BBAIKABD  T.  BUCK. 

Amendment  to  bill  in  equity  stating  reasons  for  relief  more  fully  does 
not  state  new  cause  of  action. 

Approved  in  Western  Wheeled  Scraper  Co.  v.  Gahagan,  152  Fed.  650, 
in  action  against  nonresident  corporation  and  another  for  joint  infringe- 
ment of  patent  within  district  appearance  by  corporation  was  limited  to 
cause  of  action  stated  in  bill  and  court  could  not  permit  amendment  dis- 
missing as  to  other  defendant  and  alleging  infringement  generally. 
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Ckmcuxxent  dedaloiiB  of  two  courts  will  be  followed  unless  cletrlj  exro- 
neous. 

Approved  in  United  States  v.  Carter,  217  U.  S.  301,  19  Ann.  Oas.  694, 
54  L.  Ed.  774,  30  Sup.  Ct.  515,  where  both  courts  find  army  officer  account- 
able for  illicit  gains  received  in  execution  of  government  contracts,  bur- 
den is  on  him  to  show  such  conclusion  is  erroneous ;  Dun  v.  Lumbermen's 
Credit  Association,  209  U.  S.  24,  14  Ann.  Oas.  501,  52  L.  Ed.  666,  28 
Sup.  Ct.  335,  where  both  lower  courts  find  proportion  of  copyrighted 
matter  issued  in  later  publication  is  insignificant,  injunction  shoidd  be 
refused,  and  owner  of  copyright  remitted  to  law  court  to  recover  for 
damages;  Hy-Yu-Tse-Mil-Kin  v.  Smith,  194  U.  S.  412,  48  L.  Ed.  1045, 
24  Sup.  Ct.  676,  finding  as  to  membership  in  Indian  tribe  adopted  by 
commissioner  and  'two  lower  courts  not  disturbed  by  Federal  Supreme 
Court ;  Busch  v.  Jones,  184  U.  S.  604,  46  L.  Ed.  711,  22  Sup.  Ct.  513,  sus- 
taining Jones  patent  No.  204,741,  for  removing  type  indentations  from 
printed  sheets  where  lower  courts  found  in  favor  of  novelty. 

Suit  to  establish  resulting  trust  is  not  barred  by  laches  where  it  was 
brought, within  year  of  ejectment  suit  against  complainant  which  suit  was 
first  notice  that  legal  title  was  not  in  his  predecessors  in  interest. 

Approved  in  Seefeld  v.  Duffer,  179  Fed.  222,  103  C.  C.  A.  32,  holding 
laches  cannot  be  imputed  to  holder  of  equitable  title  for  delay  in  resorting 
to  equity  for  protection  of  legal  title,  and  enjoining  action  of  trespass 
to  try  title  brought  by  heirs  more  than  fifty  years  after  order  of  court 
was  made  upon  which  equitable  title  is  based;  Myers  v.  Mayhew,  32  App. 
D.  C.  212,  person  having  title  by  adverse  possession  may  sue  to  remove 
cloud  from  title,  though  title  was  acquired  by  ancestors  fifty  years  before, 
where  land  was  not  considered  of  sufficient  value  to  be  assessed  for  taxa- 
tion and  owners  of  legal  title  took  no  steps  to  interfere  with  his  pos- 
session. 

184  XT.  S.  111-115,  46  I..  Ed.  456,  22  Sup.  Ot.  394,  OLEVELAND  TBUflT 
CO.  ▼.  Z.ANDEE. 

Tax  on  shares  of  stock  is  not  tax  on  property  of  corporation. 
Approved  in  Hager  v.  American  Nat.  Bank,  159  Fed.  401,  86  C.  C.  A. 
334,  that  value  of  shares  of  national  bank  includes  value  due  to  non- 
taxable government  bonds  owned  by  bank  is  no  objection  to  assessment 
upon  such  shares  without  excluding  such  value;  Ex  jMtrte  State  (State  v. 
Lovejoy),  188  Ala.  404,  66  South.  2,  under  statute  of  1907  assessing 
shares  of  stock  to  owner  at  actual  value,  tax  is  to  be  levied  upon  share- 
holder, not  upon  corporation,  and  shareholder  cannot  claim  exemptions 
to  which  corporation  is  entitled;  Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala. 
App.  297,  61  South.  50,  upholding  statute  of  1907  assessing  shares  of 
stock  to  owner  at  actual  value  and  not  permitting  deduction  from  value 
of  capital  stock  of  amount  invested  by  bank  in  exempt  State  bonds; 
Judy  v.  Beckwith,  137  Iowa,  35,  15  Ann.  Gas.  890,  15  L.  R.  A.  (N.  S.) 
142,   114  N.  W.  569,  upholding  provision  of  code   taxing  shares  of 
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foreign  corporations  held  within  State;  German  American  Sav.  Bank  v. 
Council  of  City  of  Burlington,  118  Iowa,  86,  91  N.  W.  830,  holding  hank 
cannot  deduct  amount  of  nontaxable  bonds  held  as  part  of  capital  stock 
from  tax  assessment  on  shares  of  stock;  Marion  Nat.  Bank  v.  Burton, 
121  Ky.  882,  10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  946,  shares  of  stock  in 
national  banks  taxed  under  Kentucky  statute  of  1903  are  entitled  to 
have  value  of  nontaxable  government  bonds  held  by  bank  deducted,  where 
State  banks  are  allowed  to  make  such  deduction;  Matter  of  Jones,  172 
N.  Y.  583,  65  N.  E.  572,  holding  shares  of  joint  stock  association  are  per- 
sonal property  and  taxable  as  such ;  First  National  Bank  v.  Douglas  Co., 
124  Wis.  21,  102  N.  W.  317,  real  estate  acquired  with  and  constituting 
national  bank  capital  not  taxable  under  Banking  Act  of  1866,  c  102, 
§  1,  p.  129,  dissenting  opinion  in  PuUen  v.  Corporation  Commission,  152 
N.  C.  566,  568,  68  S.  E.  163, 164,  majority  holding  that  part  of  surplus  of 
bank,  invested  in  nontaxable  State  bonds,  must  be  deducted  from  surplus 
in  assessing  stock  for  taxation. 

Distinguished  in  Home  Saving  Bank  y.  Des  Moines,  205  U.  S.  518,  51 
L.  Ed.  910,  27  Sup.  Ct.  571,  effect  of  Iowa  code  providing  for  taxation  of 
shares  of  State  banks  and  trust  companies  to  bank  and  not  to  stockhold- 
ers as  construed  by  State  court  is  tax  upon  prox)erty  of  bank,  and  assess- 
ment including  government  bonds  owned  by  bank  in  fixing  valuation  of 
shares  is  illegal. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.    Note, 
L.  R.  A.  19150,  889. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Gas. 
987. 

184  U.  S.  11&-123,  46  !■.  Ed.  459,  22  Sup.  Cft.  387,  VOIOT  T.  DETROIT. 

Owner  of  property  assessed  for  benefits  is  entitled  to  hearing,  but  not 
to  notice  of  every  step  in  condemnation  proceedings. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427,  60 
L.  Ed.  1079,  36  Sup.  Ct.  647,  owner  of  property  assessed  for  benefits  to 
pay  award  for  property  condemned  is  not  entitled  to  be  made  party  to 
condemnation  proceedings ;  Londoner  v.  Denver,  210  U.  S.  378,  52  L.  Ed. 
1109,  28  Sup.  Ct.  708,  and  Londoner  v.  Denver,  52  Colo.  25, 119  Pac.  159, 
both  upholding  provision  of  charter  authorizing  park  commissions  by  eon* 
demnation  proceedings  to  acquire  land  for  x>arks  to  be  paid  for  by  spe- 
cial assessments,  and  making  finding  of  city  council  that  required  notice 
was  given  and  petition  of  remonstrance  was  or  was  not  filed  conclusive; 
Brookes  v.  Oakland,  160  Cal.  429,  430,  117  Pac.  436,  act  of  1911  confer- 
ring on  city  council  power  to  create  sewer  district  for  special  taxation  to 
pay  cost  of  sewers  without  giving  owner  hearing  on  question  of  whether 
his  property  should  be  included  as  land  benefited,  and  only  hearing  is  as 
to  valuation  of  land,  denies  due  process;  Durkee  v.  Barre,  81  Vt.  537,  71 
Atl.  821,  law  of  1906  authorizing  city  council  upon  deciding  that  prior 
paving  of  city  street  was  for  public  good  to  order  assessment  on  notice 
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to  taxpayers  is  not  denial  of  due  process  for  failure  to  give  taxpayers 
opportunity  to  be  heard  on  question  of  public  good. 

Michigan  Ck>mplled  Laws  of  1897  do  not  yiolate  due  process  clause  \>j 
failure  to  require  that  assessment  upon  district  shall  not  exceed  benefits. 

Approved  in  Schaef  er  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  672,  23  Sup. 
Ct.  450,  upholding  Indiana  statute  of  1899,  ^'Barrett  Law,''  for  assess- 
ment of  cost  of  improvement  against  abutting  property  according  to 
frontage ;  Goodrich  v.  Detroit,  184  U.  S.  439,  46  L.  Ed.  681,  22  Sup.  Ct. 
399,  holding  notice  to  owners  of  land  which  may  be  assessed  for  improve- 
ment is  not  required  where  such  land  is  not  taken  and  notice  of  assess- 
ment is  given;  Ross  v.  Board  of  Supervisors  of  Wright  County,  128  lowa,^ 
430,  437,  104  N.  W.  507,  609,  upholding  Iowa  Code,  tit.  10,  e.  2,  as 
amended  30th  Gen.  Assem.,  c.  67,  p.  69,  appointing  commission  to  fix 
drainage  district  restricting  on  appeal  owner's  right  to  show  lack  of  ben- 
efit to  his  land ;  Oliver  v.  Monona  Co.,  117  Iowa,  65,  90  N.  W.  514,  hold- 
ing sufficient  notice  in  proceedings  to  locate  drainage  ditch,  that 
commissioner  had  reported  in  favor  of  location  and  that  all  objections 
must  be  filed  before  certain  time ;  O'Brien  v.  Schneider,  88  Neb.  483,  129 
N.  W.  1003,  statute  authorizing  creation  of  drainage  district  and  levying 
of  special  assessments  is  not  void  for  failure  to  limit  expressly  aggregate 
of  assessments  to  benefits  that  will  accrue  to  lands  within  district ;  Erick- 
son  V.  Cass  Co.,  11  N.  D.  499,  92  N.  W.  844,  upholding  N.  D.  drainage 
law  of  1899,  providing  for  hearing  for  land  owners  upon  notice  before 
assessments  for  benefit  become  final ;  Richmond  v.  Williams,  102  Va.  739, 
47  S.  E.  846,  creditors  secured  by  deed  of  trust  not  entitled  to  notice  and 
hearing  before  assessment  of  property  under  act  of  February  19,  1892; 
Adams  v.  Roanoke,  102  Va.  64,  45  S.  £.  885,  upholding  acts  of  1896  and 
1900,  adopting  frontage  rule. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  AniL  Oas.  191SA,  656. 

184  U.  S.  12$-140,  46  !•.  Ed.  463,  22  Sop.  Ot  468|  UKITED  STATES  ▼. 
BABIiOW. 

Secretary  of  Navy  had  power  to  direct  change  in  contract  fear  constnic- 
tlon  of  dry  dock. 

Approved  in  William  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United 
States,  216  U.  S.  503,  54  L.  Ed.  590,  30  Sup.  Ct.  392,  where  provision  in 
government  contract  for  .construction  of  vessel  was  treated  as  imprac- 
ticable and  waived,  Secretary  of  Navy  could  consent  to  change  in  terms 
of  release. 

Under  contract  providing  that  stone  mnst  he  of  quality  appnyved  by 
engineer,  held  the  engineer  in  charge  was  appointee  of  both  parties  and  his 
Judgment  on  skone  final. 

Approved  in  United  States  v.  Walsh,  115  Fed.  701,  52  C.  C.  A.  419, 
holding  under  contract  in  question  for  building  of  drydock  judgment  of 
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engineer  in  charge  was  final  as  to  all  details  left  to  his  decision  by  speci- 
fications; General  Fireproofing  Co.  v.  L.  Wallace  &  Son,  175  Fed.  662,  99 
C.  C.  A.  204,  under  building  contract  authorizing  architect  to  condemn 
imaterials  or  work  and  cause  same  to  be  removed  and  requiring  final 
*■  certificate  of  architect,  where  final  certificate  was  not  given,  contractor 
was  not  relieved  from  liability  for  defective  work  or  improper  materials 
for  failure  to  condemn  them  as  work  progressed. 

Building  contracts — Stipulation  that  alterations  or  extras  must  be 
ordered  in  writing.    Note,  48  L.  R.  A.  (N.  S.)  668,  580,  596. 

184  U.  8.  140-151,  46  It.  Ed.  471,  22  Sap.  Ot.  480,  UNITED  STATES  T. 
EWINa. 

Not  cited. 

184  XT.  S.  151-155,  46  L.  Ed.  475,  22  Sup.  Ct  457,  FIRST  NAT.  BANK 
OF  LAKE  BENTON  ▼.  WATT. 

Measure  of  recovery  against  national  bank  for  coUectloB  of  usuxions 
interest  is  twice  entire  amount  of  Interest  paid. 

Approved  in  Hemple  v.  Raymond,  144  Fed.  799,  75  C.  C.  A.  626,  under 
Carter's  Alaska  Code,  pt.  5,  c.  27,  §  257,  twice  amount  of  interest  paid 
out,  twice  the  excess  over  legal  rate,  is  penalty;  First  Nat.  Bank  of 
Blakely  v.  Davis,  135  Ga.  691,  86  L.  R.  A-  (N.  S.)  184,  70  S.  E.  248, 
allowing  recovery  of  penalty  for  collection  of  usurious  interest  where 
interest  was  paid  in  property  and  not  in  money ;  Ervin  v.  First  Nat.  Bank 
of  Lenoir,  161  N.  C.  48,  76  S.  E.  531,  bank  requiring  debtor  to  renew  in- 
debtedness and  to  pay  eight  per  cent  on  some  payments  and  more  than 
seven  per  cent  on  others  is  guilty  of  usury  and  debt  bears  no  interest; 
McCarthy  v.  First  Nat.  Bank  of  Rapid  City,  23  S.  D.  279,  21  Ann.  Gas. 
437,  23  L.  B.  A.  (N.  S.)  885,  121  N.  W.  857,  cause  of  action  for  penalty 
arises  at  time  of  application  of  payment  on  usurious  note  to  payment  of 
usurious  interest  with  knowledge  and  consent  of  maker,  and  action  is 
barred  by  two  year  statute  of  limitations;  Meredith  v.  American  Nat. 
Bank  of  Sparta,  127  Tenn.  92, 153  S.  W.  479,  allowing  recovery  of  twice 
amount  of  entire  interest  paid  as  penalty  for  collecting  usurious  interest. 

Amount  of  penalty  under  usury  statutes  authorizing  recovery  of 
-  double  amount  of  interest  paid.    Note,  8  Ann.  Gas.  849. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  B.  A.  707. 

184  XT  S.  156-162,  46  L.  Ed.  478,  22  Sup.  Cft.  476,  LEAaUE  ▼.  TEXAS. 

State  may  adopt  new  remedies  for  collection  of  taxes  and  apply  those 
remedies  to  taxes  already  deUnanont. 

Approved  in  Arbuckle  v.  Kelley,  144  Fed.  278,  and  Towson  v.  Denson, 
74  Ark.  307,  86  S.  W.  662,  both  upholding  act  of  Arkansas,  March  18, 
1899,  providing  taxpayer  on  unimproved  land  deemed  in  possession  when 
has  paid  taxes  seven  years,  three  of  which  subsequent  to  act;  State  v. 
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Kansas  City  etc.  Bridge  Co.,  117  Aric.  623,  174  S.  W.  256,  upholding  act 
ef  1887  aathorizing  attorney  general  to  sue  for  collection  of  taxes  past 
due  under  previous  levies;  City  of  Orlando  v.  Giles,  51  Fla.  440,  40 
South.  840,  holding  legislature  may  change  method  of  collecting  taxes 
and  of  imposing  costs  of  collection,  and  city  by  proceeding  under  par- 
ticular act  waives  right  acquired  by  sale  for  taxes  under  previous  laws; 
Gautier  y.  Ditmar,  204  N.  Y.  29,  Ann.  Oaa.  191S0,  960,  97  N.  E.  468, 
Greater  New  York  charter  as  amended  by  laws  of  1908,  authorizing  city 
to  sell  at  public  auction  liens  against  lands  for  taxes  and  authorizing  pur- 
chaser to  foreclose  liens  merely  provides  remedy  to  enforce  payment  of 
taxes  and  is  valid;  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  658, 163 
S.  W.  810,  Revenue  Act  of  1907,  providing  for  assessment  of  back  taxes 
merely  providing  remedy  for  collection  of  delinquent  taxes,  is  valid ;  dis- 
senting opinion  in  The  Robert  W.  Parsons,  191  U.  S.  45,  48  L.  Ed.  85, 
24  Sup.  Ct.  18,  majority  holding  exclusive  admiralty  jurisdiction  extends 
to  enforcement  by  proceeding  in  rem  to  enforce  lien  for  repairs  of  canal 
boat  plying  on  Erie  CanaL 

Delinquent  taxpayer  compelling  State  to  enforce  payment  In  court  can- 
not complain  because  he  Is  charged  with  expenses  of  suit. 

Approved  in  Bemheimer  v.  Converse,  206  U.  S.  534,  61  L.  Ed.  1176, 
27  Sup.  Ct.  755,  imposing  upon  stockholder  additional  expense  including 
in  estimate  expenses  incident  to  enforcement  of  liability  in  other  States 
and  against  other  parties  does  not  invalidate  assessment;  State  v.  West- 
ern Union  Telegraph  Co.,  Ill  Minn.  37, 126  N.  W.  403,  upholding  State 
statute  providing  for  payment  of  interest  on  delinquent  taxes;  dissenting 
opinion  in  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  187,  7  Ann.  Oas.  75, 
64  Atl.  350,  majority  holding  that  provision  authorizing  court  to  add  to 
amount  of  assessment  estimated  expense  of  prosecuting  future  actions 
for  collection  of  stockholders'  double  liability  added  to  its  burdens  and 
impaired  contract. 

Fourteentli  Amendment  contains  no  prohibition  of  retrospective  legis- 
lation. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  153,  56  L.  Ed. 
164,  31  Sup.  Ct.  171,  Revenue  and  Taxation  Act  of  Kentucky  of  1906 
providing  for  collection  of  taxes  on  property  omitted  from  taxation  in 
years  of  1901,  1902  and  1903  is  not  void  as  ex  post  facto;  Stickney  v. 
kclsey,  209  U.  S.  422,  62  L.  Ed.  865,  28  Sup.  Ct.  508,  dismissing  writ  of 
error  where  action  of  court,  in  sustaining  method  of  proving  existence  of 
State  law,  was  ambiguous  and  plaintiff  in  error  did  not  show  that  Federal 
right  was  impaired ;  Adams  v.  Adams,  211  Mass.  202,  97  N.  E.  984,  statute 
of  1905  providing  that  property  of  trust  estate  created  by  will  withdrawn 
from  use  by  beneficiary's  absence  from  State  should  be  distributed  as 
intestate  estate  is  not  invalid  because  of  retroactive  effect;  Weeks  v. 
Grace,  194  IMass.  300, 10  Ann.  Oas.  1077,  9  L.  R.  A.  (N.  S.)  1092,  80  N.  E. 
221,  casement  acquired  by  eminent  domain  is  not  breach  of  covenant  of 
grantor  that  prciuises  are  free  of  incumbrances  made  by  him. 
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184  U.  8.  162-168,  46  L.  Ed.  481,  22  Sap.  Ct.  477,  HATFIELD  T.  KD^O. 

Inyestigatloii  of  charges  of  miscoiulact  agalnat  coonM  below  should 
be  had  before  court  where  wrong  waa  committed. 

Approved  in  Hatfield  v.  King,  186  U.  S.  179,  46  L.  Ed.  1112,  22  Sup. 
Ot.  871,  holding  Supreme  Court  will  remand  cause  to  Circuit  Court 
for  northern  district  of  West  Virginia  to  judge  who  rendered  decree 
appealed  from;  Hatfield  v.  King,  131  Fed.  792,  evidence  considered 
and  held  insufficient  to  sustain  charge  of  collusion  on  part  of  attorney. 

Distinguished  in  Union  etc.  Paper  Co.  v.  Sevigne  Bread  Wrapper  Co., 
138  Fed.  416,  third  party  not  party  to  suit  determining  patent  valid 
cannot  have  decree  set  aside  for  collusion  several  terms  later. 

184  U.  S.  168-178,  46  !•.  Ed.  485,  22  Sup.  Ot.  460,  LTKIKS  ▼.  McaSATH. 

Oonsent  of  Secretary  of  Intexior  to  conveyaiLce  by  Indian  patentee, 
whose  patents  prohibited  alienation  without  such  consent,  may  be  given 
after  execution  of  deed  and  is  retroactive. 

Approved  in  Campbell  v.  Town  Co.,  69  Kan.  319,  76  Pac.  841,  fol- 
lowing rule;  Henkel  v.  United  States,  237  U.  S.  51,  59  L.  Ed.  835,  35 
Sup.  Ct.  536,  restrictions  on  alienation  of  land  allotted  to  Indians  did 
not  prohibit  Indian  from  relinquishing  rights  to  government  for  rec- 
lamation project  and  selecting  other  lands;  Henkel  v.  United  States, 
196  Fed.  347,  116  C.  C.  A.  165,  Indian  may,  with  approval  of  secretary 
relinquish  to  United  States  right  in  allotments  needed  for  reclamation 
project  and  select  other  lands;  Alamenda  Oil  Co.  v.  Kelley,  35  Okl. 
527,  130  Pac.  933,  oil  and  gas  lease  executed  by  Indian  before  removal 
of  restrictions  on  alienation  subject  to  approval  of  secretary  and  ap- 
roved  by  secretary  after  removal  of  restrictions  on  alienation  in  face 
of  protest  of  lessor,  is  valid;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl. 
321,  95  Pac.  803,  citizen  of  Seminole  nation,  not  of  Indian  blood  may, 
after  removal  of  restrictions  on  alienation  by  act  of  Congress  of  1904, 
before  patent  is  issued,  execute  deed  to  that  part  of  his  allotment  not 
designated  by  him  as  homestead;  Western  Inv.  Co.  v.  Tiger,  21  Okl. 
636,  96  Pac.  604,  Indian  inheriting  fee-simple  title  to  land  subject  to 
restriction  upon  alienation  for  five  years  and  executing  deeds  after 
expiration  of  five  year  period,  without  approval  of  Secretary  of  In- 
terior, conveys  good  title. 

Distinguished  in  Redwine  v.  Ansley,  32  Okl.  329,  122  Pac.  684,  land 
of  deceased  allottee  after  passing  to  heirs  cannot  be  sold  to  satisfy 
debts  of  allottee  contracted  before  allotment  was  alienable;  Rogers  v. 
Noel,  34  Okl.  241,  124  Pac.  977,  978,  deed  of  Indian  allotment  before 
removal  of  restrictions  on  alienation  is  void  and  confers  no  title  on 
grantee  against  heirs  of  deceased  grantor. 

184  U.  S.  173-196,  46  Ii.  Ed.  487,  22  Sup.  Ot.  340,  MABANDS  T.  TEXAS  ft 
PAOIFIO  E.  00. 

Whether  proof  wag  soffident  to  go  to  Jury  is  question  of  law  for  conrt. 

Approved  in  MJRsheuvel  v.  District  of  Columbia,  191  U.  S.  252,  48 

L.  Ed.  170,  24  Sup.  Ct.  57,  holding  where  all  probative  facts  are  on- 
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disputed  and  but  one  inference  can  be  drawn  therefrom,  question  is  for 
court;  Norfolk  etc.  Ry.  Co.  v.  Hauser,  211  Fed.  571,  572,  128  C.  C.  A. 
167,  in  action  for  .death  of  engineer  of  second  engine  on  coal  train  re- 
sulting from  attempt  to  stop  train  suddenly  to  prevent  collision,  ques- 
tion of  negligence  in  placing  small  second  engine  behind  larger  one 
with  heavy  coal  train  in  rear,  was  for  jury;  Charlotte  Nat.  Bank  v. 
Southern  Ry.  Co.,  179  Fed.  775,  103  C.  C.  A.  261,  reversing  directed 
verdict  in  action  to  recover  value  of  cotton  represented  by  bills  of 
lading  held  by  bank,  where  cotton  was  delivered  to  other  persons; 
Northport  Smelting  etc.  Co.  v.  Twitchell,  156  Fed.  646,  84  C.  C.  A.  355, 
in  action  for  injury  of  minor  employee  by  explosion  resulting  from 
contact  of  molten  metal  with  water,  question  of  negligence  and  con- 
tributory negligeiice  was  for  jury;  Payne  v.  Mutual  Life  Ins.  Co.,  141 
Fed.  340,  72  C.  C.  A.  487,  in  action  on  insurance  policy  on  which  agent 
bad  paid  premium,  question  of  its  being  bona  fide  policy  for  jury; 
International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,  69  C.  C.  A.  127, 
court  should  direct  verdict  for  defendant  when  sued  for  slanderous 
words  spoken  by  agent  uttered  when  not  performing  duty  which  was 
limited  by  contract;  Texas  &  Pac.  Ry.  Co.  y.  Contourie,  135  Fed.  466, 
467,  476,  68  C.  C.  A.  177,  in  action  for  loss  of  cotton  while  in  defend- 
ant's hands,  as  carrier,  it  is  admissible  to  show  defendant's  foreman 
in  charge  was  habitually  drunk;  Chesapeake  Beach  Ry.  Co.  v.  Brez, 
39  App.  D.  C.  69,  in  action  for  death  of  passenger  on  scenic  railway, 
where  death  may  be  accounted  for  by  two  inferences  from  facts,  issue 
of  negligence  is  for  jury. 

Slight  deriatloiL  doei  not  make  carrier  liable. 

Approved  in  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry;  Co.,  210 
U.  S.  10,  15  Ann.  Oas.  70,  52  L.  Ed.  987,  28  Sup.  Ct.  607,  holding  un- 
disputed proof  established  necessity  of  change  of  route  during  unpre- 
cedented Kansas  flood  of  1903,  and  railroad  was  not  negligent  in  send- 
ing cattle  trains  via  Kansas  City  instead  of  Topeka. 

Distinguished  in  Davis  Bros  .v.  Bine  Ridge  Ry.  Co.,  81  8.  C.  472,  62 
S.  E.  858,  holding  in  action  for  injuries  to  animals  that  special  ex- 
emptions in  contract  of  carrier  terminate  upon  material  deviation  from 
route. 

Liability  of  carrier  of  goods  or  livestock  by  land  for  deviation 
from  route.    Note,  15  Ann.  Gas.  78. 

Effect  of  deviation   upon  carrier's  rights   and  liabilities.    Note, 
2  B.  E.  0.  597. 

184  XT.  8.  19»-247,  46  Ii.  Ed.  490,  22  flop.  Ot.  308,  MINNESOTA  T.  NOBTR- 
EBN  8E0URIT1E8  CO. 

Quaere,  wlieilier  bill  is  to  enforce  penal  statute  and  not  maintainable. 
Approved  in  Oklahoma  v.  Gulf  etc.  Ry.  Co.,  220  U.  S.  300,  Ann.  Oas. 
19120,  524,  55  L.  Ed.  478,  31  Sup.  Ct.  437,  suit  by  State  to  enjoin 
XVin— 63 
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railway  and  express  companies  from  introducing  liqnor  into  its  ter- 
ritory is  to  enforce  its  own  penal  statutesi  and  is  not  within  original 
jurisdiction  of  Supreme  Court.  ' 

Tbrae  classes  of  parties  to  bill  in  equity  are:  1.  Formal  parties;  2. 
Necessary  parties;  8.  Indispensable  parties. 

Approved  in  Hawes  v.  First  Nat.  Bank  of  Madison,  229  Fed.  57, 
where  party  defendant  is  indispensable,  both  by  relief  prayed  for  and 
that  granted,  and  is  citizen  of  same  State  as  two  of  complainants. 
Federal  court  has  no  jurisdiction. 

Court  will  dismiss  bill  sua  sponte  where  indispensable  parties  are  not 
Joined. 

Approved  in  Garzot  v.  Rios  De  Rubio,  209  U.  S.  297,  52  L.  Ed.  800, 
28  Sup.  Ct.  548,  suit  to  set  aside  agreement  adjusting  community  be* 
tween  widow  and  children  brought  after  death  of  widow  leaving  chil- 
dren by  second  marriage,  although  property  was  derived  from  first 
husband,  cannot  be  maintained  without  making  estate  of  mother  and 
her  heirs  parties;  Washington  v.  Northern  Securities  Co.,  185  U.  S. 
255,  46  L.  Ed.  897,  22  Sup.  Ct.  624,  holding  leave  to  file  original  bill 
in  Supreme  Court  may  be  granted  without  intimating  any  opinion 
upon  question  of  jurisdiction;  United  States  v.  United  Shoe  Mach.  Co., 
222  Fed.  408,  holding  lessees  are  indispensable  parties  to  suit  charging 
that  consolidation  by  leases  of  patented  machines  and  license  agree- 
ments is  violation  of  Sherman  anti-trust  law  of  1890;  Hayden  v.  Per- 
fection Cooler  Co.,  217  Fed.  172,  failure  to  join  licensees  of  patents 
as  parties  to  suit  by  stockholders  to  restrain  corporation  from  diverting 
assets  and  to  cancel  licenses  is  ground  for  dismissal;  Hidden  v.  Wash- 
ington-Oregon Corp.,  217  Fed.  304,  corporate  mortgagor  is  indispen- 
sable party  to  suit  to  remove  mortgage  trustee;  Hyams  v.  Old  Dominion 
Co.,  209  Fed.  810,  126  C.  C.  A.  532,  where  Maine  corporation  holds  ma- 
jority of  stock  of  New  Jersey  corporation,  minority  stockholder  of 
latter  cannot  maintain  bill  to  restrain  holding  corporation  from  voting 
stock  at  election  of  directors  of  New  Jersey  corporation  without  making 
latter  corporation  party  defendant;  Vincent  Oil  Co.  v.  Gulf  Refining 
Co.,  195  Fed.  437,  115  C.  C.  A.  336,  oil  company,  assignee  of  undivided 
half , interest  in  oil  lease  and  in  exclusive  possession,  is  indispensable 
party  to  suit  to  establish  validity  of  prior  lease  which  would  invalidate 
its  lease;  Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  148,  where, 
in  suit  to  which  stockholding  corporation  is  not  party,  it  is  claimed 
that  corporation  cannot,  under  statute,  own  stock  of  another  corpora- 
tion, court  cannot  declare  constitution  of  corporation  issuing  stock 
illegal  on  ground  that  stock  was  voted  at  corporate  election  by  holding 
corporation;  United  States  v.  Allen,  179  Fed.  22,  103  C.  C.  A.  1,  Indian 
allottee  is  not  indispensable  party  to  suit  by  government,  under  act  of 
1908,  to  set  aside  conveyances  made  in  violation  of  restrictions  upon 
ulienation;  Arkansas  Valley  etc.  Land  Co.  v.  Ft.  Lyon  Can^l  .Co.|  173 
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Fed.  604,  97  C.  C.  A.  551,  under  Coldiado  statute  right  to  elect  directors 
is  right  of  stockholders  as  such,  and  validity  of  contract  of  corporar 
tion  giving  another  corporation  right  to  select  certain  number  of 
directors,  cannot  be  determined  in  suit  in  which  stockholders  are  not 
parties;  Farmers'  Bank  of  Cuba  City  v.  Wright,  168  Fed.  844,  Federal 
court's  jurisdiction  of  suit  against  executors  apiv)inted  in  Iowa  to  estab* 
lish  claim  against  estate  of  their  testator  is  not  affected  by  fact  that 
joint  executor,  resident  of  another  State  was  joined  but  not  served, 
where  such  executor  is  not  indispensable  party  under  Iowa  statute; 
United  States  v.  Fairbanks,  171  Fed.  339,  96  C.  C.  A.  229,  in  suit  to 
establish  right  to  Indian  allotment,  conflicting  claims  to  same  tract 
may  be  determined;  and  adverse  claimant  is  indispensable  party; 
Arkansas  S.  E.  R.  Co.  v.  Union  Sawmill  Co.,  154  Fed.  311,  83  C.  C.  A. 
224,  lumber  company  is  indispensable  party  to  suit  against  corporation 
organized  to  build  logging  road  to  lumber-mill,  to  restrain  building  of 
road;  McConnell  v.  Dennis,  153  Fed.  550,  82  C.  C.  A.  501,  land  owner 
is  indispensable  party  to  suit  to  enjoin  lessee  from  proceeding  under 
oil  and  gas  lease,  where  complainant's  relief  depends  upon  validity  of 
lease;  United  States  v.  Standard  Oil  Co.  of  New  Jersey,  152  Fed.  296, 
denying  motion,  in  suit  against  resident  conspirator,  to  vacate  order 
and  quash  service  on  nonresident  co-conspirators  where  such  order  ia 
authorized  by  Anti-trust  Act  of  1890;  Grand  Trunk  etc.  Ry.  Co.  v. 
Chicago  etc.  R.  Co.,  141  Fed.  800,  73  C.  C.  A.  43,  where  plaintiff  seeks 
to  enforce  covenant  between  defendant  and  third  party,  latter  is  neces- 
sary party  to  suit;  Young  v.  Mercantile  Trust  Co.,  140  Fed.  63,  bail- 
ment contract  does  not  create  fiduciary  relation  giving  equity  court 
jurisdiction  of  suit  to  enforce  it;  Weidenfeld  v.  Northern  Pac.  Ry.  Co., 
129  Fed.  311,  63  C.  C.  A.  537,  in  stockholder's  suit  objecting  to  owner- 
ship of  majority  of  corporation  stock  by  security  company  formed  for 
that  purpose,  company  is  necessary  party;  Conklin  v.  United  States 
Shipbuilding  Co.,  123  Fed.  916,  holding  no  decree  can  be  made  directing 
corporations  to  transfer  and  issue  new  certificates  without  their  being 
made  parties;  Talbot  J.  Taylor  &  Co.  v.  Southern  Pac.  Co.,  122  Fed. 
152,  155,  holding  stockholder  is  indispensable  party  in  suit  against  cor^ 
poration  to  enjoin  voting  of  his  stock,  and  must  be  present;  Willis  v. 
Lauridson,  161  Cal.  117,  118  Pac.  535,  all  stockholders  of  co-operative 
business  association  should  be  represented  in  suit  by  one  of  them 
against  corporation  to  enjoin  recognition  of  validity  of  certain  certifi- 
cates, adoption  of  by-laws,  payment  of  dividends,  and  election  of  in- 
creased number  of  directors;  Florida  Land  etc.  Co.  v.  Anderson,  50 
Fla.  513,  39  South.  396,  where  bill  seeks  to  have  conveyance  made  to 
defendant  set  aside  as  fraudulent,  conveyancers  are  necessary  parties; 
P.  H.  &  F.  M.  Roots  Co.  V.  Decker,  111  Minn.  461,  462,  127  N.  W.  418, 
419,  in  absence  of  service  of  summons  personally,  in  State  on  owner 
of  patent  or  voluntary  appearance  of  such  owner,  court  cannot  deter- 
mine  validity  of    prior    transfer  of    patent;    Disbrow    v.  Creamery 
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Package  Mfg.  Co.,  104  Minn.  21,  115  N.  W.  752,  where  inventor  and 
associates  executed  contract  assigning  patents,  in  suit  by  inventor  to 
reform  contracts  associates  are  indispensable  parties;  Walrath  v. 
Board  of  Commrs.,  18  N.  M.  107,  134  Pac.  206,  contractor  is  indis- 
pensable party  to  suit  by  taxpayer  to  enjoin  county  commissioners  from 
paying  for  work  performed  under  contract  to  construct  courthouse  and 
jail. 

Distinguished  in  Interstate  Commerce  Commission  v.  Southern  Pac. 
Co.,  123  Fed.  599,  holding  connecting  carriers  are  not  necessary  parties 
in  suit  by  interstate  commerce  commission  against  initial  carrier  to 
prevent  routing  of  freight;  City  Water  Supply  Co.  v.  Ottumwa,  120 
Fed.  311,  holding  in  suit  by  taxpayer  against  city  to  prevent  creation 
of  debt  beyond  limit  by  contract,  the  third  party  is  not  indispensable 
party;  Wilson  v.  American  Palace  Car  Co.,  67  N.  J.  Eq.  264,  58  Atl. 
196,  in  suit  by  stockholder  of  nonresident  corporation  against  resi- 
dent corporation  and  others,  others  need  not  be  served  when  outside 
jurisdiction. 

Federal  courts  acting  as  court  of  equity,  will  dismiss  suit  where  indis- 
pensable parties  are  beyond  its  jurisdiction. 

Approved  in  Hyams  v.  Old  Dominion  Co.,  113  Me.  345,  93  Atl.  902, 
and  Hyams  v.  Old  Dominion  Co.,  204  Fed.  684,  686,  both  dismissing 
suit  by  minority  stockholder  in  New  Jersey  corporation  to  restrain 
Maine  corporation  holding  majority  of  stock,  from  voting  stock  at 
election  of  directors  of  New  Jersey  corporation,  as  latter  corporation 
is  indispensable  party  and  is  beyond  court's  jurisdiction;  McAulay  v. 
Moody,  185  Fed.  146,  suit  by  two  nonresident  co-owners  of  note  against 
makers,  who  are  residents  of  Oregon,  and  co-owner  refusing  to  sue, 
who  is  resident  of  Montana,  is  without  jurisdiction  of  Federal  court 
in  Oregon,  as  co-owner  in  Montana  is  indispensable  party  and  cannot 
be  sued  in  that  district. 

When  State  may  invoke  original    jurisdiction  of    United  States 
Supreme  Court.    Note,  Ann.  Gas.  19120,  628,  581. 

184  U.  &  247-267,  46  L.  Ed.  520,  22  Sup.  Ct  S60,  UNITED  STATES  ▼.  ST. 
LOXnS  ft  M.  V.  TBANSPOBTATION  CO. 

Offlcen  of  United  States  vessel  h^ld  negligent  in  amchocing  it  in  im- 
proper position  in  violation  of  port  rules. 

Approved  in  Jolivet  v.  Seattle,  226  Fed.  965,  municipality  controlling 
waters  of  harbor  is  liable  for  negligence,  and  suit  for  damages  is  within 
admiralty  jurisdiction;  The  Vera,  224  Fed.  1011,  holding  vessel  was 
in  fault  for  two  collisions  between  three  vessels  for  anchoring  too  near 
channel  and  outside  of  limits  prescribed  by  harbor  master,  where  she 
interfered  with  maneuvers  of  other  vessels;  The  Wilbert  L.  Smith, 
217  Fed.  983,  holding  both  vessels  in  fault  for  collision,  tug  for  ex- 
cessive speed  and  failure  to  maintain  lookout,  and  schooner  for  viola- 
tion of  anchorage  ordinance  and  rule  as  to  fog  signals;  Compagnie  De 
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Navigation  Fran^aise  v.  Burley,  183  Fed.  168,  pilots  towing  French 
bark  into  part  of  Taeoma  harbor  where  anchorage  is  forbidden  are 
liable  for  damages  paid  by  bai'k  for  injuries  to  another  steamer  in  col^ 
lision;  The  Strathleven,  213  Fed.  977,  130  G.  G.  A.  381,  steamship 
obstructing  channel  in  violation  of  harbor  regulations  is  in  fault  for 
collision,  but  tug  is  also  in  fault  for  not  stopping  when  steamship  is 
seen  drifting  across  channel;  The  Georgia,  208  Fed.  646,  vessel  an- 
chored in  thick  fog  is  solely  in  fault  for  collision  for  violation  of 
Inland  Rules  requiring  bell  to  be  rung  rapidly  for  five  seconds  at  in- 
tervals of  not  more  than  one  minute;  The  Margaret  J.  Sanford,  203 
Fed.  334,  335,  steamer  anchoring  near  channel  and  drifting  in  manner 
to  obstruct  channel  is  solely  in  fault  for  collision  with  tug  towing 
scows,  for  disregard  of  rights  of  other  vessels  to  use  channel  in  viola- 
tion of  State  and  Federal  law;  The  Etruria,  139  Fed.  928,  tug  casting 
barge  loose'  in  Hudson  River  opposite  New  York  Gity  when  thick  fog, 
liable  for  resulting  collision;  The  Amiral  Gecille,  134  Fed.  678,  an- 
chored vessel  held  in  fault  for  collision  when  anchored  without  permit 
in  unusual  part  of  harbor. 

Distinguished  in  The  Job  H.  Jackson,  144  Fed.  900,  vessel  anchored 
on  calm  night  in  middle  of  channel  mile  wide  as  result  of  collision  not 
liable  for  subsequent  collision  if  carrying  lights;  The  Northern  Queen, 
117  Fed.  914,  holding  tug  and  tow  not  at  fault  for  anchoring  in  fair- 
way, where  density  of  fog  made  it  unsafe  to  proceed  to  other  anchorage. 

Miscellaneous.  Gited  in  Francisco  ▼.  Ghicago  etc.  R.  Go.,  149  Fed. 
355,  9  AniL  Gas.  628,  79  G.  G.  A.  292,  judgment  of  nonsuit  at  request 
or  consent  of  plaintifE  not  reviewable  on  writ  of  error  at  his  suit. 

184  IT.  B,  258-209,  46  L.  Ed.  528,  22  Sup.  Ot.  468,  STUDHBAKEB  T.  PESBT. 

OontroUer  of  Ouirency,  acting  under  national  banking  laws,  may  validly 
make  more  than  one  assessment  upon  shareholders  of  Insolvent  national 
bank. 

Approved  in  Smith  v.  Brown,  187  U.  8.  637,  47  L.  Ed.  844,  23  Sup. 
Gt.  845,  reaffirming  rule;  McGlaine  v.  Rankin,  197  U.  S.  159,  49  L.  Ed. 
705,  25  Sup.  Gt.  410,  personal  liability  of  national  bank  shareholder  not 
contractual  within  Wash.  Gode,  §  4800,  subd.  3,  limiting  time  to  bring 
action;  Rankin  v.  Barton,  199  U.  S.  232,  60  L.  Ed.  167,  26  Sup.  Gt. 
29,  State  statute  of  limitations  does  not  run  against  personal  liability 
of  national  bank  shareholder  until  assessment  by  controller  of  cur- 
rency; Rankin  v.  Miller,  207  Fed.  608,  in  suit  by  receiver  of  national 
bank  to  enforce  stockholders'  liability,  controller's  order  making  assess- 
ment sued  on  reciting  necessity  therefor,  was  conclusive;  Lyons  v. 
Westwater,  173  Fed.  113,  bank's  receiver  is  not  entitled  to  enforce 
payment  of  accommodation  note,  where  it  is  not  necessary  to  pay  cred- 
itors after  enforcement  of  stockholders'  liabilities;  Aldrich  v.  Bingham, 
131  Fed.  365,  father's  transfer  of  stock  of  solvent  national  bank  to 
infant  children  does  not  relieve  him  for  assessment  after  bank's  in- 
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golvettcy;  Whittexnore  v.  People,  227  111.  472,  10  Ann.  Oas.  44,  81 
N.  E,  433,  fact  that  auditor  and  treasurer  for  forty  years  so  construed 
statute  as  to  authorize  treasurer  to  pay  to  himself  from  treasury,  costs 
and  expenses  incurred  in  collection  and  disbursement  of  registered 
bond  funds,  is  no  defense  to  suit  to  recover  funds;  Rankin  v.  Ware, 
88  Kan.  25,  127  Pac.  532,  in-  suit  by  receiver  to  enforce  stockholders' 
liability  of  insolvent  national  bank,  making  of  assessment  by  controller 
and  directing  receiver  to  collect  it,  is  conclusive. 

Distinguished  in  Pepper  v.  Springfield  Institution  for  Savings,  218 
Fed.  816,  816,  134  C.  C.  A.  602,  refusing  to  enforce  assessment  of  forty- 
nine  per  cent  on  stockholders  of  failed  national  bank,  where  original 
assessment  of  hundred  per  cent  has  not  been  annulled. 

Effect  given  by  courts  to  contemporaneous  practical  construction 
of  unambiguous  statute.    Note,  IQ  Ann.  Oafl.  52,  53. 

184  U.  8.  270-290,  46  L.  Ed.  534,  22  Sup.  Ct.  484,  TEBUNDEN  ▼.  AMES. 

Decision  In  extradition  proceedings^  of  maglBtrate  having  jurisdiction, 
and  who  has  before  htm  competent  legal  evidence  to  estabUsn  cxtndnality, 
caonot  be  reviewed  on  habeas  corpus. 

Approved  in  Lincoln  v.  Power,  241  U.  S.  652,  60  L.  Ed.  1222,  36 
Sup.  Ct.  721,  Charlton  v.  Kelly,  229  U.  S.  456,  457,  46  L.  R.  A.  (N.  S.) 
897,  57  L.  Ed.  1278,  1279,  33  Sup.  Ct.  945,  and  McNamara  v.  Henkel, 
226  U.  S.  524,  525,  57  L.  Ed.  382,  883,  33  Sup.  Ct.  146,  all  following 
rule;  Elias  v.  Kamirez,  215  U.  S.  407,  54  L.  Ed.  256,  30  Sup.  Ct.  131, 
holding  evidence  was  sufi^cient  to  authorize  extradition  for  forgery 
under  treaty  with  Mexico,  and  reversing  judgment  discharging  peti- 
tioner on  habeas  corpus;  Hyde  v.  Shine,  199  U.  S.  85,  50  L.  Ed.  98, 
25  Sup.  Ct.  760,  refusal  of  Federal  Circuit  Court  to  grant  certiorari 
ancillary  to  habeas  corpus  not  assignable  error;  Wright  v.  Henkel,  190 
U.  S.  57,  47  L.  Ed.  954,  23  Sup.  Ct.  784,  holding  writ  of  habeas  corpus 
cannot  serve  as  writ  of  error,  but  court  may  examine  into  jurisdiction 
pi  committing  magistrate ;  Ex  parte  Jim  Hong,  211  Fed.  76, 127  C.  C.  A. 
569,  Chinese  arrested  in  exclusion  proceedings  before  commissioner  is 
not  entitled  to  discharge  on  habeas  corpus  on  ground  that  he  possessed 
certificate  of  residence  as  merchant  entitling  him  to  remain;  Ex  parte 
Zentner,  188  Fed.  348,  holding  evidence  in  extradition  proceedings  for 
forgery  committed  in  foreign  country,  was  sufiicient  to  authorize  ex- 
tradition ;  Haw  Moy  v.  North,  183  Fed.  92,  105  C.  C.  A.  381,  dismissing 
petition  for  habeas  corpus  to  release  Chinese  person  held  for  deporta- 
tion, where  copies  of  warrant  of  arrest  and  proceedings  were  not  an- 
nexed to  petition,  and  not  substantially  stated  therein;  Pereles  v.  Weil, 
157  Fed.  421,  discharging  on  Jiabeas  corpus  person  committed  by  com- 
missioner to  be  held  for  thai  for  defrauding  government,  where  evi- 
dence does  not  support  finding  of  probable  cause;  United  States  v. 
Tyndale,  116  Fed.  822,  54  C.  C.  A.  324,  holding,  in  absence  of  legis- 
lation, money  found  on  dead  body  floating  on  high  seas  is  to  be  paid 


999    HUGULEY  MFG.  CO.  v.  OALETON  C.  MILLS.    184  U.  S.  290-296 

over  to  State  statutory  administrator;  Ex  parte  Ramirez,  U  .Anz.  258^ 
90  Pae.  323,  discharging  on  habeas  corpus  person  held  for  extradition, 
where  there  was  no  legal  evidence  to  prove  commission  of  crime 
charged;  dissenting  opinion  in  People  v.  Hyatt,  172  N.  Y.  207,  92  AsL 
St.  Rep.  727,  64  N.  E.  835,  majority  holding  action  of  State  Governor 
in  issuing  warrant  for  extradition  cannot  be  reviewed  on  habeas  corpus. 

Extradition  proceedings.    Note,  112  Am.  St.  Bep.  106^  107,  108, 118» 
114. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Oas.  1051. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  B.  A.  (N.  S.)  940. 

Question  of  existence  of  extradition  treaty  is  political  one. 
Approved  in  Charlton  v.  Kelly,  229  U.  S.  474,  46  L.  R.  A.  (N.  S.)  397, 
57  L.  Ed.  1285,  33  Sup.  Ct.  945,  affirming  judgment  surrendering  person 
for  extradition  to  Italy,  where  Executive  Department  has  waived  right  to 
abrogate  treaty  with  Italy  for  refusal  of  Italy  to  observe  it  with  refer- 
ence to  Italian  subjects. 

Laws  of  Oerman  empire,  relative  to  offense  of  forgery,  considered  in 
determining  whether  offense  was  extraditable. 

Approved  in  In  re  Taylor,  118  Fed.  197,  holding  in  extradition  proceed- 
ings court  determines  for  itself  whether  place  of  alleged  offense  was 
within  territorial  limits  of  demanding  government. 

184  U.  a  290-296,  46  L.  Ed.  546,  22  Sup.  Cft.  452,  HUaXTLET  MFO.  CO.  ▼. 
aAI£TON  COTTON  MILLS. 

Where  Jurisdiction  of  Circuit  Court  Is  Invoked  solely  on  ground  of  diver- 
sity of  citizenship.  Judgment  of  Circuit  Court  of  Appeals  is  finaL 

Approved  in  Harding  v.  Hart,  187  U.  S.  638,  47  L.  Ed.  344,  23  Sup.  Ct. 
846,  reaffirming  rule;  Macfadden  v.  United  States,  213  U.  S.  294,  53 
L.  Ed.  802,  29  Sup.  Ct.  490,  judgment  of  Circuit  Court  of  Appeals  in 
criminal  case  is  final ;  Bagley  v.  General  Fire  Extinguisher  Co.,  212  U.  S. 
479,  53  L.  Ed.  612,  29  Sup.  Ct.  341,  judgment  of  Circuit  Court  of  Ap- 
peals is  not  final  where  constitutional  right  is  claimed  in  complaint  and 
jurisdiction  does  not  depend  on  diversity  of  citizenship  alone,  but  where 
constitutional  right  is  raised  at  trial  for  first  time  judgment  is  final; 
Mississippi  R.  R.  Commission  v.  Illinois  Central  R.  R.  Co.,  203  U.  S.  342, 
51  L.  Ed.  214,  27  Sup.  Ct.  90,  in  suit  to  enjoin  enforcement  of  order  of 
railroad  commission  requiring  interstate  trains  to  stop  at  small  town, 
where  complaint  alleges  diversity  of  citizenship  and  interference  with 
interstate  commerce  and  transportation  of  mails,  judgment  of  Circuit 
Court  of  Appeals  is  not  final;  Ayres  v.  Polsdorfer,  187  U.  S.  589,  47 
L.  Ed.  315,  23  Sup.  Ct.  197,  holding  judgment  of  Circuit  Court  of  Appeals 
not  reviewable  where  case  rested  on  diverse  citizenship,  although  consti- 
tutional questions  became  involved;  Cary  Mfg.  Co..  v.  Acme  Flexible  Clasp. 
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Co.,  187  XT.  S.  428,  47  L.  Ed.  245,  23  Sup.  Ct.  211,  holding  writ  of  error 
not  maintainable  to  judgment  of  Circuit  Court  of  Appeals  in  suit  rest* 
ing  on  diverse  citizenship;  Love  v.  Busch,  142  Fed.  432,  73  C.  C.  A.  545, 
Circuit  Court  of  Appeals  has  appellate  jurisdiction  where  bill  alleging  di- 
verse citizenship  involves  validity  of  State  statute  regulating  liquor 
traffic ;  dissenting  opinion  in  Ex  parte  France,  176  Ind.  128,  95  N.  E.  535, 
majority  holding  provision  of  acts  of  1911  that  decision  of  appellate  court 
shall  be  final  within  jurisdiction  conferred  on  it,  is  invalid  as  withdrawing 
revising  power  from  Supreme  Court. 

Circuit  Court  of  Appeals  does  not  render  final  Judgment  where  cause 
rests  iiartiaUy  on  Constitution. 

Approved  in  Spreckels  Sugar  Ref .  Co.  v.  McClain,  192  U.  S.  407,  409, 
48  L.  Ed.  499,  24  Sup.  Ct.  378,  379,  holding  suit  to  recover  tax  paid  under 
protest,  under  War  Revenue  Act  of  1898,  depending  upon  construction 
and  constitutionality  thereof,  may  be  reviewed  in  Supreme  Court. 

Appellate  Jurisdiction  of  Supreme  Court  is  exclnsiye  in  suits  arising 
solely  under  Constitution,  laws,  and  treaties  of  United  States;  but  presence 
of  other  (xuestions  gives  Circuit  Court  of  Appeals  Jurisdiction. 

Approved  in  In  re  Can  Pon,  168  Fed.  482,  93  C.  C.  A.  635,  Circuit 
Court  of  Appeals  has  jurisdiction  of  appeal  from  Circuit  Court  involving 
validity  of  rules  of  Department  of  Commerce  and  Labor,  where  appeal 
also  involves  other  questions ;  Wright  v.  MacFarlane  &  Co.,  122  Fed.  775, 
58  C.  C.  A.  570,  holding,  under  Judiciary  Act  of  1891,  appeals  from 
Hawaiian  courts,  based  on  constitutional  questions,  are  exclusively  for 
Supreme  Court;  California  Oil  etc.  Co.  v.  Miller,  115  Fed.  1017,  52 
C.  C.  A.  681,  dismissing  appeal  on  motion  in  case  depending  solely  upon 
construction  of  Federal  laws ;  Owensboro  v.  Owensboro  Water- Works  Co., 
115  Fed.  323,  53  C.  C.  A.  146,  holding  Supreme  Court  has  exclusive  ap- 
pellate jurisdiction  of  cause  resting  on  ground  disclosed  in  pleadings  that 
State  statute  contravenes  Federal  Constitution. 

Distinguished  in  FUhoil  v.  Maurice,  185  U.  S.  110,  46  L.  Ed.  828,  22 
Sup.  Ct.  561,  holding  complaint  in  ejectment  against  individual,  alleging 
ouster  in  violation  of  Federal  laws  and  French  treaty,  states  no  Federal 
question  warranting  appeal  to  Supreme  Court;  Harris  v.  Rosenberger, 
145  Fed.  451, 13  L.  R.  A.  (N.  8.)  762,  76  C.  C.  A.  225,  Circuit  Court  of 
Appeals  has  jurisdiction  to  review  Circuit  Court  decision  enjoining  execu- 
tion of  fraud  order  under  Comp.  Stats.  1901,  p.  2749. 

Intention  of  Act  of  1891  was  to  distribute  appellate  Jurisdiction  and  to 
permit  appeal  to  one  court  only. 

Approved  in  Grand  Trunk  etc.  Ry.  Co.  v.  Roddick,  160  Fed.  899,  88 
C.  C.  A.  80,  in  action  for  wrongful  death,  where  Federal  jurisdiction  de- 
pends upon  diversity  of  citizenship,  defeated  defendant  may  go  directly 
to  Supreme  Court  on  question  of  jurisdiction,  but  cannot  present  merits 
to  that  court  for  review  as  Circuit  Court  of  Appeals  has  exdosive  and 
final  jurisdiction  in  that  respect. 


1001  NOTES  ON  U.  S.  REPORTS.      184 U.S. 297-329 

Miscellaneous,  Cited  in  Clark  v.  Seagraves,  186  Mass.  438,  71  N.  E. 
816^  where  deed  made  in  Massachusetts  between  citizens  thereof,  bill  to 
have  deed  declared  mortgage  will  be  heard  in  Massachusetts  court  though 
land  in  Ohio;  dissenting  opinion  in  Alabama  etc.  Mfg.  Co.  v.  Riverdale 
Cotton  Mills,  127  Fed.  503,  62  C.  C.  A.  295,  majority  holding  neither 
Alabama  laws  nor  corporations  can  make  corporation  organized  in  Ala^ 
bama  citizen  of  Georgia  for  jurisdictional  purpoBes. 

184  U.  a  297-802,  46  L.  Ed.  649,  22  Sup.  Ot  455,  IN  BB  HUGUI^BT  MFG. 
00. 

Writ  of  prohibition  will  not  be  granted  where  tiiere  is  adequate  remedy 
by  appeal. 

Approved  in  Ez  parte  Oklahoma,  220  U.  S.  208,  55  L.  Ed.  435,  31 
Sup.  Ct.  426,  denying  prohibition  against  Federal  judge  to  prevent  fur- 
ther interference  by  orders  and  injunction  with  enforcement  of  State 
statute  relating  to  regulation  of  intoxicating  liquors ;  Ez  parte  Joins,  191 
U.  S.  102,  43  L.  Ed.  Ill,  24  Sup.  Ct.  28,  refusing  prohibition  against 
Choctaw  and  Chickasaw  Citizenship  Court,  where  such  court  had  acted 
and  certified  its  judgment  to  Dawes  commission;  Cross  v.  Superior  Court 
of  San  Francisco,  2  Cal.  App.  343,  83  Pac.  816,  prohibition  will  not  issue 
on  heir's  petition  to  prohibit  court  directing  payment  of  inheritance  tax ; 
Kilty  v.  Railroad  Commissioners,  184  Mass.  311,  68  N.  E.  236,  refusal  of 
writ  of  prohibition  to  prohibit  railroad  commissioner  issuing  certificate 
not  reviewable  where  petitioner  interested  only  as  inhabitant  of  town; 
dissenting  opinion  in  State  v.  Godfrey,  54  W.  Va.  77,  46  S.  E.  194,  major- 
ity holding  prohibition  issues  against  city  ordinance  prohibiting  gaming 
in  absence  of  charter  authorization. 

Writ  of  prohibition.    Note,  111  Am.  8t  Bep.  964. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  Ann.  Oas.  714. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Alabama  etc.  Mfg.  Co. 
V.  Riverdale  Cotton  Mills,  127  Fed.  505,  62  CCA.  295,  reciting  history 
of  litigation. 

184  U.  S.  30^-829,  46  L.  Ed.  552,  22  Sup.  Ot.  327,  WATTE  ▼.  SANTA  OBUZ. 
Bona  fide  purchasers  may  rely  on  redtals  in  bonds  that  they  were 
issued  in  conformity  with  law. 

Approved  in  County  of  Presidio  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S. 
69,  53  L.  Ed.  407»  29  Sup.  Ct.  237,  bona  fide  purchaser  relying  on  recitals 
in  bonds,  by  authorized  officers,  that  bonds  were  issued  in  virtue  of  stat* 
ute,  may  recover  thereon  in  action  against  county;  Stanley  County  v. 
Coler,  190  U.  S.  451,  47  L.  Ed.  1134,  23  Sup.  Ct.  816,  holding  recitals  in 
county  bonds  that  they  were  issued  under  North  Carolina  Code  to  pay 
railroad  subscriptions  warranted  reliance  by  bona  fide  purchasers ;  Tulare 
Irr.  Dist.  v.  Sliepard,  185  U.  S.  24,  46  L.  Ed.  784,  22  Sup.  Ct.  540,  holding 
land  owners  in  irrigation  district  cannot  defeat  bonds  reciting  com- 
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pliance  with  statute  where  issue  was  invalid  for  failure  to  give  notice 
5n  formation  of  district;  Town  of  Anrora  v.  Gates,  208  Fed.  105, 
L.  B.  A.  1915A,  910,  125  C.  C.  A.  329,  recitals  in  municipal  bonds 
that  they  were  issued  in  accordance  with  provisions  of  enabling  statute 
estops  municipality  from  denying  that  lawful  ordinance  was  passed; 
Hamilton  County  v.  Montpelier  Sav.  Bank  etc.  Co.,  157  Fed.  27,  28,  84 
CCA.  523,  recital  in  funding  bonds  that  outstanding  bonds  were  valid 
estops  county  to  deny  their  validity  in  action  on  bonds  by  bona  fid^ 
holder;  Defiance  v.  Schmidt,  123  Fed.  6,  7,  8,  59  C.  C.  A.  159,  holding 
city  estopped  by  recitals  in  bonds  issued  for  purpose  within  municipal 
authority  to  deny  that  they  were  issued  for  different  unlawful  purpose; 
Wetzell  V.  Paducah,  117  Fed.  654,  holding  city  estopped  to  deny  bond 
recitals  declaring  compliance  with  statute  made  by  mayor  and  council 
authorized  by  charter  to  make  such  investigation;  King  v.  Superior,  117 
Fed.  117,  54  C.  C.  A.  499,  holding  municipality  estopped  by  recital  in 
bonds  to  deny  provision  made  for  payment  of  such  bonds  by  tax  levy 
as  required  by  State  Constitution ;  Fairfield  v.  Rural  Independent  School 
District,  116  Fed.  841,  842,  54  C.  C.  A.  342,  holding  recitals  in  bonds  that 
same  were  issued  pursuant  to  statute  and  city  ordinance  naming  latter 
bind  city  though  ordinance  referred  to  would  show  invalidity;  Ferris 
Irrigation  District  v.  Thompson,  116  Fed.  834,  838,  54  C.  C.  A.  336,  hold- 
ing bona  fide  purchaser  of  irrigation  bonds  from  president  of  district  is 
protected  by  recitals  therein  of  compliance  with  statute ;  Hayden  v.  Town 
of  Aurora,  57  Colo.  397,  142  Pac.  186,  municipality  is  estopped  to  attack 
validity  of  bonds  for  waterworks,  in  view  of  recitals  in  ordinance  and 
bonds,  on  ground  that  ordinance  was  not  published  as  required  by  law; 
City  of  Tyler  v.  Tyler  Building  &  Loan  Assn.,  99  Tex.  9,  86  S.  W.  751, 
where  ordinance  recites  that  outstanding  bonds  are  legal  and  authorizes 
refunding  bonds,  and  bonds  recite  issuance  in  accordance  with  law,  city 
is  estopped  to  deny  validity  of  refunding  bonds  in  hands  of  innocent  pur- 
chaser, though  outstanding  bonds  were  invalid. 

Distinguished  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  369,  120 
C.  C.  A.  485,  holders  of  bonds  executed  by  private  corporation  operating 
city  waterworks  and  which  were  assumed  by  city  as  part  of  purchase  price 
of  waterworks,  and  which  contained  no  recitals  that  they  were  executed 
in  conformity  with  Constitution  or  laws  of  State,  are  charged,  as  against 
city  with  notice  of  want  of  power  in  city  to  authorize  bonds. 

City  cannot  escape  liability  on  bonds  by  fact  that  mortgage  bonds  of 
"water  company  assumed  by  city  were  included  in  refunding  scheme. 

Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  376,  377,  120 
C  C.  A.  485,  where  city  assumed  water  bonds  as  part  of  purchase  price 
of  works,  and  electors,  after  inhibition  against  incurring  indebtedness  is 
removed,  ratify  acts  of  city  in  incurring  indebtedness,  city  cannot  deny 
its  obligation  to  pay  same. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  948»  950,  979. 
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Clrenlt  Oonrt  lias  no  Jurisdiction  of  suit  lyy  holder  of  bonds  for  collec- 
tion only,  where  amount  of  daim  of  ownsr,  apart  from  claims  of  other 
owners,  is  insniUcient. 

Approved  in  Woodside  v.  Beekham,  216  U.  S.  121,  64  L.  Ed.  411,  30 
Sup.  Ct.  367,  Federal  court  has  no  jurisdiction  of  suit  by  assignee  of 
several  claims  none  of  which  is  sufficient  in  amount  to  confer  jurisdic- 
tion ;  Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co.,  172  Fed.  902,  where  insure 
ance  companies  having  paid  losses,  assign  claims  to  plaintiff,  suit  may  be 
maintained  on  those  claims  where  amount  of  each  is  sufficient;  Woodside 
V.  Vasey,  142  Fed.  619,  Circuit  Court  without  jurisdiction  of  action 
against  corporation  on  claims  under  two  thousand  dollars  assigned  to 
give  plaintiff  right  to  sue  in  Circuit  Court,  assignors  remaining  real 
owners. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Smith,  128  Fed.  4,  63 
C.  C.  A.  1,  holding  in  suit  against  land  owners  to  enjoin  interference  with 
railroad  right  of  way,  amount  in  controversy  is  right  pf  way. 

Act  of  Oalifomia  of  1893,  relating  to  refunding  of  municipal  bonds,  is 
not  void  as  special  legislation. 

Approved  in  Worthington  v.  District  Court,  37  Nev.  230,  142  Pac.  237, 
act  of  1913  requiring  one  year's  residence  to  secure  divorce,  where  par- 
ties are  not  residents  of  State,  is  not  void  as  special  legislation. 

Validity  of  statute  classifying  according  to  differences  in  popula- 
tion.   Note,  15  Ann.  Gas.  862. 

Miscellaneous.  *  Cited  in  Page  Belting  Co.  v.  Prince,  77  N.  H.  310,  312, 
91  Atl.  963,  allowing  rescission  of  contract  to  purchase  Santa  Cruz  bonds 
from  persons  purchasing  bonds  on  credit  from  city  authorized  to  sell  for 
cash  only,  making  bonds  worthless  between  them  and  maker. 

184  U.  8.  329-384,  46  L.  Ed.  569,  22  Sup.  Ct.  382,  CImASX:  y.  TITUSVILLE. 

Fourteenth  Amendment  only  req.uires  tax  to  operate  on  all  alike  under 
sa^ne  circumstances. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50  L.  Ed. 
761,  26  Sup.  Ct.  466  (affirming  Michigan  B.  B.  Tax  Cases,  138  Fed.  233), 
upholding  Pub.  Acts  Mich.  1901,  No.  173,  p.  236,  providing  for  taxation 
of  railroad  property  on  basis  of  average  rate  of  taxation  of  other  prop- 
erty; Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  151,  upholding  Mo.  Act 
of  1899,  §  5,  requiring  affidavit  of  manufacturer  of  beer  from  outside 
State  that  only  wholesome  ingredients  were  used  in  manufacture ;  People 
V.  Reardon,  184  N.  Y.  450,  112  Am.  St.  Rep.  640,  77  N.  E.  976,  upholding 
act  of  1905,  imposing  tax  on  transfer  of  stock  in  domestic  and  foreign 
corporation ;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  645,  108  N.  W.  582, 
-upholding  Laws  of  1903,  c.  315,  p.  491,  providing  for  taxation  of  railroad 
property  according  to  average  tax  on  other  property,  determined  by 
ministerial  board. 

Constitutional  limitations  on  the  power  to  impose  license  or  occupa- 
tion taxes.    Note,  129  Am.  St  Bep.  255. 
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License  tax  <m  certain  occapations  in  city  ia  tax  on  privilege  of  doing 
bnslneeB  regulated  by  amount  of  sales,  and  is  valid. 

Approved  in  Board  of  Commrs.  of  Johnson  County  ▼•  Johnson,  173 
Ind.  85,  89  N.  E.  594,  upholding  act  of  1903  authorizing  unincorporated 
banks  to  deduct  deposits  from  moneys,  credits  and  other  assets  other 
than  real  estate,  while  individuals  could  only  deduct  indebtedness  from 
credit  proper,  and  incorporated  banks  were  permitted  to  deduct  as- 
«essed  value  of  real  estate,  tangible  property,  and  indebtedness  in  fixing 
value  of  shares  taxed  to  owners;  City  of  St.  Louis  v.  United  Rys.  Co., 
263  Mo.  444,  450,  174  S.  W.  90,  92,  upholding  ordinance  imposing  quar- 
terly license  fee  for  each  car  used  in  transporting  passengers  to  amount 
of  one  mill  for  every  passenger  carried  during  preceding  quarter;  State 
V.  Parker  Distilling  Co.,  236  Mo.  279,  139  S.  W.  469,  Laws  of  1909  im- 
posing graduated  tax  on  manufacturers  and  dealers  in  liquor  based  on 
amount  of  business  transacted  does  not  violate  provision  of  Constitution 
that  taxes  shall  be  uniform;  Quong  Wing  v.  Kirkendall,  39  Mont.  69, 
101  Pac.  251,  upholding  license  tax  on  baud  laundries  excluding  women 
engaged  in  such  business  where  not  more  than  two  are  employed;  Salt 
Lake  City  v.  Christensen  Co.,  34  Utah,  44,  17  L.  B.  A.  (N.  S.)  898,  95 
Pac.  526,  upholding  ordinance,  under  statute  of  1898,  imposing  tax  on 
business,  profession,  trade  or  calling,  and  dividing  merchants  and  bank- 
ers into  twenty-two  classes  based  on  i^ount  of  capital  stock;  Postal  Tel. 
Co.  V.  City  of  Norfolk,  118  Va.  457,  87  S.  E.  556,  upholding  license  tax 
on  intrastate  business  of  telegraph  company ;  Maercker  v.  Milwaukee,  151 
Wis.  330,  Ann.  Oas.  1914B,  199.  L.  R.  A.  1915r,  1196,  139  N.  W.  201, 
upholding  ordinance  prohibiting  rendering  of  certain  substances  within 
city;  dissenting  opinion  in  Opinion  of  the  Justices,  196  Mass.  625,  85 
N.  E.  554,  majority  holding  legislature  may  impose  tax  on  sales  of  cer- 
tificates of  stock  of  domestic  and  foreign  corporations  under  Constitu- 
tion, part  2,  chapter  1,  section  1,  article  IV. 

Distinguished  in  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  45,  44  S.  E. 
380,  holding  unconstitutional  ordinance  requiring  dealers  in  oils  on  which 
license  has  not  been  paid  to  pay  license  on  two  hundred  and  fifty  dollars 
per  year. 

Grading  license  tax  according  to  volume  of  business,  or  capital  em- 
ployed.   Note,  17  L.  R.  A.  (N.  S.)  898. 

184  U.  S.  334-S42,  46  L.  Ed.  573,  22  Sup.  Ct.  391,  BOTHSOHUD  ▼.  KNIGHT. 

To  what  actions  remedy  of  attachment  may  be  given  Is  for  legislaturo 
of  State  to  decide. 

Approved  in  Bates  Machine  Co.  v.  Norton  Iron  Works,  113  Ky.  379, 
68  S.  W.  425,  plaintiff  may  attach  money  due  foreign  corporation  from 
resident  debtor  when  about  to  be  paid  and  amount  insufficient  to  satisfy 
both  obligrations;  Biggert  v.  Straub,  193  Mass.  79,  118  Am.  St.  Rep.  449, 
78  N.  E.  770,  liability  of  Massachusetts  corporation  upon  life  insurance 
policy  held  by  citizen  and  resident  of  another  State  is  property,  and 
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court  has  jtirisdietion  to  enter  decree  in  nature  of  judgment  in  rem 
against  it;  Norman  v.  Pennsylvania  Fire  Ins.  Co.,  237  Mo.  582, 141  S.  W. 
619,  garnishment  proceeding  in  another  State  without  proof  of  statutes  of 
that  State  is  no  defense  to  action  on  fire  insurance  policy. 

Writ  of  error  from  Supreme  Oonxt  rtiould  issue  to  Massacliusetts 
Superior  Ctonrt  for  review,  after  rescript  aiWrmlng  its  judgments  has  been 
sent  to  It  by  State  Supreme  Court. 

Approved  in  Wedding  v.  Meyler,  192  U.  S.  681,  48  L.  Ed.  674,  24 
Sup.  Ct.  323,  holding  writ  of  error  from  Federal  Supreme  Court  to  State 
court  is  properly  directed  to  lower  State  court  where  record  remains. 

Distinguished  in  Kentucky  v.  Powers,  139  Fed.  489,  petition  for  removal 
granted  where  on  numerous  trials  jury  shows  bias,  judgment  of  Superior 
Court  on  their  qualifications  being  final. 

Federal  question  is  sufficiently  raised  In  State  courtf  for  purpose  of 
review  by  Supreme  Court,  though  it  was  not  raised  in  court  to  which  writ 
of  error  was  directed  and  which  entered  Judgment  after  case  passed  upon 
by  State  Supreme  Court,  If  Federal  q.ue8tlon  was  raised  In  latter  court. 

Approved  in  National  Mutual  Building  etc.  Assn.  v.  Brahan,  193 
U.  S.  646,  48  L.  Ed.  828,  24  Sup.  Ct.  632,  Federal  question  properly 
presented  by  requesting  instructions  in  trial  court  claiming  constitu- 
tional right. 

Time  and  manner  of  raisipg  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
85. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note>  66  L.  B.  A.  887. 

184   U.  a  842-364,  46   L.   Ed.    580,  22    Sup.    Ot  406,    SOHOEBMAK    f  . 
ABIZONA. 

Arizona  territorial  statute  of  1887  Is  foundation  for  appointment  of 
loan  commissioners. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  110,  46  L.  Ed.  1078,  22 
Sup.  Ct.  782,  holding  Arizona  legislature  not  authorized  to  repeal  act 
of  June  26,  1890,  by  provision  that  said  act  amended  act  of  1887,  sub- 
ject to  future  territorial  legislation;  dissenting  opinion  in  Aekley  v. 
Perrin,  10  Idaho,  639,  79  Pac.  194,  majority  holding  majority  of  State 
prison  commissioners  can  hold  meeting  without  notifying  number  out- 
side jurisdiction. 

184  U.  S.  864-368,  46  L.  Ed.  385,  22  Sup.  Ot.  400,  SKANEATELB8  WATEB 
WORKS  CO.  ▼.  SKANEATEI^ES. 

Water  company  In  applying  to  village  and  filing  certificate  with  Secre- 
tary of  State  acquired  no  contract  rlgbt,  eaq^eis  or  Implied,  to  ezolnslve 
privilege  of  supplying  vlUage  with  water. 
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.  Approved  in  Fanners'  Loan  etc.  Co.  v.  Sioox  Falls,  199  U.  S.  601, 
50  K  Ed.  828,  26  Sup.  Ct.  748,  following:  rule;  Knoxville  Water  Co. 
V.  Knoxville,  200  U.  S.  37,  60  L.  Ed.  360,  26  Sup.  Ct.  224,  TiUamook 
Water  Co.  v.  Tillamook,  150  Fed.  U9,  80  C.  C.  A.  71,  and  TiUamook 
Water  Co.  v.  TiUamook,  139  Fed.  406,  407,  aU  holding  municipal  grant 
to  water  company  of  right  to  furnish  water  to  inhabitants  does  not 
preclude  city  from  furnishing  water;  Helena  Waterworks  Co.  v.  Helena, 
195  U.  S.  388,  49  L.  Ed.  248,  25  Sup.  Ct.  40,  by  conditioning  franchise 
on  company  furnishing  water  to  all  purchasers  at  agreed  rate  for  five 
years,  city  does  not  contract  not  to  maintain  waterworks  thereafter; 
Joplin  V.  Light  Co.,  191  U.  S.  157,  48  L.  Ed.  129,  24  Sup.  Ct.  44,  hold- 
ing grant  of  nonexclusive  electric  light  plant  franchise  for  twenty  years 
i*aises  no  implied  contract  that  city  will  not  engage  in  commercial  light- 
ing; Washington-Oregon  Corp.  v.  City  of  Chehalis,  202  Fed.  595,  pro- 
vision in  ordinance  granting  franchise  to  water  company  that  city  will 
not  contract  with  other  person  or  corporation  for  water  supply  during 
term  of  franchise  does  not  preclude  city  from  constructing  its  own 
waterworks ;  Town  of  Glenwood  Springs  v.  Glen  wood  Light  etc.  Co.,  202 
Fed.  681,  L.  R.  A.  19150,  438,  121  C.  C.  A.  88,  grant  of  franchise  to  com- 
pany to  supply  inhabitants  with  water  for  domestic  purposes,  and  exclu- 
sive right  to  furnish  town  with  water  for  pubUc  purposes,  does  not 
exclude  town  from  constructing  waterworks  to  supply  inhabitants  with 
water  for  domestic  purposes;  Madera  Waterworks  v.  Madera,  185  Fed. 
283,  284,  294,  article  XI,  section  19,  of  California  Constitution,  does  not 
grant,  expressly  or  by  implication,  exclusive  franchise  to  corporation 
constructing  waterworks  thereunder,  and  construction  of  competing 
works  by  city  is  not  impairment  of  contract;  Sioux  Falls  v.  Farmers' 
Loan  etc.  Co.,  136  Fed.  728,  69  C.  C,  A.  373,  grant  to  company  of 
exclusive  right  to  construct  waterworks  for  twenty  years  does  not  pre- 
clude city  from  constructing  waterworks  thereafter;  Helena  v.  Helena 
Waterworks  Co.,  122  Fed.  15,  68  C.  C.  A.  381,  holding  no  implied  con- 
tract that  city  would  not  build  waterworks  arose  from  ordinance  grant- 
ing use  of  streets  for  twenty  years  with  provision  against  exclusive 
use ;  Clark  v.  Los  Angeles,  160  Cal.  39,  116  Pac.  726,  article  XI,  section 
19,  of  Constitution,  does  not  give  existing  electric  company  exclusive 
franchise  and  city  may  establish  competing  plant;  Tampa  v.  Tampa 
Water  Works  Co.,  45  Fla.  627,  34  South.  640,  under  Const.  1885,  article 
XVI,  §  30,  reserving  right  to  city  to  regulate  water  rates  does  not 
create  contract  prohibiting  city  from  entering  into  business;  dissenting 
opinion  in  Pennsylvania  Water  Co.  v.  Pittsburg,  226  Pa.  639,  644,  75 
Atl.  951,  952,  majority  holding  city  annexing  borough  and  agreeing 
to  recognize  contracts  of  borough  for  water  supply  was  bound  by 
contract  of  borough  with  water  company  without  limit  of  time  to  sup- 
ply inhabitants  with  water,  regardless  of  whether  company  was  given 
exclusive  privil^e;  San  Francisco  y.  McGovem,  28  Cal.  App.  511,  152 
Pac.  988,  arguendo. 
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Distinguished  in  Fanners'  Loan  etc.  Co.  y.  Mayor  etc«  of  Meridian, 
139  Fed.  674,  675,  grant  of  right,  obligating  grantee  to  construct  and 
maintain  waterworks,  grantor  to  take  water  during  term,  precludes  city 
from  maintaining  waterworks;  Farmers'  Loan  eto.  Co*  v,  Sioux  Falls, 
131  Fed.  899,  where  city  without  power  to  construct  waterworks  grants 
exclusive  right  to  company,  subsequent  attempt  to  construct  water- 
works  will  be  enjoined. 

Right  of  municipality  to  establish  competing  water  plant.    Note, 
L.  R.  A.  19150,  445. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  R.  A.  82,  88. 

184  U.  8.  868-899,  46  L.  Ed.  692,  22  Sap.  Ct.  410,  DBTBOIT  V.  BETBOIT 
CITIZENS'  STREET  BT.  GO. 

Equity  has  Jurisdiction  to  enjoin  enforcement  of  ordinance  reducing 
rates  on  ground  of  multiplicity  of  suits  by  passengen. 

Approved  in  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  179,  Fed- 
eral court  has  jurisdiction  to  restrain  order  of  utility  board  requiring 
street  railway  to  resume  sale  of  six  tickets  for  twenty-five  cents  with- 
out giving  railway  hearing  on  merits;  Louisville  eto.  R.  Co.  v.  Railroad 
Com.,  157  Fed.  959,  enjoining  enforcement  of  statute  establishing  rates 
alleged  to  be  confiscatory,  where  enforcement  would  interfere  with 
operation  of  road  and  obstruct  local  and  interstate  commerce;  City  of 
El  Reno  v.  Cleveland-Trinidad  Pa  v.  Co.,  25  Okl.  661,  27  L.  R.  A.  (N.  S.) 
650,  107  Pac.  167,  enjoining  ordinance  repealing  assessing  ordinance  to 
provide  means  of  paving  city;  City  of  Galveston  v.  Mistrot,  47  Tex. 
Civ.  67,  104  S.  W.  418,  refusing  to  enjoin  alleged  violation  of  ordinance 
prohibiting  obstruction  of  sidewalks  to  avoid  multiplicity  of  actions 
where  no  property  rights  are  involved;  Hoffman  v.  Tooele  City,  42 
Utah,  356,  45  L.  R.  A.  (N.  S.)  992,  130  Pac.  62,  denying  injunction  to 
restrain  prosecutions  for  violations  of  ordinance  prohibiting  sale  of 
intoxicants,  as  appeal  from  convictions  on  ground  of  invalidity  of 
ordinance  is  adequate  remedy. 

Distinguished  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City, 
213  U.  S.  284,  58  L.  Ed.  799,  29  Sup.  Ct.  426,  denying  injunction  to 
restrain  collection  of  tax  on  ground  of  cloud  on  title,  where  tax  can 
only  be  collected  by  action  at  law  in  which  defense  of  illegality  may 
be  made;  Southern  Bell  Tel.  &  Tel.  Co.  v.  Birmingham,  211  Fed.  714, 
equity  has  no  jurisdiction  to  enjoin  subscribers  of  telephone  company 
from  refusing  to  pay  rates  fixed  by  contract  between  company  and 
city. 

State  legislature  may  authorise  municipality  to  contract  with  street 

railroad  as  to  rates  of  fares,  so  as  to  bind  future  council  ftom  altering  them. 

'Approved  in  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  661, 

664,  56  L.  Ed.  989,  941,  32  Sup.  Ct.  572,  l^l^tive.  grant  of  1886  made 
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prior  to  adoption  of  present  Constitution  of  Kentucky  in  1891  to 
telephone  company  for  use  of  streets  in  Louisville  could  not  be  revoked 
by  city  ordinance  of  1900;  Minneapolis  v.  Minneapolis  Street  Ry.  Co., 
216  U.  S.  434,  436,  64  L.  Ed.  270,  271,  30  Sup.  Ct.  118,  franchise  or- 
dinance  of  1873,  ratified  by  legislature,  granted  to  street  railway  right 
to  charge  five  cent  fares  for  fifty  years  and  ordinance  of  1907  requir- 
ing railway  to  sell  six  tickets  for  quarter  is  impairment  of  contract; 
Home  Td.  &  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  273,  274,  276,  277, 
63  L.  Ed.  182,  183,  184,  29  Sup.  Ct.  60,  charter  giving  city  authority 
to  regulate  rates  did  not  authorize  contract  by  franchise  ordinance 
establishing  rates  of  fares  for  period  of  franchise  and  subsequent  or- 
dinance establishing  rates  is  not  impairment  of  contract;  Blair  v. 
Chicago,  201  U.  S.  460,  462,  482,  60  L.  Ed.  822,  828,  836,  26  Sup.  Ct. 
427,  in  absence  of  specified  time,  grant  of  street  railway  franchise  does 
not  extend  beyond  life  of  municipality;  Cleveland  ▼•  Cleveland  City 
Ry.  Co.,  194  U.  S.  631,  636,  48  L.  Ed.  1106,  1108,  24  Sup.  Ct  766, 
accepting  ordinance  consolidating  street  railway  securing  benefit  of  five 
cent  fare  creates  contract  right  to  charge  that  fare;  Ashland  Electric 
Power  etc.  Co.  v.  Ashland,  217  Fed.  160,  ordinance  granting  electric 
company  right  to  use  streets  for  poles  and  wires,  without  limitation 
of  time  in  grant  itself  or  general  law  of  State,  is  grant  in  perpetuity 
and  city  cannot  oust  company  summarily;  Portland  Ry.  Light  etc. 
Co.  V.  Portland,  201  Fed.  126,  city  had  no  power,  under  charter  ex- 
pressly reserving  right  to  regulate  franchise^  or  right  granted,  to  con- 
tract away  by  franchise  ordinance  right  of  regulating  fares,  and  or-> 
dinance  of  1912,  regulating  fares,  is  not  void  as  impairment  of  contract; 
Omaha  Electric  Light  etc  Co.  v.  Omaha,  172  Fed.  496,  ordinance  of 
1884  granting  company  right  to  use  streets  for  poles  and  wires  for 
general  electric  light  business  did  not  grant  company  right  to  transmit 
electricity  for  heating  or  other  purposes;  Omaha  Water  Co.  v.  Omaha, 
147  Fed.  6,  7,  9, 11,  8  Ann.  Oaa.  614,  12  L.  E.  A-  (N.  S.)  736,  77  C.  C.  A. 
267,  contract  of  city,  authorized  by  legislature,  establishing  nn^TiTnum 
rates  to  be  charged  by  water  company,  in  consideration  of  construction 
of  works,  is  impaired  by  order  of  water  board  reducing  rates;  Omaha 
Water  Co.  v.  Omaha,  147  Fed.  6,  7,  9,  11,  16,  8  Ann.  Oas.  614,  12 
L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  city,  after  contracting  with  com- 
pany for  water  whereby  company  accepted  ordinance  fixing  charges, 
cannot  lower  that  rate;  Bessemer  v.  Bessemer  Waterworks,  162  Ala. 
412,  44  South.  669,  under  charter  provisions,  contract  of  city  regu- 
lating rates  for  water  supply  for  period  of  thirty  years  is  valid,  and 
subsequent  ordinance  reducing  rates  impairs  contract;  Shreveport 
Traction  Co.  v.  Shreveport,  122  La.  10,  11,  129  Am.  St.  Rep.  346,  47 
South.  43,  44,  enjoining  city  from  enforcing  ordinance  requiring  trac- 
tion company  to  issue  transfers  as  impairment  of  franchise  ordinances 
establishing  fares;  Boerth  v.  Detroit  City  Gas  Co.,  162  Mich.  663,  18 
L.  R.  A.  (V.  8.)  1197,  116  N.  W.  632,  holding  city  was  impliedly 
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authorized  to  enter  into  contraet  with  gas  company  prescribing  rates; 
People  v.  Detroit  United  Ry.  Co.,  134  Mich.  686,  104  Am.  8t  Bep.  626» 
note,  68  L.  R.  A.  746,  97  N.  W.  38,  franchise  having  been  granted,  city 
can  pass  ordinance  compelling  street-car  to  be  equipped  with  steam 
brake;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs., 
84  N.  J.  L.  480,  87  Atl.  659,  in  fixing  value  upon  which  company  is 
entitled  to  return  in  determination  of  reasonableness  of  gas  rate  estab- 
lished by  commission,  no  allowance  should  be  made  for  special  fran- 
chise not  creating  exclusive  right,  but  qualified  by  right  of  State  to  fix 
reasonable  rates;  Pioneer  Tel.  &  TeL  Co.  v.  State,  33  Okl.  728,  127 
Pac.  1075,  ordinance  of  municipality,  having  no  power  to  fix  rates, 
granting  telephone  company  right  to  use  streets  and  fixing  rates,  is  void 
as  to  rates,  and  commission  may  establish  other  rates;  City  of  Barre 
V.  Barre  &  Montpelier  etc.  Co.,  88  Vt.  313,  92  Atl.  240,  where  street 
railroad  acts  under  franchise  fixing  maximum  fare,  railroad  commis- 
sion has  no  power  under  act  of  1906  to  regulate  rates ;  Bluefield  Water- 
works etc.  Co.  V.  Bluefield,  69  W.  Va.  8,  SS  L.  R.  A.  (N.  8.)  759, 
70  S.  E.  775,  city's  power  to  regulate  rates  rests  upon  right  to  con- 
tract, and  city  cannot  impose  penalties  for  violation  of  contract,  in 
absence  of  delegation  of  such  power  by  legislature;  State  ex  rel.' 
Webster  v.  Superior  Court,  67  Wash.  42,  Ann.  Oaa.  1918D,  78,  L.  B.  A. 
19150,  287,  120  Pac.  863,  upholding  Public  UtiUties  Act  of  1911  sur- 
rendering  control  of  tel^raph  and  telephone  companies  to  commis- 
sion; Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis.  253, 
254,  152  N.  W.  890,  891,  legislative  right  to  regulate  rates  of  street 
railway  was  not  suspended  by  ordinance,  granted  under  general  stat- 
ute of  1913,  limiting  fare  to  five  cents;  City  of  Manitowoc  v.  Mani- 
towoc etc.  Traction  Co.,  145  Wla.  27,  28,  140  Am.  St.  Rep.  1056,  129 
N.  W.  930,  contract  of  city,  not.  specifically  authorized  by  State,  estab- 
lishing ten  cent  intemrban  fare  is  not  suspension  of  right  of  State  to 
regulate  such  rates;  dissenting  opinion  in  Milwaukee  Eleotrie  Ry.  etc.  Co. 
V.  Railroad  Commission,  153  Wis.  622,  626,  633,  635,  Ann.  Oas.  1915A, 
911,  L.  R.  A.  1915F.  744,  142  N.  W.  500,  501,  504,  505,  majority  holding 
city  was  not  authorized  by  legislature  to  make  contract  with  railway 
establishing  rates  and  ordinance  of  1900  was  not  contract  impaired  by 
regulation  of  railroad  commission. 

Distinguished  in  Milwaukee  Electric  Ry.  &  light  Co.  v.  Railroad 
^  Commission,  238  U.  S.  181,  59  L.  Ed.  1260,  35  Sup.  Ct.  820,  holding 
Wisconsin  Rev.  Stats.  1898,  §  1862,  did  not  authorize  city  to  make 
irrevocable  ordinance  fixing  street  car  rates,  and  refusing  to  enjoin 
enforcement  of  order  of  commission  reducing  rates;  Carroll  v.  Green- 
wich Ins.  Co.,  199  U.  S.  409,  50  L.  Ed.  249,  26  Sup.  Ct.  66,  upholding 
Iowa  Code  1897,  §  1754,  prohibiting  insurance  companies  from  agree- 
ing on  rates  or  manner  of  transacting  business;  Ozark  Bell  Tel.  Co. 
V.  Springfield,  140  Fed.  669,  bill  by  company  to  enjoin  enforcement  of 
XVin— 64 
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ordin&nce  fixing  telephone  charges  where  there  are  many  patrons,  states 
case  in  equity;  Chicago  Union  Traction  Co.  v.  Chicago,  199  Bl.  535,  536, 
65  N.  E.  466,  upholding  Chicago  Rev.  Codes,  §§  1723,  1725,  limiting  rate 
of  fare  on  street  railways  to  five  cents;  Brummitt  v.  Ogden  Water- 
works Co.,  33  Utah,  302,  93  Pac.  834,  invalidity  of  provision  estab- 
lishing rate  for  fifty  years,  unauthorized  by  legislature,  does  not  vitiate 
entire  agreement;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Com- 
mission, 153  Wis.  609,  Ann.  Gas.  1915A,  911,  L.  R.  A.  1915F,  744,  142 
N.  W.  496,  ordinance  of  1900  establishing  rates  was  not  imi)aired  by 
order  of  commission  changing  rates,  where  city  was  unauthorized  by 
legislature  to  make  contracts  establishing  rates. 

When  contract  as  to  rates  la  made,  city's  power  over  matter  Is  raa- 
pended  during  life  of  contract. 

Approved  in  Hamilton  etc.  Traction  Co.  v.  Hamilton  etc.  Transit 
Co.,  69  Ohio  St.  410,  69  N.  E.  993,  holding  city  cannot  grant  to  second 
street  railway  same  right  of  way  as  previously  granted  to  another 
street  railway. 

Distinguished  in  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S.  437, 
47  L.  Ed.  891,  23  Sup.  Ct.  532,  holding  obligation  of  contract  with 
water  company  for  supply  of  water  at  certain  prices  is  not  impaired  by 
municipal  ordinance  reducing  rates;  Elkins  v.  City  of  Chicago,  119 
Fed.  960,  holding  Federal  question  of  impairment  of  contract  not 
raised  by  action  of  council  in  adopting  committee  report  that  railway 
should  be  dispossessed  unless  franchise  renewed. 

Reservation  in  ItancbiM  ordinance  of  right  of  council  to  make  needed 
rules  and  regulations  from  time  to  time  did  not  extend  to  alteration  of 
contract  made  under  express  legislatiye  authority  establishing  rate  of  fare. 
Approved  in  Southern  Wisconsin  Ry.  Co.  v.  City  of  Madison,  240 
U.  S.  462,  60  L.  Ed.  743,  36  Sup.  Ct.  402,  holding  franchise  ordinance 
of  1892  requiring  street  railway  to  keep  certain  portion  of  street  in 
repair  and  reserving  right  of  city  council  to  make  regulations,  author- 
ized requirement  of  ordinance  of  1910  to  -pa.ve  with  asphalt;  Owensboro 
V.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  65,  66,  57  L.  Ed.  1393,  1394^ 
33  Sup.  Ct.  988,  ordinance  requiring  telephone  corporation  to  remove 
poles  and  wires  placed  in  street  under  former  ordinance  granting  right 
without  limitation  as  to  time,  or  to  pay  rental  not  required  by  original 
ordinance  is  void  as  impairment  of  contract;  Boise  Artesian  Hot  etc. 
Water  Co.  v.  Boise  City,  230  U.  S.  91,  67  L.  Ed.  1406,  33  Sup.  Ct.  997, 
ordinance  of  1906  requiring  monthly  rental  of  three  hundred  dollars 
for  use  of  streets  from  water  company,  successor  to  company  receiving 
franchise  to  use  streets  under  ordinance  of  1889,  is  impairment  of 
contract;  Birmingham  Waterworks  Co.  v.  Birmingham,  211  Fed.  504, 
505,  506,  608,  609,  ordinance,  authorized  by  legislature,  granting  com- 
pany right  to  furnish  water,  for  thirty  years  and  fixing  absolute  rate 
to  be  charged  during  term  of  contract  authorizes  company  to  charge 


lOU  DETROIT  V.  DETROIT  ETC.  RY.  CO.    184  U.  S.  36S-399 

prescribed  rate  for  thirty  years;  Town  of  New  Decatnr  v.  American 
Telephone  etc.  Co.,  176  Ala.  555,  562,  Ann.  Gaa.  1915A,  875,  58  South. 
633,  635,  bill  by  telephone  company  against  town  ailing  that  ordi- 
nanee  of  1904  requiring  removal  of  poles,  wires  and  fixtures  from 
street  impairs  contract  of  franchise  ordinance  of  1898  states  cause  of 
action;  Murphy  v.  Worcester  Consol.  St.  Ry.  Co.,  199  Mass.  290,  85 
N.  E.  511,  restrictions  requiring  half  fare  for  children  attending  school 
in  Worcester,  imposed  by  town  of  Clinton  in  grant  of  location  accepted 
by  company  is  binding  upon  its  successor;  Town  of  Haines  y.  Eastern 
Oregon  L.  &  P.  Co.,  76  Or.  406,  149  Pac.  88,  denying  injunction  to  re- 
strain installation  of  electric  meters  by  successor  to  gas  company 
accepting  franchise  ordinance  providing  in  one  clause  for  flat  rate  and 
in  another  clause  for  maximum  rate  in  case  meters  were  installed; 
Texarkana  Gas  etc.  Co.  v.  Texarkana,  58  Tex.  Civ.  113,  123  S.  W.  215, 
franchise  granting  to  railway  use  of  street  for  poles  and  wires  cannot 
be  impaired  by  subsequently  imposing  license  fee  as  rental  for  use  of 
streets;  Garey  v.  St  Joe  Mining  Co.,  32  Utah,  528,  12  L.  B.  A.  (N.  S.) 
654,  91  Pac.  380,  Session  Laws  of  1903,  authorizing  two-thirds  majority 
of  stockholders  to  amend  articles  of  incorporation  against  consent  of 
minority  making  nonassessable  full  paid  capital  stock  assessable,  is 
impairment  of  contract;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co., 
88  Wash.  573,  574,  153  Pac.  369,  laws  providing  for  improvement  of 
rivers  and  streams  to  render  them  navigable  for  floating  logs  and 
authorizing  improvers  to  establish  reasonable  rates  for  driving  logs 
within  prescribed  limit,  leaves  question  of  reasonableness  to  court; 
Tacoma  v.  Boutelle,  61  Wash.  444,  112  Pac.  664,  street  railway  fran- 
chise reserving  right  to  council  to  protect  interests  of  city  and  provid- 
ing minimum  service,  is  not  impaired  by  ordinance  requiring  five 
minute  service;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  194, 
arguendo. 

Distinguished  in  New  York  Electric  lines  Co.  v.  Empire  City  Sub- 
way Co.,  235  U.  S.  192,  Ann.  Oaa.  1915A,  906,  59  L.  Ed.  191,  35  Sup. 
Ct.  72,  revocation  in  1906  of  city's  permission  to  use  streets  of  New 
York  for  electric  poles  and  vdres  granted  in  1883,  but  not  made  use 
of,  was  not  impairment  of  contract;  Southern  Bell  Tel.  A  Tel.  Co.  v. 
Birmingham,  211  Fed.  713,  ordinance  repealing  prior  ordinance  pur- 
porting to  make  effective  ultra  vires  contract  between  city  and  tele- 
phone company  fixing  rates  to  subscribers  for  term  of  years,  without 
substituting  other  rates  did  not  impair  contract;  Home  Tel.  &  Tel.  Co. 
V.  Los  Angeles,  155  Fed.  563,  575,  576,  578,  579,  city  by  franchise 
ordinance  fixing  maximum  rates  to  be  charged  by  telephone  company 
did  not  surrender  right  to  regelate  rates  for  fifty  year  term  of  fran- 
chise; Public  Service  Ry.  Co.  v.  Board  of  Public  Utility  Commrs.,  82 
N.  J.  L.  314j  81  Atl.  1118,  contract  right  of  ordinance  granting  com- 
pany right  to  operate  street  railway  and  providing  for  system  of 
transfers,  subject  to  future  regulations  of  board,  is  not  impaired  by 
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subseqaent  ordinance  requiring  railroad  to  give  transfers  allowing  pas- 
senger privilege  of  transferring  at  connecting  or  intersecting  points; 
State  ex  rel.  Webster  v.  Superior  CTonrt,  67  Wash.  60,  Ann.  Oas.  191SD, 
.78,  L.  B.  A.  19160,  287,  120  Pac.  866,  where  power  to  fix  rates  is  xe- 
""served  by  State,  ordinance  granting  franchise  to  telephone  company 
and  fixing  rates  is  not  binding  on  State  as  contract. 

Power  of  municipality,  apart  from '  contract,  to  regulate  public 
service  rates.    Note,  83  L.  B.  A.  (N.  8.)  761. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  263,  273,  276,  279. 

Corporation  may  take  franchises  or  other  property,  title  to  which  does 
not  expire  with  corporation  itself. 

Approved  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  71, 
57  L.  Ed.  1395,  33  Sup.  Ct.  988,  grant  to  telephone  compajiy  and  its 
assigns  of  right  to  use  streets  passed  to  present  consolidated  company 
whose  life  by  express  action  of  stockholders  is  two  hundred  years; 
Omaha  Water  Co.  v.  Omaha,  147  Fed.  9, 15,  8  Ann.  Oas.  614, 12  L.  R.  A. 
(N.  S.)  736,  77  C.  C.  A!  267,  mortgage  of  property  of  water  company 
and  foreclosure  thereof,  passes  to  purchaser  right  to  collect  rates  speci- 
fied in  contract  between  city  and  company;  State  ex  rel.  County  Atty. 
V.  Des  Moines  City  Ry.  Co.,  159  Iowa,  277,  292,  301,  307,  140  N.  W. 
445,  451,  454,  457,  franchise  to  street  railway  was  not  in  perpetuity, 
nor  for  life  of  original  grantee,  but  was  for  period  of  thirty  years, 
during  which  it  was  exclusive,  or  was  ambiguous  subject  to  explanation 
by  parol;  Detroit  v.  Detroit  United  Ry.  Co.,  172  Mich.  160,  163,  137 
N.  W.  651,  652,  franchises  of  street  railway  were  not  extended  by  or- 
dinance of  1906,  but  expired  on  dates  at  which  contractual  relations 
of  parties  ended;  Lancaster  County  v.  Lincoln  Auditorium  Assn.,  87 
Neb.  95,  127  N.  W.  229,  lease  of  real  estate  to  corporation  authorized 
to  purchase  real  estate  in  fee  simple  is  not  void  because  extending 
five  years  beyond  corporate  existence  of  lessee;  Minneapolis  v.  Minne- 
apolU  Street  Ry.  Co.,  215  U.  8.  430,  64  L.  Ed.  269,  30  Sup.  Ct  118, 
arguendo. 

Distinguished  in  Calder  v.  Michigan,  218  U.  8.  600,  64  L.  Ed.  1168, 
31  Sup.  Ct.  122,  franchise  of  corporation  to  furnish  water  8upi)ly  sub- 
ject to  reserved  right  of  repeal  is  not  extended  after  exercise  of  right 
of  repeal  by  mortgage  on  franchise;  Omaha  Elec.  Light  etc.  Co.  v. 
Omaha,  179  Fed.  461,  102  C.  C.  A.  601,  construing  ordinance  granting 
electric  light  company  franchise  to  use  streets  for  poles  and  wires  as 
limited  to  period  of  corporate  life  of  company,  not  as  perpetual  grant. 

Power  of  board  to  appoint  officer  or  make  contract  for  term  extend- 
ing beyond  its  own.    Note,  29  L.  R.  A.  (N.  8.)  652. 

Miscellaneous.  Cited  in  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  609, 
93  C.  C.  A.  604,  dismissing  appeal  from  order  granting  injunction  where 
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party  directly  affected  by  order  is  not  made  party  to  appeal  nor  detached 
by  summons  and  severance. 

184   U.  8.  39&-416,  46   L.  Ed.  619,  22  Sap.  Ot.  384,  WILSON  Y.  STAK- 


Wlth  xef  erenoe  to  remedy,  tliere  Is  ordinarily  no  obligatloa  arising. 
Approved  in  Waggoner  v.  Flack,  188  U.  S.  603,  604,  605,  47  L.  Ed.  613, 
23  Sup.  Ct.  349,  holding  obligation  of  contract  with  purchaser  of  public 
lands  not  violated  by  Texas  Laws  of  1897,  repealing  act  denying  remedy 
of  forfeiture  for  nonpayment  of  interest. 

State  decisions  construing  local  statutes  are  binding  on  Federal  courts. 
Approved  in  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  S.  244,  50  L.  Ed. 
173,  26  Sup.  Ct.  23,  Supreme  Court  follows  State  court's  interpretation 
of  statute  deciding  that  city  cannot  contract  away  right  to  fix  water  rate ; 
Citizens'  Bank  v.  Parker,  192  U.  S.  86,  48  L.  Ed.  356,  24  Sup.  Ct.  186, 
holding  contract  exemption  of  capital  stock  of  Citizens'  Bank  secured  by 
charter  of  1836  included  exemption  from  tax  for  carrying  on  business; 
Theological  Seminary  v.  Illinois,  188  U.  6.  674,  47  L.  Ed.  649,  23  Sup.  Ct. 
388,  following  State  decision  that  charter  exemption  of  property  belong- 
ing or  appertaining  to  theological  seminary  does  not  include  rented  prop- 
erty not  used  for  school  purposes ;  Waggoner  v.  Flack,  188  U.  S.  601,  47 
L.  Ed.  612,  23  Sup.  Ct.  348,  holding  obligation  of  contract  with  purchaser 
of  public  lands  not  violated  by  Texas  laws  of  1897,  repealing  act  denying 
remedy  of  forfeiture  for  nonpayment  of  interest ;  Towson  v.  Denson,  74 
Ark,  307,  86  S.  W.  662,  upholding  Kirby's  Dig.,  §  5057,  providing  that 
payer  of  taxes  on  unindosed  land  seven  years,  three  of  which  subsequent 
to  act,  deemed  to  have  possession. 

Statute  of  Texas  of  1897  changing  mode  of  procedure  in  respect  to  pur- 
chasers in  default  does  not  impair  contract  rights  under  statute  of  1879. 

Approved  in  Minneapolis  v.  Minneapolis  Street  Ry.  Co.,  215  U.  S.  436, 
54  L.  Ed.  271,  30  Sup.  Ct.  118,  franchise  of  Minneapolis  street  railway 
secured  to  it  contract  right  to  charge  five  cent  fares  for  fifty  years  from 
1873,  and  ordinance  of  1907  requiring  company  to  sell  six  tickets  for 
quarter  is  void;  Bemheimer  v.  Converse,  206  U.  S.  531,  51  L.  Ed.  1174, 
27  Sup.  Ct.  755,  statute  of  Minnesota  of  1899  for  enforcement  of  stock- 
holders' liability  under  which  liability  can  be  enforced  by  receiver  without 
State  repealing  prior  act  under  which  stockholders'  liability  could  not  be 
so  enforced  is  not  void  as  impairment  of  contract;  Aikins  v.  Kingsbury, 
170  Cal.  680,  151  Pac.  147,  act  of  1889  providing  for  forfeiture  of  school 
land  by  purchaser  for  failure  to  pay  arrears  of  principal  or  interest  for 
^ve  years,  but  giving  six  months  instead  of  twenty  days  to  redeem,  is  not 
impairment  of  contract. 

Due  process  is  afforded  litigants  if  they  have  opportunity  to  be  heard 
hefore  final  judgment. 

Approved  in  Consolidated  Rendering  Co.  v.  Vermont,  207  U.  S.  551, 
552, 12  Ann.  Gas.  658,  52  L.  Ed.  335,  28  Sup.  Ct.  178^  statute  of  Vermont 
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of  1906,  providing  for  production  of  books  and  papers  by  corporations^ 
is  not  denial  of  due  process. 

184  XT.  8.  416-426,  46  Ii.  Ed.  619,  22  Sup.  Ot.  428,  XTNITBD  STATES  ▼.  UO 
GRANDE  DAM  &  IBBIOATION  OO. 

On  appeal  In  eq.nlt7,  whole  case  Is  before  appellate  couxt. 

Approved  in  Hitz  v.  Jenks,  186  U.  S.  170,  46  L.  Ed.  857,  22  Sup.  Ct. 
604,  holding  where  court  recited  in  decree  allowance  of  appeal,  such 
allowance  removed  whole  cause  to  appellate  court ;  Miocene  Ditch  Co.  ▼• 
Moore,  150  Fed.  493,  80  C.  C.  A.  301,  order  striking  out  amendment  and 
setting  aside  decree  settling  property  rights  brought  in  by  amendment  is 
appealable;  Mossberg  v.  Nutter,  124  Fed.  967,  60  C.  C.  A.  98,  holding 
dismissal  of  appeal  warranted  by  request  of  trial  judge  for  return  of 
record  in  patent  suit  because  of  newly  discovered  evidence. 

Distinguished  in  Smith  v.  Simpson,  140  Fed.  713,  72  C.  C.  A.  92,  brief 
in  appellate  court  containing  irrelevant  matter  including  disrespectful 
references  to  trial  court  will  be  stricken  from  file. 

Where  absence  of  evidence  of  material  character  In  record  is  due  to 
action  of  trial  court  in  not  giving  government  time  to  prepare  its  case, 
decree  will  be  reversed  with  orders  to  allow  both  parties  to  adduce  further 
evidence. 

Approved  in  Rio  Grande  Dam  &  Irr.  Co.  v.  United  States,  215  U.  S.  268, 
54  L.  Ed.  192,  30  Sup.  Ct.  97,  granting  permission  to  file  supplemental 
complaint,  upon  remand  with  orders  to  allow  both  sides  to  adduce  further 
evidence,  was  within  discretion  of  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  522. 

184  XT.  S.  426-432,  46  L.  Ed.  623,  22  Sup.  Ot.  426,  BOOTH  V.  ILLINOIS. 

Oonrts  will  refuse  to  interfere  with  statute  enacted  to  protect  public 
morals,  unless  it  la  clearly  infringement  of  fundamental  rights. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  368,  60  L.  Ed. 
691,  36  Sup.  Ct.  379,  upholding  statute  of  Florida  imposing  special  license 
taxes  on  merchants  using  profit-sharing  coupons  and  trading  stamps; 
Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  202,  57  L.  Ed.  187,  33 
Sup.  Ct.  44,  statute  of  Mississippi  of  1908  prohibiting  sale  of  malt  liquors, 
whether  intoidcating  or  not,  as  applied  to  sales  of  Poinsetta  by  dealer 
in  Tennessee;  Rosenthal  v.  New  York,  226  U.  S.  270,  Ann.  Gas.  1914B, 
71,  57  L.  Ed.  216,  33  Sup.  Ct.  27,  upholding  provision  of  Penal  Code  of 
New  York  prohibiting  junk  dealers  from  buying  wire  or  copper  used  by 
or  belonging  to  railroad,  telegraph  or  telephone  company  without  ascer- 
taining whether  seller  has  right  to  sell ;  Murphy  v.  California,  225  U.  S. 
629,  41  L.  R.  A.  (N.  S.)  153,  56  L.  Ed.  1232,  32  Sup.  Ct.  697,  upholding 
ordinance  of  South  Pasadena  of  1908  prohibiting  keeping  of  billiard- 
halls  for  hire,  except  in  case  of  hotels  having  twenty-five  rooms  or  more; 
Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  568,  55  L.  Ed.  339,  31  Sup. 
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Ct.  269,  upholding  statute  of  Iowa  of  1898,  providing  that  acceptance  of 
benefits  after  injury  under  contracts  of  relief  benefit,  or  indemnity  en- 
tered into  by  railway  before  injury,  shall  not  be  defense  to  action  for 
injuries  by  employee;  Kidd  etc.  Co.  v.  Musselman  Grocer  Co.,  217  U.  S. 
472,  54  L.  Ed.  846,  30  Sup.  Ct.  606,  upholding  Michigan  Sales  in  Bulk 
A.ct  of  1906  similar  to  that  of  Connecticut  of  1903;  Lemieux  v.  Young, 
211  U.  S.  496,  53  L.  Ed.  300,  29  Sup.  Ct.  174,  upholding  law  of  Connec- 
ticut of  1903  regulating  sales  of  entire  stock  in  trade  to  prevent  fraud 
on  creditors^  Otis  v.  Parker,  187  U.  8.  607,  609,  610,  47  L.  Ed.  S27,  328,  23 
Sup.  Ct.  170,  171,  upholding  Cal.  Const.,  art.  IV,  §  26,  avoiding  all  con- 
tracts for  sale  of  shares  of  corporate  stock  on  margin ;  Wiseman  v.  Tan- 
ner, 221  Fed.  701,  upholding  act  of  Washington  of  1914  prohibiting 
employment  agency  from  demanding  or  receiving  fee  for  furnishing  em- 
ployment or  information  leading  thereto;  Mutual  Film  Co.  v.  Industrial 
Commission,  215  Fed.  141,  upholding  Act  of  Ohio  of  1913  requiring  cen- 
sorship of  motion  picture  films;  Ware  v.  Pearsons,  173  Fed.  881,  98 
C.  C.  A.  364,  denying  recovery  in  action  for  commissions  advanced  in 
grain  transactions  under  contracts  executed  in  Chicago  in  violation  of 
section  130  of  Criminal  Code  of  Illinois;  Logan  &  Bryan  v.  Postal  Tel. 
etc.  Co.,  157  Fed.  579,  upholding  statute  of  Arkansas  declaring  dealings 
in  futures  on  margin  gambling  and  prohibiting  them  within  its  borders; 
Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  526,  534,  8 
Ann.  Gas.  997,  78  C.  C.  A.  199,  upholding  act  of  Kentucky  of  March  26, 
1906,  creating  racing  commission  with  power  to  regulate  running  races  ex- 
cept certain  State  fair  races ;  Young  v.  Lemieux,  79  Conn.  441, 129  Am.  St. 
Rep.  193,  8  Ann.  Gas.  462,  20  L.  B.  A.  (N.  8.)  160,  65  Atl.  439,  upholding 
act  of  1903  regelating  sales  of  entire  stock  in  trade  to  prevent  fraud  on 
creditors;  People  v.  Weiner,  271  111.  78,  110  N.  E.  872,  provision  of  act 
of  1915,  prohibiting  use  of  second-hand  material  in  mattresses,  quilts  or 
comforters  manufactured  for  sale  cannot  be  upheld  as  regulation  to  pre- 
vent fraud  in  sale  of  goods,  but  provision  of  act  of  1915  requiring  steril- 
ization of  such  material,  when  so  used,  is  valid;  Hirth-Krause  Co.  v. 
Cohen,  177  Ind.  7,  Ann.  Gaa.  1914G,  708,  97  N.  E.  3,  upholding  act  of 
1909  prohibiting  sales  of  merchandise  or  goods  in  bulk  except  on  certain 
prescribed  conditions  as  to  inventory  and  notice  to  creditors;  State  v.. 
Fairmont  Creamery  Co.,  153  Iowa,  708,  42  L.  R.  A.  (N.  S.)  821,  133 
N.  W.  898,  upholding  act  of  1907  prohibiting  purchasers  of  dairy 
products,  'poultry,  e^gs,  or  grain  from  discriminating  between  different 
localities  as  to  prices  paid ;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  375, 
33  L.  R.  A.  (N.  S.)  706, 108  N.  W.  914,  upholding  statute  making  railroad 
liable  for  injuries  to  employee  caused  by  negligence  of  fellow-servant, 
regardless  of  contract  of  insurance,  relief,  benefit  or  indemnity  entered 
into  prior  to  injury;  State  v.  Durein,  70  Kan.  34,  80  Pac.  994,  upholding 
constitutional  amendment  making  grant  of  permit  to  manufacture  or 
sell  intoxicants  discretionary  with  probate  judge ;  Purity  Extract  etc.  Co. 
V.  Lynch,  100  Miss.  659,  56  South.  317,  upholding  act  of  1908  prohibiting 
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sale  of  nonintozicating  malt  liquors  within  State;  State  t.  Smith,  233  Mo. 
266,  S3  L.  B.  A.  (N.  8.)  179, 135  S.  W.  471,  upholding  act  of  1901  making 
it  misdemeanor  to  practice  medicine  or  surgery  or  treat  sick  persons 
without  license,  though  construed  to  include  those  who  treat  sick  without 
use  of  medicine  or  surgery;  State  v.  Miner,  233  Mo.  333,  135  S.  W.  487, 
upholding  act  of  1907  prohibiting  bucket-shops  wherein  pretended  sales 
and  purchases  of  certain  commodities  are  made;  Wheeler  &  Motter  Mere. 
Co.  V.  Moon,  49  Mont.  313,  141  Pae.  668,  upholding  bulk  sales  law  of 
Montana  of  1907;  Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev.  603, 135 
Pac.  615,  upholding  law  of  1912  providing  that  no  contract  of  employ- 
ment, insurance,  relief,  benefit  or  indemnity  nor  acceptance  of  benefit 
under  such  contract  shall  constitute  defense  to  action  for  personal  -in- 
juries by  employee;  People  v.  Charles  Schweinler  Press,  214  N.  Y.  407, 
Ann.  Gas.  1916D,  1069,  108  N.  E.  642,  upholding  law  prohibiting  employ- 
ment of  women  in  factory  before  6  oVlock  in  morning  or  after  10  oVlock 
in  evening;  Noble  v.  Ft.  Smith  Wholesale  Grocery  Co.,  34  Okl.  667,  46 
L.  R.  A.  (N.  S.)  455,  127  Pac.  16,  upholding  bulk  sales  law  of  Oklahoma 
of  1908;  Motlow  v.  State,  125  Tenn.  582^585,  587,  145  S.  W.  186,  187, 
188,  upholding  act  of  1909  prohibiting  manufacture  for  sale  of  intoxicate 
ing  liquor,  including  vinous,  spirituous  or  malt  liquors,  except  alcohol  of 
not  less  than  188.proof ;  Pennell  v.  State,  141  Wis.  39,  123  N.  W.  116, 
upholding  statute  of  1898  prohibiting  sale  of  spirituous,  malt,  ardent  or 
intoxicating  liquors  in  no  license  territory,  and  holding  sale  of  fermented 
malt  liquor  was  violation  of  statute;  dissenting  opinion  in  Bracey  v. 
Darst,  218  Fed.  498,  majority  holding  act  of  West  Virginia  of  1913, 
known  as  blue  sky  law,  relating  to  sales  of  stocks,  bonds  and  debentures 
within  State,  is  void;  dissenting  opinion  in  Eidge  v.  Bessemer,  164  Ala. 
622,  26  L.  R.  A.  (N.  8.)  394,  51  South,  254,  majority  holding  ordinance 
prohibiting  keeping  of  intoxicants  at  places  where  drinks  or  beverages  are 
sold  is  void;  dissenting  opinion  in  Wright  v.  Hart,  182  N.  Y.  350,  2 
L.  R.  A.  (N.  S.)  S38,  75  N.  E.  411,  majority  holding  void  Laws  1902, 
c.  528,  p.  1249,  providing  sale  other  than  in  ordinary  course  of  business 
void  against  seller's  creditors  unless  five  days'  notice  given  with  inventory. 
Distinguished  in  State  v.  Ramseyer,  73  N.  H.  36,  58  Atl.  961,  holding 
void  Laws  1899,  c.  60,  §§1,  2,  p.  298,  prohibiting  giving  away  trading 
stamps  with  purchase  of  merchandise;  dissenting  opinion  in  Wiseman  v. 
Tanner,  221  Fed.  709,  710,  majority  upholding  act  of  State  of  Washing- 
ton of  1914  prohibiting  employment  agency  from  receiving  fee  for  fur- 
nishing employment  or  information  leading  to  such  employment. 

Judicial  inquiry  into  wisdom  or  policy  of  statute  or  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Gas.  671. 

BUnols  Orlminal  Code,  section  130,  problbitlng  option  to  buy  futures,  is 
▼aud. 

Approved  in.  State  v.  McGinnis,  138  N.  C.  727,  51  S.  K  51,  following 
rule;  Ah  Sin  v!  Wittman,  198  U.  S.  506,  49  L.  Ed.  1145,  25  Sup.  Ct.  756, 
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upbolding  ord'*nanoe  making  it  unlawful  to  visit  barricaded  room  where 
gambling  implements  exposed  to  view;  In  re  Finley,  1  CaL  App.  200,  81 
Pac.  1042,  upholding  Pen.  Code,  ^246,  imposing  death  penalty  where  one 
serving  life  sentence  in  State  prison  commits  assault  with  deadly  weapon ; 
Weare  Commission  Co.  v.  People,  209  111.  546,  70  N.  E.  1082,  upholding 
1  Starr  &  C.  Ann.  Stats.  1896,  c.  38,  par.  262,  making  it  unlawful  to 
maintain  ofBce  where  pretended  buying  or  selling  on  mai^n  may  be  con- 
ducted ;  People  v.  Lochner,  177  N.  Y.  149,  69  N.  E.  374,  upholding  Laws 
1897,  p.  485,  limiting  hours  of  bakery  employees  to  sixty  per  week  and 
ten  per  day. 

184  U.  8.  432-Ml,  46  L.  Ed.  627,  22  Bop.  Ot  997,  OOODBIOH  ▼.  DETROIT. 

Notice  to  property  owners  of  resolution  fixing  gross  amount  of  assess- 
ment Is  not  necessary  where  statute  provides  for  hearing  on  apportionment. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427,  430, 
60  L.  Ed.  1079, 1080, 36  Sup.  Ct.  647,  in  supplemental  proceeding  to  assess 
certain  lands  for  benefits  of  street  widening,  refusal  to  reopen  original 
proceeding,  including  condemnation  and  assessment  of  benefits  and  re- 
quiring notice  to  property  owners  within  district  benefited,  was  not  de- 
nial of  due  process;  Londoner  v.  Denver,  210  U.  S.  378,  52  L.  Ed.  1109, 
28  Sup.  Ct.  708,  city  charter  authorizing  finding  by  council,  without  notice 
to  land  owners,  that  proper  petition  was  filed  for  making  street  improve- 
ment, is  not  denial  of  due  process  where  hearing  upon  assessment  itself 
is  afforded ;  Schaef er  v.  Werling,  188  U.  S.  518,  47  L.  Ed.  672,  23  Sup.  Ct. 
450,  upholding  ''Barrett  Law''  of  Indiana  of  1899  for  assessing  cost  of 
improvements  against  abutting  property  aocording  to  frontage;  Brook  v. 
Oakland,  160  Cal.  429,  430,  117  Pac.  435,  act  of  1911  authorizing  city 
council  to  create  sewer  district  for  special  taxation  to  pay  bonds  for  con- 
struction of  sewer  without  providing  hearing  to  persons  interested  on 
question  of  limits  of  district  and  exclusion  of  property  therefrom  if  not 
benefited,  denies  due  process;  Londoner  v.  Denver,  52  Colo.  25,  119  Pac. 
159,  municipality  was  authorized  to  create  park  district  and  make  assess- 
ments ui)on  land  benefited,  and  property  owner  is  entitled  to  hearing 
only  upon  apportionment  of  tax;  Manners  v.  Waterbury,  86  Conn.  575, 
576,  86  Atl.  15,  owner  of  property  not  touching  proposed  new  highway  is 
not  entitled  to  notice  of  proceedings  to  survey  street,  but  assessment  of 
benefits  without  notice  was  void ;  State  v.  Seehom,  246  Mo.  584, 151  8.  W 
728,  729,  on  appeal  from  decision  in  supplemental  proceeding  to  assess 
for  benefits  certain  lands  erroneously  assessed  or  omitted  in  original  pro- 
ceeding, including  condemnation  and  assessment,  writ  of  prohibition  is 
granted  to  prevent  circuit  judge  from  retrying  question  of  amount  of 
damages  awarded  to  owners  of  property  condemned;  Durkee  v.  Barre,  81 
Vt.  537,  71  Atl.  821,  law  of  1906  authorizing  city  council  to  determine 
without  notice  to  property  owner?/  whether  paving  of  certain  street  is  for 
public  good  is  not  denial  of  due  process  where  notice  is  required  for  mak* 
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ing  of  assessment;  Adams  v.  Roanoke,  102  Va.  64,  45  S.  E.  885,  upholding 
under  acts  of  1896  and  1900,  adopting  frontage  mle. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oa&  1913A»  666. 

184  V.  &  441-460,  46  L.  Ed.  632,  22  8ap.  Ct.  422,  UNITED  8TATE8  ▼. 
MARTINEZ. 

Unexplained  delay  of  seven  yean  amonnta  to  walTer  of  claim  for 
pecuniary  Judgment. 

Approved  in  Sena  ▼.  United  States,  189  U.  S.  241, 47  L.  Ed.  791, 23  Sup. 
Ct.  599,  holding  Court  of  Private  Land  Claims  cannot  confirm  Spanish 
land  grant  where  grantee's  descendants  abandoned  possession  nine  years 
before  Mexican  treaty,  never  regaining  same. 

Claimant  to  Mexican  land  grant  seeking  to  confirm  tftle,  under  act  of 
1891,  is  sabject  to  condition  of  recognizing  yalidlty  of  grants  within  claim 
by  United  States  and  recoyering  specified  price  tlieref  or. 

Distinguished  in  Richardson  v.  Ainsa,  218  U.  S.  298,  64  L.  Ed.  1047,  31 
Sup.  Ct.  23  (affirming  11  Ariz.  364,  95  Pac.  104),  while,  under  act  of  1891, 
claimant  of  Mexican  land  grant  in  Gadsden  Purchase  presenting  claim 
to  Court  of  Claims  does  so  on  condition  of  recognizing  validity  of  grants 
of  lands  within  his  grant  by  United  States  and  recovery  of  specified 
price,  in  suit  by  government  to  set  aside  grant  to  which  title  was  per- 
fected before  treaty,  patents  issued  by  government  to  lands  within  bound- 
aries of  his  grant  are  void. 

184  U.  S.  450-496,  46  L.  Ed.  698,  22  Sap.  Ot.  354,  03BIEN  ▼.  WHEELOCK. 

Court  refuses  to  assent' to  doctrine  of  legislation  by  estoppel  by  en- 
forcing void  law  as  to  certain  parties. 

Approved  in  Sellers  v.  Cox,  127  Ga.  252,  56  S.  E.  286,  taxpayer  is  not 
estopped  by  accepting  benefits  under  invalid  law  creating  school  district 
to  question  validity  of  law  as  to  future  expenses  to  be  incurred  in  opera- 
tion of  schools. 

Distinguished  in  Shepard  v.  Barron,  194  U.  S.  669,  570,  571,  48  L.  Ed. 
1121, 1122,  24  Sup.  Ct.  737,  petitioners  for  street  work  recognizing  justice 
of  assessment  will  not  then  be  heard  to  object  because  levied  according 
to  frontage  rule. 

Estopx)el  of  property  owner  to  attack  validity  of  special  assessment. 
Note,  Ann.  Gas.  1915B,  753. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ajul  Gas.  181. 

Under  State  construction  of  Constitution,  Illinois  act  of  1871  was  void 
and  lands  intended  to  be  benefited  could  not  be  assessed  to  pay  bonds  issued 
under  such  act. 

Approved  in  George  A.  Shaw  &  Co.  v.  Cleveland  etc.  Ry.  Co.,  173  Fed. 
749,  97  C.  C.  A.  520,  following  State  court's  construction  of  State  Con- 
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stitution  as  to  rights  arising  after  such  construction  and  holding  statute 
of  Ohio  giving  absolute  lien  to  subcontractor  upon  property  of  railroad 
for  supplies  or  materials  furnished  for  its  construction  at  instance  of  con- 
tractor and  contrary  to  contract  between  owner  and  contractor  is  void 
as  abridgment  of  liberty  of  contract;  Frank  v.  Butler  Co.,  139  Fed.  125, 
71  C.  C.  A.  571,  where  Constitution  provides  for  county  bonds  to  aid 
railroad,  State  auditor  to  certify  bond,  failure  to  have  certification  makes 
bond  nonenf orceable ;  Drainage  Commission  v.  National  Contracting  Co., 
133  Fed.  786,  under  Act  La.  1896,  No.  114,  p.  162,  creating  drainage  com- 
mission to  provide  drainage  system,  commission  could  not  consent  to 
substitution  of  cheaper  material  than  contract  called  for;  dissenting  opin- 
ion in  Deposit  Bank  v.  Frankfort,  191  U.  S.  523,  48  L.  Ed.  286,  24  Sup. 
Ct.  163,  majority  holding  Federal  decree  based  on  effect  of  State  judg- 
ment enjoining  like  taxes  is  conclusive  while  it  remains  in  force. 

Land  owners  herein  received  no  benefits  from  Insufficient  levee  so  as  to 
antborlze  recovery  In  suit  to  enforce  assessments  made  under  Invalid  Illinois 
act  of  1871,  on  theory  of  Implied  contract. 

Approved  in  Snouffer  &  Ford  v.  Tipton,  150  Iowa,  76,  Ann.  Oas.  1912D, 
414,  129  N.  W.  347,  contractor  for  street  paving  cannot  bring  action  of 
quantum  meruit  to  recover  value  of  pavement  on  theory  that  failure  to 
comply  substantially  with  terms  of  contract  was  fault  of  city  in  not 
pointing  out  defects ;  Boeder  v.  Robertson,  202  Mo.  535,  100  S.  W.  1089, 
where  foreign  corporation  sells  goods  within  State  without  complying 
with  statute  and  subsequently  conveys  title  to  purchaser  with  notice  of 
facts,  purchaser  of  title  cannot  recover  from  purchaser  of  goods  as  for 
conversion  until  payments  made  by  latter  have  been  returned ;  Young  v. 
Gaus,  134  Mo.  App.  173, 113  S.  W.  737,  officers  of  corporation  transacting 
business  within  State  without  complying  with  law  relating  to  foreign  cor- 
porations and  making  note  to  corporation  which  is  transferred  to  bona 
fide  purchaser  are  estopped  to  assert  invalidity  of  note  as  defense  in  suit 
on  note. 

Laclies  depend  not  on  mere  lapse  of  time,  but  change  of  situation  ren- 
dering It  inequitable  to  afford  relief. 

Approved  in  United  States  v.  One  Case  Chemical  Compound,  203  Fed. 
65,  where  imported  Citroline  is  seized  and  sold  for  undervaluation  upon 
mistake  of  fact,  not  discovered  until  decision  of  infringement  suit  hold- 
ing Citroline  is  not  lonone,  delay  for  five  years  thereafter  in  suing  for 
proceeds  still  in  possession  of  government  is  not  such  laches  as  will  bar 
recovery;  Waller  v.  Texas  &  P.  Ry.  Co.,  229  Fed.  90,  91,  92,  suit  by  holder 
of  bonds  of  railroad  secured  by  mortgage  on  its  property  brought  forty 
years  after  date  of  bonds  against  another  railroad  is  barred  by  laches; 
Schwartz  v.  Loftus,  216  Fed.  326, 132  C.  C.  A.  464,  absence  of  adminis- 
tratrix from  State  was  sufficient  excuse  for  delay  and  suit  against  ad- 
ministratrix to  establish  statutory  liability  of  deceased  stockholder  of 
insolvent  corporation  was  not  barred  by  laches;  Central  B.  Co.  v.  Mayor 
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etc.  of  Jersey  City,  199  Fed.  245,  railroad's  delay  of  several  years  ia 
suing  city  for  discrimination  in  taxing  its  property  is  not  laches  barring 
recovery  where,  during  that  time,  it  was  litigating  right  of  city  to  tax 
property  at  all  and  pending  litigation  no  attempt  to  collect  taxes  was 
made;  United  States  Casualty  Co.  v.  Charleston  etc.  Mfg.  Co.,  183  Fed. 
249,  suit  for  recovery  of  premiums  on  employer's  liability  insurance  pol- 
icies, where  premiums  were  to  be  computed  on  pay-rolls  during  term  of 
policies,  is  not  barred  by  laches  on  ground  that  pay-rolls  have  been  de- 
stroyed; Peralta  v.  California,  182  Fed.  764, 105  C.  C.  A.  491,  suit  brought 
thirty  years  after  issuance  of  patents  to  heirs  of  grantee  of  Spanish  land 
grant,  to  recover  portions  of  land  included  by  firaudulent  surveys,  is 
barred  by  laches;  Thurmond  v.  Chesapeake  etc.  Ry.  Co.,  140  Fed.  699, 
72  C.  C.  A.  191,  bill  brought  after  sixteen  years  to  enforce  contract  by 
which  railroad  agreed  to  build  station  dismissed  on  ground  of  laches; 
Smith  V.  Emery,  106  Me.  262,  76  Atl.  687,  suit  brought  in  1907  to  compel- 
accounting  by  alleged  equitable  mortgagee  under  deed  recorded  in  1897 
is  barred  by  laches  where  mortgagee's  bond  for  reconveyance  was  assigned 
in  1900  to  one  making  assignment  to  complainant  in  1907;  Crow  v.  Crow, 
70  Or.  555,  139  Pac.  861,  person  alleging  land  was  mortgaged  and  after- 
ward conveyed  to  evade  litigation  with  third  person,  after  refusals  to  re- 
convey  portions  in  1884  and  1893,  is  barred  by  laches  to  sue  for 
reconveyance  in  1909;  Wilder's  Exr.  v.  Wilder,  82  Vt.  128,  72  Atl.  205, 
where  it  is  not  claimed  at  trial  that  answer  sets  up  defense  of  laches, 
such  question  comes  too  late  on  appeal. 

Distinguished  in  Stuart  v.  Holland,  179  Fed.  972,  suit  begun  in  1884 
to  enjoin  maintenance  of  dam  but  remaining  dormant  for  twenty-two 
years  is  barred  by  laches. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ajul  Gas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  S98»  447. 

184  XT.  S.  497-^624,  46  L.  Ed.  657,  22  Sup.  Ct.  372,  TTTLLOOK  ▼.  liULVAME. 

Federal  question  held  sufficiently  raised  below  by  pleadings  and  ex- 
pressly passed  on  by  court. 

Approved  in  German  Sav.  Soc.  v.  Dormitzer,  192  U.  S.  127,  48  L.  Ed. 
876,  24  Sup.  Ct.  221,  holding  Federal  question  raised  below  where 
court  in  opinion  dealt  expressly  with  constitutional  rights  of  plaintiff 
in  error. 

Claim  of  Immunity  from  liability  on  injunction  bond  given  tn  equity 
cause  in  Federal  court  until  such  case  is  decided  raises  Federal  question. 

Approved  in  American  Surety  Co.  v.  Schultz,  237  U.  S.  161,  59  L.  Ed. 
894,  35  Sup.  Ct.  525,  under  Judicial  Code,  §  24,  District  Court  has 
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jurisdiction  of  suit  to  enforce  supersedeas  bond  given  under  Revised 
Statutes,  §§  1000  and  1007;  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  167, 
51  L.  Ed.  1009,  27  Sup.  Ct.  638,  where  claim  of  immunity  from  liability 
under  Rev.  Stats.,  §  5239,  by  directors  of  national  bank  was  denied 
in  trial  and  appellate  courts.  Federal  question  is  raised,  and  this  court 
has  jurisdiction;  fidelity  &  Deposit  Go.  v.  Bucki  Co.,  189  U.  S.  137, 
47  L.  £d.  7^9,  23  Sup.  Ct.  583,  holding  where  attorneys'  fees  are  recov- 
erable in  State  court  on  attachment  bond  covering  expenses  in  dis- 
solving attachment,  removal  to  Federal  court  does  not  defeat;  Missouri, 
K.  &  T.  R.  R.  Co.  V.  Elliott,  184  U.  S.  534,  539,  46  L.  Ed.  677,  678, 
22  Sup.  Ct.  448,  450,  holding  rule  in  Federal  courts  governs  as  to  allow- 
ance of  attorneys'  fees  on  Federal  injunction  bond  although  action 
thereon  is  in  State  court;  St.  Louis  ete.  Ry.  Co.  v.  Bellamy,  211  Fed. 
178,  Federal  court  may,  by  supplemental  bill  in  ancillary  suit,  enjoin 
prosecution  of  suit  in  State  court  which  would  interfere  with  its  decree 
in  suit  of  which  it  had  prior  jurisdiction,  though  suit  in  State  court 
was  commenced  before  filing  of  supplemental  bill;  Files  v.  Davis,  118 
Fed.  468,  469,  470,  holding  action  on  attachment  bond  executed  in  Fed- 
eral court  involves  Federal  question. 

•  Distinguished  in  Tutty  ▼.  Ryan,  13  Wyo.  147,  78  Pac.  660,  under 
Rev.  Stats.  1899,  §§  4043,  4247,  4249,  suit  cannot  be  maintained  on 
injunction  bond  pending  petition  in  error  where  no  supersedeas  bond 
filed. 

Federal  court  berein  disallowed  attorney's  fees  In  action  on  injunction 
bond,  tliougb  local  law  is  to  contrary. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Larabee,  234  U.  S.  468,  473, 
58  L.  Ed.  1406,  1407,  34  Sup.  Ct.  979,  statute  of  Kansas  does  not  con- 
fer op  Federal  court  power  to  assess  against  one  party  to  suit  in 
Federal  Supreme  Court  sum  for  attorneys'  fees  for  services  rendered 
in  that  court;  In  re  Ward,  203  Fed.  775,  where  creditors'  petition  to 
have  person  adjudged  bankrupt  is  dismissed  on  ground  that  x>erson 
was  insane,  costs  are  divided,  and  while  counsel  fees  are  not  allowed 
to  counsel  for  guardian,  creditors  are  required  to  pay  special  master 
and  expenses  of  taking  testimony;  New  York  Cent.  etc.  R.  Co.  v.  Bank 
of  Holly  Springs,  195  Fed.  461,  115  C.  C.  A.  358,  in  suit  by  railroad 
to  enjoin  action  at  law  by  bank  to  recover  value  of  cotton  represented 
by  bills  of  lading  in  its  hands,  allowance  of  attorneys'  fees  by  decree 
in  favor  of  bank,  was  error;  Groom  v.  Mortimer  Land  Co.,  192  Fed. 
853,  113  C*  C.  A.  173,  refusal  to  allow  counsel  fees  in  suit  removed 
to  Federal  court  was  not  error;  Doddridge  County  Oil  etc.  Co.  ▼. 
Smith,  173  Fed.  389,  under  decree  of  Federal  court  in  equity  awarding 
direct  damages  and  costs  to  lessee  for  exclusion  from  lease,  lessee  is 
not  entitled  to  recover  attorneys'  fees;  Lindeberg  v.  Howard,  146  Fed. 
471,  8  Aim.  Oaa.  709,  77  C.  C.  A.  23,  attorney's  fee  for  obtaining  dis- 
solution of  injunction  not  proper  element  of  damage  in  action  on  bond ; 
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In  re  Williams,  120  Fed.  36,  37,  holding  counsel  fees  not  allowed  where 
there  was  no  seizure  of  bankrupt's  property  and  no  bond  ordered 
given;  National  Surety  Co.  v.  Fletcher,  186  Ala.  607,  608,  610,  Ann. 
iOas.  1916D,  872,  65  South.  150,  151,  in  action  in  Federal  court  on 
detinue  bond  issued  l)y  Federal  court  in  accordance  with  State  prac- 
tice, successful  defendant  cannot  recover  attorneys'  fees;  Buggeln  v. 
Cameron,  11  Ariz.  205,  90  Pac.  325,  complaint  in  action  on  injunction 
bond  conditioned  as  required  by  statute  of  1901,  not  stating  that  prin- 
cipal had  failed  to  abide  decision  or  fhat  sum  had  been  adjudged  against 
him,  fails  to  show  breach  of  conditions  of  bond,  and  is  insufficient; 
Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215  Mo.  233,  114  S.  W. 
1090,  injunction  in  bankruptcy  proceedings  to  restrain  garnishment 
action  in  State  court  is  not  bar  to  action,  where  no  adjudication  of 
bankruptcy  is  made  and  bankruptcy  proceedings  are  abandoned;  Revell 
v.  Smith,  25  Okl.  513,  106  Pac.  865,  attorneys'  fees  cannot  be  recovered 
in  action  on  injunction  bond  given  in  proceeding  in  United  States 
court  in  Indian  Territory;  Mann  v.  Becker,  90  Wash.  538,  156  Pac. 
397,  attorneys'  fees  cannot  be  recovered  as  item  of  damages  in  action 
on  injunction  bond,  though  injunction  may  have  been  wrongfully  issued, 
where  no  motion  for  dissolution  of  injunction,  nor  attack  upon  its 
merits  is  made;  Umbreit  v.  American  Bonding  Co.,  144  Wis.  613,  129 
N.  W.  789,  action  against  surety  on  injunction  bond  cannot  be  main- 
tained until  damages  are  awarded  by  court,  where  surety  undertakes 
to  pay  such  damages  as  may  be  awarded  by  reason  of  issuance  or 
continuance  of  injunction. 

Distinguished  in  Mica  Insulator  Co.  ▼.  Commercial  Mica  Co.,  157 
Fed.  95,  formal  injunction  bond  is  not  indispensable  prerequisite  to 
assessment  of  damages  on  dissolution  of  injunction  and  where  court 
on  granting  injunction  imposes  condition  that  complainant  make  good 
damages  sustained  by  defendant,  complainant  is  obligated  to  pay  dam- 
ages ;  Wright  v.  Adams  Express  Co.,  230  Pa.  644,  79  Atl.  763,  holding 
Pennsylvania  rule  that  carrier  cannot  contract  for  exemption  of  liabil- 
ity from  negligence  applies  to  interstate  shipment,  and  not  Federal 
rule  that  carrier  may  limit  liability  to  agreed  valuation  in  eonsiderar 
tion  of  lower  rate;  Wisconsin  Marine  etc.  Bank  v.  Dumer,  114  Wis. 
374,  90  N.  W.  436,  holding  under  Wisconsin  statute  counsel  fees  for 
legal  services  in  procuring  dismissal  of  injunction  are  properly  allowed 
as  damages. 

Recovery  of  counsel  fees  as  damages  upon  dissolution  of  injunc- 
tion.   Note,  8  Ann.  OaB.  714. 

Recovery  on   injunction   bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    Note,  16  li.  R.  A.  (N.  S.)  60,  61. 

Dismissal  of  injunction  suit  as  breach  of  injunction  bond.    Note, 
6  Ann.  Oas.  401. 
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IM  X7.  a  52i-630,  i6  L.  Ed.  670,  22  Sop.  Ct.  44ft,  MONROE  ▼.  UNITED 
STATES. 

BeviBed  Statutes,  section  8744,  contemplates  final  written  Instnunent 
ezecated  and  signed  by  parties. 

Approved  in  St.  Louis  Hay  etc.  Co.  v.  United  States,  191  U.  S.  163, 
48  L.  Ed.  132,  24  Sup.  Ct.  48,  holding  contractor  not  entitled  to  recover 
on  quantum  valebat  for  hay  furnished  government  under  contract  void 
for  lack  of  writing. 

Approval  of  chief  engineer  of  United  States  army  required  by  con- 
tract cannot  be  satisfied  by  previous  acta. 

Distinguished  in  United  States  v.  New  York  etc.  S.  S.  Co.,  197  Fed. 
999,  Rev.  Stats.,  §  3744,  requiring  contracts  of  government  to  be  in 
writing  is  not  statute  of  frauds,  and  fact  that  contract  for  transporta- 
tion of  coal  was  not  in  wi-iting  was  no  defense  in  action  for  damages 
for  breach  of  contract;  American  Bonding  Co.  v.  Vickery,  27  Colo. 
App.  103,  146  Pac.  1076,  holding  third  person  engaged  by  surety  of 
surveyor  under  rules  of  land  office  to  make  resurveys  upon  rejection 
of  surveyor's  surveys  was  representative  of  surety  and  could  recover 
damages  from  surveyor  and  indemnitors. 

184  U.  S.  580-540,  46  L.  Ed.  678»  22  Sop.  Ct.  446^  MISSOUBX  K.  ft  T.  R.  B. 
00.  ▼.  EUJOTT. 

Supreme  Court  of  Missouri  having  decided  Kansas  City  Court  of  Ap- 
peals was  final  court  to  decide  claim  of  immunity,  writ  of  error  ftom  Fed- 
eral court  runs  to  said  Court  of  Appeals. 

Approved  in  Western  Union  Tel.  Co.  v.  Hughes,  203  U.  S.  507,  61 
L.  Ed.  295,  27  Sup.  Ct.  162,  dismissing  writ  of  error  to  State  Supreme 
Court  where  ruling  of  that  court  in  dismissing  writ  of  error  to  trial 
court  shows  trial  court  was  final  court  and  writ  of  error  from  Federal 
Supreme  Court  should  have  been  directed  to  trial  court;  Smithsonian 
Institution  v.  St.  John,  214  U.  S.  27,  28,  53  L.  Ed.  897,  214  Sup.  Ct. 
19,  holding  decision  of  Court  of  Appeals  of  New  York  that  Ohio  stat- 
ute does  not  contravene  Ohio  constitutions,  even  if  erroneous,  is  not 
repudiation  of  full  faith  and  credit  clause  of  Federal  Constitution,  and 
dismissing  writ  of  error;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed. 
378,  Federal  court  may  by  supplemental  bill  in  ancillary  suit  enjoin 
prosecution  of  suit  in  State  court  which  would  interfere  with  its 
decree  in  suit  of  which  it  had  prior  jurisdiction,  though  suit  in  State 
court  was  commenced  before  filing  of  supplemental  bill;  Hardwick  v. 
Wabash  R.  Co.,  181  Mo.  App.  161,  168  S.  W.  330,  in  action  under 
Federal  Employers'  Liability  Act  for  wrongful  death  of  employee  in 
interstate  commerce  brought  in  State  court,  Federal  rule  of  contribu- 
tory negligence  applies. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
41. 
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TlM  Snprtme  Ooiirt  nuy  levtow  a  StaU  daeisUm  involving  and  decid- 
ing  a  Federal  qnestian,  thongli  arialiig  on  ambiguous  aTerments. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  39,  50  L.  Ed.  050,  26 
Sup.  Ct.  387,  writ  of  error  lies  from  Supreme  Court  to  review  judg- 
ment of  bias  of  juror  by  subordinate  State  court,  sucb  court  being 
highest  to  pass  on  this  question;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191 
U.  S.  487,  48  L.  Ed.  272»  24  Sup.  Ct.  135,  holding  adverse  decision  to 
party  claiming  that  State  decision  contravened  act  to  regulate  com- 
merce entitles  Supreme  Court  to  review;  Manley  v.  Park,  187  U.  S.  550, 
47  If.  Ed.  298^  23  Sup.  Ct.  210,  holding  adverse  ruling  upon  motions 
claiming  benefit  of  Constitution  of  the  United  States  raises  Federal 
questions;  State  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  129  Fed.  460, 
construction  given  statute  by  Court  of  Appeals  of  Missouri  not  bind- 
ing on  Federal  court  since  State  Supreme  Court  not  precluded  by  it; 
Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  480,  81  S.  W.  648,  in  action 
.  for  injuries  where  defendant  sets  up  risk  greater  because  of  appli- 
ances ordered  by  interstate  commerce  commission,  Federal  Supreme 
Court  can  review  on  writ  of  error;  dissenting  opinion  in  City  of  Mem- 
phis V.  Cumberland  Tel.  &  Tel.  Co.,  218'  U.  S.  638,  639,  640,  54  L.  Ed. 
1190,  1191,  31  Sup.  Gt.  115,  majority  holding  statements  in  bill  that 
ordinance  was  illegal  and  void  refer  to  State  rather  than  Federal  Con- 
stitution in  absence  of  distinct  references  to  *  latter  and  no  Federal 
question  was  raised,  although  opinion  of  judge  declared  ordinance  vio- 
lated complainant's  Federal  rights. 

Distinguished  in  Burt  v.  Smith,  203  U.  8.  135,  51  L.  Ed.  126,  27 
Sup.  Ct.  37,  dismissing  writ  of  error  to  State  court  in  action  for 
malicious  prosecution,  where  record  discloses  no  Federal  question  untU 
assignment  of  error  in  this  court;  Lay  ton  v.  Missouri,  187  U.  S.  360, 
47  L.  Ed.  216,  23  Sup.  Ct.  138,  holding  Supreme  Court  cannot  review 
decision  of  State  court  which  refused  to  pass  upon  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  618,  522. 

Attoxneya'  fees  cannot  be  allowed  as  damages  on  iaJimction  bond  In 
Federal  court. 

Approved  in  Fidelity  Co.  v.  Bucki  Co.,  189  U.  S.  138,  47  L.  Ed.  749, 
23  Sup.  Ct.  583,  holding  where  local  law  allows  attorneys'  fees  for  dis- 
solving attachment  removal  of  suit  does  not  defeat  right;  Groom  v. 
Mortimer  Land  Co.,  192  Fed.  853,  113  C.  C.  A.  173,  refusal  to  allow 
counsel  fees  in  suit  removed  to  Federal  court  was  not  error;  Doddridge 
County  Oil  etc.  Co.  v.  Smith,  173  Fed.  389,  under  decree  of  Federal 
court  awarding  direct  damages  and  costs  to  lessee  for  exclusion  from 
lease,  lessee  is  not  entitled  to  recover  attorneys'  fees;  Lindebeig  v. 
Howard,  146  Fed.  471,  8  Ann.  Oas.  709,  77  C.  C.  A.  23,  attorney's 
fee  for  obtaining  dissolution  of  injunction  not  proper  element  of  dam- 
age in  action  on  bond;  Files  v.  Davis,  118  Fed.  468,  holding  action 
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on  attachment  bond  executed  in  suit  pending  in  Federal  court  involves 
Federal  question;  Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215 
Mo.  233,  ll4  S.  W.  1090,  injunction  in  bankruptcy  proceedings  to  re- 
strain garnishment  action  in  State  court  is  not  bar  to  such  action 
where  no  adjudication  of  bankruptcy  is  made  and  bankruptcy  proceed- 
ings are  abandoned;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App. 
211,  177  S.  W.  1131,  in  action  for  personal  injuries  under  Federal  Em- 
ployers' Liability  Act  by  employee  engaged  in  interstate  commerce, 
Missouri  courts  apply  Missouri  rule,  not  Federal  rule,  as  to  assumption 
of  risk;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C. 
232,  76  S.  E.  519,  holding  Interstate  Commerce  Act  does  not  prevent 
enforcement  of  railroad's  liability  for  full  value  of  goods  damaged  in 
interstate  commerce,  notwithstanding  bill  of  lading  valued  property; 
Midgett  V.  Vann,  158  N.  C.  130,  73  S.  E.  802,  attorneys'  fees  are  not 
recoverable  on  motion  for  damages  against  sureties  on  injunction  bond 
in  action  to  restrain  commissioner  from  removing  fish  nets;  Revell  v. 
Smith,  25  Okl.  513,  514,  106  Pac.  865,  attorneys'  fees  cannot  be  recov- 
ered in  action  on  injunction  bond  given  in  proceeding  in  United  States 
court  in  Indian  Territory. 

Recovery  on  injunction  bond  of  attorneys'  fees  necessarily  ex- 
pended in  dissolving  injunction.    Note,  16  L.  B.  A.  (N.  S.)  61. 

Miscellaneous.  Cited  in  Field  v.  Barber  Asphalt  Paving  Co.,  209 
U.  S.  540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  dismissing  writ  of  error  for 
want  of  jurisdiction. 

184  XT.  8.  640-571,  46  L.  Ed.  679,  22  Sup.  Ot  481,  OONKOLLT  ▼.  UNION 
8EWEB  PIPE  00. 

Legislature  may  if  it  chooses  exempt  from  taxation  certain  classes  of 
property  altogether. 

Approved  in  Armour  Packing  Co.  v.  Lacy,  200  U.  S.  235,  60  L.  Ed. 
457,  26  Sup.  Ct.  232,  upholding  N.  C.  Pub.  Laws  1903,  c.  247,  imposing 
tax  on  all  meat-packing  houses  doing  business  in  State,  exempting 
venders  of  packing-house  products;  Cook  v.  Marshall  Co.,  196  U.  S. 
273,  274,  49  L.  Ed.  476,  25  Sup.  Ct.  233,  upholding  Iowa  Code,  §  5007, 
imposing  tax  on  cigarette  selling  where  sold  in  packages  of  ten,  shipped 
in  from  other  State ;  Missouri  v.  Dockery,  191  U./S.  170,  48  L.  Ed.  183, 
24  Sup.  Ct.  54,  holding  taxpayer  admitting  correctness  of  his  tax  can- 
not have  writ  of  error  to  Supreme  Court  because  of  exemption  of  cor- 
poration; Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  520,  533, 
537,  8  Ann.  Caa.  997,  78  C.  C.  A.  199,  upholding  act  of  Kentucky  of 
March  26,  1906,  creating  racing  commission  with  power  to  regulate 
racing  except  certain  State  fair  races;  Green  v.  Sklar,  188  Mass. 
364,  74  N.  E.  596,  upholding  R.  L.,  c.  203,  §  9,  providing  for  reduction 
of  costs  where  two  or  more  cases  tried  together,  ag^egate  equaling 
largest  sum  recoverable  in  any  case;  People  v.  Reardon,  184  N.  Y.  443, 
XVin— 65 
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112  Am.  St  Bep.  634,  77  N.  E.  973,  upholding  act  of  1905,  imposing 
tax  on  transfer  of  stock  of  domestic  or  foreign  corporation. 

Ko  impediment  flbonld  be  imposed  on  pnrsnitv  of  one  except  as  upon 
an  under  same  drcunstances. 

Approved  in  Dobbins  v.  Los  Angeles,  195  U.  S.  236,  49  L.  Sd.  176, 
25  Sup.  Ct.  18,  ordinance  narrowing  limits  where  gasworks  may  be 
maintained  invalid  where  works  in  process  of  erection  which  ordinance 
adopted;  Union  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  211,  hold- 
ing invalid  Arkansas  act  of  1891  requiring  negotiable  instruments 
given  for  patent  things  or  rights  except  by  dealers  therein  to  follow 
printed  form  disclosing  consideration;  August  Busch  &  Co.  v.  Webb, 
122  Fed.  668,  holding  unconstitutional  Rev.  Stats.  Tex.  1895,  art.  3385, 
providing  that  physicians  who  do  not  practice  medicine  as  calling  can- 
not prescribe  liquors  as  medicine;  Ex  parte  Deeds,  75  Ark.  545,  546, 
87  JS.  W.  1031,  holding  void  Kirby's  Dig.,  §  6886,  requiring  peddler  to 
have  county  license  unless  he  be  resident  of  county;  State  v.  Mitchell, 
97  Me.  73,  76,  94  Am.  St.  Rep.  484,  488,  53  AtL  889,  holding  uncon- 
stitutional Laws  of  1891,  requiring  license  tax  of  peddlers  who  do  not 
pay  taxes  on  stock  in  trade  to  value  of  twenty-five  dollars;  Matter  of 
Pell,  171  N.  Y.  57,  89  Am.  St.  Rep.  797,  63  N.  E.  792,  holding  uncon- 
stitutional Laws  of  1899,  amending  Laws  of  1896,  providing  tax  on 
reversions  and  remainders  which  vested  prior  to  1885,  upon  their  com- 
ing into  enjoyment;  dissenting  opinion  in  Cox  v.  Texas,  202  U.  S.  452, 
60  L.  Ed.  1102,  26  Sup.  Ct.  671,  majority  upholding  Tex.  Rev.  Civ.  Stats. 
1895,  art.  5060i,  imposing  tax  on  liquor  dealer  exempting  dealer  in 
domestic  wine;  dissenting  opinion  in  State  v.  Barrett,  138  N.  C.  649, 
50  S.  E.  513,  majority  upholding  act  requiring  venders  of  intoxicants 
to  have  license,  making  possession  of  more  tl.an  quart  of  liquor  by 
other  prima  facie  evidence  of  his  keeping  it  for  sale. 

Distinguished  in  Cox  v.  Texas,  202  U.  S.  450,  451,  452,  60  L.  Ed.  1101, 
1102,  26  Sup.  Ct.  671,  upholding  Tex.  Rev.  Civ.  Stats.  1895,  art.  5060i, 
imposing  tax  on  liquor  dealer  exempting  dealer  in  domestic  wines; 
Douthit  V.  State,  98  Tex.  348,  83  S.  W.  796,  upholding  Rev.  Stats.  1895, 
§  50601,  regulating  liquor  traffic,  excepting  wines  from  grapes  grown  in 
State  while  in  hands  of  producer;  State  v.  Scampini,  77  Vt.  115,  118, 
121,  59  Atl.  209,  210,  holding  Act  of  1902,  No.  90,  §  21,  regulating  liquor 
traffic  excepting  from  provision  sales  by  barrel  by  manufacturers  or 
farmer  of  cider  made  in  State  invalid  as  to  exception. 

State  cannot  under  its  police  power  make  arbitrary  elasstflcatlon  in 
domain  of  commerce. 

Approved  in  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  132,  49 
If.  Ed.  695,  25  Sup.  Ct.  379,  upholding  Texas  anti-trust  law  providing 
for  forfeiture  of  license  to  do  business  where  foreign  corporation  does 
not  conform  to  law;  Cincinnati  Street  R.  Co.  v.  Snell,  193  U.  S.  37, 
48  L.  Ed.  608,  24  Sup.  Ct.  319,  upholding  Ohio  Rev.  Stats.,  §  5030,  giv- 
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^ng  opposite  party  right  to  change  of  venne,  where  other  is  corporation 
with  principal  place  of  business  in  county;  Ex  parte  Sohncke,  148  Cal. 
267,  82  Pac.  959,  holding  void  act  of  1905,  limiting  rate  of  interest 
on  chattel  mortgages  when  secured  by  specified  personal  property; 
McKinster  v.  Sager,  163  Ind.  681,  106  Am.  8t.  Rep.  268,  68  L.  B.  A. 
273^  72  N.  E.  858,  and  Sellers  v.  Hayes,  163  Ind.  436,  72  N.  E.  124, 
both  holding  void  Act  of  1901,  o.  118,  p.  505,  prohibiting  sale  of  portion 
of  stock  other  than  in  course  of  trade  as  against  creditor's  claim  arising 
from  sale  of  part  of  such  stock ;  Republic  Iron  &  Steel  Co.  v.  State,  160 
Ind.  386,  66  N.  E.  1007,  holding  invalid  weekly  wage  law  of  1899  re- 
quiring weekly  payment  of  wages  on  penalty  of  suit  in  name  of  State 
after  nonpayment  in  ten  days;  Parks  v.  State,  159  Ind.  224,  64  N.  E. 
867,  upholding  Rev.  Stats.  1901,  §§  7318-7323e,  making  it  unlawful  to 
practice  medicine  without  a  license;  Storck  v.  Baltimore,  101  Md. 
487,  61  Atl.  334,  holding  void  Act  of  1904,  c.  616,  §  1,  p.  1077,  prohib- 
iting erection  of  steps  beyond  building  line  except  outside  certain  dis- 
trict; Ballard  v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  681,  95  Am.  8t 
Rep.  498,  34  South.  557,  holding  unconstitutional  Laws  of  1898,  p.  85, 
giving  employees  of  corporations  same  rights  for  injuries  from  n^li- 
gence  of  fellow-servants  as  enjoyed  by  strangers;  dissenting  opinion 
in  State  v.  Smiley,  65  Kan.  25,  69  Pac.  214,  215,  majority  upholding 
Anti-trust  Act  of  1897  prohibiting  making  of  anti-competitive  trade 
agreements  as  to  products  bought  on  general  market. 

Distinguished  in  Cleland  v.  Anderson,  66  Neb.  261,  5  L.  B.  A.  (N.  S.) 
136,  92  N.  W.  309,  holding  illegal  retail  lumber  dealers'  association 
organized  to  prevent  members  being  subjected  to  competition  of  whole- 
salers ;  Johnson  v.  Spartan  Mills,  68  S.  C.  355,  360,  47  S.  E.  701,  703, 
upholding  Code  of  1902,  §§  2719,  2720,  prohibiting  issuance  of  evidence 
of  indebtedness  in  payment  for  labor  unless  negotiable  in  cash  or  goods 
at  holder's  option,  excepting  company  engaged  in  a^culture. 

Anti-trust  Act  of  nilnois  of  1893  exempting  combinations  of  agricul- 
turists and  llTestock  holders  Is  void  as  discriminating. 

Approved  in  Singer  Sewing  Mach.  Co.  v.  Brickell,  199  Fed.  657,  and 
Singer  Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  315,  58  I*.  Bd.  979, 
34  Sup.  Ct.  493,  both  upholding  Alabama  act  of  1911  imposing  license 
tax  upon  merchants  selling  sewing-machines  by  traveling  salesmen  in 
so  far  as  it  relates  to  intrastate  business,  although  merchants  selling 
machines  at  regular  places  of  business  are  not  taxed;  Citizens'  Tele- 
phone Co.  V.  Fuller,  229  U.  S.  329,  67  I*.  Ed.  1213,  33  Sup.  Ct.  833, 
upholding  statute  of  Michigan  of  1909  taxing  telephone  companies 
on  ad  valorem  basis  and  exempting  from  its  operation  companies  whose 
gross  receipts  do  not  exceed  five  hundred  dollars;  Shevlin-Carpenter 
Co.  V.  Minnesota,  218  U.  S.  68,  54  L.  Ed.  935,  30  Sup.  Ct.  663,  uphold- 
ing statute  of  Minnesota  punishing  cutting  and  removal  of  timber  on 
State  lands  by  double  or  treble  damages,  or  if  act  is  willful  by  fine 
and  imprisonment;  Southwestern  Oil  Co.  v.  Texas,  217  U.  8.  123,  §4 
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L.  Ed.  693,  30  Sup.  Ct.  496,  upholding  Texas  act  of  1905  levying  occu- 
pation tax  on  wholesale  dealers  in  coal  oil  or  other  mineral  oils; 
Southern  Ry.  Co.  v.  Greene,  216  U.  S.  417, 17  Ann.  Gas.  1247,  54  L.  Ed. 
542,  30  Sup.  Ct.  287,  Alabama  franchise  tax  of  1907  on  foreign  cor- 
porations, as  applied  to  foreign  corporation  already  within  State  and 
having  acquired  permanent  and  valuable  property,  without  tax  upon 
domestic  corporations,  is  void;  Chambers  v.  Baltimore  etc.  R.  R.  Co., 
207  U.  S.  151,  52  I*.  Ed.  147,  28  Sup.  Ct.  34,  statute  of  Ohio  provid- 
ing that  no  action  for  wrongful  death  occurring  in  another  State  may 
be  brought  in  Ohio  courts  except  where  deceased  was  Ohio  citizen 
applies  to  representatives  of  deceased  whether  citizens  of  Ohio  or  of 
other  States  and  does  not  violate  privilege  and  immunity  provision  of 
Constitution ;  American  Sugar  Refining  Co.  v.  McFarland,  229  Fed. 
286,  Louisiana  act  of  1915  reg^ating  business  of  refining  sugar  is  void 
as  discriminatory;  Van  Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  833, 
Florida  act  of  1913  imposing  State  license  tax  of  five  hundred  dollars 
and  county  license  tax  of  two  hundred  and  fifty  dollars  on  merchants 
offering  coupons  or  profit-sharing  certificates  with  merchandise  is  void; 
Little  V.  Tanner,  208  Fed.  610,  Washington  act  of  1913  requiring  per- 
sons,  firms  or  companies  using  trading  stamps  to  pay  license  tax  of 
six  thousand  dollars  per  year  is  void;  Ohio  River  etc.  Ry.  Co.  v.  Dittey, 
203  Fed.  548,  upholding  Ohio  act  of  1911  imposing  excise  tax  based 
on  gross  earnings  on  railroads  and  other  persons  or  corporations  oper- 
ating public  utilities;  The  Michigan  Telephone  Tax  Cases,  185  Fed. 
638,  upholding  Michigan  act  of  1909  taxing  telephone  and  telegraph 
companies  on  ad  valorem  basis  and  exempting  companies  whose  gross 
receipts  within  State  are  less  than  five  hundred  dollars;  Chicago  etc. 
Ry.  Co.  V.  Westby,  178  Fed.  625,  628,  47  I*.  E.  A.  (N.  S.)  488,  102 
G.  C.  A.  65,  employers'  liability  law  of  South  Dakota  subjecting  every 
common  carrier  to  liability  for  injuries  to  employees  resulting  from 
injuries  of  fellow-servants  or  contributed  to  by  his  own  negligence,  not 
limited  to  earners  using  steam  or  other  powerful  agency,  is  void; 
Larabee  v.  Dolley,  175  Fed.  396,  Kansas  bank  guaranty  law  of  1909 
creating  fund  to  guarantee  depositors  in  State  banks  is  void  as  dis- 
crimination against  national  banks  within  State;  Kansas  Natural  Gas 
Co.  V.  Haskell,  172  Fed.  571,  Oklahoma  act  of  1907  prohibiting  con- 
struction of  pipe-lines  for  transportation  of  natural  gas  within  State, 
except  by  corporations  oiganized  under  charters  prohibiting  trans- 
portation of  gas  out  of  State,  is  void  as  interference  with  interstate 
commerce;  Camors-McConnell  Co.  v.  McConnell,  140  Fed.  415,  contract 
of  sale  by  which  seller  agrees  not  to  enter  business  again  enforceable 
though  buyer  intended  to  g^t  monopoly;  Davis  v.  Booth,  131  Fed. 
37,  65  C.  C.  A.  269,  upholding  contract  of  sale  by  which  corporation 
sold  out  assets  and  goodwill  of  business,  agreeing  not  to  engage  in  same 
business  for  ten  years;  Union  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127 
Fed.  210,  holding  unconstitutional  Arkansas  act  of  1891  requiring  nego- 
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tiable  instruments  in  payment  of  patent  things  or  rights,  except  by 
dealers  therein,  to  follow  printed  form  disclosing  consideration;  At- 
lanta v.  Chattanooga  Foundry  etc.,  127  Fed.  28,  64  L.  B.  A.  721,  61 
C.  C.  A.  387,  holding  individual  may  maintain  action  against  member 
of  illegal  combination  for  damage  resulting  from  higher  prices  for 
article  controlled;  Greenwich  Ins.  Co.  t.  Carroll,  125  Fed.  129,  holding 
invalid  Iowa  Code,  §  1754,  prohibiting  fire  insurance  companies  from 
forming  agreement  as  to  compensation  to  be  paid  agents;  Brandon  v. 
Miller,  118  Fed.  362,  upholding  Georgia  statute  sustained  by  State 
court  x>6rmitting  loan  association  to  charge  borrowers  voluntarily  con- 
tracting therewith  a  usurious  rate  of  interest;  Harrison  v.  Glucose 
Sugar  Refining  Co.,  116  Fed.  308,  58  L.  B.  A.  915,  53  d.  C.  A.  484, 
sustaining  contract  whereby  employee  agrees  not  to  engage  in  manu- 
facturing glucose  within  fifteen  hundred  miles  of  employer's  principal 
establishment  in  Chicago;  McLendon  v.  State,  179  Ala.  94,  Ann.  CaB. 
19150,  691,  60  South.  405,  proviso  attached  to  revenue  law  of  1911 
exempting  ex-Confederate  soldiers  from  occupation  tax  imposed  on 
learned  professions  is  void;  State  v.  Byles,  93  Ark.  618,  87  L.  B.  A. 
(N.  S.)  774,  126  S.  W.  97,  upholding  statute  imposing  license  tax  on 
peddlers  in  specified  occupations;  St.  Louis  etc.  Ry.  Co.  v.  State,  86 
Ark.  524,  112  S.  W.  152,  upholding  act  of  1905  requiring  railway  to 
build  sheds  over  repair  tracks;  Smith  v.  Faxr,  46  Colo.  375,  380,  104 
Pac.  405,  406,  law  of  1905  to  prevent  fraud  in  sale  of  manufactured 
goods  by  itinerant  venders,  exempting  commercial  travelers  or  mer- 
chants selling  in  usual  course  of  business  is  void;  Harper  v.  Galloway, 
58  Fla.  262,  19  Ajul  Oafi.  235,  26  L.  B  A.  (N.  S.)  794,  51  South.  228, 
provisions  of  statute  requiring  nonresidents  of  Marion  County  to  give 
notice  of  intention  to  hunt  in  Marion  County  without  requiring  such 
notice  of  residents  of  county  is  void;  Leonard  v.  American  life  etc. 
Co.,  139  Ga.  277,  77  S.  E,  42,  provision  exempting,  until  January,  1915, 
specified  life  insurance  companies  from  operation  of  act  of  1912  pro- 
hibiting contracting  for  rebates  or  offering  for  sale  special  discrim- 
inatory insurance  contract  is  void;  Brown  v.  Jacobs  Pharmacy  Co.,  115 
Ga.  453,  90  Am.  St.  Bep.  150,  41  S.  E.  563,  holding  unconstitutional 
Anti-trust  Act  of  1896  exempting  therefrom  agricultural  products  or 
livestock  while  in  hands  of  producer  or  raiser;  Ex  parte  Mallon,  16 
Idaho,  744,  22  L.  B  A.  (N.  S.)  1123,  102  Pac.  375,  provision  of  code 
fixing  punishment  of  person  escaping  from  State  prison  at  same  term 
for  which  he  was  serving  at  time  of  escape  denies  equal  protection 
of  law;  Greene  v.  L.  Fish  Furniture  Co.,  272  111.  153,  111  N.  E.  727, 
upholding  Factory  Act  of  1913  requiring  factories,  mercantile  estab- 
lishments, mills  and  workshops  to  provide  fire-escapes;  Mathews  v. 
People,  202  111.  403,  404,  405,  409,  67  N.  E.  33,  34,  35,  holding  uncon- 
stitutional Laws  of  1899,  p.  268,  creating  free  employment  agencies 
providing  that  no  list  shall  be  furnished  employer  whose  men  are  on 
strike;  People  v.  Butler  Street  Foundry,  201  HI.  256,  257,  66  N.  E. 
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355,  holding  Illinois  Anti-trust  Act  of  1893,  being  entirely  nncpnstita- 
tional,  could  not  have  repealed  act  of  1891;  Vandalia  R.  Co.  ▼.  Still- 
well,  181  Ind.  282,  283,  284,  Ann.  Cm.  lOlOD,  268,  104  N.  E.  294,  295, 
5  N.  C.  C.  A.  494,  Employers'  Liability  Act  of  1911  is  not  invalid  as 
den3dng  equal  protection  of  law  because  it  applies  only  to  employers 
of  five  or  more  persons;  Richey  v.  Geveland  etc.  R.  Co.,  176  Ind.  555, 
47  li.  B.  A.  (N.  S.)  121,  96  N.  E.  698,  State  Employers'  Liability  Act 
of  1908  limited  to  hazardous  employment  is  valid,  but  injury  to  section- 
man  by  foreman  suddenly  stopping  handcar  did  not  arise  in  operation 
of  railroad  train  within  meaning  of  act;  Bedford  Quarries  Co.  v. 
Bough,  168  Ind.  675,  682,  14  L.  R.  A.  (N.  S.)  418,  80  N.  E.  530,  532, 
statute  of  1901  imposing  on  railroads  or  other  corporations,  except 
municipal,  liability  for  injuries  to  servant  arising  from  negligence  of 
another  employee  to  whose  order  servant  must  conform,  is  void  as  to 
other  corporations  than  railroads;  Republic  Iron  etc.  Co.  v.  State,  160 
Ind.  386,  62  L.  B.  A.  136,  66  N.  E.  1007,  act  of  1899  requiring  employers 
of  labor  to  make  weekly  payments  of  wages  and  imposing  penalty  for 
noncompliance  is  void;  State  v.  Osborne,  171  Iowa,  690,  154  N.  W.  299, 
act  imposing  license  tax  upon  transient  merchants  doing  business  in 
cities  and  towns  and  exempting  permanent  merchants  is  void;  State 
V.  Smiley,  65  Kan.  244,  69  Pac.  201,  upholding  Anti-trust  Act  of  1897, 
prohibiting  making  of  anti-competitive  trade  agreements  as  to  products 
and  merchandise  brought  on  general  market ;  Commonwealth  v.  Goldburg, 
167  Ky.  107,  180  S.  W.  73,  upholding  Kentucky  statute  prohibiting  use 
of  milk  bottles  and  other  containers  by  others  than  those  whose  names 
are  branded  thereon;  Gay  v.  Brent,  166  Ky.  846,  179  S.  W.  1057,  stat- 
utes of  Kentucky  of  1906,  1908  and  1910  permitting  persons  to  com- 
bine or  pool  crops  of  wheat,  tobacco  and  other  products'  for  purpose 
of  obtaining  higher  price  are  void;  Hager  v.  Walker,  128  Ky.  21, 
129  Amu  St.  Bep.  288,  15  L.  R.  A.  (K.  8.)  195,  107  S.  W.  260,  act  of 
1906  imx>osing  occupation  tax  on  real  estate  agents  vaiying  according 
to  class  of  city  in  which  agent  resides,  is  void;  Owen  County  Burley 
Tobacco  Society  v.  Brumback,  128  Ky.  149,  107  S.  W.  714,  upholding 
act  of  1906  legalizing  pooling  of  tobacco  and  other  farm  products; 
Commonwealth  v.  Remington  Typewriter  Co.,  127  Ky.  188,  105  S.  W. 
402,  upholding  act  of  1903  requiring  corporations,  with  certain  excep- 
tions, to  place  immediately  under  its  name  on  printed  or  advertising 
piatter,  word  "Incorporated";  State  v.  Legendre,  138  La.  158,  70 
South.  71,  act  of  1914  declaring  it  unlawful  to  employ  fireman  to  work 
longer  than  eight  hours  at  stationary  engine  using  coal  for  fuel  in 
city  of  population  of  fifty  thousand  or  over  is  discriminatory  and  void ; 
In  re  Opinion  of  the  Justices,  220  Mass.  632,  108  N.  E.  809,  proposed 
statute  imposes  burden  on  railroads  to  which  other  employers  are  not 
subject  and  gives  railroad  employees  advantages  not  given  to  other 
employees  and  would  be  void;  State  v.  Louisville  etc.  R.  Co.,  97  Miss. 
53,  Ann.  Oas.  1912C,  1150,  51  South.  924,  upholding  statute  of  1908 
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forfeiting  charter  of  foreign  railroad  to  transact  business  within  State 
upon  removal  of  action  against  it  to  Federal  conrt;  State  v.  Parker 
Distilling  Co.,  236  Mo.  289,  290,  139  S.  W.  473,  laws  of  1909  imposing 
license  on  mannf  actnrers  of  and  dealers  in  intoxicating  liquors,  except 
wines  and  spirits  produced  from  grapes  or  fruit  grown  in  State  is 
not  void  as  discriminating  between  classes;  State  v.  Brodnax,  228  Mo. 
44,  137  Am.  St.  Bep.  613,  128  S.  W.  182,  act  of  1907  imposing  stamp 
tax  on  dealings  for  future  delivery  is  not  discriminatory  because  not 
apportioned  to  value  of  property  sold;  State  v.  Cudahy  Packing  Co.^ 
33  Mont.  184,  187,  190,  82  Pac.  834,  836,  836,  holding  void  Pen. 
Code,  §  321,  prohibiting  combination  for  regulating  production  of  arti- 
cles of  commerce  exempting  by  section  326  x>ersons  engaged  in  agri- 
culture; People  V.  C.  Elinck  Packing  Co.,  214  N.  Y.  137,  Ann.  Ca«. 
1916D,  1061,  108  N.  E.  283,  upholding  law  of  1914  giving  laborers  in 
factories  and  mercantile  establishments  one  day  of  rest  in  seven  and 
exempting  dairies,  creameries,  cheese  factories,  etc.,  where  not  more 
than  seven  are  employed;  In  re  Water  Front  in  City  of  New  York, 
190  N.  Y.  360,  13  Ann.  Oaa.  698,  16  L.  B.  A.  (K.  S.)  336,  83  N.  £. 
303,  provisions  of  section  822  of  New  York  charter  relating  to  acqui- 
sition of  lands  for  improvement  of  waterfront  and  authorizing  setting 
off  of  benefits  against  award  for  land  to  be  taken  is  void;  People  v. 
Mensching,  187  N.  Y.  22,  10  Ann.  Oaji.  101,  10  L.  B.  A.  (N.  S.)  626, 
79  N.  E.  888,  law  of  1906  imposing  tax  on  transfer  of  stock  of  domes- 
tic or  foreign  corporations  of  two  cents  "on  each  share  of  $100  of 
face  value  or  fraction  thereof  measures  tax  by  number  of  shares 
regardless  of  value,  and  is  void;  People  v.  Orange  County  Road  Cons. 
Co.,  176  N.  Y.  89,  67  N.  E.  130,  holding  unconstitutional  Penal  Code, 
§  384h,  prohibiting  person  or  corporation  contracting  with  State  or 
municipality  from  requiring  over  eight  hours'  work  per  day;  Chan 
Sing  V.  City  of  Ajstoria,  79  Or.  417,  166  Pac.  380,  ordinance  under 
authority  of  city  charter  regulating  opening  and  closing  hours  of  cer- 
tain stores  omitting  others  whose  regulation  is  authorized  by  charter, 
is  void;  State  v.  Standard  Oil  Co.,  61  Or.  461,  Ann.  Caji.  1914B,  179, 
123  Pac.  46,  law  of  1907  imposing  gross  earnings  tax  on  oil  companies 
doing  business  within  State  includes  resident  and  nonresident  com- 
panies, and  is  valid;  State  v.  Wright,  63  Or.  348,  349,  21  L.  B.  A. 
(N.  S.)  349,  100  Pac.  298,  law  of  1906  imposing  license,  tax  on  ped- 
dlers of  stoves,  ranges  and  wagons  is  discriminatory;  Commonwealth 
V.  Pfiaum,  236  Pa.  302,  Ann.  Gas.  1913E,  1287,  84  Atl.  846,  act  of  1909 
prohibiting  use  of  sulphur  dioxide  in  confectionery  is  not  discrim- 
inatory because  of  exception  as  to  dried  fruit  and  molasses  and  ex- 
emption of  retail  dealers  selling  under  guaranty  of  manufacturer;  Ex 
parte  Hollman,  79  S.  C.  22,  23,  14  Ann.  Caa.  1106,  60  S.  E.  24,  26, 
Criminal  Code  of  1902,  section  367,  declaring  laborer  under  contract  to 
work  on  farm,  who  receives  advances  and  fails  to  perform  services, 
guilty  of  misdemeanor,  violates  Fourteenth  Amendment;  Fleming  v* 
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City  of  Memphis,  126  Tenn.  337,  Ann.  Oas.  191SD,  1S06,  42  L.  R.  A. 
(N.  S.)  498,  148  S.  W.  1058,  act  of  1879  creating  taxing  districts  on 
basis  of  census  of  1870  is  void  as  making  arbitrary  classification; 
Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  43,  44  S.  E.  379,  holding 
unconstitutional  ordinance  requiring  dealers  in  oils  to  pay  annual 
license  excepting  dealers  hauling  oils  on  which  the  license  had  been 
paid;  Motlow  v.  State,  126  Tenn.  591,  145  S.  W.  189,  upholding  act  of 
1909  prohibiting  manufacture  or  sale  of  intoxicating  liquors,  including 
vinous,  spirituous  and  malt  liquors,  excepting  alcohol  of  not  less  than 
188  proof  for  chemical,  medical  and  other  specified  purposes;  State  v. 
Nashville  etc.  Ry.  Co.,  124  Tenn.  12,  Ann.  Gas.  1912D,  806,  136  S.  W. 
775,  law  of  1887  forbidding  corporation  to  dismiss  employees  for 
voting  or  not  voting  at  election,  or  for  or  against  particular  candidate 
or  measure,  or  for  trading  or  not  trading  with  particular  person,  is 
void;  State  v.  Standard  Oil  Co.,  120  Tenn.  138,  110  S.  W.  678,  pro- 
vision of  Anti-trust  Act  of  1903  imposing  penalty  of  imprisonment  on 
persons,  is  not  discrimination  against  corporations  by  giving  persons 
advantages  of  rules  of  evidence  in  criminal  cases;  Cox  v.  Thompson, 
37  Tex,  Civ.  610,  85  S.  W.  34,  upholding  statute  requiring  retail  liquor 
dealers  to  give  bond  in  manner  prescribed;  Phipps  v.  Wisconsin  Cent. 
Ry.  Co.,  133  Wis.  167,  168,  113  N.  W.  467,  468,  statute  of  1988  aa 
amended  in  1901  authorizing  examination  of  former  employee  of  cor- 
poration by  adverse  party,  but  not  authorizing  examination  of  former 
employee  of  individual,  is  void;  dissenting  opinion  in  Quong  Wing  t. 
Kirkendall,  223  U.  S.  66,  56  L.  Ed.  352,  32  Sup.  Ct.  192,  majority 
holding  statute  of  Montana  imposing  license  fee  on  hand  laundries  and 
exempting  steam  laundries  and  hand  laundries  of  women  where  not 
more  than  two  are  employed  is  valid;  dissenting  opinion  in  People  v. 
Nellis,  249  HL  29,  94  N.  E.  172,  majority  upholding  law  of  1906  au- 
thorizing Governor  to  remove  sheriff  if  person  is  taken  from  his 
custody  by  mob  and  lynched;  dissenting  opinion  in  Carr  v.  State,  175 
Ind.  266,  32  L.  B.  A.  (K.  S.)  1190,  93  N.  E.  1079,  majority  upholding 
act  of  1909  repealing  provision  of  act  of  1906  making  Sunday  baseball 
unlawful;  dissenting  opinion  in  Commonwealth  v.  International  Har- 
vester Co.,  131  Ky.  680,  138  Am.  St.  Rep.  256,  115  S.  W.  712,  majority 
holding  act  of  1890  prohibiting  trusts  and  pools  and  act  of  1906  allow- 
ing pooling  of  farm  products  construed  in  light  of  section  198  of  State 
Constitution,  requiring  Assembly  to  pass  laws  to  prohibit  trusts  and 
pools  to  depreciate  article  below  or  increase  it  above  real  value,  and 
in  light  of  Fourteenth  Amendment  to  Federal  Constitution  permit 
pools  not  depreciating  or  enhancing  real  value;  dissenting  opinion  in 
Louisville  etc.  R.  Co.  v.  Melton,  127  Ky.  296,  112  S.  W.  620,  majority 
upholding  act  of  1893  imposing  liability  on  railroad  for  injuries  to 
employees  as  therein  prescribed;  dissenting  opinion  in  People  v.  Crane, 
214  N.  Y.  198,  A2m.  Oas.  1915B,  1254,  108  N.  E.  442,  majority  holding 
State  may  exclude  aliens  from  emplo3anent  on  public  works;  dissent- 
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ing  opinion  in  Schlesinger  v.  Gilhooly,  189  N.  Y.  32,  12  Ann.  Oai.  11S8, 
81  N.  E.  630,  majority  npholding  National  Banking  Act  limiting  rate  of 
interest  national  banks  may  charge,  and  providing  for  forfeiture  of  al) 
interest  for  usury;  dissenting  opinion  in  People  v.  Lochner,  177  N.  Y. 
181,  69  N.  E.  387,  majority  upholding  Laws  of  1897,  p.  485,  limiting 
employment  in  bakery  or  confectionery  to  sixty  hours  per  week  and 
ten  hours  per  day;  dissenting  opinion  in  Thielke  t.  Albee,  79  Or.  66, 
153  Pac.  798,  majority  holding  ordinance  licensing  and  regulating 
operation  of  jitney  buses;  dissenting  opinion  in  Coal  &  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  211,  67  S.  E.  648,  majority  upholding  act  of  1907 
limiting  passenger  rates  to  two  cents  per  mile  on  steam  railroads  more 
than  fifty  miles  in  length. 

Distinguished  in  International  Harvester  Co.  v.  Missouri,  234  XT.  S. 
215,  52  L.  B.  A.  (K.  S.)  525,  68  L.  Ed.  1284,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909;  Quong  Wing  v.  Kirken- 
dall,  223  U.  S.  62,  66  L.  Ed.  352,  32  Sup.  Ct.  192,  upholding  section 
2776  of  Revised  Code  of  Montana  imposing  license  fee  on  hand  laun- 
dries, excepting  those  of  women  in  which  not  more  than  two  are  em- 
ployed and  steam  laundries  from  its  operation;  Ozan  Lumber  Co.  v. 
Union  County  Nat  Bank,  207  U.  S.  257,  62  L.  Ed.  197,  28  Sup.  Ct.  89, 
upholding  statute  of  Arkansas  providing  that  notes  given  in  payment 
of  patented  articles  should  so  state  and  transfer  to  bona  fide  pur- 
chaser would  not  prevent  vendee  from  showing  fraud  and  excepting 
from  its  operation  merchants  selling  patented  articles  in  regular  course 
of  business;  Halter  v.  Nebraska,  205  U.  S.  44,  45,  51  L.  Ed.  702,  27 
Sup.  Ct.  419,  upholding  statute  of  Nebraska  to  prevent  and  punish 
desecration  of  national  fiag  by  prohibiting  sale  of  articles  using  rep- 
resentation of  flag  as  advertisement,  and  exempting  from  its  operation 
newspapers,  books  and  x)eriodicals  containing  representations  of  fiag 
disconnected  from  advertising;  Billings  v.  Illinois,  188  U.  S.  102,  47 
Ii.  Ed.  408,  23  Sup.  Ct.  274,  upholding  Illinois  inheritance  tax  law 
taxing  certain  life  estates  when  remainder  is  to  lineal  but  not  when 
remainder  is  to  collateral  heirs  of  decedent;  Otis  v.  Parker,  187  U.  S. 
610,  47  L.  Ed.  828,  23  Sup.  Ct.  170,  upholding  Cal.  Const.,  art.  IV,  §  26, 
avoiding  all  contracts  for  sales  of  shares  of  corporate  stocks  on  margin ; 
Consumers'  League  v.  Colorado  etc.  Ry.  Co.,  53  Colo.  67,  Ann.  Gas. 
1914A,  1158,  125  Pac.  581,  act  of  1907,  regulating  common  carriers, 
is  not  rendered  void  by  exempting  mountain  railroads  operating  less 
than  twenty  miles  of  road  and  chiefly  engaged  in  hauling  minerals  from 
or  supplies  to  mines;  State  v.  Wickenhoefer,  6  Penne.  (Del.)  138,  139, 
64  Atl.  280,  upholding  laws  of  1905,  providing  for  licensing  persons  in 
Newcastle  County  only  to  make  small  loans  and  charge  five  per  cent 
in  excess  of  les^al  rate  and  exempting  banks  and  trust  companies  ftOTxi 
its  operation ;  State  v.  Fairmont  Creamery  Co.,  153  Iowa,  714,  42  L.  R.  A. 
(N.  S.)  821,  133  N.  W.  900,  upholding  statute  prohibiting  persons  en- 
ga<red  in  buying  dairy  products,  poultry,  eggs  or  grain  from  discrimi- 
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nating  as  to  prices  paid  in  different  localities;  Commonwealth  ▼.  Inter- 
national Harvester  Co.,  131  Ky.  573,  183  Am.  St.  Rep.  256,  115  S.  W. 
710,  where  act  of  1890  prohibits  pools  and  trusts  and  act  of  1906  allows 
pooling  of  farm  products.  Fourteenth  Amendment  gives  all  persons  same 
rights  as  are  given  to  farmers,  and  under  State  Constitution,  section 
198,  pooling  is  permitted  if  price  of  products  is  not  depreciated  below 
or  cost  enhanced  above  real  value  j  Ballard  v.  Mississippi  Cotton  Oil  Co., 
81  Miss.  581,  96  Amu  St.  Rep.  476,  62  L.  R.  A.  407,  34  South.  557,  act 
of  1898,  relating  to  liability  of  corporations  for  injuries  to  employees 
is  void  as  imposing  restrictions  on  corporations  not  imposed  on  natural 
persons;  Frederick  v.  State,  89  Neb.  349,  354,  84  L.  R.  A.  (N.  S.)  650, 
131  N.  W.  620,  622,  act  of  1909  requiring  manufacturer  to  label  food 
products  put  up  and  sold  by  it  in  package  form,  but  not  requiring  re- 
tailers who  put  up  and  sell  same  products  in  package  form  to  label 
them,  is  void ;  State  v.  Coyle,  7  Okl.  Cr.  78,  79,  122  Pac.  256,  256,  fact 
that  anti-trust  law  of  1908  exempts  combinations  of  labor  does  not  ren- 
der it  void ;  State  v.  Witherspoon,  115  Tenn.  142,  90  S.  W.  853,  uphold- 
ing Act  of  1903,  0.  140,  p.  268,  declaring  illegal  combination  with  view 
to  lessen  or  tending  to  lessen  competition  or  to  control  price;  State 
V.  Shippers'  Compress  etc.  Co.,  95  Tex.  611,  69  S.  W.  61,  upholding 
that  portion  of  invalid  Anti-trust  Act  of  1895,  which  authorizes  State 
to  forfeit  corporation  charters  for  carrying  out  restraints  on  trade,  pro- 
hibited by  invalid  portions;  dissenting  opinion  in  Ex  parte  HoUman, 
79  S.  £.  43,  14  Ann.  Oas.  1105,  60  S.  E.  32,  majority  holding  provision 
of  Criminal  Code  declaring  laborer  under  contract  to  work  on  farm, 
who  receives  advances  and  fails  to  perform,  guilty  of  misdemeanor, 
Tiolates  Fourteenth  Amendment. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Gas.  846,  847. 

Constitutionality  of  statutes  exempting  building  and  loan  associa- 
tions from  nsuiy  laws.    Note,  20  Ann.  Oas.  1258. 

Constitutionality  of  discriminations  in  food  laws.    Note,  84  L.  R.  A. 
(N.  S.)  660. 

Exempting  wage-earners  from  anti-tmst   laws.    Note,  52  L.  R.  A* 
(N.  S.)  625,  626,  629. 

Provisions  of  Anti-tmst  Act  of  Illinois  of  1893  are  not  separable,  and 
entire  statute  Is  void. 

Approved  in  Muskrat  v.  United  States,  219  U.  S.  363,  56  L.  Ed.  262, 
31  Sup.  Ct.  250,  act  of  Congress  of  1907  authorizing  Cherokee  citizens 
having  interest  in  property  allotted  under  act  of  1902  to  bring  suits  in 
Court  of  Claims  and  on  appeal  to  this  court  to  test  validity  of  subse- 
quent acts  of  Congress  exceeds  constitutional  authority  of  legislature  to 
confer  jurisdiction;  In  re  Johnson,  224  Fed.  186,  where  brewing  company 
loans  thirty-eight  hundrfid  dollars  to  bankrupt,  of  which  eight  hundred 
dollars  was  for  purchase  of  unexpired  liquor  license  and  separate  notes 
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are  given,  fact  that  loan  of  license  fee  is  prohibited  by  statute  does  not 
make  whole  transaction  void;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed. 
.347,  invalidity  of  penalty  provisions  of  Missouri  passenger  fare  and 
freight  rate  statutes  of  1907,  which  are  separable,  does  not  rende^  other 
provisions  of  statutes  void ;  Union  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127 
Fed.  212,  holding  Arkansas  act  of  1891,  regulating  negotiable  instruments 
in  payment  for  patent  rights  or  things  being  invalid  in  part,  is  invalid 
in  toto;  McLendon  v.  State,  179  Ala.  96,  97,  Ann.  Oaa.  1915C,  691,  60 
South.  405,  406,  invalidity  of  proviso  exempting  ex-Confederate  soldiers 
from  occupation  tax  on  learned  professions  makes  entire  statute  invalid; 
Stinson  v.  State,  63  Fla.  45,  58  South.  723,  person  charged  with  taking 
fish  ''in  Indian  River''  in  violation  of  sections  1  and  2  of  statute  cannot 
question  validity  of  section  4,  which  does  not  affect  validity  of  sections 
1  and  2;  Board  of  Commrs.  of  Hillsborough  County  v.  Savage,  63  Fla. 
341,  58  South.  837,  void  provision  of  act  of  1911  requiring  compensation 
of  probation  ofiicers  to  be  fixed  by  county  commissioners  may  be  elimi- 
nated ;  Hayes  v.  Walker,  54  Fla.  168,  44  South.  749,  act  of  1907  extending 
corporate  limits  of  Tampa  to  include  Fort  Brooke  is  not  invalidated  by 
proviso  that  such  included  territory  shall  not  be  liable  for  existing  bonded 
indebtedness  of  city  of  Tampa;  State  v.  Patterson,  50  Fla.  133,  39  South. 
400,  holding  void  act  requiring  street-ear  company  to  furnish  separate 
seats  for  white  and  colored  passengers,  requiring  passengers  to  occupy 
seat  assigned,  making  exception  for  colored  nurse  caring  for  white  per- 
son ;  People  ex  rel.  Phillips  v.  Strassheim,  240  HI.  300,  22  L.  B.  A.  (K.  S.) 
1135,  88  N.  E.  827,  primary  election  law  of  1908  is  rendered  wholly  invalid 
by  unconstitutionality  of  sections  11  and  44,  because  its  purpose  cannot 
be  accomplished  without  those  sections;  Kellyville  Coal  Co.  v.  Harrier, 
207  HI.  629,  69  N.  E.  928,  holding  invaUd  act  of  May  28, 1891,  prohibiting 
employers  from  deducting  from  wages  except  for  lawful  money  except 
in  case  of  farm  laborers  or  servants;  State  v.  Aetna  Banking  etc.  Co., 
34  Mont.  390,  87  Pac.  272,  in  laws  of  1905,  inquiring  foreign  banking 
compsmes  doing  business  in  State  to  make  eertain  reports  and  pay  cer- 
tain fees,  provision  exempting  corporation  within  State  at  time  of  ap- 
proval of  act  is  so  inseparable  that  its  invalidity  invalidates  whole; 
Ruhland  v.  Waterman^  29  R.  I.  375,  71  Atl.  453,  holding  law  of  1896  pro- 
viding for  submission  at  general  election  in  cities  and  towns  of  question 
whether  liquor  licenses  shall  be  granted  is  complete  and  enforceable  with- 
out void  proviso  relating  to  petition;  dissenting  opinion  in  Berea  College 
V.  Kentucky,  211  U.  S.  63,  63  L.  Ed.  89,  29  Sup.  Ct.  33,  majority  holding 
validity  of  Kentucky  act  of  1904  prohibiting  domestic  corporations  from 
teaching  white  and  negro  pupils  in  same  school  is  not  affected  by  its  pos- 
sible invalidity  under  Federal  Constitution  as  to  individuals,  where  high- 
est State  court  considers  act  separable. 

Distinguished  in  Leonard  v.  American  Life  etc.  Co.,  139  Ga.  280,  77 
S.  E.  44,  invalid  provision  of  act  of  1912  relating  to  insurance  companies 
is  separable  and  may  be  stricken  out;  State  ex  rel.  Dawson  v.  Martin^  87 


184  U.  S.  540-571      NOTES  ON  U.  S.  REPORTS.  1036 

Kan.  820,  126  Pac.  1081,  act  of  1911  proyiding  method  for  removal  of 
officers  is  not  rendered  invalid  by  fact  that  it  is  inoperative  as  to  incum- 
bents of  State  offices  created  by  Constitution;  Adams  v.  Standard  Oil  Co., 
97  Miss.  909, 53  South.  696,  fact  that  provision  of  code  of  1906  exempting 
Confederate  soldiers  from  occupation  tax  is  invalid  does  not  invalidate 
entire  privilege  tax  act. 

Effect  of  partial  invalidity  of  statute.  Note,  AniL  Oaa.  1916D,  26»  37. 

Illegality  of  combination  does  not,  at  common  law,  preclude  recovery 
of  price  of  goods  sold  lyy  it  in  course  of  business. 

Approved  in  National  Bank  ete.  Loan  Co.  v.  Petrie,  189  U.  8.  425,  47 
LI  Ed.  880,  23  Sup.  Ct.  513,  holding  right  to  recover  money  paid  to 
national  bank  for  unauthorized  bonds  on  rescission  of  contract  for  fraud 
is  not  loss  because  contract  was  illegal ;  In  re  T.  H.  Bunch  Co.,  180  Fed. 
527,  529,  where  carrier  having  delivered  goods  without  surrender  of  bill 
of  lading,  as  required  by  statute,  takes  assig^nments  of  drafts  secured  by 
bills  of  lading  and  procures  bills  of  lading,  carrier  may  recover  against 
bankrupt  consignee's  trustee  on  such  assignments;  Hadley  Dean  Plate 
Glass  Co.  V.  Highland  Glass  Co.,  143  Fed.  244,  245,  74  C.  G.  A.  462,  Rev. 
Stats.  Mo.  1899,  §§  8965--8970,  inapplicable  to  sale  of  goods  to  be  de- 
livered to  vendee  in  Missouri  but  made  in  other  State  by  vendee;  Penn- 
sylvania Co.  V.  Bay,  138  Fed.  207,  in  action  by  road  to  restrain  traffic  in 
tickets,  defense  that  railroad  violates  Anti-trust  Act  cannot  be  taken 
advantage  of;  Metcalf  v.  American  School  Furniture  Co.,  122  Fed.  121, 
122,  126,  holding  corporation  or  stockholder  cannot  rescind  ultra  vires 
contract  for  sale  of  property  after  same  is  executed;  Gilbert  v.  American 
Surety  Co.,  121  Fed.  503,  61  L.  R.  A.  253,  57  C.  C.  A.  619,  holding  seller 
of  personal  proi)erty  after  execution  of  contract  and  delivery  of  goods 
which  were  turned  back  to  him  as  vendee's  agent  cannot  hold  same  be- 
cause contract  restrained  trade;  Epstein  v.  Buckeye  Cotton  Oil  Co.,  106 
Ark.  245,  153  S.  W.  589,  fact  that  cotton  oil  company  had  entered  into 
illegal  combination  and  reduced  price  paid  for  cotton-seed  would  not  be 
defense  to  action  to  recover  money  advanced  to  purchase  cotton-seed 
which  was  not  so  used;  Liouisville  etc.  R.  Co.  v.  Burley  Tobacco  Society, 
147  Ky.  27, 143  S.  W.  1043,  fact  that  corporation  is  monopoly  in  restraint 
of  trade  is  no  defense  to  action  for  damages  for  wrongful  destruction  of 
its  property ;  Brent  v.  Gay,  149  Ky.  625,  41  L.  B.  A.  (N.  S.)  1034,  149 
S.  W.  920,  holding  contract  for  purchase  of  blue  grass  seed  was  part  of 
illegal  scheme  to  control  entire  trade  and  denying  recovery  for  its  breach; 
State  V.  Hammond  Packing  Co.,  110  La.  187,  34  South.  371,  upholding 
Acts  1898,  p.  192,  levying  license  taxes  upon  certain  corporations  oper- 
ating within  State  but  domiciled  elsewhere;  Wolf  Co.  v.  Galbraith,  35 
Tex.  Civ.  506,  80  S.  W.  649,  in  action  on  contract,  defendant  cannot  raise, 
illegality  under  anti-trust  law,  when  statute  in  effect  at  time  of  making 
contract  void. 

Distinguished  in  Continental  Wall  Pai>er  Co.  v.  Lewis  Voight  A  Sons 
Co.,  148  Fed.  948,  953, 19  L.  R.  A.  (N.  S.)  148,  78  C.  C.  A.  567,  combina- 
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tion  to  control  ninety-eight  per  cent  of  ontpiit  of  wallpaper  mills,  agree- 
ing to  sell  at  fixed  price  illegal;  Indiana  Mfg.  Co.  v.  Case  Threshing  Maeh. 
Co.,  148  Fed.  23,  holding  illegal  combination  of  mannfacturers  of  thresh- 
ing-machine under  combined  patents  at  uniform  prices;  Hugaenot  Mills 
V.  Jempson,  08  8.  C.  366, 102  Am.  8t  Kep.  673,  47  S.  E.  688,  where  corpo- 
ration after  forming  partnership  with  individual  contracts  to  sell  goods 
bought  partly  with  corporate  funds,  to  defendant,  he  cannot  raise  objec- 
tion that  jmrtn'ership  ultra  vires. 

Illegal  combination  formed  in  violation  of  Sherman  aatl-tnist  law  of 
1800  may  recover  purchase  price  of  goods  sold  under  collateral  contract. 

Approved  in  D.  R.  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co.,  236 
U.  S.  172, 176, 178,  Ann.  Oaa.  1916A,  118,  59  L.  Ed.  625,  527,  35  Sup.  Ct. 
398,  in  action  to  recover  price  of  com  syrup  it  is  no  defense  that  corpo- 
ration is  illegal  combination  in  violation  of  Anti-trust  Act  of  1890 ;  Con- 
tinental Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210  U.  S.  429,  52  L.  Ed. 
1138^  28  Sup.  Ct.  748,  right  of  inventor  to  exclude  others  from  use  of 
patent  is  not  affected  by  his  non-use  of  patent,  and  injunction  for  in- 
fringement will  not  be  denied  merely  on  ground  of  nonuse;  Chattanooga 
Foundry  etc.  Works  v.  Atlanta,  203  U.  S.  397,  61  L.  Ed.  244,  27  Sup.  Ct. 
65,  affirming  judgment  for  treble  damages  under  Anti-trust  Act  of  1890, 
in  action  against  illegal  combination,  although  sale  of  iron  pipe  causing 
injury  to  city  was  not  so  connected  with  unlawful  combination  as  to  make 
sale  itself  unlawful;  Boatmen's  Bank  of  St.  Louis  v.  Fritzlen,  221  Fed. 
166,  137  C.  C.  A.  54,  bank  may  enforce  payment  of  notes  and  mortgage 
executed  By  defendant  in  Kansas  payable  to  commission  company  in  set- 
tlement of  account  against  defendant  and  assigned  to  bank  as  collateral 
security  for  loan,  though  commission  company  is  member  of  Kansas  City 
Livestock  Exchange  illegally  controlling  livestock  commission  business 
where  bank  had  no  knowledge  of  violation  of  law  and  charges  of  exchange 
were  not  excessive;  United  States  Fire  Escape  Counterbalance  Co.  v. 
Joseph  Halsted  Co.,  195  Fed.  297,  298,  assignee  of  patent  holding  under 
assignment  in  aid  of  combination  violating  Sherman  Anti-trust  Act  of 
1890  may  sue  infringer  of  patent;  International  Harvester  Co.  v.  Oliver, 
192  Fed.  66,  person  receiving  property  from  illegal  combination  upon 
oontract  to  sell  at  certain  price  by  certain  date  cannot  deny  liability  on 
ground  of  illegality  of  enterprise;  Steele  v.  United  Fruit  Co.,  190  Fed. 
636,  purchase  by  corporation  engaged  in  foreign  commerce  of  controlling 
interest  in  stock  of  competing  company  does  not  invalidate  stock  so  as 
to  preclude  transfer  to  bona  fide  purchaser  with  right  to  vote  stock; 
Virtue  v.  Creamery  Package  Mfg.  Co.,  179  Fed.  119,  102  C.  C.  A.  413, 
owner  of  patent  may  sue  for  infringement,  though  he  is  member  of  illegal 
combination;  Northwestern  Consol.  Mill.  Co.  v.  William  Callam  &  Son, 
177  Fed.  788,  that  complainant  is  violating  Sherman  Anti-trust  Act  is  no 
defense  to  suit  for  infringement  of  trademark ;  Boatmen's  Bank  v.  Fritz- 
len, 175  Fed.  189,  190,  where  livestock  commission  advanced  money  to 
defendant  who  executed  notes  and  mortgage  for  repayment,  including 
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compensation  for  services  in  purchase  and  sale  of  cattle  for  defendimt, 
it  was  no  defense  to  action  on  notes  and  to  foreclose  mortgage  that  com- 
mission  is  member  of  illegal  combination  in  violation  of  Kansas  statute 
of  1897;  Midland  Valley  R.  Co.  v.  Hoffman  Coal  Co.,  91  Ark.  192,  120 
S.  W.  384,  member  of  trust  to  control  price  of  coal  may  sue  carrier  for 
breach  of  contract  to  furnish  cars  for  shipment  of  coal;  D.  R.  Wilder 
Mfg.  Co.  V.  Com  Products  Ref.  Co.,  11  Ga.  App.  593,  596,  597,  598,  75 
S.  E.  921,  922,  923,  in  action  for  price  of  com  syrup,  fact  that  selling 
corporation  is  illegal  combination  is  no  defense  where  contract  differs 
from  ordinary  contract  of  sale  only  by  profit-sharing  plan;  Dunbar  v. 
American  Tel.  &  Tel.  Co.,  238  Dl.  472,  87  N.  E.  528,  purchase  by  foreign 
corporation  of  stock  of  domestic  corporation  manufacturing  and  selling 
telephone  supplies  in  order  to  secure  complete  monopoly  of  telephone 
business  is  void;  Bessire  &  Co.  v.  Com  Products  Mfg.  Co.,  47  Ind.  App. 
309,  310,  313,  314,  94  N.  E.  357,  358,  359,  that  seUer  is  illegal  combination 
is  no  defense  to  action  for  price  of  com  syrup  sold  under  independent 
contract  not  connected  with  contracts  forming  illegal  combination;  Lar- 
abee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  85  Kan.  225, 116  Pac.  905, 
allowing  recovery  of  damages  for  wrongful  suspension  of  transfer  ser- 
vices, where  service  sought  to  be  enforced  by  mandamus  was  not  part  of 
illegal  combination ;  United  Shoe  Mach.  Co.  y.  La  Chapelle,  212  Mass.  484, 
Ann.  Gas.  191SD,  716,  99  N.  E.  293,  contract  of  manufacturer  of  shoe 
machinery  binding  employee  to  assign  to  it  all  inventions  made  during 
employment  and  for  ten  years  thereafter,  which  is  one  of  series  of  con- 
tracts securing  control  to  manufacturer  of  ninety  per  cent  of  inventions 
relating  to  shoe  machinery,  is  violation  of  Federal  Anti-trust  Act  of 
1890 ;  International  Harvester  Co.  v.  Eaton  Circuit  Judge,  163  Mich.  60, 
62,  65,  Ann.  Gas.  1912A,  1022,  SO  L.  R.  A.  (K.  S.)  580,  127  N.  W.  697, 
698,  699,  where  foreign  corporation  having  complied  with  law  sues  agents 
to  recover  money  collected  for  its  account,  agents  cannot  defeat  recovery 
by  proof  that  corporation  is  illegal  combination  in  violation  of  act  of 
1899;  State  v.  Duluth  Board  of  Trade,  107  Minn.  535,  2S  L.  R.  A.  (N.  S*.) 
1260,  121  N.  W.  407,  Rule  26  of  Duluth  Board  of  Trade  requiring  mem- 
bers to  charge  uniform'  commissions  for  services  in  making  sales  for 
customers  is  not  violation  of  State  Anti-trust  Act  of  1899;  Freed  v. 
,  American  Fire  Ins.  Co.,  90  Miss.  83,  84, 122  Am.  St.  Rep.  307, 11  L.  R.  A. 
(N.  S.)  868,  43  South.  949,  insurance  company  under  subrogation  agree- 
ment and  assignment  was  entitled  to  recover  from  wrongdoer,  although  it 
was  member  of  insurance  trust  in  violation  of  anti-trust  law  of  1900; 
First  Nat.  Bank  of  Jeannette  v.  Missouri  Glass  Co.,.  169  Mo.  App.  394, 
395,  152  S.  W.  383,  384,  holding  contract  by  manufacturers  of  glassware 
controlling  sixty  per  cent  of  glassware  business  in  United  States  to  allow 
rebates  to  retail  purchasers  refusing  to  purchase  from  rival  manufaC' 
turers  is  not  void  under  Federal  Anti-trust  Act,  and  allowing  recovery  of 
price  of  glassware  sold ;  Pulp  Wood  Co,  v.  Green  Bay  Paper  etc.  Co.,  157 
Wis.  623,  625, 147  N.  W.  1065, 1066,  mere  fact  that  corporation  is  illegal 
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combination  in  violation  of  statute  of  1913'  is  no  defense  to  action  to 
recover  price  of  goods  bought  under  legal  contract;  dissenting  opinion  in 
Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.,  212  U.  S.  270, 
271,  272,  53  L.  Ed.  508,  509,  29  Sup.  Ct.  280,  majority  holding  sale  of 
goods  was  under  agreement  that  was  essential  part  of  illegal  scheme  to 
monopolize  interstate  trade  in  wall  paper,  and  denying  recovery  of  price 
of  goods. 

Distinguished  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.,  212  U.  S.  256,  257,  258,  260,  261,  63  L.  Ed.  503,  504,  506,  29  Sup.  Ct. 
280,  denying  recovery  of  price  of  goods  sold  under  agreements  that  were 
essential  parts  of  illegal  scheme  to  monopolize  interstate  trade  in  wall 
paper;  Patterson  v.  Imperial  Window  Glass  Co.,  91  Kan.  207,  137  Pac. 
957,  denying  recovery  on  contract  made  in  execution  of  illegal  combina- 
tion in  restraint  of  trade  in  violation  of  Federal  Anti-trust  Act  of  1890 
and  State  Anti-trust  Act  of  1889 ;  Kosciuskc/  Oil  Mill  etc.  Co.  v.  Wilson 
Cotton  Oil  Co.,  90  Miss.  555,  8  L.  R.  A.  (N.  S.)  1053,  43  South.  437,  con- 
tract of  cdmpany,  having  placed  agent  to  buy  cotton-seed  in  competitor's 
territory,  agreeing  to  assign  contract  of  agency  and  not  to  buy  cotton- 
seed in  competitor's  territory  in  consideration  of  cotton-seed  to  be  de- 
livered to  it  by  competitor,  is  violation  of  State  anti-trust  Act  of  1900; 
Guyton  v.  Eastern  Elec.  Co.,  91  Ohio  St.  112, 110  N.  E.  190,  in  action  by 
member  of  unlawful  combination  for  goods  sold,  purchaser  injured  by 
increase  in  price  as  result  of  such  combination  may  set  off  damages ; 
Wagner  v.  Minnie  Harvester  Co.,  25  Okl.  568,  569,  571,  573, 106  Pac.  972, 
973,  975,  that  contract  of  purchase  of  commodity  was  made  in  violation 
of  State  Anti-trust  Act  is  complete  defense,  whether  contract  was  made 
in  Oklahoma  or  in  Missouri  having  similar  statute. 

Validity  and  enforceability  of  collateral  contract  entered  into  by 
monopoly  or  corporate  trust.  NoteSi  8  Ann.  Gas.  892;  Ann.  Gas. 
1912A,  1029. 

Collateral  agreements  forming  illegal  combinations  and  their  enforce- 
ment. Notes,  11  L.  E.  A.  (N.  S.)  369;  30  L.  B.  A.  (N.  S.)  583; 
41  L.  E.  A.  (N.  S.)  1035. 

Right  of  defendant  in  action  by  monopoly  on  collateral  contract  to 
set  off  damages  sustained  by  him  on  account  of  monopoly.  Note, 
Ann.  Gas.  1916D,  946. 

Contract  made  in  violation  of  statute  is  void. 
Approved  in  Waskey  v.  Hammer,  223  U.  S.  94,  56  L.  Ed.  364,  32  Sup. 
Ct.  187,  mining  location  made  by  United  States  mineral  surveyor,  dis- 
qualified under  section  452,  Rev.  Stats.,  is  void. 

tTnllqnidated  damages  unconnected  with  claim  are  no  defense. 
Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  733, 
68  C.  C.  A.  89,  in  action  in  Federal  court  to  enforce  stockholder's  lia- 
bility, defendant  cannot  set  up  moneys  due  him  from  concern. 
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Illegal  trusts  under  modem  anti-trust  laws.  Note,  64  L.  B.  A.  690, 
692,  712. 

Combination  to  control  price  of  personal  service  as  violation  per  se 
of  anti-monopoly  statute.    Note,  23  L.  B.  A.  (N.  8.)  1262. 

Combination  among  fanners  or  stock-raisers  as  a  monopoly.  Nbte^ 
44  L.  B.  A.  (N.  S.)  1105. 

Constitutional  questions  raised  by  the  enactment  of  Compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Compensation 
Act  of  1906.    Note,  10  N.  0.  0.  A.  19. 

184  XT.  &  972-677»  46  L.  Ed.  694,  22  8ap.  Ot  60IS  UNITED  STATES  T. 
OAMOU. 

Court  of  Private  Land  *01aims  may  prescribe  true  boundaxlee  of  valid 
grattt.  • 

Approved  in  United  States  v.  Green,  185  U.  S.  267,  46  L.  Ed.  904,  22 
Sup.  Ct.  644,  holding  Court  of  Private  Land  Claims  may  confirm  grant 
to  extent  of  four  sites  where  evidence  enabled  court  to  determine  true 
boundaries  of  tract  as  limited. 

Decision  on  prior  appeal  is  law  of  case  on  subsequent  appeal 
Approved  in  Richardson  v.  Ainsa,  11  Ariz.  363,  95  Pao.  104,  and  Rich- 
ardson V.  Ainsa,  218  U.  S.  295,  54  L.  Ed.  1046,  31  Sup.  Ct.  23,  both  hold- 
ing decision  of  Federal  Supreme  Court  on  former  appeal  that  lower  court 
had  jurisdiction  of  case,  is  conclusive  on  second  appeal;  McCourt  v. 
Singers-Bigger,  150  Fed.  104,  80  C.  C.  A.  56,  subsequent  decree  allowing 
additional  costs  and  additional  relief  not  adjudicated  in  first  decree,  is 
reviewable  on  appeal;  District  of  Columbia  v.  Brewer,  32  App.  D.  C.  391, 
holding  decision  of  this  court  on  prior  appeal  is  law  of  case  and  reversing 
trial  court's  judgment  following  intervening  decision  of  Federal  Supreme 
Court;  Southern  Bell  Tel.  &  Tel.  Co.  v.  Glawson,  140  Ga.  510,  79  S.  E. 
137,  Court  of  Appeals  will  follow  its  own  decision  on  second  writ  of 
error  in  same  case  not  intervening  decision  of  Supreme  Court  in  another 
case  showing  that  decision  of  Court  of  Appeals  is  erroneous;  Davisson 
T.  Citizens'  Nat.  Bank,  16  N.  M.  691,  120  Pac.  304,  holding  decision  in 
prior  appeal  is  law  of  case;  Marth  v.  Kingfisher  Commercial  Club,  44 
Ok.  517,  144  Pac.  1048,  8  N.  C.  C.  A.  788,  law  as  declared  in  former 
appeal  is  law  of  case;  Harding  y.  Gillett,  25  OkL  206,  107  Pac.  669, 
holding  questions  decided  on  former  appeal  are  law  of  case  and  not  open 
for  reconsideration  in  Supreme  Court. 

184  IT.  &  67&-692,  46  L.  Ed.  697,  22  Sup.  Ct  615,  EIDMAK  ▼.  MABTINEZ. 

Intention  to  tax  must  be  expressed  in  dear  and  unambiguous  language. 

Approved  in  United  States  v.  Goelet,  232  U.  S.  298,  58  L.  Ed.  618, 

34  Sup.  Ct.  431,  tax  imposed  by  section  37,  Tariff  Act  of  1909,  does  not 

apply  to  use  of  foreign-built  yacht  owned  by  citizen  of  United  States 
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permanently  domiciled  and  residing  abroad  for  more  than  one  year  prior 
to  levy  of  tax;  State  of  Ohio  v.  Harris,  229  Fed.  898,  construing  Ohio 
statute  making  franchise  tax  lien  on  property  of  corporation  as  not  ex- 
tending to  insolvent  domestic  corporation ;  Lynch  v.  Union  Trust  Co.,  164 
Fed.  163,  90  C.  C.  A.  147,  right  to  receive  income  of  estate  left  in  trust 
under  will  is  not  taxable  under  War  Revenue  Act  of  1898,  but  income 
received  prior  to  repeal  of  act  of  1902  is  subject  to  taxation;  People  v. 
Koenig,  37  Colo.  285,  11  Ann.  Oas.  140,  85  Pac.  1130,  inheritance  tax 
law  exempting  ten  thousand  dollars  of  ''such  estate''  applies  to  distribu- 
tive shares  and  legacies,  not  to  aggregate  value  of  property  of  decedent ; 
Fidelity  &  Casualty  Co.  v.  Board  of  Review,  264  lU.  18,  105  N.  E.  707, 
construing  acts  of  1869,  1879  and  1899,  and  holding  net  receipts  of  for- 
eign casualty  companies  were  not  taxable;  English's  Estate  v.  Crenshaw, 
120  Tenn.  538, 127  Am.  St.  Rep.  1025, 17  L.  R.  A.  (N.  S.)  753, 110  S.  W. 
211,  where  testator  left  all  property  to  widow,  and  widow  deeded  one-half 
to  collateral  heirs  contesting  will  in  order  to  have  contest  withdrawn, 
estate  to  collateral  heirs  passes  by  deed,  not  will,  and  is  not  subject  to 
inheritance  tax;  In  re  Estate  of  Curtis,  88  Vt.  449,  92  Atl.  966,  legacy 
to  charitable  trust  to  be  formed  under  will  is  exempt  from  inheritance 
tax  under  act  of  1910;  dissenting  opinion  in  Hertz  y.  Woodman,  218 
U.  S.  226,  64  L.  Ed.  1010,  30  Sup.  Ct.  621,  majority  holding  fact  that 
testator  died  within  year  of  taking  effect  of  repealing  act  of  1902  does 
not  relieve  from  taxation  legacies  taxable  under  War  Revenue  Act  of 
1898  as  amended  by  act  of  190L 

All  clTlllxed  nations  recognise  law  of  domicile  as  govemliig  traiuh 
mission  and  inharitance  of  personalty. 

Approved  in  Blackstone  v.  Miller,  188  U.  S.  204,  47  L.  Ed.  444,  23  Sup. 
Ct.  278,  upholding,  under  New  York  inheritance  tax  law,  tax  imposed  on 
transfer  under  will  of  nonresident  of  debts  due  decedent  from  residents 
of  State;  Blair  v.  Herold,  150  Fed.  201,  articles  of  partnership  reciting 
consideration,  providing  that  father's  interest  should  go  to  son  on  his 
death,  gave  son  vested  interest  not  taxable  under  War  Revenue  Act, 
Comp.  Stats.  1901,  p.  2286 ;  Gallup's  Appeal,  76  Conn.  621,  624,  57  Atl. 
700,  701,  Gen.  Stats.  1902,  §§  2367,  2377,  imposes  tax  on  personal  prop- 
erty of  decedent  domiciled  in  Connecticut  though  property  situate  outside 
State;  Humphreys  v.  State,  70  Ohio  St.  84,  101  Am.  St  Rep.  888^  66 
L.  R.  A.  776,  70  K.  E.  961,  under  Rev.  Stats.  2731-1,  boards  incorporated 
outside  State  for  charitable  purposes,  doing  business  in  State,  subject 
t^  collateral  inheritance  tax ;  State  v.  Fidelity  &  Deposit  Co.,  35  Tex.  Civ. 
220,  80  S.  W.  548,  securities  deposited  with  State  treasurer  by  foreign 
corporation  as  guaranty,  taxable  in  that  State. 

Distinguished  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  208, 
50  L.  Ed.  156,  26  Sup.  Ct.  36,  holding  invalid  tax  on  rolling  stock  of 
Kentucky  corporation  situate  outside  State  under  authority  of  Ky. 
Stats.,  §  4020. 

XVin— 66 
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War  revenne  law  of  1898  imposing  tax  on  legadflt  dooi  not  apply  to 
American  secnrltlee  of  alien  domiciled  abroad. 

Approved  in  Bullen  v.  Wisconsin,  240  U.  S.  631,  60  L.  Ed.  835,  36 
Sup.  Ct.  475,  holding  deed  by  resident  of  Wisconsin  to  resident  of 
Illinois  as  trustee  for  beneficiaries  of  stocks  and  bonds  in  which  donor 
reserves  income  for  life  and  power  of  appointment  is  not  transfer,  and 
sustaining  inheritance  tax  by  Wisconsin,  although  stocks  and  bonds  are 
in  Illinois  and  there  taxed;  Baldwin  y.  Eidman,  202  Fed.  979,  liability 
to  legacy  tax  under  War  Revenue  Act  of  1898  is  determined  by  time 
legacy  vests  under  will,  and  is  npt  affected  by  fact  that  legacy  did 
not  become  payable  und^^r  administration  laws  of  State  until  after  re- 
peal of  Revenue  Act  in  1902;  State  v.  Dunlap,  28  Idaho,  798,  799,  156 
Pac.  1144,  ll'!:5,  nonresident  decedent's  shares  of  stock  in  Union  Pa- 
cific Railroad  owning  stock  in  Oregon  Short  line  Railroad  in  Idaho  are 
not  taxable  under  inheritance  law;  People  v.  Union  Trust  Co.,  255  111. 
173,  Ann.  Gas.  1913D,  514,  L.  B.  A.  1915D,  450,  99  N.  E.  380,  upholding 
inheritance  tax  on  rights  to  succeed  to  property  of  nonresident  testator 
including  legacies  paid  by  California  administrator,  although  inheritance 
taxes  on  such  l^acies  were  paid  in  California;  People  v.  Griffith,  245 
111.  536,  537,  539,  542,  92  N.  E.  314,  315,  316,  317,  under  statute  of  1895, 
stocks  and  bonds  of  domestic  corporation  found  in  State  belonging  to 
nonresident  decedent  are  subject  to  tax,  while  stocks  and  bonds  of  for- 
eign corporation  are  not  subject  to  tax;  State  ex  reL  Graff  v.  Probate 
Court,  128  Minn.  379,  L.  E.  A.  1916A,  901,  150  N.  W.  1097,  upholding 
tax  on  right  of  succession  to  stocks,  bonds  and  promissory  notes  in 
Minnesota  of  nonresident  decedent;  Mann  v.  State  Treasurer,  74  N.  H. 
353,  16  L.  B.  A.  (N.  8.)  150,  68  Atl.  134,  decedent's  deposits  in  another 
State  or  her  right  to  4hem  are  property  taxable  under  inheritance  tax 
law  of  1905;  Neilson  v.  Russell,  76  N.  J.  L.  660,  131  Am.  St.  Rep.  673, 
19  L.  R.  A.  (N.  S.)  887,  71  Atl.  288,  stock  in  New  Jersey  belonging  to 
testator  domiciled  in  England  is  not  subject  to  inheritance  tax  imposed 
by  act  of  1894 ;  In  re  Hartman  's  Estate,  70  N.  J.  Eq.  667,  62  Atl.  562, 
testatrix's  domicile  at  time  of  death  was  New  Jersey,  that  of  her  hus- 
band, and  legacies  to  collateral  relatives  were  subject  to  New  Jersey 
inheritance  tax  law,  though  wife's  residence  and  property  were  in  New 
York,  and  collateral  inheritance  tax  was  paid  on  personal  property 
there;  Bullard  v.  Redwood  Library,  37  R.  L  111,  91  Atl.  31,  where  tes- 
tatrix domiciled  in  State  leaves  personal  property  in  Massachusetts 
which  is  taxed  by  reason  of  its  situs,  such  tax  is  not  charge  against 
legacies,  but  as  part  of  expenses  of  administration;  Hall  v.  Miller, 
102  Tex.  294,  115  S.  W.  1171,  promissory  notes  given  in  payment  of 
lands  in  State  and  secured  by  vendor's  lien  deposited  in  local  bank  for 
nonresident  owner's  benefit  are  taxable. 

Inheritance  taxation — ^Ita  leading  features.    Note,  187  Am.  St.  Bep. 
1062,  1095. 
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Rules  for  eonstmction  of  inheritance  tax  statutes.    Note,  Ajdxl  Oas. 
19150,  S24. 

184  U.  &  593-^98,  46  L.  Ed.  706,  22  Sup.  Ot.  621,  MOOBE  T.  BJJOKQABISR, 

An  Inlietitance  tax  is  not  upon  the  property^  hot  upon  its  derolation 
or  transmisslop. 

Approved  in  People  v.  Knight,  174  N.  Y.  482,  67  N.  E,  68,  upholding 
franchise  tax  hased  upon  amount  of  capital  stock  of  domestic  corpora- 
tion all  of  "Those  stock  is  invested  in  nontaxable  patents. 

Nature  of  inheritance  tax.    Note,  83  L.  B.  A.  (N.  S.)  610. 

184  V.  S.  698-^06,  46  K  Bd.  707,  22  Blip.  Ot  511,  BUSOH  ▼.  JONES. 

Equitable  Jurisdiction  must  he  determined  by  condition  existing  at  time 
bill  is  filed. 

Approved  in  American  Sulphite  Co.  t.  Crown-Columbia  Pulp  etc.  Co., 
169  Fed.  142,  bill  for  infringement  filed  forty-eight  days  before  expira- 
tion of  patent  showing  defendant  is  using  infringing  structures  states 
ground  for  granting  perpetual  injunction  even  after  expiration  of  pat- 
ent; Carnegie  Steel  Co.  v.  Colorado  Fuel  etc.  Co.,  165  Fed.  198,  91 
C.  C.  A.  229,  in  suit  for  injunction  and  damages  for  infringement, 
though  no  motion  was  made  for  preliminary  injunction  and  none  was 
granted,  court  has  jurisdiction  after  expiration  of  patent  to  award  ac- 
counting for  damages  and  profits ;  Raymond  Syndicate  v.  Brown,  124  Fed. 
83,  holding  bill  alleging  purchase  of  merchandise  for  lump  sum  which  was 
paid  and  delivery  of  two-thirds,  rest  being  concealed  to  prevent  replevin, 
states  cause  of  action;  United  States  Mitis  Co.  v.  Detroit  Steel  etc. 
Spring  Co.,  122  Fed.  866,  69  C.  C.  A.  589,  holding  court  of  equity  has 
jurisdiction  of  bill  for  temporary  and  final  injunction  filed  so  that 
patent  had  one  month  to  run  after  time  for  defendant  to  answer;  dis- 
senting opinion  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  22,  104  C.  C.  A. 
453,  majority  denying  injunction  and  dismissing  bill,  where  pending 
suit  to  enjoin  postmaster  from  depriving  complainant  of  right  to  send 
publication  through  mails  as  second  class,  application  for  entry  at 
second-class  rates  was  granted. 

Distinguished  in  Diamond  Stone-Sawing  Mach.  Co.  y.  Sens,  159  Fed. 
498,  equity  has  no  jurisdiction  of  suit  for  infringement  of  patent 
brought  thirteen  days  before  expiration  of  patent. 

Jurisdiction  of  equity  court  in  infringement  suit  is  not  defeated  cm 
theory  that  contract  conveyed  patent  rights  to  macliine  and  not  process  and 
court  could  not  order  injunction  at  time  complaint  was  filed. 

Approved  in  Snead  v.  Scheble,  175  Fed.  574,  99  C.  C.  A.  578,  owners 
of  patent  having  conveyed  almost  entire  interest  to  express  company, 
cannot  thereafter  sue  to  enjoin  infringement  of  patent  without  joining 
express  company. 
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M«re  function  of  mftcblne  is  not  patontable  u  proci 
Approved  in  A.  B.  Dick  Co.  v.  Henry,  160  Fed.  692,  Dick  patent 
for  process  for  duplicating  typewritten  sheets  by  stencil  is  Yoid  in  view 
of  prior  patent  to  Fuerth. 

^  Distinguished  in  Tompkins  v.  St.  Regis  Paper  Co.,  226  Fed.  747,  748, 
Tomkins  patent  for  process  of  making  paper  stock  is  not  for  mere  func- 
tion of  machine,  but  is  void  for  anticipation. 

184  XS.  8.  608-624,  46  L.  Ed.  713,  22  Sap.  Ot.  498,  PATTON  ▼.  BRADT. 

Case  axiseB  under  Constitntioii  when  rlgbt  of  eltlier  partj  depends  on 
validity  of  act  of  Gongress. 

Approved  in  Macon  Grocery  Co.  v.  Atlantic  Coast  line  R.  R.  Co., 
215  U.  S.  506,  54  L.  Ed.  303,  30  Sup.  Ct.  184,  suit  by  shipx>er8  to  restrain 
interstate  carriers  from  putting  into  effect  advanced  rates  on  certain 
commodities  in  pursuance  of  agreements  in  suppression  of  competition 
was  one  arising  under  Federal  laws  and  <fourt  in  district  of  which 
defendant  was  not  inhabitant  was  without  jurisdiction;  Smith  v.  De- 
troit etc.  R.  Co.,  175  Fed.  507,  jurisdiction  in  action  for  injuries  under 
Federal  Employers'  Liability  Act,  not  depending  solely  upon  diverse 
citizenship,  cannot  be  maintained  in  district  of  which  defendant  is  not 
inhabitant  over  his  objection;  Mottley  v.  Louisville  etc.  R.  Co.,  150 
Fed.  408,  Federal  Circuit  Court  has  jurisdiction  to  compel  interstate 
carrier  to  issue  pass  to  complainant  which  had  been  refused  because  of 
Act  of  Congress  of  June  29, 1906,  if  value  over  two  thousand  dollars. 

Tort  action  may  snrvlye  against  defendant's  representatives  only  wbere 
bis  estate  was  increased. 

Approved  in  Bank  of  Iron  Gate  v.  Brady,  184  U.  S.  667,  46  L.  Ed.  740, 
22  Sup.  Ct.  530,  holding  action  for  unlawful  tax  on  bank  notes  brought 
in  tort  to  give  jurisdictional  amount  where  defendant's  estate  was  not 
increased  does  not  survive. 

Cause  of  action  to  recover  mm  of  money  paid  to  collector  of  internal 
revenne  under  protest  survives  death  of  defendant. 

Approved  in  Portland  Gold  Min.  Co.  v.  Stratton's  Independence,  196 
Fed.  716,  action  of  trover  to  recover  value  of  ore,  having  abated  by 
dissolution  of  corporation,  cannot  be  revived  against  corporation's  suc- 
cessor without  allegation  that  it  received  ore  or  proceeds ;  Northwestern 
Consol.  Mill.  Co.  v.  William  Callam  &  Son,  177  Fed.  788,  suit  for  in- 
fringement of  patent  against  two  defendants  did  not  abate  upon  death 
of  one,  but  survives  against  other. 

Law  governing  survival  of  actions.    Note,  6  Ann.  Gas.  584. 

If  money  is  paid  under  protest  under  wrongful  assesment,  it  maj  be 
recovered  in  assumpsit. 

Distinguished  in  Pacific  Whaling  Co.  v.  United  States,  187  U.  S.  453, 
47  L.  Ed.  256,  23  Sup.  Ct.  156,  holding  proceeding  to  obtain  from 
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District  Court  license  for  coastwise  vessels  plying  Alaskan  waters  is  not 
suit  in  which  final  appealable  judgment  is  rendered. 

Tax  leTled  on  tobacco  nndw  War  BeTenne  Act  of  1898  is  ezciso  and 
not  direct  tax,  which  miurt  be  apportioned  according  to  population. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  24,  60  L.  Ed. 
604,  36  Sup.  Ct.  244,  upholding  income  tax  imposed  by  Tariff  Act 
of  1913;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  154,  167,  Ann.  Gas. 
1912B,  1312,  66  L.  Ed.  414,  420,  31  Sup.  Ct.  342,  corporation  tax  im- 
posed  by  Tariff  Act  of  1909  measured  by  incomes  is  excise  tax,  and 
not  direct  tax  within  apportionment  clause  of  Constitution;  Spreckels 
Sugar  Ref .  Co.  v.  McClain,  192  U.  S.  412,  48  L.  Ed.  601,  24  Sup.  Ct. 
381,  holding  special  excise  tax  imposed  on  sugar  refining  by  War 
Revenue  Act  of  1898  is  an  excise,  not  a  direct,  tax;  Thomas  v.  United 
States,  192  U.  S.  371,  48  L.  Ed.  484,  24  Sup.  Ct.  306,  holding  stamp  tax 
on  memorandum  of  sale  of  stock  certificate  under  act  of  June  13,  1898, 
is  not  a  direct  tax;  United  States  v.  Billings,  190  Fed.  365,  upholding 
tax  imposed  by  Tariff  Act  of  1909,  upon  use  of  foreign-built  yacht 
owned  by  citizen,  as  excise  and  not  direct  tax;  Albert  Pick  &  Co.  v. 
Jordan,  169  Cal.  19,  Ann.  Cas.  19160,  12S7,  145  Pac.  513,  upholding 
section  409,  Political  Code,  imposing  license  tax,  measured  by  amount 
of  capital  stock,  on  foreign  corporations  doing  business  within  State; 
Mark  v.  District  of  Columbia,  37  App.  D.  C.  566,  567,  37  L.  R.  A.  (N.  S.) 
440,  upholding  act  of  Congress  of  1910,  imposing  wheel  tax  on  automo- 
biles in  district. 

What  is  ''direct   tax"  within  meaning  of  Federal  Constitution. 
Note,  Ann.  Gas.  1912B,  1330. 

Oleomargarine  Act  levied  excise  tax. 
Approved  in  McCray  v.  United  States,  195  U.  S.  50,  58,  49  L.  Ed.  93, 
97,  24  Sup.  Ct.  769,  upholding  Oleomargarine  Act  of  1886,  24  Stat.  209, 
imposing  tax  of  one-quarter  cent  where  oleomargarine  not  colored,  ten 
cents  per  pound  if  so  colored. 

Validity  of  stock  transfer  tax.    Note,  8  L.  R.  A.  (N.  S.)  315, 

184  T7.  S.  G24-639,  46  L.  Ed.  721,  22  Sup.  Ot.  499,  BELOJ  OATTLE  00.  ▼. 
UNITED  STATES. 

Four  sitiOB  was  legal  quantity  of  land  granted  nnder  Mexican  grant. 
Approved  in  United  States  v.  Green,  185  U.  S.  267,  46  L.  Ed.  904, 
22  Sup.  Ct.  644,  holding  Court  of  Private  Land  Claims  may  confirm 
grant  to  lawful  amount  where  evidence  enables  court  to  fix  true  bound- 
aries of  tract  as  limited. 

Where  grant  is  laid  out  on  Mexican  side,  no  claim  exists  against  United 
states. 

Approved  in  Ainsa  v.  United  States,  184  U.  S.  646,  653,  46  L.  Ed.  780, 
22  Sup.  Ct.  510,  holding  where  lawful  area  of  Mexican  grant  was  sit- 
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nated  in  Mexico  there  is  no  claim  therefor  existing  against  the  United 
States. 

Claim  for  overplns  under  Mexican  grant  is  imperfect  only. 
Approved  in  Arivaca  Land  ft  Cattle  Co.  v.  United  States,  184  U.  S. 
653,  46  L.  Ed.  738,  22  Sup.  Ct.  526,  holding  owner  of  cabida  Ibgal  under 
Mexican  land  grant  has  no  vested  property  interest  in  demasias,  but  a 
preference  in  acquiring  it. 

IM  n.  8.  639-649,  46  L.  Ed.  727,  22  Sap.  Ot  607,  AINaA.  ▼.  T7NITED 
STATES. 

This  goTemment  treata  grant  as  limited  by  area  parchased  and  paid 
for. 

Approved  in  United  States  v.  Green,  185  U.  S.  269,  46  L.  Ed.  905,  22 
Sup.  Ct.  645,  holding  no  confirmation  of  overplus  of  Mexican  grant  be- 
yond four  sitios  can  be  had  in  Court  of  Private  Land  Claims. 

184  n.  S.  649-653,  46  L.  Ed.  731,  22  Snp.  Ot.  626,  ABIVACA  IiAMD  ft  O. 
00.  ▼.  UNITED  STATES. 

Oraut  cannot  be  confirmed  wliere  record  contains  no  snrvey. 
Approved  in  Sena  v.  United  States,  189  U.  S.  238,  47  L.  Ed.  790,  23 
Sup.  Ct.  597,  holding  grant  too  indefinite  to  be  located  and  never  fixed  by 
any  survey  is  void  as  against  the  United  States. 

184  n.  S.  653-660,  46  !•.  Ed.  733,  22  Snp.  Ot.  541,  UNITED  STATES  ▼. 
BAOA. 

Decision  by  Oonrt  of  Claims  upon  merits  of  claim  nnder  Spanish  land 
grant  confirmed  by  Oongress  is  expressly  forbidden  by  act  of  1891. 

Approved  in  United  States  v.  Dalcour,  203  U.  S.  427,  61  L.  Ed.  253, 
27  Sup.  Ct.  58,  judge  of  Superior  Court  of  West  Florida  had  jurisdiction 
under  act  of  1828  to  reject  Florida  land  claim  because  of  unwarranted 
alteration  in  date  of  registro  which  would  save  grant  from  invalidity 
under  treaty  of  1819,  although  treaty  excluded  his  jurisdiction  of  olaims 
annulled  by  treaty. 

184  U.  S.  660-664,  46  !•.  Ed.  786,  22  Sop.  Ot  523,  EMBIAN  ▼.  UNOOUT 
LAND  00. 

Oontestant,  not  having  made  entry,  is  not  deprived  of  vested  rigbt  by 
act  of  Oongress  of  1894  confirming  right  of  original  entryman  and  directing 
patent  to  issue. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  557, 
126  C.  C.  A.  376,  under  act  of  1896  authorizing  Secretary  of  Interior 
to  grant  right  of  way  through  forest  reservation  to  electric  power  com- 
pany, rights  in  public  lands  can  only  be  acquired  by  such  company  by 
grant  from  Secretary;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  461, 
act  of  1862  granted  to  railroad  right  of  way  across  school  lands  in 
Nebraska  prior  to  State's  acquisition  of  vested  right  therein  by  Enabling 
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Act  of  1864;  Jameson  v.  James,  155  Cal.  280,  100  Pac.  702,  homestead 
entry  valid  on  its  face,  remaining  uncontested  and  uncanceled,  is  with- 
drawn from  public  domain  and  cannot  be  granted  to  subsequent  claim- 
ant ;  J.  W.  Frellsen  ft  Co.  v.  Crandell,  120  La.  717,  46  South.  660,  appli- 
cation in  1905  to  enter  swamp-land  vested  no  right  in  lands  previously 
granted  and  paid  for  with  illegal  scrip,  and  act  of  1906  Nvalidating 
patents  issued  to  assignees  of  lands  paid  for  with  scrip  did  not  deprive 
applicant  of  vested  rights;  Smith  v.  Crandall,  118  La.  1054,  43  South. 
700,  where  State  issued  patents  in  1881,  plaintiff's  application  in  1906 
to  enter  land  did  not  vest  in  them  inchoate  rights  to  lands,  or  give  them 
right  to  sue  to  revoke  patents  on  ground  of  illegality  of  scrip  payments ; 
Graham  v.  Great  Falls  Water  Power  etc.  Co.,  30  Mont.  401,  402,  76 
Pac.  811,  plaintiff,  basing  right  on  contest  of  original  entry,  will  not  pre- 
vail over  bona  fide  purchasers  where  he  made  no  declaration  of  home- 
stead or  payment  of  fees. 

184  n.  8.  665-669,  46  la.  Ed«  799,  22  8119.  Ot.  G29,  BANK  OF  IROK  GATE 
▼.  BBADY. 

Plaintiff  electing  to  caU  action  one  In  tort  to  gire  Jurisdiction  cannot 
claim  it  la  action  on  contract  in  order  to  prevent  aibatement. 

Approved  in  Columbia  Heights  Realty  Co.  v.  Maofarland,  31  App. 
D.  C.  124,  property  owner  eiaiming  that  Act  of  Congress  passed  pend- 
ing condemnation  proceedings  for  street  extension  superseded  act  under 
which  they  were  brought  is  estopped  to  object  to  award  on  groxmd  that 
second  act  did  not  supersede  first. 

184  V.  8.  669^-676,   46  L.  Ed.  741.  22  8^p.  Ot.  626»  0WIN  ▼.  UHITBD 
STATES. 

Appeal  to  Supreme  Court  from  decision  of  District  Court  as  to  validity 
of  private  land  dalm  allowed  by  act  of  1861  was  repealed  liy  act  of  1864 
allowing  appeal  to  Circnit  Court,  wliich  was  repealed  by  act  of  1891 
allowing  appeal  to  Circuit  Court  of  Appeals. 

Approved  in  Gore  v.  United  States,  199  U.  S.  604,  50  L.  Ed.  829,  26 
Sup.  Ct.  761,  following  rule. 

Distinguished  in  United  States  v.  Dalcour,  203  U.  S.  421,  51  L.  Ed. 
251,  27  Sup.  Ct.  58,  under  section  11  of  Act  of  1860  Federal  Supreme 
Court  has  jurisdiction  of  appeal  from  decision  of  District  Court  in 
land  claim  case  adverse  to  United  States,  and  such  jurisdiction  remains 
by  act  of  1891. 

184  T7.  8.  676-694,  46  Ii.  Ed.  764,  22  Sup.  Ct.  648,  HOWARD  t.  T7NITED 
STATES,  XTSE  OF  STEWART. 

Error  lies  to  review  final  Judgment  of  Circuit  Court  of  Appeals  in  case 
which  was  not  directly  appealable  to  Supreme  Court. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Bray,  225  U.  S.  215, 
66  L.  Ed.  1061,  32  Sup.  Ct.  620,  where  jurisdiction  of  Circuit  Court  is 
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invoked,  not  upon  diversity  of  citizenship  alone,  but  on  gronnd  that 
case  arises  under  act  of  Congress,  decree  of  Circuit  Court  of  Appeals 
that  Circuit  Court  was  without  jurisdiction  to  grant  injunction  is  ap- 
pealable to  Supreme  Court,  and  appeal  within  one  year  is  in  time;  Hen- 
ningsen  v.  United  States  Fidelity  etc.  Co.,  208  U.  S.  409,  52  L.  Ed.  650» 
28  Sup.  C^.  389,  appeal  lies  to  Supreme  Court  from  decision  of  Circuit 
Court  of  Appeals,  where  jurisdiction  of  Circuit  Court  was  based  upon 
Federal  statutes  as  well  as  diversity  of  citizenship;  Reed  v.  American- 
German  Nat.  Bank,  155  Fed.  235,  Federal  Circuit  Court  has  jurisdiction 
of  action  by  trustee  in  bankruptcy  to  recover  usurious  interest  received 
by  national  bank  from  bankrupt  in  violation  of  sections  5197,  5198, 
Rev.  Stats. 

Statutory  provlBlomi  of  act  of  1871  to  wMdi  we  liave  referred,  together 
with  section  828  of  Revised  Statutes,  diow  relatioii  of  eterka  of  courts  to 
money  paid  Into  court  in  pending  causes. 

Approved  in  Edwards  v.  Bay  State  Gas  Co.,  177  Fed.  576,  clerk  of 
court  is  not  entitled,  under  sections  828  and  995  of  Revised  Statutes, 
to  commission,  on  fund  in  hands  of  receiver  appointed  by  court,  depos- 
ited in  national  bank  to  credit  of  receiver  subject  to  checks  of  receiver 
countersigned  by  judge ;  Fidelity  &  Deposit  Co.  t.  Rankin,  33  Okl.  8,  9, 
.124  Pac.  71,  deposits  of  clerk  of  court  were  trust  funds  and  receiver 
of  bank  is  not  entitled  to  such  funds  as  against  true  owner,  where 
bank  with  knowledge  of  trust  accepted  payment  of  depositor's  indebted- 
ness from  fund. 

Private  suitor  may,  without  express  statutory  authority,  me  in  name 
of  United  States  for  his  own  beneflt  on  bond  of  derk  of  Federal  court. 

Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed. 
200,  railroad  is  not  liable  in  action  for  breach  of  contract  brought  by 
United  States  as  bailee  for  value  of  package  mailed  in  foreign  country 
in  violation  of  convention  between  that  country  and  United  States; 
United  States  v.  Abeel,  174  Fed.  17,  19,  28  C.  C.  A.  50,  United  States 
as  payee  may  maintain  action  on  bond  of  clerk  of  court  to  recover 
amount  of  deposits  of  money  by  litigants  to  secure  costs,  not  paid  over 
to  clerk's  successor  in  office;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl. 
299,  135  Pac.  389,  where  action  is  brought  by  surviving  wife,  instead 
of  personal  representative  of  deceased  railway  employee,  to  recover 
damages  under  Federal  Employers'  Liability  Act,  application  on  behalf 
of  wife,  claiming  to  have  been  appointed  administratrix  in  another 
State,  to  be  made  personal  representative  is  denied  without  prejudice; 
State  ex  rel  Sheldon,  v.  Dahl,  150  Wis.  79,  135  N.  W.  477,  creditors 
may  sue  in  name  of  State  or  attorney  general,  or  attorney  general  may 
sue  on  bond  of  State  Treasurer  to  State  for  benefit  of  creditors. 

Distinguished  in  Gibson  v.  United  States,  208  Fed.  537,  125  C.  C.  A. 
536,  postmaster  is  liable  on  his  bond  for  faithful  discharge  of  duties 
to  United  States  as  bailee  for  value  of  registered  letters  embezzled 
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from  mails  regardless  of  liability  of  government  to  senders  or  owners 
of  letters. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St  Bap.  567. 

184  n.  8.  896,  46  L.  Ed.  763^  22  Sup.  Ot.  938,  TOWK  OF  WESTOK  ▼. 


Cited  in  Town  of  Weston  y.  Tiemeyi  191  IT.  S.  660,  48  L.  Ed.  302,  24 
Sup.  Ct.  848. 

184  XT.  S.  696,  46  L.  Ed.  763,  22  Sap.  Ot.  938,  BOGY  ▼.  DOUGHEBTT. 

Cited  in  Cook  y.  Tennessee,  187  U.  S.  639,  47  L.  Ed.  847,  23  Sup.  Ct. 
847,  and  Siegel  y.  Swarts,  187  U.  S.  638,  47  L.  Ed.  844,  23  Sup.  Ct  846. 

184  n.  8.  700,  46  L.  Ed.  766,  22  Sap.  Ot  939,  HUBD  ▼.  B08T0K  ft  MAINE 
S.  B.  OO. 

Cited  in  Hopper  y.  Denyer  &  B.  O.  B.  Co.,  166  Fed.  277,  84  C.  C.  A. 
21. 

Law  goyeming  limitation  of  action  where  cause  of  action  created  by 
statute  of  another  State.    Note,  46  L.  &.  A.  (N.  8.)  689. 

184  n.  8.  701,  46  L.  Ed.  766,  22  Sap.  Ot.  941,  BLTTHB  OOMPANY  ▼. 


Cited  in  Blythe  Co.  ▼.  Bankers'  Inyestment  Co.,  207  U.  8.  680,  62 
L.  Ed.  849,  28  Sup.  Ct  267. 
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UNITED  STATES  REPORTS- 


185  UNITED  STATES. 


185  XT.  a  l-ee,  46  Ii.  Ed.  773,  22  Sup.  Ot.  531,  TUJsAXE  ISBiaATIOK  DIS- 
TBIOT  ▼.  SHEFABD. 

The  requlBiteB  to  constitate  a  de  facto  corporation  aro  tlireo  (1)  A  char- 
ter or  general  law  under  which  such  corporation  might  be  lawfully  organ- 
lied;  (2)  An  attempt  to  organize  thereunder;  (3)  Actual  neer  of  the  corpo- 
rate ftanchlae. 

Approved  in  Kardo  Co.  t.  Adams,  231  Fed.  967,  holding  evidence 
ffhowed  plaintiff  was  de  facto  corporation  and  its  l^ality  could  not  be 
attacked  in  suit  by  it  for  infringement;  American  Ball  Bearing  Co.  v. 
Adams,  222  Fed.  977,  978,  holding  plaintiff  neither  a  corporation  de  jure 
nor  de  facto  and  not  entitled  to  sue;  In  re  Western  Bank  etc.  Co.,  <163 
Fed.  719,  bank  and  trust  company  held  to  be  corporation  de  facto; 
Whipple  V.  Tuxworth,  81  Ark.  399,  400,  99  S.  W.  89,  holding  improve- 
ment district  was  corporation  de  facto;  Jaques  v.  Board  of  Supervisors 
of  Yuba  County,  24  Cal.  App.  383,  141  Pac.  405,  holding  reclamation 
district  was  corporation  de  facto;  Swofford  Bros.  Dry  Goods  Co.  v. 
Owen,  37  Okl.  620,  133  Pac.  195,  mercantile  company  held  to  be  corpo- 
ration de  facto,  and  stockholders  not  liable  for  debts  as  partners; 
Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed.  13, 124  C.  C.  A. 
573,  arguendo. 

What  constitutes  a  corporation  de  fadio.    Note,  118  Am.  St.  Rep. 
254. 

Oeneral  mle  la  that  no  one  but  State  can  call  into  question  the  exist- 
ence of  a  de  facto  corporatloiL 

Approved  in  Allen  ▼.  Rhodes,  230  Fed.  324,  holding  stockholders  of 
de  facto  corporation  liable  to  creditors  of  corporation ;  Haese  v.  Heitzeg, 
159  Cal.  575,  114  Pac.  818,  defendant  in  quiet  title  suit  ia  not  estopped 
to  rely  on  deed  from  irrigation  district,  by  subsequent  decree  that  dis- 
trict was  never  validly  organized;  Marion  Trust  Co.  v.  Bennett,  169 
Ind.  358,  124  Am.  St  Rep.  228,  82  N.  E.  786,  where  special  act  author- 
izing insurance  company  to  increase  its  capital  stock  was  void,  contract 
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of  subscriber  for  stoek  was  unenforceable  by  receiver  of  corporation; 
Morgan's  Louisiana  etc.  R.  etc.  Co.  y.  White,  136  La.  1080,  68  South. 
132,  in  suit  to  enjoin  collection  of  munidpal  tax,  tax  could  not  be  con- 
tested on  ground  the  city  was  organized  under  unconstitutional  law; 
Mitchell  V.  Carter,  31  Okl.  597,  122  Pac.  692,  holding  validity  of  adop- 
tion of  charter  cannot  be  determined  in  mandamus  proceeding  brought 
by  person  elected  under  charter. 

A  de  facto  corporation  receiving  fnU  consideration  for  its  bonds  is 
estopped  to  deny  legality  of  Its  Incorporation. 

Approved  in  Board  of  Commrs.  of  Henderson  Qounty  v.  Travelers'  Ins. 
Co.,  128  Fedl  825,  63  C.  C.  A.  467,  holding  county  possessing  authority  to 
issue  bonds  is  estopped  by  recitals  of  conformity  with  statute  to  deny 
validity  of  such  bonds ;  W.  L.  Wells  Co.  v.  Avon  Mills,  118  Fed.  193,  hold- 
ing purchaser  of  goods  from  Mississippi  corporation  cannot  object  to  suit 
therefor  in  Federal  courts  on  ground  that  corporation  failed  to  pay  in 
required  amount  of  capital  stock. 

Distinguished  in  Gastonia  Cotton  Mfg.  Co.  ▼.  W.  L.  Wells  Co.,  128 
Fed.  373,  63  C.  C.  A.  Ill,  holding  corporation  which  never  paid  in  as  re- 
quired by  charter  for  commencing  business  never  acquired  l^al  existence 
enabling  it  to  sue  in  Federal  courts. 

Corporation's  right  de  facto  to  exercise  eminent  domain.    Note, 
2  L.  E.  A.  (N.  S.)  144. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  E.  A.  1915A,  981. 

Under  drcnmstances  in  this  case,  land  owner  in  irrigation  dlatrict  is 
estopped  by  recitals  in  bonds  of  dlstzlet  from  setting  np  defense  of  want 
of  notice  as  against  bona  fide  holder. 

Approved  in  Hayden  v.  Town  of  Aurora,  67  Colo.  400,  142  Pac.  187, 
and  Town  of  Aurora  v.  Gates,  208  Fed.  108,  L.  &.  A.  1916A,  910,  125 
C.  C.  A.  329,  both  holding  recitals  in  municipal  bonds  of  fulfillment 
of  conditions  precedent  to  issuance  estopped  municipality  from  proving 
their  falsity  to  defeat  bonds ;  Ahem  v.  Board  of  Directors,  39  Colo.  414, 
89  Pac.  964,  notice  of  time  of  hearing  petition  for  oiganization  of  irri- 
gation district  held  fatally  defective;  Anderson  v.  Grand  Valley  Irr. 
Dist.,  35  Colo.  531,  85  Pac.  316,  arguendo. 

Oalifomia  Irrigation  Act  of  1887,  known  as  WMght  Act,  Is  vaUd. 
Approved  in  People  v.  Browns  Valley  Irr.  Dist.,  119  Fed.  538,  holding 
allegation  that  ''Wright  Act"  of  California  was  void,  such  act  having 
been  upheld  by  Federal  Supreme  Court,  raises  no  Federal  question. 

Judgment  of  State  court  under  statute  providing  for  confirmation  of 
organisation  of  Irrigation  district  adjudging  organization  invalid  will  be 
disregarded  in  suit  by  bona  fide  holder  of  bonds. 

Approved  in  Adelbert  College  v.  Wabash  B.  Co.,  171  Fed.  811,  17 
Ann.  Oas.  1204,  96  C.  C.  A.  465^  holding  subordinate  Federal  court  bound 
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to  follow  constmction  of  State  statute  by  United  States  Supreme  Court 
in  suit  involving  same  question,  despite  contrary  decision  by  State 
Supreme  Court  rendered  after  rights  in  suit  were  acquired. 

185  XT.  a  27-^,  46  L^  Ed.  786,  22  Sap.  Ot  576,  STOOKABD  Y.  MOROAK. 

Tax  upon  occupation  of  individual  residing  In  State  while  acting  as 
selling  agent  of  nonresident  principal  ia  void  as  tax  on  interstate  commerce. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
363,  69  L.  Ed.  271,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  impos- 
ing annual  franchise  tax  fixed  by  reference  to  property  of  corporation 
within  State  used  in  intrastate  business;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  24,  64  L.  Ed.  365,  30  Sup.  Ct.  190,  holding  void  fran- 
chise tax  on  foreign  tel^raph  company  based  on  whole  capital  stock; 
Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  227,  62  L.  Bd.  1037,  28 
Sup.  Ct.  638,  holding  void  statute  taxing  railroads  a  percentage  of  gross 
receipts  including  interstate  business;  New  York  v.  Reardon,  204  U.  S. 
160, 161,  9  Ann.  Gas.  736,  61  L.  Ed.  422,  27  Sup.  Ct.  188,  holding  statute 
taxing  stock  transfers  at  so  much  per  share  valid  as  to  nonresident 
owners  of  stock ;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S.  450,  48  L.  Ed. 
258,  24  Sup.  Ct.  154,  holding  unconstitutional  N.  C.  Laws  1901,  p.  116,  im- 
posing license  tax  upon  those  selling  sewing-machines,  as  applied  to  ma- 
chines shipped  in  by  nonresidents  C.  0.  D.;  Atlantic  &  Pacific  Tel.  Cp. 
V.  PhUadelphia,  190  U.  S.  162,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding 
power  of  Congress  to  regulate  commerce  with  foreign  countries  and 
between  the  States  is  exclusive;  Caldwell  v.  North  Carolina,  187  U.  S. 
629,  47  L.  Ed.  340,  23  Sup.  Ct.  232,  holding  invalid  ordinance  under 
which  tax  may  be  required  from  agent  of  nonresident  portrait  company 
for  delivering  portraits  received  in  bulk;  £x  parte  Eaglesfield,  180  Fed. 
562,  holding  statute  imposing  license  tax  of  twenty  dollars  per  day  on 
transient  merchants  void  as  to  one  bringing  cargo  into  State  for  sale; 
Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Employers' 
Liability  Act  supersedes  State  statutes  regulating  relations  of  railroad 
employers  and  employees  engaged  in  interstate  commerce;  Ineichen 
V.  City  of  Anniston,  10  Ala.  App.  608,  65  South.  710,  Smith  v.  Farr, 
46  Colo.  370,  104  Pae.  403,  State  ex  rel.  South  Bend  v.  Glasby,  50 
Wash.  603,  21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  Pennywitt  v.  Blue, 
73  W.  Va.  719,  721,  722,  81  S.  E.  399,  400,  401,  and  Wilcox  v.  People, 
4:6  Colo.  383,  104  Pac.  409,  all  holding  agent  selling  and  delivering  in 
State  for  foreign  vender  not  required  to  pay  license  tax  on  peddlers; 
International  Trust  Co.  v.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306, 
14  Ann.  Oaa.  861,  92  Pac.  729,  holding  sale  and  delivery  by  agents  of 
foreign  corporation  in  State  was  interstate  business  and  suit  lay  in 
State  courts  to  recover  price;  Beitzell  v.  District  of  Columbia,  21  App. 
D.  C.  GO,  Act  of  Congress  of  1902  imposing  license  tax  on  brewers 
does  not  apply  to  soliciting  agents  foi  nonresident  dealers;  In  re  Kin- 
yon,  9  IdahOj  648,  75  Pao.  270,  law  requiring  solicitor  taking  orders  for 
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goods  to  have  license  voi4  as  against  solicitor  for  citizen  of  other  State 
if  property  outside  State;  Underwood  Typewriter  Co.  v.  Piggott,  60 
W.  Va.  540,  55  S.  E.  668,  and  Lehigh  Portland  Cement  Co.  y.  McLean, 
245  lU.  329,  137  Am.  St  Rep.  322,  92  N.  E.  249,  both  holding  foreign 
corporation  selling  goods  in  State  through  agents  may  sue  for  price 
without  complying  with  statute  requiring  agent  for  service  of  process 
in  State  to  be  designated;  United  States  Fidelity  etc.  Co.  v.  Conimon- 
wealth,  139  Ky.  37,  Ajul  Oas.  1912B,  333,  47  L.  R.  A.  (N.  S.)  648,  129 
S.  W.  318,  furnishing  of  credit  reports  by  foreign  corporation  through 
its  attorneys  is  not  interstate  commerce,  so  as  to  relieve  corporation 
from  license  tax  on  reporters  of  credit;  Wrought  Iron  Range  Co.  v. 
Campen,  135  N.  C.  524,  47  S.  E.  664,  stoves  manufactured  in  one  State, 
sold  in  another  by  sample,  are  not  subject  to  tax  on  peddling  stoves; 
Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  314, 119  Pac.  636,  holding  failure 
of  foreign  corporation  selling  by  agents  to  designate  agent  in  State 
for  service  of  process  did  not  avoid  bond  of  delivering  agent  for  per- 
formance of  his  duty;  State  v.  Northern  Express  Co.,  76  Wash.  646, 
136  Pac.  1164,  holding  void  privilege  tax  of  certain  percentage  of  gross 
receipts  of  express  company  including  interstate  business;  Loverin  ft 
Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832,  holding  where 
foreign  corporation  solicited  orders  in  State  through  agent  and  sent 
goods  separately  packed  for  delivery  to  purchasers  by  agent,  whole 
transaction  was  interstate  commerce;  Qreek- American  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  475,  102  N.  W.  890,  where  merchandise 
is  sold  by  foreign  to  domestic  corporation  and  is  billed  to  foreign  cor- 
poration's local  agent  for  inspection,  then  delivered,  it  is  interstate 
commerce;  dissenting  opinion  in  Crenshaw  v.  State,  95  Ark.  475,  476, 
130  S.  W.  573,  574,  majority  holding  traveling  salesmen  and  delivery- 
man  for  foreign  manufacturer  of  ranges  were  peddlers  subject  to  license 
tax. 

Distinguished  in  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co., 
143  Fed.  244,  74  C.  C.  A.  462,  Rev.  Stats.  Mo.  1899,  §§  8965-8970,  in- 
applicable to  contract  for  sale  of  goods  to  be  manufactured  in  other 
State  to  be  delivered  to  vendee  in  Missouri;  Stone  v.  State,  117  G«. 
296,  43  S.  E.  742,  holding  section  600,  Penal  Code  of  1895,  prohibiting 
peddlers  selling  without  license,  does  not  apply  to  those  engaged  in  in- 
terstate commerce;  People  v.  Reardon,  184  N.  Y.  457,  112  Am.  St.  B^. 
646,  77  N.  E.  979,  upholding  act  of  1905,  imposing  tax  on  stock  trans- 
fers within  State;  Oilure  Mfg.  Co.  v.  Pidduck-Ross  Co.,  38  Wash.  143, 
80  Pac.  278,  upholding  act  requiring  person  selling  goods  by  trading 
stamps  to  get  license,  as  applied  to  foreign  corporation  soliciting  busi- 
ness for  resident. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Not6|  2 
Ann,  Qbb.  702. 


1055  NOTES  ON  U.  S.  REPORTS.  185  U.  S.  38-54 

Corporate  taxation  and  the  commerce  danse.  Note,  60  L.  B.  A. 
691»  693. 

186  n.  8.  38-47,  46  L.  Ed.  796,  22  8np.  Ct  669,  SWEBIKaSN  ▼.  8T.  LOUIS. 

Fact  tliat  title  to  shore  land  was  acquired  by  Federal  patent  does  not 
give  rise  to  Federal  question  In  action  to  determine  title  to  allnvlon  formed 
adjacent  thweto. 

Approved  in  Joy  v.  St.  Louis,  201  U.  S.  342,  60  L.  Ed.  781,  26  Sup. 
Ct.  478,  Federal  court  without  jurisdiction  over  claim  to  accretion  formed 
after  issuance  of  land  patent;  Zikos  ▼.  Oregon  etc.  Nav.  Co.,  179  Fed. 
899,  holding  Employers'  Liability  Act  did  not  delegate  judicial  power 
to  State  courts,  but  created  substantive  rights  cognizable  in  State 
courts ;  McGilvra  v.  Ross,  164  Fed.  607,  90  C.  C.  A.  398,  holding  suit  by 
grantees  of  shore  lands  under  Federal  patent  to  enjoin  sale  of  adjoin- 
ing shore  lands  did  not  present  Federal  question;  Joy  v.  St.  Louis,  122 
Fed.  526,  holding  no  Federal  question  involved  in  suit  to  recover  land 
claimed  under  Spanish  grant  protected  by  Louisiana  purchase  treaty, 
question  being  whether  land  was  within  the  g^nt. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538,  543. 

Claim  of  Federal  right  must  be  so  referred  to  In  pleadings  to  show 
same  was  relied  on. 

Approved  in  Pardee  v.  Aldridge,  189  U.  8.  431,  47  L.  Ed.  886,  23  Sup. 
Ct.  515,  holding  question  of  full  faith  accorded  to  decision  of  Federal 
court  foreclosing  mortgage  gives  Federal  jurisdiction;  Mutual  Life  Ins. 
Co.  V.  McGrew,  188  U.  S.  309,  47  L.  Ed.  485,  23  Sup.  Ct.  378,  holding 
Federal  question,  claim  under  Hawaiian  treaty,  raised  in  State  court 
on  rehearing  is  raised  too  late. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
89,  45. 

186  V.  8.  47-M,  46  L.  Ed.  800,  22  Sap.  Ot.  666,  FBENOH-OLBNK  LIVE 
STOCK  00.  ▼.  SPBTNGER. 

Claim  that  proper  construction  of  Federal  SDryey  and  patent  gives 
riparian  rights  Is  Federal  question. 

Approved  in  Joy  v.  City  of  St.  Louis,  122  Fed.  527,  holding  ejectment 
for  land  claimed  under  Spanish  grant  in  Louisiana  purchase  depending 
on  whether  land  lay  within  such  grant  involves  no  Federal  question. 

Overmllng  of  objections  to  evidence  affecting  legal  Import  of  patent  of 
United  States  presents  Federal  question. 

Approved  in  Producers  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  69  L.  Ed. 
1336,  35  Sup.  Ct.  755,  construing  patent  of  United  States;  Little  v. 
Williams,  231  U.  S.  339,  68  L.  Ed.  259,  34  Sup.  Ct.  68,  holding  no  Fed- 
eral question  presented  where  patents  not  in  evidence  and  there  is  no 
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question  of  interpretation;  Gh*aham  v.  Oill^  223  U.  S.  645,  56  L.  EcL 
588,  32  Sup.  Ct.  396,  holding  that  the  overniling  of  objections  to  evi- 
dence other  than  field-notes  of  surveys  involved  Federal  question. 
What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  588. 

Making  of  a  meander  line  has  no  certain  sigiiiflcaaoe. 
Approved  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  459,  47  L.  Ed.  1137, 
23  Sup.  Ct.  652,  holding  Federal  patent  to  Indiana  of  ''whole  of  frac- 
tional  sections"   contained  in  government  plat  conveyed  submeiged 
portions  of  such  8ecti<ms. 

Wbere  meandered  water  abuts  on  lands  conyeyed  by  patent,  grantee 
takes  land  between  meander  line  and  water,  but  it  may  be  shown  by  claim- 
ant of  snch  land  that  there  was  not  at  time  of  surrey  any  siicIl  water. 

Approved  in  French  Glenn  Stock  Co.  v.  Colwell,  185  U.  8.  55,  46  L.  Ed. 
804,  22  Sup.  Ct.  566,  reaffirming  rule;  Gauthier  v.  Morrison,  232  U.  S. 
459,  58  If.  Ed.  684,  34  Sup.  Ct.  384,  holding  unsurveyed  land  erroneously 
included  within  meander  lines  of  lake  are  open  to  entry  and  settlement; 
Chapman  etc.  Lumber  Co.  v.  St.  Francis  Levee  Dist.,  232  U.  S.  198,  58 
L.  Ed.  568,  34  Sup.  Ct.  297,  patent  for  "the  whole"  of  township  ac- 
cording to  official  plat  of  survey  held  not  to  embrace  unsurveyed  area 
represented  as  meandered  lake;  Chapman  etc.  Land  Co.  v.  Bigelow,  206 
U.  S.  44,  51  L.  Ed.  956,  27  Sup.  Ct.  679,  lands  subject  to  inundation  but 
partly  reclaimed  lying  between  meander  line  in  survey  and  main  channel 
do  not  pass  to  grantee  by  virtue  of  riparian  rights;  Security  Land  etc. 
Co.  V.  Bums,  193  U.  S.  183,  48  L.  Ed.  672,  24  Sup.  Ct.  425,  official  survey 
showing  alleged  meander  line,  referred  to  as  boundary  in  patent,  controls 
in  ejectment  as  against  actual  lake  boundary  where  survey  fraudulent; 
Producers'  Oil  Co.  v.  Hanszen,  132  La.  703,  61  South.  758,  United  States 
v.  Lee  Wilson  &  Co.,  214  Fed.  637,  643,  652,  and  Lee  Wilson  &  Co.*  v. 
United  States,  227  Fed.  828,  831,  all  holding  purchaser  of  fractional  sec- 
tions bounded  on  plat  by  meander  lines  of  lake  took  no  title  to  any  part 
of  land  so  meandered;  Little  v.  Williams,  88  Ark.  51,  113  S.  W.  344, 
patent  to  fractional  sections  surrounding  meandered  lines  of  non-navi- 
gable lake  conveys  all  riparian  rights ;  Chapman  etc.  Land  Co.  v.  Bigelow, 
77  Ark.  343,  92  S.  W.  536,  title  to  reclaimable  swamp-land  lying  between 
government  meander  line  and  main  channel  does  not  pass  to  grantee  of 
adjoining  land  as  riparian  right;  Foss  v.  Johnstone,  158  Cal.  129,  130, 
110  Pac.  299,  holding  Federal  grant  of  stated  number  of  acres  of  land 
bordering  non-navigable  pond  did  not  make  meander  line  boundary; 
Schlosser  v.  Hemphill,  118  Iowa,  465,  90  N.  W.  842,  holding  where  no 
body  of  water  existed  to  be  meandered,  meander  line  is  actual  boundary; 
Perry  v.  Board  of  Commissioners,  132  La.  423,  61  South.  514,  patent  to 
land  bounded  on  plat  by  meander  line  of  lake  includes  tongues  of  land 
extending  into  lake ;  Security  Land  etc.  Co.  v.  Bums,  87  Minn.  107,  108, 
94  Am.  St.  Rep.  698,  91  N.  W.  307,  308,  holding  meander  line  is  actual 
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boundary  of  fractional  lots  whore  they  appear  on  government  plat  to 
abut  on  body  of  water  which  never  existed ;  Hauge  v.  Walton,  72  Wash. 
559, 131  Pac.  250,  owner  of  government  lot  who  purchased  abutting  shore 
land  from  State  took  no  title  to  island  connected  with  shore  at  low 
water;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  491, 
47  L.  Ed.  1149,  23  Sup.  Ct.  664,  majority  holding  Federal  patent  to  Indi- 
anu  of  "whole  of  fractional  sections"  on  government  plat  conveyed  sub* 
merged  portions  of  such  sections. 

Distinguished  in  Whitaker  v.  McBride,  197  U.  S.  514,  49  L.  Ed.  861, 
25  Sup.  Ct.  530,  patentee  of  island  has  right  as  riparian  owner  to  un- 
patented island  in  channel  opposite  his  land;  dissenting  opinion  in  Pro- 
ducers Oil  Co.  y.  Hanszen  (La.),  61  South.  761,  majority  holding 
purchaser  of  fractional  sections  bounded  on  plat  by  meander  lines  took 
no  title  tp  any  part  of  land  so  meandered. 

Criticised  in  Lattig  v.  Scott,  17  Idaho,  521,  522,  524, 107  Pac.  64,  55, 
holding  patent  not  bounded  by  meander  line  of  river,  but  gave  title  to 
thread  of  stream. 

186  V.  8.  64-66,  46  L.  Ed.  804,  22  Snp.  Ct.  666,  FBENCH-OLBNN  LIVE 
STOCK  CO.  ▼.  COXiWELI.. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supren^e 
Court.    Note,  62  L.  B.  A.  633. 

186  V.  8.  65-65,  46  L.  Ed.  804,  22  Sap.  Ct.  673,  WILSOK  ▼.  I8EMIKOER. 

Statute  shortening  period  of  limitation  ii  valid  as  to  accmed  daims 
wlhere  sniUcient  time  is  given  to  allow  suit  on  such  claims  before  statato 
becomes  effective. 

Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  T7.  S.  162,  57  L.  Ed. 
1438,  33  Sup.  Ct.  1033,  holding  title  not  acquired  by  prescription  of  six 
yeurs  already  elapsed  where  time  was  shortened  from  twenty  years; 
United  States  Fidelity  etc.  Co.  v.  United  States,  209  U.  S.  316,  52  L.  Ed. 
808,  28  Sup.  Ct.  537,  holding  act  of  February  24,  1905,  postponing  time 
for  bringing  suit  on  bond  of  contractor  with  United  States  was  not 
retroactive;  Wilder  v.  Dennis,  202  Fed.  677,  121  C.  C.  A.  77,  statute 
limiting  time  to  sue  to  set  aside  tax  deed  held  not  to  apply  to  tax  deed 
executed  and  recorded  prior  to  passage;  Arbuckle  v.  Kelley,  144  Fed.  279, 
upholding  act  of  Arkansas,  March  18,  1899,  providing  that  unimproved 
land  is  deemed  to  be  in  possession  of  one  paying  taxes  for  seven  years, 
three  of  which  must  be  subsequent  to  this  act;  Schauble  v.  Sohulz,  137 
Fed.  392,  69  C.  C.  A.  581,  upholding  Rev.  Codes,  N.  D.  1899,  §  3491a, 
creating  title  where  adverse  possession  for  ten  years  and  payment  of 
taxes  as  against  one  having  one  year  to  recover  possession;  Cummings 
V.  Rosenberg,  12  Ariz.  330,  100  Pac.  812,  upholding  statute  shortening 
period  of  limitations  giving  five  months  to  sue  claims  otherwise  barred; 
Ross  V.  Royal,  77  Ark.  825,  91  *S.  W.  179,  upholding  Sand.  &  H.  Dig., 
S  4819,  requiring  action  for  recovery  of  lands  sold  for  taxes  to  be  brought 
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within  two  years ;  Adams  y.  Adams,  211  Mass.  202^  97  N.  E.  984,  uphold- 
ing statute  providing  that  property  withdrawn  from  ordinary  channels 
of  use  hy  beneficial  owner's  absence  should  be  distributed  as  intestate 
estate,  and  providing  that  it  should  apply  to  existing  trustees;  Mulvey 
V.  City  of  Boston,  197  Mass.  182,  183,  184,  14  Ann.'  Cm.  9^9,  83  N.  E. 
403,  404,  change  of  limitation  from  six  to  two  years  giving  thirty  days 
to  sue  on  claims  accrued  for  two  years  is  valid. 

Distinguished  in  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed.  437, 
439,  67  L.  R.  A.  658,  66  C.  C.  A.  670,  act  of  Colorado,  April  29,  1895, 
amended  act  of  April  6,  1899,  requiring  action  against  resident  on  judg- 
ment rendered  outside  State  on  cause  of  action  accruing  six  years  prior 
to  action  on  judgment  to  be  commenced  in  three  months,  ia  void. 

185  n.  8.  66-83,  46  L.  Ed.  808,  22  Sap.  Ot.  686,  VIOKSBTTBO  WATEBr 
WORKS  00.  Y.  VIOKSBUBO. 

An  intention  and  attempt  hy  subsequent  legislation  to  depxlye  rights 
under  contract  involves  Federal  question. 

Approved  in  Duluth  Brewing  etc.  Co.  ▼.  Superior,  123  Fed.  356,  59 
C.  C.  A.  481,  assuming  without  deciding  that  bill  in  equity  will  lie  to  re- 
strain enforcement  of  invalid  municipal  ordinance;  American  Water- 
wprks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  177,  179,  holding  suit  to 
enjoin  enforcement  of  ordinances  as  attempts  to  annul  exclusive  grant 
of  water  privileges  involves  Federal  question. 

Ordinance  of  dty  denying  liability  on  contract  with  water  company, 
and  istoance  of  bonds  for  construction  of  waterworks,  and  refusal  to  pay 
amount  due  on  contract  witb  water  company,  discloses  attempt  to  impair 
obligation  of  contract. 

Approved  in  Southern  Bell  Tel.  &  Tel.  Co.  v.  City  of  Birmingham,  211 
Fed.  711,  holding  ordinance  having  effect  of  denying  liability  on  contract 
did  not  impair  obligation;  Monett  Electric  Light  etc.  Co.  v.  Incorporated 
City  of  Monett,  186  Fed.  364,  ordinance  giving  exclusive  right  to  furnish 
light  for  city  for  twenty  years  is  contract  binding  on  city;  American 
Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176  Fed.  136,  138,  139,  ordi- 
nance, repealing  prior  ordinance  granting  franchise  to  telephone  com- 
pany, and  ordering  removal  of  poles  and  wires  f  roin  streets,  held  not  to 
impair  obligation  of  contract. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  contracts.  Note,  12 
Ann.  Oas.  504. 

Power  of  State  to  annul  its  contract  by  legislative  act.    Note,  Ann. 

Oas.  1915B,  137. 
Nullification  or  breach  of  State  contract  as  impairment  of  obligation 

of  contract.    Note,  45  L.  E.  A.  (N.  S.)  723. 

Bight  of  municipality  to  establish  competing  water  system*  NotCi 
6  Ann.  Oas.  601,  L.  S.  A.  19150,  448. 
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Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  R.  A.  74. 

Equity  lias  Jurisdiction  to  anticipate  and  i»revent  a  threatened  injury 
where  the  damages  would  be  inaui&clent  or  Irreparable. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213  U.  S. 
284,  53  L:  Ed.  799,  29  Sup.  Ct.  426,  collection  of  tax  will  not  be  enjoined 
on  ground  that  it  casts  cloud  on  title  where  it  can  be  collected  only  in 
suit  at  law  in  which  defense  of  illegality  is  open ;  Mercantile  Trust  etc. 
Co.  v.  Columbus,  203  U.  S.  322,  51  L.  Ed.  208,  27  Sup.  Ct.  83,  holding 
bill  of  water  company  supplying  city  to  enjoin  city  from  constructing  its 
own  water  system  stated  ground  for  relief;  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  202  U.  S.  458,  50  L.  Ed.  1106,  26  Sup.  Ct.  660,  Miss. 
Const.,  1890,  §  178,  giving  right  to  amend  or  repeal  corporate  charter  if 
without  injustice,  does  not  warrant  issuance  of  bonds  by  city  to  construct 
competing  system  during  contract  with  water  company ;  Macy  ▼.  Browne, 
224  Fed.  362, 140  C.  C.  A.  45,  enjoining  Federal  tea  board  from  excluding 
tea  entitled  to  admission  which  had  once  been  improperly  rejected ;  Port- 
land Ry.  Light  etc.  Co.  v.  Portland,  201  Fed.  124,  128,  Federal  question 
presented  in  suit  to  enjoin  enforcement  of  ordinance  alleged  to  impair 
obligation  of  contract;  Nelson  v.  Murfreesboro,  179  Fed.  908,  bill  by  per- 
son holding  exclusive  contract  to  furnish  light  and  gas  to  city  to  enjoin 
granting  of  franchise  to  another  held  not  to  state  grounds  for  relief; 
Tindel-Morris  Co.  v.  Chester  Foiging  etc.  Co.,  163  Fed.  305,  enjoining 
threatened  infringement  of  patent;  Louisville  etc.  R.  Co.  v.  Railroad 
Commission,  157  Fed.  961,  enjoining  operation  of  alleged  unconstitu- 
tional statute  fixing  rates  pending  hearing;  Missouri  etc.  Ry.  Co.  ^. 
Olathe,  156  Fed.  632,  refusing  to  enjoin  passage  of  ordinance  having 
purjwse  of  repealing  prior  ordinance;  Selma« Water  Co.  v.  Selma,  154 
Fed.  141,  denying  injunction,  at  suit  of  water  company  holding  exclusive 
franchise,  against  city  proceeding  with  work  of  building  water  system; 
Farmers'  Loan  etc.  Co.  v.  Mayor  etc.  of  Meridian,  139  Fed.  676,  677, 
equity  will  enjoin  construction  of  competing  system  by  city  during  life 
of  contract  with  water  company,  wherdby  company  obligated  to  furnish 
and  city  to  take  and  pay  for  water;  Columbus  Ave.  Sav.  Fund  etc.  Co.  v. 
Dawson,  130  Fed.  175,  company  furnishing  water  to  city  under  contract 
can,  during  life  of  contract,  enjoin  issuance  of  bonds  by  city  to  construct 
competing  system;  Palatka  Water  Works  v.  Palatka,  127  Fed.  164,  165, 
holding  equity  has  jurisdiction  of  suit  against  city  alleging  ordinance 
reducing  rates  below  that  fixed  by  prior  contract ;  Oppenheimer  v.  Phila- 
delphia etc.  R.  R.  Co.,  39  App.  D.  C.  266,  enjoining  construction  without 
authority  of  railroad  bridge  over  street  at  suit  of  abutting  owners ;  Elser 
V.  Village  of  Gross  Point,  233  HI.  241,  79  N.  E.  31,  injunction  lies  to 
restrain  collection  of  water  by  municipality  in  artificial  channel,  casting 
it  on  land  of  another;  Westminster  Water  Co.  v.  Mayor  etc.  of  West- 
minster, 98  Md.  556,  103  Am.  St.  Rep.  424,  64  L.  R.  A.  680,  56  Atl.  992, 
agreement  by  city  to  levy  annual  tax  payable  to  waterworks  company 
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for  water  without  time  limit  is  void;  dissenting  opinion  in  Atlantic  Coast 
Line  R.  Co.  v.  City  of  Goldsboro,  155  N.  C.  367,  71  S.  E.  518,  majority 
upholding  ordinance  limiting,  to  certain  hours,  right  of  railroad  to  shift 
cars  in  town  limits. 

Distinguished  in  Dawson  v.  Columbia  Avenue  etc.  Trust  Co.,  197  TJ.  S. 
181,  49  L.  Ed.  716,  25  Sup.  Ct.  420,  refusal  of  municipality  to  perform 
contract  whereby  it  is  obligated  to  take  and  pay  for  water  from  water 
c<mipany  is  not  impairment  of  contract;  Elkins  v.  City  of  Chicago,  119 
Fed.  961,  holding  adoption  by  council  of  committee  Report  of  near  expi- 
ration  of  railway  franchise  recommending  steps  to  oust  company  unless 
franchise  renewed  impairs  no  contract;  Harvey  v.  Miller,  24  App.  D.  C. 
54,  denying  injunction  against  erecting  fence  on  disputed  boundary. 

Suit  by  water  company  having  contracjt  wltb  city  to  enjoin  dty  from 
erecting  and  malntaiiilng  waterworks  under  subsequent  legislation  presents 
Federal  question. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  IT.  S.  26,  67  L.  Ed. 
718,  33  Sup.  Ct.  410,  where  plaintiff  relied  on  infringement  of  patent 
Circuit  Court  had  jurisdiction;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211- 
U.  S.  154,  53  L.  Ed.  128,  29  Sup.  Ct.  42,  Circuit  Court  has  no  jurisdiction 
of  suit  against  railroad  to  enforce  annual  pass  contract  because  refusal 
based  on  anti-pass  provisions  of  Interstate  Commerce  Act;  Central  of 
Georgia  Ry.  Co.  v.  Wright,  166  Fed.  157,  suit  to  enjoin  collection  of  tax 
on  personalty  alleged  to  have  situs  in  another  State  for  taxation  presents 
Federal  question;  Board  of  Trustees  of  Whitman  College  v.  Berryman, 
156  Fed.  117,  suit  by  educational  corporation  to  enjoin  collection  of 
taxes  on  its  property  alleged  exempt  by  charter  presents  Federal  ques- 
tion; Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151  Fed.  859,  860,  suit  to 
enjoin  removal  of  tracks  from  streets  as  required  by  resolution  of  city 
council  presents  Federal  question,  where  plaintiff  claims  perpetual  fran- 
chise. 

Miscellaneous.  Cited  in  Mayor  etc.  of  Vicksburg  v.  Vicksburg  Water- 
works Co.,  206  U.  S.  506,  51  L.  Ed,  1159,  27  Sup.  Ct.  762,  and  Mayor 
etc.  of  Vicksburg  v.  Henson,  231  ¥.  S.  261,  58  L.  Ed.  213,  34  Sup.  Ct.  96, 
both  referring  historically  to  principal  case. 

185  U.  S.  88-03,  46  I..  Ed.  816,  22  Sup.  Ot.  582,  BODGEBS  T.  UKITED 
STATES. 

Where  a  later  general  statute  Is  broad  enough  to  include  tbe  matter 
provided  for  in  an  earlier  special  statute,  the  earlier  statute  is  presumed 
to  remain  in  force  as  an  exception  to  tbe  general  statute. 

Approved  in  Washington  v.  Miller,  235  U.  S.  428,  59  L.  Ed.  299,  35 
Sup.  Ct.  119,  general  statute  regulating  descent  and  distribution  of  all 
lands  in  a  territo^  not  incompatible  with  special  statute  relating  to 
particular  class  of  Indian  lands;  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S. 
558,  48  L.  Ed.  793,  24  Sup.  Ct.  538,  general  declaration  in  insurance  con- 
tract that  it  is  to  be  construed  according  to  New  York  law  is  governed 
by  express  stipulation  admitting  notice  in  respect  to  payment  of  pre- 
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mium ;  In  re  Anderson,  214  Fed.'  664,  applying  rule  in  construing  Naturali- 
zation Act  of  1906  as  to  requirements  for  filing  declaration  of  intention; 
Washington  Trust  Co.  v.  Dunaway,  169  Fed.  46,  94  C.  C.  A.  405,  applying 
rule  in  construing  Alaska  Railroad  Act  of  1898  relating  to  mortgages; 
United  States  v.  Rodiek,  162  Fed.  471,  89  C.  C.  A.  389,  holding  Naturali- 
zation Act  of  1906  repealed  provisions  of  Organie  Act  of  Hawaii  relating 
to  naturalization ;  Ex  parte  Reaves,  121  Fed.  862,  holding  act  of  March  3, 
1893,  making  fraudulent  enlistment  and  receipt  of  pay  thereunder  cause 
for  court-martial  does  not  defeat  right  of  nonassenting  parent  of  minor 
to  avoid  enlistment;  Adams  v.  Dendy,  82  Miss.  142,  33  South.  844,  Act 
1900,  c.  250,  §  8,  authorizing  salary  to  supervisors  not  repealed  by  code 
of  1892  reproducing  general  but  not  local  law;  State  v.  Roach,  258  Mo. 
552,  167  S.  W.  1011,  applying  rule  in  construing  provisions  of  primary 
law  as  to  filing  declarations  of  candidacy;  Lange  v.  New  York  Life  Ins. 
Co.,  254  Mo.  505,  162  S.  W.  594,  specific  provision  of  life  policy  held  to 
govern  general  provision  as  to  laws  governing  policy;  Davis  v.  City  of 
Salisbury,  161  N.  C.  61,  76  S.  E.  689,  and  Southern  Assembly  v.  Palmer, 
166  N.  C.  81,  82  S.  E.  20,  both  applying  rule  in  construing  statute  re- 
pealing exemptions  from  taxation;  School  Commrs.  of  Charlotte  v.  Board 
of  Aldermen,  158  N.  C.  198,  73  S.  E.  908,  applying  rule  in  construing 
provisions  of  city  charter  relating  to  schools;  Ex  parte  Townsend,  64 
Tex.  Cr.  373,  Aim.  Oas.  19140,  814,  144  S.  W.  641,  applying  rule  in  con- 
struing statute  regulating  sale  of  intoxicants;  George  v.  Consolidated 
Lighting  Co.,  87  Yt.  421,  Ann.  Oas.  19160,  416,  52  L.  R.  A.  (N.  8.)  850, 
89  Atl.  639,  statute  providing  public  service  commission  shall  determine 
necessity  for  taking  and  compensation  for  land  for  public  utility  sui>er- 
sedes  mode  provided  in  corporate  charter;  dissenting  opinion  in  State  v. 
Houser,  122  Wis.  614,  100  N.  W.  991,  majority  holding  Rev.  Stats.  Wis. 
1898,  §  35,  creates  tribunal  with  exclusive  jurisdiction  to  settle  right  to 
use  party  name  on  ballot. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  New,  125  La.  45,  186  Am.  8t. 
Rep.  326,  27  L.  R.  A.  (N.  S.)  431,  51  South.  63,  holding  neither  of  two 
general  clauses  in  insurance  policy  controlled  the  other. 

Navy  Personnel  Act  regnlatlng  officers*  pay  constmed. 
Approved  in  United  States  v.  Crosley,  196  U.  S.  332,  49  L.  Ed.  499, 
25  Sup.  Ct.  261,  aid  to  reai'-admiral  is  entitled  to  same  extra  pay  allowed 
to  aid  to  major-general  with  exception  of  "mounted  pay";  Gibson  v. 
United  States,  194  U.  S.  189,  48  L.  Ed.  929,  24  Sup.  Ct.  613,  captain  in 
navy  serving  in  Civil  War  and  retired  pursuant  to  Rev.  Stats.,  §  1444, 
is  entitled  to  three-fourths  of  sea  pay  of  rear-admiral. 

185  U.  8.  9^108,  46  L.  Ed.  820,  22  Sup.  Ot.  692,  NEW  YOBK  T.  PINE. 

Person  desiring  to  Insist  upon  certain  legal  rights  -must  do  so  promptly. 

Approved  in  McCarthy  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  147 

Fed.  985,  operation  of  mine  employing  twelve  thousand  men  will  not  be 

enjoined  because  of  slight  damage  to  land  owners  by  discharge  of  tail- 
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iugs  where  land  acquired  subsequent  to  working  of  mine;  Andms  v.  Berk- 
shire Power  Co.,  147  Fed.  81,  77  C.  C.  A.  248,  construction  of  dam  not 
enjoined  after  one  year's  work  completed  where  complainant  had  notice 
and  made  no  objection  until  his  demand  for  five  thousand  dollars  dam- 
ages refused;  Kessler  &  Co.  v.  Ensley  Co.,  141  Fed.  169,  sale  of  land  of 
uncertain  value  to  officer  of  corporation  to  pay  corporation  debt  will  not 
be  set  aside  after  four  years  after  improvements  made,  town  built  and 
land  greatly  increased  in  value;  Kessler  v.  Ensley  Co.,  123  Fed.  566, 
holding  stockholder's  delay  of  four  years  before  taking  action  to  set  aside 
conveyances  alleged  to  be  fraudulent  bars  right;  Penrhyn  Slate  Co.  v. 
Granville  Electric  Light  etc.  Co.,  181  N.  Y.  88,  73  N.  E.  568,  riparian 
owner  will  not  be  heard  to  complain,  of  city's  diverting  water  for  water- 
works after  doing  so  for  fifteen  years. 

Distinguished  in  De  Lucca  v.  North  Little  Rock,  142  Fed.  601,  owner 
of  lot  cannot  enjoin  construction  of  viaduct  by  city  along  street,  damage 
being  incidental;  McCleery  v.  Highland  Boy  Gold  Min.  Co.,  140  Fed. 
954,  refusing  to  enjoin  continuance  of  smelter  where  complainant 
has  permitted  it  to  continue  several  vears  except  on  defendant's  failure 
to  pay  damage;  Speer  v.  Erie  R.  R.  Co.,  64  N.  J.  Eq.  608,  54  Atl.  542, 
holding  land  owner's  right  to  railroad  crossing  not  lost  on  change  of 
grade  by  two  months'  delay  in  suing  where  daring  such  time  he  had 
listened  to  company's  propositions;  dissenting  opinion  in  Western  Union 
Tel.  Co.  V.  Pennsylvania  R.  R.  Co.,  195  U.  S,  579,  49  L.  Ed.  326,  25  Sup. 
Ct.  133,  majority  holding  act  of  July  24, 1866,  giving  telegraph  company 
right  to  construct  lines. on  any  public  domain  did  not  warrant  their 
construction  on  railroad's  right  of  way. 

In  action  to  enjoin  the  continuance  of  a  work  of  public  Importance  at 
wait  of  one  Injured  thereby  who  could  have  invoked  Injunctive  process  at 
inception  of  work,  injuries  to  result  from  injunction  will  be  considered  and 
where  damages  will  compensate  plaintiff,  injunction  may  be  denied. 

Approved  in  Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co., 
227  Fed.  291,  upholding  bill  to  enjoin  removal  of  telegraph  lines  from 
railway  right  of  way,  though  claim  to  franchise  unfounded,  where  power 
to  condemn  existed  and  lines  were  affected  with  public  use;  Kamper 
V.  Chicago,  215  Fed.  708,  132  C.  C.  A.  84,  refusing  to  enjoin  removal 
of  public  water  tunnel  constructed  without  condemnation  or  consent 
under  plaintiff's  lots;  Eastern  Oregon  Land  Co.  v.  Des  Chutes  R.  Co., 
213  Fed.  900,  owner  of  option  to  purchase  land  consenting  to  entry  of 
railroad  thereon  cannot  enjoin  construction;  Elnoth  v.  Manhattan  Ry. 
Co.,  187  N.  Y.  251,  79  N.  E.  1017,  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed. 
757,  103  C.  C.  A.  89,  and  Bannse  v.  Northern  Pac.  Ry.  Co,  205  Fed.  330, 
all  holding  owner  estopped  to  demand  removal  of  railroad,  and  remitted 
to  claim  for  damages;  Cubbins  v.  Mississippi  River  Commission,  204 
Fed.  304,  307,  refusing  to  enjoin  maintenance  of  levee  which  caused 
overflow  of  plaintiff's  lands;  Hagerla  v.  Mississippi  River  Power  Co., 
202  Fed.  783,  791,  owner  cannot  enjoin  dam  which  will  flood  his  land 
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after  defendant  has  incurred  great  expense  in  eonstmction ;  Bliss  v. 
Anaconda  Copper  Min.  Co.,  167  Fed.  366,  370,  and  Bliss  v.  Washoe 
Copper  Co.,  186  Fed.  827,  109  C.  C.  A.  133,  both  refusing  to  enjoin 
operation  of  smelter  as  nuisance  to  farmers  on  ground  that  greater 
loss  would  be  caused  by  injunction ;  West  Pub.  Co.  v.  Edward  Thompson 
Co.,  176  Fed.  839,  100  C.  C.  A.  303,  refusing  to  enjoin  violation  of  copy- 
right where  great  expense  had  been  incurred,  and  awarding  damages; 
Andrus  v.  Berkshire  Power  Co.,  169  Fed.  734,  injunction  to  remove  dam 
denied  and  plaintiff  held  entitled  to  damages  only ;  In  re  Arkansas  Rail- 
road Rates,  168  Fed.  722,  comparative  injury  considered  in  granting 
preliminary  injunction  against  freight  rates;  McCarthy  v.  Bunker  Hill 
etc.  Concentrating  Co.,  164  Fed.  941,  92  C.  C.  A.  259,  refusing  to  enjoin 
operation  of  mines  and  mills  on  ground  damage  claimed  done  by  de* 
posit  of  tailings  in  streams  would  be  lesser  loss ;  West  &  Co.  v.  Octoraro 
Water  Co.,  159  Fed.  533,  534,  riparian  proprietors  held  barred  by  laches 
to  enjoin  continue  taking  of  water  by  defendant  for  public  use;  Ben- 
jamin V.  Brooklyn  Union  El.  R.  R.  Co.,  120  Fed.  429,  holding  property 
owner  though  barred  by  laches  from  enjoining  continuance  of  road  built 
under  power  of  eminent  domain  has  right  to  damages  therefor;  St.  Paul, 
M.  &  M.  Ry.  Co.  V.  Western  Union  Tel.  Co.,  118  Fed.  619,  55  C.  C.  A. 
263,  holding  court  of  equity  has  jurisdiction  on  expiration  of  term  of 
telegraph  company's  lease  of  railroad  right  of  way  to  determine  amount 
of  compensation  to  be  paid  for  continuation;  Donohoe  v.  El  Past)  etc. 
R.  Co.,  11  Ariz.  295,  94  Pac.  1092,  owner  held  estopped  by  laches  to 
maintain  ejectment  or  trespass  against  railroad  constructed  on  his  land; 
Loranger  v.  City  of  Flint,  185  Mich.  469,  152  N.  W.  256,  riparian  owner 
entitled  to  compensation  when  water  diverted  for  municipal  use;  Enter- 
prise Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  160,  138  N.  W.  185, 
plaintiffs  barred  by  laches  to  enjoin  diversion  of  waters  after  defend- 
ants incurred  great  expense  in  construction;  Mayor  etc.  of  Newark  v. 
Chestnut  Hill  Land  Co.,  77  N.  J.  Eq.  25,  75  Atl.  645,  holding  under 
facts  lower  riparian  owner  was  entitled  only  to  damages  against  upper 
owner  withdrawing  excessive  amount  of  water  from  stream;  Mayor 
etc.  of  Paterson  v.  East  Jersey  Water  Co.,  74  N.  J.  Eq.  102,  70  Atl. 
494,  awarding  damages  in  lieu  of  injunction  for  unreasonable  diversion 
of  waters  of  river  for  public  use;  Howard  v.  Buffalo,  211  N.  Y.  263, 
105  N.  E.  432,  refusing  to  require  opening  of  solid  embankments  for 
watercourse  where  land  below  used  for  factories;  State  ex  rel.  Harbor 
Boom  Co.  V.  Superior  Court,  65  Wash.  134,  117,  Pac.  756,  one  public 
service  corporation  cannot  condemn  property  of  another  for  same  kind 
of  ore ;  Hart  v.  City  of  Seattle,  45  Wash.  303,  13  Ann.  Oas.  438,  88  Pae. 
206,  holding  court  had  power,  in  suit  to  require  city  to  restore  grade 
of  street,  to  require  such  restoration  in  alternative  of  paying  damages 
occasioned  by  change;  Slaght  v.  Northern  Pac.  Ry.  Co.,  39  Wash.  586, 
81  Pac.  1065,  owner  can  maintain  ejectment  after  allowing  railroad  con- 
struction on  land  if  execution  on  judgment  stayed  to  permit  condemna- 
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tion  proceeding;  Schuster  v.  Milwaukee  Electric  Ry.  etc.  Co.,  142  Wis. 
586,  126  N.  W.  29,  holding  equity  could  not,  in  consideration  of  money 
paid  owners  in  satisfaction  of  private  wrongs,  refuse  to  enjoin  unlawful 
acts  of  interurban  railway  in  operating  cars  on  streets;  Von  Cotzhausen 
V.  Dick,  138  Wis.  129, 119  N.  W.  823,  refusing  to  enjoin  draini^  assess- 
ment at  suit  of  owner  who  permitted  work  to  be  done  without  objection; 
Institution  for  Savings  v.  Puffer,  201  Mass.  47,  87  N.  £.  564,  and  Meyer 
y.  Somerville  Water  Co.,  82  N.  J.  Eq.  577,  89  Atl.  547,  both  arguendo. 

Distinguished  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  340, 
unauthorized  appropriation  of  public  lands  not  validated  on  ground  of 
estoppel  by  occupation  and  improvements  made  with  knowledge  of 
United  States;  Hulbert  v.  California  Portland  Cement  Co.,  161  Cal. 
252,  38  L.  R.  A.  (N.  S.)  436,  118  Pac.  933,  refusing  to  suspend,  pending 
appeal,  injunction  against  operation  of  cement  works  so  as  to  produce 
dust  injurious  to  trees;  Ryan  v.  Weiser  Valley  Land  etc.  Co.,  20  Idaho, 
296,  118  Pac.  771,  one  taking  x>osse8sion  of  land,  withoht  consent,  where 
seeking  to  condemn  it  for  public  work,  cannot  defend  injunction  suit 
on  ground  land  is  of  little  value  to  owner;  Archer  v.  Chicago  etc.  Ry. 
Co.  of  Montana,  41  Mont.  67, 137  Am.  St.  Rep.  692,  108  Pac.  574,  parol 
license  to  construct  dam  and  ditch  though  acted  on,  held  revocable  at 
will;  McCarter  v.  Hudson  County  Water  Co.,  70  N.  J.  Eq.  718,  118 
Am.  St.  Rep.  754,  10  Ann.  Oas.  116,  14  L.  R.  A.  (N.  8.)  197,  65  Atl. 
498,  enjoining  upper  riparian  proprietors  from  diverting  waters  of 
Passaic  River  for  transportation  beyond  State;  dissenting  opinion  in 
United  States  v.  Archer,  241  U.  S.  144,  60  L.  Ed.  927,  36  Sup.  Ct.  521, 
majority  considering  but  not  deciding  extent  of  right  of  owner  of  land 
taken  for  dike. 

Validity  of  decree  awarding  damages  or  indenmity  bond  as  alter- 
native to  injunction  prayed  for.    Note,  18  Ann.  Oas.  439. 

Equitable  estoppel  as  defense  to  suits  to  restrain  diversion  and  use 
of  waters.    Note,  2  Ann.  Oas.  786. 

Doctrine  of  appropriation  is  not  followed  In  Kew  York. 
Approved  in  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn. 
444,  107  N.  W.  410,  property  for  purpose  of  constructing  water-power 
plant  to  furnish  water  and  heat,  not  being  public  use,  cannot  be  con- 
demned. 

Jurisdiction    to    determine    private  rights  in  interstate  streams. 
Note,  19  L.  R.  A.  (N.  8.)  586. 

Right  of    government  to  divert  water  without    compensation  to 
riparian  owner.    Note,  87  L.  R.  A.  (N.  S.)  312. 

Miscellaneous.  Cited  in  Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  218 
U.  S.  261,  54  L.  Ed.  1038,  31  Sup.  Ct  11,  to  point  that  where  riparian 
rights  on  same  river  in  different  States  are  involved  courts  of  both 
States  have  concurrent  jurisdiction^  and  court  first  seised  retains  juris- 
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diction  to  exclusion  of  other;  Gaskill  v.  Washington  Water  Power  Co., 
17  Idaho,  137,  105  Pac.  54,  to  point  that  party  cannot  on  appeal  eom- 
plain  of  error  made  by  trial  coort  at  his  invitation. 

185  V.  8.  108-111,  46  I..  Ed.  827,  22  Snp.  Ot.  560,  FILHiaL  T.  MAtlSICB. 
FlaintlfTs  petition  most  show  Tederal  Jurisdiction. 

Approved  in  Cueli  v.  Rodriguez,  198  U.  S.  582,  49  Ii.  Ed.  1172,  25  Sup. 
Ct.  804,  following  rule ;  Joy  v.  St  Louis,  201  U.  S.  341,  50  L.  Ed.  781, 
26  Sup.  Ct.  478,  petition  setting  up  dispute  over  patent  does  not  State 
case  for  Federal  jurisdiction  where  real  issue  appears  to  be  over  right 
to  accretion  formed  after  patent;  Filhiol  v.  Tomey,  194  U.  S.  361,  48 
L.  Ed.  1017,  24  Sup.  Ct.  698,  in  absence  of  affirmative  averment  as  to 
plaintiff's  title,  averment  that  defendant's  possession  rests  on  infraction 
by  United  States  of  treaty  does  not  give  Federal  Circuit  Court  juris- 
diction. 

Distinguished  in  Harris  v.  Rosenberger,  145  Fed.  451,  18  L.  R.  A. 
(N.  S.)  762,  76  C.  C.  A.  225,  Circuit  Court  of  Appeals  has  jurisdiction 
of  action  involving  validity  and  construction  of  Rev.  Stats.,  §§  3929, 
4041,  empowering  Postmaster-general  to  issue  fraud  order;  Love  v. 
Busch,  142  Fed.  432,  73  C.  C.  A.  545,  where  bill  alleges  diverse  citi- 
zenship, Circuit  Court  of  Appeals  has  appellate  jurisdiction  in  action 
testing  validity  of  State  statute  prohibiting  sale  of  intoxicants. 

Circuit  Oouzt  is  not  given  jurlfldictton  in  ejectment  against  private  par- 
ties hj  averments  that  plalntiifB  were  ousted  in  violation  of  treaty  and 
fifth  amendment. 

Approved  in  People's  United  States  Bank  v.  Goodwin,  160  Fed.  729^ 
action  for  libel  against  individuals  is  not  removable  to  Federal  court 
on  averments  in  removal  petition  that  action  complained  of  was  taken 
by  defendants  as  officers  of  United  States;  Shellenbarger  v.  Fewel,  34 
Okl.  84,  86,  87,  124  Pac.  619,  620,  action  is  not  removable  because  it 
may  become  necessary  therein  to  construe  Federal  statute. 

Ejectment  against  individual  for  land  claimed  to  be  within  Qpanish 
grant  involves  no  Federal  question. 

Approved  in  Joy  v.  City  of  St.  Louis,  122  Fed.  528,  holding  suit  to 
recover  lands  claimed  under  Spanish  grant  protected  by  treaty  depend- 
ing entirely  on  question  whether  land  was  within  such  grant  involves 
no  Federal  question;  Filhiol  v.  Tomey,  119  Fed.  974,  holding  allegation 
that  defendant  is  in  possession  by  direction  of  United  States  cannot 
confer  Federal  jurisdiction  by  showing  contest  involving  Federal  law. 

185  XT.  8.  112-114,  46  L.  Ed.  829,  22  Snp.  Ot.  681,  MICHIGAN  StJGAB  OO. 
T.  MICHIGAN. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Kote,  63  L.  R.  A. 
34. 
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185  V.  8.  114-122,  46  L.  Ed.  830,  22  Sup.  Ot  566,  EA8TEBK  BIDG.  * 
LOAN  ASSN.  T.  EBAUGH. 

LawB  of  anotliar  State  are  matters  of  fact»  which  when  relied  on  must 
he  pleaded  and  proved;  hut  in  Supreme  Court,  whatever  was  matter  of  fact 
in  court  whose  Judgment  is  under  review  is  matter  of  fact  here. 

Approved  in  Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  416,  55  Ii.  EcL 
796,  31  Sup.  Ct.  534,  decision  of  State  court  construing  statute  of 
another  State  held  not  subject  to  review  where  no  Federal  right  in- 
volved ;  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  52,  54  L.  Ed.  928. 
30  Sup.  Ct.  676,  holding  Federal  question  not  raised  where  construction 
of  statute  of  another  State  by  its  courts,  which  was  relied  on,  was  not 
pleaded  and  proved;  Eastern  Bldg.  &  L.  Assn.  v.  Williamson,  189  U.  S. 
125,  47  L.  Ed.  739,  23  Sup.  Ct.  529,  holding  courts  of  one  State  do  not 
take  judicial  notice  of  laws  of  another  State;  Field  v.  Eastern  Bldg. 
etc.  Assn.,  117  Iowa,  203,  90  N.  W.  723^  holding  general  statements 
that  court  erred  in  failing  to  determine  rights  of  corporation  under 
laws  of  another  State  present  nothing  reviewable  on  appeal;  Free  v. 
Southern  Ry.  Co.,  83  S.  C.  186,  65  S.  E.  214,  affirming  judgment  for 
damages  based  on  law  of  negligence  of  another  State. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  578. 

185  V.  8.  122-125,  46  I..  Ed.  834,  22  Sup.  Ot.  661,  McINTOSR  T.  AX7BBET. 

When  money  has  been  paid  to  pensioner  and  has  inured  wholly  to  his 
benefit,  prohibition  of  section  4747,  Revised  Statutes^  against  levy  is  re- 
moved. 

Approved  in  In  re  Ferguson's  Estate,  140  Wis.  588,  17  Ann.  Oaa. 
1189,  123  N.  W.  125,  following  rule;  Dyer  v.  City  of  Melrose,  215 
U.  S.  594,  54  L.  Ed.  341,  30  Sup.  Ct.  410,  applying  rule  to  salary  received 
from  United  States;  Bailey  v.  Bailey,  76  Vt.  266,  104  Am.  St  Rep. 
935,  65  L.  R.  A.  382,  56  Atl.  1014,  couxt  can  take  pension  into  con- 
sideration in  fixing  amount  of  alimony  pensioner  should  pay;  Rits- 
ville  Hardware  Co.  v.  Bennington,  50  Wash.  113,  126  Am.  St.  Rep. 
894,  96  Pac.  827,  Federal  homestead  exemption  does  not  extend  to  pro- 
ceeds of  sale. 

Distinguished  in  Manning  v.  Spry,  121  Iowa,  196,  96  N.  W.  874, 
pension  money  paid  to  and  loaned  by  guardian  of  insane  pensioner 
is  exempt  from  taxation  as  in  course  of  transmission  to  pensioner. 

Exemption  from  execution  of  pension  or  bounty.  Note,  17  Ann. 
Oas.  1192. 

Exemption  of  money  "due"  or  **to  be  paid"  from  attachment  or 
other  process  as  applicable  to  money  after  payment.  Note,  7 
Ann.  Oas.  756. 

Exemption  of  money  "due  or  to  become  due,"  or  "to  be  paid," 
etc.,  as  protecting  money  after  payment.  Note,  5  Li  R.  A.  (N.  S.) 
473. 
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185  U.  8.  125-147,  46  I..  Ed.  8S8,  22  Sup.  Ct.  562,  KAK8A8  T.  OOLO&ADO. 

Where  State  on  belialf  of  dtizens  files  biU  agalni^  another  State  to 
obtain  relief  In  respect  to  being  wboUy  depriyed  by  latter  of  water  of  river 
accustomed  to  flow  acron  her  territory,  original  jnzisdiction  of  Supreme 
Court  may  be  exercised. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  36,  50  L.  Ed.  026,  26 
Sup.  Ct.  408,  Federal  Supreme  Court  has  jurisdiction  over  controversy 
between  authorities  of  two  States  over  enforcing  oyster  legislation 
arising  out  of  boundary  dispute;  McCarter  v.  Hudson  County  Water 
Co.,  70  N.  J.  Eq.  718, 118  Am.  St.  Rep.  754, 10  Ann.  Oaa.  116, 14  L.  B.  A. 
(N.  S.)  197,  65  Atl.  498,  and  Hudson  County  Water  Co.  v.  McCarter, 
209  U.  S.  355,  14  Ann.  Oas.  560,  52  L.  Ed.  831,  832,  28  Sup.  Ct.  529, 
both  holding  contract  for  withdrawal  of  water  from  river  of  State  for 
sale  in  another  State  was  void  as  contrary  to  law  of  State,  and  not 
within  protection  of  commerce  clause;  Virginia  v.  West  Virginia,  206 
U.  S.  317,  321,  51  L.  Ed.  1079,  1081,  27  Sup.  Ct.  732,  Supreme  Court 
has  original  jurisdiction  of  suit  by  Virginia  to  determine  amount  due 
it  from  West  Virginia  as  equitable  proportion  of  State  debt  at  time 
of  division  of  State;  City^of  McMinnville  v.  Howenstine,  56  Or.  464, 
Ann.  Oaa.  19120,  193,  109  Pac.  86,  holding  under  terms  of  charter,  city 
had  power  to  condemn  water  from  springs  flowing  across  lands  outside 
city  limits;  Hough  v.  Porter,  51  Or.  410,  98  Pac.  1099,  construing 
Desert  Land  Act  of  1877  in  relation  to  riparian  rights. 

Distinguished  in  West  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  259,  85 
L.  B.  A.  (N.  S.)  1193,  55  L.  Ed.  728,  31  Sup.  Ct.  564,  statute  prohibit- 
ing foreign  corporations  from  building  pipe-lines  across  highways  to 
carry  natural  gas  from  State  is  void  under  commerce  and  due  process 
clauses. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Oas.  19120,  580. 

Right  of  State  to  enjoin  acts  committed  in  another  State.    Note, 
11  Ann.  Oas.  490. 

Where  questions  arising  on  record  are  intricate,  court  will  not  proceed 
until  all  facts  presented. 

Approved  in  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning,  186  U.  S. 
251,  46  L.  Ed.  1149,  22  Sup.  Ct.  886,  holding  trial  court  may  provide  for 
further  evidence  as  to  reasonableness  of  xates  charged  by  telephone 
company,  if  such  be  needed. 

Distinguished  in  Raymond  Syndicate  v.  Brown,  124  Fed.  83,  holding 
facts  intervening  will  not  defeat  equitable  jurisdiction  of  bill  alleging 
purchase  of  merchandise  for  lump  sum  paid  and  nondelivery  and  con> 
cealment  of  portion  of  goods. 

A  demurrer  will  lie  to  a  bill  in  equity  whereiver  it  is  clear  that,  taking 
the  charges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hear- 
ing; but  in  case  where  minute  variation  between  facts  as  stated  in  blU 
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and  inroTad  l»y  evidence  may  incline  court  to  modify  relief,  or  grant  no 
lelieft  eonrt  will  dbt  suatain  denmrrer. 

Approved  in  Missouri  v.  Illinois,  200  U.  B.  518,  621,  50  L.  Ed.  578, 
579,  25  Sup.  Gt.  268,  Federal  Supreme  Court  will  not  enjoin  discharge 
of  Chicago  sewage  into  Mississippi  River  on  complaint  by  Missouri 
where  evidence  shows  doubt  as  to  detriment;  Ralston  Steel  Car  Co.  v. 
National  Dump  Car  Co.,  222  Fed.  592,  refusing  on  demurrer  to  dismiss 
bill  for  injunction;  Clinchfield  Coal  Corp.  v.  Steinman,  217  Fed.  877, 
133  C.  C.  A.  585,  bill  held  to  state  cause  of  action  to  establish  equitable 
title;  Smith  v.  Bowker-Torrey  Co.,  199  Fed.  986,  bill  by  receiver,  for 
accounting  held  on  demurrer,  to  sufficiently  allege  fraud;  Truman  v. 
Inhabitants  of  Town  of  Harmony,  198  Fed.  666,  bill  for  relief  by  holder 
of  excessive  issue  of  town  bonds  held  good  as  against  demurrer;  Lar- 
sen  V.  Neal,  194  Fed.  866,  114  C.  C.  A.  610,  holding  verdict  improperly 
directed  where  on  view  most  favorable  to  appellant,  doubtful  question 
was  disclosed;  Foster-Eddy  v.  Baker,  192  Fed.  626,  question  of  public 
policy  involved  in  bequest  for  promotion  of  Christian  Science  cannot 
be  determined  on  demurrer  that  Christian  Science  teaching  is  against 
public  i)olicy;  United  States  v.  Winslow,  195  Fed.  581,  594,  596,  over- 
ruling demurrer  to  indictment  where  questions  raised  were  intricate 
and  doubtful;  Sabre  v.  United  Traction  etc.  Co.,  156  Fed.  83,  holding 
bill  not  demurrable  for  laches  from  delay  alone;  Prindle  v.  Brown, 
155  Fed.  533,  84  C.  C.  A.  45,  bill  to  establish  right  to  patent  held  good 
on  demurrer;  Snyder  v.  De  Forest  Wireless  Tel.  Co.,  154  Fed.  144, 
reserving  questions  of  law  until  final  hearing,  where  bill  involved  and 
lengthy;  Hough  v.  Porter,  51  Or.  439,  98  Pac.  1109,  holding  pleadings 
may  be  deemed  amended  to  conform  to  proof  where  parties  ordered 
to  be  joined  violated  spirit  of  court's  order,  and  made  admissions  be- 
tween themselves  which  made  enforcement  of  decree  impracticable; 
Van  Dyke  v.  Norfolk  Southern  R.  Co.,  112  Va.  849,  72  S.  E.  664,  sus- 
taining demurrer  to  bill  to  enforce  contract  between  syndicate  and 
reorganization  committee  of  bondholders  of  railroad;  Pulp  Wood  Co. 
V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  618,  147  N,  W.  1063,  complaint 
for  damages  for  breach  of  exclusive  contract  held  not  subject  to  pren- 
eral  demurrer,  on  ground  that  contract  is  void  as  in  restraint  of  trade. 

185  U.  S.  148-154,  46  I..  Ed.  847,  22  8up.  Ot.  605,  EBTB  BAtLWAY  CO.  V. 
PUBDY. 

Under  section  709,  Bevised  Statutes,  where  State  Supreme  Court  refuses 
to  pass  on  Federal  questton  because  not  raised  in  trial  court,  Supreme  Court 
cannot  review  Judgment. 

Approved  in  Robinson  v.  Wingate,  198  U.  S.  580,  49  L.  Ed.  1171,  25 
Sup.  Ct.  801,  Hughes  v.  Kepley,  191  U.  S.  557,  48  L.  Ed.  301,  24  Sup.  Ct. 
842,  Bank  of  Commerce  v.  Wiltsie,  189  U.  S.  506,  47  L.  Ed.  921,  23  Sup. 
Ct.  851,  Illinois  v.  Bemis,  189  U.  S.  506,  47  L.  Ed.  921.  23  Sup.  Ct.  851, 
Carnahan  v.  Connolly,  187  U.  S.  636,  47  L.  Ed.  343,  23  Sup.  Ct.  843,  all 
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affirming:  rule;  White  Star  Min/Co.  v.  Haltberg,  205  U.  8.  541,  51  L.  Ed. 
921,  27  Sup.  Ct.  794,  Stuart  v.  Hanser,  203  U.  S.  585,  51  L.  Ed.  328,  27 
Sup.  Ct.  783,  Minneapolis  etc.  Ry.  Co.  v.  Leora,  235  U.  S.  694,  59  L.  Ed. 
429,  35  Sup.  Ct.  208,  Chicago  etc.  Ry.  Co.  v.  Hanson,  235  U.  S.  693,  59 
L.  Ed.  429,  35  Sup^  Ct.  206,  and  Britton  v.  Wheeler^  235  U.  S.  687,  59 
L.  Ed.  425,  35  Sup.  Ct.  203,  all  dismissing  for  want  of  jurisdiction  on 
authority  of  principal  case;  Louisville  etc.  R.  R.  Co.  v.  Woodford,  234 
U.  S.  51,  58  L.  Ed.  1208,  34  Sup.  Ct.  739,  raising  Federal  right  on  motion 
for  new  trial  not  suf&cient  when  court  does  not  pass  on  claim;  Consoli- 
dated Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228  U.  S.  331,  57  L.  Ed.  861, 
33  Sup.  Ct.  510,  Federal  question  not  presented  where  first  raised  on 
petition  for  rehearing  which  was  denied  without  opinion;  Osborne  v. 
Clark,  204  U.  S.  569,  51  L.  Ed.  627,  27  Sup.  Ct.  319,  that  State  statute, 
assailed  as  invalid  under  State  Constitution,  xhight  also  have  been  as- 
sailed nnder  Federal  Constitution  does  not  give  this  court  jurisdiction; 
Cox  V.  Texas,  202  U.  8.  452,  60  Ii.  Ed.  1102,  26  Sup.  Ct.  671,  in  passing 
on  validity  of  exemption  from  taxation  wines  of  local  producers,  Supreme 
Court  will  not  consider  Federal  question  not  passed  on  by  State  court; 
Hulbert  v.  Chicago,  202  U.  S.  281,  60  L.  Ed.  1028,  26  Sup.  Ct.  617,  Su- 
preme Court  will  not  issue  writ  of  error  to  State  court  where  petitioner 
failed  to  point  out  to  State  court  invalidity  of  proceeding  nnder  Four- 
teenth Amendment;  Mutual  Life  Ins.  Go.  v.  McGrew,  188  U.  S.  308,  47 
L.  Ed.  484,  23  Sup.  Ct.  378,  holding  State  decision  cannot  be  reviewed 
for  failure  to  accord  full  faith  to  Hawaiian  judgment  where  contention 
not  presented  to  highest  State  court;  Layton  v.  Missouri,  187  U.  8.  361, 
47  L.  Ed.  216,  23  Sup.  Ct.  139,  holding  State  decision  upholding  State 
statute  claimed  to  violate  Federal  Constitution  is  not  reviewable  where 
State  court  refused  to  decide  Federal  question  because  not  raised  below; 
Post  Printiner  etc.  Co.  v.  Shafroth,  63  Colo.  142, 124  Pac.  181,  refusing  to 
consider  Federal  question  not  raised  in  trial  court;  Moliter  v.  Wabash 
R.  Co.,  180  Mo.  App.  92,  168  S.  W.  253,  holding  in  personal  injury  suit 
demurrer  to  evidence  was  sufficient  to  raise  objection  that  case  arises 
only  under  Federal  Employers'  Liability  Act;  Paul  v.  Delaware  etc. 
R.  R.  Co.,  175  N.  Y.  478,  67  N.  E.  1087,  holding  appellant  cannot  raise 
question  of  illegality  of  contract  as  in  restraint  of  trade  where  such 
question  was  not  raised  below;  Chicago  etc.  Ry.  Co.  v.  Halliday,  46  Okl. 
564,  146  Pac.  796,  Federal  question  cannot  be  raised  for  first  time  on 
appeal. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 

obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  86, 

89,  46. 

Talidity  of  statutory  requirement  for  mileage  books  at  reduced  rates. 
Note,  7  L.  R.  A.  (N.  S.)  1088. 

Miscellaneous.    Cited  in  Western  Union  Tel.  Co.  v.  Gilkinson,  46  Ind. 
App.  31,  90  N.  E.  651,  to  point  that  in  absence  of  Federal  legislation, 
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State  may  impose  i>enalty  for  failure  to  receive,  transmit  or  deliver 
telegraph  message,  if  fault  occurs  within  State. 

185  V.  S.  155-171,  46  I..  Ed.  851,  22  Sap.  Ot.  596,  HITZ  ▼.  JEMKa. 

Property  in  possession  of  receiver  appointed  hy  court  is  not  subject  to 
sale  on  execution. 

Approved  in  Slade  v.  Massachusetts  Coal  etc.  Co.,  188  Fed.  371,  mort- 
gagee cannot  proceed  with  foreclosure  of  mortgage  while  receiver  is  in 
charge  of  affairs  of  mortgagor;  Grosscup  v.  German  Sav.  etc.  Society, 
162  Fed.  951,  mortgaged  property  in  hands  of  receiver  in  foreclosure  suit 
cannot  be  sold  tinder  execution  issued  from  another  court;  Kittrell  v. 
First  Nat.  Bank,  56  Tex.  Civ.  397,  120  S.  W.  1105,  possession  by  receiver 
of  mortgaged  property  cannot  be  interfered  with  by  process  of  court 
which  had  foreclosed  mortgage;  Parr  v.  Blue  Ridge  Coal  Co.,  72  W.  Ya. 
180, 181,  77  S.  E.  897,  where  receiver  in  charge  of  insolvent  mining  com- 
pany, court  may  enjoin  lessors  of  biining  lease  from  forfeiting  and  re- 
entering leased  premises. 

Sale  without  leave  of  court  by  tmstee  in  trust  deed  confers  no  title. 

Approved  in  Knott  v.  Evening  Post  Co.,  124  Fed.  352,  holding  Federal 

court  will  not  surrender  corporation  property  to  receiver  of  State  court 

appointed  after  Federal  court  took  action,  although  State  action  for 

inspection  of  books  was  first  begun. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  868. 

185  U.  S.  172-181,  46  L.  Ed.  857,  22  Sup,  Gt.  612,  TALBOT  v.  FIBST  NAT. 
BANK  OF  SIOUX  CITY. 

It  is  interest  cHarged  and  not  interest  as  to  whicli  forfeiture  might  be 
enforced  that  Bevlsed  Statutes,  section  5198,  regards  as  illegal. 

Approved  in  Petterson  v.  Bury,  125  Fed.  906,  60  C.  C.  A.  610,  holding, 
under  Alaska  Code  1900,  §§  255-259,  raising  rate  of  interest  to  twelve 
per  cent,  defense  of  usury  not  available  against  note  bearing  twelve  per 
cent  executed  prior  thereto  but  sued  on  in  1903 ;  First  Nat.  Bank  v.  Davis, 
135  Ga.  691,  36  L.  B.  A.  (N.  S.)  184,  70  S.  E.  248,  transfer  of  property 
to  bank  in  payment  of  usurious  interest  held  to  be  in  violation  of  section 
5198,  Rev.  Stats.;  Mitchell  v.  Joplin  Nat.  Bank,  184  Mo.  App.  484,  170 
S.  W.  675,  holding  Supreme  Court  had  exclusive  jurisdiction  of  appeal 
in  action  under  sections  5197  and  5198  to  recover  double  interest. 

Distinguished  in  McCarthy  v.  First  Nat.  Bank,  23  S.  D.  281,  21  Ann. 
Gas.  437,  23  L.  B.  A.  (N.  S.)  335,  121  N.  W.  858,  holding  application  of 
payment  on  note  to  usurious  interest  and  taking  new  note  for  balance 
thus  found  due  started  statute  of  limitations  against  recovery  of  interest 
paid  by  maker. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  B.  A.  688,  703. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L^*  R.  A.  5S7« 

186  U.  S.  182-188,  46  I..  Ed.  882,  22  Bap.  Ot  621,  TAiaOT  T.  SIOUX 
NATIOKAIi  BANK. 

Bolt  under  secttons  5197  and  6198,  Bevlsed  Statutes,  moat  be  com- 
menced  within  two  years  after  usurious  payment. 

Approved  in  Mitchell  v.  Joplin  Nat.  Bank,  184  Mo.  App.  484, 170  S.  W. 
675,  suit  to  recover  double  interest  paid  involves  Federal  question  and 
appeal  lies  only  to  Snpreme  Court;  First  Nat.  Bank  v.  Langston,  32 
Old.  800,  124  Pac.  310,  approving  instruction  as  to  amount  of  interest 
recoverable  when  paid  within  two  years. 

Running  of  statute  of  limitations  against  action  to  recover  penalty 
or  forfeiture  for  taking  usury.    Note,  21  Ann.  Oas.  446. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  680,  706. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  537. 

185  V.  S.  189-202,  46  I«.  Ed.  866,  22  Sup.  Ot  624,  VJXITED  STATES  Y. 


A 


From  long  and  uninterrupted  poesesaion  law  may  presume  such  formal 
instruments  aa  are  requisite  to  title. 

Approved  in  Sena  v.  American  Turquoise  Co.,  14  N.  M.  520,  98  Pac.  172, 
evidence  of  possession  held  insufficient  fo  raise  presumption  of,  confirma- 
tion of  imperfect  Spanish  grant. 

Unless  error  clearly  appears,  decision  of  Oourt  of  Private  Land  Claims 
as  to  sni&ciency  of  possession  will  be  adopted. 

Approved  in  Sena  v.  United  States,  189  U.  S.  239,  47  L.  Ed.  791,  23 
Sup.  Ct.  598,  adopting  finding  of  Court  of  Private  Land  Claims  that  the 
evidence  of  settlement  and  occupation  of  tract  claimed  as  granted  ia 
''so  vague  as  to  be  almost  wholly  wanting." 

186  17.  S.  203-212,  46  I*.  Ed.  872,  22  Sup.  Ot.  616,  ST.  LOXnS  OONBOJA- 
DATED  OOAL  CO.  ▼.  ILLINOIS. 

State  lias  power  to  provide  tliat  fees  of  State  mine  inqpectors  be  paid 
by  owners  of  mines  Inspected. 

Approved  in  Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility  Commrs., 
83  N.  J.  L.  217,  84  Atl.  704,  upholding  order  of  railroad  commission 
requiring  railroads  to  supply  sanitary  drinking-cups  for  passengers'  use; 
Stine  V.  Lewis,  33  Okl.  620,  127  Pac.  401,  holding  quarantine  statute  is 
not  void  because  imposing  on  owner  cost  of  dipping  sheep. 

Distinguished  in  Ex  parte  Gardner,  84  Kan.  271,  33  L.  B.  A.  (N.  S.) 
956,  113  Pac.  1056,  holding  void  militia  one-cent  fare  law. 


186  U.  S.  203-212      NOTES  ON  U.  S.  REPORTS.  1072 

Law  pnyvldlng  for  inspection  of  coal  mines  is  net. invalid  liy  reason 
of  its  limitation  to  mines  wbere  five  or  more  men  are  employed. 

Approved  in  Tanner  v.  Little,  240  U.  S.  382,  383,  60  L.  Ed.  701,  36 
Sup.  Ct.  383,  upholding  tax  on  use  of  trading  stamps;  Traax  ▼.  Raich, 
239  TJ.  S.  43,  60  L.  E4.  136,  36  Sap.  Ct.  11,  holding  void  statute  limiting 
percentage  of  aliens  which  any  employer  may  employ;  Jeffirey  Mfg.  Co. 
v.Blagg,  235  U.  S.  677,  59  L.  Ed.  369,  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  547, 
Ohio  worionen's  compensation  law  is  void  hecause  it  applies  only  to 
employers  of  five  or  more  employees;  Plymouth  Coal  Co.  v.  Pennsylvania, 
232  U.  S.  540,  58  L.  Ed.  717,  34  Sup.  Ct.  359,  upholding  statute  requiring 
owners  of  adjoining  coal  properties  to  have  houndary  pillars;  The  Mich- 
igan Telephone  Tax  Cases,  185  Fed.  639,  and  Citizens'  Telephone  Co.  v. 
Fuller,  229  U.  S.  330,  57  L.  Ed.  1213,  33  Sup.  Ct.  833,  both  upholding 
statute  taxing  telephone  corporations  and  exempting  those  having  gross 
receipts  of  less  than  five  hundred  dollars;  McLean  v.  State,  81  Ark.  309, 
126  Am.  St.  Rep.  1037,  11  Ann.  Oas.  72,  98  S.  W.  730,  and  McLean  v. 
Arkansas,  211  U.  S.  661,  53  L.  Ed.  821,  29  Sup.  Ct.  206,  both  upholding 
statute  requiring  coal  to  be  measured  before  screening  for  payment  of 
miners'  wages,  at  mines  employing  ten  or  more  men;  Holly  v.  McDowell 
Coal  etc.  Co.,  203  Fed.  673,  3  N.  C.  C.  A.  749,  122  C.  C.  A.  64,  uphold- 
ing statute  regulating  internal  operation  of  coal  mines ;  Hand  v.  Staple- 
ton,  136  Ala.  166,  33  South.  692,  upholding,  under  Alabama  Constitution 
(act  of  February  5, 1901),  providing  for  removal  of  county  seat,  the  act 
not  to  take  effect  until  it  was  ascertained  that  tax  rate  would  not  be 
increased;  Consumers'  League  v.  Colorado  etc.  Ry.  Co.,  63  Colo.  64,  67, 
Ann.  Oas.  1914A,  1158,  126  Pac.  680,  581,  holding  statute  regulating  car- 
riers  is  not  void  because  not  applying  to  short  mountain  roads ;  People  v. 
Butler  Street  Foundry,  201  111.  266,  66  N.  E.  366,  holding  act  of  1893 
not  unconstitutional  for  exempting  from  its  operation  building,  loan  and 
homestead  associations;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  279,  284, 
Ann,  Oas.  1916D,  258, 104  N.  E.  293,  295,  5  N.  C.  C.  A.  492,  Employers' 
Liability  Act  is  not  void  because  it  applies  only  to  employers  of  five  or 
more  persons ;  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  173  Ind.  481, 
00  N.  E.  1013,  provisions  in  act  creating  railroad  commission  that  its 
-powers  do  not  extend  to  freight  carried  by  Hnes  less  than  a  third  of 
whose  whole  business  is  freight,  are  valid;  State  ▼.  Reaser,  93  Kan.  630, 
146  Pac.  839,  holding  statute  to  promote  health  of  coal  mine  employees  is 
not  void  because  it  does  not  apply  to  all  classes  of  mines;  Hawkins  v. 
Smith,  242  Mo.  696,  147  S.  W.  1044,  upholding  statute  abrogating  fellow- 
servant  rule  as  to  employees  in  mines  producing  minerals,  while  excepting 
nonproducing  mines;  Cunningham  ▼.  Northwestern  Improvement  Co.,  44 
Mont.  212,  1  N.  C.  C.  A.  737,  119  Pac.  562,  upholding  statute  creating 
State  insurance  fund  for  coal  miners;  People  v.  C.  Klinck  Packing  Co., 
214  N.  Y.  137,  Ann.  Oas.  1916D,  1051, 108  N.  E.  283,  upholding  statute  re- 
quiring one  day's  rest  in  seven  to  be  given  employees  in  certain  kinds 
of  factories  employing  seven  or  more  persons;  People  ▼.  Loehner,  177 
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N.  Y.  149,  69  N.  E.  374,  upholding  Laws  1897,  p.  485,  limiting  houra  of 
employment  in  bakeries  to  sixty  per  week  and  ten  per  day;  State  v. 
Creamer,  85  Ohio  St.  405,  89  L.  R.  A.  (N.  S.)  694,  97  N.  E.*  608,  1 
N.  C.  C.  A.  42,  statute  creating  employees'  insurance  fund  is  not  void 
because  it  applies  only  to  employers  of  five  or  more  persons;  State  v. 
Felton,  77  Ohio  St.  575,  12  Ann.  Oas.  65,  84  N.  E.  89,  upholding  statute 
providing  for  .primary  elections  by  parties  which  cast  not  less  than  ten 
I)er  cent  of  total  vote  at  previous  election ;  Patterson  v.  State,  7  Okl.  Or. 
506,  124  Pac.  946,  upholding  statute  regulating  operation  of  coal  mines 
employing  ten  or  more  persons;  State  ▼.  Wickenhoefer,  6  Penne.  (Del.) 
140,  64  Atl.  281,  upholding  statute*  for  licensing  of  persons  making 
small  loans  at  interest  above  legal  rate;  Smith  v.  State,  66  Tex.  Cr.  390, 
146  S.  W.  904,  statute  fixing  qualifications  for  certain  railroad  employees 
is  not  void  because  it  does  not  apply  to  short  roads ;  State  v.  Haskell,  84 
Vt.  441,  84  L.  R.  A.  (N.  S.)  286,  79  Atl.  857,  upholding  statute  making 
it  an  offense  for  owners  of  mills  to  deposit  refuse  in  stream. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  347,  holding 
Missouri  two-cent  fare  law  is  void  as  confiscatory ;  Globe  Elevator  Co.  v. 
Andrew,  144  Fed.  879,  holding  void  Laws  Wis.  1905,  c.  19,  p.  37,  requir- 
ing all  grain  shipped  through  or  stored  at  Superior  to  be  of  certain  grade ; 
Kibbe  v.  Stevenson  etc.  Co.,  136  Fed.  149,  69  C.  C.  A.  145,  State  court 
decision  that  fellow-servant  law  applies  to  mining  corporation  operating 
short  railroad  to  mine  ore  violates  Federal  Constitution. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A.  88, 
40,48. 

Constitutional  questions  raised  by  the  Enactment  Compulsory  Woilc- 
men's  Compensation  Acts  based  upon  State  insurance  funds,  and 
Compensation  Acts  modeled  after  the  British  Act  of  1906.  Note, 
10  N.  0.  0.  A.  88,  48. 

185  U.  8.  218-228,  46  I^  Ed.  878,  22  8ap.  Ot  629,  UNITED  STATES  T. 
LEE  TEN  TAI. 

Repeals  by  implication  are  not  favored.  A  later  treaty  or  a  statute 
not  expressly  repealing  an  earlier  statute  on  the  same  subject  will  be 
construed  in  harmony  with  It,  If  possible. 

Approved  in  Johnson  v.  Browne,  205  U.  S.  321,  10  Ann.  Oas.  686,  51 
L.  Ed.  820,  27  Sup.  Ct.  539,  treaty  of  1899  with  Great  Britain  did  not 
repeal  sections  5272  and  5275,  Revised  Statutes;  United  Shoe  Mach.  Co. 
V.  Duplessis  Shoe  Mach.  Co.,  155  Fed.  845,  84  C.  C.  A.  76,  holding  treaty 
provision  relating  to  patents  did  not  have  effect  to  change  term  of  exist- 
ing patent  as  fixed  by  statute  at  time  of  issuance;  Brooks  v.  Fitchburg 
etc.  St.  Ry.  Co.,  200  Mass.  17,  86  N.  E.  292,  construing  later  statute 
giving  action  for  wrongful  death  in  harmony  with  earlier  statute;  State 
V.  Davis,  43  Wash.  121,  86  Pac.  203,  considering  effect  of  eight  hour  law 
on  previous  legislation, 
XVm— 68 
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Act  of  OoBgreBs  sapenddes  treaty. 

Approved  in  Hijo  v.  United  States,  194  U.  S.  324,  48  L.  Ed.  906,  24 
Sap.  Ct.  727,  provisions  of  treaty  with  Spain,  1898,  superseded  right 
to  action  against  United  States  under  Tucker  Act,  March  8,  1887,  for 
use  by  army  of  Spanish  merchant  vessel. 

Act  of  1882,  section  12,  was  not  repealed  by  Oliineee  treaty  of  1894. 
Approved  in  Ah  How  v.  United  States,  193  U.  S.  76,  48  L.  Ed.  622, 
24  Sup.  Ct.  357,  provision  for  Chinese  registration  made  by  act  of 
November  3,  1893,  not  repealed  by  treaty  of  December  8,  1894,  or  act 
of  April  29,  1902;  Chin  Bak  Kan  v.  United  States,  186  U.  S.  198,  199, 
46  L.  Ed.  1125,  22  Sup.  Ct.  893, '894,  holding  Chinese  treaty  of  1894 
did  not  operate  as  repeal  of  treaty  of  1882 ;  Lee  Lung  v.  Patterson,  186 
U.  S.  176,  46  L.  Ed.  1111,  22  Sup.  Ct.  798,  holding  Chinese  treaty  of 
1894  did  not  abrogate  provisions  of  treaty  of  1888,  relative  to  evidence 
required  for  admission  of  exempted  Chinese ;  Toy  Tong  v.  United  States, 
146  Fed.  344,  76  C.  C.  A.  62,  Chinese  unlawfully  in  United  States  may 
be  deported  after  complaint  filed  by  inspector  and  judgment  without 
jury  trial;  In  re  Ong  Lung,  125  Fed.  814,  holding  Chinese  treaty  of 
1894  did  not  repeal  provision  of  Exclusion  Act  of  1892,  disallowing  bail 
on  application  for  writ  of  habeas  corpus  by  Chinese. 

186  U.  S.  223-236,  46  I..  Ed.  884,  22  Sap.  Oi.  607,  TTNITED  STATES  ▼. 
BOBOHEBIJNa. 

United  States  in  its  soyerelgn  cairaclty  lias  no  particnlar  place  of 
domicile. 

Approved  in  United  States  v.  Tyndale,  116  Fed.  825,  54  C.  C-  A.  324, 
holding  assets  found  on  body  floating  on  high  seas  may  be  administered 
on  in  any  county  in  district. 

United  States  does  not  bold  moneys  due  creditor  subject  to  claims  of 
residents  of  District  of  Colombia. 

Approved  in  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  46,  holding  courts 
of  District  of  Columbia  obtained  no  jurisdiction  as  against  District 
Court  of  State,  in  bankruptcy,  from  fact  that  fund  in  question  was  in 
treasury  of  United  States. 

Distinguished  in  Roberts  v.  Consaul,  24  App.  D.  C.  561,  where  Con- 
gress has  made  an  appropriation  to  pay  finding  of  Court  of  Claims  in 
favor  of  claimant,  and  nothing  remains  to  be  done  but  issuance  of 
check  by  treasurer,  the  fund  has  a  locality  in  District  of  Columbia,  as 
between  treasurer  and  claimant. 

Award  of  Court  of  Claims  of  amount  due  claimant  under  act  providing 
for  relief  of  certain  indivldnals  is  a  property  ris^t,  and  payment  to  receiver 
protects  treasurer  of  United  States. 

Approved  in  In  re  Ghazal,  163  Fed.  603,  bankruptcy  court  cannot 
except  moneys  owing  bankrupt  as  rewards  by  United  States  from  oper* 
ation  of  order  restraining  payments  of  debts  to  him. 
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Privileges  accorded  by  comity  to  foreign  receivers.    Note,  AiUL  Oas. 
1918D,  1298. 

185  17.  8.  236-254,  46  L.  Ed.  800,  22  8lip.  Ot  638,  ITKITBD  STATES  T. 


District  and  Oirenlt  Oourta  are  always  open  for  transactloii  of  business^ 
wMeb  may  "he  transacted  under  order  of  Judge,  in  his  absence. 

Approved  in  United  States  v.  Marvin,  212  U.  S.  277,  58  L.  Ed.  511,  29 
Snp.  Ct.  297,  clerks  of  Federal  courts  are  entitled  to  per  diem  compen- 
sation for  those  days  on  which  voluntary  petitions  in  bankruptcy  are 
referred  to  referee  in  absence  of  judge ;  Horn  v.  Pere  Marquette  B.  Co., 
151  Fed.  638,  holding  Federal  judge  had  authority  to  make  order  at 
chambers,  appointing  receiver  in  pending  cause. 

Iiong-continned  construction  of  ambiguous  statoteby  practice  of  de- 
partment charged  with  its  execution  will  be  followed  by  courts. 

Approved  in  United  States  v.  Somervell,  192  U.  S.  601,  48  L.  Ed.  583, 
24  Sup.  Ct.  850,  reafi&rming  rule;  Van  Veen  v.  Graham  Co^inty,  13 
Ariz.  168,  169,  108  Pac.  253,  and  Copper  Queen  Consolidated  Min.  Co. 
V.  Territorial  Board  of  Equalization,  206  U.  S.  479,  51  L.  Ed.  1147, 
27  Sup.  Ct.  695,  both  holding  re-enactment  of  statute  in  same  words 
carries  presumption  that  legislature  approves  construction  it  has  re- 
ceived; United  SUtes  v.  Sweet,  189  U.  S.  473,  47  L.  Ed.  907,  23  Sup. 
Ct.  638,  following  settled  practice  of  War  Department  denying  officer 
discharged  at  his  request  traveling  expenses  to  place  of  enrollment, 
allowed  under  Rev.  Stats.,  §  1289,  except  in  cases  of  discharge  for  pun- 
ishment; United  States  v.  Nix,  189  U.  S.  203,  47  L.  Ed.  777,  23  Sup. 
Ct.  497,  allowing  per  diem  fee  of  marshal  for  attending  court  where 
judge  opened  satne  for  business,  though  none  transacted;  Utah  Power 
etc.  Co.  V.  United  States,  230  Fed.  333,  applying  rule  in  construing 
act  of  1898,  relating  to  acquisition  of  rights  of  way  over  public  lands 
by  irrigation  companies ;  Findlay  v.  United  States,  225  Fed.  350,  follow- 
ing practice  of  Treasury  Department  in  construing  statute;  United 
States  v.  Military  Const.  Co.,  204  Fed.  155,  following  practice  of  Treas- 
ury Department  in  construing  Corporation  Tax  Act;  United  States  v. 
Hemmer,  195  Fed.  806,  following  construction  of  Land  Department  as 
to  laws  relating  to  alienation  of  Indian  homesteads ;  Burditt  &  Williams 
Co.  V.  United  States,  153  Fed.  73,  82  C.  C.  A.  201,  following  construc- 
tion of  Treasury  Department  as  to  provisions  of  Tariff  Act;  United 
States  V.  McCabe,  129  Fed.  711,  64  C.  C.  A.  236,  court  criers  and  bailiffs 
appointed  under  Rev.  Stats.,  §  715,  and  attending  court  under  judge's 
order  are  entitled  to  per  diem  though  court  adjourned;  United  States 
V.  National  Surety  Co.,  122  Fed.  911,  59  C.  C.  A.  130,  holding  sureties 
on  distiller's  official  bond  are  not  relieved  of  liability  by  execution  of 
warehousing  bond  to  secure  delay  in  paying  tax ;  Copper  Queen  Consoli- 
dated Mining  Co.  v.  Territorial  Board  of  Equalization,  9  Ariz.  398,  84 
Pac.  516,  following  construction  placed  on  tax  statutes  by  board  of 
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equalisation;  United  States  y.  Infham^  38  App.  D.  C.  381,  ovemilin^ 
construction  placed  by  superintendent  of  insuranee,  on  statute  relating 
to  licensing  solicitors;  Ballinger  y.  United  States,  33  App.  D.  C.  308, 
J  folio  wing  construction  placed  on  proyisions  of  ''Timber  and  Stone  Act^\ 
-^by  Secretary  of  Interior;  United  States  y.  Macfarland,  28  App.  D.  C. 
563,  oycrmling  construction  placed  by  eommissioners  on  statute  proyid- 
ing  for  licensing  of  plumbers;  People  ex  rel.  Ruggles  y.  Buckley  ft 
Douglas  Lumber  Co.,  164  Mich.  637, 130  N.  W.  206,  holding  State  haying 
permitted  lumber  company  to  operate  salt  works  for  many  years  was 
estopped  to  deny  its  right  to  continue  salt  production;  dissenting  opin- 
ion in  Bates  &  Guild  Co.  y.  Payne,  104  U.  S.  Ill,  48  L.  Ed.  896,  24  Sup. 
Ct.  595,  majority  holding  court  will  not  interfere  with  Postmaster- 
general's  finding  that  publication  is  not  periodical  entitled  to  second- 
class  postage  rate;  dissenting  opinion  in  Houghton  y.  Payne,  194  U.  S. 
102,  48  L.  Ed.  892,  24  Sup.  Ct.  590,  majority  holding  complete  books 
published  regularly  in  consecutiye  numbers  are  not  entitled  to  second- 
class  postage  rate  under  act  of  March  3,  1879. 

Distinguished  in  Houghton  y.  Payne,  194  U.  S.  99,  48  L.  Ed.  891,  24 
Sup.  Ct.  590,  complete  books  published  r^^ularly  in  consecutiye  numbers 
are  not  entitled  to  second-olass  postage  rates  under  act  of  March  3, 
1879. 

Effect  giyen  by  courts  to  eontemporaiieous  praetieal  eonstmetion 
of  unambiguous  statute.    Note,  10  Ann.  Oas.  52. 

185  U.  8.  264-266,  46  IX  Ed.  897,  22  Sup.  Ot.  628^  WASHXNaTON  T. 
NOBTHEBN  SEOUBIHES  00. 

Not  cited. 

185  U.  8.  256-270,  46  Ii.  Ed.  898,  22  Sup.  Ot.  640,  tJlfflTED  8TATB8  T. 
QBEEK.    CHRISTIE  ▼•  UNITED  STATES. 

Not  cited. 

185  U.  8.  270-277,  46  X..  Ed.  006,  22  Sup.  Ot  645,  COVINaTOK  ▼.  FIB8T 
NAT.  BANK  OF  OOVINGTON. 

Decree  that  does  not  Intend  to,  and  does  not  dispose  of  entire  eontro- 
yersy  made  by  pleadings  is  not  appealable. 

Approyed  in  Van  Syckel  y.  Arsuaga,  220  U.  S.  602,  65  L.  Ed.  603, 
31  Sup^  Ct.  716,  following  rule;  Rexford  y.  Brunswick-Balke-Collender 
Co.,  228  n.  S.  346,  57  L.  Ed.  867,  33  Sup.  Ct.  515,  decree  of  Circuit  Court 
is  not  final  appealable  decree  where  it  disposes  of  part  only  of  issuesi 
and  retains  case  for  further  orders,  and  thereafter  refers  matter  to 
special  master  to  take  remaining  proof;  Halfpenny  y.  Miller,  232  Fed. 
115,  applying  rule  in  suit  for  settlement  of  partnership  aeoounts. 

Judgmeiit  Is  not  final  where  court  below  reserved  detemlnatioii  of 
right  to  enjoin  tax. 
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Approv^  in  MontBna  Mining  Co.  ▼.  St.  Lonis  Min.  ft  M.  Co.,  186 
U.  S.  32,  46  L.  Ed.  1042,  22  Snp.  Ct.  747,  holding  judgment  reversing 
prior  judgment  bnt  imposing  limitation  on  extent  of  new  trial  awarded 
operates  as  a  reversal;  First  Nat.  Bank  v.  Covington,  129  Fed.  792, 
acceptance  by  bank  of  Hewitt  Act  of  1886  does  not  exempt  it  from 
liability  for  tax  imposed  on  shares  by  act  of  Kentucky,  March  21, 1900 ; 
Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  123  Fed.  392,  60  C.  C.  A. 
651,  holding  decree  on  intervening  petition  against  receiver  directing 
delivery  of  property  or  accounting  therefor,  referring  same  to  master 
for  compensation,  is  not  finaK 

186  U.  S.  278-281,  46  Ii.  Ed.  909,  22  Sop.  Ct.  648,  XTNITED  STATES  ▼• 
VAN  DUZEE. 

Fees  allowed  to  public  officers  are  matters  of  strict  law. 
Approved  in  County  of  Berkshire  v.  Cande,  222  Mass.  93,  109  N.  E. 
840,  construing  statute  requiring  clerks  to  pay  over  fees  as  applied  to 
fees  for  naturalization. 

185  U.  S.  282-296,  46  L.  Ed.  910,  22  Sop.  Ot.  681,  EXOELSIOB  WOODEN 
PIPE  CO.  ▼..PACIFIO  SBn>OE  00. 

Where  decree  of  Circuit  Court  and  order  allowing  appeal  both  state 
bill  dismissed  for  want  of  Jurisdiction,  no  separate  certificate  la  necessary 
on  appeal  to  this  court. 

Approved  in  Hemdon-Carter  Co.  ▼.  James  N.  Norris,  Son  &  Co.,  224' 
U.  S.  498,  499,  56  L.  Ed.  858,  859,  32  Sup.  Ct.  550,  following  rule;  Davis 
V.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  171,  18  Ann.  Cas.  907,  27  L.  E.  A. 
(N.  S.)  823,  54  L.  Ed.  717,  30  Sup.  Ct.  463,  suing  out  writ  of  error  from 
Circuit  Court  of  Appeals  to  Circuit  Court  and  its  dismissal  does  not 
bar  jurisdiction  of  Supreme  Court  to  review  judgment  of  Circuit  Court 
on  question  of  its  jurisdiction  as  Federal  court;  In  re  Garrosi,  229  Fed. 
366,  refusing  to  restrain  District  Court  from  proceeding  with  bill  on 
ground  of  lack  of  jurisdiction,  when  question  of  jurisdiction  eould  in 
due  course  be  presented  on  appeal ;  Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.,  183  Fed.  940,  106  C.  C.  A.  269,  judgment  dismissing  suit  for 
want  of  jurisdiction  after  trial  by  jury,  held  reviewable  on  writ  of  error 
by  Circuit  Court  of  Appeals. 

Decree  appealed  from  mu«t  show  Federal  question. 
Approved  in  Remington  v.  Central  Pac.  R.  R.  Co.,  198  U.  S.  97,  49 
L.  Ed.  962,  25  Sup.  Ct.  577,  where  cause  removed  to  Circuit  Court, 
Supreme  Court  will  review  judgment  of  dismissal  on  ground  of  lack  of 
valid  service  of  process  on  defendants ;  Crawford  v.  McCarthy,  148  Fed. 
200,  78  C.  C.  A.  356,  where  demurrer  on  ground  of  lack  of  jurisdiction 
for  lack  of  diverse  citizenship  or  equity  of  bill  is  sustained  for  '4ack 
of  jurisdiction/'  appeal  should  be  direct  to  Supreme  Court. 
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Actions  for  price  of  patent  article  or  on  licenBe  to  sell  are  triable  in 
State  court. 

Approved  in  Rabley  y.  Columbia  Phonograph  Co.,  122  Fed.  623,  58 
C.  C.  A.  639,  holding  removal  of  suit  to  prevent  violation  of  contract 
for  sale  of  patent  articles,  without  questioning  validity  of  patent,  de- 
pends solely  on  diverse  citizenship;  Pratt  v.  Hawes,  118  Wis.  613,  95 
N.  W.  968,  holding  State  court  having  jurisdiction  of  action  for  price 
of  patent  and  machine  manufactured  thereunder  may  determine  validity 
of  patent. 

Jurisdiction  of  State  court  with  resjiect  to  action  involving  patent 
rights.    Note,  Ann.  Oaa.  1916B,  800. 

Owner  of  equitable  title  to  patent  can  sae. 
Approved  in  Wooster  v.  Crane  &  Co.,  147  Fed.  516,  77  C.  C.  A.  211, 
owner  of  equitable  title  to  patent  can  sue  in  own  name  where  holder 
of  legal  title  is  infringer. 

Federal  Jurisdiction  of  bill  for  infMngement  Is  not  ousted  by  question 
of  license  contract. 

Approved  in  Victor  Talking  Mach.  Co.  v.  The  Fair,  123  Fed.  426,  61 
C.  C.  A.  58,  holding  suit  for  infringement  of  patent  is  of  Federal  cog- 
nizance though  validity  of  license  contract  be  also  involved;  Wooster 
V.  Crane  &  Co.,  147  Fed.  516,  77  C.  C.  A.  211,  complaint  in  suit  to  enjoin 
infringement  of  patent,  setting  forth  contract  to  show  complainant's 
title,  does  not  oust  Federal  jurisdiction;  Harrington  v.  Atlantic  etc. 
Tel.  Co.,  143  Fed.  330,  337,  Circuit  Court  has  jurisdiction  of  suit  deter- 
mining ownership  of  patent  right  where  infringement  of  patent  is  also 
issue. 

BlU  to  enforce  or  set  aside  contract,  tliougli  contract  connected  with 
patent,  is  not  suit  under  patent  laws. 

Approved  in  Briggs  v.  United  Shoe  Mach.  Co.,  239  U.  S.  49,  60  L.  Ed. 
139,  36  Sup.  Ct.  7,  suit  for  royalties  on  patent  is  not  suit  arising 
under  patent  laws;  Healy  v.  Sea  Gull  Specialty  Co.,  237  U.  S.  480,  59 
L.  Ed.  1058,  35  Sup.  Ct.  658,  District  Court  has  jurisdiction  of  suit  for 
infringement,  though  plaintiff  also  relies  on  contract  as  furnishing  mode 
for  ascertaining  damages;  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S. 
25,  26,  67  L.  Ed.  717,  718,  33  Sup.  Ct.  410,  where  plaintiff  relies  on  in- 
fringement, jurisdiction  of  Federal  court  cannot  be  defeated  by  matter 
set  up  in  answer;  Carl  Laemmle  Music *Co.  v.  Stem,  219  Fed.  536,  135 
C.  C.  A.  284,  suit  on  contract  to  transfer  song  held  not  to  arise  under 
copyright  laws ;  Harrington  v.  Atlantic  etc.  Tel.  Co.,  185  Fed.  496,  498, 
107  C.  C.  A.  593,  holding  bill  for  reconveyance  of  assigned  patents 
not  maintainable  as  one  for  infringement;  Lefkowitz  v.  Foster  Hose 
Supporter  Co.,  161  Fed.  371,  375,  dismissing  bill  on  ground  that  grava- 
men of  suit  was  breach  of  license  contract;  Forster  v.  Brown  Hoisting 
Machinery  Co.,  266  111.  296,  Ann.  Gas.  1916B,  796,  107  N.  E.  592,  hold- 
ing State  court  had  no  jurisdiction  of  suit  based  on  claim  that  plaintiff 
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was  author  of  invention  which  another  had  appropriated;  Marshall 
Engine  Co.  v.  New  Marshall  Engine  Co.,  199  Mass.  551,  85  N.  E.  742, 
holding  State  court  had  jurisdiction  of  suit  on  assignment  of  patent 
where  no  question  of  infringement  was  raised  by  evidence;  Manning 
V.  Galland-Henning  Pneumatic  Malting  Drum  Mfg.  Co.,  141  Wis.  203, 
18  Ann.  Oas.  976,  124  N.  W.  292,  in  action  under  Federal  statute  by 
assignee  of  patent  for  damages  for  infringement,  court  may  inquire 
into  validity  of  assignment  to  determine  plaintiff's  right  to  sue;  dis- 
senting opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  60,  61,  Ann.  Cas. 
19181),  880,  56  L.  Ed.  668,  669,  32  Sup.  Ct.  364,  majority  holding  suit 
for  infringement  which  turns  on  scope  of  patent  and  privileges  of 
patentee  thereunder  presents  case  arising  under  patent  laws;  dissenting 
opinion  in  Peoj*le  v.  Metropolitan  Surety  Co.,  211  N.  Y.  123,  105  N.  E. 
104,  majority  holding  liability  on  government  contractor's  bond  could 
only  be  enforced  in  suit  in  Federal  court,  and  could  not  be  asserted 
in  insolvency  proceedings  in  State  courts. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  16,  Ann.  Oas. 
1913D,  880,  56  L,  Ed.  651,  32  Sup.  Ct.  364,  suit  for  infringement  which 
turns  on  scope  vf  patent  and  privileges  of  patentee  thereunder,  pre- 
sents case  arising  under  patent  law. 

Right  to  waive  tort  and  sue  in  assumpsit.    Note,  184  Am.  St.  Bep. 
195. 

185  U.  8.  296-306,  46  L.  Ed.  917,  22  Sup.  Ot.   686,  FOK  TUNQ  YO  v. 
UNITED  STATES. 

'  Power  to  exclude  or  expel  aliens  Is  vested  in  political  departments  of 
government  to  be  regulated  by  treaty  or  act  of  Congress,  and  to  be  exe- 
cuted by  execntlye  authority  according  to  sucb  regulations. 

Approved  in  Chuo?o  Tiaco  v.  Forbes,  228  U.  S.  557,  57  L.  Ed.  965, 
33  Sup.  Ct.  585,  upliolding  statute  of  Philippine  government  for  re- 
moval of  aliens;  The  Japanese  Immigrant  Case,  189  U.  S.  97,  99,  47 
L.  Ed.  724,  23  Sup,  Ct.  613,  614,  upholding  power  of  Congress  to  dele- 
gate to  executive  officers,  as  Secretary  of  Treasury,  power  to  cause 
deportation  of  immigrant  within  a  year  of  entry;  Lee  Lung  v.  Patter- 
son, 186  U.  S.  175,  46  L.  Ed.  1110,  22  Sup.  Ct.  797,  holding  collector 
of  customs  does  not  lose  Jurisdiction  to  determine  right  of  immigrant 
Chinese  to  land,  by  disregarding  certificates  held  by  them;  Lee  Gon 
Young  V.  United  States,  185  U.  S.  306,  46  L.  Ed.  921,  22  Sup.  Ct.  690, 
affirming  order  dismissing  writ  of  habeas  corpus  obtained  by  Chinese 
ordered  deported  by  cus^.oms  inspector;  In  re  Sing  Tuck,  126  Fed.  389, 
holding  under  power  to  exclude  aliens  Congress  may  confer  on  immigra- 
tion officei's  power  to  determine  citizenship  of  aliens;  United  States  v. 
Lue  Yee,  124  Fed.  303,  holding  decision  of  proper  customs  officer  adverse 
to  right  of  Chinese  to  remain  is  conclusive  in  deportation  proceedings; 
Looe  Shee  v.  North,  170  Fed.  569,^570,  95  C.  C.  A.  646,  arguendo. 
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Distinguished  in  Lavin  v.  Le  Fevre,  125  Fed.  696,  60  C.  C.  A.  425, 
holding  whether  immigration  officer  proceeds  aoeording  to  law  in  de- 
porting an  alien  is  judicial  question,  inquired  into  on  habeas  corpus. 

Oovemment  may  limit  privilege  of  tranaLt. 
Approved  in  Stratton  v.  Oceanic  Steamship  Co«,  140  Fed.  833,  835, 
72  G.  C.  A.  241,  upholding  x^ulation  requiring  ship's  master  to  deposit 
head  tax  with  collector  to  be  refunded  on  showing  that  alien  passed 
directly  through  country. 

Begulations  of  Treasury  Department  made  under  statutes  relating  to 
admission  of  aliens  have  force  of  law. 

Approved  in  In  re  Brefo,  217  Fed.  133,  holding  rules  of  Secretary  of 
Labor  under  Naturalization  Act  had  weight  of  law. 

Distinguished  in  In  re  Pick,  209  Fed.  1000,  certificate  of  admission  by 
Department  of  Commerce  and  Labor  not  ineffective  because  not  in  par- 
ticular form  required  by  its  rules. 

Treasury  Department's  decision  as  to  right  of  alien  to  enter  is  final, 
and  not  reviewable  by  the  courts. 

Approved  in  Pearson  v.  Williams,  202  U.  S.  285,  286,  60  L.  Ed.  1031, 
1032,  26  Sup.  Ct.  608,  after  alien  held  by  immigration  officer  to  have 
right  to  admission.  Secretary  of  Commerce  can,  within  three  years,  direct 
rehearing,  result  of  which  is  order  for  deportation;  Sibray  v.  United 
States,  227  Fed.  2, 141  C.  C.  A.  555,  decision  of  immigration  officials  that 
Chinaman  having  certificate  of  admission  is  entitled  to  remain  in  coimtry 
is  presumptively  correct  and  burden  is  on  United  States  to  prove  Qon- 
trary  (reversed) ;  United  States  v.  Hom  Lim,  214  Fed.  463,  certificate 
of  admission  of  Chinese  as  person  of  excepted  class  is  sufficient  evidence 
of  right  to  enter  in  absence  of  persuasive  evidence  to  contrary;  United 
States  V.  Ju  Toy,  198  U.  S.  261,  49  L.  Ed.  1043,  25  Sup.  Ct.  644,  de<?ision 
of  Secretary  of  Commerce  on  appeal  from  decision  of  immigration  officer 
denying  admission  to  Chinese  claiming  citizenship,  is  final ;  United  States 
V.  Williams,  194  U.  S.  290,  48  L.  Ed.  984,  24  Sup.  Ct.  719,  upholding  act 
of  March  3,  1903,  providing  for  exclusion  of  alien  anarchists;  United 
States  V.  Sing  Tuck,  194  U.  S.  167,  48  L.  Ed.  920,  24  Sup.  Ct.  621,  prior 
to  appeal  to  Secretary  of  Commerce  Federal  habeas  corpus  will  not  issue 
where  alien  denied  right  of  error;  United  States  v.  Hung  Chang,  134 
Fed.  24,  67  C.  C.  A.  93,  deportation  proceeding,  being  of  civil  nature, 
admissions  of  defendant  are  admissible  against  him. 

Distinguished  in  Hopkins  v.  Fachant,  130  Fed.  841,  65  C.  C.  A.  1,  under 
Immigration  Act  of  March  3, 1903,  Secretary  of  Treasury  has  not  power 
of  deportation  without  giving  alien  hearing. 

185  TT.  S.  306-307,  46  L.  Ed.  921,  22  Sup.  Ct.  690,  Z.EE  GOK  TUNG  T. 
UNITED  STATES. 

Authority  of  the  government  in  prescribing  regulations  of  inunigratiosi 
is  unqualified. 
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Approved  in  Lee  Lang  v.  Patterson,  186  U.  S.  175,  46  L.  EcL  1110,  22 
Sup.  Ct.  797,  holding  collector  of  customs  does  not,  by  disregarding  cer- 
tificates held  by  Chinese  under  Exclusion  Act,  lose  jurisdiction  to  deter- 
mine right  to  enter;  United  States  v.  Lue  Yee,  124  Fed.  303,  holding 
decision  of  proper  custom's  officer  adverse  to  rig^t  of  Chinese  to  remain 
in  this  country  is  conclusive  in  subsequent  deportation  proceeding?. 

185  V.  a  3a8-<3S6,  46  L.  Ed.  922,  22  Sup.  Ot.  662,  FIDEUTY  HIUTUAJ* 
UFE  ASSN.  V.  METTLEB. 

Where  erroneously  admitted  evidence  did  not  affect  verdict,  it  Is  not 
'cause  for  reversal. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  TJ.  S.  351,  46 
L.  Ed.  1199,  22  Sup.  Ct.  837,  holding  error  in  excluding  in  action  on 
indemnity  bond  of  bank  president  cashier's  certificate  replying  to  surety 
company  cured  by  proper  charge  to  jury. 

Statute  directing  that  life  and  liealth  inaurance  companiea  tbat  shall 
default  in  payment  of  their  policies  shall  pay  twelve  per  cent  damages,  and 
reasonable  attorney's  fees  is  valid  exercise  of  legislative  power  of  State. 
Approved  in  Atchison  etc.  Ry.  Co.  v.  Vosburg,  238  U.  S.  58,  L.  R.  A. 
1915E,  958,  59  L.  Ed.  1200,  35  Sup.  Ct.  675,  upholding  statute  imposing 
penalties  for  failure  of  carriers  and  shippers  to  furnish  cars  or  use  cars 
when  furnished;  International  Harvester  Co.  v.  Missouri,  234  U.  S.  211, 
52  L.  B.  A.  (N.  S.)  525,  58  L.  Ed.  1282,  34  Sup.  Ct.  859,  statute  prohibit- 
ing combinations  is  not  void  because  applying  to  vendors  of  commodities 
and  not  of  labor;  Manhattan  Life  Ins.  Co.  v.  Cohen,  234  U.  S.  133, 136, 
58  L.  Ed.  1253,  1254,  34  Sup.  Ct.  874,  upholding  statute  imposing  per- 
centage of  claim  as  penalty  for  delay  in  paying  people  claims  on  life 
policies;  Supreme  Ruling  of  the  F.  M.  C.  v.  Snyder,  227  U.  S.  502,  57 
L.  Ed.  614,  33  Sup.  Ct.  292,  upholding  statute  imposing  penalty  on  in- 
surer interposing  unsuccessful  defense  in  bad  faith;  Seaboard  Air  Line 
Ry.  Co.  V.  Seegers,  207  U.  S.  77,  52  L.  Ed.  110,  28  Sup.  Ct.  28,  holding 
South  Carolina  statute  imposing  penalty  of  fifty  dollars  per  day  on 
failure  to  adjust  damage  claims  within  forty  days  is  not  void  as  to  intra- 
state shipments;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409,  411,  50 
L.  Ed.  249,  250,  26  Sup.  Ct.  66,  upholding  Iowa  Code  of  1897,  §  1754, 
prohibiting  officers  or  agents  of  insurance  companies  from  entering  into 
agreements  as  to  rates  or  commissions;  Farmers'  etc.  Ins.  Co.  v.  Dobney, 
189  U.  S.  304,  47  L.  Ed.  826,  23  Sup.  Ct.  566,  upholding  Neb.  Comp.  Stats., 
c.  43,  §§  43-45,  allowing  reasonable  attorney's  fees  in  successful  suit  for 
loss  of  real  property  from  causes  insured  against ;  Home  Life  Ins.  Co.  v. 
Fisher,  188  U.  S.  727,  47  L.  Ed.  668,  23  Sup.  Ct.  381,  upholding  Florida 
statute  authorizing  jury  to  award  reasonable  attorney's  fees  to  plaintiff 
if  successful ;  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  355,  47  L.  Ed.  214, 
23  Sup.  Ct.  133,  upholding  Texas  statute  authorizing  recovery  of  damages 
and  attorney's  fees  from  insurance  companies  delaying  payment  of 
losses;  Denver  etc.  R.  Co.  v.  Baer  Bros.  Mercantile  Co.,  209  Fed.  581, 126 
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C.  C.  A.  399,  upholding  provision  of  Commerce  Act  awarding  attorneys' 
fees  on  recovery  of  excessive  charges ;  Citizens  Ins.  Co.  v.  Clay,  197  Fed. 
438,  upholding  statute  classifying  insurance  companies  for  rate-fixing 
purposes;  Pioneer  Mining  Co.  v.  Delamotte,  185  Fed.  756,  108  C.  C.  A. 
90,  upholding  statute  allowing  attorney's  fee  on  foreclosure  of  laborer's 
lien;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  373,  374,  378,  upholding 
statute  making  telegraph  companies  liable  for  mental  anguish;  In  re 
Home  Discount  Co.,  147  Fed.  547,  upholding  act  of  Alabama  of  March  9, 
1901,  regulating  business  of  money  lenders,  excepting  from  its  provisions 
banking  and  loans  where  amount  exceeds  seventy-five  dollars;  The  San. 
Rafael,  141  Fed.  279,  72  C.  C.  A.  388,  in  action  to  recover  for  death  of 
husband,  evidence  that  he  intended  to  go  aboard  boat,  that  man  of  his 
description  was  seen  by  passengers,  that  boat  sank,  warrants  finding  of 
his  death  after  three  years  elapsed  without  hearing  of  him;  Williamson. 
V.  Liverpool  etc.  Ins.  Co.,  141  Fed.  56,  5  Ann.  OaA.  402,  72  C.  C.  A.  542, 
upholding  Rev.  Stats.  Mo.  1899,  §  8012,  providing  for  ten  per  cent  damage 
and  reasonable  attorney's  fee  in  action  on  insurance  policy  where  com- 
pany shown  to  have  "vexatiously  refused  to  pay";  St.  Louis  etc.  Ry.  Co. 
V.  Wynne,  90  Ark.  541, 17  Ann.  Oas.  681, 119  S.  W.  1128,  upholding  stat- 
ute imposing  penalty  and  attorneys'  fees  on  railroad  failing  to  pay  within 
thirty  days  for  stock  killed  by  it;  Arkansas  Mut.  Fire  Ins.  Co.  v.  Wool- 
verton,  82  Ark.  483,  102  S.  W.  227,  statute  imposing  penalty  for  failure 
to  pay  fire  loss  is  not  retroactive;  Arkansas  Ins.  Co.  v.  McManus,  86  Ark. 
121, 110  .S.  W.  799,  Keller  v.  Home  life  Ins.  Co.,  198  Mo.  459,  95  S.  W. 
908,  and  Harp  v.  Fireman's  Fund  Ins.  Co.,  130  Ga.  731,  14  Ann.  Oas. 
299,  61  S.  E.  706,  upholding  statutes  providing  for  recovery  of  damages 
and  attorney's  fees  against  insurance  companies,  failing  to  pay  claims; 
Davis  V.  Florida  Power  Co.,  64  Fla.  270,  Ann.  Oas.  1914B,  966,  60  South. 
767,  5  N.  C.  C.  A.  943,  upholding  statute  giving  cause  of  action  for  death 
of  minor  due  to  wrongful  act  of  corporations  and  associations  only; 
Southern  Ry.  Co.  v.  Lowe,  139  Ga.  364,  77  S.  E.  45,  Seaboard  Air  Line 
Ry.  Co.  V.  Simon,  56  Fla.  557, 16  Ann.  Gas.  1234,  20  L.  R.  A.  (N.  S.)  126, 
47  South.  1005,  and  Atlantic  Coast  line  R.  Co.  v.  Coachman,  59  Fla.  139, 
20  Ann.  Oas.  1047,  52  South.  380,  all  upholding  statute  imposing  per- 
centage penalty  on  railroads  for  failure  to  pay  claims  for  goods  lost  in 
transit  within  sixty  days ;  Missouri  State  Life  Ins.  Co.  v.  Lovelace,  1  Ga. 
App.  462,  463,  467,  58  S.  E.  101,  103,  holding  plaintiff  entitled  to  penalty 
and  attorneys'  fees  allowed  by  laws  of  Missouri  when  policy  governed  by 
laws  of  that  State;  Continental  Life  Ins.  Co.  v.  Hattabaugh,  21  Idaho, 
295,  299,  300,  121  Pac.  84,  86,  87,  upholding  statute  limiting  interest  on 
policy  loans ;  Pittsburgh  etc.  Ry.  Co.  v.  Taber,  168  Ind.  423, 11  Ann.  Oas. 
808,  77  N.  E.  742,  upholding  statute  providing  for  attorneys'  fee  on  re- 
covery against  owner  refusing  to  pay  street  assessment;  State  v.  Fair- 
mont Creamery  Co.,  153  Iowa,  713,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W. 
900,  upholding  statute  prohibiting  discrimination  as  to  prices  between 
different  localities  in  prices  paid  for  local  produce  by  dealers  therein; 
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McGuire  y.  Chicago  etc.  R.  Co.,  131  Iowa,  383,  S3  L.  R.  A.  (N.  S.)  706, 

108  N.  W.  917,  upholding  statute  making  railroads  liable  for  injuries  to 
servant  caused  by  negligence  of  fellow-servant,  regardless  of  contract  re- 
lating to  such  liability;  Mier  v.  Phillips  Fuel  Co.,  130  Iowa,  577,  107 
N.  W.  624,  upholding  Code,  §  2485,  making  mine  operator  taking  coal 
from  adjoining  lands  liable  for  double  damage ;  Yosburg  v.  Atchison  etc. 
Ry.  Co.,  89  Kan.  124, 126, 127, 130  Pao.  671,  672,  upholding  statute  allow- 
ing attorney's  fee  in  action  by  shipper  under  statute  to  recover  penalty 
for  failure  to  furnish  cars;  State  v.  Fritz,  80  Kan.  169,  101  Pac.  1013, 
upholding  statute  for  abatement  as  nuisance  of  places  conducted  in  vio- 
lation of  liquor  law  and  giving  attorney's  fees;  Alliance  etc.  Ins.  Co.  v. 
Corbett,  69  Kan.  671,  77  Pac.  Ill,  under  Gen.  Stats.  1901,  §  3410,  allow- 
ing reasonable  sum  for  attorney's  fee  in  action  against  insurance  com- 
pany, amount  of  fee  is  determined  by  court;  Monteleone  v.  Seaboard  Fire 
etc.  Ins.  Co.,  126  La«  815,  52  South.  1035,  upholding  statute  imposing 
penalty  on  fire  insurance  companies  for  failure  to  furnish  insured  with 
blanks  for  proof  of  loss ;  New  York  Life  Ins.  Co.  v.  Hardison,  199  Mass. 
199,  127  Am.  St.  Rep.  478,  85  N.  E.  413,  upholding  statute  prescribing 
terms  of  life  insurance  policies;  State  ex  rel.  Sparks  v.  State  Bank  etc. 
Co.,  31  Nev.  470,  103  Pac.  410,  upholding  statute  providing  for  receivers 
for  insolvent  banking  corporations  only;  Pyramid  Land  etc.  Co.  v.  Pierce, 
30  Nev.  248,  95  Pao.  213,  upholding  provision  for  attorney's  fees  for 
party  recovering  damages  against  one  unlawfully  grazing  stock  on  his 
land ;  Boston  Ice  Co.  v.  Boston  &  Maine  R.  R.  Co.,  77  N.  H.  13,  Ann.  Gas. 
1914A,  1090,  45  L.  R.  A.  (N.  S.)  835,  86  Atl.  357,  holding  statute  giving 
railroad  company  insurable  interest  in  property  along  right  of  way  and 
entitling  it  to  benefit  of  insurance  taken  out  by  owner,  is  not  void  as 
abridging  company's  freedom  to  contract ;  Smith  v.  Wilkins,  164  N.  C.  141, 
80  S.  E.  170,  upholding  statute  taxing  peddlers  and  itinerant  dealers; 
Martin  v.  Oregon  etc.  Nav.  Co.,  58  Or.  211, 113  Pac.  21,  upholding  statute 
imposing  treble  damages  and  attorney's  fees  on  railroads  for  failure  to 
furnish  cars ;  Seegers  v.  Seaboard  etc.  Ry.  Co.,  73  S.  C.  78,  52  S.  E.  800, 
upholding  24  Stats,  at  Large,  §  2,  p.  81,  imposing  penalty  on  carrier  for 
failure  to  adjust  claim  for  damage  to  property  in  its  possession;  Hamil- 
ton Nat.  Bank  v.  Araster,  134  Tenn.  547,  184  S.  W.  7,  upholding  statute 
regulating  fraternal  beneficiary  associations;  Continental  etc.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  171,  173,  105  Am.  St.  R^.  916,  64  L.  R.  A.  451,  79 
S.  W.  123,  124,  upholding  Acts  1901,  p.  248,  imposing  penalty  on  insur- 
ance company  refusing  in  bad  faith  to  pay  loss  or  on  policy-holder  bring- 
ing suit  in  bad  faith ;  Ex  parte  Bradshaw,  70  Tex.  Cr,  175,  159  S.  W.  260, 
upholding  ordinance  forbidding  display  for  sale  on  street  within  fire 
limits,  of  any  goods  not  produced  on  property  controlled  by  vendor; 
State  V.  Fraternal  Knights,  35  Wash.  346,  77  Pac.  603,  upholding  Laws 
1901,  c.  174,  §  12,  p.  362,  requiring  subsequently  formed  insurance  asso- 
ciations to  adopt  mortuary  assessment  rate  as  high  as  that  indicated  in 
Fraternal  Congress  Mortality  Table. 
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Distinguished  in  American  Surety  Co.  v.  Shallenberger,  183  Fed.  638, 
State  cannot  prescribe  rates  to  be  charged  by  surety  companies ;  Atkinson 
V.  Woodmansee,  68  Kan.  74,  64  L.  R.  A.  325,  74  Pae.  641,  Gen.  Stats. 
1901,  §  2125,  allowing  plaintiff  recovering  judgment  on  mechanic's  lien 
to  recover  attorney's  fee  is  void;  Central  Glass  Co.  v.  Niagara  Fire  Ins. 
Co.,  131  La.  520j  59  South.  975,  holding  statutory  provision  for  x>enalty 
for  failure  to  pay  fire  loss  did  not  api^y  to  policy  issued  before  statute 
enacted ;  dissenting  opinion  in  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa, 
395,  S3  L.  S.  A.  (N.  S.)  706,  108  N.  W.  922,  majority  upholding  statute 
abolishing  fellow-servant  rule  as  to  railroads. 

Constitutionality  of  statutes  providing  damages  or  penalty  for  re- 
fusal or  failure  of  insurance  company  to  pay  loss.  Notes,  5  Ann* 
Caa.  406;  14  Ajul  Gas.  301,  302. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  17  L.  B.  A. 
(K.  S.)  911,  912. 

inference  of  death  may  arise  ftom  disappearance  under  drcomstancea 
Inconsistent  with  continuation  of  life. 

Approved  in  Harvey  v.  Fidelity  &  Casualty  Co.,  200  Fed.  928,  119 
C.  C.  A.  221,  death  by  drowning  established  by  circumstantial  evidence; 
Northern  Pac.  By.  Co.  v.  King,  181  Fed.  914, 104  C.  C.  A.  351,  holding  in- 
ference of  death  could  not  be  drawn  from  accident  and  resulting  amputa- 
tion of  leg;  Groff  v.  Groff,  36  App.  D.  C.  564,  circumstantial  evidence  of 
death  held  insufficient ;  Metropolitan  Life  Ins.  Co.  v.  Lyons,  50  Ind.  App. 
540,  545,  98  N.  E.  826,  828,  holding  death  established  by  circumstantial 
evidence;  New  York  Life  Ins.  Co.  v.  Banldn,  162  Fed.  107,  89  C.  C.  A. 
103,  arguendo. 

While  death  may  he  presumed  from  ahsence  only  after  seven  years, 
this  period  during  which  presumption  of  life  runs  may  be  diortened  by 
proof  of  circumstances  of  disappearance. 

Approved  in  Folk  v.  United  States,  233  Fed.  189,  in  absenoe  of  proof 
of  death,  persons  whose  names  were  on  Creek  roll  of  1895  are  presumed 
to  be  living  seven  years  thereafter. 

Facts  sufficient  to  raise  presumption  of  death  from  absence  for  less 
than   seven  years.    Note,  Ann.  Gas.  1916B,  72,  74. 

Abridgment  of  time  necessary  to  raise  presumption  of  death.  Note, 
L.  B.  A.  1915B,  747. 

Sufficiency  of  proofs  of  death  under  life  insurance  policy  as  ques- 
tion of  law  or  fact.    Note,  Ann.  Oas.  1918B,  842. 

Miscellaneous.  Cited  in  Fidelity  Mutual  Life  Ins.  Co.  v.  Clark,  203 
U.  S.  72,  51  L.  Ed.  95,  27  Sup.  Ct  19,  referring  historically  to  principal 
ease. 
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185  U.  8.  336-854,  46  L.  Ed.  986,  22  Sup.  Ct  691,  NSW  0SLBAK8  WATEB- 
WOBK8  CO.  ▼.  liOUISIAKA. 

To  warrant  exercise  of  Jurisdiction  by  Supreme  Court  over  Judgments 
of  State  court,  there  must  be  some  fair  groond  for  assetting  esiBtence  of 
Federal  question  as  otherwise  writ  of  error  will  be  dismissed^  though  claim 
of  Federal  question  plainly  is  set  up. 

Approved  in  Berlin  Iron  Bridge  Co.  v.  Brennan,  194  U.  S.  630,  48  L.  Ed. 
1158,  24  Sup.  Ct.  858,  Brewster  v.  Cahill,  194  U.  8.  629,  48  L.  Ed.  1158, 
24  Sup.  Ct.  857,  Hamburg-American  8.  S.  Co.  ▼.  Lennan,  194  U.  S.  628, 
48  L.  Ed.  1157,  24  Sup.  Ct.  857,  and  Coventry  v.  Davis,  193  U.  S.  669,  48 
L.  Ed.  840,  24  Sup.  Ct.  855,  all  following  rule;  Smith  v.  Leavenworth, 
235  U.  S.  680,  59  L,  Ed.  427,  35  Sup.  Ct.  205,  Anderson  v.  Inhabitants  of 
the  City  of  Bordentown,  223  U.  8.  714,  56  L.  Ed.  626,  32  Sup.  Ct.  521, 
Baird  v.  Monroe,  207  U.  S.  580,  52  L.  Ed.  S49,  28  Sup.  Ct.  257,  and  Brad- 
ley Y.  Spokane  etc.  R.  B.  Co.,  241  U.  S.  639,  60  L.  Ed.  1215,  36  Sup.  Ct. 
285,  all  dismissing  for  want  of  jurisdiction  on  authority  of  principal  case; 
Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228  U.  S.  600,  57  L.  Ed. 
983,  33  Sup.  Ct.  605,  Deming  v.  Carlisle  Packing  Co.,  226  U.  S.  107,  57 
L.  Ed.  144,  33  Sup.  Ct.  80,  Missouri  etc.  Ry.  Co.  y.  Olathe,  222  U.  S.  190, 
56  L.  Ed.  159,  32  Sup.  Ct.  47,  Fisher  ▼.  Mayor  etc.  of  New  Orleans,  218 
U.  S.  440,  54  L.  Ed.  1100,  31  Sup.  Ct.  57,  Delmar  Jockey  Club  v.  Missouri, 
210  U.  S.  335,  52  L.  Ed.  1084,  28  Sup.  Ct.  732,  Sprague  v.  Betz,  207  U.  S. 
579,  52  L.  Ed.  849,  28  Sup.  Ct.  256,  American  R.  R.  Co.  v.  Castro,  204 
U.  S.  455,  51  L.  Ed.  565,  27  Sup.  Ct.  466,  and  Parker  v.  McLain,  237  U.  S. 
472,  59  L.  Ed.  105S,  35  Sup.  Ct.  632,  all  dismissing  on  ground  that  Fed- 
eral question  raised  was  frivolous;  Harris  v.  Rosenberger,  145  Fed.  452, 
13  L.  R.  A.  (N.  S.)  762,  76  C.  C.  A.  225,  suit  involving  construction  of 
Rev.  Stats.,  §§3929,  4041,  providing  for  issuance  of  fraud  orders,  is 
appealable  to  Circuit  Court  of  Appeals. 

Distin^ished  in  In  re  Luken,  216  Fed.  891,  133  C.  C.  A.  94,  holding 
claimant's  right  to  hold  goods  of  bankrupt  seized  under  distress  warrant 
prior  to  bankruptcy  depended  on  time  lien  was  secured  and  was  not  so 
void  of  color  as  to  justify  summary  determination  by  bankruptcy  court; 
State  V.  Cowan,  146  Mo.  App.  658, 124  S.  W.  587,  rule  of  Supreme  Court 
of  United  States  that  where  constitutional  question  is  raised,  which 
has  been  decided,  court  does  not  retain  jurisdiction,  does  not  apply  to 
State  Supreme  Court;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  480, 
81  8.  W.  648,  in  action  for  injury  to  passenger.  State  court's  judgment 
is  reviewable  by  Federal  Supreme  Court  where  defendant  claims  pas- 
senger asBumeB  increased  risk  due  to  use  of  patent  couplers  made  neces- 
sary by  act  of  Congress. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  520,  527,  528,  580,  531,  542. 

Forfeltiire  of  corporate  charter  for  violation  of  its  tenni  by  State 
decree  on  qno  warranto  involvea  no  Federal  a^estion. 
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Approved  in  Weltmer  v.  Bishop,  191  U.  S.  561,  48  L.  Ed.  802,  24  Snp. 
Ct.  848;  Gates  v.  Parmly,  191  U.  S.  557,  48  L.  Ed,  801,  24  Sup.  Ct. 
843,  and  Northern  Cent.  Ry.  Go.  v.  Bering,  186  U.  S.  481,  46  L.  Ed. 

,  1259,  22  Sap.  €t.  944,  all  reaffirming  rale ;  Sawyer  v.  Piper,  189  U.  S. 

-^157,  47  L.  Ed.  759,  23  Sup.  Ct.  634,  holding  claim  that  right  under 
Federal  Constitution  would  be  denied  by  foreclosure  decree  unless 
leave  to  file  supplementary  answer  granted  confers  no  Federal  juris* 
diction;  Equitable  Life  Assnr.  Society  v.  Brown,  187  U.  S.  311,  314,  47 
L.  Ed.  192,  193,  23  Sup.  Ct.  124,  holding  writ  of  error  to  Hawaiian 
Supreme  Court  will  be  dismissed  where  only  Federal  question  involved 
has  been  decided  by  Supreme  Court  in  accordance  with  Hawaiian  court; 
Iowa  V.  Rood,  187  U.  S.  92,  47  L.  Ed.  90,  23  Sup,  Ct.  51,  holding  State 
decision  adverse  to  State's  claim  to  deeds  of  lakes  meandered  by 
national  government,  based  upon  general  law,  presents  no  Federal 
question;  Amick  v.  Ellis,  53  W.  Va.  422,  44  S,  E.  257,  holding  unac- 
knowledged contract  of  sale  of  wife's  land  by  her  and  her  husband 
cannot  be  specifically  enforced. 

Distinguished  in  Swafford  v.  Templeton,  185  U.  S.  493,  46  L.  Ed.  1008, 
22  Sup.  Ct.  785,  holding  Circuit  Court  has  jurisdiction  of  suit  against 
State  election  officers  for  depriving  plaintiff  of  right  to  vote  for  repre- 
sentative in  Congress. 

State  has  power  to  forfeit  charter  of  corporatioii  for  mlsiiM  or  noniue 
of  Its  privUeges. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  195,  Ann.  Oas.  1915A,  906,  69  L.  Ed.  193,  35  Sup.  Ct.  72, 
holding  city  could  revoke  long  unused  franchise  to  lay  wires  in  streets; 
Calder  v.  Michigan,  218  U.  S.  599,  600,  54  L.  Ed.  1168,  31  Sup.  Ct.  122, 
holding  corporation  could  not  affect  power  of  repeal  reserved  in  charter 
by  making  of  contracts;  Cosmopolitan  Club  v.  Virginia,  208  U.  S.  384, 
52  L.  Ed.  539,  28  Sup.  Ct.  394,  upholding  judgment  of  forfeiture  of 
charter  of  club  for  violation  of  liquor  laws;  Consolidated  Rendering 
Co.  V.  Vermont,  207  U.  S.  552,  12  Ann.  OaA.  658,  52  L.  Ed.  335,  28  Sup. 
Ct.  178,  State  may  require  corporations  doing  business  therein  to  pro- 
duce, before  tribunals,  books  and  papers  kept  in  State ;  State  v.  Central 
Lumber  Co.,  24  S.  D.  167,  42  L.  R.  A.  (N.  S.)  804,  123  N.  W.  515, 
upholding  statute  imposing  criminal  and  civil  penalties  on  corporations 
for  unfair  discrimination;  dissenting  opinion  in  City  of  Owensboro  v. 
Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  80,  57  L.  Ed.  1399,  33  Sup.  Ct. 
988,  majority  holding  void  ordinance  requiring  telephone  company  to 
clear  streets  of  poles  and  wires  placed  there  under  prior  ordinance. 

Impairment  of  contract  must  come  from  enforcement  of  snbseqnent 
statute. 

Approved  in  Oshkosh  Waterworks  v.  Oshkosh,  187  U.  S.  446,  47 
L.  Ed.  253,  23  Sup.  Ct.  237,  holding  obligation  of  contract  of  August 
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31,  1891,  conid  not  he  impaired  by  revised  charter  which  went  into 
operation  on  March  23,  1891. 

Distinguished  in  State  v.  Smith,  177  Mo.  96,  75  S.  W.  632,  holding 
right  to  appeal  to  State  Supreme  Court  where  constitutionality  of  or- 
dinance was  expressly  raised  was  not  defeated  by  prior  decision  by 
appellate  court  against  statute. 

In  quo  warranto,  bondliolderB  are  not  parties. 
Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Meridian  Water  Works 
Co.,  139  Fed.  666,  mortgagee  of  water  company  with  franchise  as  secur- 
ity is  not  deprived  of  security  by  decree  annulling  franchise  in  suit 
begun  after  mortgage  where  mortgagee  not  party. 

Forgetfulness  of  facts  as  ground  of  admission  of  former  testimony 
of  witness.    Note,  Ann.  Oas.  19140,  576. 

185  IT.  S.  364-363,  46  L.  Ed.  945,  22  Bop.  Ot.  676,  WOODWOBTH  ▼.  KOBTH- 
WESTEBN  MTXTUAI.  LIFE  INB.  CO. 

Circuit  Court  has  power  to  enter  summary  Judgment  against  sureties 
on  supersedeas  bond  after  affirmance  of  decree  appealed  from. 

Approved  in  Perry  v.  Tacoma  Mill  Co.,  152  Fed.  120,  81  C.  C.  A. 
333,  following  rule;  Egan  v.  Chicago  etc.  Ry.  Co.,  163  Fed.  361,  holding 
Circuit  Court  had  power,  in  conformity  with  State  statute,  to  enter 
summary  judgment  against  snrety  on  supersedeas  bond. 

Obligee  of  bond  superseding  order  conflxming  sale  and  directing  execu- 
tion of  deed  and  delivery  of  possession  is  entitled,  after  alBznuuico  on 
appeal,  to  recover  as  damages  rents  and  profits  during  time  porcliaser  is 
kept  out  of  possession. 

Approved  in  Brown  v.  Northwestern  Mut.  Life  Ins.  Co.,  119  Fed. 
149,  55  C.  C.  A.  654,  holding  obligee  in  bond  superseding  order  confirm- 
ing sale  of  realty  and  directing  immediate  execution  of  deed  may  re- 
cover rents  and  profits  during  appeal;  United  States  Fidelity  etc.  Co. 
V.  Rieck,  76  Neb.  304,  107  N.  W.  391,  surety  on  waste  bond  superseding 
order  of  confirmation  of  sale  on  foreclosure  is  not  liable  to  mortgagee 
or  purchaser  at  sale  for  taxes  assessed  pending  final  confirmation; 
Cropper  v.  Brown,  76  N.  J.  Eq.  419,  420,  189  Am.  St.  Rep.  770,  74  Atl. 
993,  holding  purchaser  at  judicial  sale  acquired  rights  as  of  time  of 
acceptance  of  bid  and  loss  by  destruction  of  building  thereafter  fell 
on  him. 

185  U.  8.  364-372,  46  !■.  Ed.  949,  22  Sup.  Ot.  078,  TBAVELEBS'  INS  00. 
▼.  CONKECnOTJT. 

No  unconstitutional  discrimination  against  nonresident  stockholders  in 
domestic  corporations  is  made  by  Connecticut  act  of  1897,  providing  for 
assessment  of  such  stock  at  its  market  value,  with  no  deduction  on  account 
of  realty  held  by  corporation,  thou^th  such  deduction  in  assessing  resident 
stockholders,  is  made  by  another  statute. 
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Approved  in  Tanner  v.  Little,  240  U.  S.  382,  60  L.  Bd.  701,  36  Sup. 
Ct.  383,  upholding  statute  imposing  license  tax  oft  use  of  trading 
stamps;  The  Michigan  Telephone  Tax  Cases,  185  Fed.  641,  and  Citizens' 
Telephone  Co.  v.  Fuller,  229  U.  S.  330,  67  L.  Ed.  1218,  33  Sup.  Ct.  833, 
both  holding  statute  taxing  telephone  companies  tfot  void  because  ex- 
empting those  having  gross  receipts  of  less  than  five  hundred  dollars 
a  year;  District  of  Columbia  v.  Brooke,  214  U.  S.  151,  68  L.  Ed.  946,  29 
Sup.  Ct.  560,  drainage  law  of  District  of  Columbia  is  not  void  because 
providing  different  methods  for  enforcement  against  resident  and  non- 
resident owners;  Beers  v.  Glynn,  211  U.  S.  485,  53  L.  Ed.  293,  29  Sup. 
Ct.  186,  upholding  provisions  of  inheritance  tax  law  for  taxing  person- 
alty of  nonresident  decedents  who  owned  realty  in  State;  Michigan  etc. 
R.  R.  Co.  V.  Powers,  201  U.  S.  293,  60  L.  Ed.  761,  26  Sup.  Ct.  466 
(afl&rming  Michigan  R.  R.  Tax  Cases,  138  Fed.  233),  upholding  tax  on 
railroad  property  under  Pub.  Acts  1901,  No.  173,  fixing  basis  as  average 
rate  of  taxation  to  be  found  by  State  board;  St.  Louis  etc.  Ry.  Co.  v. 
Davis,  132  Fed.  634,  upholding  assessment  of  railroad  property  by 
State  board  under  Sand.  &  H.  Dig.,  §§  6464-6473,  providing  time  and 
place  for  assessment  which  is  to  be  based  on  proportion  of  mileage 
within  State  to  value  of  entire  system;  Nettleton's  Appeal,  76  Conn. 
250,  56  Atl.  570,  upholding  Gen.  Stats.  1902,  §§  2367-2377,  imposing 
inheritance  exempting  from  taxation  estates  of  decedent  where  value 
less  than  ten  thousand  dollars;  State  v.  McMahon,  76  Conn.  102,  55  Atl. 
592,  upholding  Meridan  City  By-laws,  §  9,  requiring  land  owner  to 
keep  sidewalk  adjoining  land  free  from  snow  and  ice  on  penalty  of 
fine;  Newman  v.  United  States,  41  App.  D.  C.  50,  upholding  statute 
permitting  resident  individuals  and  foreign  corporations  to  be  licensed 
as  pawnbrokers,  but  excluding  nonresident  individuals ;  First  Nat.  Bank 
V.  Holmes,  246  111.  367,  92  N.  E.  895,  bank  whose  stock  was  assessed 
on  same  value  basis  as  other  personalty  cannot  enforce  reduction  to 
valuation  basis  of  realty  assessments;  Cummins  v.  Pence,  174  Ind.  121, 
91  N.  E.  531,  upholding  statute  allowing  only  freeholders  to  petition  for 
construction  of  graveled  roads;  Smith  v.  Stephens,  173  Ind.  568,  30 
L.  E.  A.  (N.  S.)  704,  91  N.  E.  169,  upholding  statute  providing  special 
method  for  assessing  realty  of  banks;  Kingsbury  v.  Chapin,  196  Mass. 
535,  13  Ann.  Gas.  738,  82  N.  E.  701,  holding  stock  of  domestic  railroad 
corporation  doing  business  in  State,  consisting  of  single  issue,  was 
property  within  jurisdiction  of  commonwealth,  subject  to  collateral 
inheritance  tax;  I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn. 
435,  95  S.  W.  818,  upholding  tax  on  logs  purchased  in  and  brought  in 
from  another  State,  while  products  of  State  are  exempt;  State  v. 
Clement  Nat.  Bank,  84  Vt.  187,  Ann.  Gaa.  1912D,  22,  78  Atl.  952, 
upholding  statute  providing  different  method  for  assessing  depositors 
in  national  banks  from  other  taxpayers;  State  ex  rel.  Bolens  v.  Frear, 
148  Wis.  510,  Ann.  Gas.  1913A,  1147,  L.  R.  A.  1916B,  569,  134  N.  W. 
690,  upholding  provision  of  income  tax  law  giving  x>ower  to  increase 
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assessment  of  nonresident  withont  notice,  while  requiring  notice  to  resi- 
dent ;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  646, 108  N.  W.  582,  uphold- 
ing Laws  of  1903,  c.  315,  p.  491,  providing  for  assessment  of  railroad 
property  by  State  board  based  upon  average  rate  of  taxation  on  general 
property;  dissenting  opinion  in  Gaston  v.  O'Neal,  145  Ala.  493,  41 
South.  745,  majority  deciding  case  on  other  grounds. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
323. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  606. 

Situs,  as  between  different  States  ox  countries,  of  i>er8onal  property 
for  tax  purposes.    Note,  L.  B.  A.  19150,  945. 

185  U.  a  378-402,  46  Ii.  Ed.  964,  22  Sup.  Ot.  660,  MINMBSOTA  ▼.  HITCH- 
OOOK. 

Cession  by  Chippewa  Indians  under  act  of  January  14,  1889,  to  United 
States  of  leserration  lands  was  In  trust  for  purposes  Indicated,  and  sections 
16  and  36  of  such  lands  did  not  pass  to  State  of  IdOnnesota  under  grant 
of  such  sections  of  public  lands  as  school  lands. 

Approved  in  Cobban  v.  Hyde,  212  Fed.  483,  485,  and  United  States 
V.  Morrison,  240  U.  S.  207,  208,  209,  60  L.  Ed.  606,  607,  36  Sup.  Ct. 
331,  both  holding  Oregon  did  not  take  title  to  sections  16  and  36  granted 
by  act  of  1859  prior  to  survey,  and  Congress  had  power  to  dispose  of 
them  on  compensating  State  for  deficiency;  Sawyer  v.  Osterhaus,  212 
Fed.  776,  holding  United  States  could  devote  lands  to  public  use. 
notwithstanding  grant  of  public  lands  to  State  under  generic  descrip- 
tion where  title  did  not  pass  till  lands  ascertained;  United  States  v. 
Cowlishaw,  202  Fed.  320,  321,  holding  under  act  of  1859,  title  to  Oregon 
school  lands  did  not  pass  till  survey;  Northern  Pac.  Ry.  Co.  v.  United 
States,  191  Fed.  959,  112  C.  C.  A.  359,  Northern  Pacific  land  grant  did 
not  include  any  lands  within  true  boundaries  of  Takima  Indian  reser- 
vation; dissenting  opinion  in  Morrison  v.  United  States,  212  Fed.  37, 
38,  39,  128  C.  C.  A.  485,  majority  holding  under  act  of  1859,  Oregon's 
title  to  school  lands  became  complete  on  survey  and  dated  back,  and 
could  not  be  defeated  by  intervening  withdrawal. 

Distinguished  in  Morrison  v.  United  States,  212  Fed.  36,  128  C.  C.  A. 
485,  holding  under  act  of  1859,  Oregon's  title  to  school  lands  became 
complete  on  survey  and  dated  back,  and  could  not  be  defeated  by  inter- 
vening withdrawal;  Balderston  v.  Brady,  18  Idaho,  242,  108  Pac.  743, 
holding  State  board  of  land  commissioners  had  no  power  to  relinquish 
State's  title  to  sections  16  and  36. 

In  action  "by  State  to  enjoin  Secretary  of  Interior  from  8«Ulng  lands 
within  Indian  reservation,  claimed  by  State  as  school  lands,  United  States 
Is  to  be  taken  as  real  party  In  Interest  advene  to  State. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  629,  58  L.  Ed.  1507,  34 

Sup.  Ct.  938,  holding  suit  by  State  producing  sugar  against  Secretary 
XVni— 69 
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of  Treasury  to  determine  import  duty  chargeable  on  competing  imported 
sugar  was  in  effect  suit  against  United  States;  Kansas  v.  United  States, 
204  U.  S.  341,  51  L.  Ed.  513,  27  Sup.  Ct.  388,  Supreme  Court  has  not 
original  jurisdiction  over  bill  by  attorney  general  of  Kansas  on  behalf 
of  State  as  trustee  of  railroad  of  certain  lands  in  Indian  Territory, 
alleged  to  have  been  granted  by  Congress  to  State  for  benefit  of  rail- 
road where  name  of  State  is  simply  used  for  prosecution  of  claim  of 
railroad ;  Pitcock  v.  State,  91  Ark.  537,  184  Am.  St.  Rep.  88,  121  S.  W. 
746,  suit  to  restrain  State  penitentiary  board  from  violating  contract 
for  convict  labor  is  suit  against  State;  Deseret  Water  etc.  Co.  v.  State, 
167  Cal.  158,  163, 138  Pac.  986,  988,  holding  provisions  of  State  statute 
foGT  condemnation  of  public  land  were  ineffective  without  consent  of 
United  States. 

Distinguished  in  Naganab  v.  Hitchcock,  202  U.  S.  476,  50  L.  Ed.  1114, 
26  Sup.  Ct.  667,  party  may  not  restrain  Secretary  of  Interior  from 
disposing  of  Indian  lands  under  act  of  June  27, 1902,  as  being  an  action 
against  United  States ;  Oregon  v.  Hitchcock,  202  U.  S.  68,  69,  50  L.  Ed. 
938,  26  Sup.  Ct.  568,  State  cannot  enjoin  Secretary  of  Interior  and 
commissioner  of  general  land  office  from  patenting  swamp-land  within 
Indian  reservation;  Western  Union  Tel.  Co.  v.  Andrews,  154  Fed.  101, 
holding  suit  against  State  officers  to  enjoin  enforcement  of  penalties 
for  noncompliance  with  void  act  was  not  suit  against  State ;  Wadsworth 
V.  Boysen,  148  Fed.  778,  779,  78  C.  C.  A.  437,  suit  to  enjoin  Indian  agent 
from  obstructing  complainant  from  making  selection  of  lands  as  au- 
thorized by  act  of  Congress  is  not  suit  against  United  States;  Smitli 
V.  Alexander,  146  Fed.  108,  injunction  will  not  lie  where  its  real  purpose 
is  enforcement  of  contract  against  State,  terms  of  which  are  in  dispute. 

When  public  officers  are  subject  to  suit,  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  835. 

Congress  has  proyldad  right  of  State  to  sehool  sections  In  Ikidian  reserva^ 
tlon  may  be  determined^hy  suit,  without  making  Ibdian  tribe  party,  against 
Secretary  of  Interior. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  186,  35 
Sup.  Ct.  16,  where  District  Court  raised  question  of  jurisdiction  of 
motion  to  vacate  judgment  of  conviction  made  after  term,  consent  of 
United  States  attorney  to  consider  case  on  merits  does  not  confer  juris- 
diction ;  Heckman  v.  United  States,  224  U.  S.  442,  66  L.  Ed.  832,  32 
Sup.  Ct.  424,  Congress  has  power  to  authorize  government  to  sue  to 
maintain  statutory  restrictions  on  alienation  of  Indian  allottee  lands; 
Oakes  v.  United  States,  172  Fed.  310,  97  C.  C.  A.  139,  quaere,  whether 
in  suit  by  United  States  to  enforce  allotment  of  specified  land,  which 
has  been  allotted  to  another  Indian,  such  allottee  is  necessary  party. 

The  Indian's  right  of  occupancy  has  always  been  held  to  be  sacred; 
something  not  to  be  taken  from  him  exc0pt  by  his  consent,  and  then  upon 
such  consideration  as  may  be  agreed  upon. 


1091  MINNESOTA  v.  HITCHCOCK.      185  U.  S.  373-402 

Approved  in  Ex  parte  Van  Moore,  221  Fed.  968,  discussing  jurisdic- 
tion over  Great  Sionx  reservation  nnder  Sioux  treaty  of  1868,  and  act 
of  Congress  of  1889. 

Tlie  words  'Ipabllc  lands"  are  habitually  naed  in  our  legislation  to 
describe  snch  as  are  subject  to  sale  or  other  disposal  under  general  laws. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Harris,  215  U.  S.  388,  54 
L.  Bd.  248,  30  Sup.  Ct.  138,  lands  held  in  actual  possession  by  entry- 
man  are  not  public  lands  within  meaning  of  grant  to  railway  of  right 
of  way,  through  public  lands;  United  States  v.  Lee  Wilson  &  Co.,  214 
Fed.  642,  unsurveyed  lands  do  not  pass  under  swamp-land  grant  of 
public  lands. 

It  is  presumed  that  Congress  will  not  impair  scope  of  selio(d  land  grant. 
Approved  in  Johanson  v.  Washington,  190  U.  S.  183,. 47  L.  Bd.  1010, 
23  Sup.  Ct.  826,  holding  Congress  intended  by  act  of  1859  that  Wash- 
ington should  have  sections  16  and  32  unless  settled  ux)on  and  then 
such  selections  as  approved  by  Secretary  of  Interior. 

Indian  reserration  la  not  public  lands. 
Approved  in  Wisconsin  v.  Hitchcock,  201  U.  S.  215,  50  L.  Bd.  782, 
26  Sup.  Ct.  498,  under  grant  of  sixteenth  sections  for  school  purposes, 
Wisconsin  has  no  interest  in  lands  ceded  to  United  States  by  Chippewa 
Indians,  who  reserved  right  of  occupancy;  United  States  v.  TuUy,  140 
Fed.  905,  Federal  court  is  without  jurisdiction  to  try  one  for  homicide 
committed  in  locality  occupied  as  military  x>ost  but  which  passed  to 
State  on  its  admission;  United  States  v.  Blendur,  128  Fed.  913,  63 
C.  C.  A.  636,  holding  lands  in  Bitter  Root  Valley,  Montana,  formerly 
occupied  by  Flathead  Indians,  became  public  land  on  removal  of  Indians 
and  extension  of  homestead  laws. 

By  act  of  January  14,  18S9,  unallotted  lands  of  White  Barth  and  Bed 
Lake  reservations  were  ceded  to  TTnited  States  in  trust,  to  be  sold  and  pro- 
ceeds deposited  In  treasury  to  credit  of  Indians  for  maintenance  of  schools. 

Approved  in  United  States  v.  Mille  Lac  Band  of  Chippewa  Indians, 
229  U.  S.  509,  57  L.  Bd.  1306,  33  Sup.  Ct.  811,  holding  under  act  of 
January^  14,  1889,  United  States  were  required  to  dispose  of  and  ac- 
count for  benefit  of  Indians  all  lands  in  reservation  except  those  in 
Red  Lake  reservation. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Ash  Sheep 
Co.,  221  Fed.  588,  137  C.  C.  A.  306,  majority  holding  under  act  of 
1904,  modifying  Crow  treaty,  United  States  became  trustee  to  dispose 
of  Indian  lands  and  pay  over  proceeds,  and  lands  did  not  become  public 
lands  on  which  free  grazing  of  sheep  was  permitted. 

The  language  used  in  treaties  with  Indians  should  never  be  constmed 
to  their  prejudice. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S.  366, 
57  L.  Bd.  550,  33  Sup.  Ct.  368,  rule  that  resolves  doubts  in  favor  of 


186  U.  S.  403-487      NOTES  ON  U.  S.  REPORTS.  1092 

United  States  patents  does  not  apply  to  patents  for  lands  within 
boundaries  of  Indian  reservation  fixed  by  treaty;  United  States  v.  Rick- 
art,  188  U.  S.  443,  47  L.  Ed.  538;  23  Sap.  Ct.  482,  holding  permanent 
improvements,  as  houses  and  structures  on  land  allotted  to  Indians, 
are  not  taxable  as  personal  property  by  county;  United  States  v. 
Chehalis  County,  217  Fed.  286,  rule  that  taxes  voluntarily  paid  cannot 
be  recovered  does  not  apply  to  suit  by  United  States  to  recover  taxes 
wrongfully  collected  on  lands  of  Indian  allottees. 

Miscellaneous.  Cited  in  In  re  Heff,  197  U.  S.  497,  49  K  Ed.  862,  25 
Sup.  Ct.  606,  act  of  January  30,  1897,  prohibiting  sale  of  liquor  to 
Indian,  is  applicable  to  sale  to  allottee  Indian  who  became  citizen  under 
act  of  February  8,  1887. 

186  XT.  8.  403-487,  46  L.  Ed.  968,  22  Sup.  Ot.  698,  CABNEOIE  STEEL  CO. 
▼.  CABIB&IA  IBON  CO. 

A  pnceBB  patent  can  only  be  anticipated  by  similar  process,  and  not 
by  mechanism  which  migbit,  witb  slight  alteration,  luwe  been  adopted  to 
carry  out  that  process. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  385,  53 
L.  Ed.  1041,  29  Sup.  Ct.  652,  patent  for  process  for  expanding  metal 
held  to  be  substantial  improvement  of  art  producing  new  and  useful 
result  and  valid;  Tompkins  v.  St.  Regis  Paper  Co.,  226  Fed.  747,  patent 
for  making  paper  stock  held  to  be  for  process  and  valid;  Frank  Holton 
&  Co.  V.  Pepper,  216  Fed.  373,  upholding  patent  for  improvement  in 
comets  as  disclosing  novelty  and  invention;  Fowler  etc.  Mfg.  Co.  ▼. 
McCrum-Howell  Co.,  215  Fed.  910,  132  C.  C.  A.  143,  upholding  patent 
for  radiator,  by  construing  claims  in  light  of  specifications;  Jones  v. 
Evans,  215  Fed.  588,  131  C.  C.  A.  654,  patent  for  window  lifter  con- 
strued and  held  sufficiently  specific  to  cover  structure  erected  in  manner 
shown  in  drawings;  Ball  v.  Coker,  210  Fed.  281,  127  C.  C.  A.  126, 
upholding  patent  for  process  of  hulling  cotton-seed;  Minerals  Separa* 
tion  V.  Hyde,  207  Fed.  961,  963,  patent  for  process  for  ore  concen- 
tration held  valid ;  Safety- Armorite  Conduit  Co.  v.  Mark,  207  Fed.  348, 
125  C.  C.  A.  16,  upholding  patent  for  process  for  treating  and  enamel- 
ing metal  surfaces;  Duncan  v.  Stockham,  204  Fed.  789,  123  C.  C.  A. 
133,  upholding  patent  for  coal-washer;  Young  v.  Burley,  200  Fed.  261, 
118  C.  C.  A.  368,  holding  patent  for  process  for  decorating  pottery  void 
for  lack  of  invention;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co., 
178  Fed.  989,  upholding  patent  for  process  for  making  wire  glass; 
Malignani  v.  Hill- Wright  Electric  Co.,  177  Fed.  433,  upholding  patent 
for  process  for  producing  vacuum  in  bulbs  for  incandescent  lamps; 
Donaldson  v.  Roksament  Stone  Co.,  170  Fed.  196,  upholding  patent  for 
improved  process  of  forming  artificial  stone;  Fullerton  Walnut  Grow- 
ers' Assn.  V.  Anderson-Bamgrover  Mfg.  Co.,  166  Fed.  449,  92  C.  C.  A. 
295,  upholding  patent  for  process  for  bleaching  nuts ;  Expanded  Metal 
Co.  V.  General  Fireproofing  Co.,  164  Fed.  864,  90  C.  C.  A.  611,  uphold- 
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ing  patent  for  method  of  making  expanded  sheet  metal;  Loew  Filter 
Co.  V.  German-American  Filter  Co.,  164  Fed.  867,  90  C.  C.  A.  637, 
upholding  in  part  patent  for  process  for  filtering  beer;  Diamond  Meter 
Co.  V.  Westinghouse  Elec.  &  Mfg.  Co.,  152  Fed.  716,  81  C.  C.  A.  630, 
holding  Tesla  patents  for  method  of  transmitting  electrical  power  known 
as  ''split-phase  motor"  were  not  anticipated  by  prior  art;  American 
Grapho.  Co.  v.  Universal  Talking  Machine  Co.,  151  Fed.  599,  81  C.  C.  A. 
139,  upholding  patent  for  method  of  producing  sound  records  for  use 
in  talking-machines;  Re  Moulton,  40  App.  D.  C.  161,  process  for  con- 
densing steam  held  merely  discovery  of  principle  of  old  device. 

A  stipulation  of  counsel  made  to  save  time  may  be  repudiated  where 
facts  subsequently  dereloped  show  it  was  made  inadvertently. 

Approved  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric 
Mfg.  Co.,  233  Fed.  756,  holding  errors  in  table  showing  detail  sales 
of  infringing  articles  admitted  in  evidence  on  stipulation  were  subject 
to  correction;  Delaware  etc.  R.  Co.  v.  Yurkonis,  220  Fed.  433,  137 
C.  C.  A.  23,  granting  relief  against  stipulation  inadvertently  entered 
into  that  defendant  was  engaged  in  interstate  commerce  when  plaintiff's 
injuries  received;  State  ex  rel.  Bogle  v.  Superior  Court,  63  Wash.  99, 
114  Pac.  907,  where  counsel,  make  oral  appearance  for  parties  who  are 
not  original  parties  to  suit,  in  suit  standing  for  hearing,  appearance 
may  be  withdrawn  at  hearing. 

A  disclaimer  may  eixtend  to  a  part  of  a  specification  as  weU  as  to  a 
claim,  when  purpose  is  not  to  alter  description  of  invention  or  convert  claim 
into  claim  for  something  else. 

Approved  in  Simplex  Ry.  Appliance  Co.  v.  Pressed  Steel  Car  Co., 
189  Fed.  72,  110  C.  C.  A.  634,  disclaimer  of  unnecessary  and  inadver- 
tent statement  in  specification  may  be  entered  in  infringement  suit 
where  effect  is  to  limit  claim  to  actual  invention;  Manhattan  General 
Const.  Co.  V.  Helios-Upton  Co.,  135  Fed.  802,  after  issue  complainant 
may  disclaim  that  his  assignor  was  original  inventor  of  invented  de- 
vice; Sample  v.  American  Soda  Fountain  Co.,  134  Fed.  403,  patentee 
may  file  disclaimer  in  patent  office  during  pendency  of  suit  though 
case  has  been  heard  on  appeal. 

Distinguished  in  Empire  Circuit  Co.  v.  Channon,  168  Fed.  708,  94 
C.  C,  A.  211,  claim  for  patent  calling  in  general  terms  for  "noncombus- 
tible  and  nonconducting  material"  cannot  be  limited  by  construction 
to  particular  material  named  in  specifications. 

A  patent  is  Judged  by  its  effect  and  not  by  its  simplicity. 
-    Approved  in  United  States  Mitis  Co.  v.  Midvale  Steel  Co.,  135  Fed. 
108,  inventor  erroneously  explaining  patent  is  not  limited  thereby  as 
to  be  precluded  from  claiming  other  benefits. 

Specifications  of  i»atent  are  addressed  to  those  skilled  in  the  art,  and 
what  is  already  well  known  may  be  assumed. 
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Approved  in  Hopkins  v.  Newman,  30  App.  D.  C.  411,  specifications 
for  adding  machine  patent  held  sufficient;  Mark  v.  Oreenawalt,  32  App. 
D.  C.  258,  specifications  in  patent  for  reverberatory  furnace  held  suffi- 
cient. 

Miscellaneous.  Cited  in  Cam^e  Steel  Co.  v.  Colorado  Fuel  etc.  Co., 
165  Fed.  197,  91  C.  C.  A.  229,  referring  historically  to  principal  case. 

Jones  patent  No.  404»414^  for  mizlng  molten  pig  iron  ^tb  reservoir 
for  molten  metal,  held  inftinged. 

Approved  in  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  84,  85,'  72  C.  C.  A. 
105,  Johnson  patent  No.  506,268,  for  separating  cotton  from  fiber, 
held  valid  as  to  process  claim,  and  No.  654,550,  for  improvement,  is 
Infringed  by  sale  of  old  parts  to  be  used  in  such  process;  National 
Enameling  etc.  Co.  v.  New  England  Enameling  Co.,  139  Fed.  653,  claims 
4r-12  of  patent  No.  527,361,  for  enameling  metal  ware,  held  valid  and 
infringed;  Chisholm  v.  Fleming,  133  Fed.  930,  claims  for  letters  patent 
No.  421,244,  for  improvements  in  method  of  hulling  peas,  sustained 
and  held  infringed;  Lackawanna  Iron  etc.  Co.  v.  Davis-Colby  Ore 
Roaster  Co.,  131  Fed.  72,  65  C.  0.  A.  306,  Greer  patents  Nos.  495,883 
and  508,542,  for  ore-roasting  furnaces,  held  infringed  by  furnace  built 
by  appellant;  Stone  v.  Grasselli  Chemical  Co.,  65  N.  J.  Eq.  760,  103 
Am.  St  Rep.  794,  63  L.  R.  A.,  344,  55  Atl.  737,  court  enjoins  one  work- 
ing under  express  contract  from  divulging  secret  process  of  mana- 
facture. 

Distinguished  in  American  Graphophone  Co.  v.  Universal  Talking 
Mach.  Mfg.  Co.,  145  Fed.  638,  Jones  patent  No.  688,739,  for  sound 
records  for  talking-machines,  is  void  for  anticipation;  Davis-Colby  Ore 
Roaster  Co.  v.  Lackawanna  Iron  etc.  Co.,  128  Fed.  457,  holding  Greer 
patent  for  ore-roasting  furnace  with  stack  chamber  as  distinctive  feature 
not  infringed  by  Kleeman  patent  which  has  no  such  chamber. 

185  XT.  8.  487-494,  46  J*,  Ed.  1005,  22  Sap.  Ot.  783,  SWIAFFOBD  ▼.  TEMPLE- 
TON. 

Circuit  Court  has  concurrent  jurisdiction  over  snitv  against  State  elec- 
tion officers  for  refusal  to  j^ermit  plaintiff  to  vote  for  congreesman. 

Approved  in  Files  v.  Davis,  118  Fed.  467,  holding  action  on  attach- 
ment bond  executed  in  suit  pending  in  Federal  court  presents  a  Federal 
question. 

The  rule  that  a  writ  of  error  ftom  a  State  court  will  be  dismissed  where 
Federal  question  asserted  lacks  all  color  of  merit  does  not  apply  to  case 
where  the  very  subject  matter  of  the  controversy  is  Federal,  however  want- 
ing in  merit  may  be  the  claim  that  Federal  right  is  violated. 

Approved  in  State  of  Ohio  v.  Hildebrant,  241  U.  S.  570,  60  L.  Ed.  1177, 
36  Sup.  Ct.  708,  affirming  judg^nent  of  State  court  holding  under  refer- 
endum provisions  of  State  Constitution  that  power  to  redistrict  State 
into  congressional  districts  was  vested  in  people  as  well  as  legislature; 
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Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  692,  58  L.  Ed.  801,  34  Sup.  Ct. 
471,  dismissing  writ  of  error  from  State  court  on  ground  that  no  Fed- 
eral question  was  involved;  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229 
U.  S.  276,  57  L.  Ed.  1186,  33  Sup.  Ct.  868,  holding  court  had  juris- 
diction  where  case  decided  on  Federal  question,  though  it  might  have 
been  decided  on  non-Federal  grounds;  Deming  v.  Carlisle  Packing  Co.^ 
226  U.  S.  109,  57  L.  Ed.  144,  33  Sup.  Ct.  80,  dismissing  writ  of  error 
on  ground  that  Federal  question  presented  was  frivolous;  Fritzlen  v» 
Boatmen's  Bank,  212  U.  S.  374,  53  L.  Ed.  558,  29  Sup.  Ct.  366,  aflSrming 
judgment  of  State  court;  Stuart  v.  Hauser,  203  U.  S.  685,  51  L.  Ed. 
328,  27  Sup4  Ct.  783,  dismissing  for  want  of  jurisdiction  on  authority 
of  principal  case ;  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 
127,  60  L.  Ed.  402,  26  Sup.  Ct.  197,  Federal  Circuit  Court  is  without 
jurisdiction  of  claim  of  Jesuit  society  that  its  cattle  should  be  free  from 
State  taxation  because  income  of  society  goes  to  aid  reservation  Indians ; 
Newburyport  Water  Co.  v.  Newburyport,  193  U.  S.  676,  48  L.  Ed.  799, 
24  Sup.  Ct.  653,  law  allowing  municipality  to  buy  waterworks  without 
placing  valuation  on  franchise  does  not  take ''property  without  due 
process  where  franchise  not  exclusive  and  liable  to  repeal  or  amend- 
ment at  any  time. 

The  right  to  vote  for  a  member  of  Oongress  la  fandamentaUy  based 
upon  the  Constitution,  wliich  created  the  oi&ce  of  member  of  Congress, 
declared  it  elective,  and  indicated  the  means  of  determining  electors. 

Approved  in  Knight  v.  Shelton,  134  Fed.  426,  following  rule;  Wabash 
R.  R.  1^  Flannigan,  192  U.  S.  38,  48  L.  Ed.  331,  24  Sup.  Ct.  226,  hold- 
ing writ  of  error  will  be  dismissed  where  Federal  question  relied  on 
lacks  all  color  of  merit;  Lamar  v.  United  States,  241  U.  S.  113,  60 
L.  Bd.  916,  36  Sup.  Ct.  636,  holding  in  harmony  with  State  decisions 
that  member  of  House  of  Representatives  was  an  officer  of  United 
States;  Giles  v.  Harris,  189  U.  S.  485,  47  L.  Bd.  911,  23  Sup.  Ct.  641, 
holding  absence  of  averment  of  jurisdictional  amount  cannot  be  objected 
to  on  appeal  where  no  objection  to  omission  was  made  in  Circuit  Court; 
Equitable  Life  Assur.  Society  v.  Brown,  187  U.  S.  311,  316,  47  L.  Ed. 
192,  193,  23  Sup.  Ct.  124,  dismissing  writ  of  error  to  Hawaiian  Supreme 
Court  where  no  inherently  Federal  question  involved,  and  where  Ha- 
waiian court  ruling  in  question  involved  accords  with  Supreme  Court; 
Aczel  V.  United  States,  232  Fed.  666,  and  United  States  v.  Aczel,  219 
Fed.  930,  931,  933,  both  holding  conspiracy  to  deprive  citizen  of  right 
to  vote  for  members  of  Congress  or  to  serve  on  election  boards  when 
such  member  is  to  be  elected  was  punishable  under  Federal  laws;  Mc- 
Goon  V.  Northern  Pac.  Ry.  Co.,  204  Fed.  1002,  suit  by  shipper  based 
on  injuries  to  property  while  being  carried  in  interstate  commerce  is 
bne  arising  under  Commerce  Act;  Williams  v.  Molther,  198  Fed.  462, 
117  C.  C.  A.  220,  holding  suit  for  deprivation  of  right  to  pilot's  license 
involved  damages  which  might  be  sufficient  to  give  jurisdiction  to  Fed- 
eral court;  Felix  v.  United  States,  186  Fed.  689,  108  C.  C.  A.  503, 
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holding  section  5508,  Revised  Statntes,  applied  to  conspiracy  to  intimi- 
date voters  for  members  of  Congress;  Smith  v.  Detroit  etc.  R.  Co., 
175  Fed.  507,  holding  Federal  jurisdiction  of  suit  under  Employers'  lia- 
bility Act  was  sustainable  as  depending  on  construction  of  act;  Cound 
V.  Atchison  etc.  Ry.  Co.,  173  Fed.  531,  holding  suit  under  Employers' 
Liability  Act  of  1908  was  within  jurisdiction  of  Circuit  Court  where 
requisite  amount  involved;  Brickhouse  v.  Brooks,  165  Fed.  543,  Federal 
court  has  jurisdiction  of  action  for  damages,  laid  in  excess  of  two 
thousand  dollars,  for  wrongful  refusal  of  plaintiff's  vote  for  member 
of  Congress;  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162 
Fed.  605,  89  C.  C.  A.  361,  holding  Fed^al  court  had  jurisdiction  of 
suit  by  railroad  to  recover  lands  claimed  as  right  of  way  under  United 
States  grant  which  defendant  claimed  was  forfeited;  dissenting  opinion 
in  United  States  v.  Mosley,  238  U.  8.  393,  59  L.  Ed.  1359,  35  Sup.  Ct. 
904,  majority  holding  section  19  of  Criminal  Code  applied  to  elections 
for  members  of  Congress;  dissenting  opinion  in  Giles  v.  Harris,  189 
U.  S.  492,  498,  47  L.  Ed.  914,  916,  23  Sup.  Ct.  648,  majority  holding 
absence  of  averment  of  jurisdictional  amount  in  Circuit  Court  cannot 
be  objected  to  on  appeal  where  no  objection  made  below;  Atwater  v. 
Hassett,  27  Okl.  311,  111  Pac.  810,  and  State  ex  rel.  McGrael  ▼.  Phelps, 
144   Wis.  49,  35  L.  R.  A.  (N.  S.)  853, 128  N.  W.  1059,  both  arguendo. 

Distinguished  in  Pope  v.  WiUiams,  193  U.  S.  633,  48  L.  Ed.  822,  24 
Sup.  Ct.  573,  upholding  Md.  Laws  1902,  e.  133,  requiring  person  com* 
ing  into  State  to  make  declaration  of  intention  to  become  citizen  and 
resident  before  registering  as  voter;  Giles  v.  Teasley,  193  U.  S.  166, 
48  L.  Ed.  661,  24  Sup.  Ct.  359,  Federal  Supreme  Court  without  juris- 
diction to  review  judgment  in  action  against  State  board  of  registrars 
for  refusing  to  allow  negro  to  register;  Anthony  v.  Burrow,  129  Fed. 
788,  Federal  court  of  equity  cannot  enjoin  State  officers  from  issuing 
certificate  of  nomination  to  congressional  candidate. 

Civil  liability  for  preventing  exercise  of  right  to  vote.    Note,  20 
Ann.  Oa&  1009^  1014. 

185  XT.  S.  495-499,  46  J*.  Ed.  1008,  22  Sap.  Ot.  761,  UKITED  STATES  ▼. 
OOPPEB  QX7EEN  MIKIKO  CO. 

Wheie  bill  of  exceptions  does  not  show  that  it  contains  all  the  evi- 
dence, it  cannot  be  presomed,  for  purpose  of  reversal,  that  there  was  no 
evidence  on  which  verdlet  might  not'  bare  been  rigbtf  nlly  based. 

Approved  in  Slye  v.  Guerdrum,  29  App.  D.  C.  553,  following  rule; 
Arizona  etc.  Ry.  Co.  v.  Clark,  207  Fed.  821,  125  C.  C.  A.  305,  refusal 
to  admit  deposition  is  not  reviewable  where  deposition  is  not  included 
in  record;  Rockwell  v.  Capital  Traction  Co.,  25  App.  D.  C.  110,  holding 
bill  of  exceptions  sufficiently  showed  it  contained  all  evidence. 
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185  TT.  8.  409^04,  46  I..  Bd.  1010,  22  Snp.  Oi.  763,  SOUTHWESTEBN  COAL 
CO.  ▼.  McB&IDE. 

Act  of  June  28,  1898,  did  not  oporate  to  deprive  lessors  of  ooal  mines 
in  Choctaw  Nation  of  royalties  due  for  coal  mined  under  valid  leases  prior 
to  passage  of  act. 

Approved  in  Holt  v.  Henley,  232  U.  S.  640,  58  L.  Ed.  772,  34  Sup.  Ct. 
459,  holding  amendment  of  1910  to  bankruptcy  laws  giving  trustee 
right  of  creditor  holding  lien  should  not  be  construed  to  impair  exist- 
ing rights ;  United  States  v.  Schofield  Co.,  182  Fed.  243,  United  States 
V.  United  States  FideUty  etc.  Co.,  80  Vt.  97,  66  Atl.  814,  and  United 
States  Fidelity  etc.  Co.  v.  United  States,  209  U.  S.  314,  52  L.  Ed.  807, 
28  Sup.  Ct.  537,  all  holding  act  of  Congress  of  1905  relating  to  suit 
on  bonds  of  contractor  with  United  States  did  not  affect  actions  on 
rights  accrued  prior  to  passage;  Bartlett  v.  MacDonald,  17  Ariz.  195, 
149  Pac.  752,  amendment  to  statute  relating  to  organization  of  road 
districts  held  not  to  abolish  road  district  already  legally  established; 
Casey  v.  Bingham,  37  Okl.  490,  132  Pac.  665,  holding  statute  declaring 
void  deeds  made  in  pursuance  of  contracts  entered  into  by  Indians 
prior  to  removal  of  restriction  on  alienation  did  not  affect  deeds  exe- 
cuted prior  to  passage. 

Right  to  cut  timber  on  publie  land.    Note,  70  L.  B.  A«  905* 

185  TT.  8.  505-514,  46  L.  Ed.  1012,  22  Sup.  Ot.  758,  McFABDIK  ▼.  EVANS- 
SNTOEBr-BUEL  CO. 

Indiana  statute  validating  chattel  mortgages  theretofore  recorded  In 
judicial  district  where  property  situated  Is  valid  as  against  creditor  of  mort- 
gagor who  has  attached  property  mortgaged. 

Approved  in  Lears  v.  Seaboard  Air  Line  Ry.  Co.,  3  Ga.  App.  621, 
60  S.  E.  346,  holding  statute  providing  that  wages  of  nonresidents 
earned  outside  of  State  shall  not  be  subject  to  attachment  in  State, 
rendered  ineffective  attachment  levied  but  not  brought  to  judgment; 
Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  8,  Ann.  Oas. 
1917A,  145,  107  N.  E.  430,  holding  statute  changing  attachment  law 
not  retroactive ;  Lufkin  v.  Lufkin,  182  Mass.  479,  65  N.  E.  841,  uphold- 
ing Stats.  1895,  c.  427,  providing  that  death  of  former  husband  or  wife 
shall  validate  subsequent  marriage  of  other  where  third  person  acted 
in  good  faith;  Weston  v.  J.  L.  Roper  Lumber  Co.,  160  N.  C.  268,  75 
S.  E.  802,  construing  statute  providing  for  validation  of  r^istration 
of  deeds;  Mottu  v.  Davis,  151  N.  C.  243,  65  S.  E.  972,  statute  provid- 
ing courts  shall  not  have  jurisdiction  of  action  on  judgment  on  contract 
for  "futures"  is  valid  as  applying  to  judgment  already  sued  on;  North- 
em  Pacific  Ry.  Co.  v.  Concannon,  75  Wash.  600,  135  Pac.  655,  holding 
act  of  Congress  validating  certain  prior  alienations  of  portions  of 
Northern  Pacific  right  of  way  did  not  operate  to  prevent  subsequent 
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adverse  possession  ripening  into  title;  National  Live  Stoek  Commission 
Co.  V.  Taliaferro,  20  Okl.  182,  93  Pac.  986,  arguendo. 

Miscellaneons.  Cited  in  Graham  v.  Great  Falls  Water  Power  ete.  Co., 
30  Mont  400,  76  Pac.  810,  plaintiff  failing  to  make  declaration  of  home- 
stead or  pay  fees  cannot  maintain  suit  to  have  bona  fide  purchaser  of  pre- 
emption declared  his  trustee  on  ground  of  his  contest  of  original  entiy. 


NOTES 
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186  UNITED  STATES. 


186  TT.  8.  1-^4,  46  Ii.  Ed.  1027,  22  Sup.  Ct  731,  THB  STEAMSHIP  8T7BIA 
▼.  MOBOAN. 

Master  of  ship  about  to  sail  to  belligerent  coimtry,  on  learning  war 
baa  broken  oat  is  Jnstlfled  in  relanding  and  warebousing  contraband  of  war. 

Approved  in  The  Kronprinzessin  Cecilie,  228  Fed.  954,  963,  holding 
master  of  German  vessel  sailing  via  English  port  was  justified  in.  return- 
ing to  New  York  on  learning  of  outbreak  of  war;  The  Athanasios,  228 
Fed.  560,  holding  Greek  vessel  chartered  in  United  States  was  released 
by  being  requisitioned  by  King  of  Greece  before  proceeding  to  loading 
dock ;  The  City  of  Boston,  169  Fed.  266,  holding  vessel  not  liable  for  errors 
of  judgment  of  master  in  landing  passengers  when  in  peril;  Birt  etc.  v. 
Hardie,  132  Fed.  67,  shipmaster  justified  in  refusing  to  receive  goods 
which  might  injure  other  goods,  without  indemnity,  notwithstanding  pro- 
visions of  charter-party. 

Distinguished  in  Balfour,  Guthrie  &  Co.  v.  Portland  etc.  S.  S.  Co.,  167 
Fed.  1015,  holding  exemption  of  carrier  in  case  of  loss  by  arrest  or  re- 
straint made  during  war  contemplated  actual  seizure,  and  did  not  justify 
repudiation  because  of  danger  of  seizure. 

186  XT.  S.  24-82,  46  Ii.  Ed.  1089,  22  Sup.  Ot  744,  MONTANA  lONINO  CO. 
▼.  ST.  LOUIS  MINING  it  M.  OO. 

Writs  of  error  to  Judgment  which  had  ceased  to  be  final  must  be  dis- 
missed. 

Approved  in  Empire  State-Idaho  etc.  Co.  v.  Bunker  Hill  etc.  Co.,  121 
Fed.  975,  58  C.  C.  A.  311,  holding  reversal  of  part  of  judgment  upon 
cross-writs  of  error  is  reversal  of  whole. 

Judgment  is  rendered  inoperative  by  subsequent  judgment. 
Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  147  Fed.  906, 
78  C.  C.  A.  33,  decisions  rendered  inoperative  by  subsequent  judgment, 
but  allowed  to  stand,  become  law  of  case. 
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Miscellaneous.  Cited  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co., 
183  Fed.  61,  105  C.  C.  A.  343,  referring  historically  to  principal  case. 

186  TT.  8.  83H18,  46  Ii.  Ed.  1042,  22  Sop.  Ot.  770,  KMHHKIMKK  ▼.  NEW 
OKLBANa 

Certiflcate  under  section  6  of  Act  of  1891  should  contain  proper  state- 
ment of  facts  on  which  question  of  law  arises. 

Approved  in  Stratton's  Independence  v.  Howbert,  231  U.  S.  422,  58 
L.  Ed.  295,  34  Sup.  Ct.  136,  holding  review  limited  to  question  certified. 

If  assignors  of  chose  in  action  could  have  sued  in  Federal  court  when 
suit  was  brought,  it  is  Immaterial  whetiier  they  could  have  done  so  when 
assignment  was  made. 

Approved  in  Noyes  v.  Crawford,  133  Fed.  797,  and  Emsheimer  v.  New 
Orleans,  119  Fed.  1019,  56  C.  C.  A.  189,  both  reaffirming  rule;  Farr  v. 
Hobe-Peters  Land  Co.,  188  Fed.  16, 110  C.  C.  A.  160,  holding  citizenship 
of  intermediate  assignees  of  chose  in  action  did  not  affect  jurisdiction  of 
suit  on  assigned  chose;  Stimson  v.  United  Wrapping  Machine  Co.,  156 
Fed.  299,  where  assignor  could  have  sued  in  Circuit  Court,  assignee  can 
sue  in  such  court  of  district  where  he  resides,  or  where  defendant  re- 
sides, if  requisite  diversity  of  citizenship  exists ;  Moore  Bros.  Glass  Co.  v. 
Drevet  Mfg.  Co.,  154  Fed.  739,  holding  original  owner,  entitled  to  sue  in 
Federal  court,  resumed  such  right  on  reassignment  to  him;  Mutual  Life 
Ins.  Co.  v.  Blair,  130  Fed.  975,  court  of  equity  may  retain  jurisdiction 
once  rightly  acquired  of  action  to  cancel  insurance  polioyi  notwithstand- 
ing death  of  assured  before  answer. 

186  XT.  S.  49-70,  46  Ii.  Ed.  1049,  22  Sup.  Ot.  786,  McOIaAXJOHBT  V.  DEIOKO. 

Trial  of  ofllcers  of  volunteers  by  court-martial  composed  entirely  of 
officers  of  regular  army  is  iUegaL 

Approved  in  United  States  v.  Brown,  206  U.  S.  243,  51  L.  ISd.  1046,  27 
Sup.  Ct.  620,  holding  officer  of  regular  army  on  indefinite  leave  of  absence 
to  accept  volunteer  commission  is  not  competent  to  sit  on  court-martial 
to  trv  volunteer  officer. 

Distinguished  in  Utz  &  Dunn  Co.  v.  Regulator  Co.,  213  Fed.  319,  130 
C.  C.  A.  17,  holding  judgment  not  void  when  rendered  by  judge  who  had 
slight  interest  in  cause  where  neither  party  objected;  In  re  Brodie,  128 
Fed.  671,  63  C.  C.  A.  419,  holding  whether  local  law  is  possible  of  ascer- 
tainment is  question  for  court-martial. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Oaa.  446. 

Right  of  prisoner  to  discharge  on  habeas  corpus  after  commitment 
and  before  trial.    Note,  100  Am.  St  Bep.  30. 

Waiver  of  objection  to  disqualified  judge.    Note,  10  Ann.  Oas.  970. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Oas.  52. 
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186  XX.  S.  70-96»  46  lu  Ed.  1068,  22  8lip.  Ot.  747»  E.  BEMENT  h  SONS  T, 
NATIONAL  HABBOW  CO. 

Sairreme  Ooart  on  writ  of  error  from  State  court  is  concladed  by  flnd- 
ingB  of  fact  made  in  suit  in  eguity  as  well  as  in  action  at  law. 

Approved  in  Kaufman  v.  Treadway,  195  U.  S.  273,  49  L.  Ed.  192,  25 
Sap.  Ct.  33,  questions  of  fact  determined  by  verdict  of  jury  in  State 
court  not  open  to  review  in  United  States  Supreme  Court;  Jenkins  v. 
Neff,  186  U.  8.  235,  46  L.  Ed.  1142,  22  Sup.  Ct.  907,  holding  finding  of 
fact  by  State  court  is  conclusive  upon  Supreme  Court ;  Thayer  v.  Spratt, 
189  U.  S.  353,  47  L.  Ed.  849,  23  Sup.  Ct.  579,  holding  upon  writ  of  error 
to  State  court.  Supreme  Court  cannot  review  decision  on  ground  that  it 
is  against  evidence;  Chicago  etc.  Ry.  Co.  v.  Swanger,  157  Fed.  789,  and 
St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  340,  both  holding  decision  of 
State  court  reviewable  only  on  writ  of  error. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  578. 

One  sued  on  contract  may  set  up  in  defense  that  it  ia  in  violation  of 
act  of  Congress. 

Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co., 
212  U.  S.  265,  53  L.  Ed.  506,  29  Sup.  Ct.  280,  applying  rule  in  holding 
void  contract  in  regard  to  combination  of  wall  paper  manufacturers; 
Waters  v.  Pearson,  39  App.  D.  C.  17,  married  woman  may  defend  action 
for  rent  reserved  in  lease  under  seal  on  ground  that  she  contracted  as 
surety  in  violation  of  statute. 

Distinguished  in  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  85 
Kan.  225,  116  Pac.  905,  holding  fact  that  plaintiff,  seeking  damages  for 
wrongful  suspension  of  transfer,  was  member  of  unlawful  combination 
did  not  prevent  recovery  where  service  suspended  was  not  necessai^  part 
of  such  •combination. 

Patent  laws  are  designed  to  promote  progress  of  useful  arts. 
Approved  in  National  Phonograph  Co.  v.  Schlegel,  128  Fed.  735,  64 
C.  C.  A.  594,  upholding  contract  requiring  vendee  of  patent  not  to  sell 
below  agreed  price  nor  to  sell  to  anyone  who  would  not  agree  to  main- 
tain price ;  General  Electric  Co.  v.  Wise,  119  Fed.  924,  holding  if  patent  is 
valid,  owner  thereof  has  right  to  injunction  to  protect  exclusive  enjoy- 
ment. 

Patentee  has  ezcluslYe  right  to  use  patent;  he  may  reserve  it  for  him- 
self, or  suppress  it,  or  permit  others  to  use  it. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210 
U.  S.  425,  52  L.  Ed.  1131,  28  Sup.  Ct.  748,  holding  injunction  against 
infringement  of  patent  could  not  be  denied  on  ground  of  owner's  non- 
user;  Brennan  &  Co.  v.  Dowagiac  Mfg.  Co.,  162  Fed.  478,  89  C.  C.  A.  392, 
holding  infringer  chargeable  with  profits  made  on  sales,  regardless  of 
whether  plaintiff  would  have  made  them;  Fuller  v.  Berger,  120  Fed.  277, 
65  L.  R.  A.  381,  56  C.  C.  A.  588,  holding  nonuse  of  patent  is  no  defense 
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in  equity  for  infringement;  Swindell  v.  Yonngstown  Sheet  ft  Tabe  Co., 
230  Fed.  442,  arguendo. 

Sherman  Anti-tmat  Act  doea  not  apply  to  reatrictiona  on  sale  of  patent 
rights. 

Approved  in  National  Phonograph  Co.  ▼.  Schlegel,  128  Fed.  735,  64 
C.  C.  A.  594,  upholding  contract  requiring  vendee  of  patent  not  to  sell 
below  agreed  price  nor  to  sell  to  anyone  who  would  not  agree  to  main* 
tain  price. 

The  object  of  the  patent  laws  is  monopoly,  and  conditions  not  in  nature 
illegal,  imposed  hy  patentee  and  agreed  to  by  licensee  to  make,  use  or  sell 
the  article  will  be  upheld.  A  license  agreement  for  the  manufacture  and 
sale  of  a  patented  harrow  considered  and  held  valid,  and  not  in  violation  of 
anti-trust  laws. 

Approved  in  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S. 
40,  67  If.  Ed.  114,  33  Sup.  Ct.  9,  holding  trade  agreement  to  use  patent 
which  controlled  output  and  price  of  all  goods  made  by  users  of  patent 
was  illegal;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  15,  27,  28,  29,  30,  41,  Ann. 
Caa.  1913D,  880,  56  L.  Ed.  651,  655,  656,  657,  668,  32  Sup.  Ct.  364,  license 
restriction  on  sale  of  patented  article  that  it  be  used  only  in  connection 
with  certain  unpatented  articles  made  by  vendor  held  valid,  and  breach 
thereof  constituted  infringement ;  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  66,  94,  Ann.  Oaa.  1912D,  734,  34  L.  R.  A.  (N.  S.)  834,  65  L.  Ed.  647, 
658,  31  Sup.  Ct.  502,  upholding  decree  dissolving  Standard  Oil  Corpora- 
tion as  monopoly;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  k  Sons  Co.,  220 
U.  S.  400,  401,  65  L.  Ed.  516,  31  Sup.  Ct.  376,  holding  agreements  between 
dealers  having  purpose  of  fixing  price  of  medical  preparations  and  de- 
stroying competition  was  void;  Cincinnati  etc.  Packet  Co.  v.  Bay,  200 
U.  S.  185,  50  L.  Ed.  433,  26  Sup.  Ct.  208,  upholding  contract  of  sale  re- 
quiring temporary  withdrawal  of  seller ;  Board  of  Trade  v.  Christie  Grain 
etc.  Co.,  198  U.  S.  262,  49  L.  Ed.  1040,  26  Sup.  Ct.  637,  contracts  with 
telephone  companies  so  far  as  they  limit  communication  of  what  need  not 
be  communicated  to  anyone,  attempt  no  monopoly;  United  States  v. 
Motion  Picture  Patents  Co.,  225  Fed.  805,  806,  holding  combination  of 
motion-picture  producers  and  importers,  owning  various  patents  used  in 
trade,  restricting  sale  of  films  to  members  was  invalid  under  Anti-trust 
Act;  American  Oraphophone  Co.  v.  Boston  Store  of  Chicago,  225  Fed. 
786,  787,  789,  holding  patentee,  on  sale  of  patented  article,  could  by  eon- 
tract  require  his  immediate  vendee  to  observe  price  restrictions  on  re- 
sale; Ford  Motor  Co.  v.  Union  Motor  Sales  Co.,  225  Fed.  374, 379,  contract 
held  to  be  one  of  sale  and  not  of  right  to  sell,  and  on  full  payment 
machine  proved  beyond  power  to  ^  selling  price  thereafter;  Patterson 
V.  United  States,  222  Fed.  646,  138  C.  C.  A.  123,  holding  patentee  had 
right  of  making,  using  and  selling  patented  article  and  right  to  exclude 
others  therefrom;  United  States  v.  Keystone  Watch  Case  Co.,  218  Fed. 
514,  agreement  with  jobbers  purchasing  patented  watches  as  to  resale 
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priee  tipbeld,  but  attempt  to  fix  -price  for  retailer  by  notice  on  box  is 
ineffectual;  Robert  H.  Ingersoll  &  Bro.  v.  McColl,  204  Fed.  148^  149,  re- 
strictions on  priee  of  patented  watebes  by  notice  on  box  are  void ;  United 
States  y.  New  Departure  Mfg.  Co.,  204  Fed.  113,  upholding  indictment 
under  Anti-trust  Act  charging  that  feigned  licenses  were  issued  by  owner 
of  basic  patent  to  defendants  for  purpose  of  effectuating  plan ;  Winches- 
ter Repeating  Arms  Co.  v.  Olmsted,  203  Fed.  495, 121  C.  C.  A.  615,  hold- 
ing where  patented  guns  were  sold  under  contract  for  resale  at  fixed 
price,  dealer  with  knowledge  of  such  fact  selling  same,  at  lower  price  is 
chargeable  with  infringement;  In  re  Kay-Tee  Film  Exch.,  193  Fed.  145, 
146,  holding  maker  of  moving-picture  films  under  patent,  on  leasing  films 
to  exchange  retained  title,  and  could  recover  films  leased  more  than  four 
months  before  bankruptcy  of  lessee;  Darius  Cole  Transp.  Co.  v.  White 
Star  Line,  186  Fed.  65,  68,  108  C.  C.  A.  165,  sale  of  business  and  good- 
will with  agreement  not  to  compete  with  purchaser  held  not  within  Anti- 
trust Act ;  Dittgen  v.  Racine  Paper  X^ods,  181  Fed.  392,  holding  maker 
of  patented  gas  tank  could,  by  notice  thereon,  limit  right  to  refill  same 
to  authorized  persons;  Crown  Cork  etc.  Co.  v.  Brooklyn  Bottle  Stopper 
Co.,  172  Fed.  230,  and  Crown  Cork  etc.  Co.  v.  Standard  Brewery,  174  Fed. 
258,  both  upholding  contract  of  owner  of  patent  with  buyer  of  patented 
machine  that  it  be  used  only  in  connection  with  articles  made  by  owner; 
National  Fireproofing  Co.  v.  Mason  Builders'  Assn.,  169  Fed.  263,  26 
L.  R.  A.  (N.  8.)  148,  94  C.  C.  A.  535,  holding  agreement,  invalid  as 
creating  monopoly  in  restraint  of  trade,  did  not  give  right  of  action  to 
third  persons  for  injuxy  sustained,  or  afford  ground  for  enjoining 
threatened  injury;  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.,  166  Fed. 
556,  557,  559,  holding  contract  of  makers  of  door  checks  to  limit  trade 
of  each  to  article  of  his  own  invention,  made  to  destroy  competition,  with 
provision  for  pooling  profits,  was  in  violation  of  An ti -trust  Act;  Rubber 
Tire  Wheel  Co.  v.  Milwaukee  R.  W.  Co.,  154  Fed.  361,  362,  83  C.  C.  A. 
336,  holding  requirement  by  patentee  that  licensee  join  with  other 
licensees  in  pool  to  control  prices  of  output  was  not  in  violation  of  Anti- 
trust Act ;  John  D.  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  27,  34,  36,  12 
L.  R.  A.  (N.  8.)  135,  82  C.  C.  A.  158,  holding  contracts  between  maker  of 
medicine  by  secret  formula  and  dealers  therein  to  maintain  retail  price, 
was  illegal;  CiUey  v.  United  States  Shoe  Mach.  Co.,  152  Fed.  729,  com- 
plaint luider  Anti-trust  Act  alleging  monopoly  by  contracts  relating  to 
patents  for  shoe-making  machinery  held  insufficient;  Dr.  Miles  Medical 
Co.  V.  Jaynes  Drug  Co.,  149  Fed.  842,  upholding  contracts  to  control  sale 
of  article  manufactured  under  secret  formula;  A.  B.  Dick  Co.  v.  Henry, 
149  Fed.  427,  428,  one  who  induces  licensee  of  patented  article  to  violate 
license  restriction  is  contributory  infringer;  Robert  H.  Ingersoll  ft  Bro. 
V.  Snellenberg,  147  Fed.  524,  upholding  right  of  patentee  to  control  future 
sale  of  patented  article;  United  States  Fastener  Co.  v.  Meyers,  145  Fed. 
537,  fact  that  article  patented  has  never  been  manufactured  or  sold  does 
Aot  justify  infringement;  Hartman  v.  John  D.  Park  &  Sons  Co^  145  Fed. 
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366,  371,  right  of  patentee  to  control  future  trade  by  contract  not  de- 
rived from  statute,  but  exists  by  common  law ;  New  Jersey  Patent  Co.  v. 
Schaef  er,  144  Fed.  438,  violation  of  provision  conceming  sale  at  minimum 
price,  with  knowledge  of  restriction,  is  infringement ;  Hadley-Dean  Plate 
Glass  Co.  V.  Highland  Glass  Co.,  143  Fed.  244,  74  C.  C.  A.  462,  contract 
for  sale  of  glass  by  combination  formed  to  restrain  interstate  commerce 
not  invalidated  by  Anti-trust  Act,  contract  being  collateral  to  combination 
arrangement;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co., 
142  Fed.  536,  537,  determining  conditions  that  attach  to  patent  monop- 
oly; Dr.  Miles  Medical  Co.  v.  Piatt,  142  Fed.  609,  610,  in  action  to 
prevent  infringement,  that  complainant  has  entered  into  unlawful  com- 
bination to  control  his  patent  is  inmuiterial;  Hoe  v.  Miehle  Printing  etc. 
Co.,  141  Fed.  115,  fact  that  no  machine  has  ever  been  shown  to  work 
successfully  under  patent  does  not  prevent  owner  from  restraining  in- 
fringement; Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  190,  192,  193,  com- 
bination of  owners  of  copyrights  to  restrain  trade  and  comm^ce  in  books, 
violates  Anti-trust  Act;  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  170,  179, 
180,  printed  notice  placed  in  copyrighted  book  by  publishers  fixing  price 
does  not  constitute  license  agreement;  Cortelyou  v.  Chas.  Enen  Johnson 
&  Co.,  138  Fed.  114,  115,  upholding  right  of  patentee  to  enjoin  violation 
of  restrictive  agreement  as  to  use  of  license ;  Rupp  &  Wittgenf eld  Co.  v. 
Elliott,  131  Fed.  731,  65  C.  C.  A.  544,  owner  of  patent  to  fasten  buttons 
on  shoes  may  restrict  use  of  invention  to  purchasers  of  wire  from  him ; 
National  Phonograph  Co.  v.  Schlegel,  128  Fed.  735,  64  C.  C.  A.  694,  sus- 
taining contract  requiring  vendee  of  patent  not  to  sell  below  certain  price 
nor  to  others  who  would  not  agree  to  do  likewise;  United  States  Consol. 
etc.  Raisin  Co.  v:  GrifQn  etc.  Co.,  126  Fed.  368,  369,  61  C.  C.  A.  334, 
upholding  contracts  by  which  number  of  similar  patents  were  conveyed 
by  owner  to  same  person  to  keep  up  patent  monopoly;  Victor  Talking 
Mach.  Co.  V.  The  Fair,  123  Fed.  426,  61  C.  C.  A.  68,  holding  owner  of 
patent  has  right  to  regulate  sale  price  of  article  and  those  knowingly 
violating  same  are  infringers ;  General  Electric  Co.  v.  Wise,  119  Fed.  924, 
holding  violation  of  Sherman  anti-trust  law  by  owner  of  patent  does  not 
justify  infringement  of  patent ;  Edison  Phonograph  Co.  v.  Pike,  116  Fed. 
865,  867,  sustaining  restriction  in  license  that  vendee  should  not  sell 
below  certain  price  nor  sell  to  one  who  would,  violation  to  forfeit  license ; 
Orogan  v.  Chaffee,  156  Cal.  614,  105  Pac.  747,  contract  between  retailers 
and  manufacturer  by  secret  process  to  maintain  retail  price  is  not  void 
as  in  restraint  of  trade;  In  re  Opinion  of  the  Justices,  193  Mass.  611, 
613,  616,  81  N.  E.  145,  146,  148,  holding  State  had  power  to  prohibit 
licensees  and  owners  of  patents  from  leasing  patented  machines,  by  con- 
tract prohibiting  lessee  from  obtaining  from  others  similar  machines  for 
same  purpose  during  existence  of  lease ;  State  v.  Creamery  Package  Mfg. 
Co.,  110  Minn.  436, 136  Am.  St  Rep.  514, 126  N.  W.  130,  quaere,  whether 
patentee  has  right  to  extend  monopoly  of  patent  by  combining  with  other 
patentees  in  violation  of  statute  designed  to  prevent  combinations  in 
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restraint  of  trade;  State  v.  Doluth  Board  of  Trade,  107  Minn.  534,  23 
L.  K  A.  (N.  S.)  1260,  121  N.  W.  406,  holding  rule  of  Duluth  board  of 
trade  fixing  commissions  for  trading  in  grain  did  not  violate  State  anti- 
trust law;  Butterick  Pub.  Co.  v.  Rose,  141  Wis.  538, 124  N.  W.  649,  con- 
tract by  which  agent  agrees  not  to  sell  any  other  than  patented  patterns 
during  life  of  contract  is  not  in  restraint  of  trade;  Clark  Co.  v.  Rice,  127 
Wis.  460,  106  N.  W.  235,  promissory  note  given  on  sale  of  patent  right 
not  subject  to  local  restrictions;  dissenting  opinion  in  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.,  150  Fed.  744,  747,  80  C.  C.  A.  407, 
majority  holding  that  nonuse  does  not  preclude  owner  from  right  to 
protection  from  infringement;  dissenting  opinion  in  Cortelyou  v.  Chas. 
Eneu  Johnson  &  Co.,  145  Fed.  937,  76  C.  C.  A.  455,  majority  holding  doc- 
trine of  contributory  infringement  must  be  confined  to  articles  inducing 
infringement;  State  v.  Coyle,  7  Okl.  Cr.  86,  122  Pac  259,  arguendo. 

Distinguished  in  Bauer  v.  O'Donnell,  229  U.  S.  14,  Ann.  Gas.  1915A, 
150,  50  Ifc  K  A.  (N.  S.)  1185,  57  L.  Ed.  1045,  33  Sup.  Ct.  616,  holding 
where  transfer  of  patented  article  was  complete,  attempt  to  reserve  right 
to  ^  selling  price  was  futile;  Bobbs-Merrill  Co.  ▼.  Straus,  210  U.  S.  343, 
52  L.  Ed.  1090,  28  Sup.  Ct.  722,  holding  notice  in  copyrighted  book  that 
sale  at  other  than  specified  price  will  be  treated  as  infringement  was 
ineffectual  against  one  not  bound  by  contract;  Cortelyou  v.  Charles  Eneu 
Johnson  &  Co.,  207  U.  S.  199,  52  L.  Ed.  168,  28  Sup.  Ct.  105,  holding 
defendant  selling  ink  to  vendee  of  patented  printing  machine,  sold  under 
restriction  that  it  should  be  used  only  with  ink  made  by  patentee,  was 
not  chargeable  with  contributory  infringement,  in  absence  of  notice  of 
restriction,  if  such  was  valid ;  Free  Sewing  Mach.  Co.  v.  Bry-Block  Mer- 
cantile Co.,  204  Fed.  635,  holding  patentee  selling  and  receiving  payment 
could  not  fix  reselling  price  by  notice  on  patented  article ;  United  States 
V.  Kellogg  Toasted  Com  Flake  Co.,  222  Fed.  728,  729,  730,  Ann.  Gas. 
1916A,  78,  holding  manufacturer  could  not,  under  Anti-trust  Act,  in 
making  absolute  sale  of  its  product  to  jobber,  though  in  patented  car- 
tons, control  price  on  sale  by  jobber,  or  retailer;  United  States  v.  United 
Shoe  Mach.  Co.,  222  Fed.  354,  356,  holding  owner  and  maker  of  patents 
for  substantially  all  shoe  machinery  who  leased  same  to  manufacturers 
for  long  term  was  not  "combination  in  restraint  of  trade'';  Waltham 
Watch  Co.  V.  Keene,  202  Fed.  237,  238,  holding  maker  of  patented  article 
selling  and  receiving  full  price  could  not  attach  to  sale  contract,  condition 
fixing  resale  price,  so  as  to  make  purchaser  at  lower  price  an  infringer; 
Fonotipid  Limited  v.  Bradley,  171  Fed.  959,  holding  agreement  of  com- 
peting manufacturers  to  maintain  prices  was  not  within  prohibition  of 
Anti-trust  law ;  Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  148 
Fed.  23,  25,  28,  combination  of  manufacturers  to  restrain  competition  in 
manufacture  and  sale  of  their  products  not  entitled  to  beneficent  rule  of 
patent  law;  A.  B.  Dick  Co.  v.  Roper,  126  Fed.  967,  holding  sale  of  sup- 
plies for  use  on  patented  machine  bearing  label  stating  sale  under  license 
XVni— 70 
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requiring  certain  kind  of  ink  does  not,  without  proof,  warrant  injunction ; 
Victor  Talking  Mach.  Co.  v.  The  Fair,  118  Fed.  610,  holding  manufacturer 
selling  patented  article  to  jobber  without  restriction  cannot  by  notice 
posted  on  such  article  render  selling  thereof  below  certain  price  an  in- 
fringement; United  Shoe  Mach.  Co.  t.  La  Chapelle,  212  Mass.  480,  481, 
482,  Ann.  Gas.  1913D,  715,  99  N.  E.  291,  292,  holding  monopoly  of  shoe 
machinery  was  formed  by  combination  among  several  owners  of  patents 
of  competing  devices ;  Straus  v.  American  Piib.  Assn.,  177  N.  Y.  476,  69 
N.  E.  1107,  1108,  holding  invalid  agreement  between  booksellers  not  to 
sell  any  book  copyrighted  or  not  to  any  dealer  who  would  not  maintain 
net  prices;  dissenting  opinion  in  Henry  v.  A,  B.  Dick  Co.,  224  U.  8.  61, 
Ann.  Gas.  191SD,  880,  56  L.  Ed.  669,  32  Sup.  Ct.  364,  majority  holding 
restriction  on  sale  of  patented  article  that  it  be  used  only  in  connection 
with  certain  unpatented  articles  made  by  vendor  held  valid  and  breach 
thereof  constituted  infringement;  dissenting  opinion  in  Straus  v.  Amer- 
ican Publishers'  Assn.,  193  N.  Y.  600,  86  N.  E.  526,  majority  holding 
agreement  between  publishers  of  copyrighted  books  and  others,  to  main- 
tain fixed  prices,  was  not  subject  to  State  statute  against  monopolies. 

What  are  illegal  combinations  within  Sherman  Anti-trust  Act.    Note, 
2  Ann.  Gas.  959. 

Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  L.  K.  A.  713, 
714. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
Note,  Ann.  Gas.  1916A,  84. 

Validity  of  contract  regulating  price  at  which  articles  shall  be  ror 
sold.    Note,  27  L.  E.  A.  (N.  S.)  401. 

186  U.  a  96-113,  46  L.  Ed.  1070,  22  Sup.  Ot.  776,  MUBPH7  ▼.  TTTTBR, 

Ghange  in  members  of  loan  commission  between  filing,  of  petition  for 
mandamus  and  granting  of  writ  against  them  does  not  abate  proceeding, 
the  board  being  a  continuing  body. 

approved  in  Marshall  v.  Dye,  231  U.  S.  255,  58  L.  Ed.  207,  34  Sup.  Ct. 
92,  holding  suit  against  State  board  of  elections  would  be  oontinued 
against  successors  in  office  of  members  when  suit  commenced;  Gou- 
henour  v.  Anderson,  35  Tex.  Civ.  571,  81  S.  W.  105,  county  commissioners 
proper  parties  to  action  after  resignation. 

Authority  of  public  officer  to  complete  bond  issue  after  repeal  of 
statute  authorizing  issue.    Note,  Ann.  Gas.  1916E,  407. 

A  later  act  on  same  subject  covering  same  and  other  provisions  repeals 
earlier. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  125,  47  L.  Ed.  108, 
23  Sup.  Ct.  45,  holding  criminal  prosecution  for  murder  pending  when 
act  creating  Criminal  Code  for  Alaska  was  passed  (1899),  within  "gen- 
eral jurisdiction  of  District  Court.*' 
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AzIioiiA  met  of  1887  creating  "board  of  loan  commlBrtononi  to  refund 
terrttorlal  debt  waa  r^^ealed  by  act  of  Congreea  of  1890  embodyinff  same 
act  In  BubBtanca. 

Approved  in  Honolulu  Rapid  Transit  etc.  Co.  v.  Wilder,  211  U.  S.  142, 
53  L.  Ed.  123,  29  Sup.  Ct.  44,  franchises  granted  by  Hawaiian  government 
between  July  7,  1898,  and  September  28,  1899,  were  not  made  acts  of 
Congress  by  adoption  by  Organic  Act  of  1900,  so  as  to  exempt  them 
from  territorial  taxation;  United  States  v.  Wood,  168  Fed.  442,  holding 
sections  2  and  3  of  Chinese  Exclusion  Act  of  1882  were  repealed  by  pro- 
visions of  act  of  1888  on  same  subject  providing  different  penalty;  Erwin 
V.  State,  116  Tenn.  90,  93  S.  W.  78,  and  Malone  v.  Williams,  118  Tenn. 
463,  121  Am.  St  Rep.  1002,  103  S.  W.  817,  both  holding  statute  entitled 
as  act  to  amend  city  charter,  embodied  new  charter  and  repealed  existing 
charter. 

Distinguished  in  Great  Northern  Ry.  Co.  y.  United  States,  155  Fed.  953, 
84  C.  C.  A.  93,  holding  section  1  of  EUdna  Act  not  rei)ealed  by  Hepburn 
Act. 

Every  word  or  dause  used  in  a  statute  la  presumed  to  have  a  meaning 
of  its  own  Independent  of  otlier  clauses. 

Approved  in  In  re  Toledo  Portland  Cement  Co.,  156  Fed.  87,  construing 
phrase  ^'engaged  in  manufacturing^'  as  used  in  Bankruptcy  Act. 

Wbere  it  baa  been  decided  in  a  former  suit  that  it  was  duty  of  loan 
commiaslon  to  fund  bonds  in  gnestion,  tbey  could  not  set  up  objections  to 
validity  of  bonds  existing  and  known  to  them  when  original  answer  filed 
and  before  former  case  decided. 

Approved  in  Board  of  County  Commrs.  of  Santa  Fe  v.  Territory  of  New 
Mexico,  215  U.  S.  303,  54  L.  Ed.  206,  30  Sup.  Ct.  Ill,  defense  which 
might  have  been  pleaded  to  merits  cannot  be  urged  against  mandamus  to 
enforce  judgment  against  county  for  tax  levy  to  pay  bonds  ^  Yail  v.  Ter- 
ritory of  Arizona,  207  U.  S.  204,  52  L.  Ed.  170,  28  Sup.  Ct.  107  (affirming 
Territory  v.  Vail,  10  Ariz.  142,  85  Pac.  653),  holding  where  county  bonds 
declared  valid  in  suit  in  which  county  was  heard  though  not  party,  ques- 
tion was  not  open  in  subsequent  suit  against  county;  Sherman  v.  Ward, 
9  Ariz.  330,  83  Pac.  357,  holding  decision  of  Supreme  Court  of  United 
States  on  former  trial  was  binding  as  to  all  questions  arising  on  record 
which  may  have  been  decided  therein.  * 

186  U.  a  114-126,  46  Lw  Ed.  1080,  22  Sup.  Ct.  765,  BETEB  y.  LE  FEVEE. 

It  is  duty  of  appellate  court  to  examine  record  and  if  it  finds  that  tbe 
conclusions  are  wholly  unwarranted  by  the  testimony  it  will  set  aside  the 
verdict  and  direct  a  re-ezamlnation. 

Approved  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  309,  50  L.  Ed.  768, 
26  Sup*  Ct.  485,  Federal  Supreme  Court  not  bound  to  accept  conclusions 
of  lower  courts  as  to  facts;  Fischer  v.  Sperl,  94  Minn.  428,  103  N.  W. 
505,  judgment,  notwithstanding  verdict  of  jury  on  question  of  undue 
influence  will  not  be  directed  except  in  very  clear  cases. 
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BiUe  of  Feder  Al  courts  is  tbat  will  of  permm  of  sound  mind  aad  menioiy 
is  not  to  1)0  set  aside  on  evidence  tending  to  tfiow  only  posriLbility  or  sus- 
picion of  undue  Inflnence. 

Approved  in  Kultz  v.  Jaeger,  29  App.  D.  G.  307,  Robinson  ▼.  DuTall, 
*27  App.  D.  C.  644,  Stant  v.  American  Security  etc.  Co.,  23  App. 
D.  0.  29,  Ginter  v.  Ginter,  79  Kan.  739,  22  L.  B.  A.  (N.  8.)  1024, 
101  Pac.  641,  and  In  re  Williams  Estate,  185  Mich.  121,  151  N.  W.  738, 
all  following  rule;  Kennedy  v.  Bates,  142  Fed.  67,  73  C.  C.  A.  237,  apply- 
ing rule  where  heirs  seek  to  set  aside  deed  from  parent  to  favored  child; 
Meyer  v.  Jacobs,  123  Fed.  912,  holding  fact  that  daughter  attendant 
upon  mother  at  time  of  death  had  great  influence  over  her  will  not  war- 
rant setting  aside  will  for  undue  influence;  Madre  v.  Gaskins,  39  App. 
D.  G.  28,  upholding  deed  of  aged  woman  to  companion;  Magaw  v.  Hunt- 
ley, 36  App.  D.  G.  35,  upholding  deed  of  trust  executed  by  aged  woman 
for  missionary  society;  Hoepner  v.  Bell,  35  App.  D.  G.  537,  639,  reversing 
judgment  against  heir  filing  caveat  on  ground  of  undue  influence  for 
error  in  instructions;  Kennedy  v.  Dickey,  100  Md.  164,  68  L.  B.  A.  817, 
59  Atl.  666,  testamentary  capacity  will  be  presumed;  Stewart  v.  Lyons, 
54  W.  Ya.  678,  47  S.  E.  447,  undue  influence  to  avoid  will,  must  overcome 
free  agency  of  testator. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.    Note,  18  AnxL  Gas. 
808,  809. 

186  V.  S.  126-136,  46  L.  Ed.  10e5»  22  8ap.   Ct  740,  FEIiSBNHEID  ▼. 
TTNITED  STATES. 

Congress  may  provide  that  package  of  any  article  wUdi  it  sabjeets 
to  tax  and  on  which  it  requires  stamp  shall  contain  only  article  snbject  to 

tax. 

Approved  in  Rast  v.  Van  Deman  ft  Lewis  Go.,  240  U.  S.  361,  60  L.  Ed. 
688,  36  Sup.  Ct,  376,  upholding  State  license  tax  on  merchants  using 
profit-sharing  coupons  and  trading  stamps;  Ripper  v.  United  States,  178 
Fed.  29,  101  G.  G.  A.  162,  upholding  provision  of  oleomargarine  law  of 
1886  limiting  retail  dealers  to  sale  in  original  stamped  packages  not  ex- 
ceeding ten  pounds;  United  States  v.  Gallant,  177  Fed.  283,  upholding 
statute  making  it  felony  to  refill  cask  of  distilled  spirits  without  de- 
stroying stamps  and  brands  thereon,  though  failure  inadvertent;  State 
V.  Missouri  Pac.  Ry.  Go.,  96  Kan.  626,  162  Pac.  784,  holding  act  of 
Congress  removing  interstate  character  and  protection  from  liquor 
shipped  into  State  to  be  used  in  violation  of  its  laws  was  valid  exercise 
of  commerce  power. 

186  V.  S.  136-142,  46  L.  Ed.  1090,  22  Sup.  Ot  802,  BOWESB  ▼.  UNITED 
STATES. 

Admiralty  decree  disposing  of  counterclaim  bnt  not  passing  on  libel- 
ant's cause  of  action,  Is  not  final  for  purposes  of  appeal. 

Approved  in  Smith  v.  Iverson,  203  U.  S.  586,  51  L.  Ed.  329,  27  Sup.  Gt. 
784,  dismissing  for  want  of  jurisdiction ;  Sheppy  v.  Stevens,  200  Fed.  948, 
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119  C.  C.  A.  330,  holding  judgment  sustaining  demurrer  to  one  of  two 
causes  of  action  not  reviewable  until  issues  of  second  cause  determined; 
Buffalo  Specialty  Co.  v.  Yaneleef ,  217  Fed.  96,  quaere,  whether,  under 
Equity  Rule  30,  decree  dismissing  bill  on  merits,  after  cross-suit  filed, 
was  re^dewable  by  appeal  before  adjudication  of  cross-suit. 

186  V.  8.  14^-163,  46  L.  Ed.  1003,  22  Sup.  Ot.  807,  WABD  y.  JOSUN. 

Where  case  is  tried  by  court  without  Jury,  its  flndingB  are  conclnslTe, 
though  open  to  contention  that  there  was  no  evidence  on  which  they  could 
be  based. 

Approved  in  Lake  v.  Bonynge,  232  U.  S.  715,  68  L.  Ed.  812,  34  Sup.  Ct. 
330,  following  rule ;  Felker  v.  First  Nat.  Bank,  196  Fed.  202, 116  C.  C.  A. 
32,  upholding  findings  where  question  of  lack  of  evidence  to  8upx>ort  them 
not  presented;  Atlantic  Coast  Line  R.  Co.  v.  Interstate  Commerce  Com., 
194  Fed.  458,  holding  in  suit  by  carriers  to  annul  order  lowering  rates, 
whether  there  was  evidence  to  sustain  finding  of  commerce  commission 
was  question  of  law  for  court;  Howe  v.  Parker,  190  Fed.  746,  111 
C.  C.  A.  466,  holding  whether  there  was  evidence  to  sustain,  finding  in 
controversy  before  Land  Department  was  question  of  law,  and  error  in 
decision  giving  patent  to  wrong  party  was  remediable  in  equity;  Union 
County  Nat.  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  712,  103  C.  C.  A.  584, 
holding  question  of  law  whether  evidence  supports  findings  was  properly 
raised  by  each  party  submitting  to  trial  court  declaration  in  his  favor; 
United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.  of  Woodson  County, 
145  Fed.  151,  76  C.  C.  A.  114,  determining  when  sufficiency  of  evidence 
to  sustain  finding  and  judgment  reviewable^  Bamsdall  v.  Waltemeyer, 
142  Fed.  417,  73  C.  C,  A.  615,  where  there  is  special  finding  weight  of 
evidence  not  reviewable;  Eureka  County  Bank  v.  Clarke,  130  Fed.  326, 
64  C.  C,  A.  571,  appellate  court  precluded  from  weighing  evidence  to  de- 
termine if  findings  of  fact  were  justifiq^. 

Stockholder  sued  on  default  judgment  against  corporation  on  ultra 
vires  contract  may  insist  on  invalidity  of  contract. 

Approved  in  George  v.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40,  stock- 
holders having  ratified  contract  of  directors,  not  entitled  to  claim  action 
was  ultra  vires ;  United  States  Savings  &  L.  Co.  v.  Convent  of  St.  Rose, 
133  Fed.  359,  66  C.  C.  A.  416,  where  borrowing  stockholder  which  was  a 
corporation,  received  benefit  from  contract,  it  is  estopped  from  alleging 
contract  was  ultra  vires;  Guaranty  Trust  Co.  v.  North  Chicago  St.  R. 
Co.,  130  Fed.  813,  66  C.  C.  A.  65,  where  extension  of  lease  by  directors 
is  ultra  vires,  stockholders  not  estopped ;  Crissey  v.  Morrill,  125  Fed.  884, 
60  C.  C.  A.  460,  holding  creditor  who  recovered  judgment  against  corpo- 
ration of  several  bonds  may,  in  proceeding  against  stockholder  on  motion, 
show  when  statute  be^ns ;  State  v.  De  Mattos,  88  Wash.  48, 152  Pac.  726, 
holding  consent  judgment  against  city  not  res  adjudicata  as  to  power  to 
consent  thereto. 
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Distinguished  in  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  90,  98  C.  G.  A. 
60,  holding  officers  and  stockholders  of  corporation  are  estopped,  under ' 
facts,  to  deny  authority  of  managing  agent  to  borrow  money  and  secure 
payment  by  conveyance  of  property  of  corporation;  Kipp  v.  Miller,  47 
Colo.  612,  135  Am.  St.  Rep.  236,  108  Pac.  169,  holding  stockholders  of 
State  bank,  which,  ultra  vires,  established  branch  banks  without  capital, 
who  received  dividends,  were  estopped  to  deny  liability  to  creditors  of 
branch  banks;  Henley  v.  Myers,  76  Kan.  729,  738,  17  L.  R.  A.  (N.  S.) 
779,  93  Pac.  170,  173,  holding  statute  providing  method  for  enforcing 
liability  of  stockholders  in  actions  by  receiver  applied  to  stockholders  at 
time  of  enactment;  Johnson  v.  Stebbins  etc.  Realty  Co.,  177  Mo.  601, 
76  S.  W.  1026,  holding  voluntary  grantee  with  knowledge  of  facts  is  privy 
to  judgment  against  grantor  and  cannot  set  up  defenses  thereto;  Rogers 
V.  Stag  Mining  Co.,  185  Mo.  App.  670,  171  S.  W.  679,  holding,  under 
statutes,  stockholders  were  liable  on  judgments  against  corporation  for 
torts. 

Judgment  against  corporations — Effect  of  as  against  stockholder. 
Note,  97  Am.  St.  Rep.  470. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  38  L.  R.  A.  (N.  S.)  911. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
328. 

Supreme  Oourt  cannot  interfere  witb  discretion  of  trial  court  In  deny- 
ing new  triaL 

Approved  in  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  181,  53  L.  Ed. 
464,  29  Sup.  Ct.  270,  following  rule. 

186  V.  S.  153-157,  46  L.  Ed.  1100,  22  Sup.  Ot.  806,  NESBITT  y.  UNITED 
STATES.  • 

Not  cited. 

186  IT.  S.  157-168,  46  !■.  Ed.  1102,  22  Sup.  Cft.  798,  WILZJAMS  ▼.  OAY- 
LORD. 

The  essence  of  construction  is  the  extension  of  the  meaning  of  a  statute 
beyond  its  letter;  and  construction  by  State  court  of  State  statute  win  be 
followed  by  Federal  courts. 

Approved  in  Columbia  Box  Co.  v.  Saucier,  213  Fed.  312,  129  C.  C.  A. 
656,  holding  decision  of  State  court  that  State  statute  abolished  defense 
of  assumption  of  risk  was  binding  on  Federal  court,  though  statute  con- 
tained no  words  expressly  to  that  effect ;  Roberts  etc.  Shoe  Co.  v.  Dower, 
208  Fed.  273,  125  C.  C.  A.  470,  following  State  court's  construction  of 
State  Factory  Act ;  State  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  129  Fed. 
460,  ruling  of  Court  of  Appeals  of  Missouri,  not  being  highest  court  of 
'that  State,  not  binding  on  Federal  court 
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Questions  of  State  law  as  to  whieh  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  433. 

Power  of  State  court  to  declare  purpose  of  State  statute  is  plenary. 
Approved  in  Flanigan  v.  Sierra  County,  122  Fed.  26,  58  C.  C.  A.  340, 
foUowii^g  decisions  of  California  Stipreme  Court  sustaining  constitution- 
ality of  county  tax  ordinances  passed  under  act  of  April  1, 1897 ;  London, 
Paris  etc.  Bank  v.  Aronstein,  117  Fed.  608,  64  C.  C.  A.  663,  holding  trans- 
fer of  shares  by  British  corporation  operating  in  California,  to  citizen 
thereof,  is  governed  by  California  law. 

Mortgage  on  mining  property  in  California  owned  by  foreign  corpora- 
tion is  not  valid  nnlen  ratified  tj  stocklioldeni  in  manner  provided  by 
statute. 

Approved  in  Royal  Consol.  Min.  Co.  v.  Royal  Consol.  Mines,  157  Cal. 
753,  754,  756,  759,  137  Am.  St.  Bep.  166,  110  Pac.  131, 132,  133,  holding 
mortgage  of  mining  property  valid  when  executed  by  director  owning 
two-thirds  of  stock. 

Distinguished  in  In  re  Heffron  Co.,  216  Fed.  647,  648,  holding  New 
York  statute  requiring  authority  from  stockholders  to  mortgage  property 
of  corporation  did  not  apply  to  mortgage  of  property  in  State  of  foreign 
corporation;  Dillon  v.  Myers,  68  Colo.  500, 146  Pac.  271,  upholding  ultra 
vires  mortgage  by  corporation  which  received  proceeds. 

Interference  by  courts  with  internal  affairs  of  foreign  corporation. 
Note,  19  Ann.  Gas.  87. 

186  U.  S.  168-177,  46  Lw  Ed.  1106,  22  Sop.  Ot  796,  LEB  LHJNa  ▼.  PATTEB- 
SON. 

Chinese  Exclusion  Act  is  not  affected  by  treaty. 
Approved  in  Ah  How  v.  United  States,  193  XT.  S.  77,  48  L.  Ed.  622,  24 
Sup.  Ct.  357^  Chinese  treaty  of  1894  does  not  repeal  existing  law  re- 
quiring  Chinese  to  establish  right  to  remain  in  United  States. 

Under  statutes  relating  to  immigration  of  Chinese,  collector  of  port 
at  which  alien  Chinese  seeks  to  land  has  Jurisdiction  over  his  right  to  land, 
and  to  pass  on  evidence  presented  to  establish  it. 

Approved  in  Ex  parte  Wong  Yee  Toon,  227  Fed.  262,  holding  decision 
before  administrative  officers  on  proceedings  for  deportation  of  Chinese 
not  reviewable  by  courts  where  evidence  would  fairly  make  out  charge; 
United  States  v.  Nopoulos,  225  Fed.  658,  holding,  under  act  of  June  29, 
1906,  Federal  court  had  jurisdiction  of  proceeding  to  cancel  certificate 
of  citizenship  issued  by  State  court,  though  right  of  appeal  existed;  Lee 
Leong  v^  United  States,  217  Fed.  49,  133  C.  C.  A.  34,  denying  habeas 
corpus  sought  by  Chinese  ordered  deported,  alleging  hearing  unfair  but 
not  stating  in  what  respect;  United  States  v.  Li  Chiong,  217  Fed.  47, 133 
C.  C.  A.  31,  upholding  decision  of  collector  denying  Chinese  right  to 
land;  United  States  ex  rel.  Gegiow  v.  Uhl,  216  Fed.  575, 131  C.  C.  A.  641, 
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upholding  finding  by  immigi*ation  officers  that  immigrants  were  likely  to 
become  public  charges;  Ex  parte  Gktroia,  205  Fed.  58,  holding  irregu- 
larities in  taking  affidavits  in  deportation  proceedings  did  not  invalidate 
proceedings ;  Frick  v.  Lewis,  195  Fed.  696, 115  C.  C.  A.  493,  and  Prentia 
V.  Sen  Leung,  203  Fed.  28, 121  C.  C.  A.  389,  both  holding  District  Court 
had  no  jurisdiction  to  pass  on  right  of  Chinese  person,  ordered  deported, 
to  remain  where  he  had  fair,  though  summary  opportunity  to  defend; 
United  States  v.  Dolla,  177  Fed.  105,  21  Ann.  Oas.  665, 100  C.  C.  A.  521, 
holding  naturalization  proceeding  was  not  reviewable  by  Circuit  Court 
of  Appeals ;  Wong  Sang  v.  United  States,  144  Fed.  969,  970,  75  C.  C.  A. 
383,  decision  of  immigration  officers  by  which  Chinese  aliens  are  refused 
landing,  is  conclusive;  State  ex  rel.  Gk>relick  v.  Superior  Court,  75  Wash. 
243,  Ann.  Oaa.  19150,  425,  134  Pac.  918,  holding  naturalization  proceed- 
ing in  State  court  not  subject  to  review  by  appeal. 

186  V,  8.  177-178,  46  L.  Ed.  1111,  22  Bojf.  Ot  811,  GAU-OWAT  ▼.  STATE 
NATIONAL  BANK  OP  FOBT  WORTH. 

Leave  to  prosecute  writ  of  error  to  State  court  without  giving  security 
required  by  Revised  Statutes,  section  1000,  cannot  be  granted  imder  act  of 
1892. 

Approved  in  Bradford  v.  Southern  Ry.  Co.,  195  U.  8.  247,  49  L.  Ed.  180, 

25  Sup.  Ct.  55,  writ  of  error  from  Circuit  Court  of  Appeals  cannot  be 
prosecuted  without  security  for  costs. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L*  B.  A.  858. 

186  V.  S.  178-181,  46  L.  Ed.  1112,  22  Sap.  Ot  871,  HATFIELD  ▼.  EXNO. 

Not  cited. 

186  IT.  S.  181-192,  46  L.  Ed.  1113,  22  Sap.  Ot  867,  HANOVEB  NATIONAL 
BANE  V.  MOTSES. 

Congress  has  power  to  provide  for  the  liberation  of  debtors  from  encnm- 
brance  on  future  exertion. 

Approved  in  In  re  Home  Discount  Co.,  147  Fed.  551,  discharge  in  bank- 
ruptcy avoids  assignment  of  wages  earned  by  bankrupt  after  filing  peti- 
tion; In  re  Schwaninger,  144  Fed.  557,  debtor  having  one  debt  and  no 
assets  entitled  to  relief  under  Bankruptcy  Act. 

Bankruptcy  Act  is  not  invalid  for  want  of  uniformity  because  it  recog- 
nizes exemptions  provided  by  local  laws. 

Approved  in  Thomas  v.  Woods,  173  Fed.  591,  596,  19  Ann.  Oas.  1080, 

26  L.  R.  A.  (N.  S.)  1180,  97  C.  C.  A.  535,  and  In  re  Hays,  181  Fed.  676, 
104  C.  C.  A.  656,  both  holding  dower  interest  of  bankrupt's  wife  in  prem- 
ises sold  as  part  of  bankrupt's  estate  must  be  determined  by  State  law; 
State  V.  Doe,  92  Kan.  220,  139  Pac.  1172,  and  State  v.  United  States 
Express  Co.,  164  Iowa,  135,  137,  145  N.  W.  459,  460,  both  upholding  act 
of  Congress  removing  interstate  character  and  protection  from  shipments 
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of  liquor  into  States  to  be  used  in  violation  of  State  laws;  Minneapolis 
etc.  Ry.  Co.  v.  Railroad  Commission,  136  Wis.  162,  17  L.  E.  A.  (N.  S.) 
821,  116  N.  W.  911,  upholding  statute  creating  railroad  commission  and 
empowering  it  to  fix  reasonable  rates. 

Bankruptcy  Act  is  not  invalid  because  it  provides  for  adjudication 
without  notice  to  creditors. 

Approved  in  In  re  Southern  Arizona  Smelting  Co.,  231  Fed.  90,  hold- 
ing filing  of  voluntary  petition  by  corporation  constituted  act  of  bank- 
ruptcy, and  creditor  could  not  attack  adjudication  on  ground  that  it  was 
not  insolvent;  In  re  Junck  &  Balthazard,  169  Fed.  483,  holding  filing  of 
voluntary  petition  by  partner  on  behalf  of  partnership  was  act  of  bank- 
ruptcy, but  nonassenting  partner  wa?  entitled  to  make  proof  that  it  is 
not  insolvent ;  In  re  Wilka,  131  Fed.  1006,  upholding  jurisdiction  of  court 
to  order  sale  of  property  outside  of  State  free  from  lien  of  mort|;age 
creditor;  Silvey  v.  Tift,  123  Ga.  808, 1  L.  R.  A.  (N.  S.)  386,  51  S.  E.  750, 
adjudication  in  banloruptcy  does  not  estop  third  parties  sued  as  having 
received  preference  from  establishing  title  to  goods ;  Roberts  v.  Femald, 
72  N.  H.  201,  55  Atl.  943,  decree  of  adjudication  binding  on  creditor  who 
had  no  notice  of  petition  for  involuntary  bankruptcy. 

Notice  after  jurisdiction  has  attached  as  condition  of  due  process 
of  law.    Note,  52  L.  R.  A.  (N.  8.)  1162. 

Congress  may  prescribe  regulations  conceming  discharge  In  bankruptcy 
that  are  not  so  grossly  unreasonable  as  to  he  incompatible  with  funda- 
mental laws. 

Approved  in  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  955,  upholding 
Employers*  Liability  Act  of  1908 ;  In  re  Neely,  134  Fed.  669,  upholding 
power  of  Congress  to  regulate  discharge;  Johnson  v.  Hunter,  127  Fed. 
223,  upholding  Arkansas  acts  of  1895,  authorizing  sale  of  lands  for  taxes 
on  four  weeks'  published  notice;  Citizens'  Loan  Assn.  v.  Boston  &  M. 
R.  R.,  196  Mass.  532, 124  Am.  St.  Rep.  584, 13  Ann.  Gas.  365, 14  L.  R.  A. 
(N.  S.)  1025,  82  N.  E.  698,  holding  assignment  of  wages  to  become  due 
under  existing  employment  made  before  bankruptcy  of  employee  was  en- 
forceable after  discharge  as  lien  preserved  by  section  67d  of  Bankruptcy 
Act. 

Effect  of  bankruptcy  on  dower  rights  of  bankrupt's  wife.    Note, 
19  Ann.  Gas.  1087. 

The  Webb-Kenyon  law.    Note,  Ann.  Gas.  1915D,  1171. 

186  V,  S.  193-201,  46  I..  Ed.  1121,  22  Sup.  Ot.  891,  GHIK  BAK  KAN  T. 
XTNITED  STATES.     < 

Lack  in  complaint  of  positive  averments  of  facts  and  as  to  official  char- 
acter  of  person  making  it  does  not  deprive  United  States  Commissioner  of 
Jurisdiction  to  determine  rlgltt  of  Chinese  laborer  to  remain  In  United 
States. 
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Approved  in  Ah  How  v.  United  States,  193  T7.  S.  77,  48  L.  Ed.  623,  24 
Sup.  Ct.  367,  formal  complaint  or  pleadings  not  required  under  Chinese 
Exclusion  Act. 

Congress  may  empower  United  States  Oommlssioner  to  determine  facts 
in  Chinese  deportation  proceeding,  and  in  so  doing  he  acts  Judicially. 

Approved  in  Ah  Sou  v.  United  States,  200  U.  S.  611,  60  L.  Ed.  619,  26 
Sup.  Ct.  762,  and  United  States  v.  Coe,  196  U.  S.  636,  49  L.  Ed.  629,  25 
Sup.  Ct.  794,  both  following  rule;  United  States  v.'  Ju  Toy,  198  U.  S. 
261,  49  L.  Ed.  1043,  25  Sup.  Ct.  644,  decision  of  Department  no  less  final 
when  citizenship  is  claimed  than  when  domicile  and  belonging  to  class 
excepted  is  claimed;  United  States  v.  Williams,  194  U.  S.  290,  48  L.  Ed. 
^984,  24  Sup.  Ct.  719,  upholding  power  of  Congress  to  regulate  exclusion 
and  deportation  of  alien  anarchists  through  executive  officers;  Re  United 
States,  194  U.  S.  198,  48  L.  Ed.  933,  24  Sup.  Ct.  629,  appeal  to  ''the  judge 
of  the  District  Court  of  the  district"  means  appeal  to  the  District  Court, 
and  not  district  judge  as  an  individual;  Tom  Hong  v.  United  States,  193 
U.  S.  522,  48  L.  Ed.  774,  24  Sup.  Ct.  517,  reversing  order  for  deportation 
of  Chinese  laborers  where  examination  of  record  discloses  proof  that 
they  were  bona  fide  merchants;  Ah  How  v.  United  States,  193  U.  S.  75, 
76,  48  L.  Ed.  622,  24  Sup.  Ct.  357,  act  of  May  5,  1892,  imposing  burden 
of  proving  right  to  remain  in  United  States  on  alien,  not  inconsistent 
with  Chinese  treaty  of  1894;  Lee  Yuen  Sue  v.  United  States,  146  Fed. 
671,  673,  77  C.  C.  A.  96,  burden  of  proving  citizenship  is  on  Chinese,  and 
mere  assertion  of  citizenship  insufficient;  Yee  Et  Ep)  v.  United  States, 
222  Fed.  67, 137  C.  C.  A.  537,  Wong  Keow  v.  United  States,  216  Fed.  97, 
131  C.  C.  A.  403,  Moy  Guey  Lum  v.  United  States,  211  Fed.  94, 127 
C.  C.  A.  515,  Gong  Nom  Wood  v.  United  States,  191  Fed.  830,  112 
C.  C.  A.  344,  Chu  King  Fon  v.  United  States,  191  Fed.  823, 112  C.  C-  A. 
336,  Lee  Lew  Yon  v.  United  States,  230  Fed.  821,  all  upholding  finding  of 
commissioner  apprc^ed  by  District  Court;  Ex  parte  Wong  Yee  Toon,  227 
Fed.  250,  and  Guan  Lee  v.  United  States,  198  Fed.  598, 117  C.  C.  A.  304, 
both  upholding  order  of  deportation;  You  Fook  Hing  v.  United  States, 
214  Fed.  78,  130  C.  C.  A.  517,  commissioner's  certificate  that  Chinese  had 
full  hearing  and  was  adjudged  lawfully  within  United  States  as  citizen 
is  not  evidence  of  such  facts  in  subsequent  deportation  proceeding;  Ex 
parte  Jim  Hong,  211  Fed.  77,  78,  127  C.  C.  A.  669,  holding  commissioner 
could  require  amendment  to  complaint  in  deportation  proceeding  to  cure 
defect ;  Hong  Yon  v.  United  States,  164  Fed.  330,  90  C.  C.  A.  542,  and 
Wong  Chun  v.  United  States,  170  Fed.  184,  95  C.  C.  A.  198,  both  uphold- 
ing findings  of  commissioners;  Leo  Lung  On  v.  United  States,  159  Fed. 
126,  86  C.  C.  A.  513,  holding  judgment  of  District  Court  on  appeal  in 
deportation  proceeding  reviewable  only  on  appeal;  Mar  Sing  v.  United 
States,  137  Fed.  877,  70  C.  C.  A.  213,  Circuit  Court  of  Appeals  wiU  not 
interfere  with  judgment  of  commissioner  and  District  Court  ordering  de- 
portation unless  case  clearly  shows  error;  United  States  v.  Hung  Chang, 
134  Fed.  24,  67  C.  C.  A.  93,  power  of  Congress  to  provide  for  exclusion 
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and  expulsion  of  aliens,  indndes  arrest  and  detention  by  executive  offi- 
cials pending  inquiry;  United  States  v.  Fah  Chungi  132  Fed.  112,  whether 
Chinese  ordered  deported  shall  be  admitted  to  bail  pending  appeal,  rests 
in  discretion  of  court;  Tsoi  Yii  v.  United  States,  129  Fed.  587,  64 
C.  C.  A.  153,  decision  of  District  Court  affirming  decision  of  commissioner 
ordering  deportation  is  final  judgment  reviewable  by  Circuit  Court  of 
Appeals ;  In  re  Sing  Tuck,  126  Fed.  393,  397,  398,  399,  holding  inspector's 
finding  against  citizenship  of  Chinese  is  conclusive ;  In  re  Ong  Lung,  125 
Fed.  814,  holding  under  section  6,  Chinese  Exclusion  Act  of  1892,  Chinese 
applying  for  writ  of  habeas  corpus  in  the  first  instance  after  refusal  to 
admit  not  entitled  to  bail ;  In  re  Moy  Quong  Shing,  125  Fed.  642,  holding 
under  act  of  February  14, 1903,  Department  of  Labor  has  jurisdiction  to 
determine  whether  Chinese  seeking  admission  was  bom  in  United  States ; 
United  States  v.  Lue  Yee,  124  Fed.  303,  holding  finding  of  collector  re- 
fusing Chinese  admission  is  conclusive  on  fact  of  being  unlawfully  in 
this  country;  In  re  Chin  Ark  Wing,  116  Fed.  414,  holding  where  Chinese 
appeals  to  district  judge  from  decision  of  commissioner  without  object- 
ing to  findings,  court  has  jurisdiction  as  on  appeal  or  original  proceeding; 
Ramsey  v.  Flowers,  72  Ark.  318,  80  S.  W.  147,  United  States  com- 
missioner, being  quasi- judicial  tribunal,  on  hearing  of  one  arrested  for 
illicit  distilling,  certified  copy  of  record  admissible  in  evidence ;  dissenting 
opinion  in  United  States  v.  Sing  Tuck,  194  U.  S.  167,  173, 180,  48  L.  Ed. 
920,  24  Sup.  Ct.  621,  majority  holding  a  finding  of  immigration  officer  on 
question  of  citizenship  will  not  be  interfered  with  until  after  final  decision 
by  Secretary  of  Commerce  and  labor;  dissenting  opinion  in  Ark  Foo  v. 
United  States,  128  Fed.  700,  63  C.  C.  A.  249,  majority  holding  failure  of 
defendant  to  take  the  stand  is  not  sufficient  to  justify  deportation. 

Distingui^ed  in  Lew  Ling  Chong  v.  United  States,  222  Fed.  199,  200, 
137  C.  C.  A.  635,  holding  on  appeal  from  decree  affirming  order  of  de- 
portation of  Chinese,  findings  that  he  was  unlawfully  in  United  States 
did  not  preclude  review  of  facts. 

Cltlzensliip  is  not  to  be  conceded  to  those  claiming  it  under  pressure 
of  particular  exigency. 

Approved  in  United  States  v.  Sing  Lee,  125  Fed.  629,  holding  findings 
of  commissioner  against  right  of  Chinese  person  to  remain  justified  by 
evidence. 

Under  act  of  May  5,  1892,  Ohlnese  person  is  required  to  establish  by 
affirmative  proof  his  rifi^t  to  remain  in  United  States. 

Approved  in  United  States  v.  Hom  lim,  214  Fed.  461,  contradictory 
statements  of  Chinese  as  to  his  status  may  be  used  against  him  on  de- 
portation proceedings;  United  States  v.  Chin  Tong,  192  Fed.  487,  113 
C.  Cr  A.  647,  holding  Chinese  claiming  to  be  citizen  was  entitled  to  oppor- 
tunity to  make  proof;  Yee  Ging  v.  United  States,  190  Fed.  271,  272, 
upholding  order  of  deportation  when  defendant  claimed  to  be  citizen; 
Lim  Sam  v.  United  States,  189  Fed.  537,  holding  evidence  failed  to  im- 
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peach  testimony  of  Chinese  that  he  was  bom  in  United  States;  Ng  Yon 
Nuey  V.  United  States,  224  Fed.  343, 140  C.  C.  A.  26,  Fong  Ping  Ngar  v. 
United  States,  223  Fed.  624,  139  C.  C.  Al  71,  and  Bak  Kun  v.  United 
States,  195  Fed.  55,  115  C.  C.  A.  55,  all  upholding  finding  that  Chinese 
person  was  not  bom  in  United  States;  United  States  v.  Yuen  Pak  Sune, 
183  Fed.  267,  and  United  States  v.  Hoy  Way,  156  Fed.  248,  both  holding 
burden  of  proof  on  Chinese,  though  claiming  to  be  citizen. 

Miscellaneous.  Cited  in  In  re  Grant,  143  Fed.  663,  petition  to  review 
order  of  referee  in  bankruptcy  will  not  be  considered  unless  filed  within 
a  reasonable  time. 

186  IT.  S.  202,  46  la.  Ed.  1026,  22  Bop.  Ct.  896,  CHIN  TINO  ▼.  tTKITED 
STATES. 

Adjudged  in  conformity  with  Cbln  Bak  Kan  ▼.  United  States^  186  U.  S. 
193,  46  ti.  Ed.  1121,  22  Sup.  Ct  891. 

Cited  in  United  States  v.  Yuen  Pak  Sune,  183  Fed.  267^  ordering  de- 
portation of  Chinese  person. 

186  U.  S.  202-205,  46  L.  Ed.  1127,  22  Sup.  Ot.  889,  FIBST  KATIONAI. 
BANK  OF  DENVEB  y.  KLUQ. 

Supreme  Court  jurisdiction  of  appeal  depends  upon  act  of  March  8, 1891. 

Approved  in  Columbia  Ironworks  v.  National  Lead  Co.,  127  Fed.  101, 
64  L.  R.  A.  645,  62  C.  C.  A.  99,  holding  appeal  on  question  whether  cor- 
poration is  principally  engaged  in  manufacturing  or  mercantile  pursuits 
lies  to  Circuit  Court  of  Appeals;  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123 
Fed.  16,  18,  19,  20,  59  C.  C.  A.  94,  holding  Circuit  Court  of  Appeals 
decision  on  petition  to  revise  proceedings  of  District  Court  in  matter  of 
law  is  not  appealable  to  Supreme  Court. 

Distinguished  in  Elliott  v.  Toeppner,  187  U.  S.  336,  47  L.  Ed.  218,  23 
Sup.  Ct.  136,  holding  judgment  that  person  is  not  a  bankrupt  entered 
by  bankruptcy  court  in  jury  trial  reviewable  only  by  writ  of  error. 

Apart  from  section  25,  of  Act  of  1891,  Circuit  Courts  of  Appeals  have 
same  revisory  powers  as  in  other  cases. 

Approved  in  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  119,  24  Sup. 
Ct.  47,  holding  certiorari  proper  method  for  obtaining  review  of  decision 
of  Circuit  Court  of  Appeals  revising  proceedings  in  District  Court;  Bur- 
leigh V.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109,  holding  appeal  lies 
under  section  24a,  Bankruptcy  Act  of  1898,  to  Circuit  Court  of  Appeals 
from  bankruptcy  court's  decision  on  separate  matter  arising  between 
inter\'eners ;  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  17,  59  C.  C.  A. 
94,  holding  Act  of  1891,  §  6,  does  not  authorize  appeal  from  Circuit 
Court  of  Appeals  on  decision  on  petition  to  revise  District  Court's  rulings 
in  bankruptcy  proceedings. 

District  Court  has  Jurisdiction  to  detennine  that  alleged  bankrupt  is 
not  within  class  to  which  Bankruptcy  Act  is  applicable  and  appeal  does 
not  lie  from  order  dismissing  involuntary  petitl<»i  on  tliat  ground. 
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Approved  in  Savings  Deposit  Bank  etc.  Go.  y.  Loeser,  209  U.  S.  542, 
52  li.  Sd.  918,  28  Snp.  Ct.  760,  disnusaing  appeal  for  want  of  jarisdio- 
tion ;  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  288,  49  L.  Ed. 
1054,  25  Sup.  Ct.  693,  no  ap])eal  lies  from  decree  of  District  Conrt  in 
bankruptcy  proceedings  and  jurisdiction  of  Circuit  Court  of  Appeals 
confined  to  revision  in  matter  of  law;  Lucius  ▼.  Cawthon-Coleman  Co., 
196  U.  S.  152,  49  L.  Ed.  426,  25  Sup.  Ct.  214,  erroneous  decision  against 
claim  of  bankrupt  to  property  as  exempt  does  not  create  question  of 
jurisdiction  proper  to  sustain  direct  appeal ;  Kyle  v.  Hammond,  192  Fed. 
560,  113  C.  C.  A.  31,  remedy  of  petitioner,  on  dismissal  of  petition  to 
review  decision  in  bankruptcy  for  want  of  jurisdiction,  is  by  mandamus 
or  certiorari ;  Exploration  Mercantile  Co.  v.  Pacific  Hardware  etc.  Co.,  177 
Fed.  834,  101  C.  C.  A.  39,  whether  petition  in  involuntary  bankruptcy 
alleges  act  of  bankruptcy  is  reviewable  by  Circuit  Court  of  Appeals;  In 
re  New  England  Breeders'  Club,  169  Fed.  588,  95  C.  C.  A.  84,  holding 
District  Court  had  jurisdiction  to  pass  on  motion  to  vacate  adjudication 
of  bankruptcy  made  on  ground  that  party  is  not  within  class  provided 
for  in  Bankruptcy  Act ;  In  re  T.  E.  Hill  Co.,  159  Fed.  76,  86  C.  C.  A.  263, 
holding  on  filing  petition  for  involuntary  bankruptcy  of  corporation  and  ^ 
service  of  process,  court  acquired  jurisdiction  to  appoint  receiver;  Mor- 
gan  V.  First  Nat.  Bank,  145  Fed.  469,  76  C.  C.  A.  236,  validity  of  trust 
deed  executed  within  four  months  of  institution  of  proceedings  raises 
question  of  law  reviewable  by  Circuit  Court  of  Appeals;  Dickas  v.  Barnes, 
140  Fed.  852,  5  L.  B.  A.  (N.  8.)  654,  73  C.  C.  A.  261,  appeal  improperly 
taken  from  decree  in  bankruptcy  will  not  be  treated  as  petition  for  re- 
vision ;  Liddon  &  Bro.  v.  Smith,  135  Fed.  45,  67  C.  C.  A.  517,  distinguish- 
ing ''bankruptcy  proceedings"  from  controversies  arising  out  of  settle- 
ment of  estates  of  bankrupts  reviewable  by  Circuit  Court  of  Appeals; 
T.  E.  Hill  Co.  V.  Contractor's  Supply  etc.  Co.,  249  HI.  307,  34  L.  E.  A. 
(N.  S.)  456,  94  N.  E.  545,  holding  District  Court  had  jurisdiction  to  de- 
termine* that  alleged  bankrupt  is  not  within  class  provided  for  by  Bank- 
ruptcy Act. 

Distinguished  in  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  868,  115 
C.  C.  A.  527,  holding  court  could  review  decision  of  District  Court  deny- 
ing its  power  in  exercise  of  ancillary  jurisdiction  to  determine  ownership 
of  proceeds  of  goods  sold  as  property  of  bankrupt. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1018. 

186  V.  S.  206-212,  46  L.  Ed.  1128,  22  Sup.  Ot.  872,  CLABK  y.  HEBIKaTON. 

Iiand  Department's  approval  cannot  give  railway  right  to  land  open 
only  under  settlement  laws. 

Approved  in  Southern  Pacific  R.  R.  v.  United  States,  189  U.  S.  452, 
47  L.  Ed.  900,  23  Sup.  Ct.  569j  holding  since  Southern  Pacific  took  no 
interest  in  land  within  twenty-mile  limit,  because  of  forfeiture  to  United 
States,  company  cannot  claim  adjoining  land  as  indemnity;  Wilson  v. 
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Southern  Pacifie  R.  Co.,  150  Cal.  734,  89  Pae.  1090,  where  raOroad  got 
no  title  to  land  within  twenty-mile  strip  of  grant,  it  could  not  iake  ad- 
joining strip  outside  under  claim  of  indemnity. 

'l86  V.  S.  212-223,  46  L.  Ed.  1132,  22  Sup.  Ot.  820,  BI£KVILI£  WATER 
SUPPLY  CO.  y.  MOBILE. 

Court  wlU  take  Judicial  notice  of  its  own  records,  and  on  principle  of 
stare  decisis  may  examine  and  consider  decision  in  former  suit  tnvolYing 
same  question. 

Approved  in  De  Galard  v.  Safe  Deposit  etc.  Co.,  233  U.  S.  32,  58  L.  Ed. 
836,  34  Sup.  Ct.  584,  dismissing  appeal  where  it  was  previously  deter- 
mined in  other  cases  that  questions  decided  afforded  no  ground  of  juris- 
diction; Dimmick  v.  Tompkins,  194  U.  S.  548,  48  L.  Ed.  1114,  24  Sup.  Ct. 
780,  declaring  right  to  take  judicial  notice  of  former  proceedings  had  hy 
party  to  proceedings  now  before  court;  Sequatchie  etc.  Coal  etc.  Co.  v. 
Tennessee  Coal  etc.  Co.,  131  Tenn.  229,  174  S.  W.  1124,  following  prior 
decision  adjudicating  title  to  land  in  controversy;  State  v.  Savage,  105 
Tex.  472, 151  S.  W.  533,  taking  judicial  notice  of  prior  decision  that  local 
option  election,  in  which  bond  in  question  was  given,  was  valid. 

Law  will  not  permit  splitting  up  into  separate  mdts  different  grounds 
for  same  relief. 

Approved  in  United  States  v.  California  etc.  Land  Co.,  192  U.  S.  359, 
48  L.  Ed.  479,  24  Bup.  Ct.  267,  holding  dismissal  on  ground  of  estoppel  of 
bill  by  United  States  to  avoid  land  patents  defeats  subsequent  bill  to 
enjoin  allotment  of  same  land  to  Indians. 

Municipal  contracts  are  subject  to  legislative  control. 

Approved  in  City  of  Sioux  FaUs  v.  Farmers'  Loan  etc.  Co.,  136  Fed. 
728,  69  C.  C.  A.  373,  grant  of  franchise  to  water  company  by  municipal 
coiporation  raises  no  implied  contract  that  city  will  do  no  act  to  reduce 
value  of  franchise;  Tampa  v.  Tampa  Water  Wks.  Co.,  45  Fla,  627,  34 
South.  640,  constitutional  or  statutory  provisions  that  charters  granted 
shall  be  subject  to  alteration,  amendment  or  repeal,  become  part  of  con- 
tracts made  in  form  of  charters;  dissenting  opinion  in  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  243,  244,  50  L.  Ed.  173,  26  Sup.  Ct.  23, 
majority  holding  municipality  cannot  by  contract  with  water  company 
lose  right  to  establish  reasonable  rates. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Meridian,  139  Fed.  674, 
grant  of  franchise  to  water  company  precludes  city  from  constructing 
competing  works  while  contract  in  force. 

Where  charter  empowers  State  to  charter  other  companies  to  famish 
city  with  water,  water  company  took  charter  with  notice  that  It  had  no 
exclusive  right. 

Approved  in  City  of  Joplin  v.  Southwest  Missouri  Light  Co.,  191  U.  S. 
158,  48  L.  Ed.  130,  24  Sup.  Ct.  45,  holding  nonexclusive  municipal  grant 
under  Mo.  Laws  1891,  p.  60,  of  electric-light  franchise  for  twenty  years, 
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raises  no  implied  contract  that  city  will  not  build  plant;  Town  of  Glen- 
wood  Springs  v.  Glenwood  Light  etc.  Co.,  202  Fed.  681,  L.  B.  A.  1915C, 
438^  121  C.  C.  A.  88,  grant  and  contract  of  town  with  water  company  for 
water  supply  held  not  to  exclude  town  from  right  to  construct  water- 
works in  competition  with  company;  Town  of  New  Decatur  v.  Americau 
Telephone  etc.  Co.,  176  Ala.  552,  Ann.  Gas.  1915A,  875,  58  South.  632, 
holding  void  ordinance  requiring  removal  from  streets  of  telephone  lines 
placed  there  under  previous  valid  ordinance;  Milo  Electric  Light  etc.  Co. 
V.  Scbec  Dam  Co.,  109  Me.  432,  84  Atl.  943,  legislative  amendment  to 
charter  of  dam  company  considered  and  held  valid;  dissenting  opinion 
in  Avondale  Land  Co.  v.  Shook,  170  Ala.  388,  54  South.  270,  majority 
holding  legislature  could  not  authorize  corporation  by  majority  vote  of 
stockholders  to  amend  charter  so  as  to  create  new  contract  for  stock- 
holders. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  R.  A.  84. 

Right  of  mimicipality  to  establiah  oompeting   water  plant.    Note, 
L.  R.  A.  19150,  446. 

186  U.  S.  224-230,  46  L.  Ed.  1187,  22  Sap.  Ck  889,  HABDT  ▼.  UNITED 
STATES. 

Grant  or  denial  of  appUcatlon  for  eontlnnaace  is  wltbln  discretion  of 
trial  courts  and  wUl  not  be  reyiewed,  except  wlien  it  ia  clearly  shown  that 
discretion  was  abused. 

Approved  in  McClendon  v.  United  States,  229  Fed.  626,  Itow  y.  United 
States,  223  Fed.  28,  138  C.  C.  A.  439,  and  Latham  v.  United  States,  210 
Fed.  160, 127  C.  C.  A.  9,  all  holding  such  discretion  not  abused. 

The  date  named  in  indictment  for  crime  of  murder  is  not  an  essential 
avennent. 

Approved  in  Hume  v.  United  States,  118  Fed.  696,  65  C.  C.  A.  407, 
holding  wrong  date  in  indictment  for  fraudulent  devising  scheme  to  de- 
fraud by  use  of  mails  is  immaterial ;  United  States  v.  Howard,  132  Fed. 
336,  omission  of  date  in  indictment  for  subornation  of  perjury  under 
Rev.  Stats.,  §5393,  is  one  of  form  only;  Rinker  v.  United  States,  151 
Fed.  756,  81  C.  C.  A.  379,  indictment  for  sending  obscene  matter  through 
mails  need  only  show  offense  committed  before  finding  of  indictment  and 
within  statute  of  limitations. 

186  U.  a  230-238,  46  L.  Ed.  1140,  22  Sop.  Ot.  906,  JENKINS  ▼.  NEFF. 
Finding  of  facts  by  State  court  are  conclusive  with  Supreme  Court. 
Approved  in  Thayer  v.  Spratt,  189  U.  S.  353,  47  L.  Ed.  849,  23  Sup.  Ct. 
579,  holding  Supreme  Court  will  not  review  evidence  ui)on  which  State 
court's  findings  of  fact  rest;  Kaufman  v.  Tredway,  195  U.  S.  273,  49 
L.  Ed.  192,  25  Sup.  Ct.  33,  questions  of  fact  determined  by  verdict  of 
jury  not  open  to  review  in  Federal  Supreme  Court. 


\ 
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Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  577. 

Kew  York  statute  of  1893  considered  and  held  to  place  trust  companies 
on  equality  with  banks,  In  respect  to  Interest  only,  and  to  giro  no  otlier 
banking  powers;  State  metbod  for  taxing  them  was  not  vlolattTo  of  section 
5219,  Bevised  Statutes. 

Approved  in  State  of  New  York  v.  Purdy,  231  U.  S.  391,  58  L.  Bd.  282, 
34  Sup.  Ct.  114,  holding  New  York  statutes  taxing  shares  in  national 
banks  did  not  violate  limitations  of  section  5219,  Rev.  Stats. ;  Des  Moines 
Nat.  Bank  v.  City  of  Des  Moines,  163  Iowa,  339,  133  N.  W.  768,  con- 
struing statute  as  to  determination  of  value  of  shares  in  national  banks 
for  taxation. 

Discrimination  against  shareholders  in  national  bankS|  in  assessing 
shares.    Note,  10  L.  B.  A.  (K.  S.)  948. 

186  t7.  S.  238-256,  46  H  Ed.  1144,  22  Sup.  Ct.  881,  OHESAPBAKE  h  POTO- 
MAC TBI..  CO.  T.  MANNXNO. 

Wbere  Court  of  Appeals  makes  complete  dispositioii  of  controversy, 
leaving  to  trial  court  only  ministerial  duty  of  entering  final  decree,  suck 
decree  is  final  and  appealable. 

Approved  in  Robert  Moody  &  Son  v.  Century  Sav.  Bank,  239  U.  S.  376, 
60  L.  Ed.  340,  36  Sup.  Ct.  112,  and  Bio  Qrande  etc.  Ry.  Co.  v.  Stringham, 
239  U.  S.  47,  60  L.  Ed.  138,  36  Sup.  Ct.  6,  both  holding  judgment  of 
appellate  court  leaving  nothing  to  discretion  of  trial  court  was  appeal- 
able ;  Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  37,  48  L.  Ed. 
866,  24  Sup.  Ct.»563,  construing  proviso  in  act  of  February  19,  1903,  to 
authorize  direct  appeal  from  Circuit  Court  in  proceeding  to  compel  pro- 
duction of  evidence  before  Interstate  Commerce  Commission. 

Legislature  is  presumed  to  have  bad  full  knowledge  of  situation  in 
enacting  a  statute,  and  in  interpreting  it  court  may  consider  Journals  and 
records  of  legislature  relating  to  its  enactment. 

Approved  in  Connole  v.  Norfolk  etc.  By.  Co.,  216  Fed.  825,  826,  con- 
struing Ohio  Workmen's  Compensation  Act  of  1913,  §  51 ;  Woolcott  v. 
Shubert,  217  N.  Y.  221,  Ann.  Oas.  1916B,  726,  111  N^  E.  831,  construing 
act  of  1913,  amending  civil  rights  law;  Atlantic  Coast  Line  R.  Co.  v. 
State,  135  Ga.  562,  32  L.  B.  A.  (N.  S.)  20,  69  S.  E.  733,  holding  it  is  not 
presumed  that  statute  regulating  locomotive  headlights  was  intended  by 
legislature  to  regulate  interstate  commerce;  Levy  v.  State,  161  Ind.  258, 
68  N.  E.  175,  upholding  presumption  that  legislature  acted  with  knowledge 
of  situation  in  passing  act  prohibiting  transient  merchants  from  doing 
business  without  license;  State  v.  Harden,  62  W.  Va.  338,  350,  58  S.  E.v 
725,  730,  applying  rule  in  construing  statute  for  town  government. 

Language  of  statute  regulating  business  of  public  nature^  carried  on 
by  private  corporati<m8  for  private  benefit  will  not  be  broadened  by  impli- 
cation* 
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Approved  in  American  Surety  Co.  v.  Shallenberger,  183  Fed.  639,  hold* 
ing  void  statute  fixing  rates  for  surety  companies;  Ex  parte  Goodrich , 
160  Cal.  420,  Aim.  Oaa.  1913A,  66,  117  Pae.  456,  holding  fact  that  public 
service  electric  corporation  by  private  agreement  had  been  furnishing 
electric-light  bulbs  free  of  charge  did  not  justify  city  in  making  it  com- 
pulsory  to  do  so;  dissenting  opinion  in  Edson  v.  Southern  Pacific  R.  R. 
Co.,  144  Cal.  196,  77  Pac.  900,  majority  holding  lowering  of  rates  by  rail- 
road corporation  to  meet  lower  rates  of  rival  company,  not  for  purpose 
of  competition  within  prohibition  of  Constitution. 

Distinguished  in  Colorado  Tel.  Co.  v.  Fields,  15  N.  M.  436,  SO  L.  R.  A. 
(N.  S.)  1088, 110  Pac.  572,  holding  where  contract  with  city  limited  maxi- 
mum annual  charge  for  residence  telephone,  such  charge  must  include 
installation  and  appliances. 

Validity  of  statute  or  ordinance  regulating  rates  of  telephone  com- 
pany.   Note,  Ann.  Oas.  1912D,  308. 

Right  of  telephone  company  to  require  pay  for  installing  or  trans- 
ferring.   Note,  30  L.  B.  A.  (K.  S.)  1089. 

186  t7.  8.  257-269,  46  L.  Ed.  1151,  22  Sup.  Ot.  900,  MINNEAPOUS  ft  ST. 
I.OUIS  R.  B.  CO.  T.  MXNKESOTA  EX  BEL.  BAILBOAB  ft  WABE- 

HOUSE  ooioassioK. 

Minnesota  statute  of  1905,  creating  railroad  commission,  is  not  uncon- 
stitutional in  assuming  to  establish  joint  tbrough  rates  over  independent 
connecting  lines  and  apportioning  joint  earnings. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Iowa,  233  U.  S.  345,  58  L.  Ed.  993, 
34  Sup.  Ct.  592,  upholding  order  requiring  interstate  shipments  after 
receipt  to  be  forwarded  to  intrastate  points  in  same  equipment;  Grand 
Trunk  Ry.  Co.  v.  Michigan  R.  R.  Commission,  231 U.  S.  468,  68  L.  Ed.  317, 
34  Sup.  Ct.  152,  upholding  order  requiring  roads  doing  interstate  business 
to  use  tracks  in  city  for  interchange  of  intrastate  traf&c;  Simpson  v. 
Shepard,  230  U.  S.  429,  Ajul  Oas.  1916A,  18,  48  L.  B.  A.  (K.  S.)  1151,  57 
L.  Ed.  1544,  33  Sup.  Ct.  729,  holding  rates  fixed  by  Minnesota  railroad 
commission  were  valid  in  part  and  confiscatory  in  part;  Central  Stock 
Yards  Co.  v.  Louisville  etc.  Ry.  Co.,  192  U.  S.  571,  48  L.  Ed.  670,  24  Sup. 
Ct.  341,  holding  railway  maintaining  livestock  depot  cannot  be  compelled 
to  receive  stock  billed  to  depot  on  another  line,  similasly  situated;  Hock- 
ing Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed:  732,  132  C.  C.  A.  387, 
holding  action  against  railroad  for  failure  to  give  equal  switch  track 
facilities  was  statutory  and  governed  by  limitations  relating  to  liability 
created  by  statute;  Grand  Trunk  Ry.  Co.  v.  Michigan  Railroad  Com- 
mission, 198  Fed.  1016,  upholding  statute  providing  for  delivery  of  cars 
on  team  sidings  where  received  from  connecting  lines  in  city;  Railroad 
Commission  v.  Alabama  Great  Southern  B.  Co.,  185  Ala.  364,  L.  B.  A. 
1915D,  98,  64  South.  17,  upholding  statute  giving  commission  power  to 
require  railroads  to  provide  union  depots ;  Railroad  Conmiission  v.  North- 
XVIII— 71 


186  U.  S.  257-269      NOTES  ON  U.  S.  REPORTS.  1122 

em  Alabama  Ry.  Co.,  182  Ala.  367,  62  South.  752,  upholding  order  re- 
quiring railroads  to  use  depot  of  another  under  agreement;  Railroad 
Commission  v.  Louisville  etc.  R.  Co.,  140  Oa.  824,  Ann.  Oao.  1915A,  1018, 
L.  B.  A.  1015E,  902,  80  S.  E.  330,  upholding  order  requiring  mileage- 
books  to  be  pulled  on  trains  of  company  selling  them  when  presented 
by  holders  for  transportation  wholly  within  State,  except  where  pas- 
sengers board  trains  in  cities  of  certain  ])opulation;  Stephens  v.  Cen- 
tral of  Georgia  Ry.  Co.,  138  Ga.  630,  Ann.  Oaa.  1913E,  609,  42  L.  B.  A. 
(N.  S.)  541,  75  S.  E.  1044,  upholding  statute  requiring  railroads  to  sell 
tickets  over  connecting  lines ;  State  ez  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co., 
76  Kan.  480,  92  Pac.  610,  upholding  statutes  creating  railroad  .commission; 
Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky.  179,  97  S.  W. 
789,  upholding  statute  requiring  railroads  to  deliver  to  connecting  car- 
riers, carloads  of  livestock;  Chicago  etc.  Ry.  Co.  v.  Public  Utilities  Com- 
mission, 267  HI.  560,  108  N.  E.  742,  upholding  order  requiring  carriers 
to  continue  in  effect  rates  established  t6r  joint  switching;  Trustees  of 
Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  133,  14  Ann.  Gas* 
606,  18  L.  B.  A.  (N.  S.)  718,  83  N.  E.  695,  upholding  statute  giving  com- 
mission power  to  regulate  rates  for  gas  and  electricity;  Norfolk  etc.  R.  R. 
Co.  V.  Commonwealth,  103  Va.  295,  49  S.  E.  41,  upholding  State  corpora- 
tion commission  regulation  of  chaises  for  placing  cars  on  scales ;  State 
ex  rel.  Northern  Ry.  Co.  v.  Public  Service  Commission,  76  Wash.  632, 137 
Pac.  135,  upholding  order  directing  establishment  of  joint  rates;  United 
Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va.  585,  80  S.  E.  937, 
upholding  statute  giving  public  service  commission  power  to  regulate  gas 
rates. 

Validity  of  statute  requiring  carrier  to  sell  ticket  for  connecting  line. 
Note,  Ann«  Oas.  1913E,  618. 

On  power  of  State  or  public  service  commission  to  compel  public 
service  corporations  to  make  connectiona  with  each  other.  Note, 
Ann«  Oas.  1916C,  850. 

Regulation  by  State  or  railroad  commission  of  switching  charge. 
Note,  Ann«  Oas.  1914B,  366,  367. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  18. 

Validity  of  sfatutg  conferring  on  conunission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Oas.  614. 

Business  affected  with  public  interest  subjecting  it  to  regulation  and 
control  as  to  rates  or  prices.    Note,  6  L.  B.  A.  (N.  S.)  836. 

Requiring  connection  or  joint  use  of  properties  of  public  service  cor- 
poration as  a  taking.    Note,  50  L.  B.  A.  (N.  S.)  653. 

Bates  fixed  by  statute  are  inresumed  reasonable,  and  burden  is  on  cazzler 
to  show  the  contrary. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
697,  upholding  order  regulating  headlights  ^  Southern  Ry.  Co.  v.  Atlanta 
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Stove  Works,  128  Ga.  222,  223,  57  S.  E.  435,  436,  upholding  rate  on  com- 
modity between  two  points;  Commonwealth  v.  Boston  etc.  Ry.  Co.,  212 
Mass.  86,  98  N.  E.  1077,  upholding  statute  providing  for  half  fares  on 
street  railways  for  school  pupils;  State  ex  rel.  McCue  v.  Northern  Pac. 
Ry.  Co.,  26  N.  D.  486,  487,  489,  491,  498,  145  N.  W.  153,  154,  155,  156, 
159,  upholding  order  fixing  rates. 

Bates  for  coal  In  carload  lota  is  not  proved  unreasonable  by  showing  tliat 
if  such  rate  were  applied  to  all  freight  road  would  not  pay  operating  ex- 
penses, since  rates  on  other  conunodlties  might  earn  sufficient  profits. 

Approved  in  Willcox  v.  Consolidated  Qas  Co.,  212  U.  S.  54,  15  Ann. 
Oas.  1034,  53  L.  Ed.  400,  29  Sup.  Ct.  192,  holding  lower  rate  fixed  for  use 
of  city^  than  for  private  consumers  did  not  render  total  return  insuffi- 
cient; Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207  U.  S.  86,* 
12  Ann.  Cas.  555,  52  L.  Ed.  115,  28  Sup.  Ct.  26,  holding  street  railway 
accepting  charter  with  statutory  condition  that  school  children  be  carried 
at  reduced  fare  cannot  complain  that  statute  is  void ;  Atlantic  Coast  Line 
R.  R.  Co.  V.  North  Carolina  Corp.  Commission,  206  U.  S.  25, 11  Ann.  Oaa. 
398,  51  L.  Ed.  944,  27  Sup.  Ct.  583,  upholding  order  requiring  particular 
train  to  be  operated,  though  itself  unprofitable;  Louisville  etc.  R  Co.  v. 
Railroad  Commission,  208  Fed.  41,  42,  holding  order  fixing  passenger 
fares  at  two  and  one-half  cents  per  mile  was  confiscatory ;  Lehigh  Valley 
R.  Co.  V.  United  States,  204  Fed.  991,  992,  upholding  order  fixing  coal 
rates  to  single  terminal  affecting  one-eleventh  of  traffic,  and  which  were 
in  themselves  profitable ;  Atchison  etc.  Ry.  Co.  v.  United  States,  203  Fed. 
59,  upholding  order  fixing  transcontinental  rate  on  lemons,  alleged  to  be 
confiscatory  on  ground  that  it  did  not  yield  profit;  Chicago  etc.  R.  Co.  v. 
Oglesby,  198  Fed.  157,  upholding  order  requiring  operation  of  passenger 
train  between  certain  points;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission, 196  Fed.  814,  817,  upholding  statute  classifying  railroads  for 
rate  fixing  purposes ;  Texas  &  P.  Ry.  Co.  v.  Railroad  Commission,  192  Fed. 
286,  112  C.  C.  A.  538,  upholding  order  fixing  rate  on  single  commodity; 
In  re  Arkansas  Rate  Cases,  187  Fed.  307,  holding  compliance  for  five 
years  with  order  fixing  rates  did  not  estop  railroad  from  seeking  to  en- 
join it  on  proof  that  increase  of  expense  had  destroyed  profit;  Louisville 
otc.  R.  Co.  V.  Siler,  186  Fed.  190,  holding  bill  to  enjoin  rates  as  confis- 
catory did  not  state  cause  of  action;  Love  v.  Atchison  etc.  Ry.  Co.,  185 
Fed.  327,  107  C.  C.  A.  403,  holding  bill  sufficiently  alleged  rates  were 
confiscatory ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772,  815,  orders 
held  void  as  fixing  confiscatory  rates;  Southern  Pac.  Co.  v.  Bartine,  170 
Fed.  752,  refusing  to  enjoin  enforcement  of  Nevada  statute  creating 
railroad  commission  and  fixing  maximum  rates,  whereby  it  was  alleged 
such  rates  were  confiscatory;  In  re  Arkansas  Railroad  Rates,  168  Fed. 
730,  enjoining  passenger  and  freight  rates  as  excessive;  Spring  Valley 
Water  Co.  v.  San  Francisco,  165  Fed.  678,  682,  enjoining  ordinance  fix- 
ing water  rates  on  condition  that  excess  collected  be  impounded  pending 
final  determination  of  validity  of  rate ;  In  re  Arkansas  R.  Rates,  163  Fed. 
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142,  granting  preliminary  injunction  against  enforcement  of  intrastate 
rates;  Piatt  v.  Lecocq,  158  Fed.  730,  732,  16  L.  B.  A.  (K.  S.)  668,  85 
C.  C.  A.  621,  holding  void  order  requiring  express  company  to  receive  and 
hold  over  night  specie  and  currency  tendered  for  shipment;  District  of 
Columbia  v.  Capital  Traction  Co.,  41  App.  D.  C.  121,  upholding  statute 
requiring  issuance  of  transfers  between  street  railway  companies ;  Louis- 
iana etc.  Ry.  Co.  v.  State,  85  Ark.  18, 106  S.  W.  961,  upholding  statute  re- 
quiring railroad  to  construct  station  at  certain  point;  State  ez  rel.  Rail- 
road Commrs.  v.  Florida  East  Coast  Ry.  Co.,  65  Fla.  427,  428,  62  South. 
593,  upholding  order  fixing  joint  rates ;  State  v.  Seaboard  etc.  Ry.  Co.,  48 
Fla.  145,  37  South.  320,  no  part  of  earnings  or  losses  from  interstate  and 
foreign  business  can  be  considered  in  determining  reasonableness  of 
domestic  rates;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission,  172 
Ind.  121,  87  N.  E.  969,  upholding  order  reducing  freight  rates  between 
two  points;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Ejin. 
619,  148  Pac.  672,  upholding  order  fixing  coal  rates  between  certain 
points;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  15,  118  Am. 
St  Bep.  298,  10  Adxl  Cba.  1015,  6  L.  B.  A.  (N.  S.)  834,  86  Pac.  155,  up- 
holding statute  regulating  charges  of  stockyards  carried  on  at  railroad 
center;  State  ex  rel.  Simpson  v.  Chicago  etc.  Ry.  Co.,  118  Minn.  385,  Ann. 
Gas.  1913E,  494,  41  L.  B.  A.  (N.  S.)  624,  137  N.  W.  4,  upholding  one 
cent  militia  fare  law ;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  293, 143  S.  W. 
814,  upholding  of  statute  requiring  railroads  to  run  at  least  one  train 
each  way  daily;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commrs.,  84  N.  J.  L.  472,  87  Atl.  655,  holding  gas  rate  fixed  by  com- 
mission for  certain  district  was  not  unreasonable;  Webb  v.  Western 
Union  Tel.  Co.,  167  N.  C.  492,  83  S.  E.  573,  holding  punitive  damages  re- 
coverable for  nondelivery  of  telegram  though  compensatory  damage  be 
trifling;  Corporation  Commission  v.  Atlantic  Coast  Line  Ry.  Co.,  137 
N.  C.  16,  49  S.  E.  197, 199,  requirement  that  railroad  make  connection  to 
accommodate  public,  not  unreasonable  because  unprofitable,  if  total  earn- 
ings in  State  show  profit;  State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co., 
19  N.  D.  51,  55,  26  L.  B.  A.  (N.  S.)  1001,  120  N.  W.  872,  874,  upholding 
statute  fixing'  car  rates  on  coal ;  Commonwealth  v.  Atlantic  Coast  line 
R.  Co.,  106  Va.  71,  117  Am.  St.  Bep.  988,  9  Aim.  Gas.  1124,  7  L.  B.  A. 
(N.  S.)  1086,  55  S.  E.  575,  holding  void  statute  requiring  railroads  to  sell 
family  mileage-books  at  two  cents  per  mile;  Puget  Sound  Electric  Ry.  v. 
Railroad  Commission,  65  Wash.  85,  Ann.  Gas.  1913B,  763,  117  Pac.  744, 
upholding  order  fixing  rates ;  dissenting  opinion  in  McCully  v.  Chicago  etc. 
Ry.  Co.,  212  Mo.  20,  32,  45,  51,  54,  110  S.  W.  716,  720,  724,  726,  727, 
majority  holding  void,  statute  requiring  railroad  to  furnish  free  return 
transportation  to  shippers  of  stock  by  carload;  dissenting  opinion  in 
Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  128,  16  L.  B.  A. 
(N.  S.)  108,  68  Atl.  684,  majority  holding  statute  fixing  passenger  rates 
void  as  unreasonable :  State  v.  Illinois  Cent  R.  Co.,  246  HI.  260,  92  N.  E. 
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844y  and  Qalf  etc.  Ry.  Co.  v.  Railroad  Commission,  102  Tex.  351,  113 
S.  W.  747,  both  argaendo. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
601,  Aaxl  Gas.  1916A,  1,  59  L.  Ed.  744,  35  Sup.  Ct.  429,  holding  maximum 
intrastate  rates  on  coal  in  car  lots  fixed  by  North  Dakota  statute,  after 
taking  into  account  entire  traffic  to  which  rates  apply,  were  unreasonable ; 
Delaware  etc.  R.  Co.  v.  Van  Santwood,  216  Fed.  254,  holding  order  re- 
quiring certain  trains  to  be  operated  was  void  where  loss  to  road  was 
three  thousand  dollars  a  year,  and  public  convenience  slight. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas.  1913B, 
776,  776. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.  Note,  Ann.  Gas.  1916A,  8,  9, 10, 11, 13,  14, 
15, 17. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  B.  A.  (K.  S.)  108, 118,  114. 

Returns  to  which  public  service  corporations  entitled.  Note,  L.  B.  A. 
1915A,  55,  60. 

Miscellaneous.  Cited  in  Smith  v.  Stephens,  173  Ind.  573,  90  L.  B.  A. 
(N.  S.)  704,  91  N.  E.  170,  upholding  and  construing  statutes  relating  to 
taxation;  State  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  432,  136  Am. 
St.  Bep.  514,  126  N.  W.  128,  to  point  that  foreign  corporation  accepts 
license  subject  to  power  of  State  to  enact  police  laws ;  dissenting  opinion 
in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  38  Ind.  App.  475,  79 
N.  E.  522,  majority  holding  appellate  court  had  power,  under  statutes,  to 
review  order  of  commission  fixing  rates. 

186  t7.  8.  269-273,  46  L.  Ed.  1158,  22  Sup.  Gt.  916,  NEW  TOBK  GENT,  ft 
H.  B.  R.  CO.  v.  CITY    OF  NEW  TOBK. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court  Note,  63  L.  &.  A.  39, 
43. 

186  U.  8.  273-279,  46  J*.  Ed.  1160,  22  Sap.  Gt  927,  HOFFEU)  v.  XTNITED 
8TATE8. 

One  who  purchases  interest  of  entryman  on  execution  sale  against  him 
Is  not  an  "assign"  entitled  to  benefit  of  statute  providing  for  refund  of 
purchase  money  where  entries  canceled. 

Approved  in  Causey  v.  United  States,  240  U.  S.  403,  60  L.  Ed.  713,  36 
Sup.  Ct.  367,  holding  United  States  not  required  to  return  purchase  price 
in  suit  to  recover  land  fraudulently  acquired ;  United  States  v.  Colorado 
Anthracite  Co.,  225  U.  S.  223,  56  L.  Ed.  1065,  32  Sup.  Ct.  617,  holding 
one  for  whom  entryman  initiates  and  obtains  allowance  of  entry,  and  to 
whom  he  gives  quitclaim  deed,  is  assign,  and  entitled  to  benefit  of  act; 
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United  States  ▼.  Commonwealth  Title  Ins.  etc.  Co.,  193  U.  S.  665,  48 
L.  Ed.  831,  24  Snp.  Ct  546|  mortgagee  who  has  foreclosed  is  an  ^assign** 
within  meaning  of  statute. 

Meaning  of  ''assign"  or  ''assignee.''    Note,  Aubl  Gas.  191SB,  734, 
^  735,739. 

One  who  seeks  to  take  advaatage  of  act  of  1880,  proridlng  for  repay- 
BMot  of  iNudiaae  money  wtuan  entry  has  been  ecionaoiisly  allowed  and 
cannot  be  oonflrmed,  must  not  only  Aow  himself  entitled  to  law  itself,  bat 
to  ererytUng  wUch  statnte  has  ""*^'">*  thereto  ss  aa  Incident. 

Approved  in  United  States  t.  Commonwealth  Title  Ins.  etc.  Co.,  193 
U.  S.  656,  48  L.  Ed.  832,  24  Sup.  Ct  546,  sorrender  of  duplicate  receipt 
will  be  presumed  from  findings  that  Secretary  of  Interior  ordered  rejMiy- 
ment  and  relinquishment  was  made. 

Purchaser  at  judicial  sale  as  ehargeable  with  notice  of  unrecorded 
instrument  affecting  title  to  property.   Note,  Ann.  Oaa.  1915B,  237. 

186  t7.  8.  279-2Sr7,  46  L  Ed.  1164,  22  Svv.  Ot.  920,  PUIS  BIVE&  LOGOINO 
h  IMP.  CO.  T.  T7NITED  STATE& 

Title  to  Indiaa  reserYstions  Is  In  gOYemment. 
Approved  in  United  States  v.  Gardner,  133  Fed.  288,  66  C.  C.  A.  663, 
ui^olding  ri^t  of  United  States  to  maintain  action  for  timber  unlaw- 
fully  cut  on  lands  held  by  Tndinn^  under  Greneral  Allotment  Act. 

Objection  of  variance  between  pleading  and  proof  must  be  made  at 
trial,  and  cannot  be  first  raised  in  i^n^ellate  courts 

ApproTcd  in  Lane  &  Co.  v.  Max^e  Cotton  Mills,  226  Fed.  698,  following 
rule;  Chicago  etc.  Ry.  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed.  417,  25 
Sup.  Ct.  200,  Federal  question  first  raised  in  highest  State  court,  on  ap- 
peal from  intermediate  appellate  court  too  late;  Davis  ▼.  Virginia  Ry.  & 
Power  Co.,  229  Fed.  639,  refusing  to  dismiss  appeal  asked  on  ground  that 
complainant  was  not  shown  to  be  owner  of  bonds,  where  x>oint  not  made 
in  trial  court;  J.  H.  Lane  &  Co.  v.  Maple  Cotton  Mill,  232  Fed.  422, 
arguendo. 

Contracts  to  cut  and  dellyer  certain  quantity  of  timber  do  not  authorise 
cutting  of  large  excess  over  quantity  mentioned  because  of  words  '^bont" 
or  ''more  or  less"  in  designating  such  quantity. 

Approved  in  Hadley-Dean  etc.  Glass  Co.  v.  Highland  Glass  Co.,  143 
Fed.  243,  74  C.  C.  A.  462,  words  **more  or  less,"  qualifying  quantity  of 
glass  to  be  manufactured  and  delivered  under  contract,  applies  only  to 
immaterial  variations. 

Construction  of  term  "more  or  less"  in  personal  property  contracts. 
Note,  12  Ann.  Oas.  295. 

United  States  cannot  be  eetomM  by  unauthorised  or  flrandolept  acts 
of  its  agents,  or  by  their  mistakes. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  651,  and 
United  States  v.  Denver  etc.  R.  Co.,  190  Fed.  848,  both  following  rule; 
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United  States  v.  Conrad  Inv.  Co.,  156  Fed.  132,  holding  approval  of  irri- 
gation maps  by  Secretary  of  Interior  could  not  give  companies  ri^ts  to 
appropriate  waters  of  streams;  United  States  v.  Kauhoe,  147  Fed.  187, 
77  C.  C.  A.  413,  government  not  bonnd  by  act  of  postoffice  inspector  in 
extending  time  of  payment  and  accepting  note  of  parties  liable  on  post- 
master's bond. 

Wbere  trespass  Is  wlUfnlly  committed,  trespasser  can  obtain  no  benefit 
for  money  on  labor  expended  In  removing  timber  ftom  public  land,  and 
lie  Is  liable  for  its  fall  value  wlien  seized. 

Approved  in  United  States  v,  Hammond,  226  Fed.  852,  following  rule; 
Guffey  V.  Smith,  237  U.  S.  119,  59  L.  Ed.  866,  35  Sup.  Ct.  526,  holding 
on  accounting  for  oil  taken  under  color  of  later  lease,  later  lessees  were 
entitled  to  credit  for  improvements  made  before  discovery  by  them  of 
earlier  lease;  Stratton's  Independence  v.  Howbert,  231  U.  S.  421,  58 
L.  Ed.  296,  34  Sup.  Ct.  136,  holding  depletion  of  ore  body  could  not  be 
estimated,  in  determining  depreciation  for  income  tax  purposes,  as  if  it 
had  been  done  by  stranger;  United  States  v.  Midway  Northern  Oil  Co., 
232  Fed.  632,  holding  defendants  developing  public  oil  lands  in  good 
faith  not  subject  to  punitive  damages,  nor  entitled  to  cost  of  improve- 
ments on  government  taking  x>ossession;  Liberty  Bell  Gold  Min.  Co.  v. 
Smuggler-Union  Min.  Co.,  203  Fed.  807,  122  C.  C.  A.  113,  holding  value 
of  finished  product  as  sold  to  be  measure  of  damages  for  willful  trespass 
by  removal  of  ore;  E.  G.  Beechwood  Ice  Co.  v.  American  Ice  Co.,  176 
Fed.  438,  holding  measure  of  damages  for  cutting  of  ice  by  willful  tres- 
passer was  value  at  market;  Backer  v.  Penn  Lubricating  Co.,  162  Fed. 
631,  89  C.  C.  A.  419,  holding  answer  to  complaint  alleging  taking  of  oil 
by  willful  trespass,  which  set  up  good  faith,  was  not  subject  to  general 
demurrer;  United  States  v.  Ute  Coal  etc.  Co.,  158  Fed.  28,  85  C.  C.  A. 
302,  applying  rule  where  coal  converted;  Trustees  of  Dartmouth  College 
V.  International  etc.  Co.,  132  Fed.  95,  106,  proper  measure  of  damages 
for  timber  cut  and  removed  in  good  faith  is  stumpage  value  of  trees  at 
time  cut;  Sweeney  v.  Hanley,  126  Fed.  103,  61  C.  C.  A.  153,  holding 
where  majority  owner  of  mine  wrongfully  excludes  minority  owner,  meas- 
ure of  damages  is  latter's  full  share  of  ore  mined  without  deducting  cost 
of  mining;  Potter  v.  United  States,  122  Fed.  53,  54,  58  C.  C.  A.  231, 
holding  measure  of  damages  against  innocent  purchaser  of  logs  from  will- 
ful trespasser  is  value  of  logs  at  time  of  purchase ;  United  States  v.  Flint 
Lumber  Co.,  87  Ark.  83,  112  S.  W.  218,  applying  rule  where  defendant 
schemed  with  ostensible  homesteader  to  cut  and  remove  timber;  Bailey 
v.  Hayden,  65  Wash.  59,  117  Pac.  721,  holding  compensatory  dapiages 
only  recoverable  for  removal  of  timber  where  trespass  not  showing  to- 
have  been  intentional;  Thompson  &  Ford  Lumber  Co.  v.  Dillingham,  223 
Fed.  1003, 139  C.  C.  A.  376,  arguendo. 

Distinguished  in  United  States  v.  St.  Anthony  R.  R.  Co.,  192  U.  S.  542, 
48  L.  Ed.  555,  24  Sup.  Ct.  339,  holding  where  timber  was  cut  by  railroad 
on  public  domain  but  in  belief  based  on  advice  of  counsel  that  such  was 
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railway  land,  damages  are  value  of  timber  when  cut ;  Providence  Min.  etc. 
Co.  V.  Nicholson,  178  Fed.  38, 101  C.  C.  A.  157,  holding  where  ore  taken 
by  trespasser,  with  consent  of  lessee  entitled  to  mine,  damages  were  re- 
coverable only  to  ffiKtent  of  actual  injury  proved ;  United  States  v.  Torrey 
Cedar  Co.,  154  Fed.  266,  267,  holding  allottee  under  Stockbridge  treaty  of 
1856  in  possession  not  liable  for  waste  in  cutting  timber  for  sale. 

Measure  of  damages  for  injury  to  or  destruction  of  standing  trees. 
Note,  15  Ann.  Oas.  916. 

Measure  of  damages  for  wrongful  eniting  or  destniction  of  standing 
timber.    Note,  18  L.  K  A.  (K.  S.)  250. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  B.  A.  909. 

Costa  cannot  be  taxed  against  United  States. 
Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed.  212, 
foUowing  rule;  United  States  v.  Dickson,  127  Fed.  775,  holding  on  dis- 
missal of  proceedings  to  condemn  land  for  public  purposes  United  States 
not  liable  to  owners  for  costs. 

Liability  of  State  or  Federal  government  for  costs.    Note,^  8  Ann. 
Oas.  398. 

Beporter's  fee  for  transcript  used  by  j^lalntifl  In  preparing  bin  of  ezee^ 
tions  on  appeal  should  not  be  taxed  as  costs. 

Approved  in  Marks  v.  Merrill  Paper  Co.,  203  Fed.  21, 123  C.  C.  A.  380, 
witness  from  outside  State  voluntarily  appearing  held  entitled  to  mileage 
only  to  extent  of  running  of  subpoena;  Corporation  of  St.  Anthony  v. 
Houlihan,  184  Fed.  259,  106  C.  C.  A.  394,  charges  of  auditor  and  ste- 
nographer, when  appointed  in  action  at  law  by  consent,  held  taxable  as 
costs. 

Miscellaneous.  Cited  in  Montgomery  Light  etc.  Co.  v.  Montgomery 
Traction  Co.,  219  Fed.  973,  to  point  that  practical  construction  of  con- 
tract by  parties  is  binding  on  them. 

186  XT.  8.  298-^03,  46  L.  Ed.  1173,  22  Sop.  Ot.  918»  UNITED  STATES  T. 
AUSTIN  NIOHOLLS  «(  CO. 

Under  section  19  of  Customs  Administrative  Act  of  1890,  glass  bottles 
containing  ad  valorem  goods  are  not  "coverings,"  value  of  which  is  to  be 
added  to  merchandise  in  fixing  duty. 

Approved  in  United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  holding 
embroidered  fans  dutiable  under  provisions  for  ''fans  of  all  kinds,"  and 
not  for /'embroidered  apparel  or  other  fabric";  Kimpton  v.  United  States, 
171  Fed.  79,  96  C.  C.  A.  182,  value  of  stone  bottles  filled  with  ad  valorem 
goods  are  not  "coverings" ;  Kimpton  v.  United  States,  165  Fed.  239,  240, 
holding  tins,  jars  and  terrines,  containing  liquids,  were  dutiable  as  "cover- 
ings" ;  James  A.  Hayes  &  Co.  v.  United  States,  150  Fed.  65,  68,  80 
C.  C.  A.  17,  glass  bottles  filled  with  olive  oil  subject  to  duty  under  Tariff 
Act,  not  "coverings"  exempt  from  duty  under  Customs  Administrative 
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Act;  United  States  v.  Austin,  Nichols  &  Co.,  121  Fed.  730,  58  C.  C.  A. 
149,  holding  bottles  filled  with  merchandise  at  ad  valorem  rates  not  sub- 
ject to  duty  under  Act  of  1894,  par.  88. 

Distinguished  in  Austin,  Nichols  &  Co.  ▼.  United  States,  171  Fed.  80, 
96  C.  C.  A.  183,  tin  cans  and  stoneware  receptacles^  are  dutiable  as  '^casea 
and  similar  coverings.'^ 

ISe  t7.  8.  304>a08,  46  Ii.  Ed.  117&,  22  Sup.  Ot.  879,  EENNABD  T.  KB- 


Validity  of  statate  or  treaty  of  United  States  Is  not  ^Vbrawn  111  anes- 
tion"  within  meaning  of  section  709,  Revised  Statutes,  every  time  xiglits 
claimed  thereunder  are  controverted. 

Approved  in  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  upholding 
Employers'  Liability  Act  is  not  void  because  rights  created  were  not 
solely  cognizable  in  Federal  courts ;  United  States  v.  Fisher,  38  App.  D.  C. 
54,  denying  writ  of  error  to  Supreme  Court  where  i>arty  seeking  it  eon- 
ceded  authority  of  Secretary  of  Interior  to  do  aot  in  question  but 
asserted  misinterpretation  of  statutes. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  521. 

186  U.  S.  S09-819,  46  Ii.  Ed.  1177,  22  Sup.  Ot.  875,  UNITEB  STATES  v. 


Surety  on  contractor's  bond  for  erastruction  of  drydock  is  released  by 
subsequent  changes  in  work,  made  by  principals  without  his  assent. 

Approved  in  Equitable  Surety  Co.  v.  United  States,  234  U.  S.  457,  58 
L.  Ed.  1397,  1398,  34  Sup.  Ct.  803,  holding  alterations  affecting  only  loca- 
tion  of  building  did  not  release  surety;  United  States  v.  McMullen,  222 
U.  S.  469,  56  L.  Ed.  272,  32  Sup.  Ct.  128,  holding  sureties  not  relieved  by 
reletting  contract  after  contractor's  default  where  terms  not  substantially 
different;  United  States  v.  Wiesberger,  206  Fed.  645,  124  C.  C.  A.  429, 
denying  recovery  on  contractor's  bond  when  government,  after  taking 
over  work,  completed  it  in  substantially  different  manner;  Eberhart  v. 
United  States,  204  Fed.  890,  895,  123  C.  C*  A.  180,  holding  sureties  dis- 
charged by  failure  of  government  to  sue  on  bond  within  time  limited  by 
statute  requiring  bond;  McMullen  v.  United  States,  167  Fed.  463,  93 
C.  C.  A.  96,  holding  surety  not  released  by  granting  extension  provided 
for  in  contract;  American  Bonding  Co.  v.  United  States,  167  Fed.  920, 
93  C.  C.  A.  310,  and  United  States  Fidelity  etc.  Co.  v.  United  States, 
194  Fed.  617,  116  C.  C.  A.  187,  both  holding  surety  discharged  where 
government,  on  contractor's  defeat,  made  substantially  different  contract 
for  completion;  Hardaway  etc.  v.  National  Surety  Co.,  150  Fed.  481, 
80  C.  C.  A.  283,  surety  not  liable  on  penal  bond  after  change  in  situation 
has  released  principal;  Fidelity  &  Deposit  Co.  v.  United  States,  137 
Fed.  869,  70  C.  C.  A.  204,  breach  of  government  contract  by  which  surety 
is  discharged,  if  afterward  waived  by  contractor^  will  not  revive  liability 
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of  surety;  City  of  New  Hmyen  t.  Natioiial  Steam  Eeononuxer  Co^  79 
Conn.  488,  65  AtL  961,  lioldin^  soiety  not  disdimzged  by  minor  attezm- 
tions  in  performing  eontrmet;  Wilkinson  ▼.  McKimmie,  36  Appi  D.  C 
345,  holding  smeties  not  discharged  hy  altezatioB  in  hnilding  eontzact 
affecting  tnmsfer  of  title  to  lots  <m  which  Imildings  were  ereeted;  Bart- 
leU  A  Kling  ▼.  Illinois  Surety  Co.,  142  Iowa,  552, 119  N.  W.  734,  holding 
surety  not  discharged  by  changes  where  he  consented  thereto;  Enterpdse 
Hotel  Co.  T.  Book,  48  Or.  63,  85  Pac  335,  soreties  not  released  bccanae 
requests  for  changes  provided  for  in  contract  were  not  made  in  manner 
proWded;  Cleveland  etc.  By.  Co.  t.  Moore^  170  Ind.  340,  82  N.  E.  56, 
arguendo. 

Distinguished  in  United  SUtes  F.  4  O.  Co.  v.  United  States,  191  U.  S. 
424,  48  L.  Ed.  246,  24  Supu  Ct  143,  holding  extension  of  time  on  bill  for 
materials  furnished  obligor  by  third  party  does  not  discharge  surety 
on  bond  for  perf ormanee  of  original  contract  for  ecmstmetion  and  piompt 
payment  for  materials;  United  States  v.  Richardson,  127  Fed.  894,  hold- 
ing sureties  on  distiller's  annual  bond  are  not  dis<^iarged  by  execution  of 
warehousing  bond  covering  certain  of  same  spirits. 

Discharge  of  surety  on  contract<»r's  bond  by  alteration  in  work  to  bo 
done  under  working  contract.    Note,  16  Ann.  Oas.  347. 

186  tr.  B.  S20-642,  46  !■.  Ed.  1182,  22  Sop.  Ct  824,  IHTER8XAXB  COM- 
MEBCE  COMMIBSIOH  T.  CHICAGO  B.  ft  Q.  &  B.  CO. 

Bis^  of  eaxiier  to  divide  rates  ••  as  to  make  distinct  duoge  tnm 
point  of  shipment  to  CMcago,  and  separata  diazgA  for  detLveiy  to  stodE- 
yards,  is  conceded  and  upheld. 

Approved  in  Knudsen  etc  Fruit  Co.  t.  Michigan  etc  R.  Co.,  148  Fed. 
072,  79  C.  C.  A.  46,  ui^dding  right  of  railroad  to  make  separate  reason- 
able chaige  for  icing  cars  in  addition  to  ordinary  transportation;  South- 
em  Ry.  Co.  V.  Greensboro  Ice  etc  Co.,  134  Fed.  91,  carioads  of  coal  which 
are  interstate  eommeree  remain  such  untfl  delivered,  and  are  not  subject 
to  State  regulations;  Gault  Lumber  Co.  v.  Atchison  etc  Ry.  Co.,  37  OkL 
26,  130  Pac.  292,  hplding  last  connecting  carrier  on  interstate  shipment 
could  apply  interstate  tariffs  and  collect  demurrage  due  on  foreign  cars 
in  its  possession;  Erie  K  Co.  v.  Wanaque  Lumber  Co.,  75  N.  J.  L.  882, 
69  Atl.  170,  demurrage  charges,  based  on  tariff  filed  under  Interstate 
Commerce  Act,  are  presumed  conclusively  reasonable  by  State  court 
as  to  cars  engaged  in  interstate  commerce;  dissenting  opinion  in  Ohio 
Coal  Co.  V.  Whitcomb,  123  Fed.  365,  59  C.  C.  A.  487,  majority  holding 
charge  of  two  dollars  per  car  imposed  upon  one  shif^per  for  transporta- 
tion over  branch  line  constitutes  discrimination. 

Distinguished  in  Railroad  etc.  Commission  v.  Yandalia  R.  Co.,  258 
UL  403,  Ann.  Cas.  1914B,  363,  101  N.  £.  602,  holding  railit>ad  could  not 
divide  up  chaiges  for  switching  cars  in  city  to  different  industries,  so  as 
to  charge,  in  addition  to  regular  switching  ehaige,  cash  rental  for  cars 
furnished;  MeCallum  v.  Minneapolis  etc  Ry.  Co.,  129  Minn.  124^  151 
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N.  W.  975,  holding  charge  for  cars  originating  on  stnb  lines  controlled 
by  road,  in  addition  to  published  tariff,  is  invalid. 

Regulation  by  State  or  Railroad  Commission  of  switching  charge. 
Note,  Ann.  Gas.  1914B,  368. 

Miscellaneous.  Cited  in  Stickney  v.  Interstate  Commerce  Commission, 
164  Fed.  639,  and  Interstate  Commerce  Commission  v.  Stickney,  215, 
U.  S.  104,  105,  54  L.  Ed.  113,  114,  30  Sup.  Ct  66,  both  referring  histori- 
cally to  principal  case. 

186  U.  a  342-864,  46  Ii.  Ed.  1193,  22  Sap.  Ot.  833,  ITDEUTY  h  DEPOSIT 
00.  V.  COUETNEY. 

Wheie  It  appears  ftom  record  that  error  committed  was  not  prejudicial, 
judgment  cannot  be  disturbed. 

Approved  in  Kanawha  etc.  Ry.  Co.  v.  Kerse,  239  U.  S.  582,  60  L.  Ed., 
451,  36  Sup.  Ct.  176,  holding  error  cured  where  jury  negatived,  by  special 
finding,  hypothesis  on  which  requested  instruction  was  based;  Clark  v. 
Erie  R.  Co.,  230  Fed.  484,  holding,  under  facts,  submission  of  question 
of  contributory  negligence,  if  error,  did  not  harm  defendant. 

Bequlrement  in  bond  that  notice  of  default  be  given  "tsmiediately" 
Is  satisfied  by  giving  notice  in  reasonable  time. 

Approved  in  Empire  State  Surety  Co.  v.  Northwest  Lumber  Co.,  203 
Fed.  420,  121  C.  C.  A.  627,  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  & 
Min.  Co.,  154  Fed.  549,  83  C.  C.  A.  431,  and  John  B.  Stevens  &  Co.  v. 
Frankfort  Marine  etc.  Ins.  Co.,  207  Fed.  761,  47  L.  R.  A.  (N.  S.)  1214, 
125  C.  C.  A.  295,  all  applying  rule  to  notice  required  by  employer's  lia- 
bility policy;  National  Surety  Co.  v.  Western  Pac.  Ry.  Co.,  200  Fed.  681, 
119  C.  C.  A.  91,  applying  rule  to  indemnity  policy;  Fidelity  &  Casualty 
Co.  V.  Bank  of  Timn\pnsville,  139  Fed.  104,  71  C.  C.  A.  299,  whether 
notice  given  on  September  2,  1901,  of  default  discovered  on  August  26, 
1901,  was  "immediate"  notice  under  fidelity  bond  properly  left  to  jury; 
Fidelity  &  Deposit  Co.  of  Maryland  v.  Robertson,  136  Ala.  412,  34  South. 
944,  holding  notice  to  be  given  "immediately"  of  acts  involving  liability 
on  surety's  bond  means  within  reasonable  time;  Bacigalupi  v.  Phoenix 
Bldg.  etc.  Co.,  14  Cal.  App.  641,  642, 112  Pac.  895,  Thomason  v.  Keeney, 
4  Ga.  App.  721,  62  S.  E.  470,  Bross  v.  McNicholas,  66  Or.  47,  Ann.  Oas. 
1915B,  1272,  133  Pac.  784,  and  George  A.  Hormel  &  Co.  v.  American 
Bonding  Co.,  112  Minn.  296,  33  L.  R.  A.  (N.  S.)  513,  128  N.  W.  15,  all 
applying  rule  to  contractor's  bond;  Columbian  Nat.  Life  In&  Co.  v. 
Miller,  140  Ga.  352,  Ann.  Cas.  1914D,  408,  78  S.  E.  1082,  applying  rule  to 
life  i)olicy. 

Distinguished  in  McLendon  v.  Bromley,  3  Tenn.  Civ.  501,  holding  surety 
on  contractor's  bond  released  by  payment  of  moneys  by  owner  after 
notice  of  contractor's  failure  to  pay  claims  for  labor  and  materials. 

Mere  knowledge  of  one  or  more  directors  of  default  of  president  of 
bank  is  not  imputable  to  bank. 
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Af'prvTcd  Iz.  IL'^Dcxaaicr  t.  Hsjh.  157  TeL  IX.  116  CL  C  A.  553, 
holtf:r^  ksi^-v^eKise  bj  «ficcr  cf  «eii  tivrt  m  fwr  of  Cidri 

Actu  ir-^fgr.ftT  C^  T.  Fanes'  XsL  B«±.  10  Ted,  Tfl,  95  C  C  iL 


>TS  of  fJPafoft  of 

«f  V»d;  AsencK 
ci&  Col,  139  Fed.  741,  6  C  CL  A.  12L 

icpm«d  to 

LS!iEiMted  to  it;  IsBvrzak  Coal  Col  t. 
States  cie.  GT^anctr  C4L,  126  Fed.  93,  M.  61  C  C  A.  14S,  h^dzng  ad- 
■dssiblc  m  actioa  agahi?t  sarerr  eoci|Mu:T  on  bond  of 
eertifieaie  of  pSair-tiiTs  aoditor  vbere  ^rescral  cttnagcr  ksiev  of  its 
ration;  Aetna  ladan.  Co.  t.  S<£rocd«r.  12  X.  D.  117,  95  X.  W.  438, 
knfrmiedge  of  agent  Doi  |]res^r::.ed  to  be  knowledge  of  prmripal  vben  his 
interests  aie  adverse  to  tb9ee  of  piiciripal;  Wiiloagtivr  t.  Fidefitj  cte. 
Co.,  15  OkL  566,  557,  56L  85  F^cl  716,  717,  718,  ii|]iM>Idii:?  antisohtr  of 
assistant  cashier  to  bind  bank  bj  statonents  uwwefiiing  eondnet  of  presi- 
dent, made  to  surety  eompany  on  issuing  bond;  Kendiick-Boan  Giain 
etc  Co.  ▼.  Weaver,  128  Tenn.  628,  163  S.  W.  819,  boUii^  vbere  bond 
L«?a€d  for  benefit  of  bank  to  insane  against  kss  fniB  frmndnlcnt  receipts 
to  be  issued  by  wareboose  superintendent,  failaie  of  naicbunse  eompanj 
to  inform  insurer  of  defanhs  did  not  aroid  bond. 

Deelaration  and  aets  of  agenlL    Kote,  ISl  Aml  SL  B^l  S& 


In  action  on  caplofee's  fmlfni^y  bend,  ckarse^  in 
If  jarj  food  dheclois  were  cardcai  in  manaceaHnt  of  bink  cenenlly, 
ttej  Aotfd  find  for  defendant,  is  ener. 

Approred  in  Danrers  Sar.  Bank  t.  Xational  Smetr  Co^  166  Fed.  676, 
677,  92  C.  C.  A.  423,  instTuetioiis  in  aetion  on  indemnity  bond  considered, 
and  held  not  to  explain  effeet  of  settleisent  between  plaintiff  and  widow 
of  de^eai^d  defaulter  made  after  part  only  of  defalcation  diseoreTed; 
S^^'jtbern  Surety  Co.  t.  Tyler  &  Simpson  Co.,  30  OkL  126,  120  Pae.  940, 
holding  indemnity  bond  not  avoided  by  reason  of  negligenee  of  corporate 
of^.oers  in  making  examination  of  books:  First  Xat.  Bank  t.  United  States 
Fidelity  ete.  Co.,  150  Wis.  610,  137  X.  W.  745,  holding  mere  n^igenee 
of  oflficcrB  of  bank  to  examine  books  resulting  in  loss  was  not  defense 
to  action  on  bond,  when  not  amounting  to  bad  faith. 

Effect  of  false  representation  of  insured  or  Talidity  of  pcdiey  of 
fidelity  or  guaranty  insurance.    Note,  8  Aim.  Caa.  609. 

Insurance — ^Effect  of  qualifying  statements  or  warranties  by  words 
to  ''best  of  my  knowledge  and  belief"  or  words  of  like  import. 
Note,  45  L.  K  A.  (N.  S.)  435. 

Miscellaneous.  Cited  in  Cherry  t.  Fidelity  A  Depoat  Co.,  205  IT.  S. 
537,  51  L.  Ed.  920^  27  Sup.  Ct.  790,  affirming  judgment  on  authority  of 
principal  case. 


1133  NOTES  ON  tJ.  S.  REPORTS.      186  U.  S.  365-401 

186  U.  S.  365-380,  46  Ii.  Ed.  1208,  22  Sop.  Ot  862,  WABNE&  T.  OODFBET. 

Utigaat  cannot,  after  pressing  demands  for  relief  for  years,  and  after 
tliesr  have  been  found  to  be  unfounded,  be  allowed  to  amend  so  as  to  state 
entirely  new  cause  of  action. 

Approved  in  Qalesburg  etc.  Electric  Ry.  Co.  v.  Hart,  221  Fed.  13, 136 
C.  C.  A.  533,  holding  amendment  to  conform  to  proofs  was  not  departure; 
Healey  Ice  Mach.  Co.  v.  Green,  184  Fed.  519,  denying  leave  to  file  sup- 
plemental bill  after  decision  to  set  up  facts  to  make  out  different  cause, 
when  facts  were  known  before  filing  prior  billj  Elder  v.  Idaho- Washings 
ton  Northern  R.  R.  Co.,  26  Idaho,  215, 141  Pac.  983,  holding  after  appeal 
and  order  for  new  trial  complaint  could  not  be  amended  to  set  up  alle^ 
gation  directly  contradictory  to  original;  Grand  Central  Min.  Co.  v. 
Mammoth  Min.  Co.,  29  Utah,  596,  83  Pac.  685,  offer  to  amend  at  close 
of  trial  without  offer  of  further  proof  is  properly  rejected  in  absence  of 
variance  between  pleadings  and  proof. 

186  U.  &  880-401,  46  L.  Ed.  1209,  22  Sup.  Ot.  811,  OOMPAOKIE  FBAN- 
CAISB  DE  NAViaATION  A  VAPEUB  T.  LOITISIANA  STATE 
BOABD  OF  HEALTH. 

Statnte  of  Louisiana  empowering  board  of  taealtlL  to  ezelnds  beattliy 
persons  f^m  infected  locality  applies  to  persons  coming  from  outside  State 
and  is  valid. 

Approved  in  Wilmington  Transp.  Co.  ▼•  Railroad  Commission,  236 
U.  S.  154,  50  L.  Ed.  516,  35  Sup.  Ct.  276,  State  may  regulate  interstate 
ferry  charges,  in  absence  of  action  by  Congress ;  Patsone  v.  Pennsylvania, 
232  U.  S.  146,  58  L.  Ed.  544,  34  Sup.  Ct.  281,  holding  State  statute  pro- 
hibiting alien  from  killing  game  and  making  possession  of  firearms  by 
them  unlawful  not  void  as  violative  of  treaty  with  Italy;  Simpson  v. 
Shepard,  230  U.  S.  406,  407,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.) 
1151,  57  L.  Ed.  1544,  1545.  33  Sup.  Ct.  729,  holding  act  to  regulate  com- 
merce did  not  contemplate  interference  with  power  of  States  to  prescribe 
rates  for  intrastate  trafBc;  Moyer  v.  Peabody,  148  Fed.  876,  upholding 
exercise  of  discretion  by  military  officers  as  to  arrest  and  detention  where 
insurrection  is  declared;  Armour  &  Co.  v.  City  Council  of  Augusta,  134 
Ga.  186,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  420,  holding  void  ordinance 
imposing  inspection  charge  on  frozen  meats  brought  from  outside  county 
into  city;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  39,  100 
N.  E.  342,  holding  statute  providing  for  grabrirons  on  cars  not  invalid 
as  regulating  interstate  commerce,  since  it  merely  imposed  additional 
penalty  for  omission  covered  by  Federal  statute;  Ex  parte  McDonald, 
49  Mont.  465,  Ann.  Gas.  1916A,  1166,  L.  R.  A.  1915B,  988,  143  Pac.  950, 
holding  where  militia  called  out  by  Governor  to  put  down  insurrection, 
they  may  arrest  rioters  and  hold  them  until  insurrection  put  down; 
Commonwealth  v.  Breakwater  Co.,  214  Mass.  17,  100  N*.  E.  1038,  holding 
statute  for  inspection  of  steam  boilers  in  vessels  applied  to  boiler  on 
baige  used  for  loading  on  tidewater* 
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I 

Distinguished  in  Smith  t.  Lowe,  121  Fed.  757,  59  C.  C.  A.  185,  hold- 
ing State  officers  cannot,  under  Idaho  Sheep  Quarantine  Aet  1899,  inter- 
fere with  removal  into  State  of  healthy  sheep. 

Miscellaneous.  Cited  in  Rizey  v.  Coz,  235  U.  S.  688,  59  L.  Sd.  426, 
35  Sup.  Ct.  204,  dismissing  for  want  of  jurisdiction  on  authority  of  prin- 
cipal case. 

186  U.  8.  401-418,  46  Ii.  Ed.  1219,  22  Sup.  Ot  866,  OAFITAIt  0IT7  UO-HT 
h  FUEL  OO.  T.  TAIiItAHABSEE. 

Oorporatton  haYing  ftancbise  to  operate  public  lighting  plant  in  city 
cAnnot  enjoin  dty  trcm  constmcting  its  own  plant,  wlien  francliise  has 
remained  mraaed  for  ten  years. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  193,  194,  Ann«  Oas.  1915A,  906,  59  L.  Ed.  192,  35  Sup.  Ct.  72, 
upholding  ordinance  revoking  right  to  lay  wires  in  street  granted  by 
prior  ordinance  and  long  unused;  In  re  New  York  Electric  Lines  Co., 
201  N.  Y.  332,  94  N.  E.  1059,  upholding  revocation  of  resolution  per- 
mitting laying  of  underground  conduits  before  it  was  used. 

186  t7.  8.  413-422,  46  L.  Bd.  1225,  22  8np.  Ot'  895,  HOTEHA  ▼.  UMTCBD 
STATE  Ai 

Charges  given  in  murder  case,  where  defense  of  insanity  made,  on 
question  of  burden  of  proof,  considered  and  held  not  to  warrant  reversal. 
Approved  in  Glover  v.  United  States,  147  Fed.  433,  8  Ann«  Oaa.  1184, 
77  C.  C.  A.  450,  erroneous  charge  that  defense  of  alibi  must  be  proved 
by  preponderance  of  evidence,  not  cured  by  further  charge  that  defend- 
ant be  given  benefit  of  reasonable  doubt ;  Adair  v.  State,  6  Okl.  Cr.  293, 
44  L.  Bb  A.  (N.  S.)  119,  118  Pac.  420,  reversing  judgment  of  conviction 
for  murder  for  error  in  instructions  as  to  burden  of  proof,  when  de- 
fense raised  issue  to  show  reasonable  doubt  of  sanity. 

Presi;miption  and  burden  of  proof  as  to  sanity  in  criminal  cases. 
Note,  44  L.  B.  A.  (N.  S.)  120,  124, 180. 

Trial  of  insane  person  as  former  jeopardy.   Note,  85  L.  B.  A.  (N.  S.) 
471. 

Necessity  that  motive  be  proved  in  prosecution  for  murder.    Note, 
Ann.  Gas.  19120  237. 

Right  to  convict  for  several  offenses  growing  out  of  same  faeta. 
Note,  31  L.  B.  A.  (K.  S.)  720. 

X86  XT.  S.  423-429,  46  Ii.  Ed.  1229,  22  8up.  Ot  862,  HAOAN  T.  800TTIHH 
T7NI0N  ft   NATIOKAI.  INSUBAKCE  COMPAmr. 

If  there  be  inconsistency  between  written  and  printed  portions  of 
contract,  the  written  language  wUl  prerail. 

Approved  in  Thomas  v.  Taggart,  209  U.  S.  389,  52  L.  IkL  848,  28 
Sup.  Ct.  519,  construing  receipt;  L^ngle  y.  Scottish  Union  etc.  Ins.  Co., 
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48  Fla.  92,  111  Am.  St.  Bep.  7A,  87  L.  R.  A.  581,  37  South.  466,  upholding 
liberal  interpretation  of  contract  in  favor  of  insured  where  indorsement 
slip  attached  changes  terms  as  to  other  insurance;  Starkweather  v.  Em- 
erson Mfg.  Co.,  132  Iowa,  270,  109  N.  W.  721,  holding  written  and 
printed  portions  reconcilable. 

Distinguished  in  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed. 
508,  9  L.  R.  A.  (N.  S.)  483,  71  C.  C.  A.  21,  policy  of  fire  insurance  with 
''loss  payable"  indorsement  ''as  interest  may  appear''  avoided  by  chattel 
mortgage  of  insured. 

Written  matter  as  controlling  printed  matter  in  construction  of  con- 
tract.   Note,  Ann.  Oaa.  1913E,  961,  964. 

By  virtue  of  the  language  in  policy  of  marine  Insurance,  "on  account 
of  whom  It  may  concern,**  person  taking  out  policy  need  not  have  specific 
Individual  in  mind;  it  may  apply  to  any  person  to  whom  he  may  sell  the 
Insured  Interest  in  whole  or  In  part. 

Approved  in  Merchants  &  Miners'  Transp.  Co.  v.  Robinson-Baxter- 
Disosway  Transp.  Co.,  191  Fed.  774, 113  C.  C.  A.  427,  determining  effect 
of  same  term  in  policy  procured  by  towing  company  on  goods  on  tow ; 
Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.,  192  Fed.  383,  policy  construed  to 
cover  goods  held  in  warehouse,  owned  by  third  person,  by  whom  it  was 
mortgaged,  though  policy  provided  that  it  should  be  void  if  mortgage 
made  without  insurer's  consent;  Munich  Assur.  Co.  v.  Dodwell  &  Co., 
128  Fed.  414,  63  C.  C.  A.  152,  holding  marine  policy  insuring  against 
c^eneral  average  "in  name  of  all  persons  to  whom  subject  matter  may 
appertain"  protects  whole  cargo;  Bakbaus  v.  Caledonian  Ins.  Co.,  112 
Md.  693,  77  Atl.  317,  holding  conditions  in  fire  policy  as  to  ownership 
waived  by  rider  making  loss  payable  to  assured  "as  interest  may  appear" ; 
Symmers  v.  Carroll,  207  N.  Y.  636,  Ann.  Oa«.  19140,  686,  47  L.  R.  A. 
(N.  S.)  196,  101  N.  E.  699,  holding  carrier  could  insure  goods  for  benefit 
of  owners. 

Alienation  by  or  to  partner  or  joint  owner  as  change  in  title  or  in- 
terest within  condition  in  fire  insurance  policy.  Note,  Ann.  Oas. 
1916B,  956. 
Formation  of  partnership  or  change  in  personnel  of  firm  as  affecting 
change,  of  title  or  ownership  within  provision  of  policy.  Note, 
21  L.  B.  A.  (N.  S.)  445. 

Miscellaneous.  Cited  in  Scottish  Union  etc  Ins.  Co*  y.  Encampment 
Smelting  Co.,  166  Fed.  235,  92  C.  C.  A.  139,  to  point  that  failure  to 
make  proof  of  loss  was  not  excused  by  asserted  waiver,  not  in  writing, 
as  required  by  policy,  made  by  agent  without  authority  thereto,  whose  act 
was  not  ratified. 

186  tr.  S.  434-468,  46  Lw  Ed.  1284,  22  8up.  OH.  84^  FABMEB9  LOAK  ft 
TBUST  €0.  y.  PENN  PIiATE  GLASS  CO. 

Purchaser  of  property  subject  to  mortgage  does  not  Un^edly  agree  to 
Indemnify  grantor  against  liability  on  mortgage^ 
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Approved  in  Equitable  Trust  Co.  ▼.  United  Box  Board  &  Paper  Co., 
220  Fed.  717,  holding,  under  facts,  new  corporation  becoming  successor 
in  interest  to  mortgagor  in  mortgaged  premises,  took  title  subject  to 
mortgage,  but  without  obligation  to  pay  deficiency. 

Coyenant  to  insure  does  not  run  wltb  the  land. 

Distingfuished  in  American  Ice  Co.  v.  Eastern  Trust  Co.,  188  U.  S.  629, 

631,  47  L.  Ed.  625,  23  Sup.  Ct.  433,  434,  holding  proceeds  of  insurance 

policies  taken  by  mortgagor's  assignee  for  creditors  insures  to  trustee  for 

bondholders  in  mortgage  where  it  required  insurance. 

» 

In  the  absence  of  any  contrafCt  on  part  of  mortgagor  to  Insure  prop- 
erty for  benefit  of  mortgagee,  mortgagee  has  no  right  to  proceeds  of  policy 
taken  out  by  mortgagor  with  loss  payable  to  himself. 

Approved  in  In  re  Balsier,  215  Fed.  135,  judgment  creditor  having 
lien  on  realty  has  no  preferred  claim  to  proceeds  of  fire  policy  taken 
by  bankrupt  for  his  own  benefit;  Imperial  Elevator  Co.  v.  Bennett,  127 
Minn.  261,  149  N.  W.  374,  and  Healey  Ice  Mach,  Co.  v.  Green,  181  Fed. 
895,  both  holding  holder  of  mechanic's  lien  had  no  claim  on  proceeds 
of  fire  policy  taken  out  by  owner  and  payable  to  himself;  Hanson  v. 
W.  L.  Blake  &  Co.,  155  Fed.  358,  holding  chattel  mortgagee  had  equi- 
table lien  on  proceeds  of  policy  on  property  covered  by  unrecorded  mort- 
gage taken  out  by  mortgagor  for  mortgagee  and  payable  to  her  as  her 
interest  might  appear;  Eastern  Milling  etc.  Co.  v.  Eastern  Milling  etc. 
Co.,  125  Fed.  143,  holding  where  contractual  obligation  exists  requiring 
mortgagor  to  insure  for  mortgagee's  benefit,  latter  is  entitled  to  proceeds. 

186  V.  a  458-477,  46  Lw  Ed.  1247,  22  Sup.  Ot  908,  ImANUER  ▼.  ICEBOAK- 
TILE  NAT.  BANK. 

Where  bank  rests  on  its  report  to  State  Controller  and  does  not  appear 
before  board  of  equalization,  though  knowing  its  report  would  be  before 
that  board,  and  also  knows  board's  powers  and  duties,  it  cannot  conq^lain 
that  assessment  was  increased  without  notice. 

Approved  in  English  v.  Territory  of  Arizona,  214  U.  S.  366)  58  L.  Bd. 
1033,  29  Sup.  Ct.  658,  holding  property  owners  notified  of  meeting  of 
commissioners  in  regard  to  assessment  for  public  improvement  were 
bound  to  take  notice  of  subsequent  presentation  in  conformity  with  law, 
of  commissioner's  report;  Idaho  Ry.  Light  etc.  Co.  v.  Monk,  218  Fed. 
685,  holding  taxpayer  not  entitled  to  notice  before  increasing  at  subse- 
quent meeting  held  pursuant  to  law  tentative  valuation  made  on  notice ; 
King  County  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  327,  116  C.  C.  A.  143, 
holding  it  not  ground  for  enjoining  tax  that  assessment  was  raised  by 
State  tax  commission  for  that  county  alone. 

Judgments  based  on, discrimination  in  assessments  in  1886  or  1894  do 
not  show  discrimination  in  1896. 

Approved  in  Lander  v.  Mercantile  Nat.  Bank,  118  Fed.  786,  55  C.  C.  A. 
523,  holding  Rev.  Stats.  Ohio,  §  2781a|  does  not  authorize  auditor  to 
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place  on  duplicate  tax  list  sums  aUowed  in  past  years  as  deductions  on 
bank  stock. 

Distinguished  in  dissenting  opinio^  in  San  Francisco  Nat.  Bank  v. 
Dodge,  197  U.  S.  112, 114,  49  L.  Ed.  687,  25  Sup.  Ct.  384,  majority  hold- 
ing discrimination  against  national  banks  in  favor  of  State  banks  results 
from  taxation  of  shares  of  national  banks  at  market  value. 

Discrimination  against  shareholders  in  national  banks,  in  assessing 
shares.    Note,  10  Ll  B.  A.  (N.  S.)  950. 

Necessary  ayerments  In  bill  to  restrain  enforcement  of  State  taxes 
on  national  bank  shares,  stated. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  XT.  S.  75,  49 
L.  Ed.  672,  25  Sup.  Ct.  384,  equitable  jurisdiction  must  be  shown  by 
proper  averments. 

186  V.  B.  479,  46  li.  Ed.  1266,  22  Sup.  Ot  941,  WAI.TEBS  T.  OHIOAOO, 
B.  ft  Q.  R.  R.  00. 

Cited  in  Cummins  v.  Chicago  etc.  R.  Co.,  193  Fed.  241. 

When  defendant  corporation  is  entitled  to  remove  action  to  Federal 
court  on  ground  of  diverse  citizenship.    Note,  12  Ann.  Oas.  621. 

186  V.  a  480,  46  !■.  Ed.  1259,  22  Sup.  Ot  943,  MISS0T7BI  ETC.  BT.  00. 
▼.  TBT7SKETT. 

Cited  in  St.  Louis  etc.  R.  Co.  v.  Pibum,  30  OkL  267, 120  Pac.  926. 

Liability  of  carrier  for  loss  or  injury  to  livestock.    Note,  180  Am.  St. 
Bep.  459. 

Railroad's  liability  for  delay  of  freight,  due  to  inadequate  facilities. 
Note,  10  L.  B.  A.  (N.  S.)  433. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  8.)  20. 

186  V.  &  480,  46  lb  Ed.  1259,  22  Sup.  Ot.  948,  HALI.  ▼.  JOHNSON. 
Cited  in  Ex  parte  Martinez,  66  Tex.  Cr.  68, 145  S.  W.  994. 

186  V.  S.  482,  46  !■.  Ed.  1266,  22  Sop.  Ot.  941,  DE  OIOMAO  T.  XmiTED 
STATES. 

Cited  in  United  States  v.  Musgrave,  160  Fed.  703. 

Necessity  of  deposit  in  mail  to  constitute  offense  of  using  mail  to 
disseminate  obscene  matter.    Note,  7  Ann.  Oas.  126. 

186  tr.  S.  482,  46  li.  Ed.  1260,  22  Sup.  Ot.  941,  BUJNJBLAIK  HILIi  ETC.  OON- 
OENTRATINa  00.  ▼.  EMFIBE  STATE-IDAHO  MIN.  ETO.  OO. 

Cited  in  Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx  Min.  Co., 
36  Nev.  552, 138  Pac.  73. 
XVIII— 72 
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186  V.  8.  488,  46  Lu  Ed.  1261,  82  Sup.  Cft  948»  QfUABULKTSB  TRTTST  CX>. 
▼.  OBOTBIAN. 

Cited  in  PaniBh  t.  Taggart-Ddph  Lumber  Co.,  11  Oa.  App.  778,  76 
8.  E.  166. 

186  V.  B.  483,  46  !■.  Ed.  1261,  22  Sup.  Ot.  94S,  HABBIKa  ▼.  HABT. 
Cited  in  Harding  y.  Hart,  187  U.  S.  638,  47  L.  Ed.  344,  23  Sap.  Ct.  846. 

186  17.  a  484,  46  li.  Ed.  1261,  22  Sup.  Ot.  M8,  8ETHOUB  X.U1IBEB  00. 
▼.  OABUKa. 

Cited  in  Pollaek  t.  liyer  Bros.  Drag  Co.,  233  Fed.  8d7. 


V. 


NOTES 

ONTHS 

UNITED  STATES  REPORTS. 


187  UNITED  STATEa 


187  V.  8.  1-8,  47  li.  Ed.  49,  2S   Sup.  Ot.  1,  AMBBOSZNI  T.  TTKITED 
STATES. 

Bonds  required  bj  State  etatate  of  applteaatB  for  liquor  UcenBe  axe  not 
sobject  to  war  revenne  tax. 

Approved  in  dissenting  opinion  in  Sonth  Carolina  t.  United  States,  199 
U.  S.  468,  60  L.  Ed.  272,  26  Sup.  Ct.  110,  majority  holding  government 
may  exact  internal  revenue  tax  from  dispensing  agent  of  State  which  has 
taken  charge  of  liquor  business. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  158,  Ann.  Gas. 
1912S,  1312,  56  L.  Ed.  416,  31  Sup.  Ct.  342,  holding  corporation  tax 
imposed  by  Tariff  Act  of  1909  not  void  because  levied  on  business  done 
in  pursuance  of  authority  granted  by  State  in  creation  of  private  cor« 
porations ;  South  Carolina  v.  United  States,  199  U.  S.  461,  60  L.  Ed.  269, 
26  Sup.  Ct.  110,  government  may  exact  internal  revenue  tax  from  dis- 
pensing agent  of  State  which  has  taken  charge  of  liquor  business ;  Com- 
monwealth V.  Fidelity  etc.  Co.,  244  Pa.  72,  90  Atl.  439,  upholding  State 
tax  on  premiums  on  bonds  given  to  government. 

Federal  taxation  of  instrumentalities  of  State  governments.    Note, 
4  Ann.  Gas.  747. 

187  V.  a  8>41,  47  Is.  Ed.  53,  23  Sap.  Ot.  4,  SCHWABTZ  r.  DUSS. 

Agreements  constituting  the  Harmony  'Oommunity  of  Pennsylvania  are 
not  offensive  to  public  policy  of  State. 

Approved  in  Order  of  St.  Benedict  v.  Steinhauser,  179  Fed.  146,  Ben- 
ziger  V.  Steinhauser,  154  Fed.  154,  and  Order  of  St.  Benedict  v.  Stein- 
hauser, 234  U.  S.  650,  Ann.  Gas.  1917A,  463,  62  L.  B.  A.  (N.  S.)  1469, 
58  If.  Ed.  1517,  34  Sup.  Ct.  932,  all  holding  agreement  of  member  of 
religious  order  chartered  as  society  of  religious  men  living  in  community, 
that  his  individual  earnings  should  go  into  oommon  fund  was  valid,  and 
included  earnings  from  copyrights ;  Steinhauser  v.  Order  of  St.  Benedict, 
194  Fed.  296j  114  C.  C.  A.  249,  holding  agreement  of  member  of  religious 
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order  that  earnings  should  go  into  common  fund  was  valid  bnt  not 
enforceable  at  law  or  in  equity  so  far  as  applying  to  income  from  copy- 
rights held  in  his  own  name;  State  y.  Amana  Society,  132  Iowa,  318, 
11  Ann.  Gas.  231,  8  L.  B.  A.  (N.  S.)  909,  109  "N.  W.  899,  holding  organ- 
ization and  maintenance  of  communistic  religious  society  was  not  obnox- 
ious to  public  policy. 

Communistic  society  or  corporation  as  contrary  to  public  policy. 
Note,  11  Ann.  Gas.  237. 

Public  policy  as  to  communistic  life  or  tenure  of  proi>erty.  NotCi 
8  L.  R.  A.  (N.  S.)  910. 

Bights  of  members  withdrawing  from  commimiBtie  society,  considered. 
Approved  in  Dade  Coal  Co.  v.  Penitentiary  Co.,  119  Ga.  830,  47  S.  E. 
340,  determining  rights  of  members  of  corporation  whose  whole  asset 
consisted  of  convict  lease;  Ruse  v.  Williams,  14  Ariz.  452,  45  L  &  A. 
(N.  S.)  928,  130  Pac.  890,  holding  person  joining  religious  communistic 
society  could  not,  on  withdrawal,  recover  property  contributed. 

Miscellaneous.  Cited  in  Everitt  v.  Duss,  197  Fed.  401,  and  Everitt 
V.  Duss,  206  Fed.  608, 124  C.  C.  A.  388,  both  referring  historically  to  prin- 
cipal case. 

187  U.  B,  41-50,  47  Lu  Ed.  65,  28  Sap.  Ot  16^  J.  Iff.  BOBIMBOK  ft  CO.  ▼• 
BELT. 

State  courts'  construction  of  statute  of  firauds  binding  on  Federal 
courts. 

Approved  in  York  v.  Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  applying 
rule  in  determining  whether  oral  lease  of  rdalty  not  complying  with  stat- 
ute of  frauds  of  State  where  property  is  void  or  voidable. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  482. 

Courts  of  Indian  Territory  are  bound  to  respect  decisions  of  Supreme 
Court  of  Arkansas  iilterpreting  Arkansas  statutes  adopted  for  Indian  Terri- 
tory by  act  of  Congress. 

Approved  in  Adkins  v.  Arnold,  235  XT.  S.  421,  59  L.  Ed.  295, 36  Sup.  Ct. 
118,  applying  rule  in  holding  section  4621,  of  Mansfield's  Digest,  con- 
trolled section  648 ;  Robinson  v.  Long  Gas  Co.,  221  Fed.  401, 136  C.  C.  A. 
642,  applying  rule  to  Arkansas  statute  relating  to  estates  of  minors; 
United  States  v.  Pratt,  3  Alaska,  417,  and  Steil  v.  Dessmore,  3  Alaska, 
395,  both  applying  rule  to  Oregon  statute  adopted  for  Alaska;  Steele 
V.  Kelley,  32  Okl.  560,  122  Pac.  936,  Keel  v.  IngersoU,  27  Okl.  122,  111 
Pac.  216,  and  Missouri  etc.  Ry.  Co.  v.  Wise,  101  Tex.  463, 109  S.  W.  113, 
all  applying  rule  to  statutes  adopted  from  Arkansas. 

Alleged  errors  of  subordinate  courts  should  be  called  directly  to  their 
attention,  and  their  action  must  not  be  reversed  for  errors  wiildL  counsel 
in  appellate  court  have  first  evolved  from  the  record. 
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Approved  in  Hegeman  v.  Springer,  189  U.  S.  505,  47  L  Ed.  921,  23  Sup. 
€t.  849,  reaffirming  rule;  United  States  ▼.  United  States  Fidelity  ete.  Co., 
236  U.  S.  529,  59  L.  Ed.  704,  35  Sup.  Ct  298,  exception  to  failure  to 
allow  interest  on  penalty  in  bond  from  date  of  principal's  default  does 
not  present  question  whether  court  erred  in  overruling  claim  for  interest 
from  time  of  demand  made  upon  surety,  or  notice  to  it  of  default; 
Federal  Mining  etc.  Co.  v.  Hodge,  213  Fed.  609,  130  C.  C.  A.  197,  Jones 
V.  United  States,  179  Fed.  592,  103  G.  G.  A.  142,  and  Phoenix  Ry.  Co. 
V.  Landis,  231  U.  S.  582,  58  Ii.  Ed.  381,  34  Sup.  Gt.  179,  all  refusing  to 
consider  objection  first  raised  on  appeal. 

Assignment  for  creditors — ^Provision  for  release.    Note,  50  L.  B.  A, 
(N.  S.)  731. 

187  XT.  a  51-61,  47  Lw  Ed.  70,  23  Sup.  Ot  20,  TUBPIN  ▼.  LEMON. 

Onrattve  laws  may  heal  irregularities  in  action,  but  they  cannot  cure 
want  of  authority  to  act  at  aU. 

Approved  in  City  of  Orlando  v.  Giles,  51  Fla.  437,  40  South.  839, 
holding  void,  provisions  of  statute  for  validating  tax  rates  where  assess- 
ment not  made  as  required  by  law. 

Becord  of  proceedings  is  unnecessary  to  due  process  in  tax  sales. 
Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  50  L.  Ed. 
761,  26  Sup.  Ct.  466  (affirming  Michigan  B.  B.  Tax  Cases,  138  Fed.  233), 
and  upholding  Michigan  act  of  1901,  authorizing  taxation  of  railroads 
at  average  rate  of  taxation  imposed  on  other  property;  Hodge  v.  Musca- 
tine Co.,  196  U.  S.  280, 104  Am.  St.  Bep.  814,  49  L.  Ed.  481,  25  Sup.  Ct. 
237,  due  process  of  law  does  not  require  that  as  to  person  carrying  on 
business  of  selling  cigarettes,  notice  be  given  of  assessment  or  levy  of 
tax  imposed  by  Iowa  Code,  §  5007. 

Statute  declaring  tax  deed  to  be  prima  facie  evidence  of  regularity 
of  proceedings  leading  thereto,  has  only  effect  to  shift  burden  of  proof 
from  purchaser  to  contestant. 

Approved  in  Meeker  v.  Lehigh  Valley  B.  B.  Co.,  236  U.  S.  430,  Ann.  Caa. 
1916B,  691,  59  L.  Ed.  657,  35  Sup.  Ct.  328,  holding  statute  making  find- 
ings of  Commerce  Commission  prima  facie  evidence  of  facts  therein 
stated  creates  rebuttable  presumption;  Beitler  v.  Harris,  223  U.  S.  442, 
56  L.  Ed.  500,  32  Sup.  Ct.  248,  upholding  Kansas  statute  making  entries 
of  default  and  proceedings  in  usual  course  of  business  in  records  of  sales 
of  school  lands  prima  facie  evidence  of  validity  of  proceedings. 

The  Fourteenth  Amendment  Is  satisfied  by  showing  that  the  usual 
course  prescribed  by  State  laws  relating  to  assessment  and  collection  of 
taxes  requires  notice  to  taxpayexB  and  is  in  conformity  with  natural  Justice. 

Approved  in  Ballard  v.  Hunter,  204  U.  S.  257,  51  L.  Ed.  473,  27 
Sup.  Ct.  261,  upholding  Aikansas  Levee  Act  of  1893;  Glidden  v.  Har- 
rington, 189  U.  S.  259,  47  L.  Ed.  801,  23  Sup.  Ct.  576,  holding  due  process 
accorded  by  practice  under  State  statute  authorizing  assessment  to  trus- 
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tee  of  personalty  in  tmst,  reqnirm^  MMJiaois  to  giTe  paUk  notiee; 
United  States  t.  New  York  etcL  B.  Co^  165  Fed.  746,  holding  act  of 
Febmaiy  U,  1903,  proridin^  for  preccdenee  for  eqoity  smts,  to  protect 
trade  and  eonuneree,  did  not  violate  doe  process  danse;  People  ex  icL 
SUte  Board  of  Equalization  t.  Pitcher,  56  O^.  368,  138  Pac  518,  hold- 
in|^  statute  providing  that  tax  commission  may  deal  with  aggregate  values 
of  different  counties  as  primarily  fixed  hy  county  assessors  did  not  vio- 
late doe  process  clause;  Vestel  t.  Edwards,  143  6a.  373,  85  S.  £.  189. 
btatnte  relating  to  assessment  h^  not  to  violate  due  pioteas  clause; 
Union  Trust  Co.  t.  State,  116  Md.  372,  81  AtL  874,  upholding  statutes 
relating  to  taxation;  Rosenbnsh  ▼.  Bernheimer,  211  Mass.  152,  Ahb.  Gas. 
1913A,  1S17,  97  K.  E.  987,  nphdding  sUtute  providing  for  attachment 
by  trustee  process;  State  t.  Several  Parcels  of  Land,  83  N^  15,  119 
X.  W.  21,  holding  proceedings  nnder  statnte  for  tax  sales  did  not  vio- 
late due  process  danse;  Tillman  ▼.  Tillman,  84  S.  C  562,  96  K  B.  A. 
(V.  8.)  781,  66  S.  £.  1053,  hdding  dne  process  required  judicial  investi- 
gation before  depriving  mother  of  custody  of  children  by  act  of  father 
without  her  cmisent;  State  y.  Earle,  66  &  C.  202,  44  &  £.  784,  holding 
party  affected  by  ordinance  requiring  placing  of  Hitmen  at  crossings 
may  show  that  such  ordinance  amounts  to  confiscation  of  property;  In  re 
Consolidated  Rendering  Co.,  80  Vt  81,  11  Ahb.  Caa.  1069,  66  AtL  800. 
upholding  statute  requiring  corporaticm  to  produce  books  before  State 
tribunals;  Bichmond  ▼.  Williams,  102  Ya.  739,  744,  47  S.  E.  846,  817, 
creditors  secured  by  trust  deed  are  not  owners  of  land  within  meaning 
of  act  of  1892,  requiring  that  owners  shaU  be  given  notice  an  J  opportu- 
nity to  be  heard  before  assessments  for  improvements;  Lara  v.  Peterson, 
56  Wash.  72,  105  Pac.  161,  description  in  tax  deed  held  sufficient;  Spo- 
kane Terminal  Co.  v.  Stanford,  44  Wash.  52,  87  Pac  39,  holding  tax 
deed  not  invalid  because  without  seal;  Chicago  etc  R.  Ca  ▼.  State,  128 
Wis.  645,  108  N.  W.  582,  under  Laws  of  1903,  p.  491,  e.  315,  taxing  rail- 
roads according  to  average  rate  on  general  propeTtjy  no  notice  to  rail- 
roads required;  Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994^  argu- 
endo. 

Distinguished  in  dissenting  opinion  in  People  ex  reL  State  Board  of 
Equalization  v.  Pitcher,  56  Colo.  411,  138  Pac  532,  majority  holding 
statnte  providing  that  tax  commission  may  deal  with  aggr^ate  values 
of  different  counties  as  primarily  fixed  by  county  assessors  did  not  vio- 
late doe  process  clause. 

A  plaintiff  is  bound  to  show  that  he  has  p«nona]ly  snffered  injiny 
from  Implication  of  law  before  he  can  bring  Un  to  test  tts  constitutionality. 
Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  162,  59  L.  Ed. 
175,  35  Sup.  Ct.  69,  applying  rule  to  biU  to  test  Oklahoma  statute  pro- 
viding for  separate  coaches  for  negroes;  Hampton  v.  St.  Louis  etc  By. 
Co.,  227  U.  S.  469,  57  L.  Ed.  600,  33  Sup.  Ct.  263,  applying  rule  in  suit 
to  test  Arkansas  statute  requiring  carriers  to  furnish  cars;  Standard 
Stock  Food  Co.  V.  Wright,  225  U.  S.  550,  56  L  Ed.  1201,  32  Sup.  Ct  784, 
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applying  role  in  suit  attacking  Iowa  statute  regulating  sale  of  concen- 
trated stock  foods;  Lindsiey  v.  Natural  Carbonic  Gas.  Co.,  220  U.  S.  78, 
Ann.  Oaa.  19120,  160,  66  L.  Ed.  377,  31  Sup.  Ct.  337,  applying  rule  in 
suit  attacking  New  York  statute  limiting  pumping  from  mineral  springs  j 
Southern  Ry.  Co.  v.  King,  217  U.  S.  534,  64  L.  Ed.  872,  30  Sup.  Ct.  594, 
applying  rule  in  suit  attacking  Georgia  statute  regulating  crossing  of 
highways  by  railroad  trains;  County  Court  v.  West  Virginia,  208  TJ.  S. 
197,  52  L.  Ed.  452,  28  Sup.  Ct.  275,  holding  County  Court  in  West  Vir- 
ginia bad  no  interest  in  amount  of  tax  levy  made  by  it  so  as  to  gire 
Supreme  Court  jurisdiction,  at  its  instance,  to  review  decision  of  State 
court  setting  levy  aside;  Hooker  v.  Burr,  194  U.  S.  419,  99  Am.  8t.  Rep. 
26,  48  L.  Ed.  1060,  24  Sup.  Ct.  706,  no  contract  right  of  foreclosure 
purchaser  is  impaired  by  changes  made  after  execution  of  mortgage  but 
prior  to  sale,  with  reference  to  time  of  redemption;  Smith  v.  Indiana,  191 
U.  S.  148,  48  L.  Ed.  127,  24  Sup.  Ct  52,  holding  county  auditor  has  no 
sufficient  interest  to  obtain  review  of  State  decision  requiring  deduction 
of  mortgage  from  valuation  of  real  estate;  Davis  etc.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  220,  47  L.  Ed.  781,  23  Sup.  Ct.  501,  holding  subcon- 
tractor cannot  enjoin  enforcement  against  employees  of  municipal  ordi- 
nance against  erection  of  gaswoiks  within  prohibited  territory,  as  impair- 
ment of  contractor's  contract ;  Commonwealth  v.  Goldburg,  167  Ky.  102, 
180  S.  W.  71,  holding  defendant  could  not  complain  that  statute  was  void 
because  of  provision  therein  not  invoked  against  him. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  176. 

187  tr.  S.  61-63,  47  Is.  Ed.  75,  23  Sup.  Ct.  19,  BAKER  ▼.  BAUyWTS. 

Writ  of  error  under   Revised   Statutes,   section  709,   requires   State 
dedslooB  adverse  to  Federal  right. 

Approved  in  Iowa  v.  Rood,  187  U.  S.  94,  47  L.  Ed.  90,  23  Sup.  Ct.  51, 
holding  State  decision  denying  State's  claim  to  bed  of  lake  meandered  by 
United  States  surveyors  does  not  warrant  writ  of  error  to  Supreme  Court ; 
United  States  v.  Fisher,  38  App.  D.  C.  54,  denying  writ  of  error  to  Su- 
preme Court  where  appellant  conceded  authority  of  respondent  to  do  aet 
complained  of,  but  asserted  misinterpretation  of  acts  of  Congress. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  &.  A.  54. 

187  tr.  S.  63-71,  47  L.  Ed.  76,  23  Sup.  Ot.  24,  KANSAS  OITT  SUBUBBAK 
BELT  BY.  CO.  ▼.  HEBMAK. 

Bemoval  on  discontinuance  as  to  one  defendant  Is  in  time. 
Approved  in  Remington  v.  Central  Pac.  R.  R.  Co.,  198  U.  S.  98,  49 
L.  Ed.  962,  25  Sup.  Ct.  577,  petition  for  removal  not  too  late,  though  de- 
fendant in  default  in  State  court  for  failure  to  answer,  if  petition  filed 
as  soon  as  cause  becomes  removable  one* 
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Action  In  State  court  against  resident  and  nonresident  defendant  Is  not 
removable  to  Federal  court  by  nonresident  because  court  bolds  no  evidence 
adduced  against  resident,  such  being  a  ruling  on  merits. 

Approved  in  American  Car  etc.  Co.  v.  Kettelhake,  236  IT.  S.  315,  59 
L.  Ed.  597,  35  Sup.  Ct.  355,  Lathrop  etc.  Co.  v.  Interior  Construction  Imp. 
Co.,  215  U.  S.  251,  54  L.  Ed.  179,  30  Sup.  Ct.  76,  Springer  t.  American 
Tobacco  Co.,  208  Fed.  201,  Stevenson  v.  Illinois  Cent.  R.  Co.,  192  Fed. 
964,  Southern  Ry.  Co.  v.  Nichols,  135  Ga.  14,  68  S.  E.  791,  and  Kettel- 
hake  y.  American  Car  etc.  Co.,  171  Mo.  App.  542,  153  S.  W.  556,  all  fol- 
lowing rule ;  Alaska  Commercial  Co.  v.  Melse,  207  U.  S.  583, 52  L.  Ed.  351, 
28  Sup.  Ct.  260,  dismissing  for  want  of  jurisdiction;  Regis  v.  United 
Drug  Co.,  180  Fed.  207,  bill  against  citizen  and  noncitizen  to  restrain 
infringement  of  trademark  held  not  to  present  separable  controversy  so 
as  to  warrant  removal  by  noncitizen;  Lake  Erie  etc.  R.  Co.  v.  Huffman, 
177  Ind.  143,  Ann.  Gas.  1914C,  1272,  97  N.  E.  439,  holding  where  amount 
of  demand  was  reduced  below  that  required  for  Federal  jurisdiction  by 
amendment  after  filing  petition  for  removal,  subsequent  petition  for  re- 
moval was  properly  denied;  Lloyd  v.  North  Carolina  R.  Co.,  162  N.  C. 
494,  78  S.  E.  493,  reversing  judgment  of  nonsuit  against  resident  defend- 
ant and  judgment  removing  cause  to  Federal  court  as  to  nonresident  de- 
fendant ;  Smith  v.  Harris  Granite  Quarries  Co.,  164  N.  C.  352,  80  S.  E. 
394,  holding  petition  for  removal  failed  to  state  facts  showing  fraudulent 
joinder  of  resident  servants  of  nonresident  defendant;  Rea  v.  Standard 
Mirror  Co.,  158  N.  C.  27,  73  S.  E.  117,  upholding  judgment  of  removal 
on  ground  of  fraudulent  joinder  of  resident  defendant. 

Distinguished  in  Haynes'  Admrs.  v.  Cincinnati  etc.  R.  Co.,  145  Ky.  220, 
Ann.  Gas.  1913B,  719,  140  S.  W.  181,  holding  where  no  evidence  adduced 
against  resident  defendant,  petition  for  removal  on  ground  of  fraudulent 
joinder  could  be  reviewed  at  end  of  trial. 

Where  fraudulent  Joinder  of  defendants  is  averred  in  petition  fcfr  re- 
movsl  and  is  specifically  denied,  petitioner  has  afflrmatlYe  of  issue. 

Approved  in  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  holding  affirma- 
tive jurisdictional  averments  in  petition  for  removal  put  in  issne  by  mo- 
tion to  remand  expressly  denying  averments  of  petition;  Donovan  v. 
Wells,  Fargo  etc.  Co.,  169  Fed.  358,-  22  L.  E.  A.  (N.  S.)  1250,  94  C.  C.  A. 
609,  holding  petitioner  by  removal  not  required  to  prove  alleged  fraudu- 
lent joinder  of  defendants  when  issue  not  joined  on  such  allegation. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  R.  A. 
(N.  S.)  1240. 

Issues  of  fact  raised  on  xemoyal  petition  should  be  tried  in  Oircuit 
Court. 

Approved  in  Dishon  v.  Cincinnati  etc.  Ry.  Co.,  133  Fed.  476,  66 
C.  C.  A.  345,  upholding  refusal  to  remand  where  removal  petition  by  (me 
defendant  alleging  fraudulent  joind^er  is  not  answercfd;   Crawford  v. 
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Illinois  Central  R.  Co.,  130  Fed.  395,  fraudulent  joinder  of  defendant 
to  prevent  removal  is  ineffectual ;  Board  of  Commrs.  of  Woodson  County 
V.  Toronto  Bank,  128  Fed.  159,  holding  existence  of  jurisdictional  facts 
as  question  of  fact  determined  by  Federal  court  from  petition  or  from 
facts  deduced  in  support  thereof. 

Bight  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  AnxL  Gas.  248. 

187  17.  8.  71-87,  47  U  Bd.  79,  23  Sap.  Ot  28,  DBETBB  ▼.  ILLIKOIS. 

Ruling  that  objection  as  to  noncompliance  with  statute  requiring  jury 
to  be  placed  In  charge  of  sworn  officer  was  not  made  in  time  and  was  to  be 
deemed  waived  is  adjudication  of  question  of  local  law,  and  does  not  pre- 
sent Federal  question. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  340,  59  L.  Ed.  980,  985, 
35  Sup.  Ct.  582,  holding  defendant  convicted  of  murder  not  deprived 
of  due  process  of  law  by  enforcement  of  rule  of  procedure  that  objec- 
tion to  absence  of  defendant  where  verdict  brought  in,  cannot  be  taken 
on  motion  to  set  verdict  aside  after  motion  for  new  trial  on  other 
grounds. 

Decision  upholding  State  statute  raises  no  Federal  question. 
Approved  in  Carfer  v.  Caldwell,  200  U.  S.  297,  60  L.  Ed.  489,  26  Sup. 
Ct.  264,  denying  Federal  jurisdiction  to  release  one  committed  for  con- 
tempt of  legislative  committee,  though  subject  of  investigation  is  with- 
out power  of  legislature. 

A  local  statute  investing  persons  not  of  judicial  department  with  judi- 
cial powers  and  authorizing  them  to  exercise  pardoning  power,  which  alone 
belongs  to  the  Govemor,  presents  no  Federal  question.  Whether  the  legis- 
lative, executive  and  Judicial  powers  of  a  State  shall  be  kept  distinct,  or 
whether  persons  belonging  to  one  department,  may,  in  some  matten^  exert 
powers  which  belong  to  another  department,  is  for  the  determination  of  the 
State. 

Approved  in  Soliah  v.  Heskin,  222  U.  S.  524,  56  L.  Ed.  299,  32  Sup. 
Ct.  103,  holding  statute  authorizing  drainage  board  to  determine  bene- 
fit of  proposed  drain,  to  form  drainage  district,  and  made  assessments 
therefor  did  not  violate  due  process  clause;  Manaca  v.  Ionia  Circuit 
Judge,  146  Mich.  703,  110  N.  W.  78,  and  Ughbanks  v.  Armstrong,  208 
U.  S.  485,  52  L.  Ed.  583,  28  Sup.  Ct.  372,  both  upholding  indeterminate 
sentence  law;  Red'  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
711,  holding  statute  providing  for  testing  of  illuminating  oils  by  State 
board  not  void  because  vesting  in  board  power  to  prescribe  details  of 
tests  and  standards;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  630, 
32  L.  R.  A.  (N.  S.)  639,  47  South.  974,  Winchester  etc.  R.  Co.  v.  Com- 
monwealth, 106  Va.  269,  55  S.  £.  694,  and  Atchison  etc.  Ry.  Co.  v. 
State,  23  Okl.  218,  21  L.  R.  A.  (N.  S.)  908,  100  Pac.  13,  all  holding 
legislature  eould  confer  on  railroad  commission  power  to  regulate  publio 
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eorpontioDs:  Poi^t  Prlz^tias^  etc  Col  ▼.  Shsfirelk,  S  Colo.  140, 
124  Pmi  1^1^  holding  stotnte  ototi^  dibi  ^ofi^  bond  £d  Bok  en- 
uuotk  OK  jnrisdictioo  vested  is  coorts;  Tivstces  of  Sozstogm  Sprinzs 
T.  Sonso^  Cos  ele.  Cou  191  X.  T.  131,  14  AmL  Ohl  M6^  It  L  S.  A. 
(V.  8l)  TU;  S3  X.  K  €95.  oplioldir?  statute  gm^  i  iiMMJwiw  of  g»s 
and  elcetricxtj  power  to  fix  imtcs;  Micneqpo&s  etc  R.  Co.  t.  State  Board 
of  Rt.  CdnoErs^  30  X.  D.  226,  152  X.  W.  515,  kaUfaip  it  intttenal 
whether  jiuoeM  of  rmilrood  coBuaiaBios  be  dccnod  ^Mm^uklmi^  Qg  jodieiaL 
DiatiscTif^hpd  in  Pteafiis  t.  Adaatie  Caart  liao  Col,  211  U.  S.  225, 
5S  Ll  Sd.  158,  29  Sopi  Ct.  67,  bolding  otablisbBcat  of  ntea  bgr  State 
eominissioa  was  aot  ics  ad jndicata  in  suit  te  cajoia  tbcai  aa  coafara- 
toiy.  tii0o^  coBin^wina,  for  saaw  jmrpooM^  ia  a  ooait,  aad  acted  oaly 
on  hearing 


Is  vatti. 

Apprt^cd  in  Moss  t.  Glenn,  1S9  U.  SL  506.  47  L  Ed.  90,  23  Sop.  Ct. 
S51«  reTergJrg  order  and  resiandir^  eaose  witii  direetioa  to  qnash  writ 
of  kabeas  «orpos:  Hatz  r.  Michigan,  ISS  U.  S.  5«>7,  47  K  Sd.  566,  23 
Sip.  Ct.  3C^1,  nphoMii:^  Mieh.  Acts  1899,  Xol  237,  psoriding  ao  special 
hearing  to  apr^Li*rant5  before  board  of  rcgistzatioa  in  iMdicino  for  appli- 
can:s,  bat  providirt^  for  semi-anraal  meeticgs  of  board;  Jacobi  t.  Ala- 
bama, 1S7  U.  S.  136,  47  K  Ed.  106,  23  Sapt  Ct.  49,  beading  Supreme 
Coort  win  not  reriew  State  decision  for  failizra  to  pass  on  admissioo 
of  evi'ienee  in  trial  eoort  where  ao  objeetioa  was  aade  in  tbe 


ConstitntiofialitT    of   statutes    ostablisbiiig   parola   ajstcau    Note, 
Ll  R.  A.  1915F,  5SL 

Delegation  of  power  to  regulate  caiiifiiv     Kotc^  S  L  R.  A.  (R.  S.) 
OIOl 


ef  Jaiy  after  f aOare  to 

ApproTed  in  Wliite  r.  State,  63  Fla.  52,  59  Sootb.  18,  State  t.  Lari- 
more,  173  Ind.  454,  90  X.  £.  899.  and  Keerl  t.  Mcmtaaa,  213  U.  S.  13S, 
58  Ll  Sd.  737,  29  Sop.  Ct.  469.  aU  holding  wbera  jmr  disebaigcd  after 
reasonable  time  on  failure  to  agree,  aeensed  on  second  tiial  cannot  plead 
former  jeopardy. 


187  U.  8l  87-Oi,  47  I«.  RA  86.  23  Bapi  CL  48^  IOWA  ▼.  ROOD. 
Wbeie  tftle  claimed  bj  Stote  oa  groand  tbat  it 


djdm  te  favor  of  ene  ciaimiag  aadar  FedoEsl 
Act»  tben  is  ao  qaaatiaB  latetvlag  Talidily  of 
te  givo  jBiiadiiliea  te  flivrcBw  Ooart. 
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Approved  in  Los  Angeles  Farming  etc.  Co.  v.  Los  Angeles,  217  U.  S. 
231,  64  L.  Ed.  746,  30  Sup.  Ct.  462,  holding  where  decision  of  State 
court  wae  based  on  effect  of  old  Mexican  law  aa  to  rights  of  pueblo, 
which  rights  were  merely  confirmed  by  Congress,  no  Federal  question 
arose;  Barker  ▼.  Butte  Consolidated  Min.  Co.,  216  U.  S.  686,  64  L.  Ed. 
338,  30  Sup.  Ct.  404,  dismissing  for  want  of  jurisdiction;  Chapman 
etc.  Land  Co.  v.  Bigelow,  206  U.  S.  46,  61  L.  Ed.  966,  27  Sup.  Ct.  679, 
holding  suit  to  quiet  title  to  bayou  lands  claimed  as  riparian  to  lands 
granted  by  United  States  did  not  present  question  for  review;  Hooker 
V.  Los  Angeles,  188  U.  S.  318,  47  L.  Ed.  491,  23  Sup.  Ct.  397,  holding 
State  decision  adverse  to  riparian  rights  claimed  under  Mexican  aud 
Spanish  grants  confirmed  by  Congress  involves  no  Federal  question; 
Mathew  v.  Wabash  Ry.  Co.,  116  Mo.  App.  480,  81  S.  W.  648,  where  in 
action  for  injuries  to  passenger  defendant  alleged  train  engaged  in  in- 
terstate commerce  and  equipped  with  safety  appliances  as  required  by 
commerce  commission,  which  equipment  increased  hazard,  raises  Federal 
question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  620,  622,  632,  634. 

Meander  Une  does  not  establish  character  of  land  outside. 
Approved  in  Wright  v.  Council  Bluffs,  130  Iowa,  277,  104  N.  W.  493, 
action  of  government  surveyors  in  running  meandter  line  around  tract 
not  permanently  covered  by  water  does  not  give  owners  of  land  abut- 
ting on  lake  as  meandered  right  to  accretions. 

187  tr.  S.  94-111,  47  Is.  Ed.  90,  28  Sup.  Ot.  83,  AMEBIOAK  SCHOOL  OF 
MAQNETIO  HEAIJKQ  Y.  McANNULTT. 

On  demurrer,  all  material  facts  averred  are  admitted,  including  ayer- 
ments  describing  the  phases  and  circumstances  of  the  subject  matter  put  in 
controveray. 

Approved  in  Foster-Eddy  v.  Baker,  192  Fed.  626,  holding  question 
of  public  policy  involved  in  bequest  for  promotion  of  Christian  Science 
cannot  be  determined  as  one  of  law  on  demurrer  to  bill  alleging  that 
its  teachings  are  pernicious. 

Distinguished  in  Appleby  v.  Cluss,  160  Fed.  986,  holding  bill  to  enjoin 
fraud  order  is  not  maintainable  where  it  does  not  make  out  prima  facie 
case  that  facts  adduced  could  not  support  order. 

Statutes  authorizing  lasuaace  of  fraud  orders  by  Postmaster-general 
are  not  intended  to  coyer  case  which  he  might  regard  as  based  on  false 
opinions,  but  only  to  cases  of  actual  fraud,  in  regard  to  which  opinions 
formed  no  basis. 

Approved  in  Burton  v.  United  States,  202  U.  S.  371,  50  L.  Ed.  1067, 
26  Sup.  Ct.  688,  fraud  order  inquiry  pending  before  Postoffice  Depart- 
ment is  proceeding  in  which  United  States  is  interested  within  Rev. 
Stats.,  §  1782;  Bruce  v.  United  States,  202  Fed.  105,  120  C.  C.  A.  370, 
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holdui^  in  pvoeecotkNi  for  violatioii  of  icgnlations  of  Postofiee  Depart- 
ment in  ncwding  tlurongili  mails  — *''*»^™^  —mtiil  to  e«re  morfrfiine  lufait, 
conTiction  of  f  jandnlcnt  pmpoae  eonld  not  be  based  on  opini<m  of  phy- 
sirinns  as  to  its  laek  of  emrntiTe  power;  HariisoB  t.  United  States,  200 
Ted.  665,  119  C.  C.  A.  78,  bolding  e^denee  in  jnroservtioii  f or  nse  of 
mails  to  defrand  by  means  of  sales  of  certain  boos^old  aitieles  mfirdy 
shoved  exaggerated  claims  as  to  tbeir  merits  and  not  plan  to  defrand ; 
Czana  ▼.  Board  of  Medical  SnpeiiismSy  25  App.  D.  C  452,  boldii^ 
order  of  board  of  medical  saperriaon  revokinp  ph3rsician's  license  on 
groond  of  nnprof  essimial  eondoct,  was  Toidy  it  being  a  matter  of  opinion 
as  to  what  eonstitntes  soch  eondnet. 


of  f aet  aiisinc  in  aaminiHiatign  of  postal  Uwi,  tat  tbo  acta  of  postal 
oAcials  maBt  bo  Jastifted  bj  Uw,  and  in  case  of  violatiaa  of  Uw  coazta 
hare  power  to  gtva  ztUaL 

Approred  in  Philadelphia  Co.  t.  Stimson,  223  IT.  8.  620,  56  Ll  Sd.  577, 
32  Sop.  Ct.  340,  holding  where  injury  threatened  by  illegal  action. 
United  States  officer  could  not  claim  immnnity  from  injonctiTe  process; 
Begge  Y.  Hitchcock,  229  U.  S.  171,  57  K  Ed.  11S7.  33  Snp.  Ct.  639, 
decision  of  Postmaster-genersl  that  frand  order  issaeiy  ia  not  review- 
able on  certiorari,  bat  only  in  eqnity;  Smith  t.  Hitchcock,  226  U.  S.  58, 
57  K  Sd.  122,  33  Snp.  Ct.  6,  refusing  to  interfere  with  frand  order, 
though  question  of  law  involTcd,  where  order  not  deaz^  wrong;  Pub- 
lic aearing  House  ▼.  Coyne,  194  U.  S.  509,  48  Ll  Ed.  1099,  24  Sup. 
Ct.  7S9,  upholding  statutes  empowering  Postmaster-general  to  seize 
and  return  to  sender  all  letters  addressed  to  peracms  engaged  in  |»o- 
hibited  enterpriso  under  frand  order;  Bates  &  Guild  Co.  ▼.  Payne, 
194  U.  S.  108,  48  L.  Sd.  895,  24  Sup.  Ct.  595,  upholding  refusal  of 
Postmaster-general  to  admit  as  second-class  matter  monthly  musical 
publication,  each  issue  of  which  is  complete  in  itself  and  treats  of  woik 
of  single  musician;  Sanden  v.  Morgan,  225  Fed.  269,  denying  injunc- 
tion against  fraud  order;  Whitfield  v.  Hanges,  222  Fed.  751,  138  C.  C.  A. 
199,  holding  whether  there  was  substantial  evidence  at  hearing  before 
immisration  officers  to  sustain  finding  that  alien  is  guilty  of  chaiges 
against  him,  was  question  of  law  reviewable  by  court;  Tucker  t,  Will- 
iamson, 229  Fed.  214,  enjoining  seizure  under  Xarcotie  Act  of  1914  of 
cocaine  in  possession  of  physician;  Magruder  t.  Belle  Fourehe  Valley 
Water  Users'  Assn.,  219  Fed.  79,  133  C.  C.  A.  524,  holding  suit  lay  to 
enjoin  officers  under  Reclamation  Aet  from  committinsr  acts  unauthor- 
ized by  law;  McCreery  Eneineering  Co.  t.  Massachusetts  Fan  Co.,  195 
Fed.  507,  115  C.  C.  A.  408,  holding  bill  lay  to  enjoin  county  officeis 
from  infriniring  patent  by  use  of  patent  ventilating  apparatus  in  county 
bnildines;  Brown  v.  Foster,  194  Fed.  857,  116  C.  C.  A.  1,  holding  Cmn- 
missioner  of  Internal  Revenue  had  discretion  under  facts,  to  require 
new  warehoosinir  bond;  Branaman  t.  Harris,  1S9  Fed.  404,  405,  466, 
denying  injunction  against  fraud  order;  Brooklyn  Daily  Eagle  ▼•  Voor- 
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hies,  181  Fed.  581,  583,  holding  Federal  court  had  jorisdietion  to  deter- 
mine whether  matter  for  which  it  was  proposed  to  exclude  newspaper 
from  mails  had  been  legally  held  unmailable  by  Postmaster-general, 
and  if  riot  so,  to  enjoin  order  of  exclusion ;  Davies  ▼.  Manolis,  179  Fed. 
822,  103  C.  C.  A.  310,  discharging,  on  habeas  corpus,  an  alien  ordered 
deported,  on  ground  that  immigration  ofBcers  acted  without  authority; 
Putnam  v.  Morgan,  172  Fed.  451,  holding  fraud  order  not  so  unsup- 
ported by  evidence  as  to  warrant  its  injunction;  Ex  parte  Petterson, 
166  Fed.  539,  holding,  on  habeas  corpus,  action  of  immigration  officers 
in  arresting  alleged  alien  prostitute  were  not  unauthorized;  Richards 
v.  Meissner,  155  Fed.  137,  holding  in  suit  to  compel  issuance  of  patent, 
evidence  was  admissible  to  show  prior  patent  to  defendant  was  void 
for  anticipation,  though  issue  not  made  by  pleadings;  Lewis  Pub.  Co. 
V.  Wyman,  152  Fed.  791,  holding  ordter  suspending  publication  from 
second-class  mail  privileges  was  void  as  made  without  hearing;  Wall  v. 
Oyster,  36  App.  D.  C.  54,  31  L.  B.  A.  (N.  S.)  180,  determination  by 
board  of  education  that  child  is  "colored"  is  subject  to  judicial  review; 
Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C.  347,  holding  United  States 
not  necessary  party  to  action  to  recover  property  taken  by  Secretary 
of  War  under  unconstitutional  statute;  Aktiengesellschaft  v.  Crozier, 
32  App.  D.  C.  5,  holding  bill  lay  by  foreign  owner  of  patents  to  enjoin 
chief  of  ordinance  of  United  States  army  from  making  patented  guns 
for  use  of  United  States;  United  States  v.  Macfarland,  28  App.  D.  C. 
569,  holding  mandamus  lay  to  compel  district  commissioners  to  restore 
plumber's  license,  unlawfully  revoked ;  Payne  v.  United  States,  20  App. 
D.  C.  600,  granting  mandamus  to  compel  admissions  of  publication  as 
second-class  matter;  Mutual  Life  Ins.  Co.  v.  Prewitt,  127  Ky.  407,  105 
S.  W.  465,  holding  insurance  commissioner  not  authorized  to  revoke 
license  of  foreign  insurance  company  on  facts  shown;  Pratt  Food  Co. 
V.  Bird,  148  Mich.  634,  118  Am.  St.  Rep.  601,  112  N.  W.  703,  holding 
bill  to  restrain  dairy  and  food  commissioner  from  denouncing  in  circu- 
lars, proprietary  stock  food  did  not  state  ground  for  relief ;  State  ex  rel. 
Ladd  V.  District  Court,  17  N.  D.  294,  15  L.  R.  A.  (N.  S.)  881,  115  N.  W. 
678,  holding  District  Court  had  jurisdiction  to  enjoin  action  of  pure  food 
commissioner  in  excess  of  power,  which  would  cause  irreparable  injury; 
dissenting  opinion  in  Buster  &  Jones  v.  Wright,  5  Ind.  Ter.  442,  82  S.  W. 
868,  majority  denying  injunction  against  officers  of  Interior  Depart- 
ment from  closing  places  of  business  of  nonmembers  of  Creek  Nation 
found  within  limits  of  nation. 

Distinguished  in  Review  of  Reviews  Co.  v.  Hitchcock,  192  Fed.  360, 
upholding  order  providing  for  more  expeditions  transportation  of 
monthly  and  semi-monthly  periodicals  in  certain  territory  than  for 
weeklies ;  United  States  v.  Hyams,  146  Fed.  19,  76  C.  C.  A.  523,  hold- 
ing void  rule  of  internal  revenue  conmiissioner  making  it  absolute  pre- 
requisite to  recovery  of  rebates  on  tobacco  that  proofs  offered  executive 
officers  should  be  satisfactory  to  them ;  Morse  v.  State  Board  of  Medical 
Examiners,  57  Tex.  Civ.  95, 122  S.  W.  448,  denying  mandamus  to  compel 
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issuance  of  physician's  license,  revoked  by  medical  ezamineis  for  un- 
professional conduct  denounced  by  statute. 

Interference  by  courts  with  receipt  of  delivery  of  znaiL  Note^  17 
i  Ann.  Gas.  1070. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
L.  R.  A.  (N.  S.)  169. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  R.  A.  (N.  S.)  488,  486. 

Zdtnd  Department's  dedslons  on  quettions  of  fact  are  concliulve. 
Approved  in  Edwards  v.  Begole,  121  Fed.  8,  57  C.  C.  A.  246,  holding 
finding  of  Land  Department  that  homestead  claimant  became  actual 
settler  at  certain  date  is  conclusive. 

Postmaster-generars  order  for  nondelivery  of  mail  based  on  mistake 
of  law  is  not  binding. 

Approved  in  United  States  v.  Lucius  Beebe  etc.  Sons,  122  Fed.  770, 
58  C.  C.  A.  562,  sustaining  under  Customs  Administrative  Act  of  1890 
power  of  board  of  appraisers  to  review  collector's  action  in  reliquidai- 
ing  entry. 

Distinguished  in  United  States  ex  rel.  Riverside  Oil  Co.  ▼.  Hitchcock, 
190  U.  S.  325,  47  L.  Ed.  1078,  23  Sup.  Ct.  702,  holding  mandamus  will 
not  lie  to  compel  Secretary  of  Interior  to  vacate  decision  rejecting  selec- 
tion of  forest  reservation  lieu  land!  for  failure  to  show  same  open  to 
settlement. 

In  this  case,  a  fraud  order  nhui  issued  refusing  ddivery  of  maJl  ad- 
dressed to  plaintiff  who  conducted,  by  mall,  a  huslness  or  school  of  mag- 
netic healing.  Plaintiff  sued  to  enjoin  the  enforcement  of  the  order.  Held, 
on  mipeal  ftom  Judgment  dismissing  bill  on  merits  that  plaintiff  had  not 
violated  any  law,  and  injunction  diould  issue. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  517,  60  L.  Ed. 
416,  36  Sup.  Ct.  193,  upholding  amendment  of  1912  to  Food  and  Drags 
Act  prohibiting  false  and  fraudulent  statements  as  to  curative  power 
of  drugs;  United  States  v.  Johnson,  221  U.  S.  499,  66  L.  Ed.  827,  31 
Sup.  Ct.  627,  holddng  statement  on  bottles  that  medicine  was  effective 
cure  for  cancer  was  not  covered  by  provision  of  Food  and  Drugs  Act 
against  misbranding;  Samuels  v.  United  States,. 232  Fed.  544,  holding 
in  prosecution  for  use  of  mails  to  defraud  by  circulars  regarding  remedy, 
instruction  that  testimony  of  users  as  to  its  beneficial  effect  was  deter- 
minative, was  properly  refused);  People's  United  States  Bank  v.  Gilson, 
161  Fed.  288,  289,  290,  88  C.  C.  A.  332,  upholding  fraud  order  as  made 
on  sufficient  evidence;  Moxie  Nerve  Food  Co.  v.  Holland,  141  Fed.  203, 
204,  granting  preliminary  injunction  against  imitator  infringing  pro- 
prietary rights,  though  he  makes  extravagant  statements  on  labels  "as 
to  medical  value  of  and  cures  preparation  has  effected;  Rosenberger  ▼. 
Harris,  136  Fedl  1003,  fraud  order  cannot  be  issued  against  ordinaiy 
mail-order  liquor  business  in  which  customers  are  given  fair  equivalent, 
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though  seller  guilty  of  puffing  and  of  false  statement  as  to  age  of 
liquor;  Post  v.  United  States,  135  Fed.  6,  70  L.  R.  A.  989,  67  G.  C.  A. 
569,  under  indietment  for  using  mails  to  defraud  alleging  that  defend- 
ant advertised  to  practiee  mental  healing  and  reoeived  pay  to  treat 
patients  when  she  did  not  intend  to  administer  treatment,  averment 
must  be  proved. 

Distinguished  in  National  Life  Ins.  Co.  v.  National  Life  Ins.  Co.,  209 
U.  S.  326,  52  L.  Ed.  815,  28  Sup.  Ct  541,  refusing  to  enjoin  action  on 
determination  of  postmaster  as  to  delivery  of  mail,  where  claimant  had 
no  clear  legal  right  to  relief  sought;  United  States  v.  Toung,  215  Fed. 
268,  upholding  indictment  for  misusing  mails  in  furtherance  of  scheme 
to  defraud;  People's  United  States  Bank  v.  Gilson,  140  Fed.  8,  Post- 
office  Department  may  determine  ex  parte  that  concern  is  using  mails 
in  conducting  fraudulent  scheme  and  base  fraud  order  on  such  findling; 
Missouri  Drug  Co,  v.  Wyman,  129  Fed.,  626,  629,  upholding  fraud  order 
against  drug  company  which  advertised  pills  as  only  known  positive 
cure  for  lost  manhood. 

Use  of  mails  by  "healers"  as  fraudulent.    Note,  70  L.  R.  A.  989. 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Gas.  1197. 

Miscellaneous.  Cited  in  International  Postal  Supply  v.  Bruce,  194 
U.  S.  606,  48  L.  Ed.  1137,  24  Sup.  Ct.  820,  denying  right  to  enjoin  use 
by  postmaster  of  infringing  device  of  which  United  States  ia  lessee. 

187  U.  8.  111-117,  47  L.  Ed.  07,  23  Sap.  Ct.  40,  BOMia  Y.  aXLLETT. 

Ai&davlt  for  service  hy  publication  In  foreclosure  must  state  facts 
showing  exercise  of  due  diligence  to  make  personal  service. 

Approved!  in  NicoU  v.  Midland  Savings  etc.  Co.,  21  Okl.  596,  96  Pac. 
746,  following  rule. 

Character  of  inquiry  as  to  whereabouts  necessary  to  sustain  con« 
structive  service.    Note,  37  L.  B.  A.  (N.  8.)  218. 

Purchaser  at  void  mortgage  foreclosure  sale  succeeds  to  rii^hts  of  oxlgl- 
nal  mortgagee. 

Approved  in  Bums  ▼.  Hiatt,  149  Cal.  624,  117  Am.  St.  Bep.  157,  87 
Pac.  198,  holding  mortgagee  foreclosing  without  bringing  in  purchaser 
from  mortgagor  was  entitled  to  possession  till  debt  paid,  though  barred 
by  limitations ;  Wagg  v.  Herbert,  19  Okl.  564,  92  Pac.  265,  holding  deed 
by  mortgagor  to  mortgagee  to  be  mortgage,  where  circumstances  showed 
fraud  and  undiae  influence  in  procuring  deed;  Moore  v.  O'Dell,  27  Okl. 
213,  111  Pac.  316,  holding  deed  executed  by  mortgagee  in  attempt  to 
execute  power  of  sale,  which  proved  ineffective  as  conveyance,  operated 
to  convey  mortgagee's  interest;  Harrill  v.  Weer,  26  Okl.  318,  109  Pac. 
542,  holding  where  chattel  mortgage  was  irregularly  foreclosed  and 
property  sold  to  other  than  mortgagee,  mortgagor  could)  treat  it  as  con- 
version and  recover  damages. 
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Payment  of  mortgage  delit  la  neceaeary  to  di^OBsess  mortgagee  in 
peaceful  poesesslon. 

Approved  in  Stouffer  v.  Harlan,  68  E:an.  140,  64  L.  R.  A.  820,  74 
Pae.  612,  mortgagee  in  possession  after  condition  broken  cannot  be  dis- 
possessed without  payment  of  debt  unless  possession  acquired  nnder 
circumstances  making  retention  inequitable. 

Miscellaneous.  Cited  in  Gillett  v.  Romig,  17  Okl.  335,  87  Pac.  328, 
and  Harding  v,  Gillett,  25  Okl.  208,  107  Pao.  669,  both  referring  his- 
torically to  principal  case. 

187  U.  8.  118-13S,  47  L.  Ed.  100,  23  Sup.  Ot.  42,  BIBD  Y.  TIKITED  STATES. 

There  is  a  presmnption  against  a  construction  which  would  render  a 
statute  ineffective  or  inefficient,  or  cause  grave  public  iajmy  or  even  in- 
convenience. 

Approved  in  Van  Dyke  v.  Geary,  218  Fed.  126,  constroing  and  hold- 
ing valid  provisions  of  Public  Service  Corporation  Act  defining  "water 
corporation";  Waltham  Watch  Co.  v.  Keene,  202  Fed.  242,  applying 
rule  in  construing  provisions  of  patent  law  for  exclusive  right  to  vend ; 
United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  891,  construing  statute 
limiting  time  to  sue  to  cancel  patents  for  fraud  as*  not  to  apply  to  suit 
to  enforce  forfeiture  of  entire  railroad)  grant  for  breach  of  condition; 
United  States  v.  Dillin,  168  Fed.  818,  94  C.  C.  A.  337,  construing  sec- 
tions 3625  et  seq.  of  Revised  Statutes;  Betts  v.  United  States,  132  Fed. 
236,  65  C.  C.  A.  452,  holding  order  for  trial  together  of  indictments  for 
using  mails  to  defraud  did  not  amount  to  consolidation  so  as  to  deprive 
accused  of  right  to  three  peremptories  on  each  indictment;  Territory 
ex  rel.  City  of  Albuquerque  v.  Pinney,  15  N.  M.  633,  114  Pac.  369,  con- 
struing statute  providing  for  distribution  of  delinquent  taxes;  State 
V.  Hudford,  35  R.  I.  394,  Ann.  Gas.  1915G,  1136,  87  Atl.  174,  construing 
statute  providing  for  undier-water  exhausts  for  motor  boats. 

Distinguished  in  Lingers  Admr.  v.  Alaska  Treadwell  Co.,  3  Alaska, 
24,  26,  holding  order  of  Alaska  district  judge  abolishing  commissioner's 
precinct  and  transferring  records  to  another  precinct  could  not  be  con- 
strued to  give  latter  jurisdiction  to  remove  administrator  appointed  by 
former. 

Act  of  June  6,  1900,  for  government  of  Alaska  did  not  intend  to  affect 
prosecution  of  prior  offenses. 

Approved  in  Hallowell  v.  Commons,  239  U.  S.  509,  60  L.  Ed.  411,  36 
Sup.  Ct.  203,  holding  repeal  of  statute  giving  District  Court  jurisdic- 
tion to  determine  heirs  of  allottee  Indian  during  trust  period  and  vest- 
ing such  jurisdiction  in  Secretary  of  Interior,  simply  changed  tribunal 
an<d  took  away  no  substantive  rights;  Matheson  v.  United  States,  227 
U.  S.  542,  67  L.  Ed.  633,  33  Sup.  Ct.  355,  holding  jurors,  summoned 
before  act  creating  division  of  district  became  effective,  to  attend  when 
act  became  effective,  were  properly  summoned;  Shoup  v.  Marks,  128 
Fed.  34,  62  C.  C.  A.  540,  holding  under  saving  clause  of  Alaska  Civ. 
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Code,  §  368,  defendiant  in  error  may  prosecute  suit  tmder  prior  law  or 
new  law  where  suit  commenced  under  old  law. 

Instrnction  correctly  stating  law  is  properly  refosed  when  there  are 
no  facts  in  evidence  to  which  It  Is  applicable. 

Approved  in  Taylor  v.  United  States,  193  Fed.  970,  113  C.  C.  A.  643, 
following  rale. 

Witness  to  homicide  does  not  become  accomplice  by  failure  to  disclose  it. 
Approved  in  State  v.  Grant,  26  Idaho,  198,  140  Pao.  962,  holding 
failure  to  disclose  facts  regarding  commission  of  crime  did  not  render 
one  an  accessory. 

Failure  to  disclose  felony  as  rendering  person  accomplice  or  acces- 
sory after  the  fact.    Note,  19  Ann.  Gaa.  145. 

187  U.  8.  133-136,  47  L.  Sd.  106,  23  Sup.  Ct.  48,  JAOOBI  v.  ALABAMA. 

Federal  question  first  raised  on  assignment  of  errors  in  highest  State 
court  is  too  late. 

Approved  in  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed. 
484,  23  Sup.  Ct.  378,  holding  proper  time  to  raise  Federal  question  is 
in  trial  court ;  Cox  v.  Texas,  202  U.  S.  452,  60  L.  Ed.  1102,  26  Sup.  Ct. 
671,  Federal  question,  though  referred  to  in  assignments  of  error  in 
State  apx>ellate  court  and  in  Fedieral  Supreme  Court,  cannot  be  consid- 
ered by  latter,  where  it  does  not  appear  that  State  court  dealt  with 
question ;  Chicago  etc.  Ry.  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed.  417, 
25  Sup.  Ct.  200,  suggestion  of  violation  of  Federal  right  first  made  in 
petition  for  review  in  highest  State  court,  of  judgment  of  intermediate 
court,  is  too  late. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  40« 

Claim  In  State  court  that  law  is  "nnconstitntional"  asserts  right  under 
State  law. 

Approved  in  Lajrton  v.  Missouri,  187  U.  S.  358,  47  L.  Ed.  215,  23  Sup. 
Ct.  138,  holding  objections  in  State  court  that  State  statute  is  unconsti- 
tutional refers  to  State  Constitution  and  presents  no  Federal  question. 

Where  Suinreme  Court  of  State  is  not  called  on,  by  State  law,  to  revise 
judgment  of  lower  court.  Federal  Supreme  Court  will  not  interfere  with 
its  action  in  refusing  to  consider  contention  that  constitutional  right  was 
denied. 

Approved  in  John  v.  Paullin,  231  U.  S.  685,  58  L.  Ed.  888,  34  Sup.  Ct. 
178,  dismissing  writ  of  error  where  nothing  was  decided  in  State  court 
but  question  of  jurisdiction  of  State  appellate  court ;  Stewart  v.  Louisi- 
ana, 207  U.  S.  584,  62  L.  Ed.  351,  28  Sup.  Ct.  262,  dismissing  for  want 
of  jurisdiction. 

XVin— 73 
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187  t7.  a  137-153,  47  L.  Ed.  108,  23  Sup.  Ct.  92,  BEID  Y.  COLORADO. 

OongresBional  niles  as  to  transportation  of  livestock  will  alone  control 
when  interstate  transportation  of  livestock  Ib  taken  under  direct  national 
supervision. 

Approved  in  United  States  v.  Slater,  123  F^d.  121,  upholding  act  of 
May  29,  1884,  prohibiting  driving  of  infected  livestock  from  one  State 
into  another  as  within  commerce  power. 

Wliere  the  entire  subject  of  the  transportation  of  livestock  from  one 
State  to  another  is  covered  by  Federal  law,  all  local  regulations  covering 
the  same  ground  will  cease  to  have  force.  The  statute  of  Colorado,  con- 
sidered in  this  case,  relating  to  the  introduction  of  contagious  stock  dis- 
eases relates  to  matters  not  covered  by  Animal  Industry  Act  of  Congress 
of  1884,  and  is  within  the  State's  police  power. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
363,  59  L.  Ed.  271,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  impos- 
ing franchise  tax  on  corporations  doing  business  in  State  based  on  prop- 
erty within  State  used  in  intrastate  business;  Missouri  etc.  Ry.  Co.  v. 
Harris,  234  U.  S.  419,  L.  R.  A.  1915A,  94.2,  58  L.  Ed.  1382,  34  Sup.  Ct. 
790,  holding  State  statute  providing  for  attorney's  fees  in  claims  for 
loss  on  interstate  shipments  was  not  inconsistent  with  act  to  regelate 
commerce;  Simpson  v.  Shepard,  230  U.  S.  406,  Ann.  Cas.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  upholding,  in 
part,  rates  fixed  by  Minnesota  railroad  commission;  Adams  v.  Mil- 
waukee, 228  U.  S.  584,  57  L.  Ed.  977,  33  Sup.  Ct.  610,  upholding  ordi- 
nance designed  to  protect  against  sale  of  impure  milk;  United  States 
V.  Hoke,  187  Fed.  1003,  and  Hoke  v.  United  States,  227  U.  S.  321,  Ann. 
Caa.  1913E,  905,  43  L.  R.  A.  (N.  S.)  906,  57  L.  Ed.  527,  33  Sup.  Ct.  281, 
both  upholding  White  Slave  Act  of  1910;  Savage  v.  Jones,  225  U.  S. 
525,  529,  533,  536,  539,  56  L.  Ed.  1191,  1193,  1195,  1196,  1197,  32  Sup. 
Ct.  715,  upholding  State  statute  regulating  sale  of  food  for  domestic 
animals  andi  requiring  disclosure  of  ingredients  therein  contained;  Chi- 
cago etc.  Ry.  Co.  v.  United  States,  219  U.  S.  497,  55  L.  Ed.  310,  31  Sup. 
Ct.  272,  holding  provisions  of  Interstate  Commerce  Act  relating  to  pay- 
ment of  fare  on  railways  superseded  State  statute;  Chicago  etc.  Ry. 
Co.  V.  Arkansas,  219  U.  S.  467,  55  L.  Ed.  297,  31  Sup.  Ct.  275,  upholding 
State  statute  relating  to  equipment  of  trains,  in  absence  of  action  by 
Congress ;  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  S. 
623,  53  L.  Ed.  861,  29  Sup.  Ct.  214,  holding  mandamus  lay  to  compel 
carrier  to  give  equal  switching  service  regardless  of  regulations;  Mon- 
dou  V.  New  York  etc.  R.  R.  Co.,  223  U.  S.  55,  38  L.  R.  A.  (N.  S.)  44, 
56  L.  Ed.  348,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  888,  Delaware  etc.  R.  Co. 
V.  Troxell,  200  Fed.  45,  118  C.  C.  A.  272,  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  362,  L.  R.  A.  1916A,  450,  109  N.  E.  344,  Melzner  v.  Northern 
Pac.  Ry.  Co.,  46  Mont.  285,  286,  127  Pac.  1003,  Rich  v.  St.  Louis  etc. 
R.  Co.,  166  Mo.  App.  389,  148  S.  W.  1014,  Winfield  v.  New  York  Cent, 
etc.  R.  R.  Co.,  216  N.  Y.  (284),  110  N.  E.  616,  617,  10  N.  C.  C.  A.  918, 
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921,  Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  610,  and  Michigan  Cen- 
tral R.  R.  Co.  V.  Vreeland,  227  U.  S.  67,  Ann.  Oas.  19140,  176,  57  L.  Ed. 
420,  33  Sup.  Ct.  192,  all  holding  Employers'  Liability  Act  of  1908  super- 
seded State  legislation  relating  to  liability  of  employers  to  employees 
engaged  in  interstate  commerce;  Asbell  v.  Kansas,  209  U.  S.  256,  14 
Ann.  Gas.  1101,  52  L.  Ed.  781,  28  Sup.  Ct.  485,  upholding  Kansas  statute 
prohibiting  importation  of  cattle  from  south  without  inspection;  Grand 
Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  954,  holding  recovery  for  injuries 

'to  bridge  carpenter  employed  by  interstate  road  was  solely  under  Em- 
ployers' Liability  Act ;  Weber  v.  Freed,  224  Fed.  358,  140  C.  C.  A.  41, 
Congress  may  prohibit  importation  of  moving-picture  films  of  prize- 
fights; Com  Products  Refining  Co.  v.  Weigle,  221  Fed.  992,  holding 
Federal  statute  relating  to  interstate  commerce  in  misbranded  foods 
superseded  power  of  State  as  to  sale  of  such  foods;  United  States  v. 
McCullagh,  221  Fed.  295,  holding  act  of  Congress  prohibiting  killing 
of  migratoiy  birdfi  was  invalid  under  commerce  clause  and  could  not 
supersede  power  of  State  over  wild  birds  within  its  borders;  Clark  v. 
United  States,  211  Fed.  918,  128  C.  C.  A.  294,  upholding  act, of  Con- 
gress prohibiting  of  sending  of  indecent  matter  by  express;  Stoll  v. 
Pacific  Coast  S.  S.  Co.,  205  Fed.  177,  holding  Washington  workmen's 
compensation  law  extended  to  employees  engaged  in  interstate  com- 
merce, by  water,  in  absence  of  action  by  Congress;  Louisville  etc.  R. 
Co.  V.  Hughes,  201  Fed.  739,  741,  747,  750,  holding  Ohio  statute  for 

j  inspection  of  locomotive  boilers  did  not  apply  to  those  brought  from 
Kentucky  to  terminal  in  Cincinnati;  Colasurdo  v.  Central  R.  R.  Co., 
180  Fed.  837,  holding  action  for  injuries  to  switchman  on  track  used 
in  both  intra  and  interstate  commerce  was  under  Employers'  Liability 
Act;  United  States  v.  Delaware  &  H.  etc.  Co.,  164  Fed.  241,  holding 
void  act  of  Congress  prohibiting  railroad  from  transporting  interstate 
commerce  commodities  in  which  it  has  interest  other  than  those  for  its 
own  use;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  578,  uphold- 
ing Arkansas  statute  prohibiting  receipt  by  telegraph  company  for  trans- 
mission of  messages  relating  to  sales  on  margin  for  future  delivery; 
Adams  &  Bryson  v.  Lytle,  154  Fed.  878,  upholding  Oregon  laws  regulating 
importation  of  sheep  from  other  States;  St.  Louis  Southwestern  Ry.  Co. 
V.  State,  97  Ark.  479,  134  S.  W.  973,  upholding  statute  requiring  rail- 
road to  erect  depot  at  particular  place;  Kansas  City  Southern  Ry.  Co. 
V.  State,  90  Ark.  348,  119  S.  W.  291,  holding  statute  to  prevent  intro- 
duction of  infectious  diseases  of  animals  did  not  conflict  with  Animal 
Industry  Act;  Western  Union  Tel.  Co.  v.  Superior  Court,  15  Cal.  App. 
700,  115  Pac.  1100,  holding  sections  407  and  1001  of  Civil  Code  did  not 
exclude  foreign  telegraph  corporation  from  power  of  eminent  domain; 
Armour  &  Co.  v.  City  Council  of  Augusta,  134  Ga.  184,  185,  27  L.  E.  A. 
(N.  S.)  676,  67  S.  E.  420,  holding  void  ordinance  imposing  inspection 
charge  on  meats  brought  from  outside  county;  R.  M.  Rose  Co.  v.  State, 
133  Ga.  357,  86  L.  R.  A.  (N.  S.)  443,  65  S.  E.  772,  holding  statute  pro- 
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hibiting  solicitation  of  sales  of  liquor  was  void  as  to  solicitation  by 
mail  from  another  State;  Loh  v.  Ma^or  etc.  of  Macon,  8  Ga.  App.  747, 
70  S.  E.  151,  holding  void  ordinance  imposing  license  tax  on  agents  of 
nonresident  corporations  selling  in  State,  but  which  does  not  purport  to 
regulate  such  sale;  Luken  v.  Lake  Shore  etc.  Ry.  Co.,  248  111.  386,  140 
Am.  St.  Bep.  220,  21  Ann.  Gas.  82,  94  N.  E.  179,  upholddng  State  statute 
requiring  automatic  couplers  on  all  cars;  Vandalia  R.  Ck).  v.  Railroad 
Commission,  182  Ind.  387,  101  N.  E.  87,  upholding  statute  regulating 
locomotive  headlights;  Southern  Ry.  Co.  v.  Railroad  Commission,  179 
Ind.  31,  33,  36,  42,  100  N.  E.  339,  340,  341,  343,  holding  statute  requir- 
ing grab-irons  on  cars  not  void  as  attempt  to  regulate  interstate  com- 
merce; Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  211,  86  N.  E.  336, 
upholding  order  of  railroad  commission  requiring  railroad  to  join  in 
construction  of  connection  with  intersecting  road;  Harold  v.  Atchison 
etc.  Ry.  Co.,  93  Kan.  463,  144  Pac.  826,  upholding  statute  giving  attor- 
ney's fee  in  action  for  damages  for  shortage  on  shipments  of  certain 
commodities;  Commonwealth  v.  Moore,  214  Mass.  22,  23,  26,  28,  100 
N.  E.  1073,  1074,  1075,  1076,  holding  State  statute  for  inspection  of 
carcasses  of  cattle  brought  into  State  for  food  was  not  in  conflict  with 
Federal  inspection  statute;  Commonwealth  v.  People's  Express  Co.,  201 
Mass.  678,  131  Am.  St  Bc^.  416,  88  N.  E.  425,  holding  statute  limiting 
right  to  transport  liquor  for  delivery  for  hire  within  cities  of  certain 
classes  to  certain  classes  of  carriers,  was  not  void  as  to  intrastate  ship- 
ments; Jensen  v.  Southern  Pac.  Co.,  216  N.  Y.  521,  Ann.  Gas.  1916B, 
279.  L.  E.  A.  1916A,  408,  109  N.  E.  601,  9  N.  C.  C.  A.  294,  holding 
workmen's  compensation  law  applied  to  workmen  in  interstate  com- 
merce; People  V.  Erie  R.  Co.,  198  N.  Y.  379,  139  Am.  St.  Bep.  828,  19 
Ann.  Cas.  811,  29  L.  R.  A.  (N.  S.)  240,  91  N.  E.  862,  holding  State 
statute  limiting  hours  of  labor  of  train-dispatchers  to  eight  in  twenty- 
four  is  not  void  because  differing  from  Federal  statute  limiting  hours 
to  nine  in  twenty-four;  Glenn  v.  Southern  Express  Co.,  170  N.  C.  295, 
87  S.  E.  141,  holding  statute  of  1916  regulating  sale  of  liquors  was  in 
accord  with  Webb-Kenyon  Act;  Marten  v.  Oregon  etc.  Nav.  Co.,  58 
Or.  207,  208,  113  Pac.  20,  and  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
333,  334,  42  L.  B.  A.  (N.  S.)  984,  126  Pac.  738,  739,  both  upholding 
statute  imposing  penalty  for  failure  to  furnish  cars;  McCord  v.  State, 
2  OkL  Cr.  221,  101  Pac.  282,  holding  under  statute  prohibiting  use  of 
liquors  as  beverage,  and  providing  that  State  superintendent  could  im- 
port liquors  for  certain  purposes,  jurisdiction  of  State  did  not  attach 
to  interstate  shipments  until  they  reached  destination;  Eshleman  v. 
Union  Stockyards  Co.,  222  Pa.  25,  15  Ann.  Oas.  998,  70  Atl.  901,  hold- 
ing rules  of  Bureau  of  Animal  Industry  had  not,  apart  from  action  of 
State,  any  binding  force  on  State;  Vamville  Furniture  Co.  v.  Charles- 
ton etc.  Ry.  Co.,  98  S.  C.  73,  76,  76,  79  S.  E.  703,  704,  upholding  statute 
requiring  carriers  to  adjust  and  pay  claims  for  overcharges,  or  loss 
within  limited  time;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D.  412, 133  N.  W. 
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689,  upholding  statute  denying  foreign  corporation  not  complying  with 
State  laws  right  to  sue  in  State  courts  on  contract  made  in  State; 
Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  436,  79  S.  E.  320,  holding  shipper 
could  recover  under  common  law  where  carrier  re'fused  to  transport 
freight  at  regular  interstate  rate;  Ex  parte  Hawley,  22  S.  D.  27,  15 
L.  R.  A.  (N.  S.)  138,  115  N.  W.  95,  upholding  statute  regulating  sale 
of  nursery  stock  in  State;  Jewett  Bros.  &  Jewett  v.  Smail,  20  Sb  D. 
240,  105  N.  W.  740,  upholding  statute  providing  foY  and  giving  jwwer 
to  State  dairy  and  food  commission;  State  v.  Peet,  80  Yt.  456,  130  Am. 
St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  holding  void,  statute 
prohibiting  keeping  with  intent  to  ship  from  State  flesh  of  calf  less 
than  four  weeks  old  when  killed;  State  V.  Chicago  etc.  Ry.  Co.,  136 
Wis.  417,  19  L.  R.  A.  (N.  S.)  326,  117  N.  W.  690,  holding  State  statute 
limiting  hours  of  labor  of  train-dispatchers  is  void  as  in  conflict  with 
laws  of  Congress  on  same  subject;  Patrick  v.  State,  17  Wyo.  266,  129 
Am.  St.  Rep.  1109,  98  Pac.  590,  upholding  statute  prohibiting  bringing 
into  State  of  infected  sheep. 

•  Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed. 
20,  21,  106  C.  C.  A.  217,  holding  void  Washington  statute  prohibiting 
bringing  into  State  of  cattle  from  another  State. 

Regulations  which  the  State  may  enforce  concerning  the  quarantine 
of  animals.    Note,  97  Am.  St.  Rep.  242,  248,  247. 

State  statute  requiring  preliminary  inspection  of  importations  as 
attempted  regulation  of  interstate  commerce.  Note,  14  Ann.  Oaa. 
1104. 

Legislation  for  protection  of  health  of  livestock,  as  interference 
with  interstate  commerce.    Note,  26  L.  R.  A.  (N.  S.)  280. 

Statutory  regulations  as  to  infected  animals.  Note,  43  L.  R.  A 
(N.  S.)  1067,  1069. 

Animal  Industry  Act  of  1884  does  not  cover  wliole  subject  of  animal 
transportation. 

Approved  in  Reid  v.  Jones,  187  U.  S.  154,  47  L.  Ed.  117,  23  Sup.  Ct. 
90,  holding-  where  no  exceptional  facts  exist.  Federal  court  will  not 
award  writ  of  habeas  corpus  to  release  person  arrested  by  State  authori- 
ties unless  State  remedies  exhausted;  United  States  v.  Hoover,  133  Fed. 
951,  under  Animal  Industry  Act  of  1884,  Secretary  of  Agriculture  could 
not  make  rule  prohibiting  taking  of  horses  outside  of  quarantine  dis- 
trict without  inspection,  regardless  of  whether  they  were  diseased  or  had 
been  exposed  thereto;  Mastin  v.  Chicago  etc.  Ry.  Co.,  123  Fed.  831, 
holding  action  for  damages  for  shipping  diseased  cattle  into  State  con- 
trary to  Federal  law  is  removable  although  violation  of  State  law  also 
claimed. 

Distinguished  in  The  Roanoke,  189  U.  S.  198,  47  L.  Ed.  774,  23  Sup. 
Ct.  494,  holding  unconstitutional  Washington  statute  creating  preferred 
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lien  on  ocean-going  vessels  owned  elsewhere  for  work  and  materials 
furnished. 

Animal  Industry  Act  prohibits  interstate  transportation  of  diseased 
livestock. 

.  Approved  in  Lottery  Case,  188  U.  S.  359,  47  L.  Ed.  602,  23  Sup.  Ct. 
328,  holding  Congress  may  prohibit  interstate  commerce  consisting  in 
carriage  between  StM^s  of  lottery  tickets  by  interstate  express  company. 

Police  power  cannot  affect  interstate  commerce. 
Approved  in  People  v.  Chicago  etc.  Ry.  Co.,  223  111.  590,  79  N.  E.  147, 
upholding  Kurd's  Rev.  Stats.  1905,  c.  114,  §  6,  requiring  railroads  to 
make  yearly  report  of  certain  facts  to  conunission;  dissenting  opinion 
in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  39,  49  L.  Ed.  9S4,  25  Sup. 
Ct.  552,  majority  upholding  Missouri  Beer  Inspection  Act. 

What  law  governs  the  right  of  a  workman  to  recover  compensation 
for  injuries.    Note,  ^  N.  0.  0.  A.  70. 

Workmen's  Compensation  Acts.    Note,  8  N.  0.  0.  A.  611. 

■ 

187  U.  a  163-164,  47  L.  Ed.  116,  23  Snp.  Ot.  89,  BEID  ▼.  JONES. 

One  convicted  under  State  statute  must  ordinarily  exhaust  remedies  in 
State  courts  and  then  come  to  Supreme  Court  on  writ  of  error  when  he 
contends  he  is  held  in  violation  of  Constitution  of  United  States. 

Approved  in  Urquhart  v.  Brown,  205  U.  S.  182,  61  L.  Ed.  762,  27 
Sup.  Ct.  459,  denying  habeas  corpus  after  verdict  in  State  court  of 
"not  guilty  by  reason  of  insanity";  Appleyard  v.  Massachusetts,  203 
U.  S.  226,  7  Ann.  Gas.  1073,  51  L.  Ed.  162,  27  Sup.  Ct.  122,  holding 
habeas  corpus  properly  allowed  without  exhausting  remedies  of  State 
court  where  public  interest  demanded  speedy  determination;  Pettibone 
V.  Nichols,  203  U.  S.  202,  7  Ann.  Gaa.  1047,  51  L.  Ed.  152,  27  Sup.  Ct. 
Ill,  holding  habeas  corpus  properly  denied  where  asked  by  defendant 
in  custody  in  demanding  State  awaiting  trial,  on  ground  that  he  was 
arrested  and  deported  from  surrendering  State  by  fraud;  Walters  v. 
McKinnis,  221  Fed.  751,  to  release  one  committed  without  hearing  as 
insane  granting  writ  of  habeas  corpus  where  State  court  refused  to 
act;  Ex  parte  Bartlett,  197  Fed.  100,  denying  writ  where  appeal  not 
taken  to  State  Supreme  Court;  Ex  parte  Bass,  192  Fed.  426,  denying 
writ  of  habeas  corpus  where  question  involved  had  been  passed  on  by 
State  Supreme  Court  and  proceedings  were  pending  in  United  States 
Supreme  Court  to  test  law;  Ex  parte  Counort,  188  Fed.  399,  denying 
writ  of  habeas  corpus  where  question  was  one  of  local  law  only;  Ex 
parte  Martin,  180  Fed.  213,  denying  writ  of  habeas  corpus  where  rem- 
edies in  State  court  not  exhausted;  In  re  Dowd,  133  Fed.  752,  deny- 
ing habeas  corpus  where  petitioner  in  contempt  of  State  court  for  viola- 
tion of  injunction  in  election  fraud  case;  State  v.  Southern  Ry.  Co., 
145  N.  C.  515,  13  L.  R.  A.  (N.  S.)  966,  59  S.  E.  577,  holding  Federal 
court  could  not  enjoin  prosecution  under  State  statute  fixing  maximum 
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passenger  rates;  dissenting  opinion  in  Ex  parte  Tonng,  209  U.  S.  168, 
14  Ann.  Gas.  764,  13  L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  732,  28  Sup.  Ct. 
441,  majority  denying  habeas  corpus  to  discharge  State  officials  com- 
mitted for  contempt  for  seeking  to  enforce  void  State  statute  in  viola- 
tion of  injunction  of  Federal  court;  Ex  parte  Brown,  151  Fed.  711, 
arguendo. 

187  U.  8.  156-158p  47  L.  Ed.  117,  23  Sup.  Ot.  84,  HOME  FOB  ING17BABLES 
V.  KEW  TOBX. 

Jurisdiction  of  Supreme  Court  cannot  be  invoked  on  writ  of  error 
from  State  court  where  record  does  not  show  claim  of  Federal  rights  denied, 
though  certificate  of  State  court  states  Federal  questions  were  presented. 

Approved  in  St.  Louis  etc.  Fireproofing  Co.  v.  Standard  Fireproofing 
Co.,  195  U.  S.  627,  49  L.  Ed.  351,  25  Sup.  Ct.  792,  following  rule;  North 
Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  257,  Ann.  Oas.  19140,  159,  58 
L.  Ed.  595,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  114,  holding  record  showed 
question  of  application  of  Employers'  Liability  Act  was  presented  and 
considered  by  State  court;  Consolidated  Turnpike  Co.  v.  Norfolk  etc. 
Ry.  Co.,  228  U.  S.  335,  57  L.  Ed.  862,  33  Sup.  Ct.  510,  holding  Federal 
question  was  not  presented  when  raised  in  State  court  on  petition  for 
rehearing  which  was  denied  without  opinion ;  Stuart  v.  Hauser,  203  U.  S. 
585,  51  L.  Ed.  328,  27  Sup.  Ct.  783,  dismissing  for  want  of  jurisdiction ; 
Western  Tie  etc.  Co.  v.  Brown,  196  U.  S.  507,  49  L.  Ed.  673,  25  Sup.  Ct. 
339,  assertion  of  right  of  setoff  in  bankruptcy  proceedings  presents 
claim  of  Federal  right  sufficient  to  sustain  appeal  from  Circuit  Court 
of  Appeals  decision  rejecting  claim;  Paul  v.  Delaware  etc.  R.  R.  Co., 
175  N.  Y.  478,  67  N.  E.  1087,  holding  appellant  precluded  from  raising 
objection  to  contract  as  in  restraint  of  trade  by  failure  to  make  objec- 
tion in  either  lower  court. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 

question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 

Court.    Note,  63  L.  E.  A.  471,  477, 

Decision  by  State  court  upon  Federal  question  is  suAcient. 
Approved  in  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  309,  47  L.  Ed. 
485,  23  Sup.  Ct.  378,  holding  if  State  Supreme  Court  decides  a  Federal 
question  which  it  assumes  is  distinctly  presented  it  is  sufficient. 

187  U.  8.  169-164,  47  L.  Ed.  119,  23  Sup.  Ot.  72,  BAUB  ▼.  t?ABPEKTEB. 

It  is  not  admissible  to  ask  physician  hypothetical  question  as  to  cause 
of  death  without  stating  facts  on  which  opinion  may  be  based. 

Distinguished  in  Washington  etc.  Ry.  Co.  v.  Lukens,  32  App.  D.  C. 
459,  holding  hypothetical  question  asked  other  physicians  could  be  asked 
physician  with  request  that  he  add  thereto  facts  of  condition  in  which 
he  found  patient,  and  then  state  opinion  as  to  cause  of  illness. 

Necessity  that  expert  witness  state  facts  upon  which  his  opinion 
is  based.    Note,  20  Ann.  Oaa.  884. 
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Where  party  lias  opportunity  to  challenge,  no  dlsqnaliilcation  of  Juror 
entitles  him  to  new  trial  after  verdict. 

Approved  in  Vincent  v.  Smith,  13  Ariz.  347,  114  Pac.  567,  holding 
failure  to  interrelate  and  challenge  juror  waived  disqualification  subse- 
quently discovered;  State  v.  Goetz,  21  N.  D.  570,  131  N.  W.  515,  hold- 
ing failure  to  exercise  peremptory  challenge  waived  previous  objection 
to  juror  as  to  whom  challenge  for  cause  had  been  disallowed. 

Unknown  disqualification  of  juror  as  ground  for  new  triaL    Note, 
50  L.  R.  A.  (N.  S.)  939,  942,  963,  973,  976. 

Xncompetency  of  Jury  may  be  waived  and  it  does  not  invalidate  verdict. 
Approved  in  Queenan  v.  Oklahoma,  190  U.  S.  551,  47  L.  Ed.  1178,  23 
Sup.  Ct.  764,  holding  right  to  object  to  juror  convicted  of  felony  waived 
by  failure  to  object  until  after  verdict. 

Appealable  judgments  or  orders  in  probate  or  administration  pro- 
ceedings.   Note,  Ann.  Gas.  19130,  861,  863. 

187  U.  S.  166-177,  47  L.  Ed.  122,  23  Sup.  CtL  67,  METOAXJ*  V.  BAKKKR. 

Instance  of  case  reviewed  on  revisory  petition  to  Oircnit  Ck>nrt  of 
Appeals. 

Approved  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109, 
holding  appeal  lies  from  order  of  bankruptcy  court  on  separable  issue 
arising  between  interveners  in  proceedings  to  marshal  assets;  In  re 
Antigo  Screen  Door  Co.,  123  Fed.  252,  59  C.  C.  A.  248,  holding  where 
mortgagee  in  possession  surrenders  to  trustee,  reserving  lien  against 
proceeds,  court  holds  proceeds  as  bankruptcy  court  whoso  action  is 
reviewable  by  petition. 

Under  section  67f  of  Bankruptcy  Act,  the  lien  created  by  a  Jndgment 
creditor's  bill  filed  more  than  four  months  before  bankruptcy,  upon  property 
of  bankrupt,  is  superior  to  the  title  of  the  trustee,  and  the  bankruptcy 
court  cannot  enjoin  proceedings  to  enforce  lien. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  299,  59  L.  Ed. 
588,  35  Sup.  Ct.  377,  holding,  under  facts,  fund  obtained  by  creditors 
under  attachment  must  be  distributed  as  general  asset  and  not  to  those 
creditors  who  would  alone  have  shared  in  it  had  attachment  been  ob- 
tained more  than  four  months  before  bankruptcy;  Pickens  v.  Roy,  187 
U.  S.  180,  47  L.  Ed.  130,  23  Sup.  Ct.  79,  holding  State  court  does  not 
lose  jurisdiction  of  creditor's  suit  to  avoid  deed  by  latter's  proof  of 
claim  in  bankruptcy,  nor  is  such  proof  consent  to  District  Court's  juris- 
diction; In  re  Southern  Arizona  Smelting  Co.,  231  Fed.  91,  holding 
lien  of  attachment  vacated  by  filing  of  i>etition  in  bankruptcy  in  four 
months ;  In  re  Stringer,  230  Fed.  182,  holding  jurisdiction  of  State  court 
to  adjudge  that  surplus  in  hands  of  pledgee  from  sale  of  stock  pledged 
by  bankrupt  should  be  paid  to  creditor  did  not  affect  right  of  bank- 
ruptcy court  to  pass  on  all  claims  presented;  Broach  v.  Mullis,  228  Fed. 
552,  refusing  to  enjoin  sale  of  bankrupt's  property  by  State  court  on 
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judgment  more  than  four  months  old;  In  re  Pilcher  &  Son,  228  Fedb 
142,  directing  return  to  sherifE  of  property  levied  on  by  him  under  liens 
created  more  than  four  months;  In  re  Wagner's  Estate,  206  Fed.  365, 
In  re  Rohrer,  177  Fed.  383,  100  C,  C.  A.  613,  Pietri  v.  Wells,  137  La. 
109,  69  South.  849,  and  In  re  Schmidt,  224  Fed.  815,  all  holding  bank- 
ruptcy court  couldi  not  enjoin  foreclosure  proceedings  commenced  before 
bankruptcy  on  lien  created  more  than  four  months;  In  re  J-.  L.  Philips 
&  Ck>.,  224  Fed.  630,  holding  garnishment  lien  obtained  more  than  four 
months  not  created  by  bankruptcy;  Blair  v.  Brailey,  221  Fed.  3,  4, 
136  C.  C.  A.  524,  holding  taking  possession  by  receiver  of  State  court 
was  levy  under  section  67f  of  Bankruptcy  Act;  Courtney  v.  Fidelity  Tru^ 
Co.,  219  Fed.  64,  134  C.  C.  A.  595,  holding  creditor's  rights,  enforceable 
under  State  statute,  accrued  to  trustee  in  bankruptcy,  though  not  avail- 
able to  him  under  Bankruptcy  Act;  In  re  O'Brien,  215  Fed.  131,  hold- 
ing levy  obtained  by  unpaid  vendor  within  four  months  not  valid  as 
against  other  creditors;  In  re  Deer  Creek  Water  etc.  Co.,  205  Fed.  206, 
holding  suffering  enforcement  of  lien  antedating  bankruptcy  by  four 
months  did  not  amount  to  act  of  bankruptcy;  Citizens'  Banking  Co. 
V.  Ravenna  Nat.  Bank,  202  Fed.  894,  121  C.  C.  A.  250,  quaere  whether 
permitting  execution  levy  on  realty  to  remain  undisturbed  for  three 
months  and  twenty-nine  days  was  act  of  bankruptcy;  Detroit  Trust 
Co.  V.  Pontiao  Sav.  Bank,  196  Fed.  34,  115  C.  C.  A.  663,  holding  bill 
filed  after  bankruptcy  to  fasten  lien  of  chattel  mortgage  in  favor  of 
creditors  who  became  such  after  execution  but  before  filing  of  mort- 
gage could  not  be  maintained;  Colston  v.  Austin  Run  Min.  Co.,  194 
FedL  931,  934,  935,  114  C.  C.  A.  565,  holding  failure  of  debtor  while 
insolvent  to  discharge  valid  lien  subsisting  more  than  four  months  be- 
fore filing  of  petition,  was  not  act  of  bankruptcy;  Folger  v.  Putnam, 
194  Fed.  799,  114  C.  C.  A.  513,  holding  failure  to  discharge  attachment 
lien  within  five  days  of  end  of  four  months  period  constituted  act  of 
bankruptcy;  In  re  Tomlinson,  193  Fed.  102,  103,  holding  bankruptcy 
court  could  enjoin  suit  in  state  court,  by  trustee  for  another  bankrupt, 
to  compel  return  of  property  received  as  preference;  In  re  United  Wire- 
less Telegraph  Co.,  192  Fed.  240,  holding  suit  in  State  court  to  set 
aside  conveyance  to  bankrupt  on  ground  of  fraud  created  lien,  and  when 
commenced  more  than  four  months  before  bankruptcy  could  not  be 
enjoined;  In  re  Arden,  188  Fed.  477,  judgment  lien  more  than  four 
months  old  not  affected;  In  re  Rathman,  183  Fed.  923,  106  C.  C.  A. 
253,  holding  bankruptcy  court  could  not  by  summary  proceeding  take 
possession  from  receiver  in  State  court  in  suit  to  enforce  lien  ante- 
dating bankruptcy  by  four  months;  Yaryan  Naval  Stores  Co.  v.  B. 
Borchardt  Co.,  217  Fed.  759,  133  C.  C.  A.  488,  Stephenson  ▼.  Bird,  168 
Ala.  424,  53  South.  93,  Bradley  v.  United  Wireless  Telegraph  Co.,  79 
N.  J.  Eq.  460,  81  Atl.  1108,  and  In  re  Benz,  218  Fed.  54,  134  C.  C.  A. 
26,  all  holding  lien  created  by  judgment  creditor's  bill  related  back  to 
date  of  levy;  In  re  Crafts-Riordon  Shoe  Co.,  185  Fed.  933,  936,  hold- 


187  U.  S.  165-177      NOTES  ON  U.  S.  REPORTS.  1162 

ing  lien  of  attachment  not  affected  by  bankruptcy  after  four  months; 
Plant  y.  Gorham  Mfg.  Co.,  174  Fed.  859,  judgment  dispossessing  bank- 
rupt as  tenant  prior  to  bankruptcy  did  not  create  lien  declared  void 
by  Bankruptcy  Act,  §  67f ;  In  re  Driggs,  171  Fed.  898,  holding  bank- 
rupt not  entitled  to  injunction  to  protect  him  from  garnishment,  under 
New  York  statutes,  complete  before  petition  filed,  levied  as  execution 
on  exempt  property;  In  re  Maher,  169  Fed.  1000,  holding  creditor  by 
garnishment  levied  against  debtors  of  bankrupt  more  than  four  months 
before  bankruptcy,  acquired  lien  on  moneys  deposited  by  bankrupt  on 
release  of  garnishment;  McClaren  v.  United  Shoe  Mach.  Co.,  166  Fed. 
711,  92  C.  C.  A.  384,  holding  suit  in  ejectment  and  counterclaim  thereto 
created  lien  within  meaning  of  Bankruptcy  Act,  §  67f ;  The  William  B. 
Kibbee,  164  Fed.  654,  holding  admiralty  court  having  acquired  juris- 
diction in  rem  of  vessel  before  bankruptcy  of  owner  could  exercise 
jurisdiction  in  admiralty,  while  rights  claimed  under  bankruptcy  law 
must  be  submitted  to  bankruptcy  court;  In  re  L.  Ruduick  &  Co.,  160 
Fed.  906,  88  C.  C.  A.  85,  holding  summary  process  did  not  lie  to  recover 
prox)6rty  taken  in  replevin  suit,  pending  at  time  of  bankruptcy,  alleging 
purchase  by  bankrupt's  fraud;  Knapp  &  Spencer  Co.  v.  Drew,  160  Fed. 
416,  87  C.  C.  A.  365,  holding  summary  proceedings  available  to  recover 
money  paid  by  bankrupt  to  creditor  from  funds  first  paid  to  receiver 
and  repaid  to  bankrupt  on  receiver's  failure  to  qualify;  Orr  v.  Tribble, 
158  Fed.  898,  holding  sheriff  holding  bankrupt's  property  under  valid 
writ  at  time  of  bankruptcy  not  guilty  of  contempt  in  resisting  sum- 
mary process  to  compel  its  return  to  trustee;  SampliB  v.  Beasley,  158 
Fed.  608,  85  C.  C.  A.  429,  refusing  to  enjoin  sale  on  foreclosure  of 
liens  long  antedating  bankruptcy;  In  re  Koslowski,  153  Fed.  825,  hold- 
ing award  of  arbitrators  created  lien  within  meaning  of  Bankruptcy 
Act,  §  67f ;  In  re  Nusbaum,  162  Fed.  838,  holding  failure  of  insolvent 
to  discharge  levy  ^thin  five  days  of  sale,  and  also  failure  to  dischaige 
for  each  succeeding  day,  was  act  of  bankruptcy;  In  re  McEIane,  152 
Fed.  734,  entering  of  decree  foreclosing  mortgage  is  not  creating  lien 
which  is  void  under  Bankruptcy's  Act,  §  67f ;  In  re  Kane,  152  Fed.  587, 

r 

holding  where  fund  claimed  by  bankrupts  and  others  was  in  custody 
of  State  court  in  attachment  suit  at  time  of  bankruptcy,  such  court 
was  proper  tribunal  to  determine  rights  of  parties;  In  re  Bailey,  144 
Fed.  215,  trustee  cannot,  under  Bankruptcy  Act,  §  67f ,  maintain  sum- 
mary proceedings  in  bankruptcy  court  to  compel  creditor,  who  has  re- 
ceived proceeds  of  property  sold  by  sheriff  on  execution  prior  to  bank- 
ruptcy to  turn  over  same ;  In  re  Heckman,  140  Fed.  859,  72  C.  C.  A.  8, 
bankruptcy  court  cannot  administer  on  bankrupt's  property  which  at 
time  of  filing  petition  was  in  possession  of  State  court's  receiver  ap- 
pointed more  than  four  months  prior  thereto  and  which  was  subse- 
quently sold  by  State  court's  order;  In  re  Snell,  125  Fed.  154,  holding 
creditor  obtaining  valid  lien  more  than  four  months  before  commence- 
ment of  bankruptcy  proceedings  may  prosecute  same  to  judgment;  In  re 
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English,  122  Fed.  114,  holding  equitable  lien  on  partnership  assets 
created  eighteen  months  before  filing  of  petition  takes  precedence  over 
trustee's  right  though  judgment  rendered  thereon  within  four  months; 
In  re  Varick  Bank,  119  Fed.  992,  holding  obtaining  appointment  in 
State  court  of  receiver  for  insolvent  partnership  is  not  of  itself  an 
act  of  bankruptcy;  Tube  City  Min.  Co.  v.  Otterson,  16  Ariz.  316,  146 
Pac.  208,  holding  lien  for  labor  preserved  eight  months  not  avoided 
by  bankruptcy;  Friedman  v.  Murphey,  14  Ariz.  45,  124  Pac.  655,  hold- 
ing lien  for  rent  acquired  more  than  four  months  before  bankruptcy 
was  enforceable  in  State  court;  Reynolds  v.  Pennsylvania  Oil  Co.,  150 
Cal.  631,  89  Pac.  610,  holding  filing  by  defendant  of  certified  copy  of 
bankruptcy  proceedings  and  notice  that  trustee  would:  move  to  dismiss 
was  not  ground  for  suspension  of  suit  against  bankrupt;  Crosby  v. 
Ridout,  27  App.  D.  C.  492,  holding  Supreme  Court  of  District  had 
jurisdiction  of  bill  'to  establish  equitable  lien  against  realty  of  bank- 
rupt; Virginia-Carolina  Chem.  Co.  v.  Rylee,  139  Ga.  673,  78  S.  E.  29, 
holding  suit  by  lien  creditors  to  subject  debtor's  equity  of  redemption 
to  payment  of  liens  was  not  affe«ted'  by  bankruptcy;  Mohr  v.  Ma{tox, 
120  6a.  967,  48  S.  E.  412,  lien  of  judgment  rendered  on  unsecured  claim 
of  creditor  within  four  months  of  filing  of  bankruptcy  proceeding  be- 
comes null  and  void  if  debtor  adjudicated  bankrupt;  Armour  Packing 
Co.  v.  Wynn,  119  Ga.  684,  46  S.  E.  866,  where  judgment  rendered  in 
1897,  and  garnishment  thereon  served  in  March,  1902,  and  thereafter 
on  April  3,  1902,  debtor  adjudged  bankrupt,  garnishment  lien  was  void; 
Citizens'  Nat.  Bank  v.  Dasher,  16  Ga.  App.  33,  84  S.  E.  483,  upholding 
lien  of  garnishment  made  more  than  four  months  before  bankruptcy; 
Meirkord  v.  Helming,  139  Iowa,  439,  116  N.  W.  785,  holding  lien  of 
judgment  entered  more  than  four  months  before  bankruptcy  of  part- 
nership not  void  because  clerk's  record  did  not  recite  that  it  was  entered 
against  individual  partners  as  well  as  firm;  I.  Trager  Co.  v.  Cavaroc 
Co.,  123  La.  326,  48  South.  951,  holding  jurisdiction  of  State  court 
of  proceedings  by  lessor  in  receivership  of  corporation,  to  enforce  lien 
for  rent  acquired  more  than  four  months  before  bankruptcy,  was  not 
ousted  by  bankruptcy;  Blick  v.  Nimmo,  121  Md.  144,  145,  88  Atl.  118, 
119,  holding  creditor  by  filing  bill  in  behalf  of  all  creditors  to  set  aside 
fraudulent  conveyance  did  not  acquire  lien  over  other  creditors,  in 
sense  of  preference,  which  would  be  defeated  by  Bankruptcy  Act,  §  67f ; 
Crook  Homer  Co.  v.  Gilpin,  112  Md.  7,  8,  186  Am.  St.  Rep.  376,  28 
L.  R.  A.  (N.  S.)  233,  75  Atl.  1051,  1052,  holding  where  attachment  filed 
within  four  months  of  bankruptcy,  surety  on  release  bond  was  dis- 
chaiged;  Rioux  v.  Cronin,  222  Mass.  138,  109  N.  E.  901,  holding  filing 
of  bill  to  reach  property  of  debtor  to  pay  claim  did  not  create  lien 
when  not  accompanied  by  injunction;  Gay  v.  Ray,  195  Mass.  15,  80 
N.  E.  694,  holding  temporary  injunction  in  creditor's  suit  created  lien 
not  dischaiged  by  bankruptcy ;  Snyder  v.  Smith,  185  Mass.  63,  69  N.  E. 
1091,  where  plaintiff  sued  to  reach  equitable  assets  of  A  in  x)ossessioiz 
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of  trostecSy  and  on  May  15,  1901,  trustees  restrained  from  disposing 
of  property,  and  on  March  27,  1903,  decree  rendered,  adjudication  of 
A  as  bankrupt  on  May  7,  1903,  did  not  dissolve  lien;  Meyei^  v.  Smith, 
122  Mo.  App.  64,  98  S.  W.  105,  holding  no  lien  acquired  by  attachment 
without  seizure  more  than  four  months  before  bankruptcy;  Hurlbutt  v. 
Brown,  72  N.  H.  236,  237,  55  Atl.  1047,  attachment  lien  obtained  more 
than  four  months  prior  to  filing  petition,  in  bankruptcy  not  destroyed, 
though  creditor  and  debtor  both  knew  at  time  of  attachment  that  debtor 
insolvent ;  Reeve  v.  Keman,  85  N.  J.  L.  643,  90  Atl.  286,  holding  filing 
of  claim  by  subcontractor  as  preferred  lien  against  property  of  bank- 
rupt contractor,  allowance  thereof,  and  payment  by  owner  to  trustee, 
prevented  claimant  from  withdrawing  claim  and  suing  thereon  in  State 
court ;  Schoenherr  v.  Van  Meter^  215  N.  Y.  553,  109  N.  E.  626,  holding 
lien  agreed  to  be  given  attorney  for  recovery  of  property  attached-  to 
property,  though  before  perfected  by  recovery  pluintiff  became  bank- 
rupt; Hillyer  v.  Le  Roy,  179  N.  Y.  375,  103  Am.  St  Rep.  919,  72  N.  E. 
238,  where  judgment  against  debtor  entered  prior  to  four  months  be- 
fore petition  in  bankruptcy,  lien  attached  to  realty  fraudulently  trans- 
ferred by  debtor;  Light  v.  Hunt,  17  Ga.  App.  492,  87  S.  E.  764,  Na- 
tional Surety  Co.  y.  Medlock,  2  Qtu  App.  672,  673,  58  S.  E.  1135,  Ken- 
drick  &  Roberts  v.  Warren  Bros.  Ck).,  110  Md:.  73,  72  Atl.  465,  and 
United  States  Wind  Engine  etc.  Co.  y.  North  Penn.  Iron  Co.,  227  Pa. 
266,  75  Atl.  1095,  all  holding  bankruptcy  of  defendant  did  not  prevent 
entering  special  judgment,  in  attachment  proceedings  commenced  more 
than  four  months  before  bankruptcy,  for  sole  purpose  of  fixing  liar 
bility  of  surety  on  dissolution  bond;  Woods  y.  Klein,  223  Pa.  266,  72 
Atl.  525,  holding  mortgage  on  ship  more  than  four  months  before 
bankruptcy  not  void  because  possession  taken  thereunder  within  four 
months;  Thompson  v,  Fairbanks,  75  Vt.  372,  56  Atl.  15,  upholding  lien 
of  chattel  mortgage  on  bankrupt's  property  given  more  than  four  months 
before  bankruptcy,  though  possession  given  within  that  time;  Jackson 
V.  Valley  Tie  etc.  Co.,  108  Va.  721,  62  S.  E.  966,  upholding  lien  of  at- 
tachment levied  more  than  four  months  before  bankruptcy;  Pope  y. 
Title  Guaranty  etc.  Co.,  152  Wis.  617,  140  N.  W.  351,  holding  judg- 
ment against  bankrupt  within  four  months  of  bankruptcy  was  enforce- 
able against  surety  for  debt  sued  on;  In  re  Cefola,  222  Fed.  173,  In  re 
Martin,  201  Fed-  38,  119  C.  C.  A.  363,  In  re  Vetterman,  135  Fed.  445, 
and  Merry  v.  Jones,  119  Ga.  646,  46  S.  E.  862,  all  arguendo. 

Distinguished  in  Clarke  v.  Larremore,  188  U.  S.  488,  47  L.  Ed.  558, 
23  Sup.  Ct.  364,  holding  void,  under  Bankruptcy  Act  of  1898,  judg- 
ment lien  on  bankrupt's  property  under  judgment  obtained  within  four 
months  of  bankruptcy;  Commercial  Trust  etc.  Bank  y.  Buseh-Grace 
Produce  Co.,  228  Fed.  302,  enjoining,  at  suit  of  receiver  in  bankruptcy, 
suit  in  State  court  to  prevent  trustee  under  trust  deed  made  more  than 
four  months  before  bankruptcy  from  turning  assets  over  to  receiver; 
In  re  Schow,  213  Fed.  518,  holding  release  of  attachment  lien  by  tak- 
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ing  debtor's  receipt  for  property  defeated  right  to  lien  acquired  more 
than  four  months;  In  re  Sterlingworth  Ry,  Supply  Co.,  164  Fed.  592, 
holding  corporation  could  be  adjudged  involuntary  bankrupt  where  peti- 
tion sufficient,  though  receiver,  .appointed  by  State  court  more  than  four 
months  before  filing,  was  in  possession;  In  re  E.  Matthews  &  Sons, 
163  Fed.  128,  holding  execution  lien  lost  by  return  nulla  bona  within 
four  months  of  bankruptcy;  In  re  United  States  Graphite  Co.,  161  Fed. 
583,  holding  existence  of  valid  lien,  not  divested  by  bankruptcy,  did 
not  prevent  sale  by  bankruptcy  court  free  from  liens,  lien  being  trans- 
ferred to  proceeds;  In  re  Rogers  &  Stefani,  156  Fed.  270,  holding  lien 
of  receiver  in  suit  to  dissolve  partnership  was  lost  by  return  of  prop- 
erty to  partners  on  stipulation ;  In  re  Adler,  144  Fed.  662,  75  C.  C.  A. 
461,  indebtedness  evidenced  by  State  judgment  in  creditor's  suit  requir- 
ing bankrupt  to  pay  over  proceeds  of  accounts  assigned  to  him  by 
debtor  as  security  and  collected  by  him  is  not  one  created  by  fraud 
while  acting  in  fiduciary  capacity;  In  re  Kaplan,  144  Fed.  159,  bank- 
ruptcy trustee  is  entitled  to  possession  of  and  to  administer  bankrupt's 
property,  though  it  is  subject  to  liens  or  in  possession  of  State  court 
in  proceedings  to  enforce  lien  brought  within  four  months  of  bank- 
ruptcy; In  re  Vastbinder,  132  Fed.  719,  where  sheriff  levied  under  fieri 
facias  four  months  prior  to  bankruptcy,  and  venditioni  exponas  issued 
to  make  sale,  pending  which  voluntary  petition  filed  by  defendant,  latter 
writ  stayed;  Patterson  v.  Beck,  133  Ga.  709,  66  S.  E.  915,  holding 
creditor,  by  garnishment,  acquired  no  lien  prior  to  other  creditoi's  in 
proceedings  to  dissolve  corporation. 

Bankruptcy — Judgment  obtained  within  four  months'  period  as 
affected  by  section  60,  subdivisions  a  and  b,  and  section  67,  sub- 
divisions e  and  f.    Note,  41  L.  B.  A.  (N.  S.)  209,  210. 

Where  State  court  hBB  posseeslon  of  property  and  Jnriadictlon,  It  deter- 
mines controversy. 

Approved  in  In  re  Knight,  125  Fed.  42,  43,  holding  State  court  retains 
jurisdiction  where  possession  of  bankrupt's  property  is  obtained  and 
suit  commenced  over  four  months  before  bankruptcy;  In  re  Andre,  135 
Fed.  739,  68  C.  C.  A.  374,  upholding  bankruptcy  court's  jurisdiction 
over  proceedings  to  ascertain  whether  claimant  was  in  fact  adverse  or 
whether  he  held  property  as  bailee  of  bankrupt;  Tennessee  etc.  Marble 
Co.  V.  Grant,  135  Fed.  323,  67  C.  C.  A.  676,  denying  bankruptcy  court's 
jurisdiction  to  restrain  creditor  from  proceeding  to  enforce  attachment 
lien  under  State  law  when  State  court  had  jurisdiction  of  parties  and 
subject  matter  and  took  possession  of  property  prior  to  filing  of  bank- 
ruptcy petition;  White  v.  Thompson,  119  Fed.  870,  56  C.  C.  A.  398, 
holding  referee  cannot  enjoin 'enforcement  of  State  court  when  levy 
was  made  under  execution  issued  before  bankruptcy. 

Distinguished  in  In  re  Jersey  Island  Packing  Co.,  138  Fed.  628,  2 
L.  R.  A.  (N.  S.)  560,  71  C.  C.  A.  75,  where  on  filing  !)ankruptcy  peti- 
tion against  corporation  it  was  alleged  one  of  officers  was  about  to 
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sell  its  assets  under  tmst  deeds  given  to  secure  debts  to  bim,  bank- 
ruptcy court  could  enjoin  sale;  In  re  Baugfaman,  138  Fed  743,  staying 
execution  sale  of  bankrupt's  property;  In  re  Hornstein,  122  Fed.  270, 
holding  under  Bankruptcy  Act  of  1898,  Hi)ankruptcy  court  may  slay  all 
proceedings  in  State  court  that  tend  to  put  property  beyond  reach  of 
trustee  when  appointed;  In  re  Kellogg,  121  Fed.  337,  57  C.  C.  A.  547, 
holding  State  court  cftnnot  obtain  jurisdiction  to  defeat  bankruptcy 
court  by  notice  of  pendency  of  action  but  without  service  of  summons 
required  by  New  York  Code;  In  re  Porterfield,  138  Fed.  195,  arguendo. 

8tat«  court  casnot  dsprlTe  Federal  court  of  possMiioiL 

Cited  in  Mason  v.  Wolkowich,  150  Fed.  701,  10  L.  R.  A.  (N.  S.)  765, 
80  C.  C.  A.  435,  arguendo. 

Rights  acquired  by  garnishment  proceedings  as  affected  by  bank- 
ruptcy of  principal  debtor.    Note,  18  Ann.  Oas.  382,  383. 

Effect  of  bankruptcy  on  prior  action  to  rescind,  sale  for  fraud. 
Note,  8  L.  R.  A.  (N.  S.)  1204. 

Miscellaneous.  Cited  in  In  re  National  Hotel  &  Caf6  Co.,  138  Fed. 
949,  under  Bankruptcy  Act,  §  3,  cl.  3,  act  of  bankruptcy  completed  five 
days  before  execution  sale  if  at  that  time  bankrupt  had  failed  to  dis- 
solve levy;  Hinds  v.  Moore,  134  Fed.  223,  67  C.  C.  A.  149,  generally. 

187  U.  a  177-180,  47  L.  Ed.   128,  23  Sup.  Ot.  78,  PICKENS  ▼.  ROT. 

Jurisdiction  of  State  court  over  property  of  defendant,  acquired  by 
filing  of  bill  by  Judgment  creditor  to  set  aside  conveyance,  is  not  divested 
by  bankruptcy  of  defendant  more  than  four  months  thereafter. 

Approved  in  Metcalf  Brothers  &  Co.  v.  Barker,  187  U.  S.  176,  47 
L.  Ed.  127,  23  Sup.  Ct.  67,  holding  bankruptcy  court  cannot  enjoin  fur- 
ther proceedings  under  judgment  of  State  court  in  action  commenced 
before  passage  of  bankruptc}^  act  setting  aside  transfers;  Orinoco  Iron 
Co.  V.  Metzel,  230  Fed.  44,  holding  bankruptcy  court  had  exclusive  juris- 
diction over  fund  held  for  bankrupt  and  claims  thereto;  In  re  Pilcher 
&  Son,  228  Fed.  142,  directing  return  to  sheriff  of  property  levied  on 
by  him  under  lien  created  more  than  four  months  before  bankruptcy; 
In  re  Rohrer,  177  Fed.  383,  100  C.  C.  A.  613 ;  Pietri  v.  Wells,  137  La. 
1091,  69  South.  849,  and  In  re  Schmidt,  224  Fed.  815,  all  holding  bank- 
ruptcy court  could  not  enjoin  foreclosure  proceedings  under  lien  created 
more  than  four  months  before  bankruptcy;  In  re  J.  L.  Philips  &  Co., 
224  Fed.  630,  holding  lien  of  garnishment  obtained  more  than  four 
months  not  vacated  by  bankruptcy;  Blair  v.  Brailey,  221  Fed.  3,  136 
C.  C.  A.  524,  holding  taking  of  possession  by  receiver  of  State  court 
was  levy  not  avoided  by  bankruptcy;  Yaryan  Naval  Stores  Co.  v.  B. 
Borchardt  Co.,  217  Fed.  759,  133  C.  C.  A.  488,  holding  creditors'  suit 
commenced  more  than  four  months  before  bankruptcy  not  affected 
thereby;  In  re  Schow,  233  Fed.  518,  holding  release  of  attachment  lien 
by  taking  debtor's  receipt  for  property  defeated  right  to  lien  acquired 
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more  than  four  months  before  bankraptcy;  In  re  Deer  Creek  Water 
etc.  Co.,  205  Fed.  206,  holding  suffering  enforcement  of  lien  antedat- 
ing bankruptcy  by  four  months  did  not  amonnt  to  act  of  bankraptcy; 
Colston  V.  Austin  Run  Min.  Co.,  194  Fed.  934,  114  C.  C.  A.  565,  holding 
failiire  of  debtor  while  insolvent  to  discharge  valid  lien  subsisting  more 
than  four  months,  was  not  act  of  bankruptcy;  In  re  Tomlinson,  193 
Fed.  103,  holding  bankruptcy  court  could  enjoin  suit  in  State  court, 
by  trustee  for  another  bankrupt,  to  compel  return  of  property  received 
as  preference;  In  re  United  Wireless  Telegraph  Co.,  192  Fed.  240,  hold- 
ing suit  in  State  court  to  set  aside  conveyance  to  bankrupt  on  ground 
of  fraud,  created  lien  which  was  not  defeated  after  four  months,  by 
bankruptcy;  Hobbs  v.  Head  ft  Dowst  Co.,  184  Fed.  414,  106  C.  C.  A. 
519,  judgment  in  State  court  on  mechanic's  lien  is  not  void  where  suit 
continued  after  bankruptcy;  In  re  Farrell,  176  Fed.  512,  100  C.  C.  A. 
63,  holding  summary  process  not  available  to  require  assignee  for  bene- 
fit of  creditors  under  assignment  made  six  months  before  bankruptcy, 
to  surrender  assets ;  In  re  Driggs,  171  Fed.  898,  holding  bankrupt  could 
not  enjoin  enforcement  of  garnishment,  levied  under  New  York  stat- 
utes, complete  before  petition  filed,  and  levied  as  execution  on  exempt 
property;  In  re  Maher,  169  Fed.  999,  holding  garnishment  levied  more 
than  four  months  before  bankruptcy  gave  lien  on  moneys  deposited  by 
bankrupt  as  security  on  release  of  garnishment;  McClaren  v.  United 
Shoe  Mach.  Co.,  166  Fed.  711,  92  C.  C.  A.  384,  holding  suit  in  eject- 
ment and  counterclaim  thereto  created  lien  within  meaning  of  Bank- 
ruptcy Act,  §  67f ;  New  River  Coal  Land  Co.  v.  Ruffner  Bros.,  165  Fed. 
887,  91  C.  C.  A.  559,  holding  bankruptcy  court  could  enjoin  suit  in 
State  court  commenced  within  four  months  of  bankruptcy,  involving 
nearly  whole  of  bankrupt's  property;  Orr  v.  Tribble,  158  Fed,  898, 
holding  sheriff  holding  bankrupt's  prox)erty  under  valid  writ  at  time 
of  bankruptcy  was  not  in  contempt  in  refusing  to  obey  summary  order 
to  return  it  to  trustee;  Sample  v.  Beasley,  158  Fed.  608,  85  C.  C.  A. 
429,  refusing  to  enjoin  sale  on  foreclosure  of  liens  long  antedating  bank- 
ruptcy; In  re  Koslowski,  153  Fed.  826,  holding  award  of  arbitrators 
created  lien  within  meaning  of  Bankruptcy  Act,  §  67f ;  In  re  Heckman, 
140  Fed.  859,  72  C.  C.  A.  8,  bankruptcy  court  cannot  administer  on 
bankrupt's  property  which  at  time  of  filing  petition  was  in  possession 
of  State  court's  receiver  appointed  more  than  four  months  prior  thereto ; 
In  re  Johnson,  127  Fed.  619,  holding  holder  of  chattel  mortgage  may, 
with  bankruptcy  court's  permission,  litigate  claim  in  State  courts;  In  re 
Knight,  125  Fed.  43,  holding  where  State  court  does  not  obtain  custody 
of  property  over  four  months  before  bankruptcy,  District  Court's  juris- 
diction is  exclusive;  In  re  English,  122  Fed.  115,  holding  equitable  lien 
on  partnership  assets  created  by  transfer  of  interest  eighteen  months 
before  petition  filed  is  prior  to  trustee's  right;  Tube  City  Min.  Co.  v. 
Otterson,  16  Ariz.  316,  146  Pac.  208,  holding  lien  for  labor  preserved 
eight  months  not  defeated  by  bankruptcy;  Reynolds  v.  Pennsylvania 
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Oil  Co.,  150  Cal.  631,  89  Pac.  610,  holding  filing  by  defendant  of  certi- 
fied copy  of  bankruptcy  proceedings  and  notice  that  trostee  would  move 
to  dismiss  was  not  ground  for  suspension  of  suit  against  bankrupt; 
Simpson  v.  Miller,  7  Cal.  App.  253,  04  Pac.  254,  holding  bankrupt  can- 
not maintain  suit  in  his  own  name  in  relation  to  his  property  after 
appointment  of  trustee;  Lyon  ▼.  Russell,  41  App.  D.  C.  559,  holding 
receivership  in  State  court  for  dissolution  of  corporation  not  affected 
after  four  months  by  bankruptcy;  National  Surety  Co.  v.  Medlock,  2 
Ga.  App.  673,  58  S.  E.  1135,  holding  bankruptcy  of  defendant  did;  not 
prevent  entering  special  judgment  in  attachment  proceedings  commenced 
more  than  four  months  before  bankruptcy,  for  purpose  of  fixing  lia- 
bility of  surety  on  dissolution  bond;  Meirkord  v.  Helming,  139  Iowa, 
439,  116  N.  W.  786,  holding  lien  of  judgment  entered  more  than  four 
months  before  bankruptcy  of  partnership  was  not  void  because  clerk*s 
record  did  not  recite  that  it  was  against  individual  partners  as  well 
as  firm;  Blick  v.  Nimmo,  121  Md.  144,  146,  88  Atl.  118,  119,  holding 
creditor,  by  filing  bill  in  behalf  of  all  creditors  to  set  aside  fraudulent 
conveyance,  did  not  acquire  lien  over  other  creditors,  in  sense  of  prefer- 
ence, which  would  be  defeated  by  Bankruptcy  Act,  §  64f ;  Gay  v.  Ray, 
195  Mass.  15,  80  N.  E.  694,  holding  temporary  injunction  in  creditors' 
suit  created  lien  not  discharged  by  bankruptcy;  Snyder  v.  Smith,  185 
Mas&  63,  69  N.  E.  1091,  where  plaintifE  sued  to  reach  equitable  assets 
of  A  in  possession  of  trustees,  and  on  May  15,  1901,  trustees  restrained 
from  disposing  of  property,  and  on  May  27,  1903,  decree  rendered, 
adjudication  of  A  as  bankrupt  on  May  7,  1903,  did  not  dissolve  lien; 
Beechwood  v.  Joplin-Pittsburg  Ry.  Co.,  173  Mo.  App.  382,  158  S.  W. 
871,  holding  order  substituting  trustee  as  plaintiff  for  bankrupt  ad- 
judged that  title  to  cause  of  action  was  vested  in  trustee  and  was  sub- 
ject to  appeal  by  bankrupt;  Reeve  v.  Keman,  85  N.  J.  L.  643,  90  Atl. 
286,  holding  filing  of  claim  by  subcontractor  as  preferred  lien  on  prop- 
erty of  bankrupt  contractor,  allowance  thereof,  and  payment  by  owner 
to  trustee  of  amount  due,  prevented  claimant  from  withdrawing  claim 
and  suing  thereon  in  State  court;  Bradley  v.  United  Wireless  Telegraph 
Co.,  79  N.  J.  Eq.  460,  81  Atl.  1108,  holding  lien  created  by  judgment 
creditors'  bill  related  back  to  date  of  levy;  Schoenherr  v.  Van  Meter, 
215  N.  Y.  553,  109  N.  E.  626,  holding  lien  agreed  to  be  given  attorney 
for  recovery  of  property  attached  to  property,  though,  before  it  was 
perfected  by  recovery,  plaintiff  became  bankrupt;  In  re  Wilkinbui^ 
Borough  School  Dist.,  234  Pa.  376,  83  Atl.  411,  holding  in  lien  fore- 
closure suit  where  owner  paid  money  due  into  court,  questions  of  law 
relating  to  liens  should  be  adjudicated  before  turning  fund  over  to 
trustee  in  bankruptcy. 

Distinguished  in  Commercial  Trust  etc.  Bank  y.  Busch-Grace  Produce 
Co.,  228  Fed.  302,  enjoining  at  suit  of  receiver  in  bankruptcy,  suits  in 
State  court  to  prevent  trustee  under  trust  deed  made  more  than  four 
months  before  bankruptcy,  from  turning  assets  over  to  receiver;  In  re 
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Rogers  ft  Stefani,  156  Fed  270,  holding  lien  of  receiver  in  suit  to  dis- 
solve partnership  was  lost  hy  return  of  property  to  partners  on  stipu- 
lation ;  In  re  Adler,  144  Fed.  662,  75  C.  C.  A.  461,  indebtedness  evi- 
denced by  State  judgment  in  creditor's  suit  requiring  bankrupt  to  pay 
over  proceeds  of  accounts  assigned  to  him  by  debtor  as  security  and 
collected  by  him,  is  not  one  created  by  fraud  while  acting  in  fiduciary 
capacity;  In  re  Kaplan,  144  Fed.  159,  bankruptcy  trustee  is  entitled 
to  possession  of  and  to  administer  bankrupt's  property,  though  it  is 
subject  to  liens  or  in  possession  of  State  court  in  proceedings  to  enfoi*ce 
lien  brought  within  four  months  of  bankruptcy;  Moore  Mfg.  Co.  v. 
Billings,  46  Or.  405,  80  Pao.  424,  under  Bankruptcy  Act,  §  70,  trustee 
alone  can  maintain  creditor's  bill  to  set  aside  bankrupt's  fraudulent 
transfer;  In  re  Porterfield,  138  Fed.  195,  arguendo. 

* 

State  court's  Jurisdiction  over  suit  by  Judgment  creditor  to  set  aside 
a  deed  as  fraudulent  is  not  lost  by  complaint's  proving  Judgment  as' pre- 
ferred claim  in  bankruptcy. 

Approved  in  In  re  Salmon  etc.,  143  Fed.  407,  creditors  of  insolvent 
firm  not  estopped*  to  maintain  involuntary  bankruptcy  proceedings 
against  debtors  because  of  proving  claims  in  State  suit  to  wind  up 
afEairs  of  bank  owned  by  firm. 

. 

187  JJ,  &  181-197,  47  L.  Ed.  ISO,  23  Sup.  Ot.  98,  GBIMT  v.  SHINE. 

Extradition  treaties  should  be  faithfully  observed  and  interpreted  witli 
view  to  fulfilling  Just  obligations  to  other  powers.  Technicalities  of  crimi- 
nal procedure  should  be  disregarded.  In  this  case  an  order  made  by  a 
foreign  examining  magistrate,  not  in  form  of  a  warrant  of  arrest  consid- 
ered and  held  saificient  compliance  with  treaty. 

Approved  in  Charlton  v.  Kelly,  229  U.  S.  463,  464,  46  L.  R.  A.  (N.  S.) 
897,  67  L.  Ed.  1281,  1282,  33  Sup.  Ct.  945,  holding  under  extradition 
treaties  with  Italy,  formal  demand  for  extradition  within  forty  days 
after  arrest  need  not  be  proven  in  preliminary  proceedings;  McNamara 
V.  Henkel,  226  U.  S.  524,  57  L.  Ed.  332,  33  Sup.  Ct.  146,  holding  under 
section  5270,  Rev.  Stats.,  decision  of  committing  magistrate  was  not 
reviewable  on  habeas  corpus;  Glucksman  v.  Henkel,  221  U.  S.  512,  55 
L.  Ed.  833,  31  Sup.  Ct.  704,  holding  demand  in  untechnical  form  is  pre- 
sumed good,  and  in  this  case  held  sufficient;  Yordi  v.  Nolte,  215  U.  S. 
232,  54  L.  Ed.  172,  30  Sup.  Ct.  90,  complaint  held  sufficient,  and  irregu- 
larity corrected  by  evidence  produced  at  hearing;  Wright  v.  Henkel, 
190  U.  S.  57,  47  L.  Ed.  954,  23  Sup.  Ct.  785,  holding  in  construing  extra- 
dition treaty  with  England,  essential  identity  of  acts  regarded  as  crimi- 
nal by  laws  of  treaty  parties  is  sufficient;  In  re  Lincoln,  228  Fed.  71, 
holding  questions  as  to  weight  and  sufficiency  of  evidence  in  extradi* 
tion  proceeding  could  not  be  considered  on  habeas  corpus ;  In  re  Urzua, 

188  Fed.  541,  holding  depositions  sufficiently  proved  issuance  of  war- 
rant of  arrest;  Ex  parte  Zentner,  188  Fed.  347,  348,  where  complnint 
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in  proceedings  to  extradite  one  for  forgery  set  forth  offense  with  suffi- 
cient particularity  to  advise  him  of  offense,  it  was  not  defective  for 
failure  to  set  foHh  copies  of  instrument  allied  to  have  been  forged, 
and  prior  demand  by  foreign  government  before  arrest  of  fugitive  is 
unnecessary  in  extradition  proceedings;  Ex  parte  Schorer,  197  Fed.  70, 
71,  72|  holdiug  demand  for  extradition  not  required  before  institutinp^ 
proceedings,  nor  is  warrant  of  arrest  from  demanding  country  neces- 
sary ;  Ex  parte  Yordi,  166  Fodi  925,  926,  927,  holding  record  and  depo- 
sitions sufficiently  showed  commission  of  offense,  and  proceedings  not 
void  because  they  were  not  attached  to  complaint  or  referred  to  therein ; 
In  re  Schlippenbach,  164  Fed.  784,  holding  certificate  of  Secretary  of 
State  that  application  has  been  made  for  extradition  was  not  necessary 
to  issuance  of  warrant,  though  treaty  so  provided;  Pereles  v.  Weil, 
157  Fed.  421,  holding  evidence,  when  conflicting,  would  not  be  reviewed 
on  habeas  corpus  to  procure  dischai^e  of  prisoner  committed  by  com- 
missioner for  offense  against  United  States;  United  States  v.  Greene, 
146  Fed.  770,  771,  upholding  sufficiency  of  indictment  for  conspiracy 
to  defraud  government  between  government  agent  and  codefendants, 
to  warrant  extradition;  United  States  v.  Piaza,  133  Fed.  999,  uphold- 
ing sufficiency  of  information  in  extradition  proceedings  charging  as- 
sault with  intent  to  kill  and  murder;  In  re  Balensi,  120  Fed.  864,  hold- 
ing subscriber  to  one  share  of  French  corporation,  managing  corpora- 
tion for  forty  per  cent  of  profits,  was  "hired"  thereby  within  French 
extradition  treaty. 

Extradition  proceedings.    Note,  112  Am.  St  Bep.  108,  109, 117,  119, 
,     131,  134,  135,  137. 

Judge  iBBulng  warrant  in  extradition  proceedings  may  make  it  return- 
able before  United  States  commissioner. 

Distinguished  in  In  re  Walshe,  125  Fed.  573,  holding  under  Anglo- 
American  extradition  treaty  crime  for  which  accused  is  indictable  must 
be  crime  by  laws  of  place  where  accused  is  found. 

United  States  commissioner  is  an  adjunct  of  the  court,  posseMtng  Inde- 
pendent Judicial  powers  of  bis  own. 

Approved  in  Ex  parte  Wong  Wing,  220  Fed.  365,  holding  decisions 
of  commissioners  in  proceedings  to  deport  aliens  are  "judgments." 

Wbere  possession  of  property  is  obtained  by  trick  or  device  with  intent 
to  convert  it  to  his  own  use  by  party  receiving  it,  and  owner  parts  with 
possession  and  not  with  title,  offenM  is  larceny. 

Approved  in  Fields  v.  United  States,  27  App.  D.  C.  439,  holding  par- 
ticular manner  of  fraudulent  conversion  need  not  be  allied. 

Distinguished  in  Woodward  v.  United  States,  38  App.  D.  C.  332,  hold- 
ing conversion  by  agent  of  money  received  for  use  in  principal's  busi- 
ness was  embezzlement. 
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187  U.  8.  197-210,  47  li.  Ed.  139,  23  Sup.  Ot.  108,  KNIGHTS  TEMPLABS 
A  MASON'S  LIFE  INDEMNITY  CO.  y.  JABMAN. 

It  is  a  cardlTifcl  rule  tliat  a  statute  will  be  constnied,  if  possible,  so  a/i 
to  render  it  yalid. 

Approyed  in  Piymouth  Coal  Co.  y.  Pennsylvania,  232  U.  S.  546,  58 
L.  Ed.  720,  34  Sup.  Ct.  359,  upholding  statute  requiring  owners  of 
adjoining  coal  properties  to  leave  boundary  pillars;  United  States  v. 
Delaware  &  Hudson  Co.,  213  U.  S.  408,  16  Ann.  Oas.  1047,  53  L.  Ed. 
849,  29  Sup.  Ct.  511,  construing  and  upholding  commodities  clause  of 
Hepburn  Act;  Harriman  v.  Interstate  Commerce  Commission,  211  U.  8. 
422,  53  L.  Ed.  264,  29  Sup.  Ct.  115,  applying  rule  in  construing  pro- 
visions of  Interstate  Commerce  Act  giving  Qommission  power  to  require 
testimony  "for  the  purposes  of  this  act";  United  States  v.  Patterson, 
201  Fed.  715,  construing  and  upholding  provisions  of  Anti-trust  Act  of 
1890;  Gregg  v.  Laird,  121  Md.  30,  87  Atl.  1114,  construing  statute  re- 
lating to  Public  Service  Commission;  Wineland  v.  Knights  of  Macca- 
bees, 148  Mich.  621,  112  N.  W.  701,  applying  rule  in  construing  pro- 
visions of  benefit  certificate;  Grant  v.  Independent  Order  of  Sons  etc. 
of  Jacob,  97  Miss.  190,  52  South.  700,  701,  construing  by-laws  of  frater- 
nal order  not  to  be  retroactive;  Enos  v.  Hanff,  98  Neb.  250,  152  N.  W. 
399,  construing  statute  relating  to  liquor  licenses  so  as  to  avoid  unneces- 
sary destruction  of  property  values;  Territory  ex  rel.  City  of  Albu- 
querque y.  Pinney,  15  N.  M.  633,  114  Pac.  370,  construing  statute  pro- 
viding for  distribution  of  delinquent  taxes  to  different  funds;  Ex  parte 
Allen,  82  Vt.  378,  26  L.  B.  A.  (N.  S.)  232,  73  Atl.  1083,  construing  and 
upholding  statutes  for  commitment  of  insane  persons ;  Coal  &  Coke  Ry. 
Co.  V.  Conley,  67  W.  Va.  166,  67  S.  E.  629,  construing  act  fixing  passen- 
ger rates  as  exempting  railroad  from  penalties  thereunder  while  in 
good  faith  prosecuting  suit  to  determine  whether  act  is  confiscatory. 

Where  tbe  language  of  an  act  will  bear  two  interpretations,  equally 
obyions,  that  one  which  is  clearly  in  accordance  with  the  proylaioiia  of  the 
Constitution  will  be  preferred. 

Approved  in  Post  Pub.  Co.  v.  Butler,  137  Fed.  725,  71  C.  C.  A.  309, 
under  Rev.  Stats.  Ohio,  §  5094,  relating  to  retraction  of  libel,  presump- 
tion of  malice  not  rebutted  by  retraction  unless  person  libeled  makes 
demand  therefor. 

A.  mere  reference  to  the  statute  to  be  amended  without  other  descrip- 
tion of  matter  of  amendatory  law  is  a  sufllcient  title. 

Approved  in  Brunswick-Balke-Collander  Co.  v.  Evans,  228  Fed.  996, 
applying  rule  to  Oregon  Act  of  1865,  amending  Code  of  Criminal  Pro- 
cedure, §  653. 

Statute  of  Missouri  proyiding  that  suicide  shall  not  be  defense  to  suit 
on  life  policy  is  valid,  and  applies  to  all  cases  of  self-destruction,  whether 
sane  or  insane,  unless  suicide  was  oontemplated  when  application  made  for 
policy. 
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Approved  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  205  U.  S.  498,  51  L.  Ed. 
899,  27  Sup.  Ct.  678,  holding  stipulation  in  policy  limiting  recovery  in 
case  of  suicide  was  void;  Eastern  Building  etc.  Assn.  v.  Williamson, 
189  U.  S.  130,  47  L.  Ed,  741,  23  Sup.  Ct.  631,  holding  undertaking  of 
loan  association  to  mature  shares  of  stock  at  certain  time  is  not  affected 
hy  loan  obtained  by  owner  of  such  shares  after  amendment;  Whitfield 
v.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  361,  76  C.  C.  A.  358,  construing 
Mo.  Rev.  Stats.  1899,  §7896,  relating  to  suicide  of  insured;  Travelers' 
Protective  Assn.  v.  Smith,  183  Ind.  80,  107  N.  E.  291,  holding  "sui- 
cide" as  used  in  Missouri  statute  included  suicide  while  insane ;  Schmidt 
V.  Supreme  Court,  United  Order  of  Foresters,  228  Mo.  688,  692,  129 
S.  W.  656,  658,  holding  statute  applies  to  policies  of  fraternal  insur- 
ance orders;  Applegate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  84,  88,  132 
S.  W.  9,  10,  holding  statute  applies  in  case  of  foreign  accident  policy 
where  insured  committed  suicide  by  poisoning. 

Power  of  legislature  to  forbid  defense  to  suicide  in  life  insurance. 
Note,  31  L.  R.  A.  (N.  S.)  831. 

In  absence  of  express  adjudications  of  State  court  on  statute  in  ques- 
tion. Supreme  Court  will  follow  other  decisions  concerning  construction  of 
provisions  of  Constitution  relating  thereto. 

Approved  in  Roberts  etc.  Shoe  Co.  v.  Dower,  208  Fed.  273,  125 
C.  C.  A.  470,  following  decision  of  Illinois  court  as  to  proof  required 
of  "willful"  violation  of  Factory  Act,  causing  injury  to  servant ;  Schmidt 
v.  Supreme  Court,  United  Order  of  Foresters,  259  Mo.  497,  168  S.  W. 
628,  holding  appellants  could  not  on  second  appeal  invoke  jurisdiction 
of  Supreme  Court  ^  by  raising  question'  that  certain  statutes  previously 
upheld  were  unconstitutional,  where  on  former  appeal  it  had  invited 
decision  assuming  their  validity. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  412. 

When  corporation  is  "doing  business**  In  State,  stated. 
Approved  in  Hunter  v.  Mutual  Reserve  etc.  Ins.  Co.,  184  111.  144,  76 
N".  E.  1074,  where  New  Jerseyite  Holding  policy  in  New  York  compaii|r 
assigned  same  to  North  Carolina  for  purpose  of  suit,  which  prior  thereto 
liad  attempted  to  withdraw  from  North  Carolina,  suit  was  unauthorized 
under  power  authorizing  insurance  commission  to  accept  service. 

An  agreement  in  an  application  for  a  policy  of  insoranoe  issued  on 
assessment  plan,  to  abide  by  Constitution  and  rules  of  company  as  they 
were  or  might  be  changed  thereafter,  does  not  amount  to  consent  to  such 
changes  which  on  their  face  indicated  that  they  applied  only  to  policies 
thereafter  to  be  issued. 

Approved  in  Bomstein  v.  District  Grand  Lodge  No.  4,  2  Cal.  App. 
630,  84  Pac.  273,  holding  void  rule  of  benefit  association  reducing 
amount  payable  on  outstanding  certificates. 
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Right  of  mutual  benefit  society  to  decrease  benefits.    Note,  31 
L.  B.  A.  (N.  S.)  424. 

Miscellaneous.  Cited  in  Court  of  Honor  v.  Updegraff,  68  Kan.  476, 
75  Pac.  478,  where  policy  provided  that  it  should  be  incontestable  after 
two  years,  beneficiary  could  recover  where  insured  committed  suicide 
after  two  years. 

187  U.  8.  211-237,  47  L.  Ed.  147,  23  Sap.  Ot  62,  SEOUBITT  TRUST  CO.  ▼. 
BLACK  BIVER  NAT.  BANK. 

A  foreign  creditor  may  establish  his  de1»t  In  Federal  court,  though  by 
State  laws  such  rigtt  is  limited  to  probate  courts.  In  enforcing  such 
claims,  Federal  courts  are  governed  by  local  rules. 

Approved  in  Security  Trust  Co.  v.  Dent,  187  U.  S.  239,  47  L.  Ed.  159, 
23  Sup.  Ct.  62,  and  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  45, 
69  C.  C.  A.  22,  both  following  rule;  Brown  v.  Fletcher,  235  U.  S.  599, 
59  L.  Ed.  378,  35  Sup.  Ct.  154,  holding  Judicial  Code,  section  24,  does 
not  deprive  District  Court  of  jurisdiction  to  enforce  interest  under  as- 
signment by  beneficiary  of  interest  in  estate  to  which  latter  has  fixed 
right  in  the  future;  Newberry  v.  Wilkinson,  199  Fed.  679,  683,  118 
C.  C.  A.  Ill,  and  Schwarz  v.  Harris,  2a6  Fed.  939,  both  holding  in 
enforcement  of  claims  against  personal  representatives  of  decedents, 
Federal  courts  administer  law  of  domicile,  and  are  governed  by  local 
rules;  McClellan  v.  Corland,  187  Fed.  919,  110  C.  C.  A.  49,  holding 
jurisdiction  of  Federal  court  over  claims  of  nonresident  heirs  not  im- 
paired by  State  statute 'giving  State  courts  exclusive  jurisdiction;  Pulver 
v.  Leonard,  176  Fed.  589,  holding  Federal  court  had  jurisdiction  of  suit 
by  guardian  of  estate  of  incon^etent  to  compel  accounting  of  prior 
guardian  in  another  State ;  Spencer  v.  Watkins,  169  Fed.  382,  94  C.  C.  A. 
659,  holding  State  statutes  enlarging  powers  of  probate  court  to  include 
suits  in  equity  and  at  law  did  not  affect  jurisdiction  of  Federal  court 
over  suit  by  heirs  against  executors  and  trustee  of  charitable  bequest 
to  have  bequest  declared  void  under  State  law;  Farmers'  Bank  of  Cuba 
City  v.  Wright,  158  Fed.  844,  849,  holding  in  suit  in  Federal  court  to 
establish  claim  only  those  parties  are  indispensable  who  would  be  in- 
dispensable in  State  court;  Morrill  v.  American  Reserve  Bond  Co.,  151 
Fed.  314,  315,  holding  Federal  court  had  jurisdiction  ^f  suit  by  foreign 
creditors  of  insolvent  corporation  to  require  State  treasurer  to  turn 
over  to  receivers  securities  deposited  by  corporation  to  insure  per- 
formance of  contracts;  Brun  v.  Mann,  151  Fed.  151,  159,  12  L.  B.  A. 
(N.  S.)  154,  80  C.  C.  A.  513,  holding  decree  of  Federal  court  allowing 
claim  was  enforceable  in  same  court  by  suit  for  sale  of  property  of 
estate  to  satisfy  same,  though  administration  pending  in  State  court 
and  statutes  of  State  required  administrator  to  sell  unexempt  property 
to  pay  debts;  Rankin  v.  Herod,  140  Fed.  662,  664,  under  Comp.  Laws 
Mich.  1897,  §§  9380,  9411,  failure  to  present  claim  within  time  limited 
by  order  of  court  docs  but  bar  action  thereon  against  distributee;  Alice 
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• 
E.  Min.  Co.  y.  Blanden,  136  Fed.  254,  determining  rights  of  claimant 
against  estate  of  deced^t  under  Iowa  law;  Rankin  y.  City  of  Big 
Rapids,  133  Fed.  676,  66  C.  C.  A.  568,  where  contingent  claim  did  not 
become  absolute  till  after  expiration  of  iv(p  year  period  and  until  more 
than  one  year  after  estate  closed,  it  was  not  barred  by  Michigan  Comp. 
Laws,  §§  9411-9416;  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  124 
Fed.  866,  60  C.  C.  A.  51,  holding  nonresident  of  Minnesota  cannot  en- 
force claim  against  estate  in  Federal  court  after  expiration  of  time 
provided  by  State  statute  for  presenting  claims;  Green  y.  Barrett,  123 
Fed.  350,  holding  right  to  revive  action  at  law  for  infringement  of 
patent  is  governed  by  Massachusetts  statute  regulating  suits  against 
executors;  McPherson  v.  Mississippi  Valley  Trust  Co.,  122  Fed.  373,  58 
C.  C.  A.  455,  holding  Federal  court  is  bound  by  State  court's  holding 
as  to  descent  of  intestate's  property  within  State  court's  jurisdiction; 
People  V.  Brady,  271  111.  109,  110  N.  E.  868,  holding  provisions  of  Fed- 
eral Reserve  Act  authorizing  national  banks  to  act  as  trustees  were  void, 
such  power  belonging  exclusively  to  States;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Schurmeier,  125  Minn.  370,  147  N.  W.  247,  holding  decree  of 
Federal  court  allowing  claim  against  estate  was  conclusive  it  was  not 
barred  by  statute,'  and  order  of  probate  court  is  not  required  for  its 
payment;  Connecticut  Life  Ins.  Co.  v.  Schurmeier,  117  Minn.  475,  Ann. 
Cas.  1913D,  462,  136  N.  W.  2,  holding  order  of  probate  court  not  re- 
quired for  payment  of  claim  established  by  decree  of  Federal  court; 
dissenting  opinion  in  Schurmeier  y.  Connecticut  Mut.  Life  Ins.  Co., 
171  Fed.  9,  10,  12,  18,  19,  96  C.  C.  A.  107,  majority  holding  filing  of 
complaint  on  claim  against  estate  gave  Federal  court  jurisdiction  of 
cause  so  it  could  allow  transfer  to  equity  side,  and  amendment  to  show 
cause  for  delay  beyond  statutory  time^o  file  suit,  on  account  of  which 
delay  judgment  for  plaintiff  had  been  reversed;  Order  of  St.  Benedict 
V.  Steinhauser,  179  Fed.  149,  Dow  v.  Lillie,  26  N.  D.  530,  L.  R.  A.  1915D, 
754,  144  N.  W.  1088,  North  Chicago  St.  R.  Co.  v.  Chicago  Union  Tr. 
Co.,  150  Fed.  643,  and  Barber  etc.  Pav.  Co.  v.  Morris,  132  Fed.  949,  950, 
67  L.  R.  A.  761,  66  C.  C.  A.  55,  all  arguendo. 

Distinguished  in  Watkins  v.  Eaton,  173  Fed.  148,  holding  court  had 
no  jurisdiction  of  suit  by  foreign  administrator  against  local  adminis- 
trator in  New  York,  appointed  in  ancillary  proceedings,  to  order  funds 
transferred  where  by  law  of  State  probate  court  having  fund,  alone 
could  make  such  adjudication,  subject  to  appeal;  Schurmeier  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  171  Fed.  3,  4,  5,  6,  96  C.  C.  A.  107,  holding 
filing  of  complaint  on  claim  against  estate  gave  Federal  court  jurisdic- 
tion of  cause  so  it  could  allow  transfer  of  pleadings  to  equity  side  and 
amendment  to  show  cause  for  delay  beyond  statutory  time  to  file  suit, 
on  account  of  which  delay  judgment  for  plaintiff  had  been  reversed  on 
appeal;  Armstrong  Cork  Co.  v.  Merchants'  Refrigerating  Co.,  171  Fed. 
780,  holding  court  had  no  jurisdiction  at  law  to  foreclose  mechanic's 
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lien  or  award  plaintiff  relief  against  lus  failure  to  enforce  same  in 
statutory  time. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Gas.  1913D,  464,  465. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  429. 
)         Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts.   . 
Note,  L.  R.  A.  1915D,  761. 

Federal  law  court  cannot  dispense  equity. 
Approved  in  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  48, 
69  C.  C.  A.  22,  applying  rule. 

Miscellaneous.  Cited  in  Aetna  Life  Ins.  Co.  v.  Hoppin,  214  Fed.  936, 
131  C.  C.  A.  224,  to  point  that  where  deed  when  executed  gave  heirs  of 
grantees  contingent  remainder  in  fee  simple  under  law  in  force,  right 
could  not  be  impaired  by  subsequent  statutes  or  decisions. 

187  U.  8.  237-239,  47  L.  Ed.  158,  23  Sup.  Ct.  61,  8BCUBITT  TRUST  OO.  ▼. 
DEKT. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  422. 

187  U.   8.   239-246,    47  L.  Ed.    159,  23   Sop.   Ot.   105,   BCAOFAKLAMD   ▼. 
BROWN. 

Where  Jurisdiction  baa  ceased  to  exist,  Judgment  ordering  new  trial 
would  be  flnaL 

Approved  in  Tubman  v.  Baltimore  etc.  R.  R.  Co.,  190  U.  S.  39,  47 
L.  Ed.  947,  23  Sup.  Ct.  778,  holding  judgment  dismissing  case  for  want 
of  prosecution  cannot  be  set  aside  on  application  after  close  of  term, 
no  surprise  or  fraud  being  present. 

Judgment  must  terminate  litigation  on  merits,  so  that  on  alllrmance  in 
Supreme  Oourt  nothing  Is  required  of  court  below  but  to  execute  Judgment, 
in  order  to  give  Supreme  Court  Jurisdiction  on  appeal  or  writ  of  error. 

Approved  in  Long-Bell  Lumber  v.  Moses,  239  U.  S.  626,  60  L.  Ed. 
473,  36  Sup.  Ct.  162,  dismissing  for  want  of  jurisdiction;  United  States 
v.  Beatty,  232  U.  S.  466,  58  L.  Ed.  687,  34  Sup.  Ct.  392,  holding  judg- 
ment on  appcal-^acating  award  by  commissioners  and  directing  trial  by 
jury  not  reviewable  by  Supreme  Court. 

187  U.   8.  246-248,  47   L.  Ed.   162,   23  Sup.  Ot.   107,  MACFARLAND  T. 
BYRNES. 

Not  cited. 
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187  17.  8.  248-257,  47  L.  Ed.  163,  28  Sop.  Ot  86^  BCEN0KE  ▼.  OABOO  OF 
JAVA  SUOAB. 

Owner  of  ship  is  not  required  to  cnt  down  steel  masts  to  permit  pass- 
ing under  bridge  in  order  to  reacb  anchorage  required  hy  charter-party. 

Approved  in  Olsen  v.  United  States  Shipping  Co.,  213  Fed?.  19,  129 
C.  C.  A.  607,  holding  owners  not  required  to  cut  out  riveted  stanchions 
which  supported  deck,  at  demand  of  charterer. 

Distinguished  in  Tweedie  Trading  Co.  v.  New  York  etc.  Dyewood 
Co.,  127  Fed.  280,  62  C.  C.  A.  210,  holding  charter-party  requiring  char- 
terer to  furnish  cargo  within  reach  of  ship's  tackle  at  port  of  loading 
where  ship  could  lie  afloat  not  equivalent  to  as  near  port  as  she  can 
safely  get. 

An  overhead  bridge  preventing  access  to  place  designated  renders  it 
as  unsafe  as  sand-bars  under  water. 

Approved  in  Crisp  v.  United  States  &  Australasia  S.  S.  Co.,  124  Fed. 
750,  holding  charterer  liable  for  injury  to  vessel  by  breach  of  cove- 
nant to  select  wharf  where  vessel  could  always  lie  afloat  at  any  time 
of  tide. 

Sufficiency  of  delivery  of  goods  by  carrier  by  water  to  terminate 
its  liability.    Note,  6  Ann.  Gas.  17. 

187  U.  8.  268-270,  47  L.  Ed.  167,  23  8np.  Ot.  62,  NOBTHEBK  CENTSAXi 
BT.  CO.  y.  MABYIiAND. 

The  mere  question  whether  alleged  contract  was  repealed  by  State  law 
is  State  question. 

Approved  in  Wisconsin  etc.  Ry.  Co.  v.  Powers,  191  U.  S.  385,  48 
L.  Ed.  231,  24  Sup.  Ct.  108,  following  Michigan  decision  that  act  1897 
repealed  act  1893,  providing  that  existing  tax  rate  should  not  apply  to 
roads  built  north  of  forty-fourth  parallel;  Anglo-American  Provision 
Co.  V.  Davis  etc.  Co.  (No.  1),  191  U.  S.  374,  48  L.  Ed.  227,  24  Sup.  Ct. 
92,  upholding  N.  Y.  Code  Civ.  Proc,  §  1780,  prohibiting  suit  by  one 
foreign  corporation  against  another  on  cause  not  arising  within  State. 

Statute  compromising  litigation  between  State  and  new  corporation 
formed  by  merger  of  other  corporations  relative  to  exemption  ftom  taxa- 
tion of  constituent  corporations,  and  fixing  new  tax  rate,  cannot  be  regarded 
as  irrepealable  contract.  A  subsequent  statute  held  to  repeal  the  former 
and  establishing  higher  rate  is  valid. 

Approved  in  Wicomico  County  Commrs.  v.  Bancroft,  203  U.  S.  117, 
118,  51  L.  EdL  115,  116,  27  Sup.  Ct.  21,  following  decision  of  Maryland 
court  to  effect  that  act  directing  new  assessment  and  declaring  that 
property  of  every  railroad  be  valued  and  assessed,  amounted  to  a  repeal 
of  prior  exemptions  from  taxation,  where  such  exemptions  were  not 
irrepealable  contracts;  Seattle  etc.  Ry.  Co.  v.  Seattle,  190  Fed.  77,  hold- 
ing where  conditional  right  to  repeal  franchise  is  reserved,  ordinance 
declaring  conditions  existing  and  repealing  same  is  not  conclusive,  and 
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suit  lies  in  Federal  court  to  restrain  its  enforcement  on  ground  that 
it  violates  obligation  of  contract;  Tampa  v.  Tampa  Water  Works  Co., 
45  Fla.  627,  34  South.  640,  under  Const.  1885,  art.  XVI,  §  30,  legislature 
may  authorize  cities  to  regulate  water  rates  though  city  and  water  com- 
pany have  contracted  for  water  rates ;  Allen  v.  Ajax  Min.  Co.,  30  Mont. 
506,  77  Pac.  49,  upholding  act  of  1899,  authorizing  corporations  to  dis- 
pose of  all  property  on  two-thirds  vote  of  capital  stock;  Chicago  etc. 
Ry.  Co.  V.  Douglas  County,  134*  Wis.  209,  14  L.  B.  A.  (N.  S.)  1074,  114 
N.  W.  515,  holding  State  not  estopped  to  tax  land  granted  it  by  Con- 
gress and  by  State  to  railroad,  by  reason  of  claim  to  part  thereof  under 
prior  Federal  swamp-land  grant;  Germer  v.  Triple-State  Natural  Gas 
etc.  Co.,  60  W.  Va.  154,  54  S.  E.  514,  holding  stockholders  of  corpora- 
tion were  chargeable  with  notice  of  power  of  legislature  to  amend  char- 
ter to  permit  corporation  to  assign  total  assets  on  vote  of  sixty  x>cr 
cent  of  stock;  Anne  Arundel  County  Commrs.  v.  United  Ry.  etc.  Co., 
109  Md.  389,  72  Atl.  547,  holding  statute  fixing  location  of  car  tracks 
in  street  in  certain  county  not  repealed  by  statute  giving  commissioners 
of  county  power  to  compel  change  of  character  and  location  of  tracks. 
Distinguished  in  Detroit  etc.  Ry.  Co.  v.  Powers,  138  Fed.  267,  pro- 
vision of  Michigan  act  of  1855,  respecting  taxation,  created  contract 
between  State  and  railroad  notwithstanding  its  reorganization,  which 
legislature  could  not  repeal;  State  v.  Baltimore  etc.  R.  Co.,  127  Md. 
446,  96  Atl.  640,  holding  statute  imposing  gross  earnings  tax  as  compro- 
mise of  claims  as  to  taxation  was  contract  which  could  not  be  affected 
'by  subsequent  legislation. 

Right  of  legislature  to  repeal  exemption  of  taxation  in  corporate 
charter.    Note,  18  Ann.  Gas.  682,  684. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  48,  51,  75,  102. 

187  U.  8.  271-280,  47  L.  Ed.  173,  23  Sup.  Ot.  74,  EVANS  ▼.  KEIJ.IS. 

Quaere,  whether  Kansas  statute  of  1899,  providing  for  suit  by  receiver 
to  enforce  liability  of  stockliolder  could  repeal  right  of  action  in  favor  of 
existing  crediton  given  by  act  of  1868,  allowing  creditor  to  proceed  against 
stockbolder. 

Cited  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  731,  68 
C.  C.  A.  89,  construing  Kansas  statute  imposing  double  liability  on 
stockholders;  Hammond  v.  Cline,  170  Ind.  456,  84  N.  E.  828,  holding 
receiver  of  corporation  did  not  take  creditor's  right  to  recover  on  statu- 
tory liability  of  stockholders,  that  not  being  property  of  corporation; 
Henley  v.  Myers,  76  Kan.  741,  17  L.  E.  A.  (N.  S.)  779,  93  Pac.  174, 
holding  statute  of  1901,  providing  single  method  for  enforcing  stock- 
holders liability  through  receiver,  was  available  against  stockholders 
who  became  such  prior  to  its  enactment;  Pusey  &  Jones  Co.  v.  Love, 
6  Penne.  (Del.)  87,  88,  130  Am.  St.  Bep.  144,  11  L.  B.  A.  (N.  S.)  968,  66 
Atl.  1015,  1016,  1018,  holding  creditor  obtaining  judgment  against  Kan- 
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&as  corporation  prior  to  statute  of  1899,  providing  for  receiver  to  en- 
force liability  of  stockholder  was  entitled  to  proceed  under  statute  of 
1868  against  corporation  by  execution. 

Distinguished  in  Guilbert  v.  Kessinger,  173  Mo.  App.  695,  696,  160 
S.  W.  23,  holding  under  Kansas  statutes  of  1901,  where  corporation 
was  insolvent  and  had  suspended  business  receiver  could  be  appointed 
to  recover  on  stockholder's  liability  though  no  execution  returned  nulla 
bona. 

■ 

When  receiver  cannot  bring  rait  in  State  of  appointment,  he  cannot 
elsewhere. 

Approved  in  Hale  v.  Allinson,  188  U.  S.  65,  68,  47  L.  Ed.  387,  388, 
23  Sup.  Ct.  247,  249,  holding  receiver  appointed  by  court  of  equity  can- 
not sue  in  foreign  jurisdiction  to  enforce  statutory  liability  of  stock- 
holders ;  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  327,  63  C.  C.  A. 
51,  holding  receiver  of  insolvent  corporation  appointed  by  court  under 
j^encral  equity  power  cannot  sue  in  another  jurisdiction  unless  title  be 
vested  in  him. 

Distinguished  in  Wyman  v.  Bowman,  127  Fed.  265,  62  C.  C.  A.  189, 
holding  receiver  may  sue  beyond  jurisdiction  to  enforce  stockholder's 
liability  arising  from  contract  of  subscription. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  33  L.  E.  A.  (N*.  S.)  906. 

Federal  court  caiinot  enforce  statutory  liability  of  nonresident  stock- 
holder of  foreign  corporation  at  suit  of  receiver  of  its  assets,  wbsie  latter 
has  not  first  taken  the  State  statutory  steps. 

Approved  in  Midd-letown  Nat.  Bank  v.  Toledo  etc.  Ry.  Co.,  197  U.  S. 
405,  49  L.  Ed.  810,  25  Sup.  €t.  462,  stockholder's  liability  in  Ohio  corpo- 
ration is  not  enforceable  out  of  State  where  Ohio  statute  contemplates 
action  in  Ohio  courts  only  and  provides  procedure. 

Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.  Note,  31  L.  B.  A.  (N.  S.)  866, 
372. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed'  in  actions  originating  in,  or  removed  to,  Federal  eourts. 
Note,  40  L.  B.  A.  (N.  S.)  434. 

Miscellaneous.  Cited  in  Globe  Newspaper  Co.  v.  Walker,  210  U.  S. 
365,  52  L.  Ed.  1100,  28  Sup.  Ct.  726,  to  point  that  special  remedy  coupled 
with  right  created  by  statute  is  exclusive. 

187  U.  S.  281-294,  47  K  Ed.  178,  23  Sup.  Ct.  79,  LAWDEB  ▼.  8T0ME. 
Nothing  is  imported  till  it  comes  within  the  limits  of  a  port. 
Approved  in  United  States  v.  Brown  etc.  Co.,  127  Fed.  797,  62  C.  C.  A. 
473,  holding  board  of  general  appraisers  acting  under  customs  adminis- 
trative act  1890,  to  examine  and  decide  the  case,  must  first  determine 
its  own  jurisdiction;  American  Sugar  Refining  Co.  v.  Bidwell,  124  Fed. 
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686,  686,  holding  sugar  shipped  from  Porto  Rico  before  treaty  but  arriv- 
ing in  New  York  after  treaty  is  not  subject  to  duty,  not  being  imported 
from  foreign  countiy;  American  Sugar  Refining  Co.  v.  Bidwell,  124  Fed. 
682,  holding  goods  arriving  from  Philippine  Islands  are  not  imported 
until  actual  arrival  at  port  of  entry,  and  are  governed  by  law  then 
An  force. 

Duties  can  be  collected  only  on  quantity  arriving. 
Approved  in  American  Cigar  Co.  v.  United  States,  146  Fed.  487,  77 
C.  C.  A.  40,  duty  on  tobacco  entered  for  warehouse  based  on  weight  at 
time  of  withdrawal  and*  not  of  entry;  Alexander  D.  Shaw  &  Co.  v. 
United  States,  141  Fed.  471,  .where,  on  importation  of  wine  in  casks 
having  wastage  in  excess  of  normal,  duty  assessed  without  allowance 
for  excess  on  ground  that  it  was  due  to  leakage  is  erroneous. 

Importations  wMch  have  been  so  damaged  on  voyage  as  to  be  wortb- 
leaa  should  be  treated  as  if  no  importation  bad  been  made^  under  section 
23  of  Customs  Act  of  June  10,  1890. 

Approved  in  Habicht,  Braun  &  Co.  v.  United  States,  171  Fed.  441, 
United  States  v.  Villari,  Mitchell  &  Co.,  160  Fed.  78,-  87  C.  C.  A.  233, 
and!  United  States  v.  Courtin,  153  Fed.  594,  all  following  rule;  United 
States  V.  A.  D.'  Shaw  &  Co.,  144  Fed.  332,  75  C.  C.  A.  291,  under  Tariff 
Act  1897,  sched.  H,  par.  296,  §  1,  duty  on  wine  is  assessed  on  quantity 
shipped  from  abroad  without  allowance  for  leakage  in  transit;  Frank- 
lin Sugar  Ref.  Co.  v.  United  States,  142  Fed.  379,  73  C.  C.  A.  476,  addi- 
tional duty  imposed  on  imported  articles  on  which  export  bounty  paid 
by  country  of  production  is  based  on  amount  entered  at  custom-house 
irrespective  of  cause  of  shrinka^;  Stone  v.  Shallus,  143  Fed.  488,  489, 
490,  74  C.  C.  A.  606  (affirming  137  Fed.  675),  holding  wholly  decayed 
fruit  imported  in  packages  may  be  called  out  and  duty  paid  on  mer- 
chantable quantity  remaining  regardless  of  its  percentage. 

Distinguished  in  Courtin  etc.  Co.  v.  United  States,  143  Fed.  552,  553, 
determining  method  of  ascertaining  dutiable  quantity  of  fruit  in  pack- 
ages and  allowance  made  for  decay. 

187  U.  a  294-306,  47  L.  Ed.  183,  23  Sup.  Ot.  115,  OHEBOKEE  NATION  ▼.  f 
HITCHCOCK. 

A  corporation  referred  to  in  a  bill  to  restrain  further  action  by  Secre- 
tary of  Interior  upon  mining  leases  of  Indian  lands,  as  one  of  successful 
applicants,  Is  not  necessary  party  defendant  to  suit,  which  is  instituted  on 
theory  of  want  of  power  in  Secretary  to  execute  leases  affecting  sucli  lands. 
Approved  in  United  States  v.  Clark,  129  Fed.  243,  entryman  by  whom 
land  has  been  conveyed  to  defendant  before  issuance  of  patents  not 
necessary  party  to  bill  to  set  aside  fraudulent  entry. 

Act  of  June  28,  1898,  giving  Secretary  of  Interior  exclusive  power 
over  minerals  of  Indian  Territory  under  prescribed  conditions,  rents  and 
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royaltieg  to  be  paid  to  United  States  for  eredit  of  tribe,  iB,  notwithstand- 
ing treaties  with  Cherokees,  a  valid  exercise  of  power  of  Congress. 

Approved  in  Morris  v.  Hitchcock,  194  U.  S.  389,  48  L.  Ed.  1033,  24 
Sup.  Ct.  712,  following  rule;  United  States  v.  Nice,  241  U.  S.  698,  60 
L.  Ed.  1195,  36  Sup.  Ct.  696,  holding  Congress  had  power  to  regulate 
or  prohibit  traffic  in  liquor  with  tribal  Indians  in  State  whether  on  or 
off  reservation;  Woodward  v.  De  Graffenried,  238  U.  S.  305,  59  L.  Ed. 
1321,  36  Sup.  Ct.  764,  holding  section  11  of  Curtis  Act  of  June  28,  1898, 
did  not  interfere  with  tribal  title  to  allotted  land  unless  with  consent 
of  tribe ;  Sizemore  v.  Brady,  235  U.  S.  450,  59  L.  Ed.  812,  36  Sup.  Ct. 
135,  holding  administrative  control  over  tribal  property  of  tribal  In- 
dians was  subject  to  change  by  Congress  at  any  time  before  carried 
into  effect;  United  States  v.  Sandoval,  231  U.  S.  48,  58  L.  Ed.  114,  115, 
34  Sup.  Ct.  1,  holding  Congress  had  power  to  prohibit,  on  {admitting  New 
Mexico  as  State,  introduction  of  liquor  to  Indian  lands,  including  those 
owned  by  pueblos ;  Gritts  v.  Fisher,  224  U.  S.  642,  648,  56  L.  Ed.  981,  934, 
32  Sup.  Ct.  580,  holding  act  of  July  1,  1902,  limiting  allottees  and  dis- 
tributees of  Cherokee  lands  and  funds  was  subject  to  change  by  act  of 
March  4,  1906,  admitting  children  bom  thereafter;  Heckman  v.  United 
States,  224  U.  S.  428,  436,  56  L.  Ed.  826,  829,  32  Sup.  Ct.  424,  holding 
United  States  could  sue  to  cancel  conveyances  of  allotted 'lands  made  by 
Cherokees  in  violation  of  restrictions  on  alienation ;  Tiger  v.  Western  In- 
vestment Co.,  221  U.  S.  312,  55  L.  Ed.  748,  31  Sup.  Ct.  578,  holding  Con- 
gress had  power  to  restrict  alienation  of  allotted  lands  by  full-blood 
Creeks  by  requiring  approval  of  Secretary  of  Interior,  though  citizen- 
ship had  been  granted ;  Fleming  v.  McCurtain,  216  U.  S.  61,  54  L.  Ed.  92, 
*30  Sup.  Ct.  16,  holding  grant  of  1830  to  Choctaws  was  granted  to  Nation, 
and  did  not  create  trust  for  individuals  then  comprising  it  and  their 
descendants;  Mosier  v.  United  States,  198  Fed.  57,  117  C.  C.  A.  162, 
holding  act  of  January  30,  1897,  prohibiting  sale  of  liquor  to  Indians  in 
certain  territory  afterward  included  in  Oklahoma,  was  not  abrogated  by 
admission  of  State  and  State  statutes ;  Henry  Gas  Co.  v.  United  States, 
191  Fed.  137,  111  C.  C.  A.  612,  holding  determination  by  Congress  as 
to  who  shall  be  enrolled  as  members  of  Cherokee  Nation  not  subject 
to  review  by  courts ;  United  States  v.  Aaron,  183  Fed.  349,  holding  Con- 
gress had  power  to  prescribe  manner  of  conveyance  to  allottees  of  Osage 
lands,  and  restrict  alienation;  United  States  v.  Rea-Read  Mill  etc.  Co., 
171  Fed.  607,  holding  United  States  could  sue  for  use  of  Creek  Nation, 
to  cancel  deeds  to  town  lots  belonging  to  Nation  in  tribal  capacity,  and 
sold  by  United  States,  where  deeds  obtained  by  fraud;  Ligon  v.  John- 
ston, 164  Fed.  672,  90  C.  C.  A.  486,  holding  lands  granted  Choctjvws 
in  1842,  became  tribal  property,  and  action  of  Congress  in  providing 
for  its  disposition  was  binding  on  courts;  Rainbow  v.  Young,  161  Fed. 
837,  88  C.  C.  A.  663,  upholding  statute  authorizing  removal  of  collec- 
tors from  reservations  on  days  when  payments  are  being:  made  to  In- 
dians; Naganab  v.  Hitchcock,  26  App.  D.  C.  206,  206,  holding  Congress 


1181  CHEROKEE  NATION  v.  HITCHCOCK.    187  U.  S.  294-308 

had  power  to  include  in  forest  reserve  Indian  lands  held  in  trust ;  Morris 
V.  Hitchcock,  21  App.  D.  C.  586,  598,  holding  Secretary  of  Interior  had 
power  to  make  regulations  to  carry  into  effect  act  of  Chickasaw  legis- 
lature imposing  tax  on  livestock  of  noncitizens,  and  to  remove  from 
Nation  stock  on  which  tax  not  paid ;  State  v.  Lott,  21  Idaho,  659,  123 
Pac.  496,  holding  under  provisions  of  Dawes  Act  of  1887,  State  courts 
had  jurisdiction  of  prosecution  of  Nez  Perce  Indian  for  grand  larceny 
from  another  Nez  Perce  Indian;  Dick  v.  Ross,  6  Ind.  Ter.  92,  89  S.  W. 
664,  666,  upholding  legislation  of  Congress  authorizing  commission  to 
civilized  tribes  to  determine  citizenship;  Zevely  v.  Weimer,  5  Ind.  Ter. 
669,  82  S.  W.  949,  holding  courts  could'  not  enjoin  enforcement  of  terms 
of  treaty  with  Indians  in  regard  to  exposing  goods  for  sale  without 
permit;  Simpkins  v.  Ware,  45  Okl.  331,  145  Pac.  356,  holding  member 
of  Osage  tribe  had  no  devisable  interest  in  lands  prior  to  taking  effect 
of  allotment  act  of  1906;  Leahy  v.  Indian  Territory  Illuminating  Oil 
Co.,  39  Okl.  318,  135  Pac.  419,  holding  Congress  could  provide  how  and 
to  whom  should  be  paid  oil  and  gas  royalties  from  Osage  Indian  lands ; 
Gleason  v.  Wood,  28  Okl.  509,  114  Pac.  706,  holding  lands  of  Civilized 
Tribes  from  which  restrictions  on  alienation  had  been  removed  by  Con- 
gress were  taxable  by  State. 

Indian  tribes  are  tn  state  of  pupilage. 
Cited  in  In  re  Heff,  197  U.  8.  497,  49  L.  Ed.  852,  25  Sap.  Gt.  506, 
arguendo. 

Congress  possesses  plenary  power  of  control  over  Indian  tribes. 
Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  687, 

23  Sup.  Ct.  481,  holding  under  act  of  February  8,  1887,  allotting  lands 
in  severalty.  United  States  holds  same  in  trust  and  may  sue  in  equity 
to  restrain  collection  of  improvement  taxes;  Lone  Wolf  v.  Hitchcock, 
187  U.  S.  568,  47  L.  Ed.  807,  23  Sup.  Ct.  222,  upholding  act  of  June  6, 
1900,  providing  for  allotment  in  severalty  of  lands  held  in  common  by 
Kiowa,  Comanche  and  Apache  Indians. 

XTnder  treaties  with  and  patepts  issued  to  Cherokee  Nation,  title  con- 
veyed has  been  to  Cherokeea  as  Nation.  Title  is  not  in  individuals  tliongli 
held  by  tribe  for  common  ose  of  members. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  677,  56  L.  Ed.  946,  32  Sup. 
Ct.  565,  holding  tax  exemption  of  Indian  allottee  lands  granted  by 
Curtis  Act  was  vested  right,  and  could  not  be  abrogated  by  State  stat- 
ute ;  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S.  136,  48  L.  Ed.  651, 

24  Sup.  Ct.  342,  under  contract  of  1867,  with  Cherokees,  Delawares  only 
acquired  right  of  occupancy  for  life  with  additional  privilege  in  case 
of  allotment;  Chase  v.  United  States,  222  Fed.  596,  138  C.  C.  A.  117, 
holding  treaty  of  1865  with  Omahas  granted  lands  in  severalty,  and  title 
thereunder  was  not  affected  by  statute  of  1882,  granting  same  lands; 
United  States  v.  Myers,  206  Fed.  394,  124  C.  C.  A.  269,  holding  by 
cession  of  lands  in  Oklahoma  by  treaty  of  October  21,  1892,  such  lands 
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ceased  to  be  "Indian  country"  within  meaning  of  act  of  Congress  pro- 
hibiting return  of  persons  removed  therefrom;  McKee  v.  Henry,  201 
Fed.  77,  119  C.  C.  A.  412,  holding  title  to  Creek  allotment  did  not 
vest  in  severalty  till  made,  and  when  made  to  heirs  of  deceased  Indian 
passed  to  those  entitled  thereto  under  laws  then  in  force;  Hayes  v. 
Barringer,  168  Fed.  222,  93  C.  C.  A.  507,  holding  right  to  allotment 
of  enrolled  Chickasaw,  dying  testate  in  1903,  before  receiving  allot- 
ment, was  not  devisable;  Wallace  v.  Adams,  143  Fed.  726,  74  C.  C.  A. 
540,  upholding  act  of  1902,  creating  Citizenship  Court,  empowered  to 
review  final  judgments  which  had  been  affirmed  by  Supreme  Court,  as 
against  successful  litigants  who  had  not  procured  allotments  prior  to 
its  passage. 

Distinguished  in  United  States  v.  Mille  Lac  Band  of  Chippewa  In- 
dians, 229  U.  S.  510,  67  L.  Ed.  1306,  33  Sup.  Ct.  811,  holding  lands  of 
Chippewas,  claims  of  Indians  to  which  were  not  released  by  act  of 
January  14,  1889,  were  held  in  trust  by  United  States,  and  on  sale 
thereof  Indians  were  entitled  to  damages;  United  States  v.  Moore,  154 
Fed.  719,  720,  holding  treaty  guaranteeing  individual  Indians  in  pos- 
session and  ownership  of  allotted  lands,  gave  title  in  fee. 

Power  of  Oongress  over  tribal  property  is  politlcaL 
Approved  in  Wadsworth  v.  Boysen,  148  Fed.  780,  78  C.  C.  A.  437, 
apholding  act  of  1905,  ratifying  and  amending  agreement  by  which 
Shoshone  Indians  ceded  to  be  disposed  of  for  their  benefit  by  govern- 
ment certain  lands  within  reservation;  HoUister  v.  United  States,  145 
Fed.  776,  76  C.  C.  A.  337,  upholding  act  of  1903,  conferring  jurisdic- 
tion on  Federal  District  Courts  of  South  Dakota  to  try  prosecutions 
for  larceny  conmiitted  by  any  person  on  Indian  reservation  in  State. 

Miscellaneous.  Cited  in  Morris  v.  Bean,  146  Fed.  432,  subsequent 
statute  prevails  over  conflicting  Indian  treaty. 

187  IT.  S.  808-315,  47  L.  Ed.  190,  23  Sup.  Ot.  123,  EQUITABLE  UFE  AS- 
8UBANCE  SOCIETY  ▼.  BBOWN. 

JurlBdiction  of  the  Supreme  Court  to  review  judgments  of  Territoxir 
of  Hawaii  is  measured  by  power  to  review  Judgments  of  State  courts. 

Approved  in  Toyota  v.  Territory  of  Hawaii,  226  U.  S.  191,  67  L.  Ed. 
184,  33  Sup.  Ct.  47,  following  rule. 

Though  Federal  question  be  raised  In  State  court,  iret  if  dalm  be 
ftivolous,  or  has  been  foreclosed  by  previous  rulings  of  Supreme  Courts 
motion  to  dismiss  will  prevail. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  679,  49  L.  Ed. 
1171,  26  Sup.  Ct.  801,  and  Leonard  v.  Vicksburg  etc.  E.  R.  Co.,  198 
U.  S.  422,  49  L.  Ed.  1111,  26  Sup.  Ct.  760,  both  following  rule ;  York  & 
Whitney  Co.  v.  New  York  etc.  R.  Co.,  239  U.  S.  631,  60K  Ed.  477,  36 
Sup.  Ct.  166,  Cowan  v.  Illinois,  236  U.  S.  692,  69  L.  Ed.  428,  36  Sup. 
Ct.  206,  and  Dunham  v.  Eauffman,  241  U.  S.  663,  60  L.  Ed.  1223,  36 
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Sup.  Ct.  723,  all  dismissing  for  want  of  jurisdiction;  Marshall  v.  Dye, 
231  U.  S.  257,  58  L.  Ed.  208,  34  Sup.  Ct.  92,  holding  claim  that  judg- 
ment enjoining  State  officers  from  acting  under  statute  declared  un- 
constitutional denies  State  republican  form  of  government,  on  account 
of  interference  of  judicial,  with  legislative  and  executive  departments, 
presents  no  justiciable  controversy;  Consolidated  Turnpike  Co.  v.  Nor- 
folk etc.  Ry.  Co.,  228  U.  S.  600,  57' L.  Ed.  983,  33  Sup.  Ct.  605,  Deming 
V.  Carlisle  Packing  Co.,  226  U.  S.  107, 108,  67  L.  Ed.  144,  33  Sup.  Ct.  80, 
Kent  V.  Porto  Rico,  207  U.  S.  117,  52  L.  Ed.  128,  28  Sup.  Ct.  55,  and 
G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S.  621,  59  L.  Ed. 
1150,  35  Sup.  Ct.  708,  all  dismissing  appeal  on  ground  that  claim  of 
Federal  right  asserted  was  frivolous;  In  re  Luken,  216  Fed.  891,  133 
C.  C.  A.  94,  claim  of  validity  of  lien  under  which  goods  claimed  by 
trustee  in  bankruptcy  were  adversely  held,  held  not  so  void  of  color 
as  to  warrant  summary  process  to  recover  them.. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  620. 

Where  State  court's  ruling  on  Federal  question  accorda  with  Federal 
holding  no  i^n^eal  will  be  allowed. 

Distinguished  in  State  v.  Smith,  177  Mo.  96,  75  S.  W.  632,  holding 
where  constitutionality  of  ordinance  was  decided  by  trial  court  right 
to  appeal  vests,  although  Supreme  Court  has  previously  held  such  ordi- 
nance invalid. 

187  IT.  8.  315-S22,  47  L.  Bd.  194,  23  Sap.  Ot.  120,  FIDEUTT  ft  DEPOSIT 
CO.  ▼.  UKITED  STATES,  USE  OF  8M00T. 

Bule  of  court  providing  for  judgment  without  jury  trial  in  actions  on 
contract  on  failure  of  defendant  to  make  affidavit  of  defense  considered 
and  upheld. 

Approved  in  Midland  Contracting  Co.  v.  Toledo  Foundry  etc.  Co., 
154  Fed.  799,  83  C.  C.  A.  489,  holding  Fed-eral  court  in  replevin  suit 
could  assess  damages  without  jury,  according  to  State  statute,  on  de- 
fault of  defendant;  King  v.  Curtin,  31  App.  D.  C.  27,  holding  aver- 
ments in  affidavit  of  defense  to  promissory  notes  raised  only  conclu- 
sion of  law,  and'  did  not  give  right  of  trial;  Utah  Assn.  of  Credit  Men 
V.  Bowman,  38  Utah,  330,  Ann.  Gas.  1913B,  884,  113  Pac.  65,  upholding 
statute  requiring  clerk  to  enter  judgment  in  actions  on  contract  for 
money  only  on  default  of  defendant. 

Validity  of  court  rule  regulating  right  to  jury  trial.    Note,  Ann, 
Gas.  1914B,  1187. 

187  tr.  S.  322-327,  47  L.  Ed.  108,  28  Sap.  Ot.  90,  UNITED  STATES  ▼. 
MOSEI^Y. 

Not  cited. 
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187  U.  &  327-3S6,  47  L.  Ed.  200,  23  Snp.  Ct  183,  ELLIOTT  ▼.  TOEPPKEB. 

Penon  against  whom  involiintary'  petition  of  bankruptcy  has  been  filed 
l8  glTren  absolute  right  to  jury  trial  by  section  19  of  Baakmptey  Act. 

Approved  in  Bernard  v.  Lea,  210  Fed.  690,  127  C.  C.  A.  219,  holding 
on  appeal  in  bankruptcy,  Circuit  Court  of  Appeals  could  review  find- 
ings of  referee;  United  States  v.  Seven  Hundred  and  Seventy-nine  Cases 
of  Molasses,  174  Fed.  327,  98  C.  C.  A.  197,  holding  jury  trial  was  matter 
of  right  in  condemnation  proceeding  under  Food  and  Drugs  Act  of 
1906;  Liverpool  etc.  Ins.  Co.  v.  N.  &  M.  Friedman  Co.,  133  Fed.  717,  66 
C.  C.  A.  543,  in  action  on  fire  policy  verdict  not  vitiated  by  court's  ^r- 
mitting  jury,  after  submission  of  ease,  to  separate  and  go  home  for 
Thanksgiving. 

Distinguished  in  In  re  Gibbons,  225  Fed.  422,  holding  wife  of  bank- 
rupt allowing  three  years  to  elapse  since  adjudication  of  bankruptcy 
was  barred  by  laches  from  contesting  allegations  of  insolvency  in  peti* 
tion  and  jury  trial  thereon. 

Judgment  that  person  is  not  bankrupt  entered  on  verdict  of  jury  is 
reviewable  only  on  writ  of  error. 

Approved  in  In  re  Ward,  161  Fed.  758,  759,  Lennox  v.  Allen-Lane 
Co.,  167  Fed.  115,  92  C.  C.  A.  566,  James  Supply  &  Hardware  Co.  v. 
Dayton  Coal  etc.  Co.,  223  Fed.  991, 139  C.  C.  A.  367,  Frederick  L.  Grant 
Shoe  Co.  V.  W.  M.  Laird  Co.,  203  U.  S.  504,  51  L.  Ed.  294.  27  Sup.  Ct. 
161,  and  In  re  Neasmith,  147  Fed.  162,  77  C.  C.  A.  402,  all  following 
rule ;  Holden  v.  Stratton,  191  U.  S.  119,  48  L.  Ed.  118,  24  Sup.  Ct,  47, 
holding  certiorari,  not  appeal,  proper  method  to  review  decision  of  Cir- 
cuit Court  Appeals  in  reviewing  by  original  petition  proceedings  of 
inferior  courts  of  bankruptcy;  First  Nat.  Bank  v.  Chicago  Title  etc. 
Co.,  198  U.  S.  288,  49  L.  Ed.  1064,  25  Sup.  Ct.  693,  no  appeal  lies  from 
bankruptcy  court  diecree  in  proceeding  began  by  receiver's  petition  for 
directions  respecting  sale,  by  which  rights  of  possession  and  of  adverse 
claimants  decided;  Clark  Hardware  Co.  v.  Sauve,  220  Fed.  103,  hold- 
ing decision  of  bankruptcy  court  on  question  of  fact  not  reviewable; 
Merchants'  Nat.  Bank  v.  Cole,  149  Fed.  709,  79  C.  C.  A.  414,  Circuit 
Court  of  Appeals  on  appeal  after  trial  on  merits  and  not  exceptions  to 
master's  findings,  whole  case  reviewable;  Bower  v.  Holzworth,  138  Fed. 
28,  70  C.  C.  A.  396,  proceedings  on  trial  by  jury  of  issues  on  petition 
in  involuntary  bankruptcy  are  reviewable  on  error  only;  In  re  Mueller^ 
135  Fed.  714,  68  C.  C.  A.  349,  order  allowing  claim  against  bankrupt 
estate  is  reviewable  only  by  appeal  under  Bankruptcy  Act,  §  25a;  In  re 
Friend,  134  Fed.  782,  783,  67  C.  C.  A.  500,  judgment  confirming  com- 
position is  reviewable  by  appeal;  Sullivan  v.  King,  119  Fed.  1020,  55 
C.  C.  A.  677,  dismissing  appeal  to  review  bankruptcy  proceedings;  In  re 
McMahon,  147  Fed.  689,  77  C.  C.  A.  668,  proceedings  by  bankruptcy 
court  on  trustee's  petition  to  sell  realty  and  to  bring  in  lien  claimants 
to  determine  their  rights  are  reviewable  by  Circuit  Court  of  Appeals 
on  petition  for  revision  under  Banki'uptcy  Act,  §  24b;,Dickas  v.  Barnes, 
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140  PecL  862,  5  L.  R.  A.  (N.  S.)  654,  72  C.  C.  A.  261,  orders  of  bank- 
ruptcy  court  requiring  members  of  bankrupt  firm  to  schedule  and  sur- 
render individual  property  are  reviewable  only  by  petition  for  revision 
under  Bankruptcy  Act,  §  240a;  In  re  Mueller,  135  Fed.  713,  68  C.  C.  A. 
349,  order  allowing  claim  against  bankrupt  estate  is  reviewable  only  by 
appeal  under  Bankruptcy  Act,  §  25a;  Acme  Food  Co.  v.  Meier,  153  Fed. 
80,  82  C.  C.  A.  208,  arguendo. 

Distinguished  in  In  re  Iroquois  Hotel  etc.  Co.,  158  Fed.  1020,  86 
C.  C.  A.  672,  holding  appeal  lay  where  court  found  on  issues  which 
could  not  be  sent  to  jury. 

Appellate  jurisdiction  of  Federal  Supreme  Court  in  bankruptcy  pro* 
ceedings.    Note,  16  Ann.  Gas.  1016. 

Supreme  Court  observes  distinctions  between  writ  of  error,  which  brings 
up  only  questions  of  law,  and  appeal  wMch  brings  up  questions  of  fact  aa 
well  as  of  law.     . 

Approved  in  Choctaw  etc.  R.  Co.  v.  Rice,  7  Ind.  Ter.  518,  104  S.  W. 
821,  and  Behn,  Meyer  &  Co.  v.  Campbell  &  Go  Tauco,  205  U.  S.  407, 
51  L.  Ed.  859,  27  Sup.  Ct.  502,  both  holding  on  writ  of  error  no  inquiry 
could  be  made  into  facts;  Leo  Lung  On  v.  United  States,  159  Fed.  126, 
86  C.  C.  A.  513,  holding  judgment  of  District  Court  on  appeal  from 
deportation  order  was  not  subject  to  review  on  writ  of  error;  Lewis  v. 
Sittle,  7  Ind.  Ter.  606,  104  S.  W.  852,  holding  writ  of  error  to  United 
States  District  Court  not  valid  where  all  defendants  against  whom  judg- 
ment was  rendered  were  not  made  parties ;  Wingfield  v.  Neal,  60  W.  Va. 
113, 116  Am.  St.  Bep.  882,  9  Ann.  Cas.  982,  10  L.  R.  A.  (N.  S.)  443,  54 
S.  E.  49,  holding  appeal  from  Circuit  to  Supreme  Court  was  continu- 
ation of  old  suit. 

187  IT.  S.  336-355,  47  L.  Ed.  204,  23  Sup.  Ot.  126,  IOWA  UFB  INS.  OO. 
V.  LEWIS. 

Failure  to  pay  at  maturity,  note  ghren  for  past  due  premiums,  which 
provides  for  forfeiture  in  such  case,  works  absolute  forfeiture  of  policy. 

Approved  in  Reed  v.  Bankers'  Reserve  Life  Ins.  Co.,  192  Fed.  411, 
and  Wilson  v.  Royal  Union  Mut.  Life  Ins.  Co.,  137  Iowa,  188, 114  N.  W. 
1052,  Ohio  etc.  Ins.  Co.  v.  Wilson,  70  Ohio  St.  359,  71  N.  E.  716,  and 
National  life  Ins.  Co.  v.  Manning,  38  Tex.  Civ.  503,  86  S,  W.  620,  all 
following  rule;  Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed-.  85,  61 
C.  C.  A.  138,  holding  stipulation  in  insurance  contract  for  avoidance 
of  contract  on  failure  to  pay  premium  on  certain  day  is  valid  and  en- 
forceable ;  Batson  v.  Fidelity  Mut.  life  Ins.  Co.,  155  Ala.  269,  130  Am. 
St.  B^.  21,  46  South.  579,  holding  receipt  for  initial  premium  open  to 
explanation  by  parol  that  note  was  given  and  not  paid;  Fidelity  etc 
Ins.  Co.  V.  Bussell,  75  Ark.  28,  29,  86  S.  W.  816,  where  receipt  for  pre- 
mium note  provided  that  past  due  note  not  payment,  and  that  note  not 
paid  at  maturity  rendered  policy  void,  and  insured  paid  part  of  note 
and  gave  other  note  for  balance^  nonpayment  of  second  note  forfeited 
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policy;  Grevenig  v.  Washington  Life  Ins.  Co.,  112  La.  885,  104  Am. 
St.  Rop.  474,  36  South.  793,  holding  failure  to  pay  premiums  forfeited 
policy ;  Bowen  v.  Mutual  Life  Ins.  Co.,  20  S.  D.  114,  104  N.  W.  1044, 
holding  where  application  provided  that  policy  should  not  take  effect 
until  premium  paid  and  policy  issued,  partial  payment  of  premium  to 
agent  did  not  make  insurance  effective;  Thompson  v.  Fidelity  Mut.  Life 
Ins.  Co.,  116  Tenn.  571,  92  S.  W.  1102,  holding  failure  to  pay  install- 
ment of  annual  premium  when  due  under  terms  of  policy  worked  for- 
feiture ;  Resslcr  v.  Fidelity  etc.  Life  Ins.  Co.,  110  Tenn.  420,  75  S.  W. 
737,  where  premium  note  provided  that  if  not  paid  at  maturity,  policy 
void,  and  receipt  for  note  provided  that  past  due  note  not  pajrment, 
policy  void  where  note  not  paid  at  maturity  though  policy  contained 
no  such  provisions ;  Stutzman  v.  Cicero  Mut.  Fire  Ins.  Co.,  150  Wis. 
256,  136  N.  W.  605,  holding  susi)ension  clause  in  fire  policy  was  self- 
executing. 

Distinguished  in  MacMahon  v.  United  States  Life  Ins.  Co.,  128  Fed. 
392,  68  L.  R.  A.  87,  63  C.  C.  A.  130,  holding  company  accepting  draft 
on  New  York  from  reputable  Mexican  bank  in  payment  of  premium 
cannot  forfeit  policy  on  failure  of  issuing  bank  before  payment ;  Arnold 
V.  Empire  Mut.  etc.  Ins.  Co.,  3  Ga.  App.  701,  60  S.  E.  477,  holding  where 
provision  not  made  in  policy,  failure  to  pay  note  when  due  did  not 
work  forfeiture;  Travelers'  Fire  Ins.  Co.  v.  Merceir,  32  Okl.  505,  122 
Pac.  135,  holding  provision  for  forfeiture  on  nonpayment  of  premium 
note  modified  by  further  provision  authorizing  forfeiture  only  on  notice 
to  insured ;  Noble  v.  Kansas  City  Life  Ins.  Co.,  33  S.  D.  465,  146  N.  W. 
608,  holding  in  action  on  policy  acknowledging  receipt  of  premium  com- 
pany could  not  claim  payment  was  by  note,  and  that  policy  had'  lapsed 
by  reason  of  its  nonpayment  when  due;  Goddard  v.  Northwestern  Mut. 
Fire  Assn.,  85  Wash.  587,  148  Pac.  894,  holding,  under  terms  of  pol- 
icy and  premium  note,  failure  to  pay  note  at  maturity  did  not  affect 
insurance. 

Failure  of  insurer  to  speak  or  act  after  notice  of  breach  of  policy 
as  waiver.    Note,  25  L.  R.  A.  (N.  S.)  22. 

Whero  policy  contains  provlfllon  tliat  only  president  or  secretaxy  can 
waive  its  conditions,  local  agent  to  collect  premium  note  has  no  power  to 
extend  time  of  payment. 

Approved  in  Occidental  Life  Ins.  Co.  v.  Jacobson,  15  Ariz.  244,  137 
Pac.  870,  holding  forfeiture  for  nonpayment  of  premium  note  waived 
by  accepting  interest  after  note  due;  Mutual  Life  Ins.  Co.  v.  Abbey, 
76  Ark.  331,  88  S.  W.  951,  soliciting  agent  employed  by  general  agent 
of  insurer  requiring  all  premiums  to  be  paid  in  cash  cannot  bind  in- 
surer by  taking  premium  notes  nor  by  agreeing  that  default  in  pay- 
ment shall  not  work  forfeiture;  Cayford  v.  Metropolitan  Life  Ins.  Co., 
5  Cal.  App.  718,  91  Pac.  267,  holding  forfeiture  not  waived  by  agent 
,  receiving  premium  after  due,  when  policy  provided  that  premium  in 
arrears  could  only  be  received  by  oonsait  of  certain  officers;  New  York 
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Life  Ina.  Co.  v.  O'Dom,  100  Miss.  244,  Ann.  Gas.  1914A,  583,  56  South. 
384,  holding  cashier  in  local  office  had  no  authority  to  extend  time  of 
payment  of  premium;  Frost  v.  North  British  etc.  Ins.  Co.,  77  Vt.  416,' 

60  Atl.  806,  admitting  acts  and  declarations  of  adjuster  to  show  waiver 
of  proofs  of  loss  though  policy  restricted  powers  of  agent  so  as  to 
prevent  waiver  of  requirement. 

Distinguished  in  Perea  v.  State  Life  Ins.  Co.,  15  N.  M.  404,  110  Pac. 
660,  holding  where  company  charged  up  agent  with  part  of  premiums 
due  it,  it  could  not  claim  that  policy  was  void  because  of  insured's 
failure  to  pay  premium  when  due. 

Texas  statute  authorizing  recoyery  of  attorney's  fees  and  damages  for 
failure  of  life  and  health  Insurance  companies,  to  pay  lossea,  requires  de- 
mand before  suit,  and  is  valid. 

Approved  in  Supreme  Ruling  of  the  F.  M.  C.  v.  Snyder,  227  U.  S. 
602,  57  L.  Ed.  614,  33  Sup.  Ct.  292,  upholding  statute  imposing  propor- 
tionate amount  of  policy  as  additional  liability  on  insurance  companies 
interposing  unsuccessful  defense  not  in  good  faith;  St.  Paul  Fire  etc. 
Ins.  Co.  V.  Kirkpatrick,  129  Tenn.  69,  164  S.  W.  1190,  and  Mutual  Re- 
serve Fund  Life  Assn.  v.  Tuchfeld,  159  Fed.  846,  86  C.  C.  A.  657,  both 
holding  statutory  penalty  for  nonpayment  recoverable  only  on  proof  of 
demand  within  time  limited;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141 
Fed.  56,  5  Ann.  Gas.  402,  72  C.  C.  A.  542,  upholding  Mo.  Rev.  Stats. 
1899,  §  8012,  allowing  damages  and  attorney's  fees  against  insurance 
companies;  Arkansas  Ins.  Co.  v.  McManus,  86  Ark.  121,  110  S.  W.  799, 
and  Harp  v.  Fireman's  Fund  Ins.  Co.,  130  Ga.  732,  14  Ann.  Gas.  299, 

61  S.  £.  707,  both  upholding  statute  giving  damiiges  and  attorneys' 
fees  against  insurance  companies  for  failure  to  pay  fire  loss ;  Pittsburgh 
etc.  Ry.  Co.  v.  Taber,  168  Ind.  423,  11  Ann.  Gaa.  808,  77  N.  E.  742,  up- 
holding statute  giving  attorney's  fee  on  foreclosure  of  street  lien;  Mc- 
Guire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  383,  33  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  917,  upholding  statute  abrogating  fellow-servant  rule  as  to 
railroads  cmly;  Vosburg  v.  Atchison  etc.  Ry.  Co.,  89  Kan.  127,  130  Pac. 
672,  upholding  statute  giving  attorneys'  fees  in  suit  for  damages  for 
failure  of  carriers  to  furnish  cars;  State  v.  Fritz,  80  Kan.  169,  101  Pac. 
1013,  upholding  statute  giving  attorney's  fee  in  suit  to  abate  nuisance 
maintained  in  violation  of  liquor  laws;  Keller  v.  Home  Life  Ins.  Co., 
198  Mo.  459,  95  S.  W.  908,  upholding  statute  giving  attorneys'  fees  and 
damages  for  delay  in  paying  life  policy;  Pyramid  Land  &  Stock  Co.  v. 
Pierce,  30  Nev.  248,  95  Pac.  213,  upholding  provision  for  attorney's  fee 
on  recovery  of  damages  for  unlawful  grazing  of  stock;  Seegers  v.  Sea- 
board etc.  Ry.  Co.,  73  S.  C.  78,  52  S.  E.  800,  upholding  statute  penaliz- 
ing carriers  for  not  adjusting  and  paying  claim  for  loss  or  damage  to 
property  within  sx>ecified  time;  Continental  Fire  Ins.  Co.  v.  Whitaker, 
112  Tenn.  171,  105  AnL  St  Rep.  916,  64  L,  R.  A.  451,  79  S.  W.  123, 
upholding  act  of  1901,  making  insurance  companies  refusing  in  bad 
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faith  to  promptly  pay  loss  and  policy-holders  bringing  suit  in  bad  faith 
liable  to  penalty. 

Distinguished  in  Central  Glass  Co.  ▼.  Niagara  Fire  Ins.  Co.,  131  La. 
519,  59  South.  976,  holding  statute  giving  attorneys'  fees  and  twelve 
per  cent  penalty  on  failure  to  pay  fire  loss  in  specified  time,  is  void  as 
not  pertaining  to  remedy. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  17  L.  B.  A. 
(N.  8.)  912. 

Constitutionality  of  statutes  providing  damages  or  penalty  for  re- 
fusal or  failure  of  insurance  company  to  pay  loss.  Notes,  5  Ann. 
Cas.  406;  14  Ann.  Oaa.  802. 

Promissory  note  as  payment  of  insurance  premium.  Note,  6  B.  B.  0. 
892,  404,  418. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  412. 

Miscellaneous.  Cited  in  Pioneer  Mining  Co.  v.  Delamotte,  186  Fed. 
756,  108  C.  C.  A.  90,  to  point  that  proceeding  to  foreclose  mechanic's 
lien  is  equity  suit,  and  answer  is  evidence ;  Maydwell  ▼.  Rogers  Lumber 
Co.,  159  Fed.  931,  87  C.  C.  A.  110,  to  point  that  where  plaintiff  was 
sued  for  breach  of  contract  for  sale  of  "another  cargo"  of  ties,  he 
could  introduce  parol  evidence,  without  further  proof  of  quantity  in 
preceding  cargo. 

187  tr.  8.  366-361,  47  L.  Ed.  2U,  23  Snp.  Ot.  137,  ZJIYTON  ▼.  MZflBOXmL 

Wbere  record  does,  not  show  contention  was  made  In  State  court  that 
law  under  which  plaintiiT  in  error  was  convicted  was  In  contravention  of 
United  States  Constitution,  objection  that  law  is  unconstltiitlonal  must  be 
regarded  as  relating  only  to  Oonstitntion  of  State. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Woodford,  234  U.  8.  51,  68 
L.  Ed.  1208,  34  Sup.  Ct.  739,  holding  that  raising  claim  of  Federal  right 
on  motion  for  new  trial  not  sufficient  where  court  did  not  pass  on  claim ; 
Stewart  v.  Louisiana,  207  U.  S.  684,  52  L.  Ed.  351,  28  Sup.  Ct.  262,  and 
Boyd  V.  Texas,  209  U.  S.  539,  52  L.  Ed.  917,  58  Sup.  Ct.  570,  both  dis- 
missing for  want  of  jurisdiction;  Chicago  etc.  Ry.  Co.  v.  Halliday,  46 
Okl.  564, 146  Pae.  796,  holding  Federal  question  could  not  be  first  raised 
on  appeal;  Ex  parte  Martinez,  66  Tex.  Cr.  9,  146  S.  W.  963,  arguendo. 

Supreme  Court  cannot  interfere  with  action  of  highest  court  of  State 
in  refusing  to  pass  on  Federal  question  because  not  raised  in  trial  court. 

Approved  in  Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed. 
484,  23  Sup.  Ct.  378,  holding  Federal  question  of  effect  given  to 
Hawaiian  treaty  not  presented  in  trial  court  is  raised  too  late  in  peti- 
tion for  rehearing  in  State  Supreme  Court;  Chairs  v.  State,  124  Tenn. 
648,  139  S.  W.  715,  arguendo. 
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Time  and  manner  of  raising  and  deciding  questions  im  State  court 
to  obtain  review  in  Federal  Snpreme  Court/  Note,  68  L.  &.  A. 
87,  89. 

State  court  judgment  upholding  State  statute  claimed  to  violate  Federal 
Gonstitntion  la  not  reviewable  In  United  States  Supreme  Court  wliere  State 
court  refused  to  pass  on  Federal  question  because  It  was  not  raised  In  trial 
oourt  as  required  by  State  practice. 

Approved  in  Chicago  etc.  Ry^  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed. 
417,  26  Sup.  Ct.  200,  St.  Louis  etc.  Fireproofing  Co.  v.  Standard  Fire- 
proofing  Co.,  195  U.  S.  627,  49  L.  Ed.  851,  25  Sup.  Ct.  792,  and  New 
York  etc.  R.  R.  Co.  v.  Plymouth,  193  U.  S.  668,  48  L.  Ed.  889,  24  Sup. 
Ct.  854,  all  foUowing  r^le;  Cox  v.  Texas,  202  U.  S.  450,  60  L.  Ed.  1101, 
26  Sup.  Ct.  671,  arguendo. 

187  V,  S.  862-870,  47  L.  Ed.  216,  28  Sup.  Ot."l39,  BTTBT  ▼.  UNION  OEN- 
TBAL  LIFE  INa  00. 

Orlme  of  murder  la  not  risk  covered  by  policy  of  InBurancft,  and  on 
execution  of  Insured  on  conviction  thereof,  beneficiaries  cannot  recover. 

Approved  in  Northwestern  Mutual  Life  Ins.  Co.  v.  McCue,  223  U.  S. 
245,  250,  88  L.  R.  A.  (N.  8.)  57,  56  L.  Ed.  428,  425,  32  Sup.  Ct.  220, 
holding  life  policy,  silent  on  point,  does  not  cover  death  by  hand  of 
law;  Davis  v.  Supreme  Council  Royal  Arcanum,  195  Mass.  407,  11  Ann. 
Oas.  777,  10  L.  R.  A.  (N.  S.)  722,  81  N.  E,  295,  and  Supreme  Council 
of  Royal  Arcanum  v.  Wishart,  192  Fed.  456,  112  C.  C.  A.  591,  both 
holding  in  absence  of  by-law  of  mutual  benefit  society  on  point,  suicide 
of  member  while  sane  avoids  policy;  Rudolph  v.  United  States,  36  App. 
D.  C.  386,  388,  holding  police  pension  system  of  district  did  not  con- 
template pension  in  case  of  suicide;  Phillips  v.  Chase,  203  Mass.  566, 
17  Ann.  Oas.  544,  80  L.  R.  A.  (N.  S.)  159,  89  N.  E.  1053,  holding  hus- 
band could  not  profit  by  gross  fraud  practiced  on  wife  in  compelling 
adoption  of  child  by  former  wife;  Reagan  v.  Union  Mutual  Life  Ins. 
Co.,  189  Mass.  558,  109  Am.  St  Rep.  659,  76  N.  E.  218,  upholding  pro- 
vision in  life  policy  making  it  incontestable  for  fraud;  Box  v.  Lanier, 
112  Tenn.  404,  64  L.  R.  A.  458,  79  S.  W.  1044,  when  policy  delivered  by 
husband  to  wife,  payable  to  her  if  she  survived  him,  otherwise  to  his 
personal  representatives,  when  he  killed  her,  her  representatives  take 
as  against  his;  Security  Life  Ins.  Co.  v.  Dillard,  117  Va.  403,  404,  84 
S.  E.  657,  holding  suicide  while  sane  barred  recovery  on  policy;  Plun- 
kett  V.  Supreme  Conclave,  105  Va.  648,  649,  55  S.  E.  11,  denying  re- 
eovery  on  mutual  benefit  certificate  where  insured  committed  suicide 
while  sane;  Busby  v.  State,  51  Tex.  Cr.  309,  103  S.  W.  649,  arguendo. 

Distinguished  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed. 
438,  440,  441,  444,  445,  446,  447,  93  C.  C.  A.  71,  holding  fact  that  in- 
sured was  executed  for  crime  did  not  bar  recovery  on  policy  in  mutual 
company,  not  excepting  such  risk;  dissenting  opinion  in  Box  v.  Lanier, 
112  Tenn.  423,  424,  64  L.  R.  A.  458,  79  S.  W.  1049,  majority  holding 
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where  policy  delivered  by  husbaad  to  wife  payable  to  her  if  she  should 
survive  him,  otherwise  to  his  representatives,  where  he  killed  her,  her 
representatives  take  as  against  his. 

Legal  execution  of  insured  as  bar  to  action  on  life  insurance  policy. 
Note,  13  Ann.  Cas.  133. 

Effect   of  execution  for  crime  on  right  to   insurance.    Note,  14 
L.  R.  A.  (N.  S.)  367. 

Judgment  in  criminal  proceeding  as  res  judicata  in  civil  or  penal 
action.    Note,  21  Ann.  Oaa.  1184. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  R.  A.  (N.  S.)  662. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  23  L.  R.  A.  (N.  S.) 
971. 

187  U.  S.  871-401,  47  L.  Ed.  221,  23  Sup.  Ot.  142,  PAM-TO-PEE  Y.  UNITED 
STATES.  ' 

Act  of  March  19,  1890,  gives  JUTlsdlction  to  Court  of  Claims  not  only 
to  ascertain  amount  due  Pottowatomle  Indians  under  treaty,  but  also  to 
determine  individuals  entitled  to  sliare  therein. 

Cited  in  United  States  v.  Dalcour,  203  U.  S.  422,  61  L,  Ed.  251,  27 
Sup.  Ct.  58,  stating  court  would  assume  proceeding  to  establish  title 
to  land  brought  under  act  of  June  22,  1860,  was  to  establish  claim  and 
appropriate  land  to  it,  rather  than  to  determine  in  detail  present  holders 
of  claim. 

Miscellaneous.  Cited  in  Cowham  v.  Shipman,  164  Mich.  422,  425, 
426,  129  N.  W.  679,  680,  referrii^  historically  to  principal  case. 

187  tr.  8.  401-419,  47  L.  Ed.  233,  23  Sup.  Ct.   1S4,  YOtJNO  WOUSJSTB 
CHRISTIAN  HOME  ▼.  FRENCH. 

At  common  law,  there  is  no  presumption  of  surviyorBhip  In  case  of 
those  who  perish  in  a  common  disaster,  and  in  ahsenee  of  evidence  thereto, 
descent  and  distribution  take  same  course  as  if  deaths  had  been  simul- 
taneous. 

Approved  in  Wall  v.  Pfanschmidt,  265  111.  182,  K  R.  A.  19150,  328, 
106  N.  E.  786,  applyingrrule  where  several  were  murdered  at  practically 
same  time;  St.  John  v.  Andrews  Institute  for  Girls,  191  N.  Y.  272,  275, 
14  Ann.  Cas.  708,  83  N.  E.  985,  987,  holding  statute  limiting  power  to 
devise  to  charity,  when  wife  living,  did  not  apply  where  testator  and 
wife  died  at  same  time;  Walton  &  Co.  v.  Burchel,  121  Tenn.  732,  130 
Am.  St  Rep.  788,  121  S.  W.  395,  holding  where  father  and  son,  killed 
in  common  disaster,  died  at  same  time,  right  of  action  for  death  of 
son  survived  in  mother,  brothers  and  sisters. 

Presumption  of  survivorship  in  common  disaster.    Note,  14  Ann. 
Oas.  716. 
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Will  sbonld  1>e  constrned,  if  possible,  to  make  complete  disposition  of 
estate. 

Approved  in  Howard  v.  Evans,  24  App.  D.  C.  135,  holding  will  failed 
to  completely  dispose  of  testator's  property;  In  re  Robinson's  Will,  203 
N.  Y.  -388,  87  L.  R.  A.  (N.  S.)  1023,  96  N.  E.  928,  construing  will  to 
sustain  charitable  trust;  Sanger  v.  Butler,  45  Tex.  Civ.  532,  101  S.  W. 
461,  construing  will  to  dispose  of  whole  estate. 

187  U.  B.  419-427,  47  L.  Ed.  240,  23  Sup.  Ot.  204,  WESTERN  UNION  TEL. 

00.  ▼.  NEW  HOPE  BOBOUOH. 

It  is  a  mistake  to  measure  reasonableness  of  supervisory  license  fee 
by  amount  actually  expended  by  city. 

Distinguished  in  Postal  Telegraph-Cable  Co.  v.  Taylor,  192  U.  S.  67, 
71,  48  L.  Ed.  S44,  346,  24  Sup.  Ct.  209,  211,  holding  invalid  license  fee 
imposed  on  poles  and  wires  twenty  times  expense  which  would  be  re- 
quired for  thorough  inspection  and  measures  of  precaution;  Postal 
Telegraph-Cable  Co.  v.  New  Hope,  192  U.  S.  60,  62,  48  L.  Ed.  340,  341, 
24  Sup.  Ct.  207,  reversing  ju<^^ent  awarding  municipality  less  sum 
than  was  due  under  ordinance  taxing  poles  and  wires  since  award  of 
such  less  sum  by  jury  stamped  Ordinance  as  unreasonable. 

License  fee  for  enforcement  of  local  governmental  supervision  is  not 
itself  obnoxious  to  Constitution. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
164,  165,  167,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  holding  reasonableness 
of  municipal  license  fee  of  one  dollar  per  telegraph  pole  and  two  dollars 
and  fifty  cents  for  each  mile  of  overhead  wires  within  city  is  for  jury; 
Duluth  Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  359,  59  C.  C.  A. 
481,  upholding  city  ordinance  requiring  all  dealers  in  liquors  to  procure 
license  firom  city  considered  as  exercise  of  police  power. 

Ordinance  imposing  license  fee  of  one  dollar  per  pole  and  two  dollars 
and  a  balf  per  mile  of  wire  on  telegraph,  telepbone  and  llgbt  poles  and 
wires  in  city  is  a  cbarge  in  enforcement  of  local  supervision,  and  valid. 

Approved  in  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
708,  and  Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222  U.  S.  393, 
56  L.  Ed.  245,  32  Sup.  Ct.  152,  both  upholding  North  Carolina  oil  in- 
spection law  of  1909 ;  Memphis  v.  Postal  Tel.  etc.  Co.,  164  Fed.  603,  16 
Ann.  Gas.  342,  91  C.  C.  A.  135,  upholding  ordinance  fixing  rental  of 
three  dollars  per  pole  for  telegraph  poles  on  streets ;  Memphis  v.  Postal 
etc.  Cable  Co.,  145  Fed.  606,  76  C.  C.  A.  292,  under  Tennessee  act  of 
1879,  Memphis  had  power  to  charge  rental  for  maintenance  of  telegfraph 
poles  in  streets;  International  Text-Book  Co.  v.  District  of  Columbia, 
35  App.  D.  C.  312,  upholding  ordinance  prohibiting  scattering  of  adver- 
tising matter  to  litter  streets;  Pensacola  v.  Southern  Bell  Tel.  Co.,  49 
Fla.  172,  37  South.  823,  determining  validity  of  pole  rental  ordinance; 
Springfield  v.  Postal  Telegraph-Cable  Co.,  253  111.  354,  97  N.  E.  674, 
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upholding  ordinatioe  fixing  charge  of  one  dollar  per  pole  on  telegraph 
poles;  County  of  Plumas  v.  Wheeler,  149  Cal.  763,  767,  87  Pac.  911,  913, 
upholding  ordinance  imposing  license  tax  on  grazing  sheep  in  county; 
State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  647,  90  Pac. 
313,  upholding  license  tax  imposed  on  foreign  telegraph  corporation 
based  on  total  capital  stock;  Postal  Tel^raph  Cable  Co.  y.  Chieopee, 
207  Mass.  348,  350,  S2  L.  R.  A.  (N.  S.)  997,  93  N.  E.  929,  931,  refusing 
to  enjoin  city  from  maintaining  wires  on  poles  of  lighting  company 
under  terms  of  ordinance;  Commonwealth  ▼.  People's  Express  Co.,  201 
Mass.  578,  131  Am.  St.  Rep.  416,  88  N.  E.  425,  upholding  ordinance 
limiting  right  to  transport  liquor  into  cities  of  certain  classes  to  cer- 
tain classes  of  carriers,  so  far  as  applying  to  intrastate  business ;  Grand 
Island  V.  Postal  TelegrapTi-Cable  Co.,  92  Neb.  258,  138  N.  W.  170,  hold- 
ing license  tax  levied  by  city  on  teleg^ph  company  not  excessive;  Ter- 
ritory ex  rel.  E.  J.  McLean  &  Co.  v.  Denver  etc.  R.  Co.,  12  N.  M.  442, 
79  Pac.  296,  upholding  act  of  1901,  imposing  fee  for  inspection  of  hides 
of  animals  killed  in  territory;  Kittanning  Borough  v.  American  Nat. 
Gas  Co.,  247  Pa.  70,  93  Atl.  17,  upholding  ordinance  imposing  license 
fees  on  natural  gas  company;  Assenting  opinion  in  Pabst  Brewing  Co. 
V.  Crenshaw,  198  U.  S.  37,  49  L.  Ed.  983,  25  Sup.  Ct.  552,  majority  up- 
holding Missouri  beer  inspection  act. 

Distinguished  in  Barrett  v.  New  York,  232  U.  S.  33,  58  L.  Ed.  491, 
34  Sup.  Ct.  203,  holding  void  ordinance  requiring  license  of  expressmen 
and  requiring  them  to  be  citizens  of  United  States;  City  Council  of 
Augusta  V.  Augusta  etc.  Ry.  Co.,  130  Ga.  819,  124  Am.  St  Rep.  197, 
61  S.  E.  994,  holding  city  granting  franchise  to  interurban  railroad  to 
run  on  certain  streets  could  not  impose  specific  tax  on  its  business 
therefor. 

License  fee  exacted  of  telegraph  and  telephone  companies  as  exces- 
sive.   Note,  27  L.  R.  A.  (N.  S.)  627,  629. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
657. 

Reasonableness  of  municipal  ordinance  as  question  for  court  or 
jury.    Note,  L.  R.  A.  1916F,  1199. 

Presumption   and  burden   of  proof  as   to   validity  of  ordinance. 
Note,  Ann.  Oas.  1916B,  605,  506. 

187  V.  S.  427-428,  47  L.  Ed.  244,  23  Sup.  Ot.  211,  GARY  MANXTPACTUR- 
INO  CO.  Y.  ACME  FLEXIBLE  CLASP  CO. 

Judgments  and  decrees  of  Circuit  Court  of  Appeals  In  cases  under 
patent  and  criminal  laws  are  final,  and  not  reviewable  by  Supreme  Court, 
even  though  constitutional  question  arose  on  which  party  might  cany  case 
from  trial  court  to  Supreme  Court. 

Approved  iu  Harrington  v.  Atlantic  etc.  Telegraph  Co.,  229  U.  S.  607, 
57  L.  Ed.  1849,  33  Sup.  Ct.  775,  dismissing  for  want  of  jurisdiction; 
Macfadden  v.  United  States,  213  U.  S.  295,  53  L.  Ed.  802,  29  Sup.  Ct. 
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490,  denying  writ  of  error  on  ground  that  judgment  of  Circuit  Court 
of  Appe&ls  in  criminal  case  was  final,  though  jurisdiction  of  Supreme 
Court  could  have  been  invoked  under  act  of  1891;  Bessette  v.  Conkey 
Co.,  194  U.  S.  334,  48  L.  Ed.  1004,  24  Sup.  Ct.  665,  judgment  of  Circuit 
Court  finding  one  not  party  to  suit  guilty  of  contempt  in  violating  in- 
junction is  reviewable  in  Circuit  Court  of  Appeals ;  Mackenzie  v.  Pease, 
146  Fed  744,  77  C.  C.  A.  233,  judgment  of  Circuit  Court  of  Appeals 
affirming  Circuit  Court  judgment  in  habeas  corpus  on  appeal  taken  by 
petitioner  is  not  appealable  to  Supreme  Court. 

Judgment  of  Circuit  Court  of  Appeals  in  criminal  case  is  final  under 
Judiciary  Act  of  1801,  section  6. 

Approved  in  0*Neal  v.  United  States,  190  U.  S.  38,  47  L.  Ed.  946,  23 
Sup.  Ct.  777,  holding  judgment  of  District  Court  imposing  imprison- 
ment for  contempt  in  assaulting  officer  of  court  cannot  be  reviewed  by 
Supreme  Court;  Ex  parte  O'Neal,  125  Fed.  968,  heading  Circuit  Court 
cannot  review  on  habeas  corpus  District  Court's  punishment  for  con- 
tempt where  latter  court  had  jurisdiction. 

Circuit  Court  may  direct  pasrment  to  complainant  of  part  or  whole  of 
fine  Imposed  for  contempt  In  violating  Injunction. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  221 
Fed.  81,  following  rule;  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade, 
201  Fed.  30,  120  C.  C.  A.  582,  where  contempt  was  both  of  court  and 
of  rights  of  adverse  l>arty,  fine  apportioned  between  government  and 
complainant;  Phillips  Sheet  &  Tin  Plate  Co.  v.  Amalgfamated  Assn.  of 
Iron  etc.  Workers,  208  Fed.  341,  holding  complaint  in  contempt  pro- 
ceedings for  violation  of  injunction  in  civil  suit  did  not  lay  foundation 
for  compensation  and  punishment  and  show  defendant  party  to  original 
suit. 

187  V.  8.  429-436,  47  L.  Ed.  245,  23  Sop.  Ot.  211,  MEXIOAK  CENTRAIi 
BY.  CO.  ▼.  ECKMAN. 

"Jurisdiction,'*  referred  to  In  section  5,  Judiciary  Act  of  1891,  is  that 
of  Federal  court's  as  such. 

Distinguished  in  O'Neal  v.  United  States,  190  U.  S.  37,  47  L.  Ed.  946, 
23  Sup.  Ct.  777,  holding  Supreme  Court  cannot  review  judgment  of  Dis- 
trict Court  imposing  imprisonment  for  contempt;  St.  Louis  Cotton  Com- 
press Co.  V,  American  Cotton  Co.,  125  Fed.  198,  199,  60  C.  C.  A.  80, 
holding  under  act  of  March  3,  1891,  Supreme  Court  has  jurisdiction 
to  review  directly  judgment  of  Circuit  Court  sustaining  objection  to  its 
jurisdiction  based  on  inadequate  summons. 

Under  section  5  of  Judiciary  Act  of  1891,  when  case  comes  directly  to 
Supreme  Court,  question  of  jurisdiction  alone  is  open  to  oTanrfnation. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  30,  52 
L.  Ed.  668,  28  Sup.  Ct.  328,  holding  where  question  of  jurisdiction  only 
was  certiBed,  ruling  on  demurrer  would  not  be  reviewed;  United  States 
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▼.  Larkin,  208  U.  S.  338,  52  L.  Ed.  520,  28  Sap.  Ct.  417,  holding  formal 
certificate  not  required  where  judgment  helow  was  solely  that  court  had 
no  jxirisddction ;  C.  H.  Nichols  Lumher  Co.  v.  Franson,  203  U.  S.  281, 
51  L.  Ed.  183,  27  Sup.  Ct.  102,  certificate  of  Circuit  Court  may  he 
considered  to  show  how  question  of  jurisdiction  was  raised  when  record 
does  not  otherwise  show ;  Courtney  v.  Pradt,  196  U.  S,  91,  49  L.  Ed.  399, 
25  Sup.  Ct.  208,  dismissal  hy  Circuit  Court  of  suit  against  foreign 
executor  for  want  of  jurisdiction  in  State  court,  from  which  it  had 
hcen  removed  for  diverse  citizenship,  does  not  authorize*  direct  appeal 
to  Supreme  Court ;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  183  Fed. 
947,  106  C.  C.  A.  269,  holding  where  case  dismissed  by  final  judgment 
for  want  of  jurisdiction  after  hearing  on  merits  judgment  could  be 
reviewed  by  appeal  or  writ  of  error  in  Circuit  Court  of  Appeals. 

Jurisdiction  of  Federal  courts  depends,  not  on  relative  situation  of 
parties  in  interest,  but  of  parties  named  in  record. 

Approved  in  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  holding 
nonresident  administrator  of  estate  of  person  dying  in  State  could  sue 
in  Federal  court  in  State  for  wrongful  death;  Allen-West  Commission 
Co.  V.  Brashear,  176  Fed.  121,  Smith  v.  Bell,  217  Fed.  244,  133  C.  C.  A. 
517,  holding  citizenship  of  trustee  in  mortgage  determined  jurisdiction 
of  Federal  court  to  foreclose  it;  and  Redfield  v.  Baltimore  &  0.  R.  R. 
Co.,  124  Fed.  930,  holding  Federal  court  has  no  jurisdiction  on  ground 
of  diverse  citizenship  of  suit  by  stockholder  against  corporation  and 
foreign  corporation  as  majority  stockholder  in  domestic  corporation; 
Biggs  V.  Bowen,  170  N.  C.  35,  86  S.  E.  693,  residence  of  receiver  of 
insolvent  corporation,  and  not  of  corporation,  determines  venue  of  action 
by  him  for  damages;  Stone  v.  Union  Pac.  R.  Co.,  32  Utah,  198,  89  Pac. 
720,  holding  residence  of  administrator  determined  jurisdiction  of  suit 
for  wrongful  death  in  another  State. 

Distinguished  in  Gaugler  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  82,  and 
Palmer  v.  Oregon-Washington  R.  &  Nav.  Co.,  208  Fed.  667,  both  re- 
manding to  State  court,  suit  by  owner  of  insured  property  and  foreign 
insurance  companies  paying  loss  for  damages  against  person  causing 
loss,  on  ground  that  insurance  companies  were  necessary  parties  and 
could  sue  under  State  laws. 

187  IT.  8.  436-437,  47  L.  Ed.  248,  23  Sup.  Ot.  216,  XmiTED  STATES  ▼. 
SAMPSON. 

Not  cited. 

187  XT.  S.  437-447,  47  L.  Ed.  249,  28  Sup.  Ot.  234,   OSHKOSH  WATER- 
WORKS OO.  ▼.  OSHKOSH. 

While  laws  In  force  at  time  contract  is  made  enter  Into  obligation, 
parties  have  no  vested  ri^^ts  in  existing  remedies. 

Approved  in  Supreme  Ruling  of  the  F.  M.  C.  v.  Snyder,  227  U.  S. 
502,  57  L.  Ed.  614,  33  Sup.  Ct.  292,  upholding  statute  imposing  on  in- 
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snrance  companies  fixed  proportionate  amount  of  policy  as  penalty  for 
interposition  of  unsuccessful  defense  not  in  good  faith ;  National  Surety 
Co.  V.  Architectural  Decorating  Co.,  226  U.  S.  283,  57  L.  Ed.  225,  33 
Sup.  Ct.  17,  upholding  statute  extending  time  within  which  third  per- 
sons may  serve  notice  of  intention  to  avail  himself  of  bond  for  public 
building  contract;  Miners  &  Merchants'  Bank  v.  Snyder,  100  Md.  65, 
108  Am.  St.  Rep.  390,  68  L.  R.  A.  312,  59  AtL  708,  upholding  Mary- 
land act  of  1904,  changing  remedy  of  corporation's  creditors  to  suit 
in  equity  on  behalf  of  all  creditors  against  all  resident  stockholders; 
Stone  V.  Drainage  Dist.,  118  Wis.  398,  95  N.  W.  409,  upholding  Laws 
1901,  p.  47,  modifying  Rev.  Stats.  1898,  §  1379,  for  revising  orders  con- 
firming report  of  commissioners  appointed  to  create  drainage  district. 

Contract  clause  of  Oonstitatioii  liaa  reference  only  to  statutes  enacted 
after  making  of  contract  whose  obligation  it  is  alleged  to  be  Impaired. 

Approved  in  Rosenbush  v.  Bernheimer,  211  Mass.  151,  Ann.  Gas. 
191SA,  1317,  97  N.  E.  986,  holding  statute  providing  for  attachment 
by  trustee  process  could  not  affect  contracts  not  yet  in  existence ;  Jetton 
v.  University  of  the  South,  208  U.  S.  501,  52  L.  Ed.  588,  28  Sup.  Ct. 
375,  upholding  statute  taxing  ieasehold  interests  of  lessees  of  corpora- 
tion whose  property  is  exempt  by  charter;  American  Tel.  k  Tel.  Co.  v. 
Town  of  New  Decatur,  176  Fed.  135,  holding  obligation  of  contract 
not  impaired  by  ordinance  repudiating  contract. 

Constitutionality   of  recording  acts   with  respect   to   pre-existing 
instruments.    Note,  5  Ann.  Gas.  259. 

Prohibiting  revival  of  judgments  as  impairment  of  obligation  of  con- 
tracts.   Note,  3  Ann.  Gas.  1148. 

187  tr.  S.  447-^4,  47  L.  Ed.  253,  23  Sup.  Ct.  154,  TAOITIO  STEAM  WHAI^ 
IKO  OO.  ▼.  UNITED  STATES. 

A  "case"  is  a  suit  at  law  or  equity  instituted  according  to  tbe  regular 
course  of  Judicial  proceedings. 

Approved  in  State  v.  Morrow,  90  Ohio  St.  207,  107  N.  E.  516,  prosecu- 
tion of  criminal  offense  is  ''case"  within  meaning  of  amendment  to  Con- 
stitution for  trial  of  pending  cases. 

Meaning  of  word  "case''  as  used  in  sense  of  "action"  or  "proceed- 
ing."   Note,  21  Ann.  Gas.  668,  669. 

Injunction  will  not  lie  to  restrain  collection  of  tax  on  mere  ground  of 
Illegality. 

Approved  in  Corbus  v.  Gold  Mining  Co.,  187  U.  S.  464,  47  L.  Ed.  260, 
23  Sup.  Ct.  160,  affirming  judgment  dismissing  suit  in  equity  by  stock- 
holder to  restrain  corporation  from  paying  Alaskan  license  tax  where 
no  irreparable  injury  shown;  Dodge  v.  Osborn,  43  App.  D.  C.  149,  and 
Dodge  V.  Osborn,  240  U.  S.  121,  60  L.  Ed.  560,  36  Sup.  Ct.  276,  both 
holding  suit  did  not  lie  to  enjoin  assessment  and  collection  of  income 
tax  on  ground  that  statute  imposing  it  was  unconstitutional;  Logan  & 
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Bryan  v.  Postal  Tel.  etc.  Co.,  167  Fed.  574,  holding  suit  did  not  lie  to 
enjoin  institution  of  criminal  proceedings. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  19  Ann. 
Oa«.  459. 

187  U.  S.  454,  47  L.  Ed.  256^  23  Sup.  Ct.  167,  PAOIFIO  COAST  a  &  CO.  T. 
UNITED  STATEa 

Not  cited. 

187  U.  a  455-466,  47  L.  Ed.  256,  23  Sap.  Ot.  157,  COBBITS  T.  ALASKA 
TREADWELL  MININa  CO. 

m 

Where  stockbolder  sues  to  enjoin  payment  of  tax  by  coiporation,  court 
will  examine  blU  In  entirety  and  determine  whether  such  wrong  Is  shown 
on  part  of  corporation  as  will  Justify  suit,  and  whether  plalntur  has  done 
everything  which  he  ought  to  have  done  to  induce  corporatioh  to  act,  and 
whether  hill  is  collusive. 

Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  640,  69  L.  Ed. 
397,  35  Sup.  Ct.  225,  holding  stockholder  could  not  maintain  suit  to 
enjoin  enforcement  of  statute  as  unconstitutional  deprivation  of  prop- 
erty without  showing  he  had  exhausted  means  to  procure  corporation 
to  sue ;  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  220,  47  L.  Ed.  781, 
23  Sup.  Ct.  501,  holding  subcontractor  cannot  obtain  injunction  to  pre- 
vent enforcement  against  employees  of  city  ordinance  prohibiting  erec- 
tion of  gasworks  within  certain  limits ;  Hyams  v.  Calumet  &  Hecla  Min. 
Co.,  221  Fed.  542,  137  C.  C.  A.  239,  holding  minority  stockholder  could 
sue  in  his  own  name  where  board  of  directors  are  acting  for  their  own 
interests  in  manner  destructive  to  interests  of  other  stockholders;  Moss 
V.  Goodhart,  209  Fed.  104,  holding  where  receiver  of  national  bank  sold 
assets  for  half  valine  owner  of  majority  of  stock  could  not  sue  receiver 
without  alleging  demand  on  receiver's  successor,  the  controller,  and  bank 
in  turn,  and  refusal  of  each ;  Straus  v.  Abrast  Realty  Co.,  200  Fed.  328, 
329,  holding  stockholder  could  not  sue  to  restrain  corporation  from 
paying  tax  on  ground  that  it  was  not  subject  to  assessment;  Strang  v. 
Edson,  198  Fed.  818,  117  C.  C.  A.  455,  Smith  v.  Chase  etc.  Piano  Mfg. 
Co.,  197  Fed.  470,  Quinton  v.  Equitable  Inv.  Co.,  196  Fed.  316,  116 
C.  C.  A.  134,  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1006,  and  Poor  v. 
Iowa  Cent.  Ry.  Co.,  155  Fed.  230,  all  holding  to  entitle  stockholder 
to  sue,  pleading  must  show  unsuccessful  efforts  made  to  induce  officers 
to  act;  Carson  v.  Allegany  Window  Glass  Co.,  189  Fed.  808,  holding 
mere  fact  that  majority  stockholder  and  president  of  corporation  pro* 
cured  execution  of  contract  by  it  by  fraud,  did  not  warrant  suit  to  set 
it  aside  by  minority  stockholders;  Continental  Securities  Co.  v.  Inter- 
borough  etc.  Transit  Co.,  165  Fed.  961,  holding  bill  by  stockholder  suffi- 
ciently complied  with  rule;  Venner  v.  Great  Northern  By.  Co.,  153 
Fed.  411,  418,  holding  stockholder  could  not  sue  on  behalf  of  corpora- 
tion where  he  was  not  stockholder  at  time  of  transaction  complained 
of,  or  shares  had  devolved  on  him  by  oi>eration  of  law;  Macon  etc.  R. 
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Co.  V.  Shailer,  141  Fed.  591,  72  C.  C.  A.  631,  denying  minority  stocW^ 
holder's  right  to  sue  in  equity  to  set  aside  pledgee's  sale  of  assets  of 
corporation,  made  after  maturity  of  debt  with  approval  of  corpora- 
tion's ofiQccrs,  where  not  alleged  that  directors  disapproved  sale;  Kess- 
ler  V.  Ensley  Co.,  123  Fed.  651,  holding  minority  stockholders  not  en- 
titled to  relief  against  corporation  for  sale  of  property  with  power  of 
redemption  where  no  action  was  taken  for  four  years;  Dodge  v.  Osborn, 
43  App.  D.  C.  148,  149,  holding  suit  did  not  lie  to  enjoin  assessment 
and  collection  of  income  tax  on  ground  that  statute  imposing  it  was 
unconstitutional;  Norton  v.  Union  Traction  Co.,  183  Ind.  684,  110  N.  E. 
119,  holding  assignee  of  stockholders  consenting  to  consolidation  of 
companies  was  estopped  to  sue  to  cancel  consolidation;  Goodbody  v. 
Delaney,  82  N.  J.  Eq.  149,  91  Atl.  728,  holding  corporation  by  resolu- 
tion not  to  sue  officer  to  recover  property  diverted  to  his  use  does  not 
estop  itself  to  rescind  resolution  and  bring  suit;  Siegman  v.  Kissel,  71 
N.  J.  Eq.  125,  127,  62  Atl.  941,  942,  and  Siegman  v.  Electric  Vehicle 
Co.,  72  N.  J.  Eq.  410,  65  Atl.  913,  both  holding  majority  of  stockholders 
could  not  waive  right  of  corporation  to  recover  from  directors  dividends 
made  from  capital;  Qroel  v.  United  Elec.  Co.,  70  N.  J.  Eq.  624,  61 
Atl.  1064,  holding  bill  by  stockholder  on  behalf  of  corporation  to  re- 
cover secret  profits  of  promoter  showed  demand  and  right  to  sue. 

Distinguished  in  Delaware  &  Hudson  Co.  v.  Albany  etc.  R.  R.  Co., 
213  U.  S.  448,  53  L.  Ed.  867,  29  Sup.  Ct.  540,  where  stockholders  of 
lessor  sued  for  its  benefit,  lessee  corporation  directors  being  almost 
identical  and  holding  sufficient  stock  to  control  lessee,  no  demand  on 
directors  for  relief  or  effort  at  stockholders'  meeting,  need  be  shown. 

Necessity  that  stockholder,  before  bringing  action  in  behalf  of  cor- 
poration, should  apply  to  stockholders  for  relief  in  addition  to 
demanding  that  corporate  officers  institute  suit.  Note,  Ann.  Gas. 
1914A,  782. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note,  51  L.  R.  A.  (N.  S.)  100. 

187  U.  S.  466»  47  L.  Ed.  261,  23  Sup.  Ot  161,  STEWART  ▼.  WASHINOTON 
ft  A.  a  8.  OO. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note,  51  L.  E.  A.  (N.  S.)  100. 

187  U.  8.  467-^79,  47  L.  Ed.  261,  23  Sup.  Ot.  189,  HARTFORD  FIRE  VXB. 
00.  ▼.  WILSON. 

Wliere  insurance  policy  is  written  and  del'.vered  by  agent  to  broker  on 
hi«  reauest  and  promise  not  to  regard  it  as  bindfng  until  risk  is  inspected 
imd  accepted,  and  risk  is  inspected  and  rejected,  and  broker  is  so  notified 
and  agrees  to  return  policy,  no  premium  being  chacged  or  paid  between 
br<^er  and  agent,  delivery  of  policy  is  conditional,  and  no  recovery  lies 
on  policy^  tliough  it  is  not  returned  to  agent,  but  came  into  hands  of  in- 
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flared  prior  to  Ion  without  liis  knowlodge  of  actloii  of  insurer  or  inliitaire 
of  broker. 

Approved  in  El  Dia  Ins.  Co.  y.  Sinclair^  228  Fed.  839,  holding  insur- 
ance policy  superseded  preliminary  agreements;  Howell  v.  Ware,  175 
Fed.  746,  99  C.  C.  A.  318,  holding  contemporaneous  agreement  that  notes 
sued  on  were  not  to  be  paid  in  case  defendant  did  certain  acts  had 
consideration;  Scottish  Union  etc.  Ins.  Co.  v.  Encampment  Smelting 
Co.,  166  Fed.  236,  92  C.  C.  A.  139,  holding  failure  to  make  proof  of 
loss  as  required  by  policy  not  excused  by  claimed  waiver;  Amos-Richia 
V.  Northwestern  Mut.  Life  Ins.  Co.,  152  Fed.  196,  holding  evidence 
showed  poliey  aved  on  never  delivered ;  American  Fine  Art  Co.  v.  Simon, 
140  Fed.  537,  7^  C.  C.  A.  45,  where  contract  required  plaintiff  to  sub- 
mit advertising  designs  on  condition  that  approval  would  constitute 
order  for  work,  and  later  oral  contract  made  that  defendant  should 
sign  designs  so  that  plaintiff  could  copyright,  signing  of  designs  did  not 
obligate  defendant  under  original  contract;  Coffin  v.  New  York  Life 
Ins.  Co.,  127  Fed.  556,  62  C.  C.  A.  415,  holding  in  action  on  life  insur- 
ance policy  the  burden  of  proving  delivery  rests  on  plaintiff  though 
possession  is  prima  facie  evidence;  Donaldson  v.  Uhlf elder,  21  App. 
D.  C.  493,  quaere,  whether  collateral  agreement  as  to  subject  matter  of 
written  agreement,  not  inconsistent  therewith  may  be  proved  by  parol; 
Neff  V.  Metropolitan  Life  Ins.  Co.,  39  Ind.  App.  272,  73  N.  E.  1048,  1049, 
holding  agreement  with  agent  that  he  should  pay  premium  did  not  con- 
stitute payment  where  policy  was  received  by  agent  after  death  of  in- 
sured; Roberta  Mfg.  Co.  v.  Royal  Exchange  Assur.  Co.,  161  N.  C.  97, 
76  S.  E.  868,  holding  policy  not  delivered  where  no  agreement  as  to 
premium  was  reached;  Slawson  v.  Equitable  Fire  Ins.  Co.,  82  S.  C.  61, 

62  S.  E.  785,  holding  condition  in  policy  that  it  be  operative  only  when 
countersigned  by  agent  was  waived  by  acceptance  of  premium;  Golden 
V.  Meier,  129  Wis.  19,  116  Am.  St.  Rep.  985,  107  N.  W.  29,  holding  it 
could  be  shown  by  parol  that  written  contract  was  not  to  become  bind- 
ing until  one  party  had  procured  written  agreement  to  furnish  supplies 
to  be  used  in  business  contemplated  in  contract. 

Distinguished  in  Bieber  v.  Qans,  24  App.  D.  C.  521,  holding  sealed 
agreement  to  pay  money  could  not  be  defeated  by  oral  proof  of  agree- 
rient  that  it  was  conditional. 

Delivery  and  acceptance  of  policies  of  insurance.    Note,  138  Am.  St. 
Rep.  69. 

187  IT.  8.  479-491,  47  L.  Ed.  266,  23  Sup.  Ct.  170,  MOBILB  TBAMBPORTA- 
TION  GO.  ▼.  MOBIJiE. 

State  of  Alabama,  on  admiiwlon,  became  entitled  to  soil  under  navigable 
waters  of  State  below  hiitli-water  mark,  snd  statute  conveying  shore  and 
soil  under  Mobile  Blver  to  city  is  valid. 

Approved  in  City  of  Mobile  v.  Sullivan  Timber  Co.,  129  Fed.  301, 

63  C.  C.  A.  412,  City  of  Mobile  could  not  convey  tide-lands  within  city 
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limits  for  benefit  of  riparian  owners;  State  ex  rel.  Atty.  Gen.  v.  Ala- 
bama Power  Co.,  176  Ala.  626,  58  South.  463,  holding  legal  title  of 
beds  of  navigable  waters  was  in  State  and  fee  could  be  granted  by 
State;  Mobile  Transportation  Co.  v.  City  of  Mobile,  163  Ala.  416,  127 
Am.  St.  B^.  84,  13  L.  B.  A.  (N.  S.)  362,  44  South.  978,  holding  pos- 
session and  use  by  riparian  owner  did  not  bar  title  of  city  to  shore  of 
stream  held  in  trust  for  public;  Mobile  Docks  Co.  v.  City  of  Mobile, 
146  Ala.  209,  9  Ann.  Gas.  1229,  3  L.  B.  A.  (N.  S.)  822,  40  South.  209, 
holding  State  could  grant  shore  and  soil  of  Mobile  Bay  to  city;  Coyle 
V.  Smith,  28  Okl.  152,  113  Pac.  957,  holding  Congress  could  not  on 
admission  of  State  limit  its  right  to  locate  its  capital;  Pacific  Milling 
etc.  Co.  V.  Portland,  66  Or.  393,  46  L.  B.  A.  (N.  S.)  363,  133  Pac.  80, 
holding  State  on  admission  became  owner  of  bed  and  bank  of  Willam- 
ette River  to  high-water  mark  subject  only  to  right  of  navigation ;  Hill 
V.  Newell,  86  Wash.  230,  149  Pac.  952,  holding  under  Federal  grant  to 
State  of  beds  ana  shores  of  navigable  streams  title  of  State  was  para- 
mount ;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  482, 
47  L.  Ed.  1146,  23  Sup.  St.  660,  majority  holding  patents  to  Indiana 
under  Swamp-land  Act  covering  "whole  of  fractional  sections"  noted 
on  government  plat  carried  portions  submerged  under  navigable  water. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  B.  A.  (N.  S.)  338. 

Supreme  Oonrt  will  follow  State  dedsions  as  to  extent  of  ziparlaa 
rights  on  navigable  waters  within  State. 

Approved  in  Percy  Summer  Club  v.  Astle,  163  Fed.  14,  90  C.  C.  A. 
527,  following  rule  established  by  New  Hampshire  decisions  as  to  public 
right  of  fishing  in  ponds  and  lakes  of  State. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  522,  632. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  572,  576. 

Power  of  corporation  after  dissolution  to  prosecute  pending  or  new 
action.    Note,  17  Ann.  Gas.  226. 

Abatement  of  action  by  or  against  corporation  by  dissolution  or 
expiration  of  charter.    Note,  32  L.  B.  A.  (N.  8.)  449. 

Miscellaneous.  Cited  in  Mobile  Transportation  Co.  v.  Mobile,  199 
IT.  S.  604,  60  L.  Ed.  830,  26  Sup.  Ct.  751,  dismissing  for  want  of  juris- 
diction. 

187  IT.  a  491-496,  47  L.  Ed.  278,  28  Sup.  Ot  194,  JOHNSON  T.  NEW 
YORK  LIFE  INS.  OO. 

Party  claiming  title,  privilege  or  trnmunity  under  Oonstitntion  within 
third  clause  of  section  709,  Revised  Statutes,  cannot  first  make  snch  claim 
in  petition  for  writ  of  error  ttom  Supreme  Court. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Cohen,  234  U.  S.  134,  58 
L.  Ed.  1253,  34  Sup.  Ct.  874,  following  rule;  Louisville  etc.  B.  R.  Co.  y. 
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Melton,  218  U.  S.  52,  64  L.  Ed.  928,  30  Sup.  Ct.  676,  holding  Federal 
question  not  raised  in  State  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L  R.  A. 
84,  89,  52. 

Where  case  turns  on  construction  of  statute  of  another  State,  and  not 
on  Its  validity,  due  faith  and  credit  is  not  denied. 

Approved  in  Smithsonian  Institution  v.  St.  John,  214  U.  S.  29,  53 
It.  Ed.  897,  214  Sup.  Ct.  19,  following  rule;  Finney  v.  Guy,  189  U.  S. 
340,  47  L.  Ed.  843,  23  Sup.  Ct.  560,  holding  full  faith  not  denied  Min- 
nesota judgment  against  resident  stockholders  of  domestic  corporation 
by  denial  of  right  to  enforce  such  liability  beyond  the  State;  Allen  v. 
Alleghany,  196  U.  S.  466,  49  L.  Ed.  556,  25  Sup.  Ct.  311,  whether  or  not 
corporate  contract  entered  into  in  violation  of  statutes  regulating  for- 
eign corporations  was  void  and  unenforceable  in  another  State,  raises 
no  Federal  question;  Eastern  Building  etc.  Assn.  v.  Williamson,  189 
U.  S.  126,  47  L,  Ed,  739,  23  Sup.  Ct.  529,  holding  decision  of  South 
Carolina  court  as  to  effect  of  charter  and  laws  governing  New  York 
corporation  and  of  State  decision  upon  promise  to  mature  shares  in- 
volves no  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  629. 

Laws  or  judgments  of  State  in  which  insurance  company  is  incor- 
porated as  binding  in  other  States.    Note,  L.  R.  A.  1916A,  770. 

187  IT.  8.  496-516,  47  L.  Ed.  276,  28  Sup.  Ot  222,  DOWNS  ▼.  XnHTED 
STATSa 

Russian  sugar  laws  under  wblcli  exporter  is  remitted  excise  tax  on 
sugar  sold  in  Russia  and  obtains  certificate  because  of  sncli  expoTtMMoai^ 
which  has  a  substantial  market  value,  allow  bounty  upon  exportation  of 
sugar  which,  under  act  of  1897,  subjects  such  sugar  to  additional  duty. 

Approved  in  Myers  v.  United  States,  140  Fed.  651,  under  Tariff  Act 
1897,  par.  393,  sched.  M,  §  1,  countervailing  duty  imposed  on  wood  pulp 
imported  from  Quebec,  where  such  province  imposes  license  fee  for  cut- 
ting timber  on  public  land  which  is  reduced  when  wood  made  into  pulp 
in  Canada. 

187  XT.  8.  616-^0,  47  L.  Ed.  282,  23  Sup.  Ot.  161,  WOKDEK  ▼.  OAIJFOR- 
NIA  Fia  SYRUP  GO. 

Owner  of  trademark  seeking  to  enjoin  another  from  injuring  him  by 
false  representation  cannot  ask  aid  of  equity  where  he  is  guilty  of  ftaud 
or  misrepresentation  in  trademaik  whleh  he  sedn  to  protect. 

Approved  in  Channell  Chemical  Co.  v.  E.  W.  Hayden  Co.,  222  Fed. 
163,  following  rule;  United  States  ▼.  Seventy-Five  Boxes  of  Alleged 
Pepper.  198  Fed.  935,  holding  mixed  pepper  branded  as  "pure  pepper'' 
was  misbranded  within  meaning  of  Food  and  Drug  Act,  when  pure 
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pepper  in  ordinary  usage  referred  to  black  pepper  only ;  Memphis  Keeley 
Inst.  V.  Leslie  E.  Keeley  Co.,  166  Fed.  973,  16  L.  R.  A.  (N.  S.)  921.  84 

C.  C.  A.  112,  applying  rule  in  suit  to  enjoin  use  of  name  "Keeley"  in 
liquor  cure;  Moxie  Nerve  Food  Co.  v.  Modox  Co.,  162  Fed.  494,  497, 
500,  601j  506,  applying  rule  in  suit  to  enjoin  use  of  name  of  "Nerve 
Food";  Rushmore  v.  Saxon,  158  Fed.  510,  enjoining  use  by  competitor 
of  name  adopted  by  complainant  for  automobile  lamp;  Moxie  Nerve 
Food  Co.  v.  Holland,  141  Fed.  202,  203,  granting  preliminary  injunc- 
tion against  infringement  of  proprietary  medicine,  though  statements  on 
wrappers  as  to  medicinal  value  and  cures  are  extravagant;  Siegert  t. 
Gandolfi,  139  Fed.  921,  922,  923,  refusing  to  protect  manufacturer  of 
bitters  who  set  out  in  advertisements  certificates  of  experts  stating  that 
bitters  contained  no  harmful  ingredients,  when  in  fact  they  contained 
over  forty  per  cent  of  alcohol;  J.  W.  Epperson  &  Co.  v.  Bluthenthai, 
149  Ala.  132,  13  Ann.  Oa«.  882,  42  South.  865,  applying  rule  in  suit  to 
enjoin  infringement  of  trademark  for  whisky;  Levy  v.  Uri,  31  App. 

D.  C.  443,  denying  registration  to  false  and  misleading  trademark; 
Schuster  Co.  v.  Muller,  28  App.  D.  C.  415,  holding  trademark  properly 
registered ;  A.  N.  Chamberlain  Medicine  Co.  v.  H.  A.  Chamberlain  Medi- 
cine Co.,  43  Ind.  App.  217,  86  N.  E.  1027,  applying  rule  in  suit  for  in- 
fringement of  trademark  for  medicine;  Bonnie  &  Co.  v.  Bonnie  Bros., 
160  Ky.  494,  495,  169  S.  W.  873,  874,  enjoining  infringement  of  trade- 
mark for  whisky;  Regent  Shoe  Mfg.  Co.  v.  Haaker,  75  Neb.  432,  4 
L.  E.  A.  (N.  S.)  447,  106  N.  W.  598,  holding  evidence  sufficient  to  war- 
rant injunction  against  infringement  of  trade  name  for  shoes;  Newbro 
V.  Undeland,  69  Neb.  823,  96  N.  W.  635,  granting  injunction  against 

^  infringement  of  trademark  "Herpicide,"  though  owner  made  extrava- 
grant  statements  of  opinion  as  to  curative  power  of  preparation;  New 
York  etc.  Lubricant  Co,  v.  Young,  77  N.  J.  Eq.  323,  140  Am.  fit.  Rep. 
560,  77  Atl.  346,  applying  rule  in  suit  to  enjoin  infringement  of  trade- 
mark for  oil. 

Distinguished  in  United  States  Light  etc.  Co.  v.  United  States  Light 
etc.  Co.  of  New  York,  181  Fed.  186,  enjoining,  at  suit  of  foreign  corpo- 
ration, wrongful  use  of  its  name  by  domestic  corporation;  Von  Faber 
V.  Faber,  124  Fed.  613,  holding  plaintiff  entitled  to  injunction  restrain- 
ing defendant  from  so  using  his  name  Faber  as  to  mislead  public  as 
to  manufacture  of  pencils  so  labeled. 

Misrepresentation  of  quality  by  owner  of  trademark  as  depriving 
him  of  relief  for  infringement.    Note,  13  Ann.  Gas.  834. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oas.  1915B,  336. 

187  U.  a  640-^7,  47  !•.  Ed.  293,  23  Sup.  Ot.  175,  OHABWICK  ▼.  KEU^ET. 
A  State  statute  proyiding  for  paving  streets  at  cost  of  abutting  ownecs 
liTalid. 

Approved  in  Schulte  v.  Heman,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup. 
Ct.  852,  reaffirming  rule;  Louisville  etc.  B.  R.  Co.  v.  Barber  Asphalt 
XVin— 76 
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Pav.  Co.,  197  U.  S.  434,  49  L.  Ikt  822,  26  Sap.  €t.  466,  fact  that  only 
use  made  of  lot  abutting  on  street  improvement  is  for  railroad  right  of 
way  does  not  make  void  assessment  under  Ky,  Stats.,  §§  2833,  2834, 
for  paving  made  under  area  rule;  Kansas  City  v.  Qibson,  66  Kan.  603, 
72  Pac.  223,  upholding  Gen.  Stats.  1901,  §  740,  authorizing  assessments 
on  property  for  construction  of  sewer;  City  of  Shreveport  v.  Shreve- 
port  Traction  Co.,  134  La.  671,  64  South.  416,  holding  abutting  owner 
could  not  contest,  paving  assessment  on  ground  that  property  not  bene- 
fited; Lyon  V.  Mayor  etc.  of  Town  of  Hyattsville,  126  Md.  313,  316, 
Ann.  Gas.  1916E,  766,  93  Atl.  922,  923,  holding,  under  facts,  sewer  as- 
sessment coidd  not  be  enjoined  on  ground  not  made  in  plaintiff's  name 
or  notice  sent  her;  State  ex  rel.  Oliver  Iron  Mining  Co.  v.  Ely,  129 
Minn.  60,  Ann.  Gas.  1916B,  189,  161  N.  W.  648,  upholding  special  as- 
<iessment  by  front-foot  rule;  Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry. 
Co.,  240  Mo.  666,  144  S.  W.  1087,  upholding  ordinance  assessing  rail- 
road right  of  way  for  street  improvements;  O'Brien  v.  Schneider,  88 
Neb.  482,  129  N.  W.  1003,  statute  providing  for  apportionment  of  bene- 
fits of  drainage  system,  considered  and  upheld;  Ellison  v.  Lamonre,  30 
N.  D.  48,  161  N.  W.  989,  holding  sewer  assessment  not  void  because 
made  on  hearing  before  court;  Heavner  v.  Elkins,  69  W.  Va.  266,  267, 
Ajul  Gas.  1913A,  653,  62  L.  B.  A.  (N.  S.)  1035,  71  S.  E.  186,  uphold- 
ing street-paving  assessment  on  front-foot  basis  made  without  notice; 
McGarvey  v.  Swan,  17  Wyo.  168,  170,  96  Pac.  712,  713,  upholding  stat- 
ute providing  for  sewer  assessment  against  adjacent  land  according  to 
area. 

Validity  of  special  assessment  levied  by  front-foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Gas.  1913A,  656. 

Assessments  for  improvements  by  front-foot  rule.     Note,  28  L.  B.  A, 
(N.  8.)  1146.  1153,  1177. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  133  Am.  St.  Bep.  930. 

The  duty  of  condemning  State  legislation  as  void  cannot  be  imposed 
on  Supreme  Oourt  except  at  rait  of  parties  directly  and  certainly  affected 
thereby. 

Approved  in  Huff  v.  Bidwell,  180  Fed.  377,  103  C.  C.  A.  620,  hold- 
ing appellants  had  no  pecuniary  interest  to  raise  question  of  validity 
of  tax  statute. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  175,  179. 

Who  may  object  to  statute  as  containing  unconstitutional  discrimi- 
nation.   Note,  32  Ii.  B.  A.  (N.  S.)  955,  958. 

Estoppel  of  property  owner  to  attack  validity  of  special  assess- 
ment.   Note,  Ann.  Gas.  1916B,  757. 

The  conjectural  effect  upon  property  lights  of  abutting  owner,  of  ordi- 
nance confining  right  to  labor  on  street  improvement  to  resident  citiiens, 
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it  too  ramoto  to  bo  aymlUble  u  def enao  to  rait  to  onf orce  payment  of 
improvoiiMnt  Uibil 

Approved  in  Baeas  v.  Adler,  112  La.  816,  36  Sonth.  742,  following 
mle ;  Diver  ▼.  Keokak  Sav.  Bank,  126  Iowa,  699,  102  N.  W.  646,  prop- 
erty owner  who  made  no  objection  to  improvement  contract  till  after 
work  done  cannot  complain  of  provision  in  contract  as  to  what  laborers 
should  be  hired,  .where  it  did  not  increase  price';  Moody  v.  Spotomo, 
112  La.  1009,  36  South.  836,  question  of  benefit  vel  non  to  particular 
property  included  in  local  assessment  district  because  of  its  being  simi- 
larly situated  with  all  other  property  of  district  is  legislative  question. 

187  IT.  8.  547--653,  47  K  Ed.  296,  28  Sup.  Ot  206,  BfAMIiET  ▼.  PABX. 

Interpretation  placed  on  State  statute  by  Its  talgbett  court  is  binding 
on  Supreme  Oourt. 

Approved  in  In  re  Floyd  v.  Hayes,  226  Fed.  266,  following  rule; 
Town  of  Waterford  v.  Elson,  149  Fed.  96,  78  C.  C.  A.  676,  action  under 
Connecticut  statute  giving  right  of  action  against  town  for  injuries 
caused  by  defective  highway  survives  to  administrator. 

The  repugnancy  of  a  State  statute  to  the  Federal  Constitution  cannot 
be  invoked  in  sujiport  of  a  motion  to  set  aside  Judgment  as  void,  where 
invalidity  of  such  statute  would  have  been  available  to  defeat  valid  Judg- 
ment if  presented  to  State  court  as  defense  In  original  action. 

Cited  in  Manley  v.  Mayer,  68  Kan.  382,  75  Pac.  652,  upholding  Execu- 
tor's and  Administrator's  Act,  §  203,  authorizing  enforcement  of  con- 
tract obligation  of  nonresident  who  died  owning  realty  in  Kansas  by 
attachment  in  action  against  nonresident  executor. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  576. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
38,  40. 

187  U.  S.  553-^68,  47  L.  Ed.  290,  23  Bap.  Ot  216,  LONE  WOLF  ▼.  HTTOH- 
OOCK. 

Plenary  authority  over  the  tribal  relation  of  the  Indiana  has  always 
been  exercised  by  Congress,  and  the  power  has  always  been  deemed  a  politi- 
cal one,  not  subject  to  control  by  courts. 

Approved  in  Ex  parte  Dick,  141  Fed.  7,  72  C.  C.  A.  667,  following 
rule;  Choate  v.  Trapp,  224  U.  S.  671,  56  L.  Ed.  944,  32  Sup.  Ct.  566, 
holding-  non  taxation  provisions  as  to  Indian  allotted  lands  in  Curtis 
Act  gave  property  right  binding  on  State;  Tiger  v.  Western  Investment 
Co.,  221  U.  S.  311,  65  L.  Ed.  748,  31  Sup.  Ct.  578,  upholding  Act  of 
Congress  limiting  right  of  alienation  of  allotted  lands  of  Indians  on 
whom  citizenship  had  been  bestowed;  Conley  v.  Ballinger,  216  U.  S.  90, 
54  L.  Ed.  395,  30  Sup.  Ct.  224,  holding  United  States  could  dispose  of 
Indian  cemetery  excepted  from  grant  to  Indians ;  Fleming  v.  McCurtain, 
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215  U.  S.  65,  54  L.  Ed.  92,  30  Sup.  Ct.  16,  holding  grant  of  1S30  was 
to  Choctaw  Nation  as  snchi  and  not  in  trust  for  individuals  then  com- 
prising it;  In  re  Heff,  197  U.  S.  497,  498,  49  L.  Ed.  852,  853,  25  Sup. 
Ct.  506,  act  of  January  30,  1897,  penalizing  sale  of  liquor  to  Indian, 
to  whom  allotment  made,  does  not  apply  to  sale  within  a  State  to  allot- 
tee under  act  of  February  8,  1887;  United  States  v.  Rickert,  188  U.  S. 
439,  47  It.  Ed.  687,  23  Sup.  Ct.  481,  holding,  under  act  of  February, 
1887,  for  allotting  land  to  Indians  in  severalty,  United  States  holding  as 
trustee  has  sufficient  interest  to  restrain  collection  of  taxes  on  improve- 
ment; United  States  v.  Wightman,  230  Fed.  282,  holding  creation  of 
Indian  reservation  did  not  give  Indians  right  to  use  waters  thereon 
except  for  purposes  of  reservation;  United  States  v.  Myers,  206  Fed. 
393, 124  C.  C.  A.  269,  holding  by  cession  of  1892  to  United  SUtes  lands 
ceded  ceased  to  be  ''Indian  country"  subject  to  section  2148,  Rev.  Stats. ; 
McKee  v.  Henry,  201  Fedi  76,  119  C.  C.  A.  412,  holding  Congress  had 
power  to  make  laws  of  descent  in  Indian  Territory;  United  States  Ex- 
press Co.  V.  Friedman,  191  Fed  674,  112  C.  C.  A.  219,  and  Hosier  v. 
United  States,  198  Fed.  57,  58, 117  C.  C.  A.  162,  both  holding  guardian- 
ship over  Indians  not  affected  by  Oklahoma  Enabling  Act;  Hayes  v. 
Barringer,  168  Fed.  223,  93  C.  C.  A.  507,  holding  right  of  Chickasaw 
to  receive  allotment  was  not  devisable;  Ligon  v.  Johnston,  164  Fed. 
673,  90  C.  C.  A.  486,  holding  act  of  Congress  of  1906,  providing  for 
allotment  of  Choctaw  lands  was  conclusive  on  courts;  United  States  v. 
Moore,  161  Fed.  518,  88  C.  C.  A.  455,  holding  under  agreement  of  1883 
with  Indians  of  Columbia  reservation  and  act  of  Congress  ratifying  it, 
Indians  acquired  only  right  of  possession  and  use  in  allotted  lands; 
United  States  v.  Torrey  Cedar  Co.,  154  JPed.  266,  holding  terms  of  treaty 
controlled  right  of  allottee  Indian  to  cut  timber;  Parr  v.  United  States, 
153  Fed.  467,  holding  under  treaty  with  Umatillas  and  act  providing 
for  allotment,  surviving  husband  of  allottee  was  entitled  to  curtesy  in 
allotted  land;  Wadsworth  v.  Boysen,  148  Fed.  780,  78  C.  C.  A.  437, 
upholding  act  of  1905,  ratifying  and  amending  agreement  by  which 
Shoshone  Indians  ceded  to  be  disx)osed  of  for  their  benefit  by  govern- 
ment certain  lands  within  reservation;  HoUister  v.  United  States,  145 
Fed.  776,  76  C.  C.  A.  337,  upholding  act  of  1903,  conferring  jurisdic- 
tion on  Federal  District  Court  of  South  Dakota  to  try  prosecutions  for 
larceny  committed  by  any  person  on  Indian  reservation  in  State ;  United 
States  V.  Hitchcock,  26  App.  D.  C.  295,  holding  under  agreement  with 
Wichitas  and  act  of  Congress  Secretary  of  Interior  could  decide  right 
to  allotment;  Naganab  v.  Hitchcock,  25  App.  D.  C.  205,  holding  act  of 
1902  for  relief  of  Chippewas  was  not  reviewable  by  court;  Zevely  v. 
Weimer,  5  Ind.  Ter.  668,  82  S.  W.  948,  holding  right  to  Choctaw  Nation 
under  treaty  to  require  license  of  trader  not  taken  away  by  act  of  Con- 
gress forbidding  removal  from  Indian  Territory  of  any  person  lawfully 
in  possession  of  land  in  town  site;  State  ex  rel.  Baker  v.  Mountral 
County,  28  N.  D.  394, 149  N.  W.  122,  holding  Enabling  Act  relinquished 
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to  State  political  and  governmental  control  over  Indian  reservation 
except  aa  expressly  reserved;  Leahy  v.  Indian  Territory  Illuminating 
Oil  Co.,  39  Okl.  317,  135  Pac.  418,  holding  power  of  Congress  to 
provide  for  manner  of  payment  of  oil  and  gas  royalties  from  Indian 
lands  not  limited  by  terms  of  prior  lease  approved  by  Secretary  of 
Interior;  Williams  v.  Johnson,  32  Okl.  256,  122  Pac.  488,  holding  Con- 
gress had  power  to  abrogate  Indian  treaty;  Tarbrongh  v.  Spalding,  31 
Okl.  810,  123  Pac.  845,  holding  Congress  had  power  to  make  enrollment 
records  of  civilized  tribes  conclusive  evidence  as  to  age  of  allottees; 
Ross  V.  Wright,  29  Okl.  193,  116  Pac.  952,  holding  aet  of  Congress  as 
to  Cherokee  allotments  controlled  statute  of  Nation  as  to  location  of 
claims;  Gleason  v.  Wood,  28  Okl.  507,  509,  114  Pac.  705,  706,  holding 
act  of  Congress  removing  restrictions  on  alienation  subjected  allotted 
lands  to  taxation;  State  v.  Morrin,  136  Wis.  556,  117  N.  W.  1007,  hom- 
ing treaty  provision  as  to  right  of  Indians  to  hunt  on  ceded  lands  was 
abrogated  by  act  of  Congress. 

Distinguished  in  United  States  v.  Mille  Lac  Band  of  Chippewa  In- 
dians, 229  U.  S.  510,  57  L.  Ed.  1306,  33  Sup.  Ct.  811,  holding  Chippewa 
lands  held  in  trust  under  treaty  of  1889  were  disposed  of  under  un- 
authorized resolution  of  Congress  and  Indians  were  entitled  to  dam- 
ages; Leecy  v.  United  States,  190  Fed.  292,  111  C.  C.  A.  254,  holding 
Secretary  of  Interior  could  not  withdraw  lands  allotted  to  Indians  as 
additional  allotment,  on  ground  that  such  land  had  been  reserved  as 
sawmill  site. 

Congress  has  power  to  abrogate  Indian  treaty. 

Approved  in  Morris  v.  Bean,  146  Fed.  432,  subsequent  statute  pre- 
vails over  conflicting  Indian  treaty. 

187  IT.  8.  66&-585,  47  L.  Ed.  307,  23  Sup.  Ct.  178,  TELUTBIDE  POWIS 
TSAKSMISSION  CO.  ▼.  BIO  OBANDfi  W.  B.  CO. 

Bights  claimed  under  Fourteenth  Amendment  cannot  be  raised  on  peti- 
tion for  writ  of  error. 

Approved  in  Onondaga  Nation  v.  Thacher,  189  U.  S.  311,  47  L.  Ed, 
8ii8,  23  Sup.  Ct.  638,  holding  Supreme  Court  cannot  review  judgmentf 
where  no  claim  of  Federal  right  was  called  to  attention  of  State  court 
in  any  way. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
39,  53. 

Decision  of  State  court  determining  meaning  and  effect  of  local  stat- 
utes relating  to  foreign  corporations  is  not  reviewable  by  Supreme  Court. 

Approved  in  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  582,  61  L.  Ed. 
327,  27  Sup.  Ct.  780,  dismissing  for  want  of  jurisdiction;  St.  Louis  etc. 
Hy.  Co.  V.  Neal,  83  Ark.  599,  98  S.  W.  963,  holding  where  cause  removed 
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to  Federal  court  was  remanded,  order  of  remand  eonld  not  be  reviewed 
on  aiHpeal  to  Supreme  Court  of  State. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  681,  687,  641,  543. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Oas.  248. 

187  IT.  S.  586-506,  47  L.  Ed.  314,  23  Sap.  Ct.  196,  AYBE8  ▼.  POIiSDOBFES. 

Plaintiff  suing  out  writ  ftom  Circuit  Court  of  Ajrpeals  to  Circuit  Court, 
and  defeated  there,  cannot  obtain  second  writ  of  error  from  Supreme  Court. 
Approved  in  Spreckels  Sugar  Ref.  Co.  v.  McClain,  192  U.  S.  408,  48 
Ii.  Ed.  499,  24  Sup.  Ct.  379,  holding  where  plaintiff  elects  to  go  to  Cir- 
cuit Court  of  Appeals  for  review  he  cannot  if  unsuccessful  prosecute 
writ  of  error  to  Supreme  Court. 

Where  jurisdiction  of  Circuit  Court  is  Invoked  on  ground  of  diversity 
of  citizenship,  and  question  arises  under  section  5  of  Act  of  1891,  during 
proceedings,  if  case  taken  to  Circuit  Court  of  Appeals,  decision  of  that 
court  is  final. 

Approved  in  Wirgman  v.  Persons,  196  U.  S.  637,  49  L.  Ed.  629,  25 
Sup.  Ct.  795,  and  Weber  Bros.  v.  Grand  Lodge  of  Kentucky,  171  Fed. 
840,  841,  96  C.  C.  A.  410,  both  following  rule;  Stevenson  v.  Fain,  195 
U.  S.  170,  49  L.  Ed.  144,  25  Sup.  Ct.  6,  jurisdiction  of  Circuit  Court 
between  diverse  citizens  claiming  under  grants  from  different  States 
\  depends  entirely  on  diversity  of  citizenship  within  rule  in  such  cases 
making  final  decision  of  Circuit  Court  of  Appeals;  Weber  v.  Grand 
Lodge  of  Kentucky,  171  Fed.  839,  96  C.  C.  A.  410,  denying  petition  to 
certify  question  of  jurisdiction;  St.  Louis  Cotton  Compress  Co,  v.  Ameri- 
can Cotton  Co.,  125  Fed.  202,  60  C.  C.  A.  80,  holding  Supreme  Court 
has  jurisdiction  to  review  judgment  of  Circuit  Court  dismissing  suit  on 
ground  of  inadequate  summons. 

Certiorari  to  Circuit  Court  of  Appeals  will  not  be  granted  on  petition 
filed  two  years  after  Judgment  rendered. 

Approved  in  Benin  v.  Gulf  Co.,  198  U.  S.  118,  49  L.  Ed.  972,  25  Sup. 
Ct.  608,  following  rule;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  532,  48 
L.  Ed.  291,  24  Sup.  Ct.  176,  holding  certiorari  will  not  be  granted  on 
petition  one  year  and  a  half  after  judgment  rendered. 

187  tr.  S.  69e-606,  47  L.  Ed.  318,  23  Sup.  Ct.  200,  PAGE  ▼.  EDMXmDS. 
Instance  of  revisory  petition  to  Circuit  Court  of  Appeals. 
Approved  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109, 
holding  appeal  lies  from  order  made  upon  separable  issue  arising  be- 
tween interveners  in  proceedings  to  marshal  assets  in  baiikruptcy  court. 

Bankruptcy  Act  respects  State  eoLemptions. 
Approved  in  Eaton  v.  Boston  etc.  Trust  Co.,  240  TJ.  8.  429,  60  L.  Ed. 
725,  36  Sup.  Ct.  392,  holding  trust  fund  with  income  payable  to  benefi- 
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eiary  free  from  creditors  did  not  pass  to  trastee  in  bankraptcy,  it 
being  exempt  under  State  law;  In  re  Sullivan,  148  Fed.  816,  78  C.  C.  A. 
505,  corn  standing  in  field  on  homestead  of  bankrupt  which  had  fully 
matured  at  date  of  bankruptcy  is  not  exempt  under  Iowa  homestead 
exemption  laws. 

Seat  In  stock  ezcbange  is  property  of  bankrupt  wliich  passes  to  trus- 
tee in  bankruptcy. 

Approved  in  O'Dell  y.  Boyden,  150  Fed.  736,  10  Ann.  Gas.  239,  80 
C.  C.  A.  397,  and  In  re  Hurlbutt  &  Co.,  135  Fed.  506,  68  C.  C.  A.  216, 
both  following  rule ;  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598, 
36  Sup.  Ct.  267,  holding  membership  in  chamber  of  commerce  was  sub- 
ject  to  taxation;  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  869,  holding 
bankrupt  had  interest  in  trust  fund  which  was  vested  remainder  and 
which  passed  to  trustee;  Strub  v.  Gamble,  221  Fed.  254, 137  C.  C.  A.  258, 
holding  stock  of  liquors  passed  to  trustee,  though  it  was  claimed  under 
State  law  that  trustee  could  not  dispose  of  it;  In  re  Myers- Wolf  Mfg. 
Co.,  205  Fed.  291, 123  C.  C.  A.  441,  holding  patents  and  applications  there- 
for passed  to  trustee;  In  re  Gregory,  174  Fed.  631,  27  L.  B.  A.  (N.  S.) 
618,  98  C.  C.  A.  383,  holding  proceeds  of  sale  of  seat  on  stock  exchange 
passed  to  trustee ;  Gould  v.  New  York  Life  Ins.  Co.,  132  Fed.  929,  under 
Bankruptcy  Act  1898,  §  70a,  life  policy  which  has  no  surrender  value 
but  which  has  cash  value  and  is  payable  to  bankrupt's  personal  repre- 
sentatives, vests  in  trustee;  In  re  Neimann,  124  Fed.  739,  holding  cer- 
tificate of  membership  in  Milwaukee  chamber  of  commerce  is  property 
which  passes  to  trustee  in  bankruptcy;  Zell  v.  Baltimore  Stock  Ex- 
change, 102  Md.  495,  4  L.  B.  A.  (N.  8.)  435,  62  Atl.  810,  where  con- 
stitution of  stock  exchange  provided  that  exchange  could  sell  seat  to 
pay  member's  debts  to  other  members  to  exclusion  of  general  creditors, 
one  furnishing  money  for  seat  taken  in  partner's  debts  could  enjoin 
sale  to  pay  partner's  debts  to  other  members;  In  re  Personal  Property 
fax,  124  Minn.  401,  Ann.  Gas.  19160,  538,  50  L.  R.  A.  (N.  S.)  255,  145 
N.  W.  109,  holding  membership  in  board  of  trade  was  property  subject 
to  taxation;  Matter  of  Hellman,  174  N.  T.  257,  95  Am.  St.  Rep.  583, 
66  N.  £.  810,  holding  seat  in  stock  exchange  is  property  which  passes 
to  receiver  or  assignee  in  bankruptcy. 

Distinguished  in  Baltimore  City  v.  Johnson,  96  Md.  738,  54  Atl.  646, 
holding  seat  in  stock  exchange  not  ''property"  so  as  to  be  subject  of 
taxation. 

Membership  or  seat  in  stock  or  produce  exchange  as  assets  in  bank- 
ruptcy.   Note,  10  Ann.  Gas.  243,  244. 

Seat,  or  funds  derived  from  transactions  on  exchange,  as  assets  in 
bankruptcy.    Note,  27  L.  R.  A.  (N.  S.)  614,  615. 

187  IT.  S.  606^11,  47  L.  Ed.  323,  23  Sup.  Ct.  168,  OTIS  ▼.  PABKEB. 

Laws  apparently  excessive  to  Individual  Judge  are  not  necessarily  void. 

Approved  in  United  States  Express  Co.  v.  State,  164  Ind.  212,  73 

N.  E.  107,  upholding  statute  requiring  express  companies  to   delivef 
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packages  to  consignee  within  limits  of  cities  having  specified  popula- 
tion; State  V.  Ramseyer,  73  N.  H.  40,  68  Atl.  963,  holding  void  Anti- 
trading  Stamp  Act  of  1899. 

Provision  of  California  Oonstitntion  that  contracts  for  sales  of  stock 
on  margin  or  for  fntnre  delivery  shall  be  void  and  money  paid  thereon 
may  be  recovered  is  not  void  nnder  Fonrteenth  Amendment  in  so  far  as 
relating  to  sales  on  margin. 

Approved  in  Rasp  v.  Van  Deman  ft  Lewis  Co.,  240  U.  S.  366,  368, 
60  L.  Ed.  690,  691,  36  Snp.  Ct.  378,  and  Tanner  v.  Little,  240  U.  S.  382, 
60  L.  Ed.  701,  36  Snp.  Ct.  383,  both  upholding  statute  taxing  privilege 
of  using  profit-sharing  coupons  and  trading  stamps;  Truax  v.  Raich, 
239  U.  S.  42,  60  L.  Ed.  186,  36  Sup.  Ct.  11,  holding  void  statute  limit- 
ing right  to  employ  aliens ;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S. 
201,  202,  57  L.  Ed.  187,  188,  33  Sup.  Ct.  44,  upholding  statute  prohibit- 
ing sale  of  malt  liquors;  Central  Lumber  Co.  v.  South  Dakota,  226 
U.  S.  162,  57  L.  Ed.  170,  33  Sup.  Ct.  66,  upholding  statute  prohibiting 
dealers  in  commodity  in  general  use  from  lowering  prices  in  any  com- 
munity for  purpose  of  destroying  competition;  Engcl  v.  CMalley,  219 
U.  S.  139,  55  L.  Ed.  187,  31  Sup.  Ct.  190,  upholding  New  York  Private 
Banking  Act;  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  366, 
64  If.  Ed.  519,  30  Sup.  Ct.  301,  upholding  ordinance  prohibiting  burial 
of  dead  in  city ;  New  York  v.  Reardcm,  204  U.  S.  158,  9  Ann.  Gas.  786, 
51  L.  Ed.  421,  27  Sup.  Ct.  188,  upholding  tax  on  stock  transfers  based 
on  par  value;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  411,  50  L.  Ed. 
250,  26  Sup.  Ct.  66,  upholding  Iowa  act  making  it  unlawful  for  insur- 
ance companies  or  their  employees  to  make  agreement  relative  to  rates, 
commissions  or  manner  of  conducting  business;  Ah  Sin  v.  Wittman, 
198  U.  S.  506,  49  L.  Ed.  1145,  25  Sup.  Ct.  756,  upholding  San  Francisco 
ordinance  making  it  unlawful  to  visit  barricaded  house  or  room  where 
gambling  devices  exhibited,  though  Chinese  discriminated  against  in  its 
enforcement;  Nolen  v.  Riechman,  225  Fed.  821,  upholding  statute  re- 
quiring surety  bonds  of  common  carriers  by  automobile;  Wiseman  v. 
Tanner,  221  Fed.  699,  709,  upholding  statute  prohibiting  taking  of  fees 
Sy  employment  agencies;  Mutual  Film  Co.  v.  Industrial  Commission, 
215  Fed.  141,  upholding  statute  providing  for  censorship  of  moving- 
picture  films;  Curtice  Bros.  Co.  v.  Barnard,  209  Fed.  593,  126  C.  C.  A. 
411,  upholding  rule  of  board  of  health  prohibiting  use  of  ben7X>ate  of 
soda  as  food  adulterant;  Denver  etc.  R.  Co.  v.  Wagner,  167  Fed.  81, 
92  C.  C.  A.  527,  statute  requiring  notice  to  be  given  and  suit  commenced 
for  personal  injuries  within  limited  time  in  court  of  territory  held  valid 
as  to  time  for  notice  and  suit;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co., 
157  Fed.  579,  upholding  Arkansas  statute  prohibiting  dealing  in  futures ; 
Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  525,  526,  534, 
543,  8  Ann.  Oas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  of  1906, 
regulating  racing  of  running  horses;  In  re  Finley,  1  Cal.  App.  211,  81 
Pac.  1046,  upholding  Penal  Code,  §  246,  imposing  death  penalty  on 
life  convict  making  aggravated  assault;  Young  v.  Lemieux,  79  Conn. 
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441,  129  Am.  St  Rep.  193,  8  Ann.  Oas.  452,  20  L.  R.  A.  (N.  8.)  160, 

65  Atl.  439,  upholdii^  statnte  requiring  public  notice  of  sale  of  stocks 
of  goods  in  bnlk;  State  v.  Wickenhoefer,  6  Penne.  (Del.)  136,  64  Atl. 
279,  upholding  statute  providing  for  licensing  persons  to  make  small 
loans  at  interest  in  excess  of  legal  rate;  District  of  Columbia  v.  Kraft, 
35  App.  D.  C.  265,  80  L.  R.  A.  (N.  8.)  957;  upholding  statute  prohibit- 
ing business  of  conducting  gift  enterprise;  Ex  parte  Taylor,  68  Fla.  74, 

66  South.  296,  statute  regulating  investment  companies  considered  and 
upheld;  Sopher  ▼.  State,  169  Ind.  203,  14  Ann.  Oaa.  27,  14  L.  R.  A. 
(N.  8.)  172,  81  K  E.  922,  upholdii^  statute  of  1875  regulating  and 
licensing  sale  of  intoxicants,  and  supplements  thereto;  State  v.  Fair- 
mont Creamery  Co.,  153  Iowa,  713,  42  L.  R.  A.  (N.  8.)  821,  133  N.  W. 
900,  upholding  statute  prohibiting  buyers  of  farm  produce  from  dis- 
criminating between  localities  in  prices ;  McQuire  v.  Chicago  etc.  R.  Co., 
131  Iowa,  372,  33  L  R.  A.  (N.  8.)  706, 108  K.  W.  913,  upholding  statute 
abrogating  fellow-servant  rule  as  to  railroads;  State  v.  Durein,  70  Kan. 
32,  80  Pac.  993,  upholding  statute  prohibiting  sale  and  manufaeture 
of  liquor  except  for  medicinal  and  scientific  purposes;  Commonwealth 
V.  Strauss,  191  Mass.  553,  78  N.  E.  138,  upholding  statute  providing 
that  no  one  doing  business  in  State  shall  make  it  condition  of  sale  of 
goods  that  purchaser  shall  not  deal  in  those  of  any  other  person ;  State 
ex  rel.  Young  v.  Standard  Oil  Co.,  Ill  Minn.  98,  100,  126  N.  W.  530, 
531,  upholding  statute  prohibiting  discrimination  in  prices  charged  for 
petroleum  or  its  products;  State  v.  Brodman,  228  Mo.  40,  41,  137  Am. 
St.  Rep.  613,  128  S.  W.  181,  upholding  statute  prohibiting  sales  for 
future  delivery  without  written  stamped  memoranda ;  Freadrich  v.  State, 
89  Neb.  348,  34  L  R.  A.  (N.  8.)  660,  131  N.  W.  620,  statute  classifying 
persons  selling  certain  foods  in  packages  and  requiring  package  to  be 
labeled  with  net  weight  by  certain  classes,  considered  and  upheld; 
People  V.  Charles  Schweinler  Press,  214  N.  Y.  407,  Ann.  Oas.  1916D, 
1059,  108  N.  E.  642,  upholding  statute  prohibiting  night  work  for 
women;  People  v.  Rosenheimer,  209  N.  Y.  121,  Ann.  Oas.  1915A,  161, 
46  L.  R.  A.  (N.  8.)  977,  102  N.  E.  532,  upholding  statute  requiring 
under  penalty,  person  driving  automobile,  and  knowing  injury  to  result 
on  highway  by  his  negligence,  to  give  name,  residence,  etc.;  People  v. 
Reardon,  184  N.  Y.  443,  112  Am.  St.  Rep.  684,  77  N.  W.  973,  upholding 
act  of  1905  imjwsing  tax  on  transfers  of  corporate  stock;  People  v. 
Lochner,  177  N.  Y.  149,  69  N.  E.  374,  upholding  Laws  1897,  p.  485, 
limiting  employment  in  bakeries  to  sixty  hours  per  week  and  ten  hours 
per  day;  Glenn  v.  Southern  Express  Co.,  170  N.  C.  295,  87  S.  E.  141, 
upholding  and  construing  statute  regulating  sale  of  liquors ;  McCord  v. 
State,  2  Okl.  Cr.  221,  101  Pac.  282,  holding  statute  prohibiting  liquor 
traffic  did  not  attach  to  interstate  shipment  till  delivered,  and  was 
valid ;  State  v.  Bunting,  71  Or.  270,  Ann.  Oas.  19160,  1003,  130  Pac.  735, 
upholding  statute  limiting  hours  of  labor  in  mills  and  factories;  Rose 
V.  Harllee,  69  S.  C.  527,  48  S.  E.  543,  upholding  Civ.  Code,  1902,  §  3002, 
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making  chattel  mortgages  void  unless  mortgaged  property  be  described 
in  writing  or  typewriting,  but  not  printed,  on  face  of  mortgage;  John- 
son V.  Spartan  Mills,  68  S.  C.  357,  361,  47  S.  E.  702,  703,  upholding 
Code  1902,  §  2719,  2720,  making  it  unlawful  to  pay  wages  in  evidence 
of  debt  payable  other  than  in  lawful  money,  but  exempting  therefrom 
agiicultural  contracts;  Motlow  v.  State,  125  Tenn.  582,  584,  587,  591, 
145  S.  W.  186,  187,  188,  189,  upholding  statute  putting  manufacturers 
of  intoxicating  liquors  in  separate  class  and:  forbidding  them  from 
making  any  liquor  except  alcohol  of  certain  proof;  State  v.  Haskell, 
84  Vt.  439,  34  L.  R.  A.  (N.  S.)  286,  79  Atl.  856,  upholding  statute  pro- 
fiibiting  mills  from  depositing  refuse  in  streams;  State  v.  Pitney,  79 
Wash.  614,  Ann.  Gas.  1916A,  209,  140  Pac.  920,  uphdlding  statute  pro- 
hibiting use  of  trading  stamps ;  Pennell  \ .  State,  141  Wis.  40,  123  N.  W. 
116,  upholding  statute  prohibiting  sale  of  malt  liquor,  though  nonintoxi- 
cant ;  dissenting  opinion  in  Lochner  v.  New  York,  198  U.  S.  75,  49  L.  Ed. 
949,  25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of  1897,  limit- 
ing hours  of  labor  in  bakeries;  dissenting  opinion  in  Wright  v.  Hart, 
182  N.  Y.  350,  2  L.  R.  A.  (N.  S.)  S38,  75  N.  E.  411,  majority  holding 
void  act  regulating  sales  of  stocks  of  merchandise  in  bulk. 

Rights  and  duties  inter  se  of  stock  broker  and  customs.    Note, 
Ann.  Oafl.  1915B,  919,  920. 

•  Miscellaneous.  Cited  in  Thomas  v.  State  of  Kansas,  205  U.  S.  536, 
51  L.  Ed.  919,  27  Sup.  Ct.  789,  dismissing  for  want  of  jurisdiction. 

187  U.  &  611-617,  47  L.  Ed.  328,  23  Sup.  Ct.  206,  DIAMOND  GLUE  CO.  Y. 
UNITED  STATES  OLUE  CO. 

Contract  made  outside  State  by  foreign  corporation  for  work  to  be 
performed  in  State  is  not  contract  in  Interstate  commerce,  and  is  subject 
to  laws  of  State  relating  to  foreign  corporations  doing  business  therein. 

Approved  in  Loomis  v.  People's  Const.  Co.,  211  Fed.  457,  458,  128 
C.  C.  A.  125,  contract  by  foreign  corporation  for  manufacture  of  sewer- 
pipe  in  State  held  not  to  be  transaction  in  interstate  commerce ;  Thomas 
V.  Birmingham  Ry.  Light  etc.  Co.,  195  Fed.  343,  holding  contract  with 
foreign  corporation  which  required  it  to  do  business  in  State  was  void 
under  statute  requiring  compliance  with  laws  regulating  foreign  cor- 
porations; In  re  Conecuh  Pine  Lumber  &  Mfg.  Co.,  180  Fed.  251,  252, 
hohling  contract  made  in  State  for  purchase,  sale  and  delivery  there 
of  lumber  to  foreign  corporation  did  not  constitute  interstate  com- 
merce; Cyclone  Min.  Co.  v.  Baker  Light  etc.  Co.,  165  Fed.  1000,  holding 
foreign  corporation  doing  business  in  State  without  complying  with  laws 
could  not  sue  on  contract  in  Federal  court;  Dunlop  v.  Mercer,  156  Fed. 
554,  86  C.  C.  A.  435,  holding  action  was  maintainable  in  bankruptcy 
court  on  contract  of  foreign  corporation,  not  declared  void  by  stat- 
ute, but  on  which  no  suit  lay  in  State  court;  Pittsburgh  Const.  Co. 
v.  West  Side  Belt  R.  Co.,  154  Fed.  931,  11  L.  R.  A.  (N.  S.)  1145,  83 
C.   C.   A.  501,  holding  void  contract  of  foreign  corporation  made  in 
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State  without  complying  with  statutes ;  Kirven  v.  Virginia  etc.  Chemical 
Co.,  145  Fed.  293,  76  C.  C.  A.  172,  7  Ajul  Oaa  219,  where  foreign  cor- 
poration sold  and  shipped  goods  to  resident  of  South  Carolina  on 
order  by  agent  subject  to  its  approval,  who  took  note  payable ^n  South 
Carolina,  noncompliance  with  statute  no  bar  to  recovery;  Brunner  v. 
Mobile-Gulfport  Lumber  Co.,  188  Ala.  254,  66  South,  439,  holding  pur- 
chase by  foreign  corporation  of  lumber  in  State  to  be  loaded  on  vessel 
for  foreign  shipment  was  not  interstate  commerce;  Alabama  Western 
R.  Co.  V.  Talley-Bates  Const.  Co.,  162  Ala.  408,  50  South.  344,  holding 
contract  of  foreign  corporation  made  outside  State  to  build  railroad  in 
State  not  enforceable ;  Ulmer  v.  First  Nat.  Bank,  61  Fla.  467,  55  South. 
407,  holding  where  note  received  by  agent  on  agreement  to  purchase 
stock  in  foreign  corporation  which  had  not  complied  with  statutes, 
note  was  unenforceable;  United  Shoe  Mach.  Co.  v.  La  Chapelle,  212 
Mass.  484,  Ann.  Cafl.  1918D,  715,  99  N.  E.  293,  contract,  by  one  having 
monopoly  in  shoe  machinery,. with  inventor  that  he  shall  assign  to  it  all 
inventions  for  ten  years  after  end  of  his  employment,  held  void  as  in 
aid  of  monopoly  of  interstate  commerce;  S.  S.  White  Dental  Mfg.  Co.  v. 
Commonwealth,  212  Mass.  49,  Ann.  Oaa.  19130,  805^  98  N.  E.  1063,  up- 
holding statute  imposing  tax  on  foreign  corporation  based  on  author- 
ized capital ;  Thomas  Mfg.  Co.  v.  Knapp,  101  Minn.  434,  112  N.  W.  990, 
contract  with  distributing  agent  for  sale  of  goods  in  State  considered 
and  held  to  constitute  interstate  commerce;  United  Shoe  Machinery 
Co.  V.  Ramlose,  210  Mo.  655,  109  S.  W.  574,  holding  lease  by  foreign 
corporation  not  compljdng  with  laws  of  machinery  to  be  used  in  State, 
was  unenforceable;  Hirschfeld  v.  McCullach,  64  Or.  513,  127  Pac.  545, 
holding  sale  of  branch  of  business  and  goodwill  in  State  by  foreign 
corporation  was  unenforceable  without  compliance  with  statute;  Inter- 
state Amusement  Co.  v.  Albert,  128  Tenn  431,  161  S.  W.  492,  holding 
making  of  booking  contracts  for  actors  by  agents  in  State  by  foreign 
corporation  was  doing  business  in  State  within  meaning  of  statutes; 
Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152  Wis.  666, 140  N.  W.  300, 
holding  regulation  requiring  additional  domestic  service  of  interstate  rail- 
road was  not  void  as  affecting  interstate  commerce;  Independent  Tug 
Line  v.  Lake  Superior  Lumber  etc.  Co.,  146  Wis.  123,  127,  131  N.  W., 
409,  411,  statute  requiring  foreign  corporations  to  file  articles  before* 
doing  business  in  State  is  valid  and  applies  to  towing  company  opera- 
ting on  Lake  Superior  between  two  points  in  State;  (Jould  Land  etc. 
Co.  V.  Rocky  Mountain  etc.  Tel.  Co.,  17  Wyo.  525,  101  Pac.  942,  holding 
contract  of  foreign  corporation  for  transmission  of  tel^hone  message 
could  not  be  made  basis  of  actions  without  compliance  with  statutes; 
Federal  Const.  Co.  v.  Park  Imp.  Co.,  166  Fed.  129,  166  C.  C.  A,  128, 
and  State  v.  S.  P.  Pond  Co.,  135  Mo.  App.  86,  115  S.  W.  506,  both 
arguendo. 

Distinguished  in  Atlas  Engine  Works  v.  Parkinson,  161  Fed.  229, 
contract  with  agent  for  sale  in  State  held  to  constitute  interstate  com- 
merce; Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  151  Fed.  874, 
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877,  and  Vitagraph  Co.  ▼.  Twentieth  Century  Optiseope  Co.,  167  Fed. 
699,  both  holding  suit  maintainable  in  Federal  oonrt  on  contract  of 
foreign  corporation  not  declared  void  by  statute,  but  on  which  no  suit 
lay  in  State  court;  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  12,  84  C.  C.  A.  167,  holding  factorage  contracts  of  foreign 
corporations  were  in  interstate  conunerce;  Iowa  etc.  Min.  Co.  v.  United 
States  etc.  Guaranty  Co.,  146  Fed.  441,  where  foreign  corporation  was 
acting  as  corporation  in  Iowa  at  time  it  made  contract  sued  on  with 
defendant,  it  was  no  defense  that  it  had  not  complied  with  statute 
regulating  foreign  corporations ;  Belle  City  etc.  Co.  v.  Frizzell,  11  Idaho, 
9,  81  Pac.  60,  holding  facts  showing  traffic  was  interstate  business  and 
not  ''doing  business''  within  statute  regrulating  foreign  corporations; 
Mergenthaler  Linotype  Co.  v.  Hays,  182  Mo.  App.  129,  168  S.  W.  243, 
holding  mere  ownership  of  personal  property  in  State  not  forbidden  by 
statutes  relating  to  foreign  corporations;  Flint  A  Wailing  Mfg.  Co. 
V.  McDonald,  21  S.  D.  531,  ISO  Am.  St  Bep.  735,  14  L.  B.  A.  (N.  S.) 
673,  114  N.  W.  687,  holding  sale  of  water-tank  by  foreign  corporation 
to  one  erecting  waterworks  in  State  was  interstate  commerce. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 

with  domestic  statutes.    Note,  2  Ann.  Caa.  68. 
What  constitutes  doing  business  in  State  by  foreign  corporations. 

Note,  2  Ann.  Caa.  310. 

Statute  enacted  prior  to  making  of  contract  to  4o  business  In  State, 
but  not  going  Into  effect  till  thereafter,  requiring  foreign  corporationa  to 
pay  certain  fees  for  doing  business  in  State  does  not  impair  obligation  of 
such  contract. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  425,  Ann. 
Oas.  1916B,  691.  59  L.  Ed.  655.  35  Sup.  Ct.  328,  construing  amendment 
of  July  29,  1906,  to  section  16  of  Act  to  Regulate  Commerce  as  to  ex- 
tension of  time  to  invoke  action  of  commission  on  claims;  Nelson  v. 
Bank  of  Fergus  County,  157  Fed.  167, 13  Ann.  Oaa.  811.  84  C.  C.  A.  609, 
holding  statute  making  directors  liable  for  debts  of  corporation  on  fail- 
ure to  file  report  of  capital  and  debts  was  valid  and  made  directors 
liable  for  debts  incurred  before  its  passage;  Sexton  v.  Newark  District 
Telegraph  Co.,  84  N.  J.  L.  97,  86  Atl.  456,  3  N.  C.  C.  A.  580,  holding 
supplement  to  Employers'  Liability  statute  to  go  into  effect  at  future 
date  bad  potential  existence  from  date  of  enactment  and  put  em^^oyers 
and  employees  on  notice  of  presumption  of  continuance  of  employment 
provided  for  Jherein;  American  Copying  Co.  v.  Eureka  Bazaar,  20 
S.  D.  537,  9  L.  R.  A.  (N.  S.)  1176,  108  N.  W.  19,  holding  right  of  action 
on  contract  of  foreign  corporation  lost  by  failure  to  comply  with  stat- 
ute before  making  contract. 

That  the  operation  of  a  statute  tends  to  interfere  with  interstate  com- 
merce is  not  enough  to  invalidate  it. 

Approved  in  Anglo-American  Prov.  Co.  v.  Davis  etc,  Co.  (No.  1), 
191  U.  S.  376,  48  L.  Ed.  228,  24  Sup.  Ct.  93,  upholding  N.  Y.  Code  Civ. 
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Proc,  §  1780,  prohibiting  suits  by  one  foreign  corporation  against  an- 
other except  where  cause  arose  within  the  State. 

Statiite  fixing  conditions  of  doing  1>iuin688  in  State  by  foreign  corpo- 
rations and  partnexibipa  is  separaUe,  and  valid  as  to  corporations. 

Approved  in  Hyde  v.  Southern  Ry.  Co.,  31  App.  D.  C.  471,  holding 
Employers'  Liabilty  Act  of  1906  was  not  unconstitutional  as  to  inter- 
state carriers  because  void  as  to  intrastate  carriers;  State  ex  rel.  Young 
V.  Standard  Oil  Co.,  Ill  Minn.  104,  126  N.  W.  632,  holding  statute 
prohibiting  discrimination  in  sales  of  petroleum  and  its  products  was 
not  void,  because  including  articles  not  subject  to  classification,  in  other 
respects. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  S9. 

Enforceability  in  Federal  court,  or  court  of  another  State,  of  con- 
tract of  foreign  corporation  not  complying  with  conditions  of 
doing  business.    Note,  26  L.  R.  A.  (N.  S.)  1001. 

Miscellaneous.  Cited  in  United  States  Rubber  Ca  v.  Butler  Bros. 
Shoe  Co.,  132  Fed.  398,  foreign  corporation  must  comply  with  laws  of 
State  regulating  its  admission  to  State  to  do  business.  f 

187  V.  8.  617-621,  47  L.  Ed.  338,  23  Sup.  Ot  214,  HANLET  ▼.  KAK8A8 
CITY  SOUTHEBN  BY.  CO. 

Transportation  for  others  is  commerce  irrespective  of  owner's  purpose 
concerning  the  goods. 

Approved  in  Lottery  Case,  188  U.  S.  352,  47  L.  Ed.  600,  23  Sup.  Ct. 
325,  holding  carriage  of  lottery  tickets  between  States  by  interstate 
express  company  is  interstate  commerce. 

Distinguished  in  United  States  v.  Whelpley,  125  Fed-  617,  holding 
'  act  March  2, 1895,  prohibiting  carriage  of  lottery  tickets  from  one  State 
into    another    does    not    prohibit    carriage    thereof   into    district   of 
Columbia. 

The  transportation  of  goods  from  one  point  in  a  State  to  another  point 
in  that  State  over  line  passing  through  another  State  is  interstate  com- 
merce, and  State  cannot  fix  rates  therefor.  The  power  to  regulate  cannot 
be  split  up;  the  rate  must  be  fixed  by  one  antibority. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  715,  following 
rule;  Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  230,  58  L.  Ed.  160, 
29  Sup.  Ct.  67,  holding  bill  in  Federal  court  to  enjoin  State  commission 
from  enforcing  rates  as  confiscatory  was  not  suit  against  State;  Wil- 
mington Transp.  Co.  v.  Railroad  Commission,  236  U.  S.  156,  69  L.  Ed* 
517,  35  Sup.  Ct.  276,  holding  State  could  fix  rates  between  points 
in  State  where  part  of  journey  was  over  high  seas,  in  absence  of  ac- 
tion by  Congress ;  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Oas.  IOI6A9 
18,  48  L.  R.  A.  (N.  S.)  1151.  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding 
rates  fixed  by  Minnesota  void  in  part;  In  re  Arkansas  Rate  Cases,  187' 
Fed.  302,  enjoining  Arkansas  two  cents  fare  law  as  confiscatory;  In 


187  U.  S.  617-621      NOTES  ON  U.  S.  REPORTS.  1214 

re  Arkansas  Railroad  Rates,  168  Fed.  730,  enjoining  rates  as  extor- 
tionate; St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  155  Fed.  224,  and  St.  Louis 
etc.  R.  Co.  V.  Hadley,  168  Fed.  340,  both  holding  rates  fixed  between 
points  in  State  not  invalid  because  certain  lines  between  these  points 
passed  through  other  States;  United  States  v.  Erie  R.  Co.,  166  Fed. 
355,  holding  cars  passing  between  points  in  State  through  another 
State  were  subject  to  Safety  Appliance  Act;  United  States  v.  Wells 
Fargo  Express  Co.,  161  Fed.  614,  holding  giving  of  franks  by  express 
or  railroad  companies  or  employees  or  officers  was  undue  preference 
forbidden  by  Act  of  June  29,  1906;  Poor  v.  Iowa  Cent.  Ry.  Co.,  165 
Fed.  227,  refusing  to  enjoin  Iowa  two-cents  fare  law;  United  States 
V.  Delaware  L.  &  W.  R.  Co.,  152  Fed.  271,  holding  shipment  between 
points  in  State  through  other  States  was  within  provision  of  Elkus  Act 
as  to  rebates ;  St.  Louis  etc.  R.  Co.  v.  Spiip^,  113  Ark.  119,  167  S.  W. 
96,  St.  Louis  etc.  R.  Co.  v.  State,  87  Ark.  563,  564,  113  S.  W.  203,  204, 
Leibengood  v.  Missouri  etc.  Ry.  Co.,  83  Kan.  27,  29,  28  L.  B.  A.  (N.  8.) 
985,  109  Pac.  989,  990,  Patterson  v.  Missouri  Pac.  Ry.  Co.,  77  Kan. 
240,  15  L.  R.  A.  (N.  S.)  733,  94  Pac.  140 ,  Louisville  etc.  R.  Co.  v.  Allen, 
152  Ky.  146,  153  S.  W.  198;  Potter  v.  Kansas  City  Southern  Ry.  Co., 
187  Mo.  App.  59,  172  S.  W.  1153,  Mires  v.  St.  Louis  etc.  R.  Co.,  134 
Mo.  App.  389, 114  S.  W.  1055 ,  Davis  v.  Southern  Ry.  Co.,  147  N.  C.  72,  60 
S.  E.  722,  723 ,  Shelby  Ice  etc.  Co.  v.  Southern  -Ry.  Co.,  147  N.  C.  67,  60 
S.  E.  721,  Hickory  Marble  etc.  Co.  v.  Southern  Ry.  Co.,  147  N.  C.  57,  60 
S.  E.  720,  Traynham  v.  Charleston  etc.  Ry.  Co.,  92  S.  C.  46,  47,  75  S.  E. 
382,  Hunter  v.  Charleston  etc.  Ry.  Co.,  81  S.  C.  171,  172,  62  S.  E.  13, 14, 
Frasier  v.  Charleston  etc.  Ry.  Co.,  81  S.  C.  163,  62  S.  E.  15,  and  Crescent 
Brewing  Co.  v.  Oregon  Short  Line  R.  Co.,  24  Idaho,  114,  132  Pac.  977, 
all  holding  shipment  between  points  in  State  through  another  State  was 
interstate  commerce;  Wilmington  Transp.  Co.  v.  Railroad  Commission, 
166  Cal.  746,  137  Pac.  1155,  holding  transportation  between  two  points 
in  State  over  high  seas  was  subject  to  State  regulation;  State  v. 
Atlantic  Coast  Line  R.  Co.,  56  Fla.  661,  82  L.  B.  A.  (N.  S.)  639,  47 
South.  984,  holding  rule  of  railroad  commission  fixing  demurrage  pen- 
alties void  as  unreasonable;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  213, 
92  N.  E.  827,  holding  charter  tax  of  percentage  of  gross  receipts  of  rail- 
road, in  lieu  of  all  other  taxes,  not  void  because  applying  to  receipts 
from  interstate  commerce;  Southern  Ry.  Co.  v.  Railroad  Commission, 
179  Ind.  31,  100  N.  E.  340,  holding  statute  requiring  grab-irons  on  cars 
not  void  as  burden  on  interstate  commerce;  Elirby  v.  Union  Pac.  R.  Co., 
94  Kan.  490,  146  Pac.  1184,  holding  where  destination  of  interstate  car 
shipment  was  altered  after  entering  State  to  another  point  in  State, 
whole  transportation  was  interstate;  Cincinnati  etc.  R.  Co.  v.  Com- 
monwealth, 126  Ky.  567,  568,  104  S.  W.  394,  395,  holding  that  liquor 
was  shipped  to  point  outside  State  and  reshipped  to  point  within  for 
purpose  of  evading  local  option  law  of  State,  did  not  as  against  carrier, 
render  such  shipment  subject  to  State  regulation;  State  v.  Cumber- 
land &  P.  R.  Co.,  105  Md.  486,  66  Atl.  461,  holding  void  statute  amend- 
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ing  charier  of  railroad  so  as  to  prohibit  it  from  connecting  with  tracks 
of  interstate  railroad  except  on  conditions  though  joint  rates  be  estab- 
lished of  defined  measure;  Hardwick  Farmers'  Elevator  Co.  v.  Chicago 
etc.  Ry.  Co.,  110  Minn.  32,  19  Ann.  Oaa.  1088,  124  N.  W.  821,  holding 
reciprocal  demurrage  law  applied  to  interstate  as  well  as  intrastate 
commerce;  Ligon  v.  St.  Louis  etc.  R.  Co.,  184  Mo.  App.  195,  168  S.  W. 
649,  transportation  of  passenger  to  point  in  another  State  is  interstate 
commerce;  Vaughan  v.  St.  Louis  etc.  Ry.  Co.,  177  Mo.  App.  161,  164 
S.  W.  146,  holding  brakeman  killed  while  moving  interstate  train  was 
engaged  in  interstate  commerce;  Steel  v.  St.  Louis  etc.  Ry.  Co.,  165 
Mo.  App.  317,  147  S.  W.  219,  holding  statute  giving  triple  damages  for 
discrimination  did  not  apply  to  interstate  shipment;  Holden  v.  Maine 
etc.  R.  R.  Co.,  77  N.  H.  398,  92  Atl.  335,  holding  mileage  books  required 
by  statute  were  not  required  to  be  accepted  where  line  of  journey 
passed  through  another  State;  Baldwin  Sheep  etc.  Co.  v.  Columbia 
Southern  Ry.  Co.,  58  Or.  288,  114  Pac.  471,  holding  shipment  to  point 
in  another  State  in  same  car  was  interstate  shipment  though  rates  given 
to  and  from  intermediate  point  in  shipping  State;  Gutierrez  v.  El  Paso 
etc.  R.  Co.,  102  Tex.  384,  117  S.  W.  429,  holding  Federal  Employers 
Liability  Act  of  1906,  valid  as  applying  to  territories  though  void  as  to 
interstate  commerce;  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Hughes,  104  Va.  245,  246,  247,  51  S.  E.  226,  majority  holding  where 
points  of  transmission  and  destination  of  telegram  over  lines  of  single 
company  are  within  State,  fact  that  part  of  transmission  was  over  other 
State  does  not  make  it  interstate  business;  Western  Union  Tel.  Co.  v. 
Hughes,  203  U.  S.  506,  51  L.  Ed.  294,  27  Sup.  Ct.  162,  and  Hilley  v. 
Western  Union  Tel.  Co.,  85  Miss.  70,  37  South.  557,  both  arguendo. 

Distinguished  in  Leavenworth  v.  Ewing,  80  Kan.  64,  101  Pac.  666,  and 
United  States  Express  Co.  v.  Portsmouth,  114  Va.  735,  77  S.  E.  507, 
Ewing  V.  Leavenworth,  226  U.  S.  468,  57  L.  Ed.  305,  33  Sup.  Ct.  157, 

^  all  upholding  license  tax  on  express  companies  carrying  between  points 
in  State  though  goods  passed  through  another  State;  Cincinnati  etc. 
Packet  Co.  v.  Bay,  200  U.  S.  183,  50  L.  Ed.  482,  26  Sup.  Ct.  208,  con- 
tract for  Sale  of  river  craft  which  permits  suspension  of  installment 
payments  in  case  of  serious  competition  and  requires  vendors  to  with- 
draw from  competition  for  five  years,  is  not  void;  United  States  v. 
Powers- Weightman-Rosengarten  Co.,  211  Fed.  171,  holding  act  prohibit- 
ing bringing  into  any  State  of  misbranded  insecticide  not  violated  by 
shipment  between  two  points  in  State  though  it  passed  through  another 
State;  United  States  v.  Lehigh  Valley  R.  Co.,  184  Fed.  973,  holding 
act  providing  for  interstate  carriers  unloading  cattle  for  food  and  rest 
applied  to  shipment  in  part  through  foreign  country;  Western  Union 
Tel.  Co.  V.  Sharp,  121  Ark.  138, 180  S.  W.  505,  holding  damages  recover- 

*  able  under  State  statute  for  delay  in  delivering  telegram  between  points 
in  State  though  transmitted  through  another  State;  Western  Union 
Tel.  Co.  V.  Taylor,  57  Ind.  App.  99,  104  N.  E.  773,  holding  objection 
that  telegram,  on  face  between  points  in  State,  was  interstate  com- 
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lueroe  because  transmitted  through  another  State  would  not  be  con- 
sidered on  appeal  in  suit  for  penalty  for  delay  under  State  statute,  when 
objection  not  made  at  trial;  Marconi  Wireless  Tel.  Co.  v.  Common- 
wealth, 218  Mass.  571,  Ann.  Cas.  1916C,  214,  106  N.  E.  316,  holding 
where  Connecticut  corporation  maintained  Boston  office,  sales  and  de- 
liveries to  citizens  of  Connecticut  through  such  office  was  not  interstate 
business  so  as  to  exempt  property  at  Boston  from  taxation;  Western 
Union  Tel.  Co.  v.  Hughes,  104  Va.  241,  61  S.  E.  226,  where  points  of 
transmission  and  destination  of  tel^ram  over  lines  of  single  company 
are  within  State,  fact  that  part  of  transmission  was  over  other  State 
does  not  make  it  interstate  business. 

Transportation  between  points  in  same  State  over  route  partly  in 
another  as  interstate  commerce.  Note,  28  L.  B.  A.  (N.  8.)  986, 
968. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  11,  12. 

Validity  of  statute  conferring  in  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Oas.  616. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
643,  647,  697. 

187  V.  &  622-e3S,  47  L.  Ed.  336,  23  Sup.  Ot.  229,  CALDWELIi  T.  NOBTH 
CABOLINA. 

Ordinance  requiring  persons  engaged  In  business  of  selling  or  ddivei- 
ing  pictures  and  frames  in  city  to  pay  license  tax,  is  invalid  as  to  agent 
of  corporation  residing  out  of  State,  as  Interference  with  Interstate  com- 
merce; and  the  fact  that  In  filling  orders  pictures  and  frames  are  shipped 
in  separate  packages  to  agent  who  combines  them  for  delivery  does  not 
destroy  interstate  character  of  transaction. 

Approved  in  United  States  v.  Hvoslef ,  237  U.  S.  18,  Ann.  Oas.  1916A, 
286,  59  L.  Ed.  821,  35  Sup.  Ct.  459,  holding  void  tax  on  charter-party 
of  vessel  exclusively  for  foreign  ports;  Dozier  v.  Alabama,  218  U.  S. 
128,  28  L.  B.  A.  (N.  S.)  264,  64  L.  Ed.  967,  30  Sup.  Ct.  649,  holding 
sale  within  State  of  picture  frame  made  in  another  State  to  fill  solici- 
tor's order  taken  in  former  State,  not  subject  to  license  tax  under  Ala- 
bama act  of  1907;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26,  54 
L.  Ed.  365,  30  Sup.  Ct.  190,  holding  void  statute  imposing  license  tax 
on  foreign  telegraph  company  based  on  whole  capital  stock;  Eehrer  v. 
Stewart,  197  U.  S.  65,  49  L.  Ed.  666,  26  Sup.  Ct.  403,  upholding  Geoi^a 
act  of  1900,  taxing  local  managers  of  foreign  packing^houses ;  Ameri- 
can Express  Co.  v.  Iowa,  196  U.  S.  144,  146,  49  L.  Ed.  423,  26  Sup.  Ct. 
182,  liquors  sent  C.  0.  D.  from  one  state  to  another  are  not  seisable 
und«r  laws  of  latter  State  while  in  hand  of  express  company;  Norfolk 
etc.  Ry.  Co.  v.  Sims,  191  U.  S.  450,  48  L.  Ed.  257,  24  Sup.  Ct.  154,  hold- 
ing unconstitutional  license  tax  imposed  by  N.  C.  Laws  1901,  p.  116,  on 
all  ''engaged  in  selling"  sewing-machines  as  applied  to  sale  of  machine 


1217  CALDWELL  v.  NORTH  CAROLINA.    187  U.  S.  622-633 

shipped  in  on  written  order  of  customer;  In  re  Selman  Heating  & 
Plnmbing  Co.,  204  Fed.  842,  sale  of  goods  received  from  another  State 
held,  under  facts,  to  be  interstate  commerce ;  New  York  v.  Reardon,  204 
U.  S.  161,  9  Ann.  Osui.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188,  upholding 
statute  imposing  tax  on  transfers  of  stock  made  in  State ;  United  States 
y.  Tucker,  188  Ped.  744,  holding  sale  and  shipment  from  Ohio  to  Dis- 
trict of  Columbia  on  solicitation  of  unlabeled  cocaine  was  interstate 
commerce,  whether  sale  made  before  or  after  shipment,  and  was  within 
Food  and  Drug  Act ;  Haskell  v.  Cowham,  187  Fed.  409,  109  C.  C.  A.  235, 
holding  void  State  statute  prohibiting  transportation  of  natural  gas 
from  State;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  holding 
void  rates  fixed  by  State  as  having  effect  of  burdening  interstate  rates ; 
United  States  v.  American  Tobacco  Co.,  164  Fed.  713,  714,  holding  cor- 
poration which  purchases  raw  material  in  various  States  and  countries, 
ships  them  to  other  States  for  manufacture  and  sells  products  by  agents 
in  various  States  is  engaged  in  interstate  commerce;  Atlas  Engine 
Works  V.  Parkinson,  161  Fed.  227,  229,  contract  with  agent  to  sell 
goods  in  another  State  on  commission  held  to  be  factorage  contract  in 
interstate  commerce;  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed. 
344,  85  C.  C.  A.  48,  and  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed. 
323,  331, 13  Ann.  Cas.  893,  16  L.  B.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  both 
holding  Federal  Safety  Appliance  Acts  apply  to  and  govern  railroad 
engaged  in  interstate  commerce  which  operates  entirely  in  single  State; 
Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  12,  16,  17, 
84  C.  C.  A.  167,  holding  foreign  corporation  consignor  of  goods  to 
factor  who  conducts  all  business  in  State,  assumes  and  pays  all  exx)enses 
of  receivii^,  selling,  storing  and  handling  goods,  is  not  doing  business 
in  State,  so  as  to  be  subject  to  laws  regulating  foreign  corporations; 
Ex  parte  Hull,  153  Fed.  460,  holding  void  Alabama  statute  imposing 
license  tax  on  solicitation  of  orders  for  enlargement  of  photographs; 
Crenshaw  v.  Arkansas,  227  U.  S.  397,  67  L.  Ed.  568,  33  Sup.  Ct.  294, 
Rearick  v.  Pennsylvania,  203  U.  S.  510,  61  L.  Ed.  297,  27  Sup.  Ct.  159, 
City  of  Lee's  Summit  v.  Jewel  Tea  Co.,  217  Fed.  966,  133  C.  C.  A.  637, 
Jewel  Tea  Co.  v.  Lee's  Summit,  198  Fed.  537,  International  Trust  Co. 
V.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306,  14  Ann.  Oas.  861,  92  Pac. 
729,  Cason  v.  Quinby,  60  Fla.  37,  53  South.  742,  Lehigh  Portland 
Cement  Co.  v.  McLean,  245  111.  329,  137  Am.  St.  Rep.  322,  92  N.  E.  249, 
Wilson-Moline  Buggy  Co.  v.  Hawkins,  80  Kan.  119,  101  Pac.  1010, 
Victor  Talking  Mach.  Co.  v.  Lucker,  128  Minn.  174,  150  N.  W.  791, 
J.  R.  Watkin's  Medical  Co.  v.  Holloway,  182  Mo.  App.  149,  168  S.  W. 
292,  State  v.  Trotman,  142  N.  C.  663,  55  S.  E.  600,  and  Underwood 
Typewriter  Co.  v.  Piggott,  60  W.  Va.  539,  540,  55  S.  E.  667,  all  hold- 
ing  void,  license  tax  on  x>crsons  soliciting  orders  from  samples  for  goods 
to  be  shipped  by  seller  from  outside  State;  Kirven  v.  Virginia  etc. 
Chemical  Co.,  145  Fed.  293,  7  Ann.  Cas.  219,  76  C.  C.  A.  172,  where 
XVin— 77 
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foreign  corporation  sold  and  shipped  goods  to  resident  of  Soiitli  Caro- 
lina on  order  of  agent  subject  to  its  approval,  ^ho  took  ndte  payable 
in  South  Carolina^  noncompliance  with  statute  no  bar  to  recovery;  Wil- 
cox V.  People,  46  Colo.  383,  104  Pac.  409,  and  Smith  v.  Farr,  46  Colo. 
370,  104  Pac.  403,  both  holding  statute  taxing  itinerant  venders,  void 
as  affecting  interstate  commerce;  Ferguson  ▼.  McDonald,  66  Fla.  498, 
63  South.  917,  upholding  ordinance  imposing  license,  tax  on  i;elegraph 
company,  on  ground  that  it  related  solely  to  intrastate  business;  Kehrer 
V.  Stewart,  117  Ga.  972,  44  S.  E.  855,  holding  sale  to  customer  in  one 
State  of  goods  which  are  in  another  State  to  be  delivered  to  common 
carrier  for  shipment  is  interstate  commerce;  In  re  Eanyon,  9  Idaho, 
648,  75  Pac.  270,  law  requiring  solicitors  taking  orders  for  goods  to 
obtain  license  is  void  as  to  solicitors  acting  for  x)erson8  out  of  State 
in  sale  of  prox>erty  not  at  time  in  State;  Martin  v.  Commonwealth,  153 
Ky.  787,  46  L,  E.  A.  (N.  S.)  967,  156  S.  W.  871,  holding  purchase  of 
beer  in  foreign  State  by  manager  of  club  on  order  of  member,  and  ship- 
ment to  manager  who  received  it  as  property  of  member  was  inter- 
state commerce;  Stewart  Iron  Works  Co.  v.  James,  138  Ky.  125,  127 
S.  W.  536,  holding  sales  of  domestic  corporation  by  agents  soliciting 
orders  in  other  States  were  taxable  as  business  done  in  State;  Marconi 
Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566,  574,  Ann.  Oas. 
1.9160,  214,  106  N.  E.  313,  317,  petitions  of  foreign  corporations  main- 
taining offices  in  State  to  recover  corporation  tax  paid  considered,  and 
held  that  certain  petitioners  were  engaged  in  interstate  commerce; 
W.  H.  Lutes  Co.  v.  Wysong,  100  Minn.  113,  110  N.  W.  368,  holding 
sale  and  delivery  of  machine  within  State  by  foreign  corporation  was 
not  a  doing  of  business  in  State  within  meaning  of  statutes;  Rock 
Island  Plow  Co.  v.  Peterson,  93  Minn.  360,  101  N.  W.  618,  Illinois  cot- 
poration  making  machines  in  that  State  and  maintaining  agency  here 
for  storing  and  delivering  goods  to  purchasers  here,  to  whom  sales  made 
on  orders  taken  by  salesmen  subject  to  approval  in  Illinois  was  not 
doing  business  here;  Menke  v.  State^  70  Neb.  670,  97  N.  W.  1020,  stat- 
ute licensing  peddlers  does  not  apply  to  transactions  constituting  inter- 
state commerce ;  State  v.  Fisher,  162  N.  C.  556,  658,  559,  560,  7?  S.  E. 
123,  124,  holding  where  interstate  shipment  of  whisky,  was  consigned 
to  order  of  consignor  and  draft  for  price  with  bill  of  lading  sent  to 
bank  in  State  for  collection,  act  of  bank  in  collecting  and  delivering 
bill  of  lading  was  done  in  interstate  commerce;  Wrought  Iron  Range 
Co.  V.  Campen,  135  N.  C.  519,  47  S.  E.  663,  holding  act  imposing  license 
tax  on  stove  peddlers  void  as  to  sales  by  sample  of  goods  made  in  other 
State  and  delivered  in  original  package ;  Sucker  State  Drill  Co.  ▼.  Wirtz 
Bros.,  17  N.  D.  318,  18  L.  R.  A.  (N.  S.)  134.  115  N.  W.  846,  holdii^  sale 
by  foreign  corporation  of  goods,  stored  in  State  under  commission  con- 
tract, and  shipment  from  point  of  storage  was  interstate  commerce; 
Fruit  Dispatch  Co.  v.  Wood,  42  Okl.  82,  140  Pac.  1140,  holding  foreign 
corporation  engaged  in  interstate  commerce  within  State  was  not  sub- 
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ject  to  statute  fixing  duties  of  foreign  corporation;  Chicago  Crayon  v. 
Rogers,  30  OkL  313,  119  Pac.  636,  holding  suit  lay  on  bond  to  secure 
accounting  to  foreign  corporation  by  agents  in  State  taking  orders  for 
and  delivering  enlarged  pictures ;  Sioux  Remedy  Co.  v.  Cope,  28  S.  D. 
403,  133  N.  W.  685,  holding  Federal  Constitution  and  laws  did  not 
confer  on  foreign  corporation  selling  goods  in  State  in  interstate  com- 
merce right  to  sue  in  State  courts;  Western  Oil  Refining  Co.  v.  Dalton, 
131  Tenn.  334,  339,  342,  174  S.  W.  1139,  1141,  holding  where  oU  was 
shipped  into  State  in  tanks  and  barrels  shipped  in  separate  car,  and 
barrels  then  filled  and  delivered  in  filling  orders. for  oil  in  barrels  taken 
by  agents,  whole  transaction  was  in  interstate  commerce;  Parker  v. 
State,  48  Tex.  Cr.  70,  85  S.  W.  1155,  holding  C.  0.  D.  sale  of  whisky 
solicited  at  another  place  was  not  sale  at  point  of  delivery ;  Sedgwick  v. 
State,  47  Tex.  Cr.  632,  85  S.  W.  816,  holding  C.  0.  D.  shipment  of 
whisky  from  another  State  on  sale  by  sample  was  interstate  commerce ; 
State  V.  Peet,  80  Vt.  457,  459, 130  Am.  8t.  Rep.  098,  14  L.  B.  A.  (N.  8.) 
677,  68  Atl.  664,  665,  holding  statute  prohibiting  keeping  with  intent 
to  ship  from.  State  flesh  of  calf  less  than  four  weeks  old  when  killed 
is  void;  State  v.  Eckenrode,  148  Iowa,  186,  190,  191,  127  N.  W.  60,  62; 
Jewel  Tea  Co.  v.  Carthage,  257  Mo.  388,  165  S.  W.  744,  State  v.  Allen, 
161  N.  C.  233,  234,  75  S.  E.  1085,  1086,  and  Loverin  &  Browne  Co.  v. 
Travis,  135  Wis,  331,  115  N.  W.  832,  all  holding  where  agent  in  State 
solicited  orders  for  foreign  corporation  and  orders  were  separately 
marked  and  packed  in  box  for  shipment  and  delivered  to  various  pur- 
chasers by  agent  whole  transaction  was  in  interstate  commerce;  Greek- 
American  Sponge  Co.  v.  Richardson  Drug  Co.,  124  Wis.  475,  102  N.  W. 
890,  foreign  corporation  sending  goods  to  local  agent  to  be  inspected  by 
purchaser  and  after  inspection  to  be  delivered  to  purchaser  in  original 
package  is  not  doing  business  here ;  dissenting  opinion  in  Crenshaw  v. 
State,  95  Ark.  475,  130  S.  W.  573,  majority  holding  salesmen  taking 
orders  for  and  delivering  ranges  for  foreign  principal  were  peddlers 
subject  to  license  tax ;  dissenting  opinion  in  Pf eif er  &  Co.  v.  Israel,  161 
N.  C.  419,  424,  426,  77  S.  E.  425,  427,  428,  majority  holding  notes  given 
in  State  for  whisky  unlawfully  sold  in  State  by  nonresident  and  shipped 
into  State  by  buyer  were  not  enforceable. 

Distinguished  in  Ware  v.  Mobile  County,  209  U.  S.  412,  52  L.  Ed.  859, 
28  Sup.  Ct.  526,  upholding  State  tax  on  x)ersons  buying  and  selling 
cotton  for  future  delivery;  Jones  v.  United  States,  170  Fed.  5,  6,  24 
L.  R.  A.  (N.  S.)  148,  95  C.  C.  A.  213,  holding  C.  0.  D.  sale  of  liquor 
complete  on  delivery  to  carrier;  Crenshaw  v.  State,  95  Ark.  471,  475, 
130  S.  W.  571,  573,  holding  salesmen  taking  orders  for  and  delivering 
ranges  for  foreign  principal  were  x>cddlers  subject  to  license  tax;  In- 
ternational Harvester  Co.  v.  Commonwealth,  147  Ky.  668,  145  S.  W. 
398,  holding  question  whether  foreign  corporation  was  engaged  in  in- 
.terstate  commerce  should  not  be  determined  on  motion  to  quash  service 
of  summons  on  corporation  under  indictment  for  violating  anti-trust 
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law,  which  does  not  show  transactions  complained  of  were  interstate 
commerce;  United  States  Fidelity  etc.  Co.  ▼.  Common  wealth,  139  Ky. 
37,  Ann.  Cas.  1912B,  383,  47  L.  B.  A.  (N.  8.)  648,  129  S.  W.  318,  lidd- 
ing scheme  for  furnishing  credit  reports  through  attorneys  throughout 
"'  Ited  States  was  not  interstate  commerce;  Browning  v.  Way  cross,  11 
Ga.  App.  48,  49,  50,  74  S.  E.  564,  565,  566,  and  Browning  v.  Waycross, 
233  U.  S.  20,  22,  58  L.  Ed.  831,  832,  34  Sup.  Ct.  578,  both  upholding 
statute  taxing  business  of  erecting  in  State  lightning-rods  shipped  from 
another;  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  411,  77  S.  E.  422,  holding 
notes  given  in  State  for  whisky  unlawfully  sold  in  State  by  nonresi- 
dent and  shipped  into  State  by  buyer  were  not  enforceable;  State  v. 
Looney,  214  Mo.  222,  29  L.  B.  A.  (N.  S.)  412,  97  S.  W.  936,  and  Roselle 
V.  Commonwealth,  110  Va.  237,  238,  65  S.  E.  527,  both  holding  sale  of 
picture  frames  held  on  consignment  by  agent  in  State,  and  delivery 
of  picture  previously  ordered,  was  not  interstate  commerce. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Cas.  702,  708. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
Ann.  Oas.  1916B,  497. 

License  oic.  occupation  tax  on  hawkers,  peddlers,  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  conmierce 
clause.    Note,  19  L.  R.  A.  (N.  8.)  310,  811. 

Imposition  of  license  tax  or  fee  on  foreig^n  corporation.  Note,  8 
Ann.  Oas.  688. 

Corporate  taxation  and  the  commerce  elause.  Note,  60  L.  B.  A. 
691. 

What  constitutes  original  or  unbroken  package.  Note,  89  L.  B.  A. 
(N.  8.)  1066. 

187  XT.  8.  636,  47  L.  Bd.  848,  28  Sup,  Ot.  842,  BBOWN  ▼.  DRAIN. 
Cited  in  Duncan  v.  Ramish,  142  Cal.  691,  693,  76  Pac.  663. 

187  U.  8.  696,  47  L.  Ed.  848,  28  Sup.  Ct.  844»  CAIiVEBT  y.  SOUTHEBK 
BT.  CO. 

Cited  in  Adams  y.  Chattanooga  Co.,  128  Tenn.  517,  161  S.  W.  1134. 

When  defendant  corporation  is  entitled  to  remove  action  to  Federal 
court  on  ground  of  divers  citizenship.    Note,  12  Ann.  Cas.  521. 

187  U.  8.  637-688,  47  I*.  Ed.  844,  23  Sup.  Ct.  846,  DISTBICT  OF  COLXJHBIA 
y.  BABNSa 

Cited  in  Pam-to-Pee  y.  United  States,  187  U.  S.  382,  47  K  Ed.  826, 
23  Sup.  Ct.  147. 
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187  U.   8.   641,  4n  L.  Ed.   345,  23   Sup.   Ot.  841,   HOBMAN  ▼.  UNITED 
STATES. 

Cited  in  Bettman  v.  United  States,  224  Fed.  824, 140  G,  C.  A.  265. 

187  U.  S.  641,  47  I*.  Ed.  345,  23  Snp.  Ot.  842,  BUBBEB  TIBE  WHEEL 
00.  V.  GOODYEAB  TIBE  ft  BUBBEB  00. 

Cited  in  Rubber  Tire  Wheel  Co.  v.  Milwaukee  R.  W.  Co.,  154  Fed. 
360,  83  C.  C.  A.  336,  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber 
Co.,  157  Fed.  678,  85  C.  C.  A.  349,  and  Rubber  Tire  Wheel  Co.  ▼•  Victor 
Rubber  Tire  Co.,  123  Fed.  86,  59  C.  C.  A.  215. 

187  U.  S.  643,  47  lu  Ed.  346,  23  Sup.  Ot.  843,  KING  ▼.  BENBEB. 

Cited  in  Murray  y.  Bender,  125  Fed.  709,  68  L.  B.  A.  783,  60  G.  C.  A. 

473. 

187  U.  S.  644,  47  It.  Ed.  346,  28  Sap.  Ot  844,  0ABSTAIB8  T.  AMEBIOAN 
BONDIKG  ft  TBUST  00. 

Cited  in  dissenting  opinion  in  Columbia  Bank  etc.  Go.  v.  United  States 
Fidelity  etc.  Co.,  33  Okl.  556,  126  Pac.  565.      . 

Character  of,  and  rules  governing,  contracts  by  fidelity  and  guar- 
anty companies.    Note,  33  L.  B.  A.  (N.  S.)  515. 

Insurance — ^Effect  of  qualifying  statements  or  warranties  by  words 
to  "best  of  my  knowledge  and  belief"  or  words  of  like  import. 
Note,  43  L.  B.  A.  (N.  S.)  436. 

187  U.  S.  644,  47  Lu  Ed.  346,  23  Sup.  Ot.  843,  MINNESOTA  MOUNE  FLC^W 
WOBKS  V.  DOWAOIAO  MFO.  OO. 

Cited  in  Dowagiac  Mfg.  Co.  y.  Brennan  &  Co.,  127  Fed.  144,  62 
C.  C.  A.  257. 

187  U.  S.  648,  47  lu  Ed.  348,  23  Sup.  Ot.  847,  BANEEBS*  IffUT.  0AS17AI.TT 
00.  V.  MINNEAPOLIS  ETO.  BT.  OO. 

Cited  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed.  210. 

187  17.  S.  662,  47  Z..  Ed.  360,  23  Sup.  Ot.  843,  DU  SEEN  TAXT  y.  UNITED 
STATES. 

Cited  in  In  xe  Ong  Lung,  125  Fed.  814. 
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188  UNITED  STATE& 


188  XT.  8.  1-10,  47  Z..  Ed.  869,  23  Sap.  Ct  269»  XEUiET  ▼.  BHOADa 

Supreme  Oourt  nuy  inquire  whether  facts  agreed  npon  mpport  Judg- 
ment. 

Approved  in  Blackstone  ▼.  Miller,  188  U.  8.  203,  47  L.  Ed.  444,  23 
Sup.  Ct.  278,  holding  State  may  tax  transfer  under  nonresident's  will 
of  debts  due  from  residents,  where  such  debts  remained  in  State  over 
one  year. 

Property  in  transit,  thongli  stored,  is  exempt  ftom  State  tax. 
Approved  in  Delaware  etc.  E.  B.  Co.  v.  Pennsylvania,  198  U.  S.  353, 
49  L.  Ed.  1082,  25  Sup.  Ct.  669,  including  in  appraisement  of  capital 
stock  of  domestic  corporation  for  tax  purposes  value  of  coal  mined  by 
it  in  State  but  kept  in  other  States  awaiting  sale,  is  erroneous;  Mer- 
chant's Transfer  Co.  v.  Board  of  Review,  128  Iowa,  736, 106  N.  W.  212, 
goods  belonging  to  nonresident  seller  consigned  to  warehouseman  to 
await  future  sale  by  owner  are  taxable  in  hands  of  consignee ;  People  v. 
Wells,  185  N.  Y.  278,  77  N.  E.  20,  when  foreign  corporation  maintains 
office  in  State  for  sale  of  goods  and  takes  bills  receivable  in  payment 
which  are  held  here  for  collection,  bills  are  taxable  here. 

Property  stored  for  indefinite  time  during  transit  is  subject  to  local 
assessment. 

Approved  in  American  Steel  etc.  Co.  v.  Speed,  192  U.  8.  620,  48  L.  Ed. 
538,  24  Sup.  Ct.  370,  holding  manufactured  goods  in  original  packages 
at  point  of  destination  within  State  are  taxable  therein;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  93,  95,  47  L.  Ed.  898,  399,  23  Sup.  Ct. 
270,  271,  holding  logs  lying  in  boom  awaiting  shipment  by  rail  are  tax- 
able by  State  under  Michigan  act  of  April  8,  1899. 

Sheep  while  being  driven  across  State  for  purpose  of  diipment  are  in 
interstate  commerce  and  are  not  subject  to  State  tax  on  dieep  brought 
into  State  for  purpose  of  being  grazed. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Oaa.  1916A,  18, 
48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  effect 
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could  not  be  denied  to  State  laws  regulating  intrastate  rates;  Tamble 
V.  Pullman  Co.,  207  Fed.  36,  124  C.  C.  A.  590,  holding  parlor-cars  used 
in  interstate  commerce  not  subject  to  taxation  under  statutes  of  Ten- 
nessee ;  Bacon  v.  Illinois,  227  U.  S.  514,  57  L.  Bd.  619,  33  Sup.  Ct.  299, 
holding  property  brought  from  another  State  and  held  by  owner  was 
subject  to  taxation,  though  owner  intended  to  ultimately  forward  it  to 
destination;  United  States  v.  Southern  Ry.  Co.,  187  Fed.  212,  holding 
all  conneeting  carriers  of  livestock  from  quarantined  State  to  prohibited 
territory,  and  not  merely  initial  carrier,  were  violators  of  act  of  March 
3,  1905,  prohibiting  such  transportation;  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  323,  18  Ann.  Cas.  898,  15  L.  R.  A.  (N.  S.)  167,  85 
C.  C.  A.  27,  holding  Safety  Appliance  Act  applied  to  railroad  engaged 
in  interstatje  commerce  which  operated  entirely  wi^in  a  State;  Ek>ff  v. 
Kennefick-Hammond  Co.,  80  Ark.  141, 117  Am.  St.  Bep.  79, 10  Ann.  Oas. 
63,  7  L.  R.  A.  (N.  S.)  704,  96  S.  W.  987,  holding  property  brought 
into  State  for  temporary  use  in  constru.cting  railroad  was  subject  to 
State  taxation;  Canfield  v.  County  of  Los  Angeles,  157  Cal.  621,  108 
Pac.  706,  holding  stocks  of  foreign  corporations  owned  in  State  were 
taxable  though  evidences  were  outside  State;  Chesebrough  v.  San  Fran- 
cisco, 153  Cal.  566,  96  Pac.  291,  holding  corporate  stock  taxable  at  full 
value  to  extent  that  value  exceeds  value  of  corporation's  property  in 
State ;  Prairie  Oil  etc.  Co.  v.  Ehrhardt,  244  HI.  639,  91  N.  E.  682,  hold- 
ing oil  in  transit  in  interstate  pii>e-line  not  subject  to  State  tax;  Lehigh 
etc.  Coal  Co.  V.  Borough  of  Junction,  75  N.  J.  L.  931, 15  L.  B.  A.  (N.  S.) 
514,  68  Atl.  809,  holding  coal  from  another  State  stored  in  State  for 
later  shipment  was  taxable;  Pocomoke  Guano  Co.  v.  Biddle,  158  N.  C. 
215,  73  S.  E.  997,  holding  property  received  in  interstate  commerce 
was  taxable  after  reaching  destination  and  awaiting  sale;  dissenting 
opinion  in  General  Oil  Co.  v.  Grain,  209  U.  S.  236,  52  L.  Ed.  768,  28 
Sup.  Ct.  475,  majority  holding  statute  for  inspection  of  oil  applied  to 
oil  coming  into  State  and  stored  for  later  shipment;  Clark  Bros.  Coal 
Min.  Co.  V.  Pennsylvania  R.  Co.,  241  Pa.  528,  88  Atl.  758,  arguendo. 

Distinguished  in  General  Oil  Co.  v.  Grain,  209  U.  S.  229,  52  L.  Ed. 
765,  28  Sup.  Ct.  475,  holding  oil  shipped  into  State  and  stored  for  later 
shipment  was  subject  to  State  inspection  laws;  Loring  v.  Beverly,  222 
Mass.  334,  110  N.  E.  976,  holding  dividends  held  by  trustee  under  will 
for  distribution  were  not  exempt  from  taxation  as  personal  property 
lield  in  trust  with  income  payable  to  others. 

State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note,  5  Ann.  Oaa.  1019. 

Termination  or  definite  interruption  of  transit  commencing  in  other 
State  rendering  goods  liable  to  local  tax.  Note,  2  L.  B.  A.  (N.  8.) 
662. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  661. 
Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  913. 
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Taxes — ^Assessability  of  property  brought  into  tax  district  after  tax 
day.    Note,  38  L.  B.  A.  (N.  S.)  860. 

188  XT.  8.  10-14,  47  li.  Ed.  363,  23  8ap.  CH.  263^  WEBBB  T.  BOaAK. 

Olaufle  against  Impairment  of  contracts  applies  only  to  State  statntee 
and  not  to  Judicial  decisions  or  acts  of  State  officers  under  statutes  in 
force  when  contract  made. 

Approved  in  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  S.  243,  50 
L.  Ed,  178,  26  Sup.  Ct.  23,  reaffirming  rule;  Fisher  v.  Mayor  etc.  of 
New  Orleans,  218  U.  S.  440,  54  L.  Ed.  1100,  31  Sup.  Ct.  57,  holding  juris- 
diction did  not  extend  to  remedying  erroneous  construction  of  contract; 
Sedalia  v.  Donohue,  190  Mo.  418,  89  S.  W.  389,  where  city  court  de- 
cided that  tax  bill  issued  by  clerk  pursuant  to  resolution  of  council  was 
valid,  tax  bills  subsequently  issued  in  reliance  on  such  decision  not 
contracts  impaired  by  Supreme  Court  decision  declaring  them  void. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oaa.  93. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court* 
to  obtain  review  in  Federal  Suprenoe  Court.    Note,  63  L.  R.  A. 
41. 

188  XT.  S.  14-42,  47  L.  Ed.  306^  23  Sup.  Ct  237,  ANDBBWS  T.  ANBBEWS. 

Oonstltutional  provisions  for  fnU  faith  and  credit  to  State  decisions 
estabUsb  a  role  of  evidence. 

Approved  in  Winston  v.  Winston,  189  U.  S.  507,  47  L.  Ed.  922,  23 
Sup.  Ct.  852,  reaffirming  rule;  Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  (No.  1),  191  U.  S.  374,  48  L.  Ed.  225,  24  Sup.  Ct.  93,  up- 
holding section  1780,  N.  T.  Code  Civ.  Proc.,  prohibiting  suits  by  one 
foreign  corporation  against  another  except  where  cause  arose  within 
State. 

Where  the  Jurisdiction  of  a  foreign  court  depends  on  domicile,  the 
question  Is  open  to  re-examlnatlon  In  the  courts  of  another  State  asked  to 
give  the  Judgment  foil  faith  and  credit  to  determine  Jurisdiction  to  render 
decree. 

Approved  in  Burbank  v.  Ernst,  232  U.  S.  163,  68  L.  Ed.  553,  34  Sup. 
Ct.  299,  applying  rule  where  will  probated  in  another  State;  Tilt  v. 
Kelsey,  207  U.  S.  51,  52  L.  Ed.  99,  28  Sup.  Ct.  1,  holding  probate  adju- 
dication of  domicile  of  testator  was  not  binding  on  courts  of  another 
State;  National  Exchange  Bank  v.  Wiley,  195  U.  S.  270,  49  L.  Ed.  19&, 
25  Sup.  Ct.  70,  judgment  taken  under  warrant  of  attorney  annexed  to 
note  authorizing  confession  of  judgment  in  favor  of  holder,  is  collater- 
ally attackable  when  sued  on  in  other  State  on  ground  that  judgment 
creditor  not  holder  of  note;  German  Sav.  etc.  Soc.  v.  Dormitzer,  192 'U.  S. 
128,  48  L.  Ed.  873,  24  Sup.  Ct.  222,  holding  divorce  decree  may  be  im- 
peached in  another  State  by  proof  of  no  jurisdiction,  although  record 
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purports  to  show  jurisdiction;  Burt  &  Brabb  Lumber  Co.  ▼.  Bailey, 
175  Fed.  136,  holding  judgment  in  transitory  action  in  Circuit  Court 
of  Kentucky,  where  defendant  resided  and  was  summoned  in  another 
county  than  that  in  which  action  was  pending,  was  void  for  want  of 
jurisdiction,  and  subject  to  collateral  attack;  Irose  v.  Balla,  181  Ind. 
496,  104  N.  E.  853,  holding  void  judgment  of  another  State  confessed 
on  warrant  of  attorney  on  note  payable  in  Indiana;  Beeman  v.  Kitz- 
man,  124  Iowa,  89,  99  N.  W.  172,  where  husband  went  to  another  State 
and  obtained  divorce  as  soon  as  he  had  been  there  statutory  time  and 
left  immediately,  wife  being  absent,  court  had  no  jurisdiction;  Old 
Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209,  40  L.  R»  A. 
(N.  S.)  314,  89  N.  E.  215,  holding  judgment  of  court  of  another  State 
in  favor  of  one  of  two  joint  tort-feasors  was  not  res  adjudicata  in  favor 
of  other  who  was  not  party  nor  privy  thereto;  Walker  v.  Walker,  125 
Md.  664,  Ann.  Gas.  1916B,  934,  94  Atl.  352,  both  holding  void  divorce 
decree  of  foreign  State  obtained  by  husband  who  took  up  residence  there 
solely  for  purpose  of  procuring  divorce;  Fall  v.  Fall,  75  Neb.  115,  106 
N.  W.  416,  and  Fall  v.  Fall,  75  Neb.  135,  113  N.  W.  181,  both  refusing 
to  give  effect  to  provisions  of  divorce  decree  of  another  State  affecting 
title  to  realty  of  one  not  party  to  suit;  Attorney  General  v.  Supreme 
Council  A.  L.  H.,  196  Mass.  158,  81  N.  E.  967,  holding  claims  on  which 
were  founded  judgments  against  beneficiary  corporation  obtained  after 
receivership  proceedings  were  instituted  to  close  its  affairs  were  prov- 
able and  payable  from  funds  in  receiver's  possession;  State  v.  West- 
moreland, 76  S.  C.  148,  8  L.  R.  A.  (K.  S.)  842,  56  S.  E.  674,  and  dis- 
senting opinion  in  Fauntleroy  v.  Lum,  210  U.  S.  242,  52  L.  Ed.  1044, 
28  Sup.  Ct.  641,  majority  holding  courts  of  Mississippi  could  not  deny 
effect  to  judgment  of  another  State  because  original  controversy  arose 
from  gambling  transaction  in  Mississippi  unlawful  in  that  State;  dis- 
senting opinion  in  Haddock  v.  Haddock,  201  U.  S.  608,  60  L.  Ed.  885, 
26  Sup.  Ct.  525,  majority  holding  mere  domicile  in  State  of  one  spouse 
does  not  give  jurisdiction  to  render  divorce  decree  enforceable  in  other 
State  against  nonresident  served  by  publication;  dissenting  opinion  in 
United  States  v.  Ju  Toy,  198  U.  S.  275,  49  L.  Ed.  1060,  25  Sup.  Ct.  664, 
majority  holding  decision  of  Secretary  of  Commerce  affirming  immigra- 
tion officiars  denial  of  Chinaman's  right  to  enter  is  conclusive  on  habeas 
corpus  though  citizenship  is  claimed ;  dissenting  opinion  in  South  Dakota 
V.  North  Carolina,  192  U.  S.  340,  48  L.  Ed.  448,  24  Sup.  Ct.  285,  ma- 
jority holding  Supreme  Court  has  original  jurisdiction  of  foreclosure 
suit  by  South  Dakota  as  donee  of  bonds  issued  by  North  Carolina  and 
secured  by  railroad  mortgages;  dissenting  opinion  in  Jordan  v.  Chicago 
etc.  Ry.  Co.,  125  Wis.  592, 110  Am.  St.  Rep.  865,  1  L.  R.  A.  (N.  8.)  885, 
104  N.  W.  807,  majority  holding  determination  of  court  on  public  ad- 
ministrator's petition  for  letters  that  deceased  left  property  in  State  is 
conclusive  on  collateral  attack;  Carey  v.  Schmeltz,  221  Mo.  138,  119 
S.  W.  948,  arguendo. 
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Distinguislied  in  Converse  v.  Hamilton,  224  U.  S.  260,  Ann.  Gas. 
1913D,  1292,  56  L.  Ed.  756,  32  Sup.  Ct.  415,  holding  receiver  of  corpo- 
ration appointed  by  conrt  of  another  State  could  sue  in  Wisconsin  to 
enforce  liability  of  stockholders  in  that  State;  Fauntleroy  v.  Lum,  210 
tJ.  S.  237,  52  L.  Ed.  1042,  28  Sup.  Ct.  641,  holding  courts  of  Mississippi 
could  not  deny  effect  to  judgment  of  another  State  because  original  con- 
troversy arose  from  gambling  transaction  in  Mississippi  unlawful  in 
that  State;  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  458,  holding 
New  York  judgment  based  on  deal  in  futures  could  not  be  collaterally 
attacked  in  court  of  another  State. 

Appearance  of  nonresident  defendant  does  not  give  conrt  Jnrifldictlon 
of  divorce  snlt  institnted  by  person  not  having  bona  ilde  domicile  in  State. 

Approved  in  Worthington  v.  District  Court,  37  Nev.  233, 142  Pac.  238, 
following  rule ;  Haddock  v.  Haddock,  201  U.  S.  583,  610,  50  L.  Ed.  875, 
886,  26  Sup.  Ct.  525,  mere  domicile  within  State  of  one  spouse  does 
not  give  jurisdiction  to  render  divorce  decree  enforceable  in  other 
States  against  nonresident  served  by  publication;  Tiedemann  v.  Tiede- 
mann,  36  Nev.  502,  509,  137  Pac.  827,  829,  holding  resident  plaintiff 
could  maintain  suit  for  divorce  in  county  where  defendant  found;  Bid- 
well  V.  Bidwell,  139  N.  C.  410,  2  L.  R.  A.  (N.  S.)  324,  52  S.  E.  57,  where, 
after  defendant  obtained  divorce  in  North  Dakota,  in  which  plaintiff 
appeared,  latter  sued  in  Massachusetts,  where  she  resided,  and  suit  dis- 
missed, plaintiff  could  not  sue  for  maintenance  in  absence  of  allegation 
that  Massachusetts  decree  fraudulent  or  invalid. 

Distinguished  in  In  re  Chace,  26  R.  1.  356,  69  L.  R.  A.  498,  58  Atl. 
980,  marriage  contracted  in  Massachusetts  without  consent  of  guardian 
of  one  of  spouses,  residing  here,  is  not  invalid  here  in  absence  of  show- 
ing that  it  was  intended  to  evade  laws  of  this  State. 

Judgments  of  the  courts  of  other  States.    Note,  108  Am.  St.  Rep. 
316,  829. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Aim.  Gas.  1916B,  876,  904,  905,  910. 

Conflict  of  laws  on  divorce.    Note,  59  L.  R.  A.  187,  148,  144,  186. 

Action  on  judgment  recovered  under  penal  statute  in  other  State. 
Note,  12  L.  R.  A.  (N.  S.)  878. 

j        Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
I  32  K  R.  A.  (N.  S.)  926. 

J        Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  56. 

188  T7.  S.  42-55,  47  I..  Ed.  373.  28  Sup.  Ot.  254,  EABI«E  T.  OARSON. 

Power  to  transfer  stock  Is  a  valuable  franchise  conferred  by  Congress 
on  banks.  It  is  no  lees  to  the  Interest  of  the  shareholder  than  the  public 
that  the  stock  certlfloate  shall  be  in  a  form  to  secure  public  confidence. 
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Approved  in  National  Safe  Deposit  etc.  Co.  v.  Hibbs,  32  App.  D.  C. 
469,  upholding  transfer  to  bona  fide  purchaser  of  bank  stock  indorsed 
in  blank  by  broker  in  excess  of  his  authority. 

Where  owner  of  national  bank  stock  has  made  bona  fide  sale  and  pec- 
formed  every  duty  required  to  secure  registry  of  transfer  fact  that  transfer 
was  not  affected  on  books  does  not  render  such  owner  liable  on  stock. 

Approved  in  Irvine  v.  Bankard,  181  Fed.  208,  209,  Kimball  v.  Apsey, 
164  Fed.  832,  90  C.  C.  A.  634,  Apsey  v.  Whittemore,  199  Mass.  70,  85 
N.  E.  93,  and  Apsey  v.  Kimball,  221 U.  S.  523,  55  L.  Ed.  838,  31  Sup. 
Ct.  695,  all  holding  stockholders  in  national  bank  had  done  all  acts  re- 
quired of  them  for  withdrawal  before  renewal  of  charter,  though  final 
action  not  taken;  Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co.,  193 
U.  S.  593,  48  L.  Ed.  805,  24  Sup.  Ct.  524,  national  bank  cannot  pro- 
hibit transfers  of  stock  without  consent  of  directors  by  stockholder 
while  he  is  indebted  to  bank;  Fowler  v.  Crouse,  175  Fed.  648,  99 
C.  C.  A.  200,  holding  transfer  of  stock  of  insolvent  national  bank 
not  made  with  intent  to  award  liability  thereon;  McDonald  v.  Dewey, 
134  Fed.  530,  533,  534,  67  C.  C.  A.  408,  bank  stockholder  selling  shares 
not  liable  to  creditors  of  bank  unless  it  is  shown  that  he  was  chargeable 
vdth  knowledge  of  insolvency  of  bank  and  of  vendee's  irresponsibility. 

Distinguished  in  McDonald  v.  Dewey,  202  U.  S.  525,  526,  50  L.  Ed. 
1134,  1185,  26  Sup.  Ct.  731,  stockholder  cannot  evade  liability  for  debts 
of  bank  by  transfer  of  shares  in  insolvent  bank  to  irresponsible  perscHi, 
and  he  has  burden  of  showing  vendee  was  responsible  to  extent 
of  assessment ;  dissenting  opinion  in  McDonald  v.  Dewey,  202  U.  S.  533, 
535,  50  L.  Ed.  1138,  1189,  26  Sup.  Ct.  731,  majority  holding  stockholder 
cannot  evade  liability  for  debts  of  bank  by  transfer  of  shares  in  insol- 
vent bank  to  irresponsible  person,  and  he  has  burden  of  showing  ven- 
dee's responsibility;  dissenting  opinion  in  McDonald  v.  Dewey,  134  Fed. 
535,  67  C.  C.  A.  408,  majority  holding  stockholder  selling  shares  not 
liable  to  creditor  of  bank  unless  it  is  shown  that  he  was  chargeable  with 
knowledge  of  insolvency  and  of  vendee's  irresponsibility. 

Stockholder's  liability  for  technical  failure  to  record  transfer  of 
shares.    Note,  11  L.  R.  A.  (N.  S.)  819. 

A  transfer  of  stock  merely  to  avoid  liability  is  void  and  transferrer 
remains  liable. 

Approved  in  Schofield  v.  Twining,  127  Fed.  487,  holding  father  liable 
us  stockholder  where  prior  to  bank's  failure  he  sold  shares  to  his  son, 
a  director,  who  failed  to  transfer  same  on  books. 

When  bank  is  '^ insolvent."    Note,  Ann.  Oaa.  19160,  88. 

188  U.  a  66-81,  47  L.  Bd.  380,  23  Sup.  Ot.  244,  HALE  T.  AUJSOK. 

A  receiver,  appointed  under  laws  of  Minnesota,  of  assets  of  insolvent 
Minnesota  corporation,  who  has  no  title  to  the  fund,  but  acts  simply  as 
the  arm  of  the  court,  cannot  sue  in  eanlty  In  another  State,  nonresident 
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Btocklioldeni  to  enforce  statutory  liability,  nor  In  Circuit  Court  of  ITatted 
States  In  another  State. 

Approved  in  Edwards  v.  National  Window  Glass  etc.  Assn.,  139  Fed. 
797,  798,  following  rule;  Great  Western  Min.  etc.  Co.  v.  Harris,  198 
U.  S.  574,  49  L.  Ed,  1168,  25  Sup.  Ct.  770,  receiver  cannot  sue  in  foreign 
jurisdiction  either  in  own  name  or  in  that  of  corporation,  to  realize  its 
fAsets;  Finney  v.  Guy,  189  U.  S.  340,  341,  344,  47  L.  Ed.  843,  845,  23 
Sup.  Ct.  560,  561,  holdii^  where  Minnesota  courts  allow  only  action 
against  resident  stockholders  to  enforce  statutory  liability,  full  faith 
and  credit  is  not  denied  by  refusal  of  another  State  to  enforce  such  lia- 
bility; Hollander  v.  Heaslip,  222  Fed.  811,  137  C.  C.  A.  1,  holding  re- 
ceiver could  bring  ancillary  bill  to  determine  claim  by  corporation  where 
jurisdiction  was  obtained  over  defendant's  person,  though  daini  purely 
legal ;  Coal  &  Iron  Ry.  Co.  v.  Reherd,  204  Fed.  882,  123  C.  C.  A.  155, 
holding  receiver  for  partnership  in  State  court  could  not  sue  in  Federal 
court  in  another  State;  Irvine  v.  Elliott,  203  Fed.  97, 103, 105, 106,  hold- 
ing receiver  for  Ohio  corporation  could  not  sue  stockholder  in  court  of 
another  State  to  recover  assessment  levied ;  Strout  v.  United  Shoe  Mach. 
Co.,  195  Fed.  319,  holding  trustee  vested  with  title  of  dissolved  corpora- 
tion could  sue  in  foreign  jurisdiction ;  Shipman  v.  Willard,  194  Fed.  576, 
holding  assessment  of  stockholder's  liability  in  another  State  was  not 
basis  of  action  of  debt  on  judgment;  Fairview  Fluor  Spar  &  Lead  Co. 
V.  Ulrich,  192  Fed.  897,  113  C.  C.  A.  372,  holding  receiver  appointed  by 
Federal  court  could  not  sue  in  another  jurisdiction;  In  re  Dunseath  & 
'  Son  Co.,  168  Fed.  975,  holding  reeeiver  in  bankruptcy  could  not  sue  in 
another  district  to  recover  assets  in  hands  of  strangers;  Morrill  v. 
American  Reserve  Bond  Co.,  151  Fed.  320,  holding  receiver  in  Federal 
court  had  no  power  to  take  possession  of  property  in  another  district; 
Covell  v.  Fowler,  144  Fed.  539,  receiver  appointed  in  equity  suit  to 
liquidate  bank's  affairs  cannot  impose  stockholder's  liability  in  another 
jurisdiction;  Fowler  v.  Osgood,  141  Fed.  22,  4  L.  R.  A.  (N.  S.)  824,  72 
C.  C.  A.  270,  ^receiver  appointed  by  Federal  court  in  Iowa  cannot  sue  in 
Federal  court  in  Colorado  to  recover  fund  from  Coloradoan,  though 
there  are  no  creditors  in  Colorado ;  In  re  Benedict,  140  Fed.  57,  applying 
rule  to  bankrupt  receiver;  Great  Western  Min.  etc.  Co.  v.  Harris,  128 
Fed.  326,  63  C.  C.  A.  51,  holding  receiver  of  insolvent  corporation  aj)- 
pointed  by  court  under  general  equity  powers  cannot  sue  for  fund  in 
foreign  jurisdiction ;  Tyler  v.  Hale,  122  Fed.  1021,  57  C.  C.  A.  681,  hold- 
ing receiver  cannot  maintain  proceedings  in  foreign  jurisdiction  to  en- 
force stockholder's  liability;. Hammond  v.  Cline,  170  Ind.  455,  84  N.  E. 
828,  holding  receiver  of  insolvent  corporation  had  no  authority,  under 
statutes,  to  sue  on  stockholder's  liability;  Shloss  v.  Metropolitan  Surety 
Co.,  149  Iowa,  387,  128  N.  W.  385,  holding  court  would  not  recognize  a 
claim  of  foreign  receiver  of  foreign  corporation  to  funds  found  in  State 
where  result  would  be  to  relegate  creditors  in  State  to  foreign  Jurisdic- 
tion for  relief;  Jenkins  v.  Purcell,  29  App.  D.  C.  214,  9  L.  R.  A.  (N.  S.) 
1074,  holding  right  of  foreign  receiver  to  proceeds  of  sale  of  property 
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ir  District,  which  he  took  possession  of  in  district  of  his  appointment, 
was  inferior  to  right  of  local  creditor  of  owner  attaching  same;  Miller  v. 
Aldrich,  202  Mass.  114,  132  Am.  St.  Bep.  480,  88  N.  E.  442,  holding  suit 
did  not  lie  hy  creditors  of  insolvent  hank  of  another  State,  appointed 
hy  court  to  collect  debts  due  corporation,  to  recover  on  stockholders 
liability;  Selig  v.  Hamilton,  234  U.  S.  659,  Ann.  Oas.  1917A,  104,  58 
L.  Ed.  1523,  34  Sup.  Ct.  926,  Lewisohn  v.  Stoddard,  78  Conn.  605,  63 
Atl.  633,  and  Shipman  v,  Treadwell,  208  N.  Y.  411,  102  N.  E.  637,  all 
arguendo. 

Distinguished  in  Bemheimer  v.  Converse,  206  U.  S.  524,  534,  51  L.  £d. 
U72,  1176,  27  Sup.  Ct.  755,  Blackburn  v.  Irvine,  205  Fed.  225,  123 
C.  C.  A.  405,  Converse  v.  Mears,  162  Fed.  769,  Converse  v.  Ayer,  197 
Mass.  453,  84  N.  E.  100,  and  Converse  v.  Hamilton,  224  U.  S.  254,  257, 
260,  Ann.  Oas.  191SD,  1292,  56  L.  Ed.  75S,  754,  755,  32  Sup.  Ct.  415, 
all  holding  receiver  who  was  quasi-assignee  could  rule  in  other  jurisdic- 
tions; In  re  Dempster,  172  Fed.  358,  97  C.  C.  A.  51,  holding  receiver  in 
bankruptcy  could  maintain  plenary  suit  in  any  district  in  United  States 
to  protect  property  of  banbupt;  Wyman  v.  Bowman,  127  Fed.  265,  62 
C.  C.  A.  189,  holding  receiver  takes  subscription  liability  of  stockholders 
as  choses  in  action  of  corporation  and  can  enforce  same  in  legal  proceed- 
ings; Burget  V.  Robinson,  123  Fed.  262,  263,  267,  268,  59  C.  C.  A.  260, 
holding  Circuit  Court  of  Appeals  precluded  from  reopening  case  by 
summary  denial  by  Supreme  Court  of  application  for  writ  of  certiorari 
where  same  issues  were  presented ;  Miller  v.  Spaulding,  107  Me.  270,  78 
Atl.  361,  holding  double  liability  of  bank  stockholders  fixed  by  Colorado 
statute  was  enforceable  against  nonresidents  only  under  laws  of  forum ; 
Childs  V.  Blethen,  40  Wash.  348,  349,  350,  351,  352,  82  Pac.  408,  409,  410, 
upholding  right  of  receiver  appointed  in  another  State  to  enforce  judg- 
ment of  such  State  for  stockholder's  liability;  dissentihg  opinion  in 
Converse  v.  Hamilton,  136  Wis.  593,  118  N.  W.  192,  majority  holding 
comity  did  not  require  Wisconsin  court  to  entertain  suit  by  receiver 
against  Wisconsin  citizen  to  collect  assessment  made  by  Minnesota 
court. 

Privileges  accorded  by  comity  to  foreign  receivers.    Note,  Ann. 
Oaa.  1913D,  1297. 

Right  of  receiver,  assignee,  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note,  81  L.  R.  A.  (N.  8.)  366. 

.  In  questions  of  multlfaxiouaness,  equitable  Jurisdletion  must  depend 
upon  convenience  of  all  parties. 

Approved  in  Kirwan  v.  Murphy,  189  U.  S.  54,  47  L.  Ed.  705,  23  Sup. 
Ct.  603,  holding  equity  will  not  interfere  to  prevent  survey  of  Land 
claimed  by  government  where  no  irreparable  damage  will  result  and 
where  legal  remedy  is  adequate;  Illinois  Cent.  Ry.  Co.  v.  Caffrey,  128 
Fed.  779,  holding  good  on  demurrer  bill  joining  large  number  of  defend- 
ants where  the  cause  against  each  is  same  and  when  joinder  will  pro- 
mote convenience  of  all  concerned;  Wyman  v.  Bowman,  127  Fed.  262, 
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263,  62  C.  C.  A.  189,  allowing  bill  against  nine  defendants  to  collect  un- 
paid subscriptions  where  same  question  of  law  and  fact  are  involved 
and  convenience  of  all  parties  will  be  advanced. 

A  single  action  In  equity  cannot  l)e  maintained  in  tbe  Oiicnit  Court 
in  anotber  State  by  tbe  receiver  of  an  insolvent  Minnesota  corporation 
against  all  stocUiolders  in  that  State,  on  tlie  statutory  liability  of  each 
defendant  as  stockholder,  on  the  ground  of  prevention  of  multiplicity  of 
suits. 

Approved  in  People's  Nat.  Bank  v.  Saville,  201  U.  S.  641,  50  L.  Ed. 
901,  26  Sup.  Ct.  760,  following  rule;  Bitterman  v.  Louisville  etc.  R.  R. 
Co.,  207  U.  S.  226, 12  Ann.  Oaa.  698,  52  L.  Ed.  183,  28  Sup.  Ct.  91,  hold- 
ing bill  to  enjoin  a  number  of  ticket  brokers  found  dealing  in  certain 
class  of  tickets  was  not  multifarious;  Bellamy  v.  St.  Louis  etc.  Ry.  Co., 
220  Fed.  878,  136  C.  C.  A.  442,  holding  order  enjoining  actions  by  ship- 
pers against  carrier  under  statute  regulating  rates  could  not  be  sustained 
on  ground  that  it  prevented  multiplicity  of  suits ;  Goldfield  Consol.  Mines 
Co.  V.  Richardson,  194  Fed.  204,  holding  owners  of  several  mines  in 
mining  district  could  join  in  suit  to  enjoin  assayers  from  purchasing 
stolen  ores ;  Alsop  v.  Conway,  188  Fed.  576,  110  C.  C.  A.  366,  holding 
under  Kentucky  statutes  suit  lay  on  behalf  of  all  creditors  against  all 
stockholders  of  insolvent  bank  upon  their  liability  as  stockholders; 
Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  202,  208,  209,  refus- 
ing injunction  against  maintenance  of  suits  against  railroad  for  breach 
of  alleged  contract  to  maintain  division  point  asked  on  ground  that 
many  suits  would  be  brought  and  result  in  irreparable  injury;  Fidelity 
Trust  etc.  Co.  v.  Archer,  179  Fed.  36,  38,  39,  40, 103  C.  C.  A.  16,  holding 
court  had  no  jurisdiction  of  suit  by  receiver  against  numerous  stock- 
holdei:3  for  assessment  on  stock  of  fijced  sum  per  share,  made  by  court 
of  another  jurisdiction  in  winding  up  affairs  of  corporation  where  there 
was  no  ground  of  defense  common  to  defendants ;  United  States  v.  Allen, 
171  Fed.  928,  holding  bill  to  cancel  for  fraud  large  number  of  separate 
conveyances  made  by  individual  Indians  to  the  several  defendants  and 
having  no  connection  with  each  other  was  multifarious;  Buchanan  Co. 
V.  Adkins,  175  Fed.  701,  99  C.  C.  A.  246,  Peniston  v.  Hydraulic  Press 
Brick  Co.,  234  Mo.  708,  138  S.  W.  534,  Chaput  v.  Bock,  224  Mo.  83,  123 
S.  W.  18,  and  New  Jersey  etc.  Lumber  Co.  v.  Gardner-Lacy  Lumber  Co., 
178  Fed.  783,  102  C.  C.  A.  220,  all  holding  suit  to  determine  adverse  in- 
terest in  realty  did  not  lie  against  numerous  defendants  claiming  inter- 
ests in  different  portions  of  tract;  Pennsylvania  Co.  v.  Bay,  150  Fed. 
773,  upholding  bill  by  railroad  to  enjoin  several  ticket-scalpers;  Pere 
Marquette  R.  Co.  v.  Bradford,  149  Fed.  499,  enjoining  actions  .at  law  on 
coupons  of  bonds  which  were  alleged  to  have  been  issued  through  fraud 
in  payment  of  corporate  stock;  Hackett  v.  Northern  Pac.  Ry.  Co.,  140 
Fed.  718,  action  at  law  against  corporation  for  damages  sustained*  by 
stockholders  not  maintainable  jointly,  by  owners  of  stock  in  severalty; 
Southern  Steel  Co.  v.  Hopkins,  157  Ala.  188,  131  Am.  St.  Rep.  20»  16 
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Ann.  Oaa.  690,  20  L.  R.  A.  (N.  S.)  848,  47  South.  277,  holding  bill  lay 
to  enjoin  one  hundred  and  ten  separate  suits  against  coal  eompany  for 
death  of  as  many  persons  in  one  accident  until  a  defense  applicable 
to  all  suits  alike  was  determined,  where  cost  of  litigation  would  other- 
wise be  ruinous  though  defense  valid;  People's  Nat.  Bank  v.  Saville,  25 
App.  D.  C.  142,  dismissing  bill  by  creditors  of  corporation  against 
numerous  stockholders;  Boonville  Nat.  Bank  y.  Blakey,  166  Ind.  441, 
76  N.  £.  533,  holding  bill  by  trustee  against  several  transferees  of  bank- 
rupt on  separate  claims,  involving  common  elements  of  fact,  to  recover 
alleged  preferences,  did  not  lie;  Vandalia  Coal  Co.  v.  Lawson,  43  Ind. 
App.  241,  247,  260,  87  N.  E.  52,  54,  55,  refusing  to  enjoin  actions  by 
several  employees  of  corporation  injured  in  one  accident  from  )rii^ng 
separate  suits  for  damages ;  Illinois  Cent.  R.  Co.  v.  Baker,  155  Ky.  520, 
49  L.  R.  A.  (N.  S.)  496,  159  S.  W.  1172,  holding  bill  lay  to  enjoin 
numerous  suits  by  employees  of  coal  company  against  railroad  eompany 
for  loss  of  work  alleged  due  to  failure  of  railroad  to  furnish  cars; 
Rogers  v.  Boston  Club,  205  Mass.  266,  268,  28  L.  R.  A.  (N.  8.)  743,  91 
N.  E.  324,  holding  equity  had  no  jurisdiction  of  suit  by  receiver  of 
insolvent  Social  corporation  joining  claims  for  dues  of  members  and 
chaises  for  food,  etc.;  Clark  v.  Knowles,  187  Mass.  38,  105  Aol  St. 
Rep.  376,  72  N.  E.  353,  suit  in  equity  by  creditors  of  Colorado  corpo- 
ration against  Massachusetts  stockholder  to  enforce  double  liability 
under  Colo.  Sess.  Laws  1885,  p.  264,  §  1,  is  not  maintainable ;  Davis  v. 
Forrestal,  124  Minn.  16,  Ann.  Cas«  1915B,  448,  L.  R.  A.  1915F,  1012, 
144  N.  W.  425,  holding  bill  did  not  lie  by  contractors  for  county  ditch 
to  restrain  stdts  by  subcontractors,  their  sureties,  the  county,  and  in* 
jured  land  owners,  on  account  of  ditch  construction;  Cumberland  Tele- 
phone ete.  Co.  V.  Williamson,  101  Miss.  8,  57  South.  560,  holding  bill 
did  not  lie  to  enjoin  numerous  suits  against  telephone  company  alleging 
wrongful  removal  of  telephones;  Gulf  etc.  R.  Co.  v.  Barnes,  94  l^Iiss. 
510,  512,  48  South.  829,  holding  bill  did  not  lie  to  enjoin  numerous  suits 
against  railroad  arising  out  of  same  accident;  Dickinson  v.  Kline,  96 
Neb.  437,  438,  148  N.  W.  142,  bill  by  creditors  of  insolvent  corporation 
against  stockholders  to  recover  on  stockholders'  liability  held  maintain- 
able; Burke  v.  Scheer,  89  Neb.  86,  33  L.  R.  A.  (N.  S.)  1057,  130  N.  W. 
964,  holding  bill  did  not  lie  by  receiver  of  insolvent  mutual  insurance 
company  for  separate  liability  of  each  policy-holder  for  unpaid  assess- 
ment; Empire  Engineering  Corp.  v.  Mack,  217  N.  Y.  94,  111  N.  E.  478, 
bill  held  multifarious,  and:  remedies  at  law  adequate;  Knickerbocker 
Trust  Co.  v.  Iselin,  185  N.  Y.  66,  77  N.  E.  878,  action  at  law  by  single 
creditor  against  single  stockholder  of  Maryland  corporation  to  enforce 
stockholder's  liability  is  not  maintainable  in  New  York;  Dixie  Fire  Ins. 
Co.  V.  American  Confectionery  Co.,  124  Tenm  266,  267,  34  L.  R.  A. 
(N.  8.)  897,  136  S.  W.  919,  920,  holding  bill  lay  for  adjustment  of  pro- 
portional liabilities  of  each  of  several  insurers  of  portions  of  manufac- 
turing plant;  International  Paper  Co,  v.  Bellows  Falls  Canal  Co.,  88  Yt. 
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103,  90  Atl.  946,  holding  equity  had  no  jurisdiction  of  bill  by  numerous 
grantees  of  water-power  rights  by  separate  grants  to  assert  estoppel 
where  issues  as  to  each  would  have  to  be  separately  determined;  Hunt 
V.  Whewell,  122  Wis.  38,  40,  41,  99  N.  W.  601,  602,  order  of  Minnesota 
court  directing  payment  of  stock  assessment  is  not  enforceable  as  judg- 
ment in  Wisconsin  courts  against  Wisconsin  resident ;  dissenting  opinion 
in  Watson  v.  Huntington,  215  Fed.  487,  131  C.  C.  A.  520,  majority  dis- 
missing bill  stating  several  similar  and  distinct  courses  of  action  in 
favor  of  as  many  plaintiffs;  dissenting  opinion  in  Daniels  v.  Portland 
Gold  Min.  Co.,  202  Fed.  647,  46  K  E.  A.  (N.  S.)  827,  121  C.  C.  A.  47, 
majority  refusing  to  enjoin,  at  suit  of  several  owners  of  mines,  on  be- 
half of  themselves  and  others,  a  number  of  defendants  from  operating 
assay  offices  or  purchasing  ore  without  notice  to  such  owners,  for  pur- 
pose of  preventing  purchase  of  stolen  ore;  dissenting  opinion  in  Illinois 
Steel  Co.  V.  Schroeder,  133  Wis.  581,  126  Am.  St.  Rep.  977,  14  L.  R.  A. 
(N.  S.)  289, 113  N.  W.  58,  majority  holding  single  bill  did  not  lie  against 
several  defendants  to  recover  several  tracts  of  land. 
.  Distinguished  in  Watson  v.  Huntington,  215  Fed.  478,  487, 131  C.  C.  A. 
520,  dismissing  bill  stating  several  similar  distinct  causes  of  action  in 
favor  of  as  many  plaintiffs ;  Brown  v.  Allebach,  156  Fed.  698,  699,  hold- 
ing receiver  of  insolvent  corporation  could  sue  in  equity  to  collect  as- 
sessment joining  numerous  stockholders,  on  ground  of  preventing  multi- 
plicity of  suits  where  assessments  small,  and  cost  of  separate  suits 
prohibitive;  Illinois  Steel  Co.  v.  Schroeder,  133  Wis.  571,  126  Am.  St. 
Bep.  977,  14  L.  R.  A.  (N.  8.)  289,  113  N.  W.  55,  holding  single  biU  did 
not  lie  against  several  defendants  to  recover  several  tracts  of  land. 
Equity — ^When  will  jurisdiction  be  entertained  in  an  action  to  quiet 
title  and  obtain  possession  of  land  against  numerous  persons  who 
hold  under  common  source,  but  each  claims  a  separate  and  dis- 
tinct tract  of  land.  Note,  126  Am.  St.  Rep.  1002. 
Bills  of  peace  or  injunction  to  prevent  multiplicity  of  suits.    Note, 

ISl  Am.  St.  Rep.  40,  42,  51. 
Jurisdiction  of  equity  to  prevent  multiplicity  of  suits  to  enforce 
liabilty  of  members  of  club  or  corporation.    Note,  28  L.  R.  A. 
(N.  S.)  744,  747. 
Right  to  enforce  stockholders'  liability  outside  of  State  of  incor- 
poration.   Note,  33  L.  R.  A.  (N.  S.)  900,  901,  906. 

Miscellaneous.  Cited  in  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed. 
136,  to  point  that  statute  altering  mode  for  enforcing  unpaid  stock 
subscriptions  did  not  alter  contract  remedy  theretofore  existing  in  favor 
of  creditors;  Schwartz  v.  Loftus,  216  Fed.  323,  132  C.  C.  A.  464,  to 
point  that  liability  of  stockholders  created  by  statute  for  debts  incurred 
while  statute  in  force  is  not  affected  by  repeal  of  statute;  Converse  v. 
Aetna  Nat.  Bank,  79  Conn.  173,  175,  7  Ann.  Gas.  75,  64  Atl.  344,  345, 
to  point  that  enlargement  of  remedy  of  creditors  of  corporation  does 
not  impair  obligation  of  contract. 
XVIII— 78 
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188  XT.  a  82-97,  47  I..  Ed.  394,  23  Sup.  Ot.  266,  DIAMOUD  MATCH  00.  ▼. 
ONTONAGON. 

Until  goods  are  cominltted  to  carrier  for  transportatloii  beyond  State, 
tbey  are  taxable  therein. 

Approved  in  New  York  v.  Knight,  192  U.  S.  28,  48  L.  Ed.  328,  24  Sup. 
Ct.  203,  upholding  New  York  tax  on  independent  cab  service  main- 
tained by  Pennsylvania  railroad  at  its  terminal  within  the  State; 
Blackstone  v.  Miller,  188  U-  S.  203,  47  L.  Ed.  439,  23  Sup.  Ct.  277, 
holding  State  may  tax  transfer  under  will  of  nonresident  of  debts  due 
from  residents. 

There  may  be  an  interior  movement  of  property  within  a  State  ix^ich 
does  not  constitute  interstate  commerce,  thou^th  property  come  from  or  be 
destined  to  another  State.  Logs  stored  in  rivers  of  State  for  preservation 
held,  in  this  case,  subject  to  taxation  though  removed  to  sorting  gap  for 
separation  for  shimnent  to  another  State. 

Approved  in  Bacon  v.  Illinois,  227  U.  S.  514,  516,  57  L.  Ed.  619,  620, 
33  Sup.  Ct.  299,  holding  property  brought  within  State  and  held  by 
owner  with  power  of  disposition  was  subject  to  State  tax,  though  ul- 
timate destination  was  another  State;  General  Oil  Co.  v.  Crain,  209 
U.  S.  229,  52  L.  Ed.  765,  28  Sup.  Ct.  475,  holding  State  statute  for 
inspection  of  oil  applied  to  oil  coming  into  State  and  stored,  though 
intended  for  sale  and  distribution  in  other  States;  Delaware  etc.  R.  R. 
Co.  V.  Pennsylvania,  198  U.  S.  353,  49  L.  Ed.  1082,  25  Sup.  Ct.  669, 
including  in  appraisement  of  capital  stock  of  domestic  corporation, 
for  tax  purposes,  value  of  coal  mined  in  State  but  held  for  sale  in  other 
State  is  erroneous;  In  re  Conecuh  Pine  Lumber  &  Mfg.  Co.,  180  Fed. 
252,  holding  contract  made  in  State  for  sale  of  lumber  to  foreign  cor- 
poration, delivery  to  be  n^ade  ^n  State  did  not  constitute  interstate  com- 
merce ;  Brunner  v.  Mobile-Gulfport  Lumber  Co.,  188  Ala.  263,  ^  South. 
439,  holding  purchase  of  lumber  in  State  by  foreign  corporation  to 
be  delivered  at  port  in  State  for  foreign  shipment  was  not  transaction 
in  interstate  commerce ;  Rees-Scott  Co.  v.  City  of  New  Orleans,  124  La. 
157,  49  South.  1012,  holding  stoves  held  in  State  for  export  for  indefi- 
nite period  subject  to  local  tax;  Welch  v.  Boston,  221  Mass.  159,  109 
N.  E.  175,  holding  stocks  devised  by  resident  in  Maine  to  beneficiaries 
in  Californa  were  taxable  to  trustees  in  Massachusetts,  though  stocks 
remained  in  Maine;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218 
Mass.  565,  Ann.  Gas.  19160,  214,  106  N.  E.  313,  holding  statute  of  1909 
taxing  foreign  corporations  did  not  apply  to  those  engaged  in  foreign 
commerce;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75  N.  J.  L.  931, 
15  L.  R.  A.  (N.  8.)  514,  68  Atl.  809,  holding  coal  brought  into  State 
and  stored  for  later  shipment  to  another  State  was  subject  to  local 
tax ;  People  v.  Wells,  185  N.  Y.  278,  77  N.  E.  20,  where  foreign  corpora- 
tion maintains  office  in  State  for  sale  of  goods,  and  takes  bills  receiv- 
able in  payment  which  are  held  here  for  collection,  bills  are  taxable 
here;  Reid  v.  Southern  Ry.  Co.,  153  N.  C.  493,  69  S.  E.  619,  holding 
railroad  company  could  receive  freight  for  interstate  shipment  without 
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filing  of  through  rates  provided  for  by  Interstate  Commerce  Act,  since 
act  applied  only  to  shipment;  Burlington  Lumber  Co.  v.  Southern  Ry. 
Co.,  162  N.  C.  73,  67  S.  E.  169,  holding  statute  imposing  penalty  for 
refusing  to  accept  freight  for  shipment  was  not  void  because  applsdng 
to  fiiiipments  in  interstate  commerce;  Clark  Bros.  Coal  Min.  Co.  ▼• 
Pennsylvania  R.  Co.,  241  Pa.  628,  88  Atl.  768,  arguendo. 

Distinguished  in  dissenting  opinion  in  General  Oil  Co.  v.  Crain,  209 
U.  8.  236,  62  L.  Ed.  768,  28  Sup.  Ct.  476,  holding  State  statute  for  in- 
spection of  oil  applied  to  oil  coming  into  State  and  stored,  though 
intended  for  sale  and  distribution  in  other  States. 

State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note,  6  Ann.  Oas.  1019. 

When  logs  intended  for  exportation  pass  beyond  State's  power  of 
taxation.    Note,  13  L.  B.  A.  (N.  S.)  801. 

Taxes — ^Assessability  of  property  brought  into  tax  district  after 
tax  day.    Note,  88  L.  B.  A.  (N.  S.)  868. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A* 
662.  > 

188  TJ.  S.  97-104,  47  L.  Ed.  400,  23  Sup.  €ft.  272,  BnJJKGS  T.  rLLINOI& 

A  State  may  separately  classify  life  estates  and  provide  for  their 
taxation^  Illinois  statute. taxing  sucb  estates  wben  remainder  is  to  lineals, 
and  exempting  such  estates  when  remainder  is  to  collaterals,  upheld.^ 

Approved  in  Tanner  v.  Little,  240  U.  S.  382,  60  L.  Ed.  701,  36  Sup. 
Ct.  383,  upholding  Washington  statute  imposing  license  tax  on  use  of 
profit  sharing  coupons;  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S. 
329,  67  L.  Ed.  1213.  33  Sup.  Ct.  833,  upholding  Michigan  Act  of  1909, 
taxing  telephone  companies  exempting  those  having  income  of  less  than 
five  hundred  dollars  per  year;  District  of  Columbia  v.  Brooke,  214  U.  S. 
160,  68  L.  Ed.  946,  29  Sup.  Ct.  660,  upholding  statute  providing  for 
drainage  of  District  of  Columbia  which  provided  different  methods  for 
its  enforcement  against  resident  and  nonresident  owners;  Thompson 
V.  Kentucky,  209  U.  S.  348,  62  L.  Ed.  828.  28  Sup.  Ct.  633,  holding 
classification  of  distilled  spirits  in  bond,  as  distinct  from  other  property, 
for  taxation  was  valid;  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S. 
293,  60  L.  Ed.  761.  26  Sup.  Ct.  466  (Arming  Michigan  R.  R.  Tax  Cases, 
138  Fed.  233),  upholding  Michigan  act  of  1901  taxing  railroads  at  aver- 
age rate  for  other  property;  United  States  v.  Grand  Rapids  etc.  Ry. 
Co.,  224  Fed.  671,  140  C.  C.  A.  177,  upholding  Hours  of  Service  Act 
for  interstate  railroad  carriers;  Kane  v.  Erie  R.  Co.,  133  Fed.  686,  68 
L.  B.  A.  788,  67  C.  C.  A.  663,  upholding  Ohio  railroad  Fellow-servant 
Act;  Brown  v.  Elder,  32  Colo.  633,  77  Pac.  865,  upholding  inheritance 
tax  law ;  Atlantic  Coast  Line  R.  Co.  v.  Coachman,  69  Fla.  148,  20  Ann. 
Gas.  1047,  52  South.  383,  upholding  statute  fixing  penalty  for  failure 
to  pay  claims  for  loss  of  freight  in  transit;  Seaboard  Air  Line  Ry. 
V.  Simon,  56  Fla.  651,  16  Ann.  Oas.  1234,  20  L.  B.  A.  (N.  8.)  126,  47 
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South.  1003,  holding  statute  imposing  penalty  on  railroads  alone  for 
loss  of  goods  in  transit  is  void  as  based  on  unreasonable  claissification; 
State  y.  Chicago  etc.  R.  Co.,  246  Mo.  515,  152  S.  W,  30,  holding  void 
as  based  on  unreasonable  classification  statute  penalizing  abandonment 
of  rail.jad  station  without  authority  of  warehouse  commission;  In  re 
Sanford's  Estate,  90  Neb.  414,  45  L.  B.  A.  (N.  8.)  228,  133  N.  W.  871, 
holding  realty  devised  in  lieu  of  dower  was  subject  to  inheritance  tax; 
People  V.  Crane,  214  N.  Y.  197,  AniL  Oas.  1915B,  1264,  108  N.  E.  442, 
upholding  statute  prohibiting  employment  of  aliens  on  public  work; 
State  ex  rel.  Hagen  v.  Anderson,  22  N.  D.  67,  132  N.  W.  434,  statute 
providing  for  payment  to  -city  treasurers  of  certain  funds  for  bridge 
construction  construed  and  upheld;  Standard  Oil  Co.  v.  Spartanburg, 
66  S.  C.  41,  44  S.  E.  379,  holding  invalid  ordinance  requiring  dealers  in 
oil  upon  which  the  license  has  not  been  paid  to  pay  license  of  two 
hundred  and  fifty  dollars  per  year;  Standard  Oil  Co.  v.  Fredericksburg, 
105  Va.  91,  52  S.  E.  820,  ordinance  imposing  one  license  tax  on  cor- 
porations transporting  oil  in  tank-cars  or  in  pipe-lines  and  imposing 
smaller  tax  on  persons  selling  oil  which  has  been  brought  in  in  barrels, 
is  discriminatory;  Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va.  639,  6 
L.  B.  A.  (N.  S.)  628,  53  S.  E.  943,  statute  taxing  chattels  real  considered 
and  held  not  to  violate  Fourteenth  Amendment;  Chicago  etc.  R.  Co. 
V.  State,  128  Wis.  645,  108  N.  W.  582,  upholding  Laws  1903,  p.  601, 
c.  378,  relating  to  exemption  of  mortgage  debts  from  taxation;  dissent- 
ing opinion  in  Chanler  v.  Kelsey,  205  U.  S.  480,  51  L.  Ed.  889,  27  Sup. 
Ct.  550,  majority  holding  New  York  inheritance  tax  law  applied  on 
exercise  of  power  of  appointment,  though  power  was  created  before 
law  enacted. 

Distinguished  in  dissenting  opinion  in  In  re  Sanf ord's  Estate,  90  Neb. 
421,  45  L.  B.  A.  (N.  8.)  228,  133  N.  W.  874,  majority  holding  realty 
devised  in  lieu  of  dower  was  subject  to  inheritance  tax. 

Inheritance  taxation — ^Its  leading  features.    Note,  127  Am.  St.  Bop. 

1045. 
Nature  of  inheritance  tax.    Note,  S3  L.  B.  A»  (N.  8.)  610. 
Constitutionality  of  succession  taxes.    Note,  33  L.  B.  A.  (N.  8.) 

594,  597,  598. 
Widow's  dower,  support,  etc.,  as  subject  to  succession  tax.    Note, 

Ann.  Gas.  1913A,  167. 
Succession  tax  upon  provision  in  lien  of  dower.    Note,  S3  K  B.  A. 

(N.  8.)  230. 

Miscellaneous.  Cited  in  Kansas  City  ▼•  Kansas,  226  XT.  S.  599,  57 
L.  Ed.  375,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction. 

188  XT.  S.  104-108,  47  li.  Bd.  404,  AMEBIOAN  COLOBTYFE  OO.  ▼.  CON- 
TINENTAL COLOETTPE  00. 

Suit  by  assignee  of  contract  against  other  original  party  on  breach 
occurring  after  assignment  is  not  within  prohibition  against  rait  by  assignee 
on  chose  of  action  in  Federal  court  where  assignor  could  noi  hare  raed» 
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Approved  in  Power  &  Irrigation  Co*,  v.  Capay  Ditch  Co.,  226  Fed. 
641,  holding  bill  to  redeem,  based  on  conveyance  of  legal  title  by  tms- 
tees  of  complainant's  predecessor  to  complainant,  from  sale  to  defend- 
ant under  instrument  in  legal  effect  a  mortgage,  vras  not  suit  on  chose 
of  action  within  Judicial  Code,  §24;  Oak  Grove  Const.  Co.  v.  Jeffer- 
son County,  219  Fed.  860,  135  C.  C.  A.  528,  holding  prohibition  did  not 
apply  where  assignee  sued  to  recover  on  disputed  items  arising  subse- 
quent to  assignment;  Demarest  v.  Dunton  Lumber  Co.,  151  Fed.  520, 
holding  where  assignment  of  contract  of  sale  was  treated  as  nullity, 
assignee  was  agent  of  buyer,  and  limited  to  buyer's  rights  as  to  suit 
in  Federal  court. 

Transfer  of  contracts  of  employment  accepted  by  all  parties  creates  new 
obUgatioiis  on  consideration,  and  suit  lies  thereon  by  transferee  against 
other  original  parties  In  Federal  court  regardless  of  rl^t  of  transferor  to 
sue  therein. 

Approved  in  Bunday  v.  Huntington,  224  Fed.  853,  140  C.  C.  A.  415, 
holding  chattel  mortgage  given  by  buyers  to  secure  sellers  superseded 
installment  contract  providing  for  insurance  by  buyers;.  J.  T.  Case 
Threshing  Mach.  Co.  v.  Road  Imp.  Dist.  No.  3,  210  Fed.  370,  contract 
sued  on  construed  to  be  new  contract  by  novation  and  right  of  original 
party  to  sue  immaterial;  Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt 
Pav.  Co.,  211  N.  Y.  71,  L.  R.  A.  19150,  256,  105  N.  E.  89,  holding  agent 
for  undisclosed  principal  was  personally  liable  on  contract. 

188  TJ.  a  108-166,  47  Zi.  Ed.  406,  23  Sup.  Ct  902,  MEL80K  T.  KOBTHEBN 

PAOIFIO  B.  B.  CX>. 

Iaw  deals  tenderly  with  prospeetlTe  homesteader. 
Approved  in  Knepper  v.  Sands,  194  U.  S.  485,  48  L.  Ed.  1086,  24  Sup. 
Ct.  744,  Adjustment  Act  of  1887  does  not  protect  purchaser  after  date 
of  act  of  unearned  grant  to  State  in  aid  of  railroad,  title  to  which 
State  has  relinquished  to  government  before  Adjustment  Act. 

One  who  entered  In  1881,  on  nnsurveyed  public  lands  included  within 
the  place  limits  of  the  grant  of  1864  to  the  Northern  Pacific  Railroad,  be- 
came entitled  to  patent  on  Its  survey  in  1893,  by  virtue  of  the  act  of  1880} 
for  relief  of  settlers  on  public  lands,  though  the  railroad  located  Its  road 
in  1884,  and  completed  It  In  1886. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  460,  58  L.  Ed.  685,  34 
Sup.  Ct.  384,  holding  rule  applied  to  land  left  nnsurveyed  by  erroneous 
inclusion  within  meander  lines  of  lake;  Trodick  v.  Northern  Pac.  Ry. 
Co.,  164  Fed.  915,  916,  919,  90  C.  C.  A.  653,  and  Northern  Pacific  Ry. 
Co.  V.  Trodick,  221  U.  S.  213,  215,  216,  219,  220,  55  L,  Ed.  708,  709,  710, 
31  Sup.  Ct.  607,  both  upholding  claims  of  purchaser  from  settler  before 
definite  location  of  railroad,  though  no  filing  made  till  after  survey; 
Osbom  V.  Froyseth,  216  U.  S.  576,  54  L.  Ed.  623,  30  Sup.  Ct.  420,  hold- 
ing claim  of  settler  on  lands,  incliid«d  in  railroad  lieu  land  selection, 
which  had  been  rejected,  was  superior  to  subsequent  selection  of  same 
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lands  by  railroad;  Sjoli  v.  DreiSeliel,  199  U.  S.  566,  50  L.  Ed.  312,  26 
Sup.  Ct.  154,  no  interest  in  indemnity  lands  acquired  by  Northern  Pacific 
by  mere  filing  of  list  of  selections  until  approval  of  selection;  Daniels 
V.  Wagner,  194  Fed.  974,  holding  filing  of  deeds  to  forest  reserve  land 
with  selection  of  lieu  land  gave  no  vested  right  to  such  selected  lands 
as  against  one  applying  to  enter  pending  approval  of  selection;  Hoyt  v. 
Weyerhaeuser,  161  Fed.  328,  88  C.  C.  A.  404,  holding  one  entering  and 
paying  for  land  under  Timber  and  Stone  Act  pending  approval  of  selec- 
tion  by  railroad  as  indemnity  lands  acquired  equitable  right  to  land 
under  patent  thereafter  issued  to  railroad;  Northern  Lumber  Co.  v. 
O'Brien,  139  Fed.  620,  71  C.  C.  A.  598,  under  Northern  Pacific  grant 
land  not  public  at  date  .thereof  though  subsequently  becoming  such,  did 
not  pass;  Union  Pac.  R.  Co.  v.  Harris,  76  Kan.  263,  91  Pac.  71,  holding 
land  occupied  by  settler  who  had  filed  claim  under  pre-emption  law  was 
not  subject  to  grant  to  railroads  by  act  of  1862;  Brandon  v.  Ard,  74 
Kan.  432,  118  Am.  St.  B^.  821,  87  Pac.  369,  holding  lands  occupied 
by  settlers  were  not  included  in  grant  to  railroad  by  State  of  1873 ; 
Gould  V.  Pollard,  129  La.  12,  55  South.  692,  holding  lands  occupied  by 
settlers  within  place  limits  of  grant  of  1887  to  New  Orleans  Pacific 
Raiboad  were  not  included  in  such  grant;  Sander  y.  Bull,  76  Wash.  4, 
135  Pac.  491,  holding  waters  on  public  lands  within  limits  of  railroad 
grant  were  subject  to  appropriation  until  location  of  road;  dissenting 
opinion  in  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  23, 110  C.  C.  A. 
*  '571,  majority  holding  grant  of  1864  to  Union  Pacific  railroad  was  in 
praesenti;  dissenting  opinion  in  Trodick  v.  Northern  Pac.  Ry.  Co.,  164 
Fed.  923,  90  C.  C.  A.  653,  majority  holding  purchaser  from  settler  be- 
fore definite  location  of  rail^ad  had  title  against  railroad  though  claim 
not  filed  for  years  after  location. 

Distinguished  in  Eastern  Or.  Land  Co.  v.  Brosnan,  147  Fed.  814, 
under  grant  to  State  for  military  road  title  to  land  in  occupancy  under 
pre-emption  claim  duly  filed  at  date  of  approval  of  definite  location, 
did  not  pass,  though  entry  subsequently  canceled;  Oregon  etc.  R.  R. 
Co.  V.  Quigley,  10  Idaho,  782,  80  Pac.  404,  determining  rights  as  between 
settlers  and  railroad  under  grant  of  bright  of  act  of  March  3,  1873; 
Kimes  v.  Northern  Pac.  R.  Co.,  49  Mont.  575,  144  Pac.  157,  holding 
one  who  entered  land  before  location  of  Northern  Pacific  Railroad,  and 
acquiesced  in  refusal  of  his  pre-emption  settlement  until  1911,  was 
barred  to  assert  railroad  held  title  for  him  in  trust  under  patent  to  it 
in  1896. 

The  railroad  company  under  act  of  1864  acquired  no  veMed  interest 
until  definite  location  a«  shown  by  map. 

Approved  in  Oregon  etc.  R.  R.  v.  United  States,  189  U.  S.  Ill,  113, 
114,  115,  47  L.  £d.  780,  731,  732,  23  Sup.  Ct.  618,  619,  620,  holding  bona 
fide  settler  upon  indemnity  land  granted  to  California  &  Oregon  rail- 
way by  act  of  1866,  prior  to  selection  by  company,  may  return  same; 
United  States  v.  Losekamp,  127  Fed.  961,  62  C.  C.  A.  591,  holding  United 
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States  cannot  recover  for  timber  cnt  upon  land  which  when  surveyed 
will  come  within  place  limits  of  grant  of  railroad,  map  of  definite  loca- 
tion having  been  filed;  McCorkell  v.  Herron,  128  Iowa,  327,  103  N.  W. 
989,  arguendo. 

Distinguished  in  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  538,  541,  48 
L.  Ed.  292,  24  Sup.  Ct.  168,  169,  holding  adverse  possession  for  ten 
years  under  claim  of  right  of  lands  within  ten-mile  liniit  of  grant  to 
Central  Pacific  transferred  title  though  no  patent  issued. 

Miscellaneous.  Cited  in  Oregon  Short  Line  R.  R.  Co.  v.  McManus, 
207  U.  S.  583,  52  L.  Hd.  S51,  28  Sup.  Ct.  260,  dismissing  for  want  of 
jurisdiction. 

9 

188  XT.  a  166-188,  47  li.  Ed.  425^  28  Sup.  Ct.  279,  SBTYTHE  T.  UNITED 
8TATE8. 

Superintendent  of  mint  giving  bond  for  discharge  of  duties  of  office 
according  to  law,  is  liable  for  loss  of  notes  burned  in  bis  custody,  tbongh 
without  negligence  on  bis  part  or  of  employees. 

Approved  in  United  States  v. -Du  Perow,  208  Fed.  898,  holding  in 
suit  by  United  States  against  army  officer  on  accounting  for  supplies, 
certificate  of  auditor  showing  property  not  accounted  for,  made  prima 
facie  proof  of  property  and  value,  and  burden  was  on  defendant  to 
account  for  it  or  prove  claimed  deterioration  in  value;  United  States 
v.  Moore,  168  Fed.  38,  24  L.  R.  A.  (N.  S.)  809,  93  C.  C.  A.  458,  holding 
postmaster  liable  on  his  bond  for  salary  paid  clerk  not  serving  in  his 
office,  but  paid  by  him  at  Washington  on  instruction  of  Postoffice  De- 
partment, where  it  was  not  lawful  to  detail  clerks  from  branch  of  postal 
service  to  Department  at  Washington ;  Montgomery  Co.  v.  Cochran,  121 
Fed.  25,  57  C.  C.  A.  261,  holding  treasurer  liable  by  statute  for  pro- 
ceeds accruing  from  sale  of  bonds,  responsible  for  check  given  by  pur- 
chaser in  payment  for  bonds;  United  States  v.  Griswold,  9  Ariz.  306, 
80  Pac.  317,  holding  postmaster  liable  on  his  bond  for  registered  pack- 
age delivered  to  him,  though  afterward  stolen  without  his  fault;  Goff 
V.  United  States,  22  App.  D.  C.  535,  holding  in  suit  by  United  States 
on  bond  of  disbursing  officer  burden  of  proof  was  not  on  United  States 
to  show  defendants  had  b^en  given  due  credit  for  money  and  vouchers 
taken  from  officer's  safe;  City  of  Boston  v.  Turner,  201  Mass.  196,  87 
N.  E.  637,  holding  proof  of  claim  for  taxes  in  bankruptcy  did  not  waive 
right  in  favor  of  tax  collector  under  common  assignment  for  creditors 
in  trust  to  pay  preferred  claims;  Town  of  Cameron  v.  Hicks,  65  W.  Va. 
493,  17  Ann.  Oas.  926,  64  S.  E.  835,  and  Yawger  v.  American  Surety 
Co.,  212  N.  Y.  297,  L.  R.  A.  1915D,'481,  106  N.  E.  66,  both  holding  treas- 
urer of  town  liable  on  bond  for  money  deposited  by  him  in  insolvent 
bank,  though  without  knowledge  of  its  insolvency. 

Distinguished  in  Sweeney  v.  Commonwealth,  118^  Ky.  922,  82  S.  W. 
642,  State  auditor  not  liable  on  bond  for  amount  paid  on  vouchers  signed 
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by  persons  purporting  to  be  acting  as  State  officers,  though  such  x>ersons 
wrongfully  so  acting,  if  amount  so  paid  was  just  claim. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann. 
Gas.  930,  931. 

Surety  on  official  1)ond  is  subject  to  statute  as  to  interest. 
Approved  in  United  States  Fidelity  etc.  Co.  V.  United  States,  150 
Fed.  552,  80  C.  C.  A.  446,  contract  of  surety  on  Indian  agent's  bond  is 
subject  to  provisions  of  23  Stat.  97,  o.  180,  relative  to  accounting. 

188  T7.  S.  184-188,  47  K  Bd.  435,  23  Sup.  Ct.  275,  BRAIA  ▼.  OONS. 

Federal  Jurisdiction  depends  upon  li&Lt  or  inmmnity  of  Federal  nature 
denied  in  State  court. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S.  485,  48 
L.  Ed.  271,  24  Sup.  Ct.  134,  holding  no  Federal  question  presented  by 
question  of  applying  law  of  place  of  contract  to  contract  limiting  car- 
rier's liability  to  agreed  valuation;  Mathew  v.  "Wabash  Ry.  Co.,  115 
Mo.  App.  479,  81  S.  W.  647,  where  in  action  for  injuries  to  passenger 
railroad  alleged  it  was  engaged  in  interstate  commerce  and  trains 
equipped  with  automatic  couplers  as  required  by  interstate  commission. 
Federal  question  raised. 

Wbether  contradictory  gtatementa  work  ettopp^  is  quMtion  of  general 
law. 

Approved  in  Schaeffer  v.  Werling,  188  U.  S.  619,  47  L.  Ed.  672,  23 
Sup.  Ct.  450,  holding  question  whether  municipality  by  refusing  to  hear 
evidence  against  assessment  is  e8topx>ed  to  collect  same  is  not  a  Federal 
question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  584,  536. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  45. 

Miscellaneous.  Cited  in  Stuart  v.  Hauser,  203  U.  S.  585,  51  K  Ed. 
328,  27  Sup.  Ct.  783,  and  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  54  L.  Ed.  338,  30  Sup.  Ct.  404,  both  dismissing  for  want  of 
jurisdiction;  Mineral  Farm  Min.  Co.  v,  Barrick,  33  Colo.  415,  80  Pac. 
1056,  commissioner  of  General  Land  Office  may  cancel  entry  of  own 
motion  for  failure  of  applicant  to  comply  with  statutes  or  rules,  though 
no  adverse  claim  filed. 

188   n.   S.   189-207,   47  L.   Ed.    439,   28   Sop.   Ot   277,   BlaAOKSTONE   T. 
MIIiLEE. 

The  fact  that  two  States,  dealing  each  with  its  own  law  of  succession, 
both  of  which  have  to  be  invoked  by  a  person  claiming  rights^  have  taxed 
the  rights  which  they  respectively  confer,  gives  no  ground  for  complaint 
on  constitutional  grounds. 
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Approved  in  Estate  of  Hodges,  170  Cal.  500,  L.  B.  A.  1016A,  837,  150 
Pao.  347,  State  ex  rel.  Dawson  v.  Davis,  88  Kan.  853,  Ann.  Oas.  1914B, 
688,  129  Pac.  1198,  People  v.  Union  Trust  Co.,  255  111.  174,  Ann.  Oas. 
1913D,  514,  L.  R.  A.  1915D,  450,  99  N.  E.  380,  and  In  re  Douglas  County, 
84  Neb.  513,  121  N.  W.  506,  all  following  rule;  Hopkins'  Appeal,  77 
Conn.  656,  60  Atl.  662,  payment  of  inheritance  tax  to  United  States 
and  transfer  tax  to  another  State  from  estate  passing  at  death  of  owner 
does  not  deprive  this  State  of  death  duties  where  testatrix  resided  here 
at  her  death;  In  re  Hartman's  Estate,  70  N.  J.  £q.  667,  62  Atl.  562^ 
holding  x>ersonalty  of  testatrix  was  subject  to  inheritance  tax  law  of 
State  of  domicile  at  time  of  death,  though  subject  to  like  tax  in  State 
where  situated;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass. 
62,  Ann.  Oas.  19160,  834,  109  N.  E.  897,  upholding  property  tax  on 
shares  in  Vermont  corporation  owned  by  domestic  corporation,  though 
already  taxed  in  Vennont;  Mann  v.  State  Treasurer,  74  N.  H.  352,  15 
L.  B.  A.  (N.  8.)  150,  68  Atl.  133,  holding  deposits  of  resident  in  foreign 
savings  bank  were  subject  to  inheritance  tax,  though  also  subject  to 
similar  tax  in  State  of  deposit. 

Inheritance  taxation — Its  leading  features.  Kote,  127  Am.  St.  Bop. 
1089,  1094. 

Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Gas.  30. 

Nature  of  inheritance  tax.    Note,  33  L.  B.  A.  (N.  S.)  610. 

Construction  of  inheritance  tax  statute  so  as  to  avoid  double  taxa- 
tion.   Note,  Ann.  Oas.  1914B,  691. 

Taxation  of  property  in  two  States  as  double  taxation.  Note,  15 
Ann.  Oas.  897. 

Succession  tax  in  two  or  more  States  as  double  taxation.  N<9te, 
15  L.  B.  A.  (N.  8.)  150. 

State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note,  5  Ann.  Oas.  1019. 

Power  over  the  person  of  the  debtor  confers  Jurisdiction,  and  a  State 
has  an  equal  right  to  Impose  a  succession  tax  on  debts  owed  by  its  citizens 
as  upon  tangible  assets  found  within  the  State  at  tbe  time  of  the  death. 

Approved  in  Bullen  v.  Wisconsin,  240  U.  S.  631,  60  L.  Ed.  835,  36 
Sup.  Ct.  475,  holding  bonds  conveyed  by  deed  of  trust  to  pass  to  bene- 
ficiary on  death  of  grantor  were  subject  to  inheritance  tax  at  domicile 
of  gi'antor,  though  held  by  trustee  in  another  State;  Wheeler  v.  Sohmer, 
233  U.  S.  446,  58  L.  Ed.  1039,  1040,  34  Sup.  Ct.  607,  upholding  provision 
of  New  York  inheritance  tax  law  imposing  transfer  tax  on  property 
within  State  belonging  to  nonresident  at  time  of  his  death,  as  applied 
to  promissory  notes  given  by  nonresidents;  Liverpool  etc.  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  S.  354,  355,  356,  L.  B.  A.  19150,  903,  55 
.L.  Ed.  767,  768,  31  Sup.  Ct.  550,  holding  premiums  due  nonresident  in- 
surer, not  evidenced  by  written  obligations,  were  credits  subject  to  tax 
at  domicile  of  debtor;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S. 
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205,  208,  50  L.  Ed.  164,  165,  26  Sup.  Ct.  36,  due  process  is  denied  Ken- 
tucky  corporation  by  tax  assessed  on  its  rolling  stock  permanently 
located  in  other  States  and  used  there  in  its  business;  Harris  v.  Balk, 
198  U.  S.  222,  49  L.  Ed.  1026,  25  Sup.  Ct.  625,  temporary  presence  of 
garnishee  in  State  gives  court  jurisdiction  to  render  judgment  against 
him  in  garnishment  proceedings  on  personal  service,  if  at  such  time 
principal  could  there  have  sued  him;  Scottish  Union  etc.  Ins.  Co.  v. 
Bowland,  196  U.  S.  620,  49  L.  Ed.  628,  25  Sup.  Ct.  345,  bonds  deposited 
by  foreign  insurance  company  with  insurance  superintendent  in  order 
to  do  business  in  State  are  taxable  by  State;  Board  of  Assessors  v. 
Comptoir  National  D'Escompte,  191  U.  S.  403,  48  L.  Ed.  289,  24  Sup. 
Ct.  113,  holding  State  may  tax  property  in  shape  of  credits  evidenced 
by  notes  held  within  the  State  by  agent  of  foreign  corporation;  Elidd 
V.  Alabama,  188  U.  S.  732,  47  L.  Ed.  672,  23  Sup.  Ct.  402,  upholding 
Ala.  Code  - 1886,  §  453,  taxing  railroad  stock  but  exempting  stock  in 
domestic  roads  and  in  other  roads  listing  substantially  all  property  for 
taxation;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  705, 
708,  710,  116  Am.  St.  Rep.  179,  9  K  R.  A.  (N.  S.)  1240,  39  South.  849, 
850,  851,  and  Metropolitan  Life  Ins.  Co.  v.  New  Orleans,  205  U.  S.  402, 
51  L.  Ed.  856,  27  Sup.  Ct.  499,  both  holding  loans  made  by  New  York 
insurer  on  policies  in  Louisiana  were  taxable  there,  though  notes  tem- 
porarily sent  to  home  office;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  90, 
holding  void,  statute  taxing  securities  of  specially  chartered  railroad 
lield  outside  State ;  Higgins  v.  Eaton,  202  Fed.  77,  122  C.  C.  A.  1,  hold- 
ing decree  of  surrogate  court  in  New  York  in  county  where  nonresident 
testator  left  personal  projierty,  admitting  will  and  codicil  to  probate 
was  conclusive  as  to  such  property,  though  court  of  testator's  domi- 
cile refused  to  admit  codicil  to  probate;  Southern  Pao.  Co.  v.  De  Valle 
Da  Costa,  190  Fed.  693,  111  C.  C.  A.  417,  holding  under  Kentucky  stat- 
utes, claim  for  wrongful  death  of  alien  was  assets  of  decedents'  estate 
which  gave  jurisdiction  to  probate  court  to  appoint  administrator  to 
enforce  it ;  Western  Assur.  Co.  v.  Halliday,  126  Fed.  259,  260,  61  C.  C.  A. 
271,  upholding  Rev.  Stats.  Ohio  1890-92,  §  2731,  providing  for  taxation 
of  personalty  having  situs  within  State  regardless  of  owner's  domicile; 
Gallup's  Appeal,  76  Conn.  621,  57  Atl.  700,  Gen.  Stats.  1902,  §§  2367- 
2377,  imposes  tax  on  personalty  of  decedent  domiciled  in  Connecticut 
though  property  situated  in  other  States;  People  v.  Griffith,  245  HI.  536, 
92  N.  E.  315, 'holding  bonds  of  domestic  corporation  belonging  to  non- 
resident but  kept  in  State  at  time  of  his  death  were  subject  to  inheri- 
tance tax;  Hathaway  v.  Edwards,  42  Ind.  App.  30,  85  N.  E.  32,  notes 
and  mortgages  of  nonresident  owner  held  taxable  in  county  where  held 
by  agent ;  In  re  Estate  of  Adams,  167  Iowa,  390,  391,  L.  R.  A.  1915C, 
95,  149  N.  W.  534,  535,  holding  notes  and  mortgages  on  realty  in  State 
owned  by  nonresident,  but  kept  by  agent  in  State  were  sibbject  to  in> 
heritance  tax,  though  sent  to  another  State  for  purpose  of  avoiding  it; 
In  re.  Culver's  Estate,  145  Iowa,  7,  25  L.  R.  A.  (N.  B.)  884,  123  n!  W. 
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745;  holding^  stock  in  domestie  corporation  held  by  nonresident  owner 
was  subject  to  inheritance  tax;  Commonwealth  v.  Peebles,  134  Ky.  128^ 
20  Ann.  Gas.  724,  28  L.  R.  A.  (N.  8.)  1180,  119  S.  W.  775,  holding  resi- 
dent executor  of  nonresident  decedent  is  not  required  to  list  for  taxa- 
tion stock  of  foreign  corporation  owned  by  decedent,  which  executor 
received  as  executor  under  authority  of  another  8tate ;  Commonwealth  v. 
Union  etc.  Transit  -Co.,  118  Ky.  142,  80  S.  W.  493,  upholding  Ky.  Stats. 
1893,  §  4020,  taxing  property  of  domestic  corporation  situated  out  of 
State,  though  such  property  may  be  taxable  in  other  States;  Qeneral 
Electric  Co.  v.  Board  of  Assessors,  121  La.  122,  125,  126,  135,  46  South. 
126,  126,  129,  holding  debts  due  on  open  account  to  nonresident  taxable 
at  domicile  of  debtor  when  arising  from  business  in  taxing  State,  and 
forming  part  of  capital  of  business;  Metropolitan  Life  Ins.  Co.  etc.  v. 
Board  of  Assessors,  115  La.  705,  708,  39  South.  849,  850,  determining 
light  to  tax  credits  and  notes  of  foreign  corporation  utilized  by  it  in 
prosecution  of  business  here;  Bliss  v.  Bliss,  221  Mass.  206,  208,  209, 
L.  R.  A.  1916A,  889,  109  N.  E.  150,  151,  152,  holding  State  bond  subject 
to  succession  tax  on  death  of  nonresident  owner;  Babbitt  v.  Shearer,  193 
Mass.  79, 118  Am.  St.  Bep.  449,  78  N.  E.  770,  holding  liability  of  domes- 
tic insurer  on  life  policy  held  by  nonresident  was  property  within  State, 
such  as  to  give  jurisdiction  to  enter  decree  against  it  in  equity  in  nature 
of  equitable  trustee  process;  Malone  v.  Provident  Inst,  for  Savings  in 
Boston,  201  Mass.  26,  86  N.  E.  913,  holding  deposits  of  savings  bank 
were  subject  to  power  of  State  to  possess  itself  of  deposit  abandoned 
by  owner  absenting  himself  from  State  for  many  years;  In  re  Rogers' 
Estate,  149  Mich.  307,  119  Am.  St.  Rep.  677,  11  L.  R.  A.  (N.  8.)  1134, 
112  N.  W.  932,  holding  notes,  mortgages  and  contracts  belonging  to  non- 
resident at  time  of  his  death,  representing  property  in  State  were  sub- 
ject to  inheritance  tax;  Auditor  General  v.  Merriam's  Estate,  147  Mich. 
631,  118  Am.  St.  Rep.  561,  11  Ann.  Gas.  119,  9  L.  R.  A.  (N.  S.)  1104, 
111  N.  W.  197,  holding  note  owned  by  nonresident  secured  by  recorded 
mortgage  on  Michigan  land  was  subject  to  inheritance  tax;  In  re  Stan- 
ton's Estate,  142  Mich.  495,  105  N.  W.  1124,  applying  rule  under  In- 
heritance Tax  Act  of  1899,  §  21 ;  State  ex  rel.  Graff  v.  Probate  Court, 
128  Minn.  379,  381,  383,  K  R.  A.  1916A,  901,  150  N.  W.  1096, 1097, 1098, 
holding  devolution  of  debts  owed  by  residents,  and  of  stock  of  donies- 
tic  corporations  and  national  banks  in  State,  was  subject  to  succession 
tax,  though  owing  to  or  held  by  nonresidents;  State  ex  rel.  Smith  v. 
Probate  Court,  124  Minn.  514,  Ann.  Gas.  1915B,  861,  50  L.  R.  A.  (N.  S.) 
262,  145  N.  W.  393,  holding  transfer  made  in  State  by  resident  was  sub- 
ject to  inheritance  tax,  though  actual  situs  in  another  State  at  time 
of  testator's  death ;  Neilson  v.  Russell,  76  N.  J.  L.  657,  131  Am.  St.  Rep 
673,  19  L.  R.  a:  (N.  S.)  887,  71  Atl.  287,  holding  stock  in  New  Jersey 
corporation  belonging  to  testator  domiciled  in  England  was  not  subject 
to  State  inheritance  tax;  Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  189 
N.  Y.  468,  82  N.  E.  442,  holding  where  policy  of  foreign  insurer  on 


188  U.  S.  189-207      NOTES  ON  U.  S.  REPORTS.  1244 

resident  was  assigned  to  another  resident  as  seeurity  for  preminms  ad- 
vancedi  subject  matter  of  suit  by  such  assignee  against  insurer  and 
beneficiaries  for  premiums  paid  was  "personal  property"  within  State, 
within  provisions  of  code  for  substituted  service;  Peo^^e  v.  Wells,  184 
N.  Y.  279,  280,  77  N.  E.  20,  where  foreign  corporation  maintains  office 
here  for  sale  of  goods  and  takes  bills  receivable  in  payment,  which  are 
held  here  for  collection,  bills  are  taxable  here;  Matter  of  Clinch,  180 
N.  Y.  302,  73  N.  E.  36,  share  of  resident  of  France  who  died  before 
payment  to  him  and  was  paid  to  his  executor  under  his  will,  which 
was  probated  here,  is  liable  for  transfer  tax;  Commonwealth  v.  Curtis 
Pub.  Co.,  237  Pa.  336,  85  Atl.  361,  holding  New  Jersey  manufacturing 
Company  having  office  in  that  State,  but  carrying  on  business  in  Penn- 
sylvania, was  subject  to  tax  on  capital  stock  in  latter  State,  but  not 
to  tax  on  bank  balances  on  deposit  in  that  State;  Wiener  v.  American 
Ins.  Co.,  224  Pa.  296,  23  L.  B.  A.  (N.  S.)  593,  73  Atl.  445,  holding  debt 
of  one  foreign  corporation  to  another  could  be  garnished  in  action 
against  creditor  in  Pennsylvania;  State  v.  Fidelity  &  Deposit  Co.,  35 
Tex.  Civ.  217,  218,  219,  220,  80  S.  W.  546,  547,  548,  upholding  tax  on 
securities  deposited  by  foreign  surety  company  with  State  treasurer  as 
condition  for  doing  business  in  State;  Southern  Pacific  R.  Co.  v.  A.  J. 
Lyon  &  Co.,  99  Miss.  193,  Ann.  Gas.  191SD,  800,  34  L.  K.  A.  (N.  S.)  234, 
64  South.  730,  and  Bristol  v!  Brent,  38  Utah,  72,  110  Pac,  361,  both 
holding  debt  due  nonresident  by  railroad  having  agent  for  service  of 
process  in  State  could  be  garnished  by  service  on  such  agent;  In  re 
Howard's  Estate,  80  Vt.  494,  68  Atl.  514,  holding  proceeds  of  debt  Aue 
from  nonresident  to  decedent  was  subject  to  inheritance  tax;  dissent- 
ing opinion  in  Buck  v.  Beach,  206  U.  S.  411,  413,  51  L.  Bd.  1115,  1116, 
27  Sup.  Ct.  712,  majority  holding  notes  made  and  paytible  in  Ohio, 
secured  by  mortgages  on  property  in  Ohio,  and  owned  in  New  York, 
were  not  taxable  in  Indiana,  where  held  for  safekeeping;  State  v.  Ten- 
nessee etc.  Ry.  Co.,  188  Ala.  522,  66  South.  180,  J.  A.  Shuttleworth  & 
Co.  v.  J.  Marx  &  Co.,  159  Ala.  430,  49  South.  87,  and  Kinney  v.  Stevens, 
207  Mass.  372,  Ann.  Oas.  1912A,  902,  85  L.  K.  A.  (N.  S.)  784,  93  N.  E. 
588,  all  arguendo. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  408,  51  L.  Ed.  1114,  27 
Sup.  Ct.  712,  holding  notes  made  and  payable  in  Ohio,  secured  by  mort- 
gages on  property  in  Ohio,  and  owned  in  New  York,  were  not  taxable 
in  Indiana,  where  held  for  safekeeping;  State  v.  Dunlap,  28  Idaho,  799, 
156  Pac.  1145,  holding  stock  owned-  by  nonresident  in  corporation  hold- 
ing property  in  State  was  not  subject  to  State  inheritance  tax;  Com- 
monwealth v.  Prudential  Life  Ins.  Co.,  149  Ky.  384,  149  S.  W.  838, 
holding  daily  deposits  of  collections  of  nonresident  insurance  company 
in  local  bank  for  transmission  to  home  office  were  not  subject  to  State 
tax;  Hillman  Land  etc.  Co.  v.  Commonwealth,  148  Ky.  342,  L.  B.  A. 
19150,  929,  146  S.  W.  781,  holding  foreign  corporation  doing  business 
in  State  at  loss  could  not  be  taxed  on  money  greater  in  amount  than 
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income  of  business  remitted  to  agent  for  eurrent  expense  an^  by  him 
temporarily  deposited  in  bank;  Bliss  ▼.  Bliss,  221  Mass.  205,  K  R.  A. 
1916A,  889,  109  N.  E.  149,  note  of  partnership  payable  to  partner  resid- 
ing in  New  York  at  death  held  not  subject  to  inheritance  tax  where 
firm  had  property  in  New  York  sufficient  to  pay  note ;  Adams  v.  Colonial 
etc.  Mortg.  Co.,  82  Miss.  403, 100  Am.  St.  Bep.  633«  34  South.  532,  under 
Code  1892,  §  3757,  providing  for  taxation  of  loans  in  eounty  where 
lender  resides  or  has  place  of  business,  loan  by  nonresident  who  has 
no  place  of  business  here  is  not  taxable  though  it  is  secured  by  mort- 
gage on  local  land;  Neilson  v.  Russell,  76  N.  J.  L.  40,  69  Atl.  481,  hold- 
ing stock  in  New  Jersey  corporation  held  by  nonresident  at  time  of 
death,  which  passes  by  will  to  persons  not  exempt  by  New  Jersey  law, 
was  not  exempt  from  State  inheritance  tax;  People  v.  Trust  Co.  of 
America,  205  N.  Y.  78,  98  N.  E.  208,  holding,  under  facts  further  sums 
advanced  to  mortgagor  under  realty  mortgage  were  not  subject  to  tax 
required  of  trustee  on  registering  bonds;  In  re  Gordon's  Estate,  186 
N.  Y.  474,  477, 10  L.  E.  A.  (N.  S.)  1089,  79  N.  E.  723,  724,  holding  pro- 
ceeds of  policy,  issued  by  domestic  insurer  to  nonresident,  paid  to  for- 
eign executor  of  insured,  were  not  subject  to  transfer  tax.  ^ 

Personal  property  in  foreign  jurisdiction  at  time  of  death  of  owner 
as  subject  to  succession  tax  in  State  of  owner's  residence.  Note, 
Ann.  Oas.  1918D,  621. 

Liability  of  debt  due  from  resident  to  nonresident  to  succession 
tax.    Notes,  L.  R.  A.  1916A,  894,  895;  4  L.  R.  A.  (N.  S.)  954. 

Physical  presence  or  absence  of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  succession  tax.  Note,  46  L.  R.  A. 
(N.  S.)  1169,  1176,  1177. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  1915C,  919,  921. 

Nonresident's  bank  deposit  as  subject  of  local  taxation.  Note,  26 
L.  R.  A.  (N.  S.)  1122. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  97. 

Bight  to  and  effect  of  administration  on  estate  of  person  presumed 
to  be  dead.    Note,  Aim.  Oas.  1918B,  557. 

Escheat  of  bank  deposits.    Note,  Ann.  Oas.  1914B,  158. 

188  T7.  S.  208-220,  47  L.  Ed.  446,  23  Sup.  Ct.  294,  CONMBOnCUT  MUTUAL 
UFB  INS.  CO.  V.  HIXItMON. 

Wbere  two  cases  by  same  plaintiff  against  different  defendants  are  con- 
solidated for  trial,  right  of  plaintiff  to  peremptory  challenges  is  not  multi- 
plied,  but  each  defendant  has  same  right  thereto  as  if  cases  were  tiled 
separately. 

1047,  99  N.  E.  1054,  holding  stipulation  for  consolidation  of  action  at 
Approved  in  Lumiansky  v.  Tessier,  213  Mass.  189,  Ann.  Oas.  1913E, 
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law  with  suit  in  equity  for  convenience  in  trial'  did  not  meige  iheniy 
and  separate  remedies  could  be  awarded. 

Objection  tbat  plaiiitlif  on  trial  of  two  consolidated  actions  was  allowed 
six  instead  of  three  peremptory  challenges  is  not  available  to  a  defendant 
who  did  not  use  all  of  his  peremptoiies. 

Approved  in  Krause  v.  United  States,  147  Fed.  446,  78  C.  C.  A.  642, 
applying  rule  in  prosecution  for  ill^^ly  inclosing  public  lands. 

Distinguished  in  Betts  v.  United  States,  132  Fed.  238,  239,  66  C.  C.  A. 
452,  holding  indictments  for  using  mails  to  defraud  not  consolidated 
but  merely  tried  to  same  jury,  and  defendant  had  right  to  three  per- 
emptories  for  each  indictment. 

Offer  of  affidavit  of  witness  without  limitation  as  to  purpose  maJces  it 
part  of  his  testimony  for  all  purposes,  though  intended  to  explain  par- 
ticular circumstance. 

Approved  in  Moffatt  v.  United  States,  232  Fed.  634,  holding  court 
not  required  to  limit  effect  of  evidence  in  absence  of  request. 

Where  conspiracy  is  alleged  and  prima  fade  oTldence  thereof  is  pro- 
duced, declarations  of  alleged  co-conspiratois  to  third  persons  are  admissible 
to  show  plans  of  conspirators. 

Approved  in  Stager  v.  United  States,  233  Fed-  613,  holding  letters 
of  alleged  co-oonspirator  to  defraud  United  States  are  inadmissible 
where  evidence  failed  to  establish  conspiracy;  American  Federation  of 
Labor  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  100,  32  L.  R.  A.  (N.  S.) 
748,  evidence  held  sufficient  to  show  officers  of  federation  of  labor  were 
responsible  for  illegal  boycott. 

Mandamus  to  compel  railroad  to  maintain  safe  and  adequate  equip- 
ment.   Note,  12  Ann.  Gas.  371. 

Miscellaneous.  Cited  in  Langdeau  v.  John  Hancock  etc.  Ins.  Co.,  194 
Mass.  66,  18  L.  R.  A.  (N.  S.)  1190,  80  N.  E.  464,  to  point  that  insurer 
is  entitled  to  prove  fraud:  of  insured  in  suit  by  assignee  of  beneficiary 
of  policy. 

188  XT.  8.  220-239,  47  L.  IML  462,  23  Sup.  Ot.  288,  EASTON  ▼.  IOWA. 

National  banks  are  government  instrumentalities. 
Approved  in  Christopher  v.  Norvell,  201  U.  S.  226,  60  L.  Ed.  736,  26 
Sup.  Ct.  602,  coverture  of  legatee  of  national  bank  stock  is  no  defense 
against  personal  judgment  for  controller's  assessment;  Davis  v.  Cleve- 
land etc.  Ry.  Co.,  146  Fed.  409,  412,  cars  delivered  to  other  company 
by  railroad  loaded  with  freight  to  be  used  to  carry  freight  to  other 
States  and  returned  loaded  or  empty  to  owner  are  not  attachable  in 
State  to  which  they  are  carried;  Cogswell  v.  Second  National  Bank,  76 
Conn.  264,  66  Atl.  676,  upholding  appointment  of  receiver  of  national 
bank  whose*  charter  has  expired  on  application  of  stockholder. 


1247  EASTON  v.  IOWA.  188  U.  S.  220-239 

Congress  did  not  Intend  to  leave  field  op«n  for  States  to  legislate  con- 
cerning national  bank. 

Approved  in  The  Roanoke,  189  U.  S.  198;  47  L.  Ed.  774,  23  Sup.  Ct. 
494,  holding  invalid  Bal.  Code  Wash.,  §§5953,  5954,  for  creation  of 
preferred  lien  on  ocean-going  vessels  owned  in  other  States  for  work 
and  materials  furnished. 

Congress  is  sole  Judge  of  powers  te  be  conferred  on  national  banks,  and 
te  control  the  exercise  of  their  operations,  and  a  State  cannot  interfere, 
whether  with  hostUe  or  fUendly  intentions^  with  such  banks  or  their  offi- 
cers in  the  exercise  of  their  powecs. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  178,  51  L.  Ed.  1014, 
27  Sup.  Ct.  638,  holding  National  Banking  Act  afforded  exclusive  rule 
to  measure  right  to  recover  damages  from  directors  based  on  loss  from 
violation  of  duty  imposed  by  act;  Larabee  v.  Dolley,  175  Fed.  393,  hold- 
ing Kansas  bank  guaranty  law  void  as  to  bank  consenting  thereto  as 
against  objection  of  nonconsenting  stockholder;  Lucas  v.  Jamison,  170 
Fed.  345,  holding  decisions  of  State  courts  did  not  control  disposition 
of  assets  of  insolvent  national  bank;  McQuiddy  v.  King,  191  Ala.  207, 
67  South.  1015,  holding  statutory  method  for  creditor  to  enforce  pay- 
ment of  unpaid  stock   subscription   did  not  apply  to  stockholder  in 
national  bank;  People  v.  Brady,  271  111.  112,  110  N.  E.  869,  holding 
void,  provisions  of  Federal  Reserve  Act  giving  national  banks  power 
to  act  as  trustees  aa  conflicting  with  State  statutes  as  to  State  banks 
and  trustees;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  31, 
100  N.  £.  339,  holding  statute  requiring  safety  appliances  on  cars  not 
void  because  affecting  interstate  commerce  when  not  conflicting  with 
Federal  statutes;  Stete  v.  McCullagh,  96  Kan.  787,  153  Pac.  558,  hold- 
ing State  could  'penalize  shooting  of  duoks  from  motor  boats,  though 
Congress  had  prohibited  shooting  of  migratory  game  birds;  State  v. 
Willis,  130  Tenn.  410,  170  S.  W.  1032,  and  Ex  parte  Pittman,  31  Nev. 
53,  20  Ann.  Gas.  1319,  22  L.  R.  A.  (N.  S.)  266,  99  Pac.  703,  both  up- 
holding stetute  making  it  crime  to  receive  deposits  knowing  bank  to 
be  insolvent;  State  v.  People's  Nat.  Bank,  75  N.  H.  33,  21  Ann.  Gas. 
1204,  70  Atl.  545,  considering  but  not  deciding  whether  State  statute 
was  invoked  as  affecting  national  banks;  Henkel  v.  Carnegie  Trust  Co., 
213  N.  Y.  192,  107  N.  E.  348,  holding  statutes  relating  to  priority  of 
payment  of  moneys  paid  into  court  and  deposited  in  bank,  did  not  apply 
to  moneys  paid  into  Federal  courts;  Schlesinger  v.  Gilhooly,  189  N.  Y. 
17, 12  Ann.  Gas.  1138,  81  N.  E.  624,  holding  National  Banking  Act  super- 
seded State  laws  on  usury  as  applied  to  national  banks ;  Standard  Home 
Co.  V.  Davis,  217  Fed.  914,  arguendo. 

Distinguished  in  dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189 
N.  Y.  28,  12  Ann.  Gas.  1138,  81  N.  E.  629,  majority  holding  National 
Banking  Act  superseded  State  laws  on  usury  as  applied  to  national 
banks. 
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Validity  of  statute'  making  it  crime  to  receive  deposit  in  insolvent 
bank.    Note^  20  Ann.  Gas.  1324. 

Bank  examiners.    Note,  Ann.  Gas.  1016E,  222. 

188  V.  B.  239-268,  47  K  Bd.  460,  28  Sop.  Ct.  298,  BLEISTEIK  T.  DONAUX 
SON  UTHOGBAPHING  CO. 

Advertisements  of  a  circus  which  are  pietoiial  iUnstratiOns  of  per- 
fonners  are  subject  of  copyright. 

Approved  in  Hegeman  v.  Springer,  189  U.  S.  505,  47  L.  Ed.  921,  23 
Sup.  Ct.  849,  reaffirming  rule;  Stecher  Lithographic  Co.  v.  Duoston 
Idrthograph  Co.,  233  Fed.  603,  holding  lack  of  artistic  merit  did  not 
prevent  chromos  from  being  copyrighted;  J.  H.  White  M^.  Co.  v. 
Shapiro,  227  Fed.  957,  958,  holding  advertising  catalogue  containing 
cuts  was  subject  of  copyright;  National  Cloak  &  Suit  Co.  v.  Ejiufman, 

189  Fed.  218,  219,  holding  book  of  pictorial  illustrations  of  styles  of 
women's  dress  was  subject  of  copyright;  Da  Prato  Statuary  Co.  v.  Giu- 
liani Statuary  Co.,  189  Fed.  92,  holding  cuts  of  statuary  and  of  decora- 
tions of  churches  in  catalogue  were  subject  to  copyright;  Louis  De  Jonge 
&  Co.  V.  Breuker  &  Kessler  Co.,  182  Fed.  151,  holding  water  color  of 
design  for  fancy  paper  was  subject  to  copyright;  Fonotipia  Limited  v. 
Bradley,  171  Fed-.  961,  enjoining  making  of  phonograph  disks  by  rival 
firm  from  mold  of  originals  of  plaintiff;  Empire  City  Amusement  Co.  v. 
Wilton,  134  Fed.  133,  where  cartoons  copyrighted  and  later  formed 
basis  of  comedy,  it  cannot  be  held  on  demurrer  to  bill  for  infringement 
that  there  is  no  dramatic  right  in  cartoons  which  is  subject  of  copy- 
right ;  Cleland  v.  Thayer,  121  Fed-.  72,  58  C.  C.  A.  272,  holding  colored 
photograph  of  natural  sceneiy  may  be  subject  of  cop3rright;  Chamber 
of  Commerce  v.  Wells,  100  Minn.  213,  111  N.  W.  160,  holding  market 
quotation  service  entitled  to  protection. 

Miscellaneous.  Cited  in  Board  of  Trade  v.  Christie  Grain  etc.  Co., 
198  U.  S.  250,  49  L.  Ed.  1039,  25  Sup.  Ct.  637,  enjoining  use  and  dis- 
tribution of  market  quotations  collected  by  board  of  trade. 

188  U.  &  254-283,  47  It.  Ed.  463,  23  Sap.  Ot.  415,  MAKILZiA  PBI2E  GASES 
(TJKITSD  STATES  ▼.  DEWET). 

Vessels  sunk  in  battle  and  later  raised^  reconstructed  and  appropiiated 
are  subject  to  prize  claim. 

Approved  in  dissenting  opinion  in  The  Infanta  Maria  Teresa,  188 
U.  S.  290,  47  L.  Ed.  479,  23  Sup.  Ct.  414,  majority  holding  Spanish 
vessel  sunk  at  Santiago,  raised  and  lost  while  on  way  to  Norfolk  for 
reconstruction  was  not  appropriated  by  government  for  purposes  of 
prize  claims. 

Distinguished  in  The  Infanta  Maria  Teiiesa,  188  U.  S.  288,  289,  47 
L.  Ed.  479,  23  Sup.  Ct.  413,  414,  holding  Maria  Teresa,  Spanish  vessel 
sunk  at  Santiago,  raised  and  ordered  to  Norfolk  for  reconstruction  but 
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lost  on  way,  not  appropriated  by  government  for  purposes  of  prixe 
elaims. 

"Vessel**  in  War  Prize  Act  indndes  tackle  and  appurtenances.   . 
Approved  in  The  Frolic,  148  Fed.  921,  word  "vessel"  in  Chinese  Ex- 
clusion Act  of  1882,  providing  for  seizure  of  vessel  violating  act,  in- 
cludes tackle,  apparel,  furniture  and  appurtenances. 

188  U.  S.  283-291,  47  K  Ed.  477,  28  Sup.  Ot.  412,  THE  INFANTA  MARIA 
TEBESA  (UNITED  STATES  v.  TAYLOB). 

Salvors  are  not  held  responsible  for  a  loss  when  attemfl^ting  salvage  In 
good  faith,  and  with  reasonable  Judgment  and  skill. 

Approved  in  The  Alcazar,  227  Fed.  659,  holding,  under  evidence, 
vessel  salving  quasi  derelict  was  entitled  to  salvage;  The  S.  C.  Sohenk, 
158  Fed.  60,  85  C.  C.  A.  384,  service  of  tug  held  to  be  one  of  salvage 
and  loss  of  tow  not  due  to  negligence  of  tug. 

Miscellaneous.  Cited  in  Sullivan  v.  Goldman,  38  App.  D.  C.  321,  as 
instance  of  >appeal  from  Supreme  Court  of  District  under  act  of  Feb- 
ruary 9,  1893. 

188  U.  S.  291-313,  47  L.  Ed.  480,  23  Sup.  Ct  375,  MUTUAIa  UFE  INS.  CO. 
V.  McOBEW. 

Where  Jurisdiction  of  Supreme  Ooiirt  on  writ  of  error  is  asserted  undisr 
third  class  of  cases  in  Revised  Statutes,  section  709,  the  right,  title,  pxivl- 
lege  or  immtmity  relied  on  must  be  specially  set  up  at  the  proper  time  and 
in  the  proper  way. 

Approved  in  Wakefield  v.  Van  Tassell,  192  U.  S.  601,  48  L.  Ed.  588, 
24  Sup.  Ct.  850,  Herold  v.  Frank,  191  U.  S.  559,  48  L.  Ed.  302,  24  Sup. 
Ct.  844,  Hughes  v.  Kepley,  191  U.  S.  557,  48  L.  Ed.  301,  24  Sup.  Ct. 
846,  and  Bank  of  Commerce  v.  Wiltsie,  189  U.  S.  506,  23  Sup.  Ct.  851, 
47  L.  Ed.  921,  all  reaffirming  rule ;  St.  Louis  etc.  R.  R.  Co.  v.  Shepherd, 
240  U.  S.  241,  60  L.  Ed.  624,  36  Sup.  Ct.  274,  holding  Federal  question 
first  presented  on  petition  for  rehearing,  which  was  denied,  was  not  open 
to  consideration;  Box  Elder  Power  etc.  Co.  v.  Brigham  City,  220  U.  S. 
603,  65  L.  Ed.  604,  31  Sup.  Ct,  716,  Ferryman  v.  Coleman,  220  U.  S. 
602,  55  L.  Ed.  604,  31  Sup.  Ct.  716,  Kansas  City  Star  Co.  V.  Julian,  215 
U.  S.  589,  54  L.  Ed.  340,  30  Sup.  Ct.  406,  Field  v.  Barber  Asphalt  Pav- 
ing Co.,  209  U.  S.  540,  52  L.  Ed.  917,  28  Sup.  Ct.  757,  Oregon  Short 
Line  R.  R.  Co.  v.  McManus,  207  U.  S.  583,  52  L.  Ed.  351,  28  Sup.  Ct, 
260,  Baird  v,  Monroe,  207  U.  S.  580,  62  L.  Ed.  349,  28  Sup.  Ct.  257,  and 
Chicago  etc.  Ry.  Co.  v.  Bradbury,  223  U.  S.  711,  56  L.  Ed.  625,  32  Sup. 
Ct.  520,  all  dismissing  for  want  of  jurisdiction  on  authority  of  princi- 
pal case;  Bonner  v.  Gorman,  213  U.  S.  91,  58  L.  Ed.  711,  29  Sup.  Ct. 
4^83,  holding  where  Federal  question  first  raised  on  second  appeal  and 
State  court  refused  to  consider  it,  it  came  too  late;  Tilt  v.  Kelsey,  207" 
U.  S.  51,  62  L.  Ed.  99,  28  Sup.  Ct.  1,  holding  wbere^  judieial  aots  of 
XVIII— 79 
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on«  State  are  relied  on  as  defense  to  assessment  in  another  State,.  Fed- 
eral right  was  specially  set  up  and  claimed  though  not  in  terms  stated 
to  be  such  right;  Caro  v.  Davidson,  197  U.  S.  200,  40  L.  Ed.  724,  25 
Sup.  Ct.  428,  refusing  to  review  State  decision  sustaining  validity  under 
ex  post  facto  clause  of  Constitution  of  Florida,  statute  preventing  col* 
lateral  attack  on  judgment,  where  Federal  question  not  raised  below; 
Chairs  v.  State,  124  Teun.  648,  139  S.  W..  715,  holding  offer  of  proof 
on  motion  to  quash  indictment  properly  refused  when  made  after 
motion  previously  overruled. 

Distinguished  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schin- 
nerer,  196  Fed.  384,  117  C.  C.  A.  193,  holding  failure  of  libel  in  admir- 
alty to  recover  for  death  by  maritime  tort  under  State  statute  to  plead 
such  statute  did  not  affect  jurisdiction  of  court. 

Federal  question  first  raised  In  petition  for  rehearing  In  State  court  is 
too  late  to  confer  Jnrlsdietion  on  Supreme  Oourt  of  TTnited  States. 

Approved  in  Huber  v.  Jennings  etc.  Syndicate,  201  U.  S.  641,  50  L.  Ed. 
901,  26  Sup.  Ct.  759,  and  St.  Louis  etc.  Fireproofing  Co./^.  Standard 
Fireproofing  Co.,  195  U.  S.  627,  49  L.  Ed.  361,  25  Sup.  Ct.  792,  both  fol- 
lowing rule. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
•question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  6S  L.  R.  A.  471. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  B2  L.  R.  A.  522. 

188  T7.  S.  314-321,  47  L.  Ed.  487,  28  Sup.  Ct.  395,  HOQKEB  T.  LOS 
ANGELES. 

The  Foorteentli  Amendment  does  not  control  power  of  a  State  to  de- 
termine form  of  procedure  by  wblch  legal  ilglitB  may  be  ascertained  if 
method  adopted  gives  reasonable  notice  and  fair  opportmiity  to  be  heard. 

Approved  in  O'Neill  v.  Leamer,  239  U.  S.  249,  60  L.  £d.  264,  36  Sup. 
Ct.  56,  holding  propriety  of  delegating  authority  to  court  in  matter  of 
formation  of  drainage  districts  was  State  question;  Twining  v.  New 
Jersey,  211  U.  S.  112,  53  L.  Ed.  Ill,  29  Sup.  Ct.  14,  holding  exemption 
from  compulsory  self-incrimination  in  State  courts  not  secured  by  Fed- 
eral Constitution;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Ffed.  170, 
hearing  and  order  of  public  utility  board,  directing  sale  of  street-car 
tickets  at  certain  price  considered  and  held  not  to  amount  to  due  process 
of  law;  State  ex  rel.  Miller  v.  Taylor,  27  N.  D.  91, 145  N.  W.  430,  hold- 
ing void  statute  of  1913,  creating  State  bonding  dex)artment  as  unwar- 
ranted delegation  of  judicial  power. 

Where  controversy  in  State  court  iorolves  only  TsUdity  of  title  under 
Spanii^  and  Mexican  grants  made  prior  to  treaty  of  1848  with  Mexico,  no 
Federal  question  is  involved,  and  decision  of  State  courts  is  flnaL 
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Approved  in  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles, 
217  U.  S.  226,  229,  232,  H  L.  Ed.  744,  746.  747.  30  Sup.  Ct.  452,  hold- 
ing decision  of  State  conrt,  based  on  effect  of  Spanish  and  Mexican 
law  as  to  rights  of  original  pueblo  of  Los  Angeles,  was  conclusive  on 
questions  involved;  Devine  v.  Los  Angeles,  202  U.  S.  335,  337,  50  L.  Ed. 
1054,  26  Sup.  Ct.  652,  averment  that  patentees,  whose  title  derived 
through  confirmed  Mexican  grant,  deprived  of  property  without  due 
process  by  statutes  conferring  on  city  only  such  water  rights  in  river 
as  vested  in  State,  raises  no  Federal  question;  City  of  Los  Angeles  v. 
Hunter,  156  Cal.  608,  105  Pac.  757,  holding  city  of  Los  Angeles  entitled 
to  restrain  abstraction  of  water  underlying  San  Fernando  Valley,  which 
drains  into  Los  Angeles  River. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  K.  A.  533,  548. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  51. 

Miscellaneous.  Cited  in  New  York  etc.  R.  R.  Co.  v.  Plymouth,  193 
U.  S.  668,  48  L.  Ed.  839,  24  Sup.  Ct.  854,  dismissing  for  want  of  juris- 
diction. 

188  U.  &  321-376,  47  L.  Ed.  492,  23  Sup.  Ot.  821,  CHAMPION  ▼.  AMES 
(THE  LOTTERY  CASE). 

The  power  of  Congress  to  regulate  commerce  is  complete  in  itself;  it 
may  be  exercised  to  its  utmost  eztent>  and  acknowledges  no  limitations, 
other  than  are  prescribed  in  the  Constitution. 

Approved  in  McCray  v.  United  States,  195  U.  S.  55,  56,  49  L.  Ed.  95, 
96,  24  Sup.  Ct.  769,  upholding  act  of  1886,  imposing  tax  on  artificially 
colored  oleomargarine;  Buttfield  v.  Stranahan,  192  U.  S.  492,  48  L.  Ed. 
534,  24  Sup.  Ct  354,  upholding  act  of  March  2,  1897,  prohibiting  im- 
portation of  teas  inferior  to  government  standards;  West  Virginia  v. 
Adams  Express  Co.,  219  Fed.  802,  135  C.  C.  A.  464,  holding  Webb- 
Kenyon  act  of  1913,  not  void  as  attempt  to  confer  on  States  power  to 
regulate  interstate  commerce;  First  Nat.  Bank  v.  United  States,  206 
Fed.  385,  46  L.  E.  A.  (N.  S.)  1139,  124  C.  C.  A,  256,  holding  Penal  Code,. 
§  239,  was  in  nature  of  police  regulation  and  not  void  under  fifth  amend- 
ment; Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  807,  holding 
void  act  of  Congress  of  1906,  making  privately  owned  interstate  oil 
pipe-lines  common  carriers;  Shawnee  Milling  Co.  v.  Temple,  179  Fed. 
523,  United  States  v.  420  Sacks  of  Flour,  180  Fed.  519,  and  United 
States  V.  Seventy-four  Cases  of  Grape  Juice,  181  Fed.  631,  all  uphold- 
ing Food  and  Drugs  Act  of  1906;  Shepard  v.  Northern  Pac.  Ry.  Co., 
184  Fed.  795,  holding  void  order  reducing  intrastate  rates  as  creating 
unjust  discriminations  between  localities  in  State  and  in  other  States; 
Wabash  R.  Co.  v.  United  States,  168  Fed.  4,  93  C.  C.  A.  393,  holding 
Federal  Safety  Appliance  Act  applied  to  all  cars  hauled  by  interstate 
carrier  on  interstate  highway  though  carried  in  intrastate  traffic ;  Smelt- 
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zer  V.  St.  Louis  etc.  R.  Co.;  158  Fed.  658,  upholding  act  of  1906,  mak- 
ing initial  carrier  of  interstate  shipment  liable  for  loss  by  connecting 
carrier;  United  States  v.  Adair,  152  Fed.  751,  755,  upholding  act  of 
June  1,  1898,  r^ulating  relations  between  interstate  carriers  and  em- 
ployees; Spain  V.  St.  Louis  etc.  R.  Co.,  151  Fed.  523,  527,  Snead  v. 
Central  of  Georgia  Ry.  Co.,  151  Fed.  617,  and  Kelley  v.  Grfeat  Northern 
Ry.  Co.,  152  Fed.  217,  all  upholding  Employers'  Liability  Act  of  1906; 
United  States  v.  Northern  Securities  Co.,  120  Fed.  727,  holding  Con- 
gress may  in  exercise  of  power  under  commerce  clause  prohibit  con- 
tracts operating  directly  or  substantially  to  restrain  interstate  com- 
merce; Hoxie  V.  New  York  etc.  R.  Co.,  82  Conn.  365,  17  Aim.  Gas.  824, 
73  Atl.  759,  holding  right  of  action  against  interstate  railroad  for  in- 
juries arising  un<ler  act  of  Congress  of  April  22,  1908,  was  not  enforce- 
able in  State  court;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218 
Mass.  565,  Ann.  Oaa.  19160,  214,  106  N.  E.  313,  holding  foreign  corpo- 
ration doing  both  domestic  and  interstate  business  within  State  was 
subject  to  State  excise  tax;  Sonsmith  v.  Pere  Marquette  R.  Co.,  173 
Mich.  77,  138  N.  W.  356,  upholding  statute  depriving  carriers  of  de- 
fenses of  assumed  risk,  contributory  negligence  and  fellow-servant  rule, 
in  suit  by  servant  for  injuries;  Sexton  v.  Newark  District  Telegraph 
Co.,  84  N.  J.  L.  93,  86  Atl.  454,  3  N.  C.  C.  A.  577,  upholding  provisions 
of  Employers'  Liability  Act  of  1911,  which  abolish  defenses  of  assumpn 
tion  of  risk  and-  fellow-servant  rule;  State  v.  Lowiy,  166  Ind.  382,  9 
Ann.  Caa.  350,  4  L.  R.  A.  (N.  S.)  528,  77  N.  E.  731,  holding  statute  of 
1905  prohibiting  keeping,  sale  and  use  of  cigarettes,  did  not  affect  right 
to  import  same  for  personal  use;  dissenting  opinion  in  Howard  v.  Illi- 
nois Central  R.  R.  Co.,  207  U.  S.  531,  52  K  Ed.  82S,  28  Sup.  Ct.  141, 
majority  holding  Employers'  Liability  Act  of  1906  void  as  including 
attempt  to  exercise  powers  reserved  to  States;  dissenting  opinion  in 
United  States  v.  Delaware  etc.  Co.,  164  Fed.  255,  majority  holding  pro- 
vision of  Interstate  Commerce  Act  of  1887  prohibiting  railroad  to  carry 
in  interstate  or  foreign  commerce  commodities  owned  by  it  except  for 
its  own  use,  was  void  as  to  railroads  long  engaged  in  producing  coal 
for  sale. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  510,  511,  58  L.  Ed.  338,  34  Sup.  Ct.  167,  holding  statute  taxing 
insurance  companies  doing  business  in  State  on  basis  of  excess  of 
premiums  received  over  loans  and  expenses  was  not  void  as  affecting 
interstate  commerce;  United  States  v.  Delaware  etc.  Co.,  164  Fed.  239, 
240,  241,  249,  holding  provision  of  Interstate  Commerce  Act  of  1887 
prohibiting  railroad  to  carry  in  interstate  or  foreign  commerce  com- 
modities owned  by  it  except  for  its  own  use,  was  void  as  to  railroads 
long  engaged  in  producing  coal  for  sale. 

Lottery  tidcets  are  subjects  of  trafllc  and  their  caniage  fZom  onA 
State  to  another  is  Intdrstate  commerce^  wMdi  Congress  majr  problhit  under 

commerce  claiisa. 


1253  CHAMPION  v.  AMES.  188  U.  S.  321-375 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  515,  60  L.  Ed. 
415,  36  Sap.  Ct.  192,  upholding  amendment  of  1912  to  Food  and  Drags 
Act,  under  which  misbranding  includes  false  and  fraudulent  statements 
as  to  curative  effects  of  drugs;  United  States  v.  Ohio  Oil  Co.,  234  U.  S. 
561,  58  L.  Ed.  1471,  34  Sup.  Ct.  956,  upholding  act  of  Congress  of  1906 
making  owners  of  interstate  oil  pipe-lines  common  carriers;  McDermott 
V.  State  of  Wisconsin,  228  U.  S.  128,  Ann.  Gas.  1915A,  39,  47  L.  B-.  A. 
(N.  S.)  984,  57  L.  Ed.  164,  33  Sup.  Ct.  431,  holding  void  Wisconsin 
statute  of  1907,  relating  to  branding  of  foods  in  so  far  as  interfering 
with  provision  of  Food  and  Drugs  Act  for  branding;  Mondou  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  51,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  346. 
32  Sup.  Ct.  169,  1  N.  C.  C.  A.  885,  holding  Congress  had  power  to 
regulate  relations  of  common  carriers  by  railroad  and  their  employees 
while  engaged  in  interstate  commerce;  United  States  v.  Two  Barrels 
of  Desiccated  Eggs,  185  Fed.  308,  and  Hipolite  Egg  Co.  v.  United  States, 
220  U.  S.  58,  55  L.  Ed.  368,  31  Sup.  Ct.  364,  both  holding  Congress  had 
power  to  authorize  seizure  and  condemnation  at  destination  in  un- 
broken packages,  as  appropriate  means  of  enforcing  provisions  of  Food 
and  Drugs  Act;  Adair  v.  United  States,  208  U.  S.  180,  13  Ann.  Oas. 
764,  52  L.  Ed.  445,  28  Sup.  Ct.  277,  holding  void  provision  of  Interstate 
Commerce  Act  of  1898,  making  it  penal  offense  for  carrier  to  discharge 
employee  because  of  membership  in  labor  union;  Northern  Securities 
Co.  V.  United  States,  193  U.  S.  335,  336,  48  L.  Ed.  699,  24  Sup.  Ct. 
436,  combination  of  stockholders  in  competing  interstate  railroads  to 
form  holding  company  which  should  acquire,  in  exchange  for  own 
stock  controlling  interest  in  each  road,  violates  Anti-trust  Act;  Marie- 
nelli  V.  United  Booking  Offices,  227  Fed.  168,  holding  contracts  between 
manager  of  circuit  of  theaters  in  different  States  with  performers 
on  circuit  was  interstate  commerce;  Bracey  v.  Darst,  218  Fed.  495, 
holding  void,  West  Virginia  "blue  sky  law'*  of  1913,  as  affecting 
interstate  commerce  in  stocks,  bonds  and  other  securities;  William  R. 
Compton  Co.  v.  Allen,  216  Fed.  546,  holding  void,  Iowa  *  *  blue  -sky  law ' ' 
as  affecting  interstate  commerce  in  stocks,  bonds  and  securities; 
Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  183,  holding  void  Michigan 
statute  regulating  investment  companies  as  affecting  interstate  com- 
merce; Texas  etc.  Ry.  Co.  v.  United  States,  205  Fed.  382,  holding  void, 
order  of  railroad  commission  reducing  intrastate  rates  to  less  than 
compensatory  amount  and  having  effect  of  securing  arbitrary  advan- 
tage to  dealers  within  State  over  competitors  in  other  States;  Gourdain 
V.  United  States,  154  Fed.  458,  83  C.  C.  A.  309,  scheme  for  sale  of 
small  plots  of  land  in  alleged  oil  field  considered  and  held  not  to  be 
lottery  scheme,  but  to  be  a. scheme  to  defraud  by  use  of  mails;  United 
States  V.  Whelpley,  125  Fed.  617,  holding  act  of  May  2,  1895,  does 
not  prevent  shipment  of  lottery  tickets  from  State  into  District  of 
Columbia;  State  v.  Grier,  4  Boyce  (Del.),  380,  88  Atl.  603,  upholding 
State  statute  prohibiting  interstate  carriage  of  liquor  into  local  option 
territory,  adopted  to  make  local  option  laws  more  effective  where  such 
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carriage  is  also  forbidden  by  act  of  Congress;  State  v.  Schofleld,  136 
La.  717,  67  South.  563,  holding  statute  taxing  itinerant  venders  of 
corporate  stocks  and  bonds  was  void  as  to  sale  of  stocks  and  bonds  of 
foreign  corporations  not  having  come  into  State,  but  valid  as  to  all 
others;  dissenting  opinion  in  United  States  v.  Johnson,  221  U.  S.  507, 
55  L.  Ed.  830,  31  Sup.  Ct.  627,  majority  holding  ''misbranding"  as 
used  in  Food  and  Drugs  Act  did  not  cover  false  statements  on  labels 
as  to  curative  properties  of  medicines;;  dissenting  opinion  in  Francis 
V.  United  States,  188  U.  S.  383,  384,  47  L.  Ed.  512,  518.  23  Sup.  Ct. 
337,  338,  majority  holding  policy  slips  written  by  customer  and  given 
to  agent  of  policy  game  for  forwarding  to  company's  headquarters 
beyond  the  State  not  within  prohibition  of  act  of  1895. 

Distinguished  in  Keller  v.  United  States,  213  U.  S.  147,  16  Ann.  Oas. 
1066,  53  L.  Ed.  740,  29  Sup.  Ct.  470,  holding  void,  act  making  it  felony 
to  harbor  alien  prostitutes,  as  to  one  harboring  such  prostitute  with- 
out knowledge  of  alienage;  Ware  v.  Mobile  County,  209  U.  S.  410,  52 
K  Ed.  858,  28  Sup.  Ct.  526,  upholding  State  tax  on  buying  and  selling 
of  cotton  for  future  delivery;  dissenting  opinion  in  Adair  v.  United 
States,  208  U.  S.  184,  13  Ann.  Gas.  764,  52  L.  Ed.  446,  28  Sup.  Ct.  277, 
majority  holding  void,  provision  of  Interstate  Commerce  Act  of  1898, 
making  it  penal  offense  for  carrier  to  diachaige  employee  because  of 
membership  in  labor  union. 

Legislation  in  regulation  of  intentate  commerce  may  aasnme  f  oxm  or 
have  effect  of  prohibition. 

Approved  in  Brolan  v.  United  States,  236  U.  S.  218,  59  L.  Ed.  548, 
35  Sup.  Ct.  285,  upholding  act  of  Congress  prohibiting  importation  of 
opium ;  Ealen  v.  United  States,  196  Fed.  890, 116  C.  C.  A.  450 ,  Bennett 
V.  United  States,  194  Fed.  632,  114  C.  C.  A.  402,  United  States  v. 
Warner,  188  Fed.  682,  United  States  v.  Hoke,  187  Fed.  1001,  1002, 
1003,  United  States  v.  Westman,  182  Fed.  1018,  and  Hoke  v.  United 
States,  227  U.  S.  321,  Ann.  Oaa.  lOlSE,  905,  48  L.  R.  A.  (N.  8.)  906, 
57  L.  Ed.  527,  33  Sup.  Ct.  281,  all  upholding  act  of  Congress  prohibit- 
ing interstate  transportation  of  women  for  immoral  purposes;  Weber 
V.  Freed,  224  Fed.  367,  368,  140  C.  C,  A.  41,  holding  Congress  had 
power  to  prohibit  importation  of  prizefight  moving-picture  films; 
Johnson  v.  United  States,  216  Fed.  684,  L.  R.  A.  1915A,  862,  131  C.  C.  A. 
613,  and  Clark  v.  United  States,  211  Fed.  918,  128  C.  C.  A.  294,  both 
upholding  act  of  Congress  prohibiting  sending  by  express  in  interstate 
^commerce  of  obscene  matter;  State  v.  United  States  Express  Co.,  164 
Iowa,  139,  145  N.  W.  461,  State  v.  Missouri  Pac.  Ry.  Co.,  96  Kan- 
621,  626,  626,  162  Pac.  783,  784,  786,  Adams  Express  Co.  v.  Common- 
wealth, 160  Ky.  70,  169  S.  W.  606,  State  v.  CardweU,  166  N.  C.  317, 
321,  81  S.  £.  631,  633 ,  Smith  v.  Southern  Express  Co.,  166  N.  C.  160, 
82  S.  E.  17,  and  Gottstein  v.  Lister,  88  Wash.  515,  163  Pac.  614,  all 
holding  act  prohibiting  shipment  of  liquor  into  State  to  be  used  in 
violation  of  its  laws  was  within  power  of  Congress;  Southern  Express 
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Co.  V.  City  of  High  Point,  167  N.  C.  109,  83  S.  E.  257,  upholding  stat- 
ute prohibiting  importation  into  certain  city  of  intoxicating  liquors  for 
sale;  dissenting  opinion  in  Prairie  Oil  &  Gas.  Co.  v.  United  States,  204 
Fed.  824,  majority  holding  void  act  of  Congress  of  1906  making  pri- 
vately owned  interstate  oil  pipe-lines  common  carriers. 

Act  of  Congress  of  1896,  pzohlbiting  interstate  conunerce  in  lotterjr 
tickets,  has  effect  of  rendering  effective  statutes  of  various  States  prohibit- 
ing lotteries  as  being  against  public  policy  of  State,  and  is  valid. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  708, 
36  Sup.  Ct.  368,  holding  Congress  had  power  to  prohibit  mailing  of 
lettei  in  furtherance  of  scheme  which  it  regards  as  contrary  to  public 
policy ;  Francis  v.  United  States,  188  U.  S.  376,  47  L.  Ed.  510,  23  Sup. 
Ct.  335,  holding  policy  slips  indicating  customer's  number  in  policy 
game  are  not  within  act  of  Congress  of  March  2,  1895,  prohibiting 
carriage  of  lottery  tickets;  United  States  Express  Co.  v.  Friedman, 
191  Fed.  682,  112  C.  C.  A.  219 ,  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac. 
267,  and  Ex  parte  Webb,  225  U.  S.  687,  56  L.  Ed.  1258,  32  Sup.  Ct.  769, 
all  holding  provisions  of  Oklahoma  Enabling  Act,  in  regard  to  liquor 
traffic  with  Indians  originating  beyond  State,  were  enacted  for  purpose 
of  fulfilling  treaties  and  agreements  with  tribes  in  State. 

188  V.  8.  875-385,  47  I..  Ed.  608,  23  Sop.  Ot.  334,  FRAMdB  T.  UNITBI) 
STATES. 

A  slip  retained  by  agent  of  lottery  whldi  is  duplicate  of  slip  held  by 
purchaser,  showing  numbers  selected  by  him,  is  not  a  certiflcate  represent- 
ing chances  and  interest  in  prises  to  be  awarded,  within  meaiUng  of  act  of 
Maroh  2,  1895. 

Approved  in  United  States  v.  Biggs,  157  Fed.  271,  contract  for  entry 
of  public  land  under  Timber  and  Stone  Act  considered  and  held  not 
unlawful,  and  not  -  basis  for  indictment  to  defraud  United  States ; 
United  States  v.  Keitel,  157  Fed.  464,  holding  violation  of  regulations 
of  Land  Department  were  not  basis  of  criminal  charge  in  absence  of 
statute  expressly  declaring  such  violation  to  be  criminal  offense. 

Act  of  March  2,  1895,  is  highly  penal  and  must  be  strictly  construed. 
Approved  in  United  States  v.  Whelpley,  125  Fed.  616,  holding  act  of 
March  2,  1895,  strictly  construed  as  penal  statute  does  not  prohibit 
carriage  of  lottery  tickets  from  State  into  District  of  Columbia. 

Miscellaneous.  Cited  in  Scott  v.  United  States,  130  Fed.  432,  64 
C.  C.  A.  631,  conspiracy  to  violate  Rev.  Stats.,  §  5209,  by  causing  false 
entries  to  be  made  in  books  of  national  bank,  is  one  to  commit  offense 
against  United  States  under  Rev.  Stats.,  §5440;  Rodgers  ▼.  Pitt,  129 
Fed.  945,  incidentally. 

188  U.  8.  385-S99,  47  L.  Ed.  513,  23  Sup.  Ot.  463,  LOUISVILLE  ft  JEFFE&- 

SONVILIiE  FESBY  OO.  y.  KENTUOKY. 

A  State's  power  to  tax  is  limited  to  subjects  within  its  Jurisdiction, 
or  over  wMcli  it  can  exercise  dominion.    Wbere  a  State  corporation  con- 
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ducting  ferry  across  bonndary  river  holds  franchises  Arom  hoth  Stete^,  the 
first  State  cannot  tax  the  franchise  granted  by  the  other  State. 

Approved  in  Provident  Sav.  etc.  See.  v.  Kentucky,  239  U.  S.  112, 
L.  B.  A.  1916G,  572,  60  L.  Ed.  170,  36  Sup.  Ct.  37,  holding:  State  could 
not  tax  premiums  collected  on  policies  of  residents  after  insurer  had 
ceased  to  do  business  therein ;  New  York  Life  Ins.  Co.  ▼.  Head,  234 
U.  8.  162,  58  L.  Ed.  1264,  34  Sup.  Ct.  879,  holding  statute  regulating  loans 
on  life  policies  by  insurer  did  not  operate  to  affect  a  modifying  contract 
made  in  another  State  subsequent  to  loan,  by  insured  and  insurer,  neither 
of  whom  was  resident  of  State ;  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  38,  54  L.  Ed.  870,  30  Sup.  Ct.  190,  holding  void  State  statute 
imposing  on  foreign  telegraph  company  doing  business  in  State  license 
tax  of  given  per  cent  of  entire  capital  stock;  Buck  v.  Beach,  20$  U.  S. 
400,  51  L.  Ed.  1111,  27  Sup.  Ct.  712,  holding  mortgage  notes  made  and 
payable  in  Ohix)  and  secured  by  realty  in  Ohio  and  owned  in  New  York, 
were  not  taxable  in  Indiana,  where  held  for  safekeeping;  Union  etc. 
Transit  Co.  v.  Kentucky,  199  U.  S.  205,  209,  50  L.  Ed,  154,  156,  26  Sup. 
Ct.  36,  due  process  is  denied  Kentucky  corporation  by  tax  assessed  under 
Kentucky  statute  on  its  rolling  stock  permanently  located  and  used  in 
its  business  in  other  States;  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  358,  49  L.  Ed.  1084,  25  Sup.  Ct.  669,  domestic  corporation  is 
deprived  of  property  without  due  process  by  inclusion  in  appraisement 
of  its  capital  stock  for  tax  purposes,  value  of  coal  mined  in  State  but 
held  outside  for  sale;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  411, 
and  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  197,  hoth  holding 
assessment  of  franchise  of  interstate  railroad  subject  to  review  by 
court  where  board  of  assessment  adopted  wrong  principle,  though  no 
fraud  shown;  North  Carolina  Land  etc.  Co.  v.  Boyer,  191  Fed.  557, 
39  L.  R.  A.  (N.  S.)  627,  112  C.  C.  A.  162,  holding  title  to  mortgaged 
personalty  passed  on  breach  of  condition,  though  property  was  outside 
State  in  interstate  commerce  at  time;  Central  of  Georgia  Ry.  Co.  v. 
Wri«cht,  166  Fed.  157,  holding  transfer  of  stock  of  domestic  corpora- 
tion in  pledge  to  pledge  in  another  State  did  not  avoid  taxation  in 
State,  where  pledge  retained  equitable  interest  and  right  to  vote  stock; 
Town  of  Fairbanks  v.  Independent  Meat  Market,  4  Alaska,  150,  hold- 
ing town  could  not  tax  livestock  kept  beyond  its  limits,  though  owned 
by  meat  market  conducting  business  in  town;  H.  K.  Mulford  Co.  v. 
Curry,  163  Cal.  288,  125  Pac.  241,  holding  State  could  not  impose  license 
tax  on  foreign  corporations,  based  on  whole  capital  stock,  as  condition 
of  doing  business  in  State;  Commonwealth  v.  Lee  Line  Co.,  159  Ky. 
481,  167  S.  W.  411,  holding  corporation  engaged  in  interstate  commerce 
on  boundary  river,  and  doing  business  in  State  only  by  landing  and  re- 
ceiving passengers  and  freight,  was  not  subject  to  franchise  tax  in  State ; 
Commonwealth  v.  West  India  OU  Refining  Co.,  138  Ky.  831,  36  L.  R.  A. 
(N.  S.)  295,  129  S.  W.  302,  holding  State  could  not  tax  property  of  State 
coi'poration  which  was  wholly  in  Cuba  and  Porto  Rico,  where  all  corpo- 
ration business  was  carried  on ;  Hawley  v.  City  of  Maiden,  204  Mass.  140, 
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90  N.  E.  416,  holding  State  could  tax  stook  in  foreign  corporation  owned 
by  resident ;  Kingsbury  v.  Chapin,  196  Mass.  537,  13  Abb.  Oai.  738, 
82  N.  E.  702,  holding  stock  of  domestic  railroad  corporation,  whose 
lines  extended  to  other  States,  was  property  within  jurisdiction  of  State 
and  subject  to  inheritance  tax;  American  Glue  Co.  v.  Commonwealth, 
195  Mass.  530,  122  Am.  St.  Rep.  268,  81  N.  E.  302,  holding  under  stat- 
ute taxing  capital  stock  of  domestic  corporation,  no  deduction  could 
be  made  on  account  of  franchise  of  corporation  as  separate  property 
in  another  State;  State  v.  Wiggins  Ferry  Co.,  208  Mo.  644,  647,  106 
S.  W.  1011,  1012,  holding  State  could  tax  railroad  operated  in  State 
by  ferry  company  for  purpose  of  hauling  cars  to  interstate  ferry; 
New  York  Life  Ins.  Co.  v.  Bradley,  83  S.  C.  431,  66  S.  E.  437,  holding 
void  tax  on  gross  income  in  State  of  foreign  insurance  companies; 
dissenting  opinion  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  376, 
56  L.  Ed.  807,  32  Sup.  Ct.  499,  majority  holding  property  of  non- 
resident contractor  used  in  performing  government  dredging  contract 
In  harbor  in  Porto  Rico  was  subject  to  local  taxation  r  dissenting 
opinion  in  People  ex  rel.  Blair  v.  Michigan  Cent.  R.  Co.,  145  Mich.  162, 
108  N.  W.  780,  majority  holding  railroad  not  liable  for  taxes  on  capital 
stock  and  loans  made  outside  State;  Beers  v.  Edwards,  84  N.  J.  L.  33, 
85  Atl.  1023,  arguendo. 

Distinguished  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen 
Freeholders,  234  U.  S.  329,  58  L.  Ed.  1335,  34  Sup.  Ct.  821,  upholding 
ordinance  limiting  charge  for  round  trip  on  ferry  over  boundary  river ; 
Hawley  v.  City  of  Maiden,  232  U.  S.  11,  12,  Ann.  Gas.  19160,  842.  58 
L.  Ed.  482,  34  Sup.  Ct.  201,  holding  State  had  power,  in  creating  cor* 
poration,  to  provide  for  taxation  in  that  State  of  all  shares,  though 
owned  by  nonresidents;  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  74, 
56  L.  Ed.  100,  32  Sup.  Ct.  13,  holding  vessels  engaged  in  coastwise  trade 
belonging  to  Kentucky  corporation  were  taxable  there,  though  enrolled 
in  New  York  and  were  never  in  Kentucky;  Metropolitan  Life  Ins.  Co. 
v.  New  Orleans,  205  U.  S.  399,  51  L.  Ed.  855,  27  Sup.  Ct.  499,  holding 
loans  made  by  foreign  insurer  on  its  own  x>olieies  in  State  were  taxable 
there,  though  notes  temporarily  sent  to  home  oflSce;  New  York  %tc. 
R.  R.  Co.  V.  Miller,  202  U.  S.  597,  50  L.  Ed.  1160,  26  Sup.  Ct.  714,  rail- 
road not  deprived  of  property  without  due  process  because  no  reduc- 
tion allowed  from  capital  stock,  for  tax  purposes,  for  proportion  of 
rolling  stock  which  is  always  absent  from  State. 

State  taxation  of  ferry  as  regulation  o'f  interstate  commerce.    Note, 
Ann.  Gas.  1914B,  685. 

R^ulation  of  international  or  interstate  ferries.    Note,  52  L.  B.  A. 

(N.  S.)  576. 
Personal  property  having  taxation  situs  elsewhere,  as  subject  of 

taxation  in  State  of  owner's  domicile.    Note,  36  L.  B.  A.  (N.  S.) 

296. 
Corporate  taxation  and  the  commerce  clause.    Note^  60  L.  B.  A.r 

676,  677. 
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Deduetions  in   taxation   of   capital   stoek   of   corporation.    Note, 
L.  R.  A.  19150,  S83. 

188  V.  8.  399,  47  L.  Ed.  519,  23  Sup.  Ct.  468,  LOUISVIIJiB  *  JEFFEB80N- 
VIIiLE  FERBT  CO.  v.  KENTUCKY. 

Not  cited. 

188  U.  8.  400-410,  47  Ii.  Ed.  519,  28  8np.  Ct  466,  BIOB7  T.  UNITED 
STATE8. 

Action  against  tJnited  8tatM  to  recover  for  Injnries  sustained  1>7  fan 
of  elevator  in  building  belonging  to  goYernment  and  operated  by  its  em- 
Iriloyees  is  one  sounding  in  tort  and  is  not  maintainable  in  any  court. 

Approved  in  Brinckerhoff  v.  Holland  Trust  Co.,  159  Fed.  201, 
arguendo. 

Distinguished  in  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  909, 
114  C.  C.  A.  119,  holding  seller  of  engine  for  use  by  buyer  in  perform- 
ing contract  with  government  under  Reclamation  Act,  who  remained 
owner  as  mortgagee  to  secure  price,  could  not,  on  government  taking 
possession  on  failure  of  contractor  to  complete  work,  sue  government 
for  value  of  use  of  engine. 

A  right  of  action  on  contract  cannot  be  created  by  waiving  a  tort,  and 
the  duty  to  pay  damages  for  a  tort  does  not  imply  a  piomlse  to  pay  them, 
on  which  assumpait  lies. 

Approved  in  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  617,  39 
L.  B.  A.  (N.  S.)  391.  110  C.  C.  A.  409,  holding  owner  of  property  con- 
verted by  partner  which  inured  to  benefit  of  partnership  having  waived 
tort  could  not,  after  having  proven  claim  against  firm  estate,  sue  part- 
ner for  tort.  ' 

186  U.  a  410^31,  47  It.  Ed.  626,  OUMMINGS  v.  OHIOAGO. 

Suit  to  enforce  asserted  right  under  permit  of  Secretary  of  War  to 
build  structure  in  navigable  water  in  State,  which  right  is  denied  by  city 
for  noncompliance  with  ordinances  is  one  arising  under  Oonstitation  and 
laws  of  United  States. 

Approved  in  Pierce  v.  Creecy,  210  U.  S.  400,  52  L.  Ed.  1120,  28  Sup. 
Ct.  714,  holding  direct  appeal  lay  to  Supreme  Court  from  Circuit  Court 
on  question  whether  indictment  on  which  demand  for  extradition  was 
based  charges  crime  within  meaning  of  Constitution ;  State  ex  rel.  Clark 
v.  White  River  Valley  Ry.  Co.,  27  S.  D.  68,  129  N.  W.  1036,  holding 
petition  for  mandamus  to  compel  construction  of  railroad  bridge  ac- 
cording to  plans  approved  by  court  across  navigable  river  presented 
Federal  question. 

What  law  governs  the  right  of  a  workman  to  recover  compensa- 
tion for  injuries.    Note,  4  N.  0.  0.  A.  70 

Neither  the  Blver  and  Harbor  Act  of  1889,  nor  any  other  act  of  Con- 
gress, asserts  power  to  invest  prtvate  persons  with  power  to  erect  stmc- 
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toroB  in  navigable  waters  in  State  without  regard  to  the  wishes  of  the 
State. 

Approved  in  Jessup  v.  Trustees  etc.  of  Southampton,  195  U.  8.  624, 
49  L.  Ed.  349»  25  Sup.  Ct.  789,  following?  rale ;  Grin^  v.  Ives,  222  U.  S. 
370,  56  L.  Ed.  287,  32  Sup.  Ct.  167,  holding  act  of  1889  authorizing 
estahlishment  of  harbor  lines  did  not  operate  to  destroy  property  rights 
ppeviousl^  acquired  under  State  authority;  North  Shore  Boom  &  Driv- 
ing Co.  V.  Nicomen  Boom  Co.,  212  U.  S.  412,  58  L.  Ed.  577,  29  Sup.  Ct. 
355,  holding  whether  State  has  assented  to  obstruction  in  navigable 
waters  of  State  was  not  Federal  question;  Montgomery  v.  Portland, 
190  U.  S.  103, 106,  47  L.  Ed.  969,  970,  23  Sup.  Ct.  736,  holding  Congress 
did  not  by  act  of  September  19,  1890,  intend  to  withdraw  power  of 
States  to  regulate  use  of  navigable  waters  within  their  limits;  Canada 
Atlantic  Transit  Co.  v.  Chicago,  210  Fed.  9,  126  C.  C.  A.  587,  uphold- 
ing ordinance  regulating  passage  of  vessels,  through  drawbridges  in  city ; 
The  Margaret  J.  Sanford,  203  Fed.  339,  holding  provisions  of  River  and 
Harbor  Act  of  1899,  relating  to  anchoring  vessels  in  navigable  channels, 
did  not  supersede  State  regulations  not  conflicting  therewith;  Moore 
V.  McGuire,  142  Fed.  808,  Ann.  Code  Miss.  1892,  §  3831,  relating  to 
refund  of  taxes,  does  not  confer  on  auditing  board  power  to  determine 
that  lands  sold  for  taxes  were  not  within  State;  Corrigan  Transit  Co. 
V.  Sanitary  District,  137  Fed.  856,  70  C.  C.  A.  381,  government's  ex- 
penditure of  money  improvement  of  Chicago  River  does  not  exclude 
all  dominion  of  Illinois  from  such  river;  Corrigan  Transp.  Co.  v.  Sani- 
tary Dist.,  125  Fed.  615,  holding  use  of  Chicago  River  by  sanitary 
district  of  Chicago,  under  authority  from  State  and  United  States 
through  Secretary  of  War,  is  damnum  absque  injuria;  Kaw  Valley 
Drainage  Dist.  v.  Kansas  City  etc.  Ry.  Co.,  87  Kan.  281,  123  Pac.  994, 
holding  drainage  district  had  right  to  require  railroad  to  elevate  bridges 
over  navigable  stream  where  necessary  for  purposes  of  district;  Maine 
Water  Co.  v.  Knickerbocker  Steam  Towage  Co.,  99  Me.  475,  482,  59 
Atl.  954,  957,  water-pipe  line  across  Kennebec  River,  if  built  according 
to  plans  authorized  by  War  Department,  is  lawful  structure  without 
further  action  by  Congress;  Commonwealth  v.  Boston  Terminal  Co., 
185  Mass.  284,  70  N.  E.  126,  under  act  of  1896,  creating  Boston  Ter- 
minal Company,  latter  could  not  avoid  pa5rment  for  State  lands  below 
low- water  mark  embraced  in  street  extensions  and  condemned  by  it; 
Minnesota  Canal  etc.  Co.  v.  Pratt,  101  Minn.  225,  11  L.  R.  A.  (N.  S.) 
105,  112  N.  W.  402,  holding  public  service  corporation  seeking  to  use 
navigable  waters  for  power  purposes  should  first  obtain  consent  of 
Secretary  of  War;  Wilson  v.  Hudson  County  Water  Co.,  76  N.  J.  Eq. 
560,  561,  76  Atl.  567,  holding  license  of  Secretary  of  War  to  lay  pipes 
across  navigable  water  in  State  was  permissive,  and  was  not  authority 
in  absence  of  consent  of  State;  Hagan  v.  City  of  Richmond,  104  Va. 
732,  8  L.  R.  A.  (N.  S.)  1120,  52  S.  E.  389,  local  authorities  may  keep 
navigable  waters  unobstructed  where  Secretary  of  War  fails  or  declines 
to  aet;  In  re  Seattle,  66  Wash.  284,  119  Pac.  801,  holding  consent  of 
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fitat^  and  approval  of  plans  by  War  Department  sufficient  to  authorize 
construction  of  bridge  across  parts  of  navigable  waters  wholly  in 
State ;  Milwaukee  t.  Gimbel  Bros.,  130  Wis.  35,  110  N.  W.  9,  upholding 
injunction  at  suit  of  city  to  prevent  obstruction  of  navigable  water 
within  city;  dissenting  opinion  in  Matter  of  City  of  New  York,  217 
N.  Y.  20,  111  N.  E.  262,  majority  holding  order  of  Secretary  of  War 
establishing  bulkhead  line  coinciding  with  that  claimed  by  one  claiming 
land  by  adverse  possession  against  city  was  practical  construction 
of  State  statute  authorizing  filling  in  of  lands  of  bulkhead;  Manigault 
V.  Springs;  199  U.  S.  480,  60  L.  Ed.  278,  26  Sup.  Ct.  127,  Simpson  v. 
Shepard,  230  U.  S.  404,  Ann.  Oaa.  1916A,  18,  48  L.  R.  A.  (K.  S.)  1151, 
57  L.  Ed.  1548,  33  Sup.  Ct.  729,  and  Wilson  v.  Oregon- Washington  etc 
Nav.  Co.,  71  Wash.  108,  127  Pac.  849,  all  arguendo. 

188  V.  8.  431,  47  li.  Ed.  532,  23  Sop.  Ot  477,  OAIfUMET  O&AIN  &  BLE^ 
VATOB  CO.  T.  CHICAGO. 

Not  cited. 
188  U.  8.  432-445,  47  L.  Ed.  592,  23  Bxxp.  Ot.  478,  UNITED  8TATE8  T. 


Indian  allottee  is  In  condition  of  pupilage. 
Approved  in  Hollister  v.  United  States,  145  Fed.  776,  777,  76  C.  C.  A, 
337,  upholding  act  of  1903,  conferring  jurisdiction  on  District  Court 
for  South  Dakota  to  try  prosecutions  for  larceny  committed  b}^  any 
person  on  Indian  reservation  in  State)  McKnight  v.  United  States,  130 
Fed.  662,  65  C.  C.  A.  37,  upholding  right  of  government  to  sue  for  cattle 
issued  to  Indians  for  stock-raising  purposes  where  same  has  been  unlaw- 
fully taken  from  squaw  though  she  has  been  married  to  white  man; 
Kalyton  v.  Kalyton,  45  Or.  122,  74  Pac.  493,  arguendo. 

Government  holds  title  to  Indian  allotment  in  tmst^ 
Approved  in  United  States  v.  Gardner,  133  Fed.  287,  66  C.  C.  A.  663, 
government  may  maintain  action  for  timber  wrongfully  cut  by  third 
person  from  lands  allotted  in  severalty  under  24  Stat.  388;  Kalvton 
V.  Kalyton,  45  Or.  128,  78  Pac.  332,  23  Stat.  340,  c.  319,  renders  trans- 
mission of  estate  by  inheritance  according  to  laws  of  Oregon  as  ap- 
plicable to  land  allotted  to  Indians  from  time  first  patent  issued. 

Distinguished  in  In  re  Now-ge-zhuck,  69  Kan.  417,  76  Pac.  879,  under 
24  Stat.  388,  c.  119,  State  courts  have  jurisdiction  to  punish  allottee 
for  \dolation  of  State  laws  though  offense  committed  on  reservation. 

Under  act  of  February  18,  1887,  known  as  the  Indian  General  Allot- 
ment Act,  neither  lands  allotted  nor  permanent  fmiirovements  nor  personal 
property  obtained  Itom  United  States  and  used  by  Indians  on  allotted  lands 
are  subject  to  State  or  local  taxation  dnrlng  the  trust  period  provided  by 
the  act. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  600,  60  L.  Ed.  1195, 
1196,  36  Sup.  Ct.  696,  holding  Congi*ess  had  power  to  pi-ohibit  sale  o£ 
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liquors  on  Rosebud  reservation  lands  during  trust  period  under  Allots 
ment  Acts  of  1887  and  1889;  Levindalc  Lead  etc.  Min.  Go.  v.  Coleman, 
241  U.  S.  437,  60  L.  Ed.  1082,  36  Sup.  Ct.  644,  holding  restrictions  on 
alienation  of  Indian  allotments  evinced  policy  of  guardianship  and  did 
not  show  intent  to  restrict  allotted  lands  of  non-Indians,  even  though 
inherited  from  Indians;  United  States  v.  Pelican,  232  U.  S.  447,  450, 
58  L.  Ed.  678,  679,  34  Sup.  Ct.  396,  holding  District  Court  had  juris- 
diction over  crimes  committed  in  Indian  country;  Monson  v.  Simonson, 
231  U.  S.'  345,  58  L.  Ed.  262,  34  Sup.  Ct.  71,  holding  restriction  on 
alienation  of  Indian  allotment  reinained  until  issuance  of  patent  for 
full  title,  and  was  not  removed  by  passage  of  act  permitting  Secretary 
of  Interior  to  issue  patent;  Hosier  v.  United  States,  198  Fed.  57,  58, 
117  C.  C.  A.  162,  and  United  States  v.  Sandoval,  231  U.  S.  47,  48,  58 
L.  Ed.  114,  34  Sup.  Ct.  1,  both  holding  Congress  could  exclude  liquor 
from  lands  of  Indians,  though  they  were  citizens;  Choate  v.  Trapp,  224 
U.  S.  673,  56  L.  Ed.  945,  32  Sup.  Ct.  565,  holding  tax  exemption  of 
Indian  allottee  lands  was  vested  right  which  could  not  be  abrogated  by 
State  statute;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  312,  55  L.  Ed. 
748,  31  Sup.  Ct.  578,  upholding  act  of  April  27,  1906,  further  restrict- 
ing alienation  of  Indian  allottee  lands,  though  applying  to  Indians 
who  had  become  citizens;  United  States  v.  Sutton,  215  U.  S.  296,  54 
L.  Ed.  202,  30  Sup.  Ct.  116,  holding  Congress  retained  jurisdiction  under 
Washington  Enabling  Act  to  exclude  liquor  from  Indian  country; 
jMcKay  v.  Kalyton,  204  U.  S.  464,  467,  51  L.  Ed.  569.  670,  27  Sup.  Ct. 
346,  holding  under  act  of  August  15,  1894,  State  court  had  no  authority 
to  pass  on  question  as  to  title  or  possession  of  Indian  allottee  lands 
over  which  it  did  not  previously  have  jurisdiction ;  In  re  Heff ,  197  U.  S. 
497,  49  L.  Ed.  852,  25  Sup.  Ct.  506,  holding  void  29  Stat.  506,  c.  109,  in 
so  far  as  it  penalizes  sale  of  liquor  within  State  to  Indians  to  whom 
allotment  made  under  24  Stat.  388,  c.  119;  United  States  v.  Pearson, 
231  Fed.  277,  278,  279,  281,  283,  holding  personal  property  issued 
by  government  to  tribal  Indians  and  its  produce  was  not  subject  to 
State  taxation;  Ex  parte  Van  Moore,  221  Fed.  968,  969,  holding  State 
courts  had  no  jurisdiction  over  crime  committed  by  one  tribal  Indian 
against  another  on  lands  held  under  trust  for  Indian  allottee;  United 
States  V.  Board  of  Commrs.  of  Osage  County,  193  Fed.  488,  and  United 
States  V.  Board  of  Commrs.  of  Osage  County,  216  Fed.  886, 133  C.  C.  A. 
87,  both  holding  homestead  lands  of  Osage  allottees  were  exempt  from 
taxation  during  period  of  restriction  of  alienation;  Missouri  etc.  Ry. 
Co.  V.  Meyer,  204  Fed.  145,  holding  State  tax  on  coal  mining  invalid  as 
applying  to  lessees  of  coal  lands  of-  Indian  tribes  under  authority  of 
United  States;  United  States  v.  Gardner,  189  Fed.  694,  holding  lands 
of  Stockbridge  Indians  prior  to  delivery  of  patents  to  allottees  con- 
tinued under  jurisdiction  of  United  States  as  to  crimes  committed 
thereon  by  one  Indian  against  another;  United  States  v.  Bellm,  182 
Fed.  162,  165,  holding  proviso  of  allotment  act  .of  1887  and  1891 
cdopting  Kansas  laws  of  descent  and  distribution  did  not  render  valid 
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sale  of  allotted  land  in  partition  proceeding  within  trust  period;  Bond 
V.  United  States,  181  Fed.  615;  holding  act  of  June  25,  1910,  requiring 
Secretary  of  Interior  to  ascertain  heirs  of  Indian  allottee  dying  dur- 
ing trust  period,  deprived  courts  of  power  to  determine  heirs;  Parr  v. 
United  States,  153  Fed.  468,  and  Bean  v.  United  States,  162  Fed.  261,  89 
C.  C.  A.  240,  both  holding  husband  of  Indian  allottee  dying  during 
trust  period  was  entitled  to  curtesy;  Rainbow  v.  Young,  161  Fed.  837, 
88  C.  C.  A.  653,  holding  commissioner  of  Indian  affairs  had  power  to 
exclude  collectors  from  reservations  on  days  when  payments  were  being 
made  to  Indians;  United  States  y.  Thurston  Co.,  143  Fed.  290,  74 
C.  C.  A.  425,  proceeds  of  sales  of  lands  allotted  to  Indians  by  heirs  of 
Indian  allottees  which  have  been  deposited  in  bank  by  direction  of 
Commissioner  of  Indian  Affairs  are  not  taxable  by  State ;  State  v.  Lott, 
21  Idaho,  659,  123  Pac.  496,  holding  United  States  did  not  have  crim- 
inal jurisdiction  over  Indians  whose  reservation  wss  thrown  open  and 
lands  allotted  under  Dawes  Act  and  prior  to  act  of  May  8,  1906; 
Vachon  v.  Nichols-Chisolm  Lumber  Co.,  126  Minn.  312,  148  N.  W.  290, 
holding  mixed  blood  Chippewa  allottee  acquired  conveyable  estate  by 
trust  patent;  Leahy  v.  Indian  Territory  Illuminating  Oil  Co.,  39  Okl. 
318,  135  Pac.  419,  holding  Congress  had  power  to  provide  how  and  to 
whom  oil  and  gas  royalties  on  allotted  lands  should  be  paid  under  prior 
lease  approved  by  Secretary  of  Interior;  Colombe  v.  Wilson,  29  S.  D. 
52,  Ann.  Gas.  19140,  894,  135  N.  W.  670,  holding  in  suit  to  set  aside 
conveyance  of  Indian  allottee  land  made  by  allottee  during  trust  period, 
consideration  received  was  not  required  to  be  returned;  Minder  v. 
First  Nat.  Bank,  22  S.  D.  19,  21,  114  N.  W.  1096,  1097,  holding  proceeds 
of  sale  of  inherited  allotted  lands  deposited  by  Indian  agent  under 
regulation  of  commissioner  were  not  subject  to  State  taxation;  In  re 
House's  Heirs,  132  Wis.  216,  112  N.  W.  28,  holding  allottee  had  no 
power  to  devise  land  during  trust  period;  dissenting  opinion  in  Hampe 
V.  Sage,  87  Kan.  546,  125  Pac.  57,  majority  holding  fact  that  lands 
agreed  to  be  exchanged  were  Indian  allottee  lands,  which  could  not  be 
conveyed,  was  no  defense  to  action  for  breach  of  agreement. 

Distinguished  in  United  States  v.  Canyon  County,  232  Fed.  991,  hold- 
ing vested  interest  of  homestead  entryman  on  reclamation  project  was 
subject  to  taxation;  United  States  v.  United  States  Express  Co.,  180 
Fed.  1016,  holding  under  Oklahoma  Enabling  Act,  act  of  Congress  for- 
bidding bringing  of  liquors  into  Indian  Territory  became  ineffective 
after  statehood;  United  States  v.  Hall,  171  Fed.  217,  holding  where 
Indian  reservation  had  been  broken  up  and  large  part  was  owned  in 
trust  by  allottees  and  whites,  and  allottees  became  citizens  of  State,  and 
were  not  prohibited  by  Federal  statute  from  carrying  liquor  into  reserva- 
tion ;  United  States  v.  Sutton,  165  Fed.  254,  255,  holding  Federal  statute 
excluding  liquor  from  Indian  country  did  not  apply  to  land  allotted  in. 
severalty  to  Indian  under  act  of  February  8, 1887,  prior  to  act  of  May  8, 
1906 ;  which  was  held  in  trust  by  United  States. 
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Oattte  fnmiBlied  Indlaiui  liy  goyenunent  »•  not  taxable  lyy  8t»te. 

Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 
127,  50  L.  Ed.  408.  26  Sup.  Ct.  197,  denying  Federal  jurisdiction  over 
suit  to  recover  State  taxes  on  cattle  of  Jesuits  because  income  of 
society  used  to  improve  and  educate  reservation  Indians;  McKnight 
V.  United  States,  130  Fed.  667,  66  C.  C.  A.  37,  in  action  by  govern- 
ment as  guardian  of  squaw  for  conversion  of  cattle  issued  to  her  by 
government  for  stock-raising  purposes,  her  declarations  as  to  owner- 
ship are  inadmissible. 

Distinguished  in  United  States  v.  Thurston  Co.,  140  Fed.  458,  under 
32  Stat.  245,  proceeds  of  sale  by  heirs  of  Indian  allottee  are  taxable 
by  State. 

Tbe  United  States  has  power  to  sue  to  protect  Indian  allottees  nndec 
act  of  February  8, 1887,  txom  local  or  State  taxation  during  the  trust  period. 
Approved  in  United  States  v.  Chehalis  County,  217  Fed.  283,  285, 
following  rule;  In  re  Heff,  197  U.  S.  509,  49  L.  Ed.  857.  25  Sup.  Ct.  506, 
holding  void  29  Stat.  506.  c.  109,  in  so  far  as  it  penalizes  sale  of  liquor 
within  State  to  Indian  to  whom  allotment  made  under  24  Stat.  388, 
c.  119;  United  States  v.  Allen,  179  Fed.  17,  18,  103  C.  C.  A.  1,  and 
Heckman  v.  United  States,  224  U.  S.  440,  442,  56  L.  Ed.  881,  31  Sup. 
Ct.  424,  both  holding  Congress  could  authorize  suit  by  United  States 
to  maintain  restrictions  on  alienation  of  Indian  allottee  lands;  United 
States  V.  Gray,  201  Fed.  292,  294,  119  C.  C.  A.  529,  holding  United 
States  could  sue  for  breach  of  lease  made  by  Indian  allottee  with 
approval  of  Department  of  Interior;  United  States  v.  Fitzgerald,  201 
Fed.  296,  297,  119  C.  C.  A.  533,  holding  United  States  could  sue  for 
fraudulent  taking  from  Indian  of  personalty  held  by  him  subject  to 
control  of  Indian  agent;  United  States  v.  La  Roque,  198  Fed.  648,  117 
C.  C.  A.  349,  holding  United  States  could  sue  to  cancel  trust  patent  to 
Indian  allotment  issued  without  authority  of  law;  United  States  v. 
Rundell,  181  Fed.  889,  holding  United  States  could  sue  to  maintain 
restrictions  on  alienation  of  allottee  lands  without  joining  Indian  or 
his  heirs ;  United  States  v.  Leslie,  167  Fed.  672.  holding  United  Stateii 
could  sue  to  cancel,  as  cloud  on  title,  invalid  conveyance  by  heir  of 
allottee  who  held  under  trust  patent;  United  States  v.  Dooley,  151 
Fed.  700,  holding  United  States  could  sue  during  trust  period  to  pro* 
tect  title  of  Indian  allottee  against  adverse  claims  arising  from  at- 
tempted sale  by  allottee;  Kalyton  v.  Kalyton,  45  Or.  129,  78  Pac.  333, 
under  23  Stat.  340,  c.  319,  land  allotted  to  Indian  is  governed  by  Oregon 
laws  as  to  its  transmission  by  inheritance  from  time  first  patent  issued. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann*  Oaa. 
1912D,  517. 

Miscellaneous.  Cited  in  Couture  v.  United  States,  207  U.  S.  582,  52 
L.  Ed.  350.  28  Sup.  Ct.  259,  and  Park  Rapids  Lumber  Co.  v.  United 
States,  226  U.  S.  606,  57  L.  Ed.  378,  33  Sup.  Ct.  325,  both  affirming  judg- 
ment on  authority  of  principal  case;  National  Bank  of  Commerce  v.    \ 
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Anderson,  147  Fed.  90,  77  C.  C.  A.  259,  where  lands,  allotted  to  Indian 
citizen  under  Allotment  Act  of  1887,  were  sold  by  heirs  of  allottee, 
proceeds  only  payable  to  heirs  under  rules  of  Interior  Department; 
Moore  v.  Nah-Con-be,  72  Kan.  173,  83  Pae.  401,  on  allotment  of  lands 
and  patent  in  severalty,  Indian  became  subject  to  laws  of  State  wherein 
lands  located. 

188  U.  S.  446-185,  47  L.  Ed.  539,  23  8lip.  Ct.  349,  UNITED  8TATE8  Y. 
LYNAH. 

'  When  the  United  States  i^tpropria^s  property  wUcb  it  does  not  claim 
as  its  own,  it  does  so  under  aa  implied  contract  that  it  will  pay  the  -value 
of  the  property  so  appropriated. 

Approved  in  United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  906,  908, 
114  C.  C.  A.  119,  and  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  233, 
234,  58  L.  Ed.  1292,  1293,  34  Sup.  Ct.  840,  both  holding  United  States 
liable  on  implied  contract  to  pay  for  use  of  property  left  by  owner 
with  officer  in  charge  of  government  work  on  representations  that  pay- 
ment would  be  made  for  use;  Armour  v.  Roberts,  151  Fed.  851,  holding 
United  States  was  liable  on  quasi  contract  to  repay  internal  revenue 
tax  wrongfully  assessed  and  collected  and  paid  under  protest ;  0  'Reilly 
De  Camara  v.  Brooke,  135  Fed.  390,  government  officer  taking  property 
of  private  person  without  compensation  is  liable  in  tort  though  govern- 
ment may  also  be  liable  on  implied  contract;  Knowles  v.  New  Sweden 
Irr.  Dist.,  16  Idaho,  231,  101  Pac.  86,  holding  assessment  by  irri- 
gation district  against  land  which  had  right  to  use  of  water  of  ditch 
system,  for  purpose  of  purchasing  such  ditch  system  without  first 
condemning  his  right,  was  taking  of  his  property;  Lloyd  v;  Town  of 
Venablc,  168  N.  C.  534,  84  S.  E.  857,  holding  where  town,  without  power 
to  condemn  land  for  streets,  entered  on  plaintiff's  land  and  laid  out 
street,  plaintiff  could  waive  tort  and  sue  for  reasonable  value  of  prop- 
erty taken ;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Central  Stock- 
yards Co.,  133  Ky.  201,  97  S.  W.  796,  majority  holding  performance  of 
duties  of  switching  to  connecting  carrier  did  not  deprive  carrier  of 
property  without  due  process,  though  expense  increased,  and  control  of 
its  cars'^parted  with  for  a  time. 

Distinguished  in  Jackson  v.  United  States,  230  U.  S.  9,  57  L.  Ed.  1369, 
33  Sup.  Ct.  1011,  holding  United  States  not  responsible  for  damages  by 
overflow  caused  by  levees  constructed  by  State  and  Federal  authority 
at  other  points  on  river;  Basso  v.  United  States,  239  U.  S.  606,  60  L.  Ed. 
464,  36  Sup.  Ct.  227,  holding  Court  of  Claims  had  no  jurisdiction  of 
action  on  claim  for  private  injury  due  to  tortious  act  of  officer  of  United 
States. 

Circuit  Court  has  jurisdiction  of  suit  against  United  States  to  recover 
donzpensalion  for  alleged  total  destruction  of  value  of  realty  as  necessary 
result  of  action  of  its  offlcen  and  agents  in  improving  navigation  where 
government  does  not  deny  complainaiit'i  title  and  admits  work  was  anthor- 
ized  by  Congresp. 
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Distinguished  in  Harley  v.  United  States,  198  U.  S.  236,  49  L.  Ed. 
1031,  25  Sup.  Ct.  634,  denying  court  of  claims  jurisdiction  over  suit 
against  government  for  compensation  for  use  of  patented  device  by 
employee;  Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  329,  69 
C.  C.  A.  464  (affirming  129  Fed.  508),  holding  claim  for  internal  revenue 
taxes  exacted  under  misconstruction  of  war  revenue  law  of  1898,  may 
be  enforced  by  action  directly  against  government  after  its  presenta- 
tion to  internal  revenue  commissioner. 

Wliere  the  United  States,  by  the  construction  of  a  public  woils,  so  floods 
lands  of  an  Individual  as  to  totally  destroy  Its  value,  there  is  a  taking  of 
property  witbln  the  meaning  of  the  fiftli  amendment. 

Approved  in  Peabody  v.  United  States,  231  U.  S.  538,  58  L.  Ed.  353, 
34  Sup.  Ct.  159,  holding  subjection  of  land  to  use  by  constant  discharge 
of  heavy  guns  across  it  in  time  of  peace  so  as  to  deprive  owner  of 
use  was  a  taking  of  the  property;  Hopkins  v.  Clemson  Agricultural 
College,  221  U.  S.  647,  35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  896.  31 
Sup.  Ct.  654,  holding  State  agricultural  college  corporation  liable  for 
wasting  away  of  plaintiff's  land  due  to  erection  of  dike  by  defendant; 
United  States  v.  Welch,  217  U.  S.  338,  19  Ann.  Cas.  680,  28  L.  R.  A. 
(N.  S.)  385,  54  L.  Ed.  789,  30  Sup.  Ct.  527,  and  United  States 
V.  Grizzard,  219  U.  S.  182,  31  L.  R.  A.  (N.  S.)  1135,  55  L.  Ed.  165, 
31  Sup.  Ct.  162,  both  holding  United  States  liable  for  land  taken 
by  flooding;  West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  526, 
50  L.  Ed«  853,  26  Sup.  Ct.  518,  requiring  street  railroad  to  stand 
expense  of  lowering  or  removing  tunnel  under  Chicago  River  is  not 
"taking,''  though  tunnel  has  only  become  obstruction  by  reason  of 
increased  size  of  vessels;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  584, 
593,  50  L.  Ed.  606,  607,  26  Sup.  Ct.  341,  imposition  on  railroad  of  en- 
tire cost  of  removing  and  rebuilding  bridge  made  necessary  by  widen- 
ing of  channel  by  drainage  commissioners  is  not  ''taking";  Greenleaf 
Johnson  Lumber  Co.  v.  United  States,  204  Fed.  496,  499,  holding  where 
effect  of  widening  of  navigable  channel  by  United  States  was  to  de- 
stroy private  piers  erected  on  line  established  by  State  authority, 
owners  were  entitled  to  compensation;  Hagerla  v.  Mississippi  River 
Power  Co.,  202  Fed.  772,  and  Hagerla  v.  Mississippi  River  Power  Co., 
202  Fed.  787,  both  holding  power  company  liable  for  taking  of  land 
overflowed  by  reason  of  construction  of  its  dams ;  Meriwether  v.  Board 
of  Directors  of  St.  Francis  Levee  District,  165  Fed.  320,  91  C.  C.  A. 
285,  holding  Federal  court  could  not  grant  relief  in  equity  where  prop- 
erty injured  by  overflow  caused  by  levees  built  by  levee  district,  when 
plaintiff  had  remedy  at  law  by  way  of  damages;  Cohen  v.  United  States, 
162  Fed.  368,  holding  diversion  of  water  of  stream  to  improve  flow 
of  another  stream  was  taking  of  property  of  riparian  owner;  Miocene 
Ditch  Co.  V.  Jacobsen,  146  Fed.  686,  77  C.  C.  A.  106,  where  corpora- 
tion constructed  ditch  over  defendant's  land  without  condemning  or 
XVin— 80 
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paying  for  right  of  way  without  objection  by  defendant  for  two  years, 
latter  could  not  treat  constniction  as  trespass  and  destroy  ditch; 
United  States  v.  Parkersbui^  Branch  R.  Co.,  143  Fed.  230,  74  C.  C.  A. 
354,  railroad  brieve  over  navigable  stream  bailt  under  act  of  Con- 
gress containing  no  reservation  as  to  repieal  or  alteration  can  only  be  re- 
moved under  act  of  Congress  providing  for  compensation ;  Diamond  v.  In- 
habitants of  Town  of  North  Attleborough,  219  Mass.  591,  107  N.  E.  447, 
holding  town  liable  for  construction  of  drainage  system  which  caused  ac- 
cumulation on  land  of  private  owner  amounting  to  nuisance;  Bryant  v. 
City  of  Pittsfield,  199  Mass.  533,  85  N.  E.  740,  holding  taking  of  deed  to 
land  on  brook,  erection  of  dam  and  reservoir  and  diversion  of  water, 
were  ''taking  of  water"  within  meaning  of  statute  under  which  acts  were 
professedly  done;  Sanborn  v.  Village  of  Enosburg  Falls,  87  Vt.  483,  89 
Atl.  748,  holding  city  liable  for  obstruction  of  natural  watercourse  in  con- 
structing street;  Doty  v.  Village  of  Johnson,  84  Vt.  20,  77  Atl.  868,  hold- 
ing: village  liable  for  taking  of  land  by  overflow  caused  by  dam  for  public 
lighting  plant;  dissenting  opinion  in  United  States  v.  Archer,  241  U.  S. 
144,  60  L.  Ed.  927,  36  Sup.  Ct.  521,  majority  holding  findings  insuffi- 
cient to  determine  right  of  owner  to  compensation  for  alleged  taking 
of  land  by  constniction  of  dike;  United  States  v.  Monongahela  Bridge 
Co.,  160  Fed.  726 ;  Archer  v.  Chicago  etc.  Ry.  Co.  of  Montana,  41  Mont. 
67,  187  Am.  8t.  Bep.  692,  108  Pac.  574,  and  dissenting  opinion  in 
,Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  577,  49  L.  Ed.  880,  25 
Sup.  Ct.  522,  all  arguendo. 

Limited  in  Manigault  v.  Springs,  199  U.  S.  484,  50  L.  Ed.  280,  26 
Sup.  Ct.  127,  flooding  of  lands  consequent  on  erection  of  dam  under 
legislative  authority  is  not  taking  requiring  compensation,  when  flooding 
can  be  prevented  by  raising  height  of  dikes. 

Distinguished  in  Union  Bridge  Co.  v.  United  States,  204  U.  S.  397, 
51  L.  Ed.  538,  27  Sup.  Ct.  367,  holding  requiring  of  alterations  in 
bridge  to  prevent  obstruction  to  navigation  was  not  taking  of  private 
property  for  public  use,  and  cost  of  alterations  must  be  met  by  owner; 
Philadelphia  Co.  v.  Stimson,  223  U.  S.  627,  56  L.  Ei  680,  32  Sup.  Ct. 
340,  holding  question  of  compensation  for  taking  of  overflowed  land 
was  not  presented  where  plaintiff  purchased  land  after  construction  of 
dam  causing  overflow;  Juragua  Iron  Co.  v.  United  States,  212  U.  S. 
303,  305,  53  L.  Ed.  522.  29  Sup.  Ct.  385,  holding  action  did  not  lie 
against  United  States  for  property  destroyed  or  taken  by  it  by  mili- 
tary operations  in  Cuba  during  war  of  1898.  though  belonging  to  citi- 
zen of  United  States;  Bedford  v.  United  States,  192  U.  S.  224,  225, 
48  L.  Ed.  417,  24  Sup.  Ct.  240,  holding  injury  from  overflow  of  Miss- 
issippi caused  by  government  construction  of  revetment  along  bank  ia 
not  a  taking  of  property  within  fifth  amendment;  United  States  t. 
Louisville  Bridge  Co.,  233  Fed.  278,  holding  bridge  owners  not  entitled 
to  compensation  for  cost  of  changes  ordered  by  Secretary  of  War  in 
bridges  over  navigable  waters;  Coleman  v.  United  States,  181  Fed.  602, 
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holding  United  States  not  liable  for  taking  of  land  when  only  effect 
of  dam  erected  was  to  increase  periodic  overflows  in  extent  and  fre- 
quency; Salliotte  v.  King  Bridge  Co.,  122  Fed.  383,  384,  65  L.  R.  A.- 
620,  58  C.  C.  A.  466,  holding  washing  of  bank  caused  by  increase  in 
volume  and  force  of  stream  due  to  deepening  of  channel  and  building 
of  pier  is  not  a  taking  of  property;  Richards  v.  Washington  Terminal 
Co.,  37  App.  D.  C.  294,  holding  railroad  not  liable  to  owner  for  injuries 
to  property,  separated  from  right  of  way  by  other  property,  by  smoke, 
dust,  cinders,  etc. 

Right  of  one  whose  property  taken  for  public  use  without  consent 
or  condemnation,  to  maintain  action  for  compensation  or  per- 
manent damages.    Note,  28  L.  B.  A.  (N.  S.)  968. 

Liability  for  damming  back  stream.    Note,  59  L.  R.  A.  828. 

Right  to  improve  navigabilty  of  stxeam.  Note,  67  L.  B.  A.  848, 
845. 

188  U.  8.  484-485,  47  L.  Ed.  654,  23  Bapt.  Ot.  363,  X7NITED  STATES  y. 
WTTJ.TAMS. 

Not  cited.^ 

188  U.  S.  486--190,  47  !■.  Ed.  666,  23  8119.  Cfe.  368,  OLABXB  T.  IiABBEMOBE. 

Where  a  Judgment  was  obtained  wltbin  four  montba  of  iMiikniptey  and 
l9vy  and  sale  made  thereunder,  but  proceeds  not  paid  over  by  sheriff  to 
execution  creditor  at  time  execution  debtor  Is  adjudicated  a  bankrupt,  such 
proceeds  pass  to  trustee  as  general  assetSw 

Approved  in  In  re  Martin,  193  Fed.  849,  113  C.  C.  A.  627,  and  Globe 
Bank  etc.  Co.  v.  Martin,  236  U.  S.  299,  69  L.  Ed.  588,  35  Sup.  Ct.  377, 
both  holding  fund  from  property  conveyed  in  fraud  of  creditors,  re- 
covered by  them  in  State  court,  to  which,  under  State  law,  they  alone 
were  entitled,  became  general  asset  in  bankruptcy  for  all  creditors; 
Grant  v.  National  Bank,  232  Fed.  216,  holding  where  debtor  confessed 
judgment  within  four  months  of  bankruptcy,  in  favor  of  creditor  who 
bought  in  property  on  execution  sale  for  less  than  value,  debt  due  being 
set  off  against  price,  such  creditor  was  not  bona  fide  purchaser;  Dreyer 
V.  Kicklighter,  228  Fed.  752,  holding  purchaser  at  execution  sale  within 
four  months  of  bankruptcy  for  inadequate  price  was  entitled,  on  sale 
being  set  aside,  to  recover  price  paid,  which  sum  trustee  was  entitled 
to  collect  from  execution  plaintiffs  as  voidable  preference;  In  re 
Ransford,  194  Fed.  662,  115  C.  C.  A.  560,  holding  lien  of  judgment 
creditor  against  garnishee  bank  was  rendered  void  by  bankruptcy 
within  four  months;  In  re  Oxley,  182  Fed.  1020,  holding  where  mort- 
gage on  stock  of  merchandise  was  foreclosed  within  four  months  of 
firm's  bankruptcy,  trustee  could  enjoin  sale  under  decree  until  it  was 
determined  whether  merchandise  purchased  subsequent  to  execution  of 
mortgage  was  included  therein;  State  Bank  of  Chicago  v.  Cox,  143 
Fed.  94,  74  C.  C.  A«  285,  bankruptcy  trustee  may  recover  money  ob- 
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tained  by  creditors  by  attachment  between  filing  of  bankruptcy  petition 
and  adjudication;  In  re  Baughman,  138  Fed.  743,  enjoining  sale  of  exe- 
cution of  bankrupt's  property  under  judgment  rendered  more  than 
four  months  prior  to  bankruptcy;  Alexander  v.  Wilson,  144  Cal.  9,  77 
Pac.  708,  bankruptcy  court  could  enjoin  execution  sale  and  order  sheriff 
to  deliver  property  to  trustee  when  attachment  and  execution  levy  made 
within  four  months  of  adjudication  and  creditor  knew  debtor  insolvent ; 
Mohr  V.  Mattox,  120  Ga.  966,  48  S.  E.  411,  invalidity  of  judgment  lien 
obtained  within  four  months  of  filing  bankruptcy  proceedings  relates 
back  to  entry  of  judgment  where  debtor  adjudicated;  Dittemore  v. 
Cable  Milling  Co.,  16  Idaho,  307,  133  Am.  St.  Bep.  98,  101  Pac.  596, 
holding  trustee  could  recover  value  of  goods  of  bankrupt  sold  on  execu- 
tion levied  within  four  months;  Jones  v.  Springer,  15  N.  M.  107,  103 
Pac. '  267,  holding  bona  fide  purchaser  at  execution  sale  within  four 
months  of  bankruptcy  was  protected;  Goodnough  Mercantile  Co.  v. 
Galloway,  48  Or.  249,  84  Pac.  1053,  and  Hall  v.  Chicago  etc.  R.  Co., 
88  Neb.  25,  128  N.  W.  646,  both  holding  void  garnishment  within  four 
ihonths  of  bankruptcy;  Jones  V.  Springer,  226  U.  S.  155,  57  L.  Ed.  168, 
33  Sup.  Ct.  64;  Hall  v.  Ames,  182  Fed.  1015,  and  In  r6  Dempster,  172 
Fed.  357,  97  C.  C.  A.  51,  all  arguendo. 

Distinguished  in  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  978,  hold- 
ing execution  creditor  receiving  money  after  bankruptcy  from  sale  on 
execution  levied  eight  days  before  had  rights  Di  adverse  claimant 
thereto,  no  restraining  process  having  been  issued  from  bankruptcy 
court;  In  re  Weitzel,  191  Fed.  464,  holding  where  property  sold  on 
execution  issued  within  four  months  of  bankruptcy  and  proceeds  paid 
to  judgment  creditor,  title  thereto  did  not  vest  in  trustee  on  adjudica- 
tion ;  Hobbs  v.  Head  &  Dowst  Co.,  184  Fed.  416,  106  C.  C.  A.  519,  hold- 
ing judgment  foreclosing  mechanic's  lien  on  property  of  bankrupt, 
rendered  in  action,  continued  after  adjudication,  and  af&rmed  on  appeal 
in  which  trustee  was  heard,  was  not  void;  In  re  Kane,  152  Fed.  587, 
holding  where  fund  claimed  by  bankrupt  and  others  was  i|i  control 
of  State  court  under  garnishment,  at  time  of  bankruptcy.  State  court 
was  proper  tribunal  to  determine  rights  of  claimants;  In  re  Andre,  135 
Fed.  739,  68  C.  C.  A.  374,  denying  bankruptcy  court's  jurisdiction  to 
order  sheriff  claiming  property  of  alleged  bankrupt  under  State  attach- 
nient  to  surrender  same;  In  re  Knickerbocker,  121  Fed.  1005,  holding 
trustee  must  bring  independent  suit  against  creditor  for  proceeds  of 
execution  issued  against  bankrupt  within  four  months  of  petition; 
L  Trager  Co.  v.  Cavaroc  Co.,  123  La.  325,  48  South.  951,  holding  where 
lessor  was  proceeding  to  enforce  lien  for  rent  against  funds  in  hands 
of  receiver  of  State  court  for  corporation,  bankruptcy  of  corporation 
more  than  four  months  after  lien  acquired  did  not  oust  State  court  of 
jurisdiction,  though  no  rent  was  actually  due  when  adjudication  made; 
Farrell  v.  Lockett,  115  Tenn.  498,  499,  91  S.  W.  210,  211,  where  property 
of  bankrupt  sold  under  attachment  levied  within  four  months  prior  to 
bankruptcy  petition,  creditor  entitled  to  proceeds. 
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Bankruptcy — Judgment  obtained  within  four  months'  period  as 
affected  by  section  60,  subdivisons  a  and  b,  and  section  67,  sub- 
divisions c  and  f.    Note,  41  L.  R.  A.  (N.  S.)  212. 

Effect  of  payment  to  execution  creditor  on  right  of  execution  creditor 
to  proceeds  of  execution  sale  after  petition  in  bankruptcy  filed,  not  decided. 
Distinguished  in  Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109, 
holding  appeal  lies  from  order  on  separable  issue  arising  between  in- 
terveners in  proceedings  to  marshal  assets  between  partnership  and 
individuals  in  bankruptcy  court. 

Effect  of  bankruptcy  on  prior  action  to  rescind  sale  for  fraud.  Note, 
8  L.  R.  A.  (N.  S.)  1204. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  S.)  1233. 

Miscellaneous.  Cited  in,  In  re  Ballon,  215  Fed.  813,  to  point  that 
contract  between  bankrupt  and  third  party  could  not  be  enforced  by 
referee  by  summary  proceeding. 

188  U.  8.  491-505,  47  L.  Bd.  559,  23  8up.  Ot.  440,  WILUAMB  IT.  PARKER. 

State  may  authorize  taking  poflseeaion  of  property  for  a  public  use 
prior  to  payment  therefor,  or  determination  of  compensation,  provided  ade- 
quate provision  is  made  for  compensation. 

Approved  in  De  Hansen  v.  District  Court,  11  Ariz.  383,  94  Pae.  1126, 
following  rule ;  Mt.  Vemon-Woodberry  Cotton  Duck  Co,  v.  Alabama  etc. 
Power  Co.,  240  U.  S.  33,  60  L.  Ed.  511,  36  Sup.  Ct.  236  arguendo. 

The  statute  of  Massachusetts  of  May  23,  1898,  limiting  height  of  build- 
ings in  Boston  and  providing  that  owner  of  building  in  course  of  construc- 
tion who  was  damaged  thereby  could  recover  against  city  is  valid. 

Approved  in  Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207 
U.  S.  88,  12  Ann.  Gas.  555,  52  L.  Ed.  116,  28  Sup.  Ct.  26,  upholding 
charter  provision  requiring  street  railway  to  carry  school  children  at 
reduced  rate ;  Kansas  City  v.  Stewart,  90  Ean.  852,  136  Pac.  243,  hold- 
ing statute  providing  that  all  penalties  be  paid  to  county  fund  and  all 
rebates  charged  thereto  except  in  cities  of  certain  class  was  not  void 
imder  due  process  clause,  nor  as  denying  anyone  equal  protection  of 
law.  *      * 

Validity  of  statute  or  ordinance  limiting  height  of  buildings.  Note, 
15  Ann.  Oaa.  1051,  1052. 

Constitutionality  of  statute  or  ordinance  limiting  height  of  build- 
ing.   Note,  23  L.  B.  A.  (N.  S.)  1160. 

Miscellaneous.  Cited  in  Williams  v.  Boston,  190  Mass.  544,  77  N.  E. 
511. 

188  U.  a  505-510,  47  L.  Ed.  663,  28  Sup.  Ot.  380,  BEETZ  T.  MIOHiaAN. 

The  right  of  appeal  is  not  essential  to  due  process  of  law,  and  statute 
making  final  the  action  of  the  State  boud  of  registration  in  medicine  in 
granting  or  refusing  license  is  not  fox  that  reason  void. 


X 
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Approved  in  United  States  t.  Heinze,  218  U.  S.  546,  21  Ann.  Gas. 
884,  54  L.  Ed.  1145,  31  Sup.  Ct.  98,  following  rale ;  Frank  v.  Mangum, 
237  U.  S.  328,  59  L.  Ed.  080,  35  Sup.  Ct.  582,  holding  under  facts, 
petitioner  was  not  denied  due  process  in  conduct  of  trial  for  murder  in 
State  court ;  Carf er  v.  Caldwell,  200  U.  S.  297,  50  L.  Ed.  489,  26  Sup. 
Ct.  264,  denying  Federal  jurisdiction  over  habeas  corpus  to  release  one 
in  contempt  of  l^slative  committee  because  subject  of  investigation 
was  matter  not  within  jurisdiction  of  legislature;  Gordon  v.  Corning, 
174  Ind.  342,  92  N.  E.  61,  holding  local  option  law  not  void  because 
not  providing  for  appeal;  Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W. 
994,  holding  due  process  of  law  not  denied,  under  facts,  where  appeal 
of  one  convicted  of  felony  was  denied  because  not  perfected  in  manner 
required  by  law;  Frank  v.  Mangum,  237  U.  S.  327,  59  L.  Ed.  980,  35 
Sup.  Ct.  582,  arguendo.  ^ 

Distinguished  in  State  ▼.  Guerringer,  265  Mo.  416,  178  S.  W.  67, 
reversing  conviction  of  felony  where  verdict  brought  in  so  near  end  of 
term  that  there  was  insufficient  time  to  perfect  appeal. 

A  State  statute  requiring  registration  of  physlciaiiB  and  prohibiting 
practice  by  those  not  registolng  la  not  ex  post  facto  as  to  one  enjM'ed  in 
practice  but  held  not  qualified  to  register. 

Approved  in  Collins  v.  Texas,  223  U.  S.  297,  56  L.  Ed.  444,  32  Sup. 
Ct.  286,  following  rule;  Meffert  ▼.  Packer,  195  U.  S.  625,  49  L.  Ed.  350, 
25  Sup.  Ct.  790,  applying  principle  in  upholding  Kansas  statute. 

■ 

State  has  power  to  delegate  to  a  subordinate  board  power  to  make  rea- 
sonable provisionB  for  determining  qualifications  of  those  engaged  in  prac- 
tice of  medicine,  and  to  punish  those  who  practice  without  meeting  its 
requirements. 

Approved  in  Tucker  v.  Williamson,  229  Fed.  207,  212,  upholding  regu- 
lation of  internal  revenue  commissioner  under  Narcotic  Act  of  1914, 
denying  licenses  to  those  who  merely  prescribe  same  remedy  for  all 
patients  without  seeing  them;  Aiton  v.  Board  of  Medical  Examiners, 
13  Ariz.  357,  L.  R.  A.  1915A,  691,  114  Pac.  962,  holding  State  could 
empower  board  to  revoke  license  of  physician  for  cause;  Ex  parte 
Whitley,  144  Cal.  179,  77  Pac.  884,  upholding  Dental  Act  of  1903, 
requiring  applicants  for  examination  to  furnish  evidence  of  graduation 
from  reputable  dental  collie ;  Smith  v.  People,  51  Colo.  274,  36  L.  R.  A. 
(N.  S.)  168,  117  Pac.  613,  upholding  statute  creating  board  of  medical 
examiners  with  x>ower  to  define  and  regelate  practice  of  medicine; 
Cutsinger  v.  City  of  Atlanta,  142  Ga.  567,  570.  Ann.  CSas.  19160,  280, 
L.  R.  A.  1915B,  1097.  83  S.  E.  268,  269,  holding  statute  giving  city 
councils  power  to  grant  or  refuse  hotel  licenses  was  valid  as  granting 
reasonable  discretion  only;  Klafter  v.  State  Board  of  Examiners,  259 
111.  19,  Ann.  Gas.  1914B,  1221,  46  !■.  R.  A.  (N.  S.)  582,  102  N.  E.  194, 
upholding  x>ower  of  State  board  of  examiners  of  architects  to  revoke 
architect's  license;  People  v.  Apfelbaum,  251  111.  24,  25,  95  N.  E.  997, 
upholding  power  of  State  board  of  health  to  revoke  license  to  practice 
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medicine  issued  by  it;  Cummins  v.  Pence,  174  Ind.  122,  91  N.  E.  532, 
holding  statute  for  building  gravel  roads  by  taxation  did  not  deny  due 
process  of  law;  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231,  uphold- 
ing statute  authorizing  State  board  of  examiners  to  revoke  physician's 
license  for  stated  causes;  State  ex  rel.  Ebert  v.  Loden,  117  Md.  384, 
Ann.  Cas.  1918E,  1800,  40  L.  E.  A.  (N.  8.)  198,  83  Atl.  568,  upholding 
statute  providing  for  board  to  examine  and  license  moving  picture 
machine  operators;  Downs  v.  Swann,  111  Md.  61,  184  Am.  St.  Bep.  586, 
28  L.  E.  A.  (N.  S.)  789,  73  Atl.  655,  upholding  provisions  of  city 
charter  giving  police  department  power  to  photograph  and  measure' 
under  Bertillon  System,  persons  arrested  for  felony;  Commonwealth 
V.  Pom,  196  Mass.  329,  18  Ann.  Cas.  569,  17  L.  B.  A.  (N.  S.)  94,  82 
N.  E.  32,  holding  statute  prohibiting  practice  of  medicine  without  license 
was  not  void  in  so  far  as  it  prohibits  unlicensed  practice  of  midwifery 
with  instruments  or  giving  of  prescriptions;  Locke  v.  Ionia  Circuit 
Judge,  184  Mich.  541,  151  N.  W.  625,  holding  statute  requiring  license 
for  practice  of  medicine  included  drugless  healing;  State  v.  Purl,  228 
Mo.  25,  128  S.  W.  202,  upholding  statute  authorizing  board  of  dental 
examiners  to  revoke  license  for  practice  of  fraud  and  deceit;  Enter- 
prise Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  143,  138  N.  W.  179, 
upholding  provisions  of  irrigation  law  of  1895  creating  State  board 
of  irrigation  and  giving  it  power  to  determine  priorities;  Ormsby  County 
V.  Kearney,  37  Nev.  343,  142  Pac.  807,  upholding  statute  providing  for 
determination  of  water  rights  by  State  engineer;  In  re  Willow  Creek, 
74  Or.  611,  144  Pac.  512,  upholding  statute  of  1909,  creating  board  of 
control  with  power  to  determine  water  rights;  Kirk  v.  State,  126  Tenn. 
15,  Ann.  Cas.  1913D,  1239,  150  S.  W.  85,  upholding  statute  prohibit- 
ing itinerant  vender  of  drugs,  etc.,  from  applying  same;  Commis- 
sion of  Fisheries  v.  Hampton  Roads  Oyster  Packers'  etc.  Assn.,  109  Ya. 
586,  64  S.  E.  1049,  upholding  statute  regulating  oyster  planting  and 
powers  and  duties  of  oyster  inspector;  Winchester  etc.  R.  Co.  v. 
Commonwealth,  106  Va.  270,  273,  55  S.  E.  694,  695,  upholding  statute 
creating  corporation  commission  and  vesting  it  with  powers  over  public 
utilities;  Weber  v.  Doust,  84  Wash.  338,  146  Pac.  625,  holding:  State 
had  powei;  under  Juvenile  Delinquent  Act,  to  detain  children  without 
a  warrant;  In  re  Thompson,  36  Wash.  380,  78  Pac.  900,  upholding 
Dental  Act  of  1893,  requiring  registration  of  applicants  for  examination 
and  requiring  applicants  to  produce  diploma  from  dental  college  in 
good  standing;  State  v.  Chittenden,  127  Wis.  502,  107  N.  W.  511,  de- 
termining power  of  dental  board  to  pass  upon  status  of  dental  college; 
dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt  372,  Ann.  Gas. 
1915G,  1269,  85  Atl.  704,  majority  upholding  statute  creating  railroad 
commission. 

Distinguished  in  United  States  v.  Custis,  35  App.  D.  C.  252,  holding 
board  of  medical  supervision  under  facts,  had  no  rights  to  refuse  license 
to  physician  licensed  in  Maryland. 
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Conferring  on  administrative  boards  authority  to  determine  quali- 
fications of  licensees  as  delegation  of  legislative  power.  Note, 
4  Ann.  Oas.  428. 

Power  to  revoke  physician's  license.    Note,  1  L.  B.  A.  (N.  S.)  811. 

License  for  profession  or  occupation  as  creating  vested  right. 
Note,  8  L.  R.  A.  (N.  S.)  1273. 

Miscellaneous.  Cited  in  People  v.  Swensen,  166  Mich.  512, 131  N.  W. 
1100,  on  writ  of  error  after  sentence,  Supreme  Court  will  assume  jnris- 
.diction  and  affirm  judgment  so  as  not  to  imperil  rights  of  accused  to 
review  by  Federal  Supreme  Court. 

188  U.  a  510-516,  47  L.  Ed.  567,  23  Sup.  Ct.  393,  LEACH  V.  BTJSE. 

Two  publlcationB  in  each  of  four  consecutive  perioda  of  seven  days  from 
date  of  order  of  publication  satisfy  reqioirement  that  pablicaUon.  be  f oi 
twice  a  week  for  period  of  not  less  than  four  weeks. 

Approved  in  Michel  v.  Taylor,  143  Mo.  App.  687,  127  S.  W.  960,  hold- 
ing publication  for  seven  consecutive  days  of  notice  of  letting  of  con- 
tract, where  contract  let  before  end  of  seventh  day,  was  insufficient; 
Payette-Oregon  Slope  Irr.  Dist.  v.  Peterson,  76  Or.  636,  149  Pac.  1063, 
time  of  publication  of  notice  of  bond  sale  held  sufficient. 

The  bnrden  of  proof  on  issue  of  mental  soundness  of  a  testator  is,  in 
the  District  of  Columbia,  on  the  caveators. 

Approved  in  Robinson  v.  Duvall,  27  App.  D.  C.  554,  upholding  in- 
structed verdict  in  favor  of  will  alleged  to  be  result  of  insane  delusions. 

Comparative  weight  of  testimony  by  physician  and  layman  on  ques- 
tion of  testamentary  capacity.    Note,  Ann.  Oas.  1914D,  344. 

What  is  testamentary  capacity.    Note,  27  L.  E.  A.  (N.  S.)  53,  56. 

Unnatural  or  unjust  disposition  of  estate  as  evidence  of  testa- 
mentary incapacity.    Note,  13  Ann.  Gas.  1045. 

Miscellaneous.  Cited  in  Crosby  v.  Wells,  73  N.  J.  L.  800,  67  Atl. 
299,  to  point  that  verdict  may  be  directed  for  plaintiff. 

188  U.  S.  516-519,  47  I^  Ed.  570,  23  Sup.  Ot.  449,  80HAEFEB  ▼.  WEKLOXa. 

State  statute  for  assessing  cost  of  public  improTement  on  abattlng*pirop- 
erty  on  front  foot  basis  is  valid  wbere  it  retiulres  assessment  to  conform 
to  actual  special  benefits  accruing. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Porter,  210  U.  S.  184,  52  L.  Ed. 
1015,  28  Sup.  Ct.  647,  upholding  provisions  as  to  back  lying  owners 
of  statute  upheld  in  principal  case;  Liouisville  etc.  E.  B.  Co.  v.  Barber 
Asphalt  Pav.  Co.,  197  U.  S.  434,  49  L.  Ed.  822,  25  Sup.  Ct.  466,  uphold- 
ing Kentucky  Street  Improvement  Act  basing  assessments  on  area  rule ; 
State  ex  rel.  Oliver  Iron  Mining  Co.  v.  City  of  Ely,  129  Minn.  50,  Ann. 
Cas.  1916B,  189,  151  N.  W.  548,  upholding  statute  for  levying  special 
assessment  on  frontage  rule;  Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry. 
Co.,   240  Mo.   656,  144  S.  W.  1087,  upholding  charter  provision   fcr 
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assessing  railroad  right  of  way  for  street  improvements;  Arnold  v. 
Knoxville,  115  Tenn.  225,  90  S.  W.  476,  upholding  act  of  1905,  authoriz- 
ing special  assessments  on  abutting  property  for  city  improvements, 
and  creation  of  improvement  districts;  City  of  Paris  v.  Brenneman,  59 
Tex.  Civ.  472,  126  S.  W.  63,  charter  provisions  for  assessing  cost  of 
special  improvements  on  property  benefited  upheld. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1913A,  656. 

'        Assessments    for    improvements    by    front    foot    rule.    Note,    28 
L.  R.  A.  (N.  S.)  1146. 

The  construction  placed  by  State  court  upon  its  statutes  is  condusive. 
Approved  in  Hibben  v.  Smith,  191  U.  S.  321,  48  L.  Ed.  199,  24  Sup. 
Ct.  90,  holding  decision  of  highest  State  court  upon  validity  of  statute 
for  assessment  upon  abutting  owners  is  conclusive  upon  Federal  courts ; 
People's  Nat.  Bank  v.  Marye,  191  U.  S.  276,  48  L.  Ed.  183,  24  Sup.  Ct. 
69,  following  State  court  of  Virginia  in  holding  statutes  for  imposing 
taxes  upon  bank  stock  consistent  with  State  Constitution;  Pennsylvania 
Co.  V.  Cole,  132  Fed.  676,  applying  rule  to  Indiana  act  of  1889,  provid- 
ing procedure  for  sewer  assessments. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg-^ 
ments  of  State  courts.    Note,  63  L.  R.  A.  574. 

Question  whether  municipality  was  by  its  conduct  estopped  to  collect 
cost  of  Imprcyvement  ftom  abutting  owners  is  not  Federal  question  ^v^ilcli 
may  be  reviewed  by  United  States  Supreme  Court  on  writ  of  error. 

Approved  in  Mobile  etc.  R.  R.  Co.  v.  Mississippi,  210  U.  S.  204,  52 
L.  Ed.  1024,  holding  where  contention  that  charter  right  was  impaired 
was  disposed  of  in  State  court  on  non-Federal  ground  of  estoppel, 
Supreme  Court  could  not  review  judgment 

Miscellaneous.  Cited  in  Heavner  v.  City  of  Elkins,  231  U.  S.  743, 
58  L.  Ed.  463,  34  Sup.  Ct.  318,  affirming  judgment  on  authority  of  prin- 
cipal case. 

188  U.  a  519^25,  47  K  Ed. '572,  23  Sup.  Ot  402,  TABBANCE  v.  FLOEEDA. 

Denial  of  motion  to  quash  indictment  and  overruling  challenges  to  array 
of  Jurors  which  raise  objection  negroes  were  discriminated  against  in  select- 
ing venires  is  not  error  wbare  no  evidence  offered  in  support  except  affidavit 
on  information  and  belief. 

Approved  in  Martin  v.  Texas,  200  U.  S.  320,  50  L.  Ed.  499,  26  Sup. 
Ct.  338,  discrimination  against  negroes  because  of  race  in  selection  of 
juries  not  shown  by  verified  petition  to  quash  indictment  and  petit 
jury  panel,  cha:i^ng  same,  where  no  evidence  introduced;  Montgomery 
V.  State,  55  Fla.  104,  45  South.  881,  motion  by  indicted  negro  to  quash 
venires  on  ground  that  colored  men  were  discriminated  against  con- 
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sidered  and  sustained ;  Miller  v.  Commonwealth^  127  Ky.  392^  105  S.  W. 
900,  arguendo. 

Bnle  of  State  court  that  objection  to  maimor  of  selectliig  fraud  jaron 
must  be  made  by  one  Indicted  by  such  Jury  by  plea  in  abatement  is  binding 
on  Supreme  Oourt  of  United  States. 

Approved  in  United  States  v.  Wells,  163  Fed.  323,  following  rule; 
Chairs  v.  State,  124  Tenn.  646,  139  S.  W.  714,  holding  plea  in  abate- 
ment by  indicted  negro  on  ground  that  grand  jury  consisted  wholly 
of  whites,  filed  ten  days  after  indictment,  and  not  showing  want  of 
opportunity  to  challenge  panel,  came  too  late;  Powers  v.  Common- 
wealth, 139  Ky.  819,  83  S.  W.  149,  arguendo. 

Distinguished  in  Hillegass  v.  United  States,  183  Fed.  201, 105  C.  C.  A. 
631,  arguendo. 

188  U.  S.  526-537,  47  L.  Ed.  575,  23  Sup.  Ot.  365,  KQBTHEBN  PACIFIO 
B.  B.  CO.  T.  SODEBBEBO. 

Where  plaintiff's  case  involves  construction  of  Federal  statute,  thougli 
Jurisdiction  originally  invoked  on  ground  of  diverse  dtigenshlR  Supreme 
Court  has  Jurisdiction  to  review  Judgment. 

Approved  in  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220 
U.  S.  457,  55  L.  Ed.  541,  31  Sup.  Ct.  456,  holding  where  diverse  citizen- 
ship existed  and  amount  in  controversy  requisite,  judgment  of  Circuit 
Court  on  question  of  unfair  competition  was  reviewable  by  Supreme 
Court ;  Taylor  v.  Anderson,  197  Fed.  390,  holding,  in  ejectment  in  State 
court  to  recover  Indian  lands,  where  defendant  set  up  deed  under 
claim  that  under  proper  construction  of  Federal  statutes  the  lands 
were  legally  conveyed  thereby.  Federal  question  was  presented  which 
would  warrant  review  by  Supreme  Court  on  writ  of  error. 

"Minerals^"  deiined. 
Approved  in  Burdick  v.  Dillon,  144  Fed.  740,  75  C.  C.  A.  603,  word 
"mining"  in  Bankruptcy  Act  1898,  §  4b,  includes  quarrying  of  slate 
from  open  quarry. 

Lands  valuable  solely  or  chiefly  for  granite  quarries  are  mineral  lands 
within  exception  and  meaning  of  act  of  July  2,  1864,  granting  lands  to 
Northern  Paciflc  Bailroad. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  676,  58 
L.  Ed.  1643,  34  Sup.  Ct.  907,  holding  lands  bearing  mineral  oil  were 
mineral  lands  not  included  in  grant  of  1866,  to  Southern  Pacific  Rail- 
road; United  States  v.  Northern  Pae.  Ry.  Co.,  170  Fed.  500,  holding 
coal  lands  were  mineral  lands  excepted  from  grant  of  1899  to  Northern 
Pacific  Railroad;  Morgan  v.  United  States,  169  Fed.  248,  94  C.  C.  A. 
518,  holding  under  Act  of  June  3,  1878,  right  to  cut  timber  for  certain 
purposes  extended  to  timber  on  mineral  lands;  Webb  v.  American 
Asphaltum  Min.  Co.,  157  Fed.  205,  84  C.  C.  A.  651,  holding  asphaltum 
in  lodes  or  veins  was  subject  to  entry  and  patent  by  means  of  lode 
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mining  claims ;  Loney  ▼.  Soott,  57  Or.  385,  82  L.  E.  A.  (N.  S.)  466,  112 
Pac.  175,  holding  deposit  of  building  sand  was  subject  to  placer  location ; 
State  ex  rel.  Atkinson  v.  Evans,  46  l^ash.  223,  10  L.  E.  A.  (N.  S.)  1163, 
89  Pac.  567,  holding  deposits  of  limestone,  silica  and  clay  were  '^  de- 
posits of  minerals"  which  alien  could  own  under  Constitution. 

Determination  of  mineral  or  nonmineral  character  of  publip  land. 
Note,  AniL  Cas.  1912A,  1808,  1806,  1818. 

FlaceiB  are  merely  superflcim  deposits  occupying  beds  of  ancient  xiven 
or  Talleys  washed  down  from  some  vein  or  lode. 

.  Approved  in  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  836, 
120  C.  C.  A.  160,  and  Duflfield  v.  San  Francisco  Chemical  Co.,  205  Fed. 
484,  123  C.  C.  A.  548,  both  holding  deposit  of  calcium  phosphate  in 
veins  or  beds  having  dip  and  strike,  between  solid  walls  of  limestone 
to  be  vein  or  lode  and  not  subject  to  location  as  placer. 

Kothlng  passes  by  implication  in  grant  of  land  by  the  goremment;  tlie 
role  of  strict  construction  implies. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  893,  ap- 
plying rule  to  act  of  1866,  granting  public  lands  to  Central  Pacific  Rail- 
road. 

188  U.  8.  537-^646,  47  L.  Ed.  684,  PEOUT  V.  8TABE 

Suit  against  Btale  board  of  transportation  and  Attomey  Ctoneral  to  pre- 
vent enforcement  of  confiscatory  statute  fixings  rates  is  not  suit  against 
State. 

Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  644, 
85  L.  E.  A.  (N.  8.)  243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  holding  State 
agricultural  college  corporation  was  not  such  agent  of  State  as  to  be 
immune  from  suit  for  damages  caused  by  erection  of  dike  and  over- 
flow of  plaintiff's  property;  Ex  Parte  Toung,  209  U.  S.  155,  162,  14 
Ann.  Cas.  764,  18  L.  E.  A.  (N.  8.)  982,  52  L.  Ed.  727,  730,  28  Sup.  Ct. 
441,  holding  Attomey  General  of  State  could  be  enjoined  by  Federal 
court  from  enforcing  railroad  rate  statute  adjudged  void  by  that  court; 
Mississippi  R.  R.  Commission  v.  Illinois  Central  R.  R.  Co.,  203  U.  S. 
340,  51  la.  Ed.  218,  27  Sup.  Ct.  90,  holding  State  railroad  commission 
subject  to  suit  by  railroad  company  of  another  State;  Gunter  v.  At- 
lantic Coast  etc.  R.  R.  Co.,  200  U.  S.  284,  292,  50  L.  Ed.  484,  487,  26 
Sup.  Ct.  252,  ancillary  injunction  in  Federal  suit  in  aid  of  decree 
determining  invalidity  of  State  tax,  in  which  jurisdiction  obtained 
against  State  and  officers,  is  not  suit  against  State;  Louisville  etc.  R. 
Co.  V.  Bosworth,  209  Fed.  386,  387,  holding  suit  lay  in  Federal  court 
against  State  officers  to  enjoin  apportioning  and  certifying  of  assess- 
ment of  property  of  railroad,  alleged  unconstitutional,  to  counties  for 
local  taxation;  Missouri  Pac.  Ry.  Co.  v.  Jones,  170  Fed.  126,  and 
AVestem  R.  of  Alabama  v.  Railroad  Commission,  171  Fed.  701,  both 
enjoining  State  officers  from  enforcing  suspended  statute  fixing  rail- 
road rates;  Lindsley  v.  Natural  Carbonic  Gas  Co.  162  Fed.  958,  hold- 
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ing  Federal  court  eould  enjoin  attorney  general  of  State  from  institu> 
ting  criminal  proceedings  for  violation  of  void  statute;  Seaboard  Air 
Line  Ry.  Co.  v.  Railroad  Commission,  165  Fed.  809;  Southern  Ry.  Co. 
V.  McNeill,  156  Fed.  774;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157 
Fed.  967;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  167  Fed.  953, 
956,  960,  and  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161 
Fed.  959,  960,  968,  969,  all  holding  suit  lay  to  enjoin  State  officers  from 
enforcing  void  statute  fixing  railroad  rates;  Consolidated  Gas  Co.  v. 
New  York,  157  Fed.  882,  holding  suit  lay  to  enjoin  enforcement  of  void 
statute;  The  W.  J.  Kingston^  144  Fed.  562,  upholding  admiralty  juris- 
diction over  suit  to  recover  vessel  enrolled  under  Federal  law  though 
State  officers  claim  to  hold  same  under  State  process  issued  under 
State  fishery  law,  validity  of  which  is  attacked;  Railroad  Commission 
of  Louisiana  v.  Texas  etc.  Ry.  Co.,  144  Fed.  73,  75  C.  C.  A.  226,  uphold- 
ing injunction  against  State  railroad  commission's  enforcement  of  its 
alleged  illegal  rate;  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commis- 
sion, 138  Fed.  331,  70  C.  C.  A.  617,  upholding  Federal  jurisdiction  over 
suit  to  restrain  State  railroad  commission  from  enforcing  order  in- 
juriously affecting  interstate  commerce;  Michigan  R.  R.  Tax  Cases,  138 
Fed.  230,  upholding  Federal  jurisdiction  of  suit  to  enjoin  State  officer 
from  collecting  taxes ;  Ex  parte  Fitzpatrick,  171  Ind.  561,  86  N.  E.  966, 
holding  that  requiring  one  of  State  boards  to  pay  costs  of  opinions  of 
Courts  of  Appeal  was  not  requiring  State  to  pay;  dissenting  opinion  in 
^itcock  V.  State,  91  Ark.  548,  134  Am.  St.  Bep.  88,  121  S.  W.  751, 
^tnajority  holding  suit  against  penitentiary  board  to  restrain  breach  of 
its  contract  for  convict  labor  was  suit  against  State. 

Distinguished  in  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  574, 
holding  suit  to  restrain  attorney  general  from  instituting  criminal 
proceedings  was  suit  against  State. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Bep.  848. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Ann. 
Oas.  791. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  B.  A.  (N.  S.)  191,  216,  220,  222,  223,  224,  226. 

Constitution  of  United  States,  wltb  amendments,  must  be  regarded  as 
one  instroment  all  of  whose  provisions  are  of  eqnal  validity. 

Approved  in  State  ex  rel  Smith  v.  City  of  St.  Paul,  128  Minn.  93, 150 
N.  W.  394,  holding  rule  applied  to  State  Constitution. 

In  suit  to  enjoin  State  officers  from  enforcing  void  statute,  successors 
In  office  daring  pendency  of  salt  axe  bound  by  proceedings. 

Approved  in  Atlantic  Coast  etc.  R.  R.  Co.,  200  U.  S.  823,  50  L.  Ed. 
483,  26  Sup.  Ct.  252,  successors  of  county  treasurers  enjoined  by  judg- 


1277  PROUT  V.  STARR.  188  U.  S.  537-545 

ment  are  privies  to  decree;  Tucker  v.  Hubbert,  196  Fed.  869,  117 
C.  C.  A.  365,  holding  second  demand  on  officer  of  county  to  levy  and 
collect  tax  to  pay  plaintiff  not  required  because-  new  officers  elected 
before  mandamus  brought. 

Jurisdiction  of  Circuit  Oourt  of  suit  to  enjoin  State  officers  ftom  enfor- 
cing Toid  statute  cannot  be  defeated  by  subsequent  proceedings  by  one 
party  in  State  court,  involving  same  questions. 

Approved  in  Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  U.  S.  262, 
54  K  Ed.  1038,  31  Sup.  Ct.  11,  holding  where  riparian  rights  of  several 
parcels  of  lands  in  different  States  are  involved,  courts  of  both  States 
have  concurrent  jurisdiction,  and  court  first  seizecl  should  proceed  to 
conclusion;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  176,  holding 
Federal  court  having  jurisdiction  of  question  of  damages  from  injunc- 
tion could  enjoin  suits  in  State  courts  by  persons  interested  in  same 
question;  McClaren  v.  United  States  Shoe  Mach.  Co.,  166  Fed.  711, 
92  C.  C.  A.  384,  holding- where  State  court  had  acquited  jurisdiction 
of  ejectment  suit  in  State  court,  defendant,  who  had  filed  counterclaim, 
could  not  sue  for  same  relief  in  Federal  court;  State  v.  Williams,  221 
Mo.  263,  120  S.  W.  747,  holding  where  Federal  court  had  adjudged  [ 
void  statute  fixing  rates  and  retained  jurisdiction  for  purpose  of  en- 
forcing decree,  State  court  could  not  entertain  subsequent  suit  brought 
in  effect  to  enjoin  railroads  from  charging  rates  in  excess  of  those,  fixed 
by  void  statute;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  381,  25  L.  B.  A. 
(N.  S.)  201,  123  S.  W.  632,  holding  equity  would  not  entertain  biU 
to  construe  criminal  statute  and  enjoin  prosecutions  thereunder  pend- 
ing such  construction;  dissenting  opinion  in  People  ex  rel.  Attorney 
General  v.  Curtice,  50  Colo.  563,  117  Pac.  376,  majority  holding  de- 
cision that  county  officers  were  legally  elected  because  amendment 
abolishing  officer  was  void,  was  not  res  adjudicta  as  to  rights  of  re- 
spondents to  hold  same  office  under  new  election. 

Distinguished  in  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  527, 
holding  pendency  in  Federal  court  of  suit  by  gas  company  to  enjoin 
enforcement  of  ordinance  regulating  pressure  in  gas-mains,  as  impair- 
ing contract,  was  not  bar  to  suit  in  State  court  by  city  for  accounting 
under  franchise. 

The  bill  herein  did  not  seek  to  interfere  with  enforcement  of  valid 
criminal  laws. 

Approved  in  Davis  etc.  Mfg.  Co.  v,  Los  Angeles,  189  U.  S.  218,  47 
L.  Ed.  780,  23  Sup.  Ct.  500,  holding  -  subcontractor  cannot  obtain  in- 
junction to  prevent  enforcement  by  criminal  proceedings  against  em- 
ployees of  city  ordinance  against  erection  of  gasworks  in  certain  limits. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note^  19  Ann*  Cas, 
459,  460. 


/ 
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188  U.  S.  646^667,  47  I^  Ed.  588,.  23  Sap.  Ot  338»  OX7TI£BBC9  J.  ALBU- 
QTTERqjJB  I.AND  ft  IBB.  CO. 

By  BeviSad  Statutes,  sectioiL  2339,  CongresB  recognizeB  local  customs, 
law  and  dedsions  in  respect  to  i^nvoprlation  of  water. 

Approved  in  Boquillas  Land  etc.  Co.  v.  Curtis,  213  U.  S.  345,  347,  53 
L.  Ed.  825,  826.  27  Sup.  Ct.  493,  holding  rifrht  to  use  water  under 
customary  law  of  Arizona  not  confined  to  riparian  owners;  Kansas 
V.  Colorado,  206  U.  S.  92,  51  L.  Ed.  972,  27  Sup.  Ct.  655,  holding  in 
suit  by  one  State  against  another  to  restrain  diversion  of  waters  of 
stream  flowing  from  latter  into  former  United  States  could  not  in- 
tervene on  ground  that  it  had  right  to  control  waters  to  aid  in  reclama- 
tion of  arid  lands;  Cascade  Town  Co.  v.  Empire  Water  etc.  Co.,  181 
Fed.  1015,  holding  patent  from  United  States  did  not  convey  riparian 
right  as  against  effect  of  Constitution  of  State  dedicating  all  water  to 
public  use;  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  65,  104 
C.  C.  A.  136,  holding  Colorado  doctrine  of  appropriation  was  sanctioned 
by  Congress  as  to  public  lands ;  McFarland  v.  Alaska  Perseverance  Min. 
Co.,  3  Alaska,  331,  and  Van  Dyke  v.  Midnight  Sun  Mining  etc.  Co., 
177  Fed.  91,  100  C.  C.  A.  503,  both  holding  locator  of  mining  claim 
on  non-navigable  stream  in  Alaska  acquired  no  riparian  rights  as 
against  prior  appropriator;  United  States  v.  Conrad  Inv.  Co.,  156  Fed. 
126,  holding  creation  of  Indian  reservation  on  public  lands  bordering 
non-navigable  stream  operated  as  reservation  of  waters  of  stream  re- 
quired for  use  of  reservation,  surplus  only  being  subject  to  local  law; 
Hagerman  Irr.  Co.  v.  McMurry,  16  N.  M.  181,  113  Pac  825,  holding 
doctrine  of  riparian  rights  supersede  in  New  Mexico  by  that  of  prior 
appropriation ;  Hough  v.  Porter,  51  Or.  383,  399.,  401  408,  98  Pac.  1090, 
1095,  1096,  1098,  holding  Desert  Land  Act  of  1877,  abrogated  modified 
doctrine  of  riparian  rights  as  to  lands  to  which  title  was  acquired  after 
act,  but  did  not  affect  riparian  rights  in  lands  already  acquired. 

Distinguished  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  560, 
126  C.  C.  A.  376,  holding  Rev.  Stat.  §  2339,  was  repealed  as  to  rights 
of  way  for  power  company  by  act  of  May  14,  1896. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1237. 

The  power  of  the  States  over  navigable  streams  Is  limited  by  superior 
power  of  general  govenunent. 

Approved  in  Winters  v.  United  States,  143  Fed.  749,  74  C.  C.  A.  666, 
grantees  of  public  lands  outside  of  Ft.  Belknap  Indian  reservation 
could  not  acquire  exclusive  right  to  appropriate  Milk  river  waters  for 
irrigation  under  Desert  Land  Act ;  dissenting  opinion  in  Kean  v.  Calumet 
Canal  Co.,  190  U.  S.  484,  47  L.  Ed.  1147,  23  Sup.  Ct.  661,  majority  hold- 
ing Federal  patent  to  Indiana^  under  Swamp  Land  Act,  covering 
"whole  of  fractional  sections"  on  government  map  carried  portions 
submerged  under  navigable  water. 

The  question  whether  impropriation  of  water  Interferes  with  rights  of 
other  appropriators  below  mouth  of  proposed  irrigation  canal  cannot  be 
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raised  by  parties  wlio  are  strangers  to  such  other  approprlators  not  parties 
to  action. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  185,  35 
Snp.  €t.  16,  holding  nnder  Judicial  Code  section  239,  definite  question 
of  law  may  be  submitted  even  if  decisive  of  controversy. 

Miscellaneous.  Cited  in  Bailey  v.  Tintinger,  45  Mont.  178,  122  Pac. 
583,  to  point  that  right  obtained  under  statute  for  appropriation  of 
water  may  be  lost  by  nonuser. 

188  U.  8.  667-666,  47  I^  Ed.  604,  23  Sap.  Ot.  872,  &ANKIN  v.  CHASE  NAT. 


Quaere,  whether  bank  cashier  has  implied  authority  to  draw  draft  in- 
dividually. 

Approved  in  Campbell  v.  National  Broadway  Bank,  130  Fed.  700, 
65  C.  C.  A.  664,  bank  cannot  recover  amount  collected  on  cashier's  draft 
made  payable  to  cashier's  creditor  where  it  was  shown  that  cashier 
had,  on  numerous  occasions,  with  knowledge  of  directors,  drawn  similar 
drafts. 

Right  of  taker  of  commercial  paper  of  corporation  for  officer's 
individual  debt.    Note,  31  L.  E.  A.  (N.  S.)  169. 

188  U.  &  567-n577,  47  I^  Ed.  698,  23  Sup.  Ot.  382,  COMMEBCIAli  PUB.  00. 
▼.  BEOKWITH. 

Where  complaint  of  plaintiff  in  error  sets  up  right  to  recover  as  result 
of  Judicial  sale  made  under  decrees  of  both  Federal  and  State  courts,  Fed- 
eraa  questions  exist  in  record  and  motion  to  dismiss  will  be  denied. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Guardian  Trust  Co.,  240 
U.  S.  178,  60  L.  Ed.  590.  36  Sup.  Ct.  337,  denying  motion  to  dismiss 
appeal  where  right  of  plaintiff  in  error  rested  on  decree  of  Federal 
court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  524. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  B.  A.  672, 

188  U.  S.  577-694,  47  Ii.  Ed.  602,  23  Sup.  Ot,  405,  TJNITED  STATES  ▼. 
BABBINOEB. 

Not  cited. 

188  U.  S.  595-605,  47  L.  Ed.  609,  23  Sup.  Ot.  345,  WAGOONEB  v.  FLAOK. 

Where  statute  under  which  land  is  purchased  from  State  and  first  pay- 
ment is  made  is  amended  to  allow  rescission  of  purchase  contract  for  failure 
to  make  future  payments  with  reasonable  time  for  redemption,  obligation 
of  contract  is  not  impaired. 

Approved  in  Bemheimer  v.  Converse,  206  U.  S.  530,  51  L.  Ed.  1174, 
27  Sup.  Ct.  755y  holding  Minnesota  statute  giving  receiver  for  corpora- 
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tion  power  to  enforce  stockholder's  liability  outside  of  State  was  not 
void  as  impairing  obligation  of  contract;  Aikins  v.  Kingsbury,  170 
Cal.  681,  151  Pac.  148,  upholding  act  of  1889,  relating  to  arreais  in 
payments  for  school  lands. 

188  n.  S.  805-619,  47  L.  Ed.  614,  23  Sup.  Ot.  427,  HBItWIQ  T.  TJKITED 
STATES. 

ProvlBion  of  section  7  of  Customs  AdminlstraUye  Act  of  1890  for  pagr- 
ment  of  further  duty  of  two  per  cent  for  each  one  per  cent  of  Imported 
goods  undervalued,  when  undervalued  more  than  ten  per  cent,  la  penal  in 
nature,  and  such  further  duty  is  penalty. 

Approved  in  United  States  v.  Witteman,  152  Fed.  380,  81  C.  C.  A. 
503,  holding  provision  of  section  9  of  Customs  Administrative  Act  for 
forfeiture  for  undervaluation,  was  penal  and  subject  to  statute  of  limi- 
tations for  penalties. 

Distingpiished  in  United  States  v.  Brown-Alaska  Co.,  4  Alaska  94, 
95,  holding  additional  duties  on  reappraisement  of  coke  imported  into 
Alaska  were  not  penal  and  could  be  collected  from  bankrupt. 

Miscellaneous.  Cited  in  Hertz  v.  Woodman,  218  U.  S.  211,  54  L.  Ed. 
1004,  30  Sup.  Ct.  621,  to  point  that  form  of  certificate  in  question  to 
Supreme  Court  was  sufficient. 

188  U.  S.  620-626,  27  L.  Ed.  620,  23  Sup.  Cft.  369,  JAQTHTH  T.  BOWI.EY. 

Bankruptcy  Act  of  1898,  section  23,  prohibits  summary  proceedings 
against  advene  claimant. 

Approved  in  In  re  Teschmacher,  127  Fed.  730,  holding  bankruptcy 
court  has  power  to  inquire  stunmarily  whether  third  person  holding 
bankrupt's  goods  holds  them  adversely  or  as  bankrupt's  agent. 

A  surety  on  a  bail  bond  of  a  bankrupt,  wlio  has  received  pn^erty  of 
bankrupt  to  Indemnify  him,  is  adverse  claimant,  and  summary  proceedings 
in  bankruptcy  are  not  available  to  compel  its  delivery  to  trustee. 

Approved  in  In  re  Horgan,  158  Fed.  776,  86  C.  C.  A.  130,  following 
rule;  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  164,  33  Sup.  Ct.  64, 
holding  ^tate  court  having  custody,  by  attachment,  of  perishable  goods 
of  bankrupt  could  sell  where  necessary,  without  reference  to  General 
Order  XVni.  3;  Babbitt  v*.  Butcher,  216  U.  S.  113,  114,  17  Ann.  Cas. 
969,  54  L.  Ed.  406,  407,  30  Sup.  Ct.  372,  holding  where  original  court 
in  bankruptcy  can  act  summarily  another  court  sitting  in  another 
district  could  do  so  in  aid  of  original  jurisdiction;  Stone-Ordean-Wells 
Co.  V.  Mark,  227  Fed.  978,  979,  holding  execution  creditor  receiving 
proceeds  of  sale,  made  on  Hevy  within  four  months,  after  adjudication 
of  bankruptcy,  without  any  restraining  process  from  bankruptcy,  court 
became  adverse  claimant  to  fund;  In  re  Lummus,  214  Fed.  893,  holding* 
fact  that  bankrupt  one  day  before  adjudication  transferred  "pToperty 
to  creditor  who  had  knowledge  of  intended  proceedings,  (did  not  give 
jurisdiction  to  determine  his  rights  by  summary  process;  First  Nat. 
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Bank  v.  Hopkins,  199  Fed.  876, 118  C.  C.  A.  321,  and  In  re  Radley  Steel 
Const.  Co.,  212  Fed.  465,  both  holding  bank  could  refuse  to  have  its 
rights  to  apply  deposits  to  notes  apparently  provable  in  bankruptcy, 
determined  on  motion;  Le  Master  v.  Spencer,  203  Fed.  214,  216,  121 
C.  C.  A.  416,  holding  summary  proceedings  avoidable  to  recover  prop- 
erty of  bankrupt  unlawfully  held  by  third  person;  In  re  Farrell,  201 
Fed.  340,  119  C.  C.  A.  576,  holding  where  suits  were  pending  for 
eighteen  months  in  State  court  to  enforce  liens  on  fund  due  contractor, 
bankruptcy  court  could  not  order  fund  paid  to  trustee;  In  re  F.  M. 
&  S.  Q.  Carlile,  199  Fed.  614,  holding  plenary  suit  required  to  recover 
choses  in  action  transferred  by  bankrupt  to  receiver  of  bank;  In  re 
Bacon,  196  Fed.  989,  holding  summary  proceedings  not  available  to 
determine  rights  of  two  successive  pledgees  of  stock  of  bankrupt,  held 
by  first  pledgee;  In  re  Logan,  196  Fed.  687,  upholding  order  in  sum- 
mary proceeding  for  conveyance  to  trustee  of  property  conveyed  to 
agent  of  bankrupt  with  fraudulent  purpose;  Fidelity  Trust  Co.  v. 
Gaskell,  195  Fed.  872,  115  C.  C.  A.  527,  holding  District  Court  in 
another  State  had  jurisdiction  to  determine  claims  of  local  creditors 
and  apply  property  of  bankrupt  in  that  State  to  their  payment;  In 
re  Denson,  195  Fed.  855,  856,  holding  where  bankrupt  after  filing 
petition  sold  property  through  bailee  to  buyer  with  knowledge  of  facts, 
summary  proceedings  lay  to  compel  payment  of  value  to  trustee; 
Johnston  v.  Spencer,  195  Fed.  218,  115  C.  C.  A.  167,  holding  summary 
proceedings  not  available  to  compel  payment  of  money  to  trustee  when 
held  at  time  of  bankruptcy,  by  claimant  in  good  faith;  In  re  Spalding 
Cotton  Mills,  193  Fed.  556,  holding  where  chairman  of  board  of  di- 
rectors of  corporation  paid  himself  moneys  claimed  due  shortly  before 
bankruptcy  of  corporation,  his  claim  was  adverse,  and  must  be  deter- 
mined in  plenary  suit;  In  re  Howe  Mfg.  Co.,  193  Fed.  528,  holding 
unpaid  stock  subscription  not  collectible  by  summary  process ;  In  re 
Rathman,  183  Fed.  919,  921,  925,  106  C.  C.  A.  253,  holding  summary 
proceeding  not  available  to  determine  claims  under  mortgage,  and  sales 
thereunder  made  more  than  four  months  before  bankruptcy;  In  re 
Peacock,  178  Fed.  856,  holding  referee  could  not  order  return  of  cotton 
held  by  pledgee  to  secure  advances  to  bankrupt  pledgor;  Cooney  v. 
Collins,  176  Fed.  192,  193,  99  C.  C.  A.  543,  holding  summary  proceed- 
ing did  not  lie  to  recover  property  from  adverse  claimant  holding  title 
in  trust  and  asserting  ownership;  In  re  Mimms  &  Parham,  193  Fed. 
278,  and  In  re  Walsh  Bros.,  163  Fed.  353,  both  holding  summary  pro- 
ceeding not  available  to  transfer  to  trustee,  property  acquired  from 
bankrupt  before  bankruptcy  and  held  under  claim  of  ownership;  In 
re  L.  Rudnick  &  Co.,  160  Fed.  906,  88  C.  C.  A.  85,  holding  summary  pro- 
ceedings not  available  to  determine  rights  of  seller  of  property  to 
bankrupt  who  retook  same  in  replevin  on  ground  of  fraud  in  procuring 
sale;  Warmath  v.  0 'Daniel,  159  Fed.  90,  16  L.  R.  A.  (N.  S.)  414,  86 
C.  C.  A.  277,  holding  plenary  suit  at  law  was  remedy  to  recover  fur- 

xvni--8i 
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niture  alleged  fraudulently  transferred  by  bankmpt;  Orr  ▼•  Tribble, 
158  Fed.  898,  holding  summary  process  not  available  to  recover,  from 
sheriff,  property  seized  before  bankruptcy;  In  re  New  York  Car  Wheel 
Works,  132  Fed.  204,  referee  may  in  summary  proceedings  require  third 
party  to  turn  over  property  adversely  claimed  where  claims  not  merely 
colorable;  In  re  Kane,  131  Fed.  387,  bankruptcy  court  may  in  sum- 
mary proceedings  compel  delivery  to  trustee  of  property  belonging  to 
bankrupt  where  property  held  as  agent  or  bailee;  In  re  Hartman,  121 
Fed.  941,  holding  party  to  whom  property  of  Hiankrupt  is  claimed  to 
have  been  conveyed  mala  fide  is  adverse  claimant;  Tube  City  Min. 
etc.  Co:  V.  Otterson,  16  Ariz.  315,  146  Pac.  207,  holding  State  court 
could  proceed  with  suit  to  foreclose  statutory  lien  pending  bankruptcy 
proceedings;  Murphy  v.  Brown,  12  Ariz.  280,  100  Pac.  805,  holding 
State  court  could  determine  claim  of  lien  on  property,  sold  by  assignee 
for  creditors  and  sale  confirmed  by  referee  in  bankruptcy;  Neill  v. 
Barbaree,  135  Ga.  773,  70  S.  E.  639,  upholding  decree  foreclosing  after 
bankruptcy,  chattel  mortgage  made  within  four  months  of  bankruptcy 
for  present  valuable  consideration;  Christopherson  v.  Harrington,  118 
Minn.  46,  41  L.  R.  A.  (N.  S.)  276,  136  N.  W.  290,  holding  vendor  in 
executory  contract  of  sale  to  bankrupt  could  serve  valid  notice  of 
cancellation  for  default  in  payment,  on  bankrupt,  in  interval  between 
adjudication  and  appointment  of  trustee;  Cohen  v.  American  Surety 
Co.,  192  N.  Y.  237,  84  N.  E.  950,  holding  bankruptcy  court  had  jurisdic- 
tion by  consent  of  accounting  by  prior  assignee ;  In  re  Rogers  &  Stefani, 
156  Fed.  270,  arguendo. 

Distinguished  in  In  re  Cantelo  Mfg.  Co.,  201  Fed.  160,  holding  sum- 
mary proceedings  available  to  compel  patentee  to  fulfill  contract  to 
deliver  patent  rights  to  bankrupt  corporation  by  tifming  them  over  to 
trustee;  In  re  Ejiight,  125  Fed.  45,  holding  mortgagee  of  real  prop- 
erty in  Kentucky  is  not  an  adverse  claimant  against  trustee  in  bank- 
ruptcy. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A«  (N.  8.)  1286. 

Adverse  datmaat  cannot  be  proceeded  against  In  bankruptcy  court 
without  his  consent. 

Approved  in  In  re  Adams,  130  Fed.  789,  claim  prox>erty  transferred 
to  claimant  for  debt  cannot  be  summarily  determined  by  referee  on 
merits  without  claimant's  consent. 

Bankruptcy  court  cannot  enjoin  State  plaintifT's  collection  of  judgment. 

Approved  in  In  re  Eastern  Commission  etc.  Co.,  129  Fed.  848,  where, 
within  four  months  prior  to  bankruptcy  petition,  bankrupt  gave  bond 
to  prevent  attachment  in  suit  on  debt  dischargeable  in  bankruptcy, 
bankruptcy  court  will  enjoin  creditor  from  proceeding  with  suit  till 
after  adjudication. 
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188  T7.  8.  626-632,  47  L.  Ed.  623,  23  Sup.  Ct.  432,  AMEBIOAN  lOE  GO.  T. 
EASTEBN  TRUST  ft  BKQ.  CO. 

Where  mortgage  provides  that  mortgagor  shall  keep  property  insured 
for  security  of  mortgagee,  and  where  mortgagor  after  failing  to  insiire  trans- 
fers to  volimtary  assignee  who  takes  out  insurance.  It  must  be  assamed  that 
assignee  took  ont  insurance  in  fulfillment  of  assignor's  contract,  and  pro- 
ceeds of  policy  in  event  of  loss  belong  to  mortgagee. 

Approved  in  Craig  v.  Insurance  Co.,  162  Mich.  659,  127  N.  W.  758, 
'holding  assignee  of  policy  taken  out  by  purchaser  who  had  agreed  to 
insure  to  secure  vendor,  held  proceeds  of  policy  after  loss  in  trust  for 
vendor;  Fitts  v.  A.  F.  Messick  Grocery  Co.,  144  N.  C.  471,  57  S.  E. 
167,  holding  where  grantee  in  second  deed  of  trust,  which  provided 
property  be  insured  for  his  benefit,  and  which  was  not  done  by  grantor," 
was  entitled  after  loss  of  property  to  balance  remaining  from  proceeds 
of  sale  under  first  deed  of  trust  and  of  policy  for  benefit  of  grantee 
therein. 

Application  of  proceeds  of  mortgage  insurance.    Note,  118  Am.  St. 
Rep.  972. 

188  T7.  S.  632-645,  47  L.  Ed.  626,  28  Snp.  Ot  440,  BOSTOK  ft  MONTANA 
OONSOUDATED  OOPPEB  ft  SILVEB  MIN.  CO.  V.  MONTANA  OBE 
FUBCHASINa  CO. 

The  test  of  the  right  of  removal  from  State  to  Circuit  Court  is  that 
,the  case  mutt  be  one  over  which  Circuit  Conxt  might  halve  exercised  original 
Jurisdiction.    The  Federal  Question  must  appear  necessarily  in  the  state- 
ment of  plaintiff's  cause  of  action,  and  not  in  statement  of  bill  of  defense 
which  defendant  will  set  up. 

Approved  in  Tayior  v.  Anderson,  234  U.  S.  75,  68  L.  Ed.  1219.  34 
Sup.  Ct.  724,  Denver  v.  New  York  Trust  Co.-,  229  U.  S.  134,  57  L.  Ed. 
1120,  33  Sup.  Ct.  657,  Re  Winn,  213  U.  S.  464,  53  L.  Ed.  857,  29  Sup. 
Ct.  515 ,  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  153, 154,  58  L.  Ed. 
128,  29  Sup.  Ct.  42,  Western  Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co., 
208  Fed.  270,  125  C.  C.  A,  466,  Taylor  v.  Anderson,  198  Fed.  386, 
Shawnee  Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  461,  Pollitz  v. 
Wabash  R.  Co.,  176  Fed.  335,  100  C.  C.  A.  1,  Blunt  v.  Southern  Ry. 
Co.,  155  Fed.  500,  Beaumont  v.  Beaumont,  144  Fed.  290,  and  Shellen- 
bargcer  v.  Fewel,  34  OkL  86,  124  Pac.  620,  all  following:  rule;  Joy  v. 
St.  Louis,  201  U.  S.  341,  50  L.  Ed.  781,  26  Sup.  Ct.  478,  no  Federal  ques- 
tion raised  by  bill  in  ciectment  alle^n^  dispute  over  construction 
of  patent  where  averments  show  real  controversy  is  as  to  ri^ht  to 
accretions;  Boston  &  Montana,  etc.  Mining  Co.  v.  Chile  Gold  Min.  Co., 
188  U.  S.  646,  47  L.  Ed.  685,  23  Sup.  Ct.  440,  adjudged  in  conformity 
with  principal  case;  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co., 
162  Fed.  604,  89  C.  C.  A.  361,  bill  held  to  set  up  Federal  ground  of 
action;  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  313,  applying  rule  in 
condemnation  proceedings;   Mitchell  Engineering  etc.   Co.   v.   Worth- 
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ington,  140  Fed.  950,  denying  removabilty  of  action  for  unlawfully 
taking  from  plaintiff's  possession  goods  belonging  to  it. 

DlBGlalmer  of  anticipated  Federal  defease  ouate  Federal  Jnriadlction. 

Approved  in  Devine  v.  Los  Angeles,  202  U.  S.  339,  60  L.  Ed.  1055,  26 
Snp.  Ct.  652,  following  rule. 

Distinguished  in  Way  v.  Clay,  140  Fed.  354,  in  ejectment  in  Federal 
court  to  recover  tract  alleged  to  be  worth  over  two  thousand  dollars,  juris- 
diction not  ousted  because  answer  disclaims  as  to  all  except  portion  of 
less  value. 

In  Older  to  ma1iit>a1n  bill  of  peace  against  single  adverse  daimaxit  seek- 
ing  to  recover  in  repeated  actions  In  ejectment,  it  must  appear  that  plain- 
tiff's title  has  been  established  in  trial  at  law,  and  where  hill  shows  such 
action  at  law  pending  but  not  tried  defect  is  fatal. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213  U.  S. 
286,  58  L.  Ed.  800,  29  Sup.  Ct.  426,  and  Kansas  City  Southern  Ry.  Co.  v. 
Quigley,  181  Fed.  203,  both  arguendo. 

Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  E.  A.  (N.  8.)  62. 

In  order  to  maintain  a  hill  of  peace  in  the  Federal  courts,  there  must 
be  an  allegation  that  plaintiff  is  in  possession,  or  that  both  parties  are  out 
of  possession. 

Approved  in  Johnston  v.  Corson  Gold  Min.  Co.,  157  Fed.  151,  15  L.  R.  A. 
(N.  S.)  1078,  84  C.  C.  A.  593;  Baum  v.  Longwell,  200  Fed.  461,  and  Big 
Six  Dev.  Co.  v.  MitcheD,  138  Fed.  286, 1 L.  R.  A.  (N.  S.)  832, 70  C.  C.  A. 
569,  all  following  rule;  Devine  v.  Los  Angeles,  202  U.  S.  333, 50  L.  Ed. 
1053,  26  Sup.  Ct.  652,  allegations  in  bill  to  quiet  title  that  defendant's 
adverse  claims  based  on  erroneous  construction  of  Mexican  treaty  and  on 
State  statutes,  raise  no  Federal  question;  Union  Pac.  R.  Co.  v.  Cunning- 
ham, 173  Fed.  93,  holding  State  statute  authorizing  legal  owner  to  quiet 
title  against  one  in  possession  did  not  confer  jurisdiction  of  such  suit  on 
Federal  court. 

Distinguished  in  Lancaster  v.  Kathleen  Oil  Co.,  241  U.  S.  555,  60  L.  Ed. 
1166,  36  Sup.  Ct.  711,  holding  bill  lay  in  equity  by  holder  of  oil  lease  on 
lands  in  Oklahoma  to  restrain  those  claiming  under  another  lease  from 
interfering;  Lawson  v.  United  States  Min.  Co.,  207  U.  S.  9,  52  L.  Ed.  74, 
28  Sup.  Ct.  15,  holding  one  in  possession  of  surface  mining  claim  under 
patent  could  sue  to  quiet  title  to  vein  below  surface  and  enjoin  removal 
of  ore;  Keely  v.  Ophir  Hill  etc.  Min.  Co.,  169  Fed.  604,  95  C.  C.  A.  99, 
holding  owner  of  mining  claim  could  not,  under  Utah  statute,  compel 
owners  of  neighboring  claims,  who  might  have  extralateral  rights,  to 
assert  and  prove  them  in  action  to  quiet  his  title ;  United  States  Min.  Co. 
V.  Lawson,  134  Fed.  772,  67  C.  C.  A.  587,  upholding  bill  to  quiet  title  to 
mine  alleging  ownership  and  possession  in  complainant  though  it  alleges 
that  defendant  has  entered  through  underground  workings. 
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Owner  of  mirf ac«  owns  ores  1)eneat]i. 
Approved  in  Maloney  v.  Eang,  30  Mont.  161,  76  Pac.  5,  owner  of  sur- 
face may  prevent  intrusion  within  vertical  planes  of  boundaries. 

188  tJ.  8.  645,  46  L.  Ed.  634,  28  Snp.  Ot.  434,  B08T0K  ft  MONTANA  CON- 
SOUBATED  COFPEB  ft  SILVEB  MIN.  OO.  T.  MONTANA  OBE  FUB- 
CHASING  CO. 

Not  cited. 

188  U.  8.  645-646,  47  I>.  Ed.  634,  23  Snp.  Ot.  440,  BOSTON  ft  MONTANA 
CONSOLIDATED   OOPPEB  ft   SILVEB  MIN.   OO.  T.  CHILE   GOLD 

MIN.  CO. 

Not  cited. 

188  U.  &  646-^61,  47  L.  Ed.  685,  23  Sup.  Ct.  443,  WINSLOW  ▼.  BALTI- 

MOBE  ft  O.  B.  B.  CO. 

Lease  containing  covenant  to  renew  on  same  terms  is  fnUy  executed  by 
single  renewal  witbout  insertion  of  another  covenant  to  renew. 

Approved  in  Drake  v.  Board  of  Education,  208  Mo.  553,  123  AnL  St. 
Rep.  448,  13  Ann.  Cas.  1002,  14  L.  R.  A.  (N.  S.)  829,  106  S.  W.  654, 
lease  construed  to  provide  for  one  renewal  only;  Burns  v.  City  of  New 
York,  213  N.  Y.  524,  Ann.  Oaa.  19160,  1093,  108  N.  E.  79,  covenant  in 
lease  for  future  renewals  with  like  covenants  for  renewal  held  to  be  lease 
in  perpetuity. 

Covenants  for  the  renewal  of  leases.    Note,  123  Am.  St.  Bep.  462. 

Construction  of  covenant  in  lease  for  renewal  as  covenant  for  per- 
petual renewal.    Note,  13  Ann.  Cas.  1006. 

Covenant  or  renewal  as  included  in  provision  that  renewal  shall  con- 
tain all  covenants  of  original  lease.    Note,  14  L.  B.  A.  (N.  S.)  830. 

Where  railroad  is  built  on  leased  land,  and  after  expiration  of  lease 
suit  is  begun  to  oust  railroad,  court  will  restrain  such  action  for  reasonable 
time  to  permit  company  to  condemn  right  of  way. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed.  5, 
124  C.  C.  A.  573,  holding  where  contract  right  of  telegraph  company  to 
use  right  of  way  of  railroad  had  expired  and  proceedings  to  condemn 
such  right  of  way  were  pending,  railroad  would  be  enjoined  from  inter- 
fering with  telegraph  lines;  F.  W.  Cook  Brewing  Co.  v.  Garber,  168  Fed. 
951,  952,  holding  in  suit  to  enjoin  enforcement  of  alleged  void  statute 
where  it  appeared  public  had  vital  interest,  court  would  refuse  prelimin- 
ary injunction,  though  as  between  parties  writ  should  be  granted;  Robin- 
son V.  Sea  View  R.  Co.,  169  Fed.  320,  argfuendo. 

Terms  for  which  trustee  may  lease  trust  property.  Note,  14  Ann. 
Gas.  651. 

Power  of  trustee  to  convey  trust  property  without  consent  of  co- 
trustees.   Note,  4  Ann.  Oas.  954. 
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188  U.  8.  662-681,  47.1..  Ed.  641,  23  Snp.  Ct.  886,  BOABD  OF  BIEEOTOBfl 
OF  CHJOAOO  THEOLOOIOAI.  8EHINABY  ▼.  IliLINOIS  EX  BEL. 
BATMOND. 

State  dedsioiiB  as  to  tax  exemptloiiB  are  of  great  weight. 
Approved  in  Tampa  Waterworks  Co.  v.  Tampa,  199  U.  S.  244,  50  L.  Ed. 
178,  26  Sup.  Ct  23,  upholding  State  decision  that  city  oould  not,  by  con- 
tract with  water  company,  deprive  itself  of  power  to  regulate  rates. 

Tax  exemptions  caimot  be  implied  hut  must  be  plainly  and  nnmistak- 
ably  granted  under  legislative  authority. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  36, 
105  Am.  St.  Bep.  699,  50  L.  Ed.  75,  25  Sup.  Ct.  715,  special  franchise 
tax  imposed  by  N.  Y.  Laws  1899,  c.  712,  does  not  impair  grant  of  street 
railway  franchise  in  consideration  of  payment  of  annual  payment  of  fixed 
amount  or  fixed  percentage  of  earnings;  dissenting  opinion  in  Citizens' 
Bank  v.  Parker,  192  U.  S.  88,  48  L.  Ed.  357,  24  Sup.  Ct.  187,  majority 
holding  charter  exemption  of  capital  of  Citizens'  Bank  of  Louisiana  from 
La.  Act  of  1836  includes  exemption  from  license  tax  for  carrying  on 
business. 

Statute  exempting  property  *'belonging  or  appertaining  to^  a  seminary 
from  taxation  exempts  only  property  used  in  immediate  connectlcm  with 
the  seminary  and  not  other  property,  income  of  which  is  used  for  seminary. 

Approved  in  Monticello  Seminary  v.  Board  of  Review,  249  HI.  484,  94 
N.  E.  939,  following  rule ;  Oklahoma  City  v.  Shields,  22  OkL  294, 100  Pac 
572,  quaere^  whether  statute  exempted  street  railway  from  cost  of  street 
improvement. 

Distinguished  in  San  Francisco  v.  McGFovem,  28  Cal.  App.  497,  501, 152 
Pac.  983,  985,  holding  property  of  county  exempt  from  taxation  regardless 
of  nature  or  location. 

Use  of  property  of  religious,  charitable,  or  educational  institution  as 
affecting  right  to  exemption  from  taxation.  Note,  50  L.  R.  A. 
(N.  S.)  1199. 

The  case  of  Korthwestem  University  t.  Illinois,  99  U.  S.  309,  26  L.  Ed. 
387,  as  to  tax  exemption  in  charter  distinguished. 

Approved  in  In  re  Northwestern  University,  206  HI.  67,  69  N.  E.  76, 
holding  decision  of  Federal  Supreme  Court,  upholding  Laws  1855,  p.  483, 
exempting  property  of  Northwestern  University  is  res  adjudicata  as  to 
all  matters  which  might  have  been  presented. 

188  V.  8.  681-691,  47  L.  Ed.  661,  23  Sup.  Ot  452,  INDIAKA  MFG.  OO.  ▼. 


The  mere  fact  that  a  tax  is  illegal,  or  founded  on  invalid  law,  does 
not  entitle  a  party  to  relief  by  injunction  against  proceedings  under  the 
law,  but  it  must  i^ipear  that  the  party  has  no  adequate  remedy  at  law. 

Approved  in  Foster  v.  Rowe,  207  U.  S.  581,  52  L.  Ed.  850,  28  Sup.  Ct. 
258,  following  rule;  Dalton  Adding  Mach.  Co.  v.  State  Corporation  Com., 
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236  U.  S.  701,  59  L.  Ed.  798,  35  Sup.  Ct.  480,  holding  equity  would  not 
enjoin  collection  of  State  tax  on  business  alleged  to  be  interstate,  where 
remedy  at  law  existed ;  City  Council  of  Augusta  v.  Timmerman,  227  Fed. 
176,  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County,  222  Fed. 
661,  13a  C.  C.  A.  175,  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld 
County,  217  Fed.  543,  544,  546,  133  C.  C.  A.  392,  Singer  Sewing  Mach. 
Co.  V.  Benedict,  179  Fed.  631,  103  C.  C.  A.  186,  Pullman  Co.  v.  Tamble, 
173  Fed.  204,  and  Singer  Sewing  Mach.  Co.  v.  Benedict,  229  U.  S.  487, 
57  L.  Ed.  1291,  33  Sup.  Ct.  942,  all  holding  equity  would  not  enjoin  col- 
lection of  alleged  illegal  tax  where  remedy  existed  at  law;  McLaughlin 
V.  St.  Louis  Southwestern  Ry.  Co.,  232  Fed«  582,  refusing  to  enjoin  col- 
lection of  alleged  excessive  tax  where  statute  provided  remedy  by  appeal 
from  assessment;  McConnell  v.  Hampton,  164  Ind.  549,  73  N.  E.  1092, 
refusing  to  restrain  assessor  from  putting  on  duplicate  assessment-roll 
property  omitted  in  past  years;  Yandalia  Coal  Co.  v.  Lawson,  43  Ind. 
App.  246,  87  N.  E.  54,  holding  equity  would  not  enjoin  bringing  of  numer- 
ous suits  on  claims  for  wrongful  death  arising  out  of  same  alleged  act  of 
negligence. 

188  tJ.  S.  691-719,  47  L.  Ed.  657,  23  Sup.  Ot.  456,  HYATT  T.  NEW  TOBX 
EX  BEL.  COBKBAK. 

If  tlie  GoTemor  of  the  State  on  wliom  demand  for  extradition  is  made 
Issues  a  warrant  for  accused,  the  warrant  Is  prima  fade  suAdent  to  hold 
accused,  and  It  Is  open  to  him  on  habeas  corpus  to  show  that  the  charge  on 
which  his  delivery  Is  demanded  assumes  he  was  absent  ftom  demanding 
State  when  alleged  crime  was  committed. 

Approved  in  Dennison  v.  Christian,  196  U.  S.  637,  49  L.  Ed.  630,  25 
Sup.  Ct.  795,  Munsey  v.  Clough,  196  U.  S.  372,  49  L.  Bd.  517,  25  Sup.  Ct. 
282,  Dodge  v.  Ellis,  195  U.  S.  626,  49  L.  Ed.  350,  25  Sup  Ct.  791,  and 
Farrell  v.  Hawley,  78  Conn.  152,  70  L.  B.  A.  686,  61  Atl.  503,  all  reaffirm- 
ing rule ;  Marbles  v.  Creecy,  215  U.  S.  68,  54  L.  Ed.  95,  30  Sup.  Ct.  32, 
holding  Governor  of  demanded  State  could  act  on  extradition  papers 
making  prima  facie  case  in  absence  of  and  without  notice  to  accused; 
Pierce  v.  Creecy,  210  U.  S.  402,  52  L.  Ed.  1121,  28  Sup.  Ct.  714,  holding 
indictment  describing  crime  charged  was  sufficient  in  extradition  proceed- 
ings, though  it  might  be  bad  as  pleading;  Ex  parte  Moyer,  12  Idaho,  262, 
118  AnL  St.  Rep.  214,  12  L.  B.  A.  (N.  S.)  227,  85  Pac.  901,  holding  fact 
that  accused  was  removed  from  another  State  on  extradition  proceedings 
without  opportunity  to  seek  habeas  corpus  did  not  present  Federal  ques- 
tion; Pettibone  v.  Nichols,  203  U.  S.  204,  205,  7  Ann.  Oas.  1047,  51  L.  Ed. 
153,  154,  27  Sup.  Ct.  Ill,  holding  Governor  of  demanded  State  had  right 
to  act  on  extradition  papers  presented  in  due  form  as  prima  facie  evi- 
dence, and  lack  of  reasonable  opportunity  to  seek  habeas  corpus  before 
being  deported  did  not  give  Federal  court  jurisdiction  of  such  proceed- 
ing; Bruce  v.  Rayner,  124  Fed.  483,  62  C.  C.  A.  501,  holding  question 
whether  accused  was  in  demanding  State  when  crime  charged  was  com- 
mitted is  open  to  inquiry;  United  States  v.  Lucius  Beebe  &  Sons,  122 
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Fed.  770,  58  C.  C.  A.  562,  holding,  under  Customs  Administrative  Act 
of  1890,  board  of  general  appraisers  had  power  to  review  action  of  col< 
lector  in  reliquidating  an  entry ;  Ross  v.  Crof  utt,  84  Conn.  372,  373,  Ann. 
Oaa.  19120,  1295,  80  Atl.  91,  holding  Governor's  warrant  in  extradition 
proceedings  was  prima  facie  authority  for  holding  accused,  without  in- 
dictment, information  or  affidavits  being  made  part  of  it;  People  v. 
Bingham,  189  N.  Y.  127,  81  N.  E.  774,  holding  extradition  of  one  fleeing 
from  Porto  Rico  to  New  York  was  governed  by  section  5278,  Revised 
Statutes,  and  section  827  of  New  York  Code  of  Criminal  Procedure. 

Extradition  proceedings.    Note,  112  Am.  St.  Bap.  106,  109,  112,  114, 
121, 122, 123,  139. 

In  extradition  proceedings,  question  of  guilt  or  innocence  of  accused 
cannot  be  tried  on  hearing  on  habeas  corpus. 

Approved  in  United  States  ex  rel.  Brown  v.  Cooke,  209  Fed.  608,  126 
C.  C.  A.  429,  holding  question  whether  accused  will  have  fair  trial  in 
demanding  State  cannot  be  considered  in  extradition  proceedings. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  3  Ann.  Oaji.  877. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  B.  A.  (N.  S.)  940. 

Where  Oovemor  acts  upon  ccmilicting  evidence,  courts  will  not  reverse 
his  findings. 

Approved  in  In  re  Strauss,  126  Fed.  329,  63  C.  C.  A.  99,  holding  ques- 
tion whether  accused  is  fugitive  from  justice  is  one  of  fact;  Bruce  v. 
Rayner,  124  Fed.  483,  62  C.  C.  A.  501,  holding  when  Governor  decides 
on  conflicting  evidence  to  deliver  fugitive  courts  will  not  inquire  into  and 
reverse  his  decision. 

State  may  make  act  committed  outside  its  border  a  crime  against  the 
State,  but  party  committing  such  act  does  not  therefore  come  under  Federal 
provisions  for  extradition. 

Approved  in  Strassheim  v.  Daily,  221  U.  S.  285,  56  L.  Ed.  738,  31 
Sup.  Ct.  558,  holding  party  absent  from  State  where  crime  was  committed 
became  fugitive  from  justice  by  reason  of  having  committed  material 
steps  toward  crime  before  leaving  State;  dissenting  opinion  in  Hyde  v. 
United  States,  225  U.  S.  385,  Ann.  Gas.  1914A,  614,  56  L.  Ed.  1133,  32 
Sup.  Ct.  793,  majority  holding  over  acts  performed  in  one  district  by  one 
of  the  parties  who  had  conspired  in  another  district  gave  jurisdiction  in 
district  where  acts  were  committed  as  to  all  conspirators. 

A  person  whose  delivery  is  demanded  in  extradition  proceedings  and 
who  shows  conclusively  that  he  was  not  within  demanding  State  at  time 
stated  in  indictment,  nor  at  any  time  when  the  acts  were,  if  ever,  com^ 
mitted,  is  not  a  fugitive  from  Justice  within  meaning  of  section  5278, 
Revised  Statutes. 

Approved  in  Munsey  v.  Clough,  196  U.  S.  374,  49  L.  Ed.  518,  25  Sup. 
Ct.  282,  contradictory  evidence  on  question  of  presence  or  absence  of 
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accused  in  State  at  time  of  commission  of  offense  does  not  require  dis- 
charge on  habeas  corpus  to  review  issuance  of  warrant  in  extradition; 
Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  holding  identity  with  prisoner 
of  person  demanded  was  open  on  habeas  corpus ;  Ex  parte  Hoffstot,  180 
Fed.  242,  Depoilly  v.  Palmer,  28  App,  D.  C.  329,  Hayes  v.  Palmer,  21 
App.  D.  C.  459,  and  State  of  Illinois  v.  Pease,  207  U.  S.  108, 62  L.  Ed.  126, 
28  Sup.  Ct.  58,  all  denj'ing  writ  where  not  clearly  shown  accused  was  not 
in  demanding  State  when  crime  committed;  Applcyard  v.  Massachusetts, 
203  U.  S.  230,  7  Ann.  Oas.  1073,  51  L.  Ed.  164,  27  Sup.  Ct.  122,  denying 
writ  where  accused  was  shown  to  be  in  demanding  State  when  crime  com-- 
mitted;  Reed  v.  United  States,  224  Fed.  382,  140  C.  C.  A.  64,  denying 
writ  where  there  was  no  proof  that  person  demanded  was  not  fugitive; 
Ex  parte  Thaw,  214  Fed.  427,  432,  436,  granting  habeas  corpus  where  ex- 
tradition papers  showed  crime  charged  was  conspiracy  to  escape  from 
confinement  as  insane  person ;  Ex  parte  Shoemaker,  25  Cal.  App.  556,  559, 
560,  566, 144  Pac.  986,  988,  991,  discharging  accused  on  habeas  corpus  on 
ground  he  was  not  in  demanding  State  when  crime  committed ;  Ex  parte 
Dnddy,  219  Mass.  551,  107  N.  E.  365,  extradition  papers  held  sufficient 
to  justify  denial  of  habeas  corpus ;  Ex  parte  Dennison,  72  Neb.  712,  716, 
117  Am.  St.  Rep.  817,  101  N.  W.  1048,  1050,  holding  court  would  not  re- 
view decision  of  (Governor  on  question  of  fact  in  extradition  proceeding 
on  conflicting  evidence;  Eureka  County  Bank  Habeas  Corpus  Cases,  35 
Nev.  117,  126  Pac.  667,  discharging  prisoners  on  habeas  corpus  where 
testimony  before  committing  magistrate  did  not  show  any  offense ;  In  re 
Waterman,  29  Nev.  294,  13  Ann.  Gu.  926,  11  L.  R.  A.  (N.  S.)  424,  89 
Pac.  293,  discharging  accused  demanded  in  extradition  proceedings  on 
ground  that  indictment  failed  to  allege  crime;  State  ex  rel.  Fowler  v. 
Langum,  126  Minn.  40,  147  N.  W.  709,  State  ex  rel.  Denton  v.  Curtiss, 
111  Minn.  244, 126  N.  W.  720,  Ex  parte  Massee,  95  S.  C.  322,  46  L.  R.  A. 
(N.  S.)  781,  79  S.  E.  99,  State  ex  rel.  Hoff  v.  Schlachter,  21  S.  D.  279, 
280,  111  N.  W.  567,  Ex  parte  Bergman,  60  Tex.  Cr.  14,  130  S,  W.  177, 
and  Commonwealth  ex  rel.  Flower  v.  Superintendent  of  Phila.  County 
Prison,  220  Pa.  405,  21  L.  R.  A.  (N.  S.)  939,  69  Atl.  917,  all  denying 
habeas  corpus  where  presumptions  from  extradition  papers  not  over- 
thrown ;  dissenting  opinion  in  Pettibone  v.  Nichols,  203  U.  S.  218,  7  Ann. 
Cas.  1047,  51  L.  Ed.  169,  27  Sup.  Ct.  Ill,  majority  holding  Governor  of 
demanded  State  had  right  to  act  on  extradition  papers  presented  in  due 
form  as  prima  facie  evidence,  and  lack  of  reasonable  opportunity  to  seek 
habeas  corpus  before  being  deported  did  not  give  jurisdiction  to  Federal 
court  over  such  proceedings;  dissenting  opinion  in  Hyland  v.  Rochelle, 
179  Ind.  693,  695,  100  N.  E.  850,  851,  holding  judge  of  city  court  of 
Indianapolis  had  jurisdiction  to  determine  identity  of  accused  in  extradi- 
tion proceedings ;  Ex  parte  Graham,  216  Fed.  815,  817,  arguendo. 

Distinguished  in  Innes  v.  Tobin,  240  U.  S.  131, 134,  60  L.  Ed.  665,  566, 
36  Sup.  Ct.  291,  holding  where  record  on  habeas  corpus  did  not  show 
person  held  for  surrender  had  not  been  in  demanding  State,  but  that  she 
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had  come  involuntarily  into  State,  where  demand  made  from  another 
State,  writ  was  properly  denied. 

Who  is  fugitive  from  justice  within  purview  of  interstate  extradition 
laws.    Note,  7  Ann.  Oas.  1077. 

Fugitives  subject  to  extradition.    Note,  51  L.  R.  A.  (N.  8.)  669,  670. 

Miscellaneous.  Cited  in  In  re  Kopel,  148  Fed.  506,  determining  right 
of  State  to  grant  extradition  of  fugitive  from  Porto  Rico. 

188  tJ.  8.  720-726,  47  I..  Ed.  664,  23  Sup.  Ct  843,  UNITED  STATES  ▼. 
OFPICEBS  ft  OBEW  OF  tJ.  &  8.  SiANGROVB  (THE  MANGROVE 
PRIZE  OASES). 

Not  cited. 

188  U.  S.  726-730,  47  L.  Ed.  667,  23  Sup.  Ot.  380,  HOBIE  LIFE  INS.  00. 
V.  FISHER. 

Statute  allowing  attorneys  fees  in  insurance  cases  is  valid. 
Approved  in  Carroll,  v.  Greenwich  Ins.  Co.,  199  U.  S.  411,  50  L.  Ed.  250, 
26  Sup.  Ct.  66,  upholding  Iowa  Code,  §  1754,  making  it  unlawful  for 
insurance  companies  to  combine  as  to  rates  or  amounts  of  eommission, 
allowed  agents  or  manner  of  transacting  business  in  State. 

Verdict  finding  in  effect  that  statements  in  an  application  and  medical 
declaration  by  one  seeking  life  Insoruice  were  true,  held  to  render  imma^ 
terial  a  contention  that  such  statements  in  the  ai^lication  were  warranties. 
Distinguished  in  Eminent  Household  of  Columbian  Woodmen  v.  Prater, 
24  Okl.  219,  220,  20  Ann.  Cas.  287,  23  L.  R.  A.  (N.  S.)  917, 103  Pac.  560, 
561,  holding  policy  void  where  false  statements  as  to  health  in  medical 
declaration  were  warranties. 

Miscellaneous.  Cited  in  State  v.  Fairmont  Creamery  Co.,  153  Iowa. 
713,  42  L.  R.  A.  (N.  S.)  821.  133  N.  W.  900,  to  point  that  statute  pro^ 
hibiting  discrimination  in  prices  paid  in  different  localities  for  country 
produce  is  valid. 

188  XJ.  S.  730-738,  47  L.  Ed.  669,  23  Sup.  Ct.  40,  KIDD  T.  ALABAMA. 

State  statute  taxing  stocks  of  foreign  railroad  cozporatlons  owned  by 
residents  is  not  void  because  no  similar  tax  is  imposed  on  stock  of  domestic 
railroads  or  of  foreign  railroads  doing  business  in  State. 

Approved  in  Darnell  v.  State,  174  Ind.  155, 157,  90  N.  E.  773,  774,  State 
v.  Nelson,  107  Minn.  324, 119  N.  W.  1060,  and  Hawley  v.  City  of  Maiden, 
232  U.  S.  10, 13,  Ann.  Cas.  19160,  842,  58  L.  Ed.  482,  488,  34  Sup.  Ct.  201, 
all  upholding  statute  taxing  stock  owned  by  residents  in  foreign  corpo- 
rations; Darnell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed.  272,  273,  33  Sup.  Ct. 
120,  upholding  statutes  taxing  stock  in  foreign  corporations  except 
national  banks,  and  in  domestic  corporations  whose  property  is  not  ex- 
empt or  taxable  to  corporation  itself;  Liverpool  etc.  Ins.  Co.  v.  Board  of 
Assessors,  221  U.  S.  356,  L.  R.  A.  19150,  903,  55  L.  Ed.  768,  31  Sup.  Ct. 
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550,  holding  premiums  due  from  residents  to  foreign  insurer  were  subject 
to  State  taxation;  Michigan  etc.  R.  R.  Ca  v.  Powers,  201  U.  S.  293,  50 
L.  Ed.  761,  26  Sup.  Ct.  466  (affirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233),  upholding  Michigan  act  of  1901,  authorizing  taxation  of  rail- 
road property  at  average  rate  imx>osed  on  other  property;  Armour  Pack- 
ing Co.  V.  Lacy^  200  U.  S.  235,  50  L.  Ed.  457,  26  Sup.  Ct.  232,  upholding 
North  Carolina  act  taxing  meat-packing  houses  doing  business  in  State 
as  applied  to  foreign  meat  packers;  Union  etc.  Transit  Co.  v.  Kentucky, 
199  U.  S.  205,  50  L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  is  denied  Ken- 
tucky corporation  by  tax  assessed  under  Kentucky  statute  on  its  rolling 
stock  permanently  located  and  used  in  other  States;  Wright  v.  Louisville 
etc.  R.  R.  Co.,  195  U.  S.  219,  222, 49  L.  Ed.  167, 168,  25  Sup.  Ct.  16,  .uphold- 
ing under  Georgia  laws,  tax  on  shares  of  foreign  corporation. held  by  do- 
mestic corporations ;  Central  of  Georgia  Ry.  Co.  v.  Wright,  166  Fed.  159, 
holding  stock  of  foreign  corporation  owned  by  domestic  corporation  was 
taxable  in  State  though  pledged  in  another  State ;  State  v.  Tennessee  etc. 
Ry.  Co.,  188  Ala.  522,  66  South.  180,  holding  moneys  payable  to  foreign  cor- 
poration which  had  established  its  business  in  State,  through  its  general 
offices  in  State  were  subject  to  taxation;  The  State  v.  Alabama  Fuel  & 
Iron  Co.,  188  Ala.  511,  66  South.  176,  upholding  statute  exempting  loans 
secured  by  recorded  lien  on  realty  but  taxing  all  other  solvent  credits; 
City  of  Montgomery  v.  Royal  Exchange  Assur.  Corp.,  5  Ala.  App.  327,  59 
South.  511,  upholding  statute  imposing  different  amounts  of  privilege  tax 
on  foreign  and  domestic  insurance  companies;  Georgia  R.  R.  etc.  Co.  v. 
Wright,  125  Ga.  601,  54  S.  E.  57,  and  Georgia  R.  R.  etc.  Co.  v.  Wright,  124 
Ga.  609,  53  S.  E.  257,  both  determining  right  of  State  to  tax  corporate 
shares;  Commonwealth  v.  Union  etc.  Transit  Co.,  118  Ky.  142,  80  S.  W. 
493,  upholding  Ky.  Stats.  1903,  §  4020,  as  construed  in  taxing  cars  of 
domestic  corporation  outside  of  State,  though  such  cars  are  taxed  by  other 
Stat«  also;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  62,  64, 
Ann.  OaA.  19160,  834,  109  N.  E.  897,  898,  holding  State  could  tax  all 
stock  of  domestic  corporations,  no  matter  where  owned;  Bliss  v.  Bliss, 
221  Mass.  211,  L.  B.  A.  1916A,  889, 109  K.  E.  152,  holding  stock  of  domes- 
tic corporation  owned  by  nonresident  were  subject  to  succession  tax; 
State  V.  Parker  Distilling  Co.,  236  Mo.  291,  139  S.  W.  474,  upholding 
statute  imposing  license  fee  on  manufacturers  and  dealers  in  liquors,  ex- 
cept where  made  from  fruits  grown  in  State;  People  v.  Reardon,  184 
N.  Y.'  451,  112  Am.  St.  Rep.  641,  77  N.  E.  976,  upholding  act  of  1905, 
taxing  transfers  of  corporate  stock;  I.  M.  Darnell  &  Son  v.  City  of 
Memphis,  116  Tenn.  438,  95  S.  W.  819,  upholding  tax  on  logs  brought  in 
from  another  State  for  manufacture,  though  logs  produced  in  State  not 
taxable;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  644,  108  N.  W.  581,  up- 
holding Railroad  Tax  Act  of  1903 ;  Kingsley  v.  Merrill,  122  Wis.  201,  67 
L.  R.  A.  200,  99  N.  W.  1049,  upholding  Rev.  Stats.  1898,  §  1036,  taxing 
debts  due  from  solvent  debtors;  Denver  v.  Hobbs  Estate,  58  Colo.  228, 
229,  144  Pac.  877,  and  Inhabitants  of  City  of  Trenton  v.  Standard  Fire 
Ins.  Co.,  76  N.  J.  L.  81,  68  Atl.  1112,  both  arguendo. 
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Liability  to  taxation  within  State  of  shared  of  stock  of  foreign  cor- 
poration.   Note,  Ann.  Gas.  19160»  829^  834. 

Taxation  of  property  in  two  States  as  double  taxation.  Note^  15 
Ann.  Gas.  895. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  1915G,  944. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A. 
339,  341,  348. 

188  tJ.  8.  784-738,  47  U  Ed.  673,  23  8ap.  01.  450,  FOURTH  KATIONAI. 
BANK  V.  ALBAtJGH. 

The  tendency  is  to  enlarge  admissibility  of  hearsay  where  Justice  would 
otherwise  fail. 

Approved  in  George  Adams  etc.  Co.  v.  South  Omaha  Nat.  Bank,  123 
Fed.  648,  60  C.  C.  A.  579,  holding  where  convincing  evidence  as  copies 
of  records  kept  by  third  person  in  usual  course  of  business  have  been 
admitted  objection  thereto  to  avail  must  be  properly  made  and  presented. 

Declarations  of  assignee,  against  his  interest,  as  to  purpose  for  which 
assignment  was  made  held  admissible  to  show  assignment  was  made  for 
benefit  of  creditors  generally. 

Approved  in  Smith  v.  Goethe,  159  Cal.  637,  Ann.  Oaa.  1912G,  1205, 115 
Pac.  226,  holding  declaration  of  grantor  of  personalty,  made  while  owner, 
admissible  against  successors  of  parties. 

Declarations  or  admissions  of  grantor  of  personalty  made  while 
owner  thereof  as  evidence  against  grantee.  Note,  Ann.  Gas.  1912G, 
1211. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examination. 
Note,  17  Ann.  Gas.  22. 

Miscellaneous.  Cited  in  State  v.  Pugh,  75  Kan.  797,  90  Pac.  243,  to 
point  that  witness  may  be  interrogated  on  cross-examination,  for  purpose 
of  impairing  his  credit,  concerning  his  past  conduct  and  character, 
though  irrelevant  to  principal  controversy. 

188  U.  &  739,  47  I..  Ed.  677,  23  Sup.  Ot.  848,  SWANN  T.  STATE. 

Cited  in  Fay  v.  Crozer,  217  U.  S.  456,  54  L.  Ed.  887,  30  Sup.  Ct.  568, 
King  V.  West  Virginia,  216  U.  S.  94,  54  L.  Ed.  398,  30  Sup.  Ct  225,  State 
V.  King,  64  W.  Va.  606,  608,  63  S.  E.  493,  494. 
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189  tJ.  8.  1-7,  47  L.  Ed.  685,  23  flap.  Ot.  501,  KENNEDY  MININO  fr  MILI*- 
INO  CO.  V.  AEGONAUT  MINING  CO. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  50. 

188  U.  S.  8-26,  47  U  Ed.  689,  28  Snp.  Ot.  521,  KOKOMO  FENCE  MACH. 
CO.  V.  EITSELMAN. 

The  Eitselmaa  patent  No.  356,322,  for  an  Improvement  in  wire  fabric 
machincB,  does  not  embody  pioneer  Invention  in  view  of  prior  patents,  and 
claims  of  patentee  must  be  limited  in  scope  to  actnal  combination  of  essen- 
tial parts  shown,  and  cannot  be  construed  to  covw  other  combinations  of 
elements  of  different  construction  and  arrangement. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210 
U.  S.  414,  52  L,  Ed.  1126,  28  Sup.  Ct.  748,  construing  Liddell  patent  No. 
558,969,  for  improvement  in  paper-bag  machines;  Eaid  v.  Twohy  Bros. 
Co.,  230  Fed.  447,  patent  for  chock  attachment  on  log  cars  held  to  be  for 
improvements  only  and  limited  to  precise  device  shown;  Ventilated 
Cushion  &  Spring  Co.  v.  D'Arcy,  229  Fed.  405,  patent  for  spring  cushion 
for  automobiles  held  limited  by  prior  art ;  Atlas  Portland  Cement  Co.  v. 
Sandusky  Portland  Cement  Co.,  196  Fed.  398,  116  C.  C.  A.  207,  patent 
for  apparatus  for  burning  coal  to  make  cement  clinker  in  rotary  furnace 
held  limited  by  prior  art,  and  not  infringed ;  Herman  v.  Youngstown  Car 
Mfg.  Co.,  191  Fed.  586,  112  C.  C.  A.  185,  holding  apparatus  for  making 
blue-prints  showed  no  invention  in  view  of  prior  art ;  Johnson  v.  Johnson, 

190  Fed.  26,  holding  where  both  are  for  improvements,  narrowly  con- 
strued, did  not  infringe;  Autopiano  Co.  v.  Amphion  Piano  Player  Co., 
186  Fed.  165,  108  C.  C.  A.  291,  holding  web-guiding  device  for  player 
piano  was  for  improvement,  and,  as  limited  by  prior  patent,  not  in- 
fringed; American  Stoker  Co.  v.  Underfeed  Stoker  Co.,  182  Fed.  651,^ 
holding  patent  for  underfeed  fui-nace  was  for  improvement,  and  as* 
limited,  not  infringed;  Juengst  v.  Gullberg,  171  Fed.  432,  patent  for 
signature-gathering  machine  held  to  be  for  improvement,  and  as  limited; 

(1293) 
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not  infringed ;  Sharp  v.  Bellinger,  168  Fed.  303,  patent  for  fire  escape  held 
to  be  for  improvement,  and  as  limited,  not  infringed;  L.  J.  Mueller  Fur- 
nace Co.  V.  Groeschel,  166  Fed.  919,  apparatus  for  storing  acetylene  gas 
held  not  anticipated,  to  disclose  invention,  and  entitled  to  fair  range  of 
equivalents;  Bradley  v.  Eccles,  165  Fed.  449,  patent  for  thill  coupling 
held  to  be  for  improvement,  and  as  limited,  not  infringed;  H.  Mueller 
Mfg.  Co.  V.  A.  Y.  McDonaly  etc.  Mfg.  Co.,  164  Fed.  993,  patent  for  stop 
and  wastecoek  held  to  be  for  improvements,  and  as  construed,  void  for 
anticipation;  Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed.  155,  156, 
89  C.  C.  A.  172,  holding  patent  for  match  boxing  machine  not  infringed 
by  another  aceomplishing  same  results  by  different  means  not  containing 
all  fAemeais  of  claims  of  former  or  their  equivalents ;  Dey  Time  Register 
Co.  V.  Syracuse  Time-Recorder  Co.,  161  Fed.  Ill,  88  C.  C.  A.  275,  patent 
for  workman's  time  recorder  held  to  be  for  improvement,  and  as  limited, 
not  infringed;  Corser  v.  Sweet,  157  Fed.  767,  patent  for  overall  buckle 
held  void  for  lack  of  invention ;  Westinghouse  Electric  etc.  Co.  v.  Condit 
Elec.  Mfg.  Co.,  159  Fed.  150,  construing  Wright  &  Aalborg  patent  No. 
633,772,  for  automatic  circuit-breaker;  St.  Louis  Street  Flushing  Mach. 
Co.  V.  American  Street  Flushing  Mach.  Co.,  156  Fed.  580,  84  C.  C.  A.  340, 
patent  for  street  flushing  cart  held  to  be  for  improvement,  and  as  limited, 
to  be  infringed;  Heywood  Bros.  etc.  Co.  v.  Syracuse  R.  T.  Ry.  Co.,  152 
Fed.  462,  patent  for  car  seat  having  reversible  back  held  to  disclose  nov< 
elty  and  to  be  entitled  to  broad  range  of  equivalents;  Cameron  Septic 
Tank  Co.  v.  Saratoga  Springs,  151  Fed.  264,  patent  for  process  for  treat- 
ing sewage  held  to  disclose  no  invention;  American  Sulphite  Pulp  Co.  v. 
De  Grasse  Paper  Co.,  151  Fed.  59,  patent  for  improvement  for  wood  pulp 
digester,  as  limited,  held  not  infringed;  Kenney  Mfg.  Co.  v.  J.  L.  Mott 
Iron  Wks.,  137  Fed.  434,  Kenney  patent  No,  566,770,  for  improvement  in 
water-closet  cisterns  narrowly  construed  in  view  of  prior  art;  Greene  v. 
Buckley,  135  Fed.  531,  68  C.  C.  A.  70,  construing  Buckley  patent  No. 
590,297,  for  force-feed  lubricator;  Rich  v.  Baldwin,  133  Fed.  924,  66 
C.  C.  A.  464,  construing  Rich  patent  No.  548,394,  for  saw-stretching 
machine;  Milwaukee  Carv.  Co.  v.  Brunswick  etc.  Co.,  126  Fed.  185,  61 
C.  C.  A.  175,  holding  Smith  and  Post  patent  No.  443,802,  for  carving 
machine  as  limited  by  claims,  is  not  infringed  by  prior  Lochman  patent 
No.  571,535 ;  Wisconsin  Compressed  Air  House  Cleaning  Co.  v.  American 
etc.  Cleaning  Co.,  125  Fed.  769,  60  C.  C.  A.  529,  holding  Nation  patent 
No.  521,174,  for  duster  for  cleaning  goods  with  nap  surface,  not  a  pri- 
mary invention. 

There  is  a  presumption  from  the  grant  of  separate  letters  patent  for 
two  improvements  on  a  prior  art  that  there  is  a  substantial  dliference  be- 
tween the  InTentions. 

Approved  in  Monash-Tounker  Co.  v.  Van  Auken,  199  Fed.  132,  117 
C.  C.  A.  605,  patent  for  improvement  in  radiator  valves  held  valid  but 
limited  by  prior  art;  (General  Electric  Co.  v.  Allis-Chalmers  Co.,  197  Fed. 
561,  patent  for  electric  transformer  held  valid  and  limited  by  prior  i)at- 
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ent ;  Simplex  Elec.  Heating  Co.  v.  Leonard,  180  Fed.  766,  upholding  pat- 
ent for  improvement  in  eleetrie  insnlators,  as  limited  by  prior  patent; 
Beckwith  v.  Malleable  Iron  Range  Co.,  174  Fed.  1012,  holding  that  fact 
that  applications  for  two  patents  were  nnder  consideration  at  same  time 
was  evidence  that  they  were  not  for  same  invention;  American  Ghrass 
Twine  Co.  v.  Choate,  159  Fed.  430,  86  C.  C.  A.  409,  patent  for  automatic 
feeder  for  twine  making  machines  held  to  be  for  adaptation  of  old  ele- 
ments, and  as  limited,  not  infringed;  Felt  etc.  Mfg.  Co.  v.  Mechanical 
Accountant  Co.,  129  Fed.  386,  denying  preliminary  injunction  against 
infringement  of  Felt  patent  No.  371,496,  for  improvement  in  adding 
machines,  where  there  are  serious  doubts  as  to  validity  and  scope  of 
claims;  Wisconsin  Compressed  Air  House  Cleaning  Co.  v.  American  etc. 
Cleaning  Co.,  125  Fed.  767,  60  C.  C.  A.  529,  holding  Nation  patent  No. 
521^74,  for  duster,  not  infringed  by  Thuiman  renovator;  Milwaukee 
Carving  Co.  v,  Brunswick-Balke-Collender  Co.,  126  Fed.  183,  61  C.  C.  A. 
175,  holding  valid  Smith  and  Post  patent  No.  443,802,  for  carving  ma- 
chine, covering  combination  of  old  elements. 

Distinguished  in  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  75  C.  C.  A.  88,  Tremaine  &  Paine  patent  No.  552,796,  for  improve- 
ments in  mechanical  musical  instruments  using  perforated  sheets,  is  in- 
fringed by  device  of  Fleming  patent  No.  659,442. 

Identity  of  means  and  of  operation  must  combine  with  identity  of 
result  to  constitute  Infringement. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co.,  198 
U.  S.  414,  49  L.  Ed.  1107,  25  Sup.  Ct.  697,  Sulton  patent  No.  383,258,  for 
improvement  in  fur-plucking  machine,  not  infringed  by  machine  substi- 
tuting movable  bar  for  fixed  stretcher  bar;  McCaslin  v.  Link  Belt  Ma- 
chine Co.,  139  Fed.  399,  McCaslin  patent  No.  503,870,  for  endless  chain 
conveyor,  strictly  construed  and  not  infringed;  McKenzie  Furnace  Co.  v. 
Green  Eng.  Co.,  138  Fed.  832,  71  C.  C.  A.  196,  holding  void  Green  & 
Gent  patent  No.  676,606,  for  improvement  in  fire  arches  for  furnaces; 
Brown  v.  Crane  Co.,  133  Fed.  237,  66  C.  C.  A.  676,  Grant  patent  No. 
513,998,  for  core-making  machine  is  void  for  anticipation ;  S.  A.  Cook  & 
Co.  V.  Haywood  Bros.  &  Wakefield  Co.,  131  Fed.  762,  Bowen  patent  No. 
667^62,  for  ratchet  device  for  furniture  art  infringed  by  device  of  Lup- 
pino  reissue  No.  11,919;  Comptograph  Co.  v.  Mechanical  Accountant  Co., 
129  Fed.  396,  denying  preliminary  injunction  against  infringement  of 
Felt  patent  No.  465,255,  for  improvement  in  recording  computing  ma- 
chines where  validity  of  claims  and  infringement  not  clearly  proven; 
United  States  Envelope  Co.  v.  Sherman  Envelope  Co.,  122  Fed.  466,  58 
C.  C.  A.  624,  holding  Heywood  patent  No.  420,792,  for  improvements  in 
machines  for  making  envelopes,  not  infringed  by  Sherman  patents  Nos. 
648,674  and  672,919. 
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189  tJ.  8.  25-35,  47  li.  Ed.  607,  23  Sup.  Ct.  532,  HENNESST  V.  BICHABO- 
SON  DBtJG  CO. 

Where  tbe  question  of  jurisdiction  is  certified  by  Suinrenie  Court  under 
section  5  of  the  Judiciary  Act  of  1891,  nothing  Imt  that  question  will  bo 
considered. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  31,  52  L.  Ed. 
668,  28  Sup.  Ct.  328,  following  rule. 

Complainants'  description  of  themselves  in  bill  against  citizen  of  State 
as  "of  Cognac  in  France,  and  citizens  of  the  Bepnblic  of  France,"  is  suffi- 
cient to  bring  suit  within  provisions  of  section  5  of  Judiciary  Act  of  1891, 
conferring  original  Jurisdiction  on  Circuit  Court. 

Approved  in  C.  H.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  283,  51 
L.  Ed.  184,  27  Sup.  Ct.  102,  holding  declaration  that  plaintiff  was  residcMit 
of  State  but  citizen  of  foreig^n  country  under  monarchical  government 
was  sufficient;  Mahoning  Valley  Ry.  Co.  v.  O'Hara,  196  Fed.  947,  116 
C.  C.  A.  495,  holding  allegation  that  plaintiff  was  citizen  of  Ireland  suffi- 
ciently alleged  alienage;  dissenting  opinion  in  McComb  v.  Fourth  Judi- 
cial District,  36  Nev.  441,  136  Pac.  572,  majority  holding  right  to  object 
to  grand  juror  on  ground  that  he  was  an  alien  was  waived  when  not 
taken  by  challenge. 

189  U.  &  35,  47  I«.  Ed.  698,  23  Sup.  Ct  534,  HENNESSY  V.  MOISB. 
Not  Cited. 

189  U.  a  36-56,  47  L.  Ed.  698,  23  Sup.  Ct.  599,  SIBWAN  V.  MUBFHT. 

The  administration  of  the  public  lands  is  vested  in  the  Iiand  Depart- 
ment, and  its  power  in  that  regard,  cannot  be  divested  by  the  fraudulent 
action  of  a  subordinate  officer  outside  his  authority  and  in  violation  of 
law.  The  courts  cannot  correct  or  make  surveys,  the  Law  Department  be- 
ing charged  with  the  primary  duty  of  determining  what  public  lands  are 
subject  to  survey  and  disposaL 

Approved  in  Producera  Oil  Co.  v.  Hanson,  238  U.  S.  338,  59  I*.  Ed. 
1336,  36  Sup.  Ct.  755,  holding  where  survey  of  improved  lands  made  at 
request  of  occupant  to  whom  they  were  afterwards  patented,  the  g^ant 
specifying  acreage,  the  patent  conferred  no  riparian  rights  though  one 
line  was  meander  line;  Security  Land  etc.  Co.  v.  Bums,  193  U.  S.  188, 
48  L.  Ed.  674,  24  Sup.  Ct.  425,  courses  and  distances  set  forth  in  official 
plat  showing  alleged  meander  line  of  lake  as  one  boundary  control  as 
against  actual  boundary  of  lake  where  survey  fraudulent  and  lake  never 
within  half  mile  of  point  indicated  on  plat ;  United  States  v.  Lee  Wilson 
&  Co.,  214  Fed.  637,  holding  patent  to  State  of  township  designating 
acreage  did  not  convey  unsurveyed  lands  designated  on  plats  as  lakes, 
though  erroneously  not  included  in  stated  acreage;  Hange  v.  Walton,  72 
Wash.  559, 131  Pac.  250,  holding  owner  of  government  lot  who  purchased 
abutting  shore  land  from  State  took  to  high-water  mark,  but  not  title  to 
island,  connected  with  his  shore  line  in  dry  season;  Qauthier  v.  Morrison, 
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62  Wash.  578,  114  Pac.  503,  holding  State  court  had  no  jurisdiction  to 
grant  relief  to  one  alleging  he  had  settled  on  lands  subject  to  homestead, 
but  designated  as  lake  by  fraud  or  mistake  in  survey,  and  wrongfully 
occupied  by  defendant;  Columbia  Canal  Co.  v.  Benham,  47  Wash.  251, 
126  Am.  St  Bep.  901,  91  Pac.  962,  holding  State  court  could  not  enjoin 
defendant  from  proceeding  to  obtain  title  to  public  lands,  and  to  require 
him  to  file  relinquishment  of  his  claims;  dissenting  opinion  in  Lattig  ▼. 
Scott,  17  Idaho,  533,  107  Pac.  58,  majority  holding  patentees  of  land 
bounded  by  meanders,  took  title  to  island  extending  along  course  of 
stream  and  between  meander  line  and  thread  of  stream. 

Courts  cannot,  at  Instance  of  those  claiming  to  be  owners,  enjoin  I»and 
Department  from  surveying  lands  lying  "between  alleged  meander  line  and 
actnal  waters  of  lake  claimed  by  Department  to  be  onsuryeyed  public  lands. 

Approved  in  Murphy  v.  Tanner,  176  Fed.  542,  100  C.  C.  A.  125,  hold- 
ing in  ejectment  by  patentee  against  homestead  claimant  latter  could  not 
attack  correctness  of  government  survey ;  Southern  Pac.  R.  Co.  v.  Arnold, 
162  Cal.  732,  124  Pac.  832,  holding  where  indemnity  selection  was  im- 
properly rejected  by  Secretary  of  Interior  railroad  was  obliged  to  await 
patent  and  then  sue  to  hold  patentee  as  trustee. 

Distinguished  in  Whitaker  v.  McBride,  197  U.  S.  514,  49  L.  Ed.  861, 
25  Sup.  Ct.  530,  patentee  who  is  riparian  owner  owns  to  center  of  chan- 
nel as  against  homesteader  of  unsurveyed  island  in  river,  where  omission 
to  survey  not  due  to  mistake  or  fraud. 

Miscellaneous.  Cited  in  Security  Land  etc.  Co.  v.  Bums,  193  tJ.  S.  181, 
48  L.  Ed.  672,  24  Sup.  Ct.  425,  referring  to  plat ;  Cloquet  Lumber  Co.  v. 
Bums,  207  Fed.  41, 124  C.  C.  A.  600,  for  history  of  litigation. 

189  tJ.  8.  67-64,  47  L.  Ed.  706,  23  Sup.  Ot  562»  BBUJi  T.  PEOHHAM 
MOTOR,  TRUCK  fr  WHEEL  00. 

Not  cited. 

189  U.  8.  64-71,  47  I>.  Ed.  709,  23  Sup.  Ct.  579,  TENNESSEE  ▼.  CONDON. 

Writ  of  error  t^om  State  court  In  action  of  usorpation  of  oi&ce  on  rela- 
tion of  persons  superseded  tlierein  by  statute  alleged  void  will  be  dismissed 
when  teims  of  oi&ce  of  all  parties  have  expired. 

Approved  in  Security  etc.  Ins.  Co.  v.  Prewitt,  200  U.  S.  450,  60  L.  Ed. 
649,  26  Sup.  Ct.  314,  dismissing  writ  of  error  to  review  State  judgment 
refusing  to  cancel  revocation  of  annual  permit  to  do  business  in  State, 
where  permit  itself  had  lapsed;  Jones  v.  Montague,  194  U.  S.  152,  48 
L.  Ed.  916,  24  Sup.  Ct.  611,  dismissal  of  prohibition  to  prevent  canvass 
of  votes  at  congressional  election  not  reviewable  after  canvass  made  and 
certificate  holders  seated;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  441,  47  L.  Ed.  894,  23  Sup.  Ct.  672,  upholding  ordinance  of  board 
of  supervisors,  fixing  water  rates,  passed  pursuant  to  Cal.  Stats.,  March 
12,  1885 ;  Southern  Pac.  Co.  v.  Eshehnan,  227  Fed.  932,  dismissing  suit 
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to  restrain  railroad  commission  from  preventing  complainant  from 
creating  debt,  when  permit  given  pending  suit;  Keely  v.  Ophir  Hill  etc. 
Min.  Co.,  169  Fed.  605,  96  C.  C.  A.  99,  decision  in  suit  at  law  to  recover 
for  ore  removed  from  mining  claim  held  res  adjudicata  in  pending  equity 
suit  to  quiet  title;  Young  v.  Boles,  92  Ark.  244, 122  S.  W.  497,  dismissing 
appeal  in  election  contest  where  contest  settled  by  Senate ;  United  States 
V.  President  etc.  of  Georgetown  College,  28  App.  D.  C.  91,  dismissing 
apx)eal  from  mandamus  to  compel  admission  of  relator  to'  college  when 
college  year  had  ended ;  Princeton  Coal  etc.  Co.  v.  Gilmore,  170  Ind.  370, 
83  N.  E.  502,  dismissing  appeal  from  judgment  in  favor  of  stockholders 
on  behalf  of  corporation  against  certain  directors  where  judgment  re- 
leased by  all  stockholders  and  directors;  Territory  ex  rel.  Hubbell  v. 
Dame,  13  N.  M.  478,  85  Pac  475,  dismissing  appeal  in  suit  by  de  facto 
officer  to  protect  possession  of  office  where  he  surrendered  possession; 
San  Joaquin  etc.  Irr.  Co.  v.  County  of  Stanislaus,  155  Cal.  27,  99  Pac. 
368,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  R.  A.  621. 

189  U.  a  71-76,  47  L.  Ed.  712,  28  Sap.  Ct.  60i,  UHIOK  fr  VLANTEBB* 
BANK  T. 


Decree  of  Olrcnlt  Court  of  Avpeals  aiBxmlng  Judgment  of  Glrcuit  Oovrt 
wbere  latter's  jurisdiction  depended  solely  on  ground  tbat  case  arose  under 
Constltation  wlU  on  appeal  to  Supreme  Court  be  reversed  for  lack  of  Juris- 
diction in  Circuit  Court  of  Appeals  to  review  Judgment. 

Approved  in  Carolina  Glass  Co.  v.  South  Carolina,  240  U.  S.  318,  60 
L.  Ed.  664,  36  Sup.  Ct.  298,  Four  Hundred  &  Forty-Three  Cans  of  Frozen 
Egg  Product  V.  United  States,  226  U.  S.  184,  57  L.  Ed.  180,  33  Sup.  Ct. 
50,  and  Berlin  Iron  Bridge  Co.  v.  Brennan,  194  U.  S.  630,  48  L.  Ed.  1158, 
24  Sup.  Ct.  858,  all  following  rule;  City  of  Paducah  v.  East  Tennessee 
Tel.  Co.,  182  Fed.  625, 106  C.  C.  A.  333,  and  Railroad  Commission  v.  Mor- 
gan's etc.  R.  &  S.  S.  Co.,  195  Fed,  67,  115  C.  C.  A.  127,  both  dismissing 
appeal  from  Circuit  Court  where  jurisdiction  given  solely  by  reason  of 
constitutional  question;  Harris  v.  Rosenberger,  145  Fed.  451,  18  L.  R.  A. 
(N.  S.)  762,  76  C.  C.  A.  225,  upholding  Circuit  Court  of  Appeals  juris- 
diction over  apx>eal  in  suit  involving  validity  and  construction  of  act  of 
Congress;  Htibbard  v.  Worcester  Art  Museum,  196  Fed.  873, 116  C.  C.  A. 
433,  arguendo. 

United  States  courts  accord  Tennesaee  Judgment  same  elllcaey  aa  pos- 
sessed in  State  where  rendered. 

Approved  in  dissenting  opinion  in  Deposit  Bank  v.  Frankfort,  191  U.  S. 
523,  524,  48  L.  Ed.  285,  24  Sup.  Ct  163,  majority  holding  final  decree 
of  Federal  court  enjoining  collection  of  taxes,  based  upon  similar  judg- 
ment  of  State  court  as  res  judicata,  is  binding  on  State  court. 

Distinguished  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  517,  48  L.  Ed. 
283,  24  Sup.  Ct.  160,  holding  final  decree  of  Federal  court  based  upon 
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effect  as  Tes  judicata  of  similar  judgment  of  State  court  enjoining  col- 
lection of  taxes  is  binding  on  State  court. 

Judgmant  of  State  court  sostainlng  axemi^on  Claimed  liy  iNmk  under 
charter  ftom  tax  on  capital  stock  whicli  was  res  adjudlcata  only  as  to  identi- 
cal taxes  litigated,  lias  no  greater  effect  in  Federal  court. 

Approved  in  Wright  v.  Georgia  R.  R.  ^  Banking  Co.,  216  U.  S.*  429, 
54  L.  Ed.  555,  30  Sup.  Ct.  242,  following  rule;  Covington  v.  First  Nat. 
Bank,  198  U.  S.  109,  49  L.  Ed.  968,  25  Sup.  Ct.  562,  State  decree  that 
bank  has  contract  exemption  from  taxation  on  capital  stock  is  not  res 
adjudicata  in  Federal  courts  as  to  taxes  for  other  years,  where  under 
State  laws  decree  for  taxes  for  one  year  and  not  estoppel  as  to  taxes  for 
other  years;  Canton-Hughes  Pump  Co.  v.  Llera,  205  Fed.  212,  123 
C.  C.  A.  397,  holding  where  part  of  demand  only  could  be  and  was  re- 
covered on  counterclaim  in  New  York  court,  suit  lay  for  balance  in  court 
of  another  State;  Smith  v.  Mosier,  169  Fed.  447,  applying  rule  to  judg- 
ment of  dismissal  on  interpleader;  First  Nat.  Bank  v.  Covington,  129 
Fed.  803,  acceptance  by  national  bank  of  Ky.  Stats.  1885-^6,  p.  140,  did 
not  exempt  it  from  taxes  under  Acts  of  1900,  p.  65. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be' 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  435. 

Effect  of  State  Judgmant  as  xes  adjudicata  Is  local  question. 
Approved  in  Carson  v.  Three  States  Lumber  Co.,  149  Fed.  382,  79 
C.  C.  A.  197,  decision  of  State  court  contained  in  opinion  but  not  in 
decree  held  to  be  res  adjudicata  where  within  issues  tendered  by  bill. 

189  U.  S.  7&-78,  47  L.  Ed.  715,  28  Sup.  Ot  610,  MEZiaAN  OENTBAI.  BAIL- 
WAY  CO.  ▼.  BX7THIE. 

Under  section  964,  Bevlsed  Statutes,  tiial  court  has  power  to  permit  a 
plaintiff  to  amend  his  petition  by  inserting  aUegaticm  of  citizenship  after 
▼erdict  and  judgment. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Qilliland,  193  Fed.  610,  113 
C.  C.  A.  476,  and  McEldowney  v.  Card,  193  Fed.  483,  484,  485,  both  fol- 
lowing rule;  In  re  Griggs,  233  Fed.  246,  holding  under  facts  court  had 
power  to  vacate  stipulation  dismissing  execution  joined  as  individuals; 
Manitowoc  Malting  Co.  v.  Fuechtwanger,  169  Fed.  988,  holding  ad 
damnum  clause  in  complaint  could  be  amended  after  trial  to  allege  dam- 
age equal  to  verdict ;  West  Virginia  etc.  R.  Co.  v.  United  States,  134  Fed. 
203,  67  C.  C.  A.  220,  upholding  amendment  of  alternative  writ  of  man- 
damus to  conform  to  facts  found;  Chicago  etc  Ry.  Co.  v.  Stephens,  218 
Fed.  540, 134  C.  C.  A.  263,  arguendo. 

Complaint  alleging  that  plaintiff  is  a  resident  merely  In  district,  while 
defendant  is  citizen  of  another  State,  does  not  show  diversity  of  citlsen- 
ship  to  give  Federal  Jurisdiction. 
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Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  382,  48 
L.  Ed.  1030,  24  Sup.  Ct.  696,  following  rule;  Parker  Washington  Co.  v. 
Cramer,  201  Fed.  880,  120  C.  C.  A.  216,  holding  allegation  that  corpora- 
tion is  "citizen"  of  State  was  not  basis  for  Federal  jurisdiction;  New- 
comb  V.  Burbank,  181  Fed.  335,  336, 104  C.  C.  A.  164,  holding  jurisdiction 
not  shown  where  residence  or  citizenship  of  defendants  not  alleged;  Kan- 
sas City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  16,  66  C.  C.  A.  163,  removal 
petition  not  alleging  plaintiff's  citizenship  is  insufficient  though  petition 
in  State  court  alleges  him  to  be  resident  of  State  where  action  brought. 

Distinguished  in  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  401, 
115  C.  C.  A.  288,  holding  on  entire  record  jurisdiction  over  nonresident 
domestic  corporation  to  enter  default  judgment  was  shown. 

189  X7.  8.  78-83,  47  L.  Ed.  717,  23  Sup.  Ot.  649,  JAQX7ITH  ▼.  AIJ>EN. 

A  payment  of  money  Is  a  transfer  of  property  for  purposes  of  prefer- 
ence. 

Approved  in  New  York  County  Bank  v.  Massey,  192  U.  S.  148,  48  L.  Ed. 
384,  24  Sup.  Ct.  202,  holding  deposit  of  money  by  insolvent  subject  to 
check  is  not  a  transfer  of  property  amounting  to  a  preference  within 
Bankruptcy  Act  of  1898;  B.  Lowenstein  &  Bros.  v.  Thomas,  128  Fed. 
1018,  62  C.  C.  A.  679,  reversing  District  Court  and  remanding  with  in- 
structions to  allow  certain  claims. 

Payments  on  mnning  account  for  goods  sold  after  Insolvency  and  re- 
ceived in  regular  course  of  business  without  intention  to  secure  preference 
are  not  preferences  wliidi  must  be  surrendered  before  proving  claim  against 
bankrupt's  estate,  tliougb  made  within  four  months  of  adjudication. 

Approved  in  Yaple  v.  Dahl-Milliken  Grocery  Co.,  193  U.  S.  527,  48 
L.  Ed.  776,  24  Sup.  Ct.  552,  following  rule;  Greey  v.  Dockendorff,  231 
U.  S.  516,  58  L.  Ed.  343,  34  Sup.  Ct.  166,  holding  where  goods  came  into 
bankrupt's  hands  only  by  giving  lien  to  one  advancing  money  to  obtain 
them,  before  knowledge  of  insolvency,  general  creditors  could  not  defeat 
lien;  Joseph  Wild  &  Co.  v.  Provident  Life  etc.  Co.,  214  U.  S.  296,  5» 
L.  Ed.  1004,  29  Sup.  Ct.  614,  holding  payments  to  creditor  having  open 
account  for  goods  sold  without  knowledge  of  insolvency  within  four 
months  of  bankruptcy,  were  not  preferences  which  must  be  surrendered 
before  proving  claims ;  In  re  Farmers'  Store  &  Supply  Co.,  214  Fed.  506^ 
holding  payments  on  account  for  goods  sold  within  four  month  period 
by  creditors,  furnishing  goods  under  plan  to  save  business  were  not  pre- 
ferences; In  re  Cotton  Manufacturers'  Sales  Co.,  209  Fed.  644,  holding, 
under  facts,  assignment  of  accounts  to  bank  for  advances  to  oany  on 
business  did  not  amount  to  preferences;  In  re  Peacock,  178  Fed.  862, 
holding  where  creditors  received  shipment  of  cotton  and  made  advances 
without  knowledge  of  consignor's  insolvency,  excess  of  value  of  ship- 
ment over  advancement  was  not  preferential  payment;  McDonald  v. 
Clearwater  Shortline  Ry.  Co.,  164  Fed.  1013,  holding  under  evidence, 
assignment  of  debt  due  to  bank  for  security  for  overdrafts,  was  not 
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preference;  Mills  v.  J.  H.  Fisher  &  Co.,  159  Fed!  900, 16  L.  R.  A.  (N.  S.) 
656,  87  C.  C.  A.  77,  holding  it  not  act  of  bankruptcy  of  partnership  for 
one  partner  out  of  his  own  estate  to  prefer  firm  creditor;  In  re  Watkin- 
son,  146  Fed.  143,  increase  of  bankrupt's  estate  as  result  of  transactions 
between  bankrupt  and  creditor  within  four  months  of  bankruptcy,  where 
last  transaction  was  payment  on  account  of  debt,  does  not  relieve  creditor 
from  surrendering  last  payment  as  preference;  Tomlinson  v.  Bank  of 
Lexington,  145  Fed.  827,  76  C.  C.  A.  400,  no  preference  given  bank  where 
custom  allowed  to  overdraw  on  agreement  that  subsequent  deposits  to 
be  applied  to  over  draft;  In  re  Watkinson,  142  Fed.  783,  where  creditor 
extended  new  credits  to  insolvent  without  knowledge  of  insolvency,  debtor 
having  settled  prior  accoimt  by  unmatured  note,  payment  of  note  after 
last  credit  is  not  preference;  In  re  George  M.  Hill  Co.,  130  Fed.  319,  66 
L.  R.  A.  68,  64  C.  C.  A.  561,  determining  whether  payments  on  notes 
were  preferences  by  net  result  of  transactions;  Nisbet  v.  Sigel-Campion 
Live  Stock  Commission  Co.,  21  Colo.  App.  527,  123  Pac.  120,  holding 
factor's  claim  for  reimbursement  from  proceeds  of  consignment  made 
within  four  months  for  advances  and  expenses  did  not  make  lien  creditor 
seeking  preference;  Chisholm  v.  First  Nat.  Bank,  269  111.  114,  109  N.  E. . 
658,  holding  deposits  of  proceeds  of  sales  of  property  with  bank  to  cover 
current  overdraft,  was  not  voidable  preference,  but  application  of  deposit 
to  pay  note  due  bank  was  voidable ;  West  v.  Bank  of  Lahoma,  16  Okl.  333, 
85  Pao.  470,  where  insolvent  borrows  from  bank  on  his  note  and  deposits 
amount  subject  to  cheek,  bank  may,  before  depositor  is  declared  bank- 
rupt, credit  amount  of  deposit  on  debt  due  bank. 

Distinguished  in  Joseph  Wild  &  Co,  v.  Provident  life  etc.  Co.,  153 
Fed. '563,  82  C.  C.  A.  516,  holding  where  new  sales  did  not  succeed  pay- 
ments, payment  on  running  account  was  preference. 

189  U.  8.  84-86,  47  L.  XSd.  720,  23  Snp.  Ot.  624,  IS  BE  KE7. 

Mandamus  caanot  be  used  to  perform  office  of  writ  ot  error  on  appeal. 

Approved  in  Moore  v.  United  States,  33  App.  D.  C.  602,  and  Ex  parte 
Williamson,  17  N.  M.  286,  127  Pac.  24,  both  following  rule;  Speckert  v. 
Ray,  166  Ky.  629, 179  S.  W.  594,  holding  mandamus  did  not  lie  to  compel 
circuit  judge,  who  had  exercised  discretion  and  made  findings  on  motion* 
to  quash  service  of  summons,  to  decide  otherwise.  ' 

Distinguished  in  Crocker  v.  Justices  of  Superior  Court,  208  Mass.  164, 
21  Ann.  Gas.  1061,  94  N.  E.  370,  holding  mandamus  lay  to  compel  con- 
sideration of  motion  for  change  of  venue  on  ground  of  prejudice,  where 
trial  court  held  it  had  no  jurisdiction. 

189  XT.  8.  86-102,  47  L.  Ed.  721,  23  Sup.  Ot.  611,  YAMATA7A  ▼.  FISHER 
(THE  JAPANESE  noaORANT  CASE). 

Federal  courts  will  not  Intervene  by  habeas  corpus  to  prevent  deporta- 
tion by  executive  officers  of  alien  within  excluded  clam,  where  alien  had 
notice,  thougli  informal,  of  proceeding  to  determine  whether  she  was  legally 
in  United  States,  and  was  not  denied  opportunity  to  be  heanL 
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Approved  in  BHling  v.  Sitner,  228  Fed.  317,  holding  aKen  excluded  by 
board  of  special  inquiry,  released  by  mistake,  and  subsequently  arrested, 
was  entitled  to  hearing  before  he  could  be  deported ;  Ex  parte  Wong  Yee 
Toon,  227  Fed.  252,  holding  Chinese  could  not  be  deported  without  hear- 
ing; Whitfield  V.  Hanges,  222  Fed.  748, 138  C.  C.  A.  199,  holding  habeas 
corpus  lay  to  relieve  alien  about  to  be  deported  without  hearing;  Sire 
V.  Berkshire,  185  Fed.  970,  In  re  Jem  Yuen,  188  Fed.  354,  United  States 
V.  Williams,  190  Fed.  687,  Prentis  v.  Sen  Leung,  203  Fed.  27, 121  C.  C.  A. 
389,  Ex  parte  Garcia,  205  Fed.  58,  Ex  parte  Moola  Singh,  207  Fed.  782, 
Ex  parte  Young,  211  Fed.  372,  and  Ex  parte  Hidekuni  Iwata,  219  Fed. 
612,  all  holding  on  habeas  corpus  that  alien  ordered  deported  had  fair 
hearing;  Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  holding  identity  of  al- 
leged fugitive  in  extradition  was  open  to  review  on  habeas  corpus;  Ex 
parte  Petkos,  212  Fed.  277,  holding  on  habeas  corpus,  alien  ordered  de- 
ported was  denied  fair  hearing;  Lim  Jew  v.  United  States,  196  Fed.  740, 
116  C.  C.  A.  364,  holding  decision  admitting  Chinese  on  ground  that  he 
was  a  native  was  not  res  adjudicata  in  proceeding  to  de^rt  him  as  being 
unlawfully  within  United  States;  Siniscalchi  v.  Thomas,  195  Fed.  705, 
115  C.  C.  A.  501,  holding  charge  against  alien  in  deportation  proceedings 
not  open  to  technical  objections  where  he  knew  purpose  of  hearing; 
Prentis  v.  Di  Giacomo,  192  Fed.  468,  469, 112  C.  C.  A.  605,  holding  alien 
ordered  deported  had  fair  hearing;  Davies  v.  Manolis,  179  Fed.  821,  103 
C.  C.  A.  310,  holding  where  alien  charged  under  White  Slave  Act  and 
^evidence  showed  he  had  entered  prior  to  its  enactment,  he  could  not  be 
^  deported  for  violation  not  charged,  of  earlier  statute ;  Stretton  v.  Rudy, 
176  Fed.  730, 101  C.  C.  A.  223,  deportation  order  upheld  on  habeas  cor- 
pus; Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  799,  holding  void  order  of 
Postmaster-general  excluding  publication  as  second-class  matter  where 
made  without  hearing  required;  Hopkins  v.  Fachant,  130  Fed.  841,  842, 
65  C.  C.  A.  1,  applying  rule  under  Alien  Immigrant  Act  of  1903,  where 
alien  has  already  entered;  dissenting  opinion  in  United  States  v.  Sing 
Tuck,  194  U.  S.  180,  48  L.  Ed.  926,  24  Sup.  Ct.  621,  majority  holding 
habeas  corpus  wOl  not  lie  to  review  refusal  of  right  of  entry  of  Chines«> 
alleging  citizenship  until  after  decision  of  Secretary  of  Commerce  on 
appeal  from  decision  of  immigration  ofi&cials. 

Hearing  and  trial  are  not  necessary  to  due  process. 
Approved  in  United  States  v.  Ju  Toy,  198  U.  S.  263,  49  L.  Ed.  1044, 
25  Sup.  Ct.  644,  upholding  act  of  1894,  making  departmental  decision  on 
right  of  Chinese  to  enter  conclusive  on  habeas  corpus;  Wong  Sang  v. 
United  States,  144  Fed.  970,  75  C.  C.  A.  383,  decision  of  immigration 
officials  denying  right  of  Chinese  to  enter  not  reviewable  by  habeas  corpus 
sued  out  by  resident  who  asserts  that  person  excluded  is  his  minor  son. 

Administrative  officers  when  execntlng  statute  cannot  disregard  fimdit- 
mental  prlnciplee  tbat  inhere  in  due  process. 

Approved  in  In  re  Sing  Tuck,  126  Fed.  398,  holding,  unless  appealed 
from,  decision  of  immigration  inspector  on  question  of  citizenship  ad- 
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verse  to  right  of  Chinese  to  enter  is  eonclusive ;  In  re  Moy  Quong  Shing, 
125  Fed.  642,  643,  holding,  under  Act  of  February  14,  1903,  c.  562,  de- 
partment of  commerce  and  labor  had  authority  to  determine  citieenship 
of  Chinese  seeking  entrance. 

Oongrets  may  exclude  aliens  of  a  particular  race  from  the  United  States, 
prescribe  conditions  on  whidi  certain  classes  of  aliens  may  enter,  and  make 
regulations  for  deporting  those  entering  in  yiolation  of  law,  and  commit 
enforcement  to  executiTe  officers  without  Judicial  interyention. 

Approved  in  Pearson  v.  Williams,  202  U.  S.  284,  285,  50  L.  Ed.  1031. 
26  Sup.  Ct.  608,  Secretary  of  Commerce  could  direct  second  hearing  be- 
fore special  board  and  direct  deportation  of  British  aliens  though  first 
decision  at  time  of  landing  was  in  favor  of  immigrants ;  Pearson  v.  Will- 
iams, 202  U.  S.  284, 60  L.  Ed.  1031, 26  Sup.  Ct.  608  (affirming  136  Fed.  736, 
69  C.  C.  A.  386),  holding  Secretary  of  Commerce  could  direct  second  hear- 
ing before  special  board  and  direct  deportation  of  aliens  though  first  deci- 
sion at  time  of  landing  was  in  favor  of  immigrants;  United  States  v.  Ju 
Toy,  198  U.  S.  261, 49  L.  Ed.  1043,  25  Sup.  Ct.  644,  decision  of  Secretary  of 
Commerce  affirming  denial  of  immigrant  officers  of  right  of  Chinese  to 
enter  is  conclusive  on  habeas  corpus  though  entry  claimed  on  ground  of 
citizenship;  United  States  v.  Williams,  194  U.  S.  290,  48  L.  Ed.  984,  24 
Sup.  Ct.  719,  upholding  act  of  1903,  for  exclusion  and  deportation  of  alien 
anarchists ;  Lam  Fung  Yen  v.  Frick,  233  Fed.  396,^  holding  Immigration 
Act  applied  to  aliens  bom  %n  China,  and  minor  son  of  Chinese  merchant 
could  not  enter  if  likely  to  become  public  charge ;  United  States  v.  Sprung, 
187  Fed.  906,  110  C.  C.  A.  37,  and  Frick  v.  Lewis,  195  Fed.  699,  115 
C.  C.  A.  493,  both  holding  alien  subject  to  deportation  within  three  years 
after  entry,  though  he  had  resided  in  country  for  long  period  and  only 
temporarily  left  it;  Matsumura  v.  Higgins,  187  Fed.  602,  109  C.  C.  A. 
431,  holding  period  of  incarceration  should  not  be  included  in  computing 
three  years  within  which  alien  could  be  deported ;  Gee  Cue  Beng  v.  United 
States,  184  Fed.  386, 106  C.  C.  A.  493,  holding  where  Chinese  in  deporta- 
tion proceeding  claimed  to  be  native  who  had  never  left  United  States, 
burden  was  on  government  to  prove  alienage ;  United  States  v.  Jhu  Why, 
175  Fed.  632,  holding  Chinese  claiming  to  be  native  never  outside  of 
United  States  could  not  be  deported  on  showing  that  he  had  made  false 
statements  to  inspector;  Botis  v.  Davies,  173  Fed.  1001,  1002,  reversing 
order  of  deportation,  made  on  charge  that  alien  came  as  contract  laborer, 
on  ground  that  proof  insufficient;  Looe  Shee  v.  North,  170  Fed.  569,  571, 
95  C.  C.  A.  646,  holding  alien  woman  found  practicing  prostitution  within 
three  years  after  entry  was  subject  to  deportation  though  she  entered 
lawfully  as  wife  of  citizen;  £x  parte  Chow  Chok,  161  Fed.  632,  holding 
where  Chinese  walked  across  boundary  and  were  seized  after  entering  a 
few  rods,  and  refused  to  give  any  explanation  or  show  right  to  enter,  they 
were  subject  to  deportation  without  further  hearing,  not  being  "found 
unlawfully  within  the  United  States";  Ex  parte  Hamaguchi,  161  Fed. 
191,  holding  Japanese  laborer  entering  secretly  from  Canada  without 
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presenting  himself  to  inspection  officer  was  unlawfully  in  United  States 
and  subject  to  deportation;  Frank  Waterhonse  &  Co.  ▼.  United  States, 
159  Fed.  880,  87  C.  C.  A.  56,  holding  Secretary's  decision  that  alien  was 
public  charge  not  conclusive  on  alien  who  entered  by  deserting  ship  and 
had  been  at  large  a  month  before  he  developed  insanity;  Ex  parte  Jong 
Jim  Hong,  157  Fed.  451,  upholding  on  habeas  corpus  decision  of  immi- 
gration officer  that  Chinese  ordered  deported  was  not  native;  Moy  Suey 
V.  United  States,  147  Fed:  698,  78  C.  C.  A.  85,  deportation  of  Chinese 
alleged  to  be  unlawfully  in  country  not  warranted  where  he  claims  citizen- 
ship and  proves  place  by  birth,  different  residences,  schools  attended 
and  occupation  of  father  and  testimony  was  uncontradicted;  United 
States  V.  Hung  Chang,  134  Fed.  24,  67  C.  C.  A.  93,  in  Chinese  deporta- 
tion proceedings  statements  by  defendant  to  arresting  officers  are  admis- 
sible and  government  may  examine  him  as  witness ;  In  re  Sing  Tuck,  126 
Fed.  388,  390,  holding  decision  of  immigration  inspector  adverse  to  right 
of  Cliinese  person  to  enter,  unless  apx)ealed  from,  is  conclusive;  Lavin  v. 
Le  Fevre,  125  Fed.  695,  60  C.  C.  A.  425,  holding  executive  officers  of 
xrovemment  have  exclusive  jurisdiction  to  determine  right  of  alien  immi- 
grant to  land;  dissenting  opinion  in  Keller  v.  United  States,  213  U.  S. 
149,  16  Ann.  Gaa.  1066,  53  L.  Ed.  741,  29  Sup.  Ct.  470,  majority  holding 
void  provisions  of  White  Slave  Act  of  1907,  making  it  felony  to  harbor 
alien  prostitutes  without  knowledge  of  alienage;  dissenting  opinion  in 
Coyle  V.  Smith,  28  Okl.  219,  113  Pac.  983,  majority  holding  Congress 
could  not,  on  admitting  State,  limit  its  right  to  locate  its  capital ;  United 
States  V.  Sing  Tuck,  194  U.  S.  167,  48  L.  Ed.  920,  24  Sup.  Ct.  621,  and 
Richards  v.  Meissner,  155  Fed.  137,  both  arguendo. 

Limited  in  Ex  parte  Fong  Yim,  134  Fed.  940,  upholding  power  to  de- 
termine on  habeas  corpus  right  of  Chinese  merchant  domiciled  here  to 
enter  with  his  family,  after  appeal  to  Secretary  of  Labor  denied. 

Federal  control  of  aliens  after  their  arrival.    Note,  16  Ann.  Gas. 
1069. 

Mode  of  procedure  governing  municipal  or  other  board  when  exercis- 
ing judicial  functions.    Note,  Ann.  Caa.  1916B,  1084. 

Miscellaneous.  Cited  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas, 
235  U.  S.  370,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  to  point  that  statute  will  be 
construed,  if  possible,  to  render  it  valid. 

189  U.  8.  103-119,  47  L.  Ed.  726,  23  Sup.  Ot  015,  OKEOON  9t  OAUFOBNIA 
a.  a.  OO.  ▼.  UIHTED  STATEa 

Ko  interest  in  any  specific  land  in  indemnity  limits  of  grant  of  1866, 
td  Califomia  and  Oregon  railroad  could  be  acquired  by  railroad  prior  to 
approval  of  selection  to  supply  deficiencies  in  place  limits  by  Secretary  of 
Interior  and  a  settler  tbereon  prior  to  sncli  selection  has  rlgbt  to  acquire 
tiUe. 

Approved  in  United  States  v.  Wesely,  189  Fed.  279,  holding  United 
States  could  sue  to  set  aside  patent  issued  by  mistake  as  to  lands  covered, 
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when  entered  by  and  subsequently  patented  to  prior  applicant;  Trodick 
V.  Northern  Pac.  Ry.  Co.,  164  Fed.  915,  925,  90  C.  C.  A.  663,  holding  un- 
surveyed  land  in  primary  limits  of  Northern  Pacifie  grant  actually  oc- 
cupied by  settler  at  time  of  filing  map  of  location  of  road  with  intention 
to  acquire  homestead  was  subject  to  "claim  of  right"  and  did  not  pass 
under  the  grant;  Hoyt  v.  Weyerhaeuser,  161  Fed.  328,  88  C.  C.  A.  404, 
holding  one  who  entered  on  and  purchased  railroad  lieu  land  selection, 
under  Timber  and  Stone  Act  between  time  of  decision  of  Secretary  of 
Interior  holding  selection  unlawful  and  its  reversal  acquired  title  superior 
to  railroad;  United  States  v.  Oregon  &  C.  R.  Co.,  162  Fed.  474,  holding 
settlement  under  Donation  Act  abandoned  by  failure  to  take  steps  to  per- 
fect title  prior  to  filing  of  railroad's  location  map ;  Southern  Pac.  R.  Co. 
V.  Arnold,  162  Cal.  730,  124  Pac.  832,  holding  where  lieu  land  selection 
was  erroneonusly  rejected  and  land  restored  to  public  domain,  one  who 
had  entered  thereon  under  contract  to  purchase  from  railroad  but  ac- 
quired patent  for  himself  held  patent  in  trust  for  railroad ;  Gould  v.  Pol- 
lard, 129  La.  12,  55  South.  692,  holding  railroad  had  no  interest  as  to 
whether  actual  settler  on  land  within  limits  of  grant  of  1887  had  filed 
declaration  of  purpose  to  acquire  land;  Northern  Pac.  Ry.  Co.  v.  Wass, 
104  Minn.  416,  116  N.  W.  939,  holding  indemnity  land  subject  to  entry 
under  homestead  law  after  filing  list  of  selections  and  before  approval ; 
dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  412,  55  L.  Ed.  275, 
31  Sup.  Ct.  300,  majority  holding  Northern  Pacific  railroad  rights  to  lieu 
lands  in  selection  were  superior  to  those  of  purchaser  under  Timber  and 
Stone  Act,  who  filed  between  time  of  decision  of  Secretary  of  Interior 
holding  selections  unlawful,  and  its  reversal;  Neff  v.  United  States,  165 
Fed.  275,  281,  91  C.  C.  A.  241,  arguendo. 

Distinguished  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388,  391,  55  L.  Ed. 
262,  263,  31  Sup.  Ct.  300,  holding  Northern  Pacific  railroad  company's 
rights  to  lieu  lands  embraced  in  a  selection  were  superior  to  those  of  pur- 
chaser under  Timber  and  Stone  Act  who  filed  pending  decision,  and  be- 
tween time  of  decision  of  Secretary  holding  selections  unlawful  and  its 
reversal ;  United  States  v.  Chicago  etc.  Ry.  Co.,  195  U.  S.  539,  49  L.  Ed. 
312,  26  Sup.  Ct.  113,  purchaser  of  land  certified  by  Secretary  of  Interior 
to  Minnesota  in  aid  of  railroad  and  conveyed  by  State  to  railroad  is  bona 
fide  purchaser,  though  certificate  erroneous,  where  he  had  no  notice. 

Selection  of  indemnity  lands  does  not  affect  bona  fide  homestead  entry. 

Approved  in  Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W.  44,  under  Hast- 
ings &  Dakota  Railroad  grant,  company  acquired  no  vested  right  to  in- 
demnity lands  until  deficiency  in  place  lands  ascertained  and  selection  of 
lieu  lands  approved. 

Distinguished  in  United  States  v.  Anderson,  194  U.  S.  399,  48  If.  Ed. 
1038,  24  Sup.  Ct.  716,  government  cannot  retain  as  against  grantees  of 
railroad  indemnity  lands  sum  collected  by  it  from  trespassers  for  removal 
of  stone  between  selection  of  lands  and  approval  of  selection;  Oregon 
etc.  R.  R.  Co.  V.  United  States,  190  U.  S.  187,  47  L.  Ed,  1013,  23  Sup.  Ct. 
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674,  holding  lands  on  which  settlement  had  been  made,  imder  Or^;on 
Donation  Act  of  1850,  were  not  reserved  to  prevent  attaching  of  railway 
grant. where  such  settlement  was  abandoned. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oas. 
1912D,  516. 

189  U.  a  119-122,  47  L.  XSd.  734,  23  Sup.  Ot  519,  DE  OAMB&A.  V.  BOOEBS. 

A  decision  of  the  Land  Department  on  qnestlon  of  fact  la  condnslTe 
and  courts  will  not  inquire  into  extent  of  tnTcstigation  made  or  knowledge 
of  points  involved  in  decision  or  metliods  of  determination. 

Approved  in  Whitcomb  v.  White,  214  U.  S.  16,  53  L.  Ed.  891,  29  Sup. 
Ct.  599,  Greenameyer  v.  Goate,  212  U.  S.  444,  53  L.  Ed.  591,  29  Sup.  Ct. 
346,  McGoldrick  Lumber  Co.  v.  Kinsolving,  221  Fed.  827,  137  C.  C.  A. 
377,  Southern  Development  Co.  v.  Endersen,  200  Fed.  278,  Harvey  v. 
Holies,  160  F^ed.  639,  Stanclift  v.  Fox,  152  Fed.  700,  81  C.  C.  A.  623,  and 
Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  661,  all  following  rule ; 
United  States  v.  Hitchcock,  205  U.  S.  86,  61  L.  Ed.  721,  27  Sup.  Ct.  423, 
holding  jurisdiction  of  Secretary  of  Interior  to  determine  right  of  one 
claiming  to  be  member  of  Indian  band  to  select  land  did  not  depend  on 
correctness  of  decision;  Gertgens  v.  O'Connor,  191  U.  S.  240,  48  L.  Ed. 
168,  24  Sup.  Ct.  96,  holding  decision  of  Land  Department  in  contest  be- 
tween claimants  to  land  is  conclusive;  Lewis  Pub.  Co.  v.  Wyman,  162 
Fed.  801,  applying  rule  to  decision  of  Postmaster-general  excluding  mat- 
ter as  second-class  mail ;  Dover  v.  Humphrey,  68  Kan.  766,  76  Pac.  1039, 
refusing  to  investigate  exercise  of  authority  by  a}>pointing  in  denying 
preference  to  war  veterans  in  appointments  to  public  office. 

Distinguished  in  Estes  v.  Timmons,  199  U.  S.  396,  50  K  Ed.  244,  26 
Sup.  Ct.  86,  x>erjury  on  hearing  before  Land  Department  of  contest  over 
homestead  entry  is  not  ground  for  equitable  relief  against  department 
decision. 

189  U.  8.  122-130,  47  L.  Ed.  736^  28  Bap.  Ot  527,  SABTEBN  BLDO.  it  Im. 
CO.  V.  WTLUAMSON. 

The  decision  of  a  State  court  on  tbe  eiTact  of  tlie  charter  of  a  foreign 
building  and  loan  asiociatioa,  and  the  itatates  and  dedaions  of  a  foreign 
State  thereon  on  an  absolute  promise  of  the  association  to  mature  its  shares 
in  certain  time,  cannot  involve  denial  of  fnU  faith  and  credit  to  paUic  acta, 
records  and  Judicial  proceedings  of  another  State. 

Approved  in  Finney  v.  Guy,  189  U.  S.  342,  47  L.  Ed.  844,  23  Sup.  Ct. 
560,  holding  State  court  construes  for  itself  the  statutes  of  sister  State 
and  decisions  of  such  State  construing  such  statutes;  New  York  etc.  Ry. 
Co.  V.  Lind,  180  Ind.  43,  102  N.  E.  461,  holding  construction  of  foreign 
statutes  by  courts  of  foreign  State  need  not  be  pleaded;  Hendryx  v. 
Evans,  120  Iowa,  319,  94  N.  W.  866,  holding  opinions  of  court  of  last 
resort  of  State  in  construing  its  statutes  are  entitled  to  great  weight  in 
another  State;  Eberhart  v.  Rath,  89  Kan.  336,  Ann.  Oas.  1915A,  268, 
131  Pac.  607,  holding  opinions  of  attorneys  practicing  in  State  where 
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oontraot  made  as  to  its  ralidity  under  law  of  that  State  are  not  conclusive 
in  absence  of  controlling  decision  in  that  State. 

•  How  case  determined  when  proper  foreign  law  not  proTed.    Note, 
67  L.  R.  A.  34. 

A  buUdlng  and  loan  aModation's  alMolnte  promise  to  mature  its  shares 
within  specified  time  is  not  changed  to  a  conditional  one  dependent  upon 
saccess  of  the  enterprise,  by  shareholder's  agreement,  expressed  in  stock 
certificate,  to  pay  monthly  installment  on  eacb  share  till  maturity. 

Approved  in  dissenting  opinion  in  Le  Mars  Bldg.  etc.  Assn.  v.  Burgess, 
129  Iowa,  433, 105  N.  W.  645,  majority  construing  by-law  providing  that 
installments  of  stock  payable  fifty  cents  per  share  per  month  until  total 
payments,  and  earnings,  less  expenses,  amounted  to  one  hundred  dollars, 
when  holder  entitled  to  receive  one  hundred  dollars  per  share. 

The  defense  that  on  absolute  promise  in  a  certificate  of  stock  issued 
by  a  Kew  York  building  and  loan  association  to  mature  its  shares  in  speci- 
fied time  was  ultra  Tires,  is  not  available  in  action  on  such  promise  by 
stockholder  who  has  fnUy  performed. 

Approved  in  Granite  Brick  Co.  v.  Titus,  226  Fed.  572,  holding  corpo- 
ration pledging  reissued  stock  to  secure  loan,  and  giving  pledgee  power  to 
vote  stock  was  estopped  to  question  validity  of  issue;  In  re  New  York 
Car  Wheel  Works,  141  Fed.  434,  ultra  vires  is  no  defense  where  agree- 
ment has  been  fully  ^cecuted;  First  Nat.  Bank  v.  Alexander,  152  Ala. 
588,  44  South.  867,  holding  corporation  could  not  assert  that  contract  is 
ultra  vires,  where  it  had  received  benefit,  in  suit  on  note  given  thereon; 
Lancaster  v.  Southern  Life  Ins.  Co.,  89  S.  C.  186,  71  S.  E.  866,  holding 
party  innocently  agreeing  to  purchase  stock  by  ultra  vires  contract,  could 
recover  payment  made  and  have  notes  canceled;  Drewry  v.  Columbia 
Amusement  Co.,  87  S.  C.  448,  69  S.  E.  880,  holding  mortgage  not  void  as 
ultra  vires  where  consideration  received ;  dissenting  opinion  in  McCarty  v. 
Piedmont  Mut.  Ins.  Co.,  81  S.  C.  162,  62  S.  E.  4,  majority  holding  insur- 
ance policy  void. 

Distinguished  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed.  154, 
holding  corporation  not  liable  where  money  paid  on  its  ultra  vires  con-, 
tract  was  received  by  third  person  and  corporation  only  incidentally  ben- 
efited ;  White  v.  Commercial  &  Farmers'  Bank,  66  S.  C.  511,  45  S.  E.  101, 
holding  corporation  purchasing  shares  of  bank  stock  contrary  to  Laws 
1902,  §  1843,  is  not  liable  to  creditors  on  insolvency  of  bank;  In  re 
Waterloo  Organ  Co.,  134  Fed.  343,  67  C.  C.  A.  255,  arguendo. 

Estoppel  of  building  association  to  assert  illegality  of  provision  for 
maturing  of  stock  at  fixed  time.    Note,  15  L.  R.  A.  (N.  S.)  503. 

Miscellaneous.  Cited  in  Marshall  v.  Columbia  etc.  St.  Ry.  Co.,  73  S.  C. 
253,  53  S.  E.  421,  representations  of  president  of  corporation  who  was 
much  refen*ed  to  by  stockholders  in  management  binding  on  company. 
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189  V.  8.  131-134,  47  L.  Ed.  741,  23  Bap.  Ot.  569,  BELL  ▼.  COMMON- 
WEALTH TITLE  INS.  <k  T.  00. 

Oonq^any  engaged  in  eTaTninlng  and  certifsring  tltlee  has  zigbt,  for  its 
porpoBes,  to  examine  indices  of  judgment  records  of  United  States  courts. 

Approved  in  State  v.  McMillan,  49  Fla.  249,  38  South.  668,  npholding: 
right  of  abstracter  to  make  search  of  records  to  make  set  of  abstract 
books,  withont  payment  of  fees;  State  ex  rel.  Nevada  Title  etc.  Co.  v. 
Grimes,  29  Nev.  81,  124  Am.  St.  Rep.  888,  5  L.  R.  A.  (N.  S.)  545,  84 
Pac.  1071,  holding  title,  abstract  and  guaranty  company  had  no  right 
to  copy  all  records  for  purpose  of  compiling  independent  set  of  abstract- 
books. 

-  Distinguished  in  dissenting  opinion  in  State  v.  McMillan,  49  Fla.  255, 
38  South.  670,  majority  upholding  right  of  abstracter  to  make  search  of 
records  to  make  set  of  abstract-books,  without  payment  of  fees. 

Right  of  abstracters  to  have  access  to  public  records.  Note,  124  Am. 
St  Rep.  912. 

Right  to  inspect  and  make  abstract  of  public  records  without  pay- 
ment of  fee  to  custodian.    Note,  6  Ann.  Oaa.  542,  643. 

189  U.  8.  185-143,  47  L.  Ed.  r44^  23  Sop.  Ot  582,  FIBELmr  <k  DEPOSIT 
OO.  ▼.  L..  BXTCKI  ft  SONS  LUMBER  OO. 

In  the  multitude  of  assignments  of  error,  there  is  danger. 

Approved  in  dissenting  opinion  in  White  v.  State,  59  Fla.  62,  52  South. 

^  808,  majority  reversing  conviction  of  rape  for  errors  assigned ;  Seaboard 

Air  Line  Ry.  Co.  v.  Scarborough,  62  Fla.  432,  42  South.  708,  and  Atlantic 

Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  476,  43  South.  341,  both  arguendo. 

Attorneys^  fees  incurred  in  dlssolTlng  attachment  which  were  recover- 
aUe  by  local  law,  axe  recoverable  after  case  remcnred  to  Federal  court. 

Approved  in  In  re  Ward,  203  Fed.  775,  holding  costs  and  expenses  prop- 
erly divided  in  bankruptcy  proceedings  instituted  on  ground  of  act  of 
bankruptcy,  where  alleged  bankrupt  in  committing  act,  was  not  sane; 
National  Surety  Co.  v.  Fletcher,  186  Ala.  609,  Ann.  Oaa.  1916D,  872,  65 
South.  151,  holding  in  action  on  detinue  bond  given  in  Federal  court,  suc- 
cessful defendant  could  not  recover  attorneys'  fees  when  not  allowed  in 
that  court. 

Loss  of  profits  as  element  of  damages  for  wrongful  attachment. 
Note,  46  L.  R.  A.  (N.  S.)  471. 

Injury  to  credit  as  element  of  damages  for  wrongful  attachment. 
Note,  Ann.  Oas.  1915A,  1221. 

What  constitutes  ''dictum''  of  court.    Note,  Ann.  Oas.  19120,  1248. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  436. 
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189  X7.  8.  14^147,  47  L.  Ed«  751,  23  Sop.  Ct  689,  McOLUKO  ▼.  PENNY. 

Supreme  Conrt  cannot  review  territorial  decisions  InvolTlng  only  right 
to  possession  worth  less  than  five  thousand  dollars. 

Approved  in  Battle  v.  Atkinson,  191  U.  S.  559,  48  L.  Ed.  302,  24  Sup. 
Ct.  845,  reaffirming  rule. 

If  the  records  of  the  land  office  show  there  has  been  a  contest  and 
the  successful  party  makes  a  rellnguishment,  a  third  party  entering  the 
land,  Is  chargeable  with  notice  of  the  equitable  rights  of  the  unsuccessful 
claimant. 

Approved  in  Eimer  v.  Wellsand,  93  Minn.  447,  101  N.  W.  613,  where 
entryman  made  contract  to  convey  part  of  tract  to  defendant  for  church 
purposes  and  then  by  agreement  relinquished  entry,  and  A  entered  and 
received  patent,  and  defendant  entered  on  part  and  improved  it  with 
A's  consent,  latter  held  part  in  trust  for  defendant. 

189  X7.  S.  148-154,  47  li.  Ed.  754,  28  Sup.  Ct  690,  WINEBSENNEB  ▼. 
FORNEY. 

Where  there  Is  a  seeming  contradiction  between  two  clauses  In  a  proc- 
lamation <q;>enlng  lands  for  settlement,  the  first  being  a  special  description 
of  a  strip  of  land,  and  the  second  being  part  of  a  paragraph  defining  the 
purposes  for  which  strip  was  to  be  used,  the  first  clause  is  entitled  to 
preference. 

Approved  in  MoCalla  v.  Acker,  200  TJ.  S.  613, 50  L.  Ed.  620,  26  Sup.  Ct. 
754,  and  Saylor  v.  Frantz,  17  Okl.  39,  86  Pac.  432,  both  following  rule ; 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  558,  48  L.  Ed.  793,  24  Sup.  Ct. 
538,  general  provision  in  life  policy  that  it  is  to  be  construed  to  have 
been  made  in  New  York  does  not  make  controlling  provision  of  New  York 
statute  for  notice  to  forfeit  for  nonpayment,  where  policy  contains  spe- 
cial provision  as  to  notice;  Lange  v.  New  York  Life  Ins.  Co.,  254  Mo. 
505,  162  S.  W.  594,  holding  specific  provision  of  life  policy  as  to  waiver 
of  notice  required  by  statutes  controlled  general  provision  that  policy  was 
governed  by  laws  of  New  York  which  prohibit  forfeiture  for  nonpayment 
of  premium  in  absence  of  notice. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  New,  125  La.  45,  186  Am.  St. 
Bep.  326,  27  K  R.  A.  (N.  S.)  481,  51  South.  63,  holding  clause  in  life 
policy  making  policy  incontestable  was  enforceable  where  not  avoiding 
clause  jnroviding  for  adjustment  of  benefit  in  case  age  misstated. 

189  XT.  S.  154-158,  47  L.  Ed.  757,  28  Sup.  St.  688,  SAWYEB  ▼.  PIPEB. 

A  real,  and  not  a  fictitious.  Federal  question  Is  essential  to  the  Juris- 
diction of  Supreme  Court  over  the  Judgments  of  State  courts. 

Approved  in  Parker  v.  McLain,  237  U.  S.  472,  59  L.  Ed.  1053,  35  Sup. 
Ct.  632,  Wabash  R.  R.  Co.  v.  Hayes,  234  U.  S.  91,  58  L.  Ed.  1230,  34 
Sup.  Ct.  729,  6  N.  C.  C.  A.  238,  Harris  v.  Rosenberger,  145  Fed.  452,  13 
L.  R.  A.  (N.  S.)  762,  76  C.  C.  A.  225,  and  Rucker  v.  Holies,  133  Fed.  860, 
G7  C.  C.  A.  30,  all  following  rule. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  520. 

BuUngB  in  respect  to  the  amendment  of  pleadings  aze  larg^  within 
the  discretion  of  the  trial  court,  and  unless  a  gross  abuse  of  that  discretion 
is  shown,  there  is  no  ground  for  reversal. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96, 132  C.  C.  A. 
336,  holding  refusal  to  permit  filing  of  reply  after  trial  commenced  was 
within  its  discretion;  Liebing  v.  Matthews,  216  Fed.  12,  132  C.  G.  A.  245, 
upholding  order  den3dng  leave  to  file  supplemental  bill ;  First  Nat.  Bank 
V.  Speed,  15  N.  M.  5,  99  Pac.  697,  upholding  denial  of  leave  to  file 
amended  answer;  Illinois  eto..R.  Co.  v.  Kelly,  167  Ky.  755,  181  S.  W. 
379,  arguendo. 

189  X7.  8.  15»-177,  47  L.  Ed.  760,  23  Bup.  Ot.  488,  THE  OSCEOIiA. 

English  decisions  as  to  ship  owner's  liability  if  injuries  received  throniCh 
ship's  unseaworthiness. 

Distinguished  in  The  Troop,  128  Fed.  861,  63  C.  C.  A.  584,  holding  sea- 
man may  sue  in  rem  for  damage  caused  by  failure  of  master  to  furnish 
care  and  supplies  after  injury  in  service  on  the  ship. 

A  vessel  and  her  owners  are  liable,  in  case  a  seaman  falls  sick  or  is 
wounded  in  the  service  of  the  ship,  to  extent  of  his  maintenance  and  cure, 
and  his  wa^es,  at  least  so  long  as  the.  voyage  is  continued. 

Approved  in  Manhattan  Canning  Co.  v.  Wilson,  217  Fed.  43,  133 
C.  C.  A.  322,  Wilson  v.  Manhattan  Canning  Co.,  210  Fed.  900,  The  Tice- 
line,  208  Fed.  671,  Cornell  Steamboat  Co.  v.  Fallon,  179  Fed.  294,  295, 102 
C.  C.  A.  345,  and  The  Teviotdale,  166  Fed.  483,  all  following  rule;  The 
Iroquois,  194  U.  S.  242,  48  L.  Ed.  957,  24  Sup.  Ct.  640,  determining 
measure  of  master's  obligation  to  put  into  distant  i)ort  to  secure  medical 
attendance  for  injured  sailor;  The  Gwynedd,  228  Fed.  178,  holding  libel 
sufficiently  showed  claim  for  wages  and  maintenance  of  injured  seaman ; 
The  C.  S.  Holmes,  212  Fed.  529,  allegations  in  libel  held  sufficient  to 
charge  liability  for  negligence  of  master  in  employing  physician  for  in- 
jured seaman;  The  C.  S.  Holmes,  209  Fed.  971,  973,  975,  holding  owner 
liable  for  cost  of  cure  of  injured  seaman,  and  liability  enforceable  in 
rem;  Welch  v.  Fallon,  181  Fed.  878,  holding  member  of  crew  of  fishing 
vessel  injured  in  service  without  fault  was  entitled  to  share  in  proceeds 
the  same  as  if  he  had  remained  in  service  to  end  of  lay;  The  M.  £.  Luck- 
enbach,  174  Fed.  268,  holding  vessel  liable  where  master  negligent  in  car- 
ing for  sick  seaman ;  The  Kenilworth,  144  Fed.  378,  7  Ann.  Cas.  202,  4 
L.  B.  A.  (N.  S.)  49,  75  C.  C.  A.  314,  vessel  not  liable  for  expenditures 
made  by  others  on  behalf  of  injured  sailor  which  he  is  not  obliged  to 
reimburse,  made  after  cure  completed;  The  Maigharita,  140  Fed.  822,  72. 
C.  C.  A.  232,  holding  master  not  liable  in  turning  into  port  which  it  would 
take  twenty-three  days  to  reach,  in  order  to  treat  seaman  whose  leg- 
bitten  off  by  shark,  where  wound  kept  dressed  and  hemorrhage  subsidec 
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in  four  days ;  The  Kenilworth,  137  Fed.  1007,  holding  under  evidence  that 
master  not  negligent  in  diagnosing  or  treating  injury  or  in  failing  to 
put  into  port  to  obtain  surgical  aid;  McCarron  v.  Dominion  etc.  By.  Co., 
134  Fed.  763,  seaman  injured  in  service  of  ship  is  entitled  to  wages  for 
term  of  shipment  where  that  extends  beyond  termination  of  voyage. 

A  vessel  and  her  owners  are  liable  to  indenmlty  for  injuries  received 
by  a  seaman  in  consequence  of  tbe  unseaworthlnesB  of  the  ship,  or  a  failure 
to  supply  and  keep  in  order  the  proper  appliances  appurtenant  to  such  ship. 

Approved  in  Thompson  Towing  &  Wrecking  Assn.  v.  McGregor,  207 
Fed.  212,  124  C.  C.  A.  479,  following  rule;  The  FuUerton,  167  Fed.  11, 
92  C.  C.  A.  463,  holding  vessel  liable  where  seaman  injured  by  reason  of 
defective  tow-Pme ;  The  New  York,  204  Fed.  765,  123  C.  C.  A.  214,  hold- 
ing, under  facts,  vessel  not  unseaworthy,  and  injured  seaman  could  only 
recover  for  cost  of  cure  and  maintenance;  The  Drumelton,  158  Fed.  455, 
holding  vessel  liable  where  engine  cover  fell  on  seaman  by  reason  of  in- 
sufficient fastening;  Tavares  v.  Dewing,  33  R.  I.  434,  82  Atl.  137,  holding 
injury  to  member  of  crew  was  due  to  unseaworthiness  of  vessel  through 
negligence  of  captain,  and  owner  liable;  The  Hamilton^  146  Fed.  727,  77 
C.  C.  A.  160,  arguendo. 

Distinguished  in  The  Santa  Clara,  206  Fed.  180,  holding  failure  to  pro- 
vude  lights  and  railings  about  hatchway,  where  seaman  was  injured,  was 
not  unseaworthiness  so  as  to  render  owner  liable. 

Duty  of  shipowner  or  master  towards  sick  or  disabled  seaman.    Note, 
7  Ann.  Gas.  203. 

All  the  members  of  a  vessel's  crew,  except  perhaps  the  master,  are,  as 
between  themselves,  fellow-servants,  and  hence  seamen  cannot  recover  for 
injuries  sustained  throuith  the  negligence  of  another  member  of  the  crew 
beyond  expense  of  maintenance  and  cure. 

Approved  in  Tropical  Fruit  S.  S.  Co.  v.  Towle,  222  Fed.  868,  869,  870, 
138  C.  C.  A.  293,  Louisiana  statute  giving  privilege  to  individual  injured 
in  person  or  property  by  carelessness,  neglect,  or  want  of  skill  in  direc- 
tion or  management  of  a  vessel,  has  no  application  where  seaman  injured 
on  board  vessel  through  negligence  of  other  members  of  crew;  The 
Esperanza,  133  Fed.  1016,  kitchen  boy  on  steamer  falling  into  open  hatch 
while  hunting  kindling  at  carpenter's  order  is  fellow-servant  of  carpenter; 
HoUis  V.  Widener,  228  Pa.  470,  139  Am.  St.  Eep.  1010,  21  Ann.  Gas.  108, 
77  Atl.  820,  holding  chief  engineer  of  vessel  was  fellow-servant  of  oiler . 

Distinguished  in  Dougherty  v.  Thompson-Lockhart  Co.,  211  Fed.  226, 
holding  owner  of  tug  and  tow  liable  where  seaman  in  tow  injured  by  neg- 
ligence of  master  of  tug. 

Criticised  in  Fallon  v.  Cornell  Steamboat  Co.,  162  Fed.  330,  holding 
master  of  vessel  not  fellow-servant  of  any  member  of  crew. 

Members  of  orew  of  vessel  as  fellow-servants.    Note,  21  Ann.  Oaa. 
110. 


189  U.  S.  158-177      NOTES  ON  U.  S.  REPORTS.  1312 

/L  Maman  may  not  recover  Indemnity  for  negligence  of  tbe  master,  or 
any  member  of  the  crew,  but  Is  entitled  to  maintenance  and  core,  wlietliar 
the  injuries  were  received  from  negligence  or  accident. 

Approved  in  Bottsford  v.  Shea,  125  Fed.  1001,  60  C.  C.  A.  685,  The 
Henry  B.  Fiske,  141  Fed.  191,  and  The  Kenilworth,  137  Fed.  1008,  all 
following  rule;  The  C.  S.  Holmes,  220  Fed.  276,  vessel  not  liable  for 
injury  to  seaman  caused  by  negligent  order  of  master  in  directing  him ; 
The  Gwynedd,  220  Fed.  193,  holding  tug  not  liable  for  injury  to  deck 
hand  on  barge  in  tow  due  to  negligence  of  tug  owner,  who  also  owned 
pier,  in  not  repairing  pier;  Schuede  v.  Zenith  SI  S.  Co.,  216  Fed.  567, 
holding  seaman  could  only  recover  for  injuries  under  maritime  law;  The 
Pawnee,  205  Fed.  334,  and  The  Nyack,  199  Fed.  389,  118  C.  C.  A.  67, 
both  holding  under  evidence,  injury  was  due  to  negligence  of  fellow- 
seaman;  The  Charles  H.  Klinck,  172  Fed.  1020,  and  The  Sallie  Ion,  153 
Fed.  660,  both  holding  libel  against  vessel  did  not  lie  for  unprovoked 
assault  by  master  on  seaman ;  Bettis  v.  Frederick  Leyland  &  Co.,  153  Fed. 

571,  82  C.  C.  A.  525,  and  Johnson  v.  Frederick  Leyland  &  Co.,  153  Fed. 

572,  82  C.  C.  A.  526,  both  holding  seaman  could  not  recover;  The  Mars, 
149  Fed.  731,  79  C.  C.  A.  435  (affirming  138  Fed.  942),  holding  tug  is 
liable  for  expense  of  cure  and  maintenance,  while  disabled,  of  fireman  in- 
jured in  course  of  duty;  The  Svealand,  136  Fed.  110,  69  C.  C.  A.  97 
(affirming  132  Fed.  933),  holding  where  sailor  broke  leg,  vessel  liable  for 
failure  to  furnish  treatment  at  end  of  voyage ;  The  Astral,  134  Fed.  1018, 
1019,  ship  is  not  liable  to  seaman  in  damages  for  personal  injuries  caused 
by  master's  failure  to  protect  libelant  from  abuse  at  hands  of  subordinate 
officers ;  dissenting  opinion  in  The  Troop,  128  Fed.  863,  63  C.  C.  A.  684, 
majority  holding  seaman  may  sue  under  maritime  law  as  administered  in 
admiralty  for  damages  for  master's  failure  to  furnish  care  and  supplies 
after  injury;  The  Bunker  Hill,  198  Fed.  587,  The  Ester,  190  Fed.  228, 
and  The  P.  P.  Miller,  180  Fed.  290,  all  arguendo. 

Distinguished  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S, 
406,  52  L.  Ed.  270,  28  Sup.  Ct.  133,  holding  under  Delaware  statute,  where 
seaman  killed  in  collision  in  which  both  vessels  were  negligent ,  full  dam- 
ages were  recoverable ;  The  Transfer  No.  12,  221  Fed.  411,  137  C.  C.  A. 
207,  holding  under  New  York  statutes  action  lay  for  death  of  seaman 
through  negligence  of  master;  McCoy  v.  J.  W.  Paxson  Co.,  214  Fed.  336, 
holding  one  injured  while  riding  on  scow  under  permission  of  master 
could  not  recover  under  maritime  law;  Trauffler  v.  Detroit  etc.  Nav.  Co., 
181  Fed.  262,  holding  where  both  Vessels  at  fault  in  collision  in  State, 
suit  lay  under  State  statute  against  owners  of  both  for  death  of  member 
of  crew  of  one ;  The  Buffalo,  154  Fed.  817,  83  C.  C.  A.  531,  holding  vessel 
liable  for  injury  to  longshoreman  employed  on  board  vessel  by  owner, 
caused  by  unsafe  place  to  work;  The  Matterhom,  128  Fed.  864,  63 
C.  C.  A.  331,  holding  seaman  may  sue  under  maritime  law  for  damages  for 
failure  of  master  after  assaulting  plaintiff  to  furnish  proper  care  and 
medical  attendance;  The  Troop,  128  Fed.  857,  858,  859,  63  C.  C.  A.  584, 
lioldiiig,  under  general  maritime  law,  a  seaman  may  sue  in  rem  for  dam- 
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ages  caused  by  failure  of  master  to  furnish  care  and  supplies  after  injury 
in  service;  Ives  v.  South  Buffalo  By.  Co.,  201  N.  T.  311,  Aim.  Gas.  1912B, 
156,  84  L.  R.  A.  (N.  8.)  162,  94  N.  E.  446, 1  N.  C.  C.  A.  548,  upholding: 
Workmen's  Compensation  Act. 

189  XT.  8.  177^185,  47  I..  Ed.  766,  28  Snp.  Ot.  487,  8AK  J08E  IiAND  ft 
WATEB  CO.  ▼.  8AK  JOSE  BANOH  00. 

Thougli  Federal  rlgbt  was  not  set  np  in  complaint  it  is  svAcieat  if  it 
appears  in  motion  for  new  trial  and  assignment  of  error  to  State  Supreme 
Court,  and  the  apinion  of  that  court  showing  daim  was  denied  shows  it  was 
specially  set  np  and  claimed. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598,  36 
Sup.  Ct.  267,  holding  where  opinion  of  State  court  stated  case  was  con- 
trolled by  another  case  decided  on  Federal  ground  judgment  did  not  rest 
on  independent  State  ground,  though  other  questions  involved;  North 
Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  257,  Ann.  Cas.  19140,  159,  58 
L.  Ed.  595,  34  Sup.  Ct.  306,  9  N.  C.  C.  A.  114,  holding  where  State  court 
improperly  refused  to  apply  Federal  Employers'  Liability  Act  where 
plaintiff  injured  in  interstate  commerce,  writ  of  error  lay  to  Federal  Su- 
preme Court;  Chambers  v.  Baltimore  etc.  R.  R.  Co.,  207  U.  S.  148,  52 
L.  Ed.  146,  28  Sup.  Ct.  34,  Montana  v.  Rice,  204  U.  S.  299,  51  L.  Ed.  494, 
27  Sup.  Ct.  281,  and  Miedreich  v.  Lauenstein,  232  U.  S.  243,  58  L,  Ed.  589, 
34  Sup.  Ct.  309,  all  holding  record  showed  Federal  question  presented  and 
determined  in  State  court;  St.  Louis  etc.  Ry.  Go.  v.  Hesterly,  228  U.  S. 
704,  57  L.  Ed.  1033,  33  Sup.  Ct.  703,  holding  where  State  court  overruled 
objection  that  Federal  right  was  not  clearly  presented,  question  was  not 
open  in  Supreme  Court;  St.  Louis  etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  293, 
52  L.  Ed.  1067,  28  Sup.  Ct.  616,  holding  denial  by  State  court  of  construc- 
tion of  Federal  staitute  which  would  lead  to  judgment  in  favor  of  one 
party  was  reviewable  in  Supreme  Court;  Burt  v.  Smith,  203  U.  S.  135, 
51  L.  Ed.  126,  27  Sup.  Ct.  37,  holding  record  disclosed  no  Federal  question 
prior  to  assignment  of  errors  in  Supreme  Court ;  Wedding  v.  Meyler,  192 
U.  S.  581,  48  L.  Ed.  574,  24  Sup.  Ct.  323,  holding  Federal  question  suffi- 
ciently raised  by  decision  of  Kentucky  court  denying  any  force  to  Indiana 
judgment  on  ground  of  place  of  service ;  Maliter  v.  Wabash  R.  Co.,  180 
Mo.  App.  90, 168  S.  W.  252,  holding  Federal  question  need  not  be  claimed 
in  pleadings,  but  only  according  to  State  practice,  to  give  jurisdiction  to 
Federal  Supreme  Court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.- 
38,  40. 

Miscellaneous.  Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211 
Fed.  892, 128  C.  C.  A.  267,  to  point  that  denial  of  new  trial  in  discretion 
of  court  was  not  reviewable  on  writ  of  error  where  it  did  not  involve  clear 
error  of  law  which  could  not  be  corrected  by  assignment  for  error  in 
course  of  trial. 

XVIII— 83 
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189  U.  8.  185-199,  47  Ii.  Ed.  770,  23  Sop.  Ot.  491,  THB  BOANOKE. 

By  maritiiiid  law,  a  lien  is  given  for  necessaxies  fnmished  a  foreign 
vessel  on  credit  of  vessel;  and  for  this  purpose  the  several  States  are  re- 
garded as  foreign  to  eacb  other.  Such  Uen  Is  not  given  for  necessaries  f nr- 
niahed  in  the  vessePs  home  port,  or  In  port  where  owned,  registered,  en- 
rolled or  licensed;  and  In  such  case  the  remedy  is  in  personam  only;  bnt 
States  may  create  liens  for  necessaries  famished  to  domestic  vessels  and 
snch  lien  will  be  enforced  in  admiralty.  In  this  case  a  statute  of  Wash- 
ington giving  a  lien  on  foreign  vessels  for  work  or  materials  furnished  at 
instance  of  a  contractor,  and  TwaiHug  no  provision  to  protect  owner  in  case 
contractor  has  been  paid  before  notice  of  claim  received,  is  htid  to  be  un- 
ICiWfol  interference  with  exclusive  admiralty  jurisdiction  vested  by  Con- 
gress in  admiralty  courts,  and  void. 

Approved  in  The  Athinai,  230  Fed.  1020,  holding  State  could  not  create 
lien  against  foreign  ship  enforceable  in  admiralty;  The  Rupert  City,  213 
Fed.  270,  holding  under  Canadian  and  British  Shipping  Acts,  master  of 
British  ship  registered  in  Canadian  port  who  contracted  with  owner,  a 
resident  of  Canada,  was  entitled  to  lien  for  wages  though  he  was  citizen 
of  United  States  and  employed  in  one  of  its  ports ;  Bamett  &  Record  Co. 
v.  Wineman,  202  Fed.  112, 122  C.  C.  A.  222,  quaere,  whether  subcontractor 
may  have  lien  for  maritime  service  done  at  instance  alone  of  contractor 
with  master  or  owner,  when  notice  of  claim  given  to  owner;  Hitchings  v. 
Olsen,  184  Fed.  307,  106  C.  C.  A.  447,  holding  lien  on  vessel  for  supplies 
given  by  State  statute  enforceable  only  in  admiralty  court,  wher^  vessel 
employed  in  navigable  waters  of  United  States ;  The  Rockaway,  156  Fed. 
693,  holding  under  New  Jersey  statute  libelant  was  entitled  to  lien  for 
repairs  under  contract  with  owner  on  domestic  vessel  enforceable  in  ad- 

.  miralty;  The  Cimbria,  156  Fed.  383,  holding  under  Maine  statute  persons 
in  other  States,  furnishing  materials  for  equipment  of  vessel  in  Maine 
port  were  entitled  to  lien  enforceable  in  admiralty;  The  Golden  Rod,  151 
Fed.  7,  80  C.  C.  A.  246,  holding  State  statute  giving  lien  for  supplies  did 
not  apply  where  supplies  furnished  to  foreign  vessel;  Plummer  v.  North- 
em  Pac.  Ry.  Co.,  152  Fed.  209,  holding  Employers'  Liability  Act  of  1906 
not  void  as  depriving  employer  of  common  law  defenses;  The  New  Bruns- 
wick, 129  Fed.  894,  896,  64  C.  C.  A.  325,  State  lien  for  supplies  furnished 
sea-going  vessel  owned  by  corporation  of  another  State  not  enforceable 
though  ship  enrolled  in  port  where  supplies  furnished;  The  New  Bruns- 
wick, 125  Fed.  567,  holding  intervener  electing  to  sta^d  on  general  mari- 
time lien  on  vessel  as  foreign  cannot  after  dismissal  of  petition  bring 
action  as  against  domestic  vessel. 

Distinguished  in  Murray  v.  Pacific  Coast  S,  S.  Co.,  207  Fed.  690,  hold- 
ing Washington  compensation  law  did  not  apply  in  case  of  injury  to  long- 
shoremen where  corporation  owning  ship  had  defaulted  in  payment  of 
accident  funds  required  by  such  law;  Berwind-White  Coal  Min.  Co.  v. 
Metropolitan  S.  S.  Co.,  166  Fed.  789,  and  American  Trust  Co.  v.  W.  &  A. 

'  Fletcher  Co.,  173  Fed.  478,  97  C.  C.  A.  477,  both  holding  New  Jersey 
statute  giving  lien  for  building,  repairing,  fitting,  furnishing  or  equipping 
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vessel  created  positive  lien  enforceable  in  any  court  of  equity;  The  En- 
ergia,  124  Fed.  845,  846,  847,  upholding  Wash.  Stats.,  §§5953,  5954, 
giving  lien  on  all  vessels  for  nonperformance  of  charter  to  carry  cargo  to 
or  from  State  ports;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind. 
31,  100  N.  E.  340,  holding  State  Safety  Appliance  Act  not  void  when 
imposing  merely  additional  penalty  for  same  acts  as  are  forbidden  by 
Federal  Act;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  18,  100  N.  E. 
1039,  holding  State  boiler  inspection  law  applied  to  boilers  used  for  load- 
ing and  unloading  barges  on  tidewater. 

189  U.  S.  199^206,  47  L.  Ed.  776,  23  Sup.  Ct.  496,  UNITED  STATES  T.  NIX. 
Special  act  controls  general  statute. 
Approved  in  Bealmear  v.  Hutchins,  134  Fed.  262,  determining  manner 
of  private  entry  on  Cherokee  lands  under  North  Carolina  statutes ;  Car- 
penter V.  Russell,  13  Okl.  282,  73  Pac.  932,  determining  right  to  appeal 
from  probate  court. 

When  court  is  opened  for  business  by  order  of  the  judge,  it  is  the  duty 
of  the  marshal  to  attend  and  he  is  entitled  to  hia  per  diem  though  the  Judge 
be  absent. 

Approved  in  United  States  v.  McCabe,  129  Fed.  709,  710,  714,  715,  64 
C.  C.  A.  236,  criers  and  bailiffs  are  entitled  to  per  diem  for  days  to  which 
court  adjourned  on  written  order  of  judge  though  judge  did  not  attend 
and  they  were  not  specially  directed  by  judge  to  attend. 

189  U.  S.  207-221,  47  Ik  Ed.  778,  28  Sap.  Ot.  496,  DAVIS  ft  F.  MFQ.  OO.  v. 
LOS  ANGELES.' 

Where  a  statute  delegates  powers  to  a  dty,  the  ordinances  of  the  mu- 
nicipality are  the  acts  of  the  State  within  meaning  of  section  5  of  Oircuit 
Oonrt  of  Appeals  Act. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Columbia,  203  U.  S.  320,  322, 
51  L.  Ed.  202,  27  Sup.  Ct.  83,  enjoining  ordinance  which  impaired  obliga- 
tion of  contract  with  city;  City  of  Montgomery  v.  Postal  Telegraph- 
Cable  Co.,  218  Fed.  476,  holding  ordinance  imposing  license  tax  on  tele- 
graph companies  under  penalty  was  criminal  State  statute. 

A  court  of  equity  has  no  general  power  to  enjoin  criminal  proceedings 
unless  they  are  instituted  by  party  to  suit  pending  before  it  to  try  some 
right  in  issue,  or  to  prohibit  imrasion  of  rights  of  property  by  enforcement 
ef  unconstitutional  law. 

Approved  in  Van  Deman  etc.  Co.  v,  Rast,  214  Fed.  831,  and  Rast  v. 
Van  Deman  &  Lewis  Co.,  240  U.  S.  355,  60  L.  Ed.  686,  36  Sup.  Ct.  374, 
both  holding  bill  to  restrain  enforcement  of  statute  taxing  use  of  profit 
sharing  coupons  showed  it  would  cause  irreparable  injury  and  furnished 
ground  for  relief ;  Raich  v.  Truax,  219  Fed.  284,  and  Truax  v.  Raich,  239 
U.  S.  38,  60  L.  Ed.  134,  36  Sup.  Ct.  9,  both  holding  bill  to  enjoin  enforce- 
ment of  statute  limiting  right  to  employ  foreign  labor  stated  ground  for 
reUef ;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  621,  56  L.  Ed.  577,  32 
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Sup.  Ct.  340,  holding  equity  could  enjoin  officer  from  taking  measures 
to  maintain  harbor  limits  against  individual  proprietor  so  as  to  prevent 
him  from  enjoying  lawful  use  of  his  own  property ;  Ex  parte  Toung,  209 
U.  S.  162,  14  Ann.  Om.  764,  IS  L.  R.  A.  (N.  8.)  982,  52  L.  Ed.  780,  28 
Sup.  Ct.  441,  enjoining  enforcement  of  unlawful  statute  fixing  rates; 
Dobbins  ▼.  Los  Angeles,  195  U.  S.  241,  49  L.  Ed.  177,  25  Sup.  Ct.  18, 
upholding  injunction  against  criminal  prosecution  under  ordinance  pro- 
hibiting gasworks  within  certain  limits  where  ordinance  destroyed  prop- 
erty rights ;  Evansville  Brewing  Assn.  v.  Excise  Commission,  225  Fed.  206, 
holding  bill  failed  to  state  ground  for  enjoining  statute  taxing  breweries ; 
Ross  V.  Oregon,  227  U.  S.  163,  57  L.  Ed.  464,  33  Sup.  Ct.  220,  holding  no 
Federal  question  involved  under  ex  post  facto  provision  of  Constitution 
where  decision  of  State  court  has  only  effect  of  applying  laws  in  force  to 
completed  transactions;  American  Tel.  &  Tel.  Co.  v.  Town  of  New  De- 
catur, 176  Fed.  138,  and  Southern  Bell  Tel.  &  Tel.  Co.  v.  Birmingham, 
211  Fed.  711,  both  holding  ordinance  having  effect  of  denying  liability  on 
contract  was  not  statute  impairing  obligation  of  contract,  and  equity  will 
not  restrain  its  enforcement;  Little  v.  Tanner,  208  Fed.  609,  statute  en- 
joining enforcement  of  license  tax  on  users  of  trading  stamps ;  Moss  &  Co. 
V.  McCarthy,  191  Fed.  204,  205,  206,  holding  bill  to  enjoin  enforcement  of 
ordinance  against  bucket-shops  was  in  reality  bill  to  enjoin  prosecution  of 
criminal  charges  against  complainant,  and  was  not  maintainable;  St. 
Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  720,  721,  refusing  to  enjoin  civil  or 
criminal  proceedings  to  enforce  State  statute,  though  statute  is  unconsti- 
tutional; Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  609,  holding  bill  to 
enjoin  order  of  railroad  commission  requiring  stopping  of  interstate  trains 
stated  ground  for  relief;  Christian  Moerlein  Brewing  Co.  v.  Hill,  166 
Fed.  149,  refusing  to  enjoin  enforcement  of  statute  prohibiting  manu- 
facture and  sale  of  intoxicants;  lindsley  v.  Natural  Carbonic  Gas  Co., 
162  Fed.  958,  vacating  order  restraining  enforcement  of  statute  designed 
to  prevent  waste  of  natural  mineral  waters;  Central  of  Georgia  Ry.  Co. 
V.  Railroad  Commission,  161  Fed.  969,  holding  bill  to  enjoin  enforce- 
ment of  rates  fixed  by  railroad  commission  stated  ground  for  relief; 
Louisville  etc.  R.  Co.  v.  Railroad  Commission,  157  Fed.  954,  959,  enjoin- 
ing enforcement  of  statute  fixing  confiscatory  rates;  Logan  &  Bryan  v. 
Postal  Tel.  etc.  Co.,  157  Fed.  574,  575,  refusing  to  enjoin  criminal  pro- 
ceedings instituted  under  statute  to  prevent  gambling;  Ex  parte  Wood, 
155  Fed.  193,  holding  void,  on  habeas  corpus,  statute  fixing  confiscatory 
rates  and  imposing  penalty  for  violation  thereof;  Camden  etc.  Ry.  Co.  v. 
Catlettsburg,  129  Fed.  427, 431,  refusing  to  enjoin  criminal  proceeding  for 
enforcement  of  ordinance  alleged  to  be  void,  x)enalizing  failure  of  railroad 
to  maintain  flagmen  at  crossings ;  Sullivan  v.  San  Francisco  Gas  etc.  Co., 
148  Cal.  371,  83  Pac.  157,  house-movers  cannot  enjoin  maintenance  of 
criminal  prosecutions  under  statute  punishing  interference  with  electric 
wires;  Philadelphia  Co.  v.  Dickinson,  33  App.  D.  C.  347,  holding  courts 
of  District  could  not  control,  by  injunction,  action  of  Secretary  of  War 
where  effect  of  his  action  was  to  deny  title  to  submerged  land  outside 
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harbor  lines  designated  by  him;  Abbey  Land  ete.  Co.  v.  County  of  Sau 
Mateo,  167  Cal.  440,  Ajin.  Oaa.  19150,  804,  62  L.  B.  A.  (N.  S.)  408,  139 
Pae.  1070,  enjoining  enforcement  of  ordinance  having  effect  of  prohibit- 
ing cemetery  association  from  erecting  crematory  in  neighborhood  of 
cemeteries;  Mayor  etc.  of  Shellman  v.  Saxon,  134  Ga.  32,  27  L.  R.  A. 
(N.  S.)  462,  67  S.  E.  439,  refusing  to  enjoin  ordinance  prohibiting  sale 
of  imitations  or  substitutes  for  alcoholic  beverages  containing  more  than 
one-fourth  of  one  per  cent  of  alcohol;  Brown  v.  Nichols,  93  Kan.  740, 
L.  R.  A.  1915D,  827,  14$  Pac.  563,  enjoining  enforcement  of  ordinance 
in  effect  prohibiting  use  of  streets  by  owners  of  machine-shop;  Le  Blanc 
V.  New  Orleans,  138  La.  262,  70  South.  218,  prohibiting  enforcement  of 
injunction  against  enforcement  of  ordinance  requiring  indemnity  bonds  of 
carriers  of  passengers  for  hire  by  automobile  in  city  pending  determina- 
tion of  validity  of  ordinance;  Clark  v.  Harford  Agricultural  etc.  Assn., 
118  Md.  615,  85  Atl.  505,  holding  equity  could  stay  criminal  proceedings 
against  officers  of  racing  association  pending  determination  of  validity  of 
statute  to  protect  property  rights  involved;  Yale  Theater  Co.  v.  City  of 
Lawton,  35  Okl;  446,  130  Pac  136,  refusing  to  enjoin  ordinance  when 
asked  on  ground  that  it  was  void ;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn. 
371,  381,  384,  26  L.  R.  A.  (N.  S.)  201,  123  S.  W.  630,  633,  refusing  to 
enjoin  criminal  proceedings  under  statute  alleged  void,  though  multipli- 
city of  suits  and  irreparable  injury  alleged,  where  defense  to  criminal 
prosecution  was  unembarrassed;  Kissinger  v.  Hay,  52  Tex.  Civ.  300,  113 
S.  W.  1008,  holding  injunction  did  not  lie  against  enforcement  of  ordi- 
nance imposing  license  fee  on  hackmen  and  regulating  use  of  streets  for 
stands  which  was  enforceable  only  by  criminal  prosecution;  dissenting 
opinion  in  Bracey  v.  Darst,  21^  Fed.  502,  majority  enjoining  enforcement 
of  West  Virginia  ''blue  sky  law";  Thompson  v.  Van  Lear,  77  Ark.  512, 
92  S.  W.  774,  and  State  v.  Southern  Ry.  Co.,  145  N.  C.  545,  18  L.  R.  A. 
(N.  S.)  966,  59  S.  E.  587,  both  arguendo. 

Power  of  equity  to  enjoin  criminal  prosecution.    Notes,  19  Ann. 
Oaa.  460 ;  Ann.  Oas.  19160, 1155. 

Injunction  against  criminal  or  quasi  criminal  prosecution.    Note,  25 

L.  R.  A.  (N.  S.)  194. 
Injunction  against  prosecution  under  invalid  ordinance.     Note,  6 

Ann.  Oas.  1014, 

Stockholders  may  maintain  bill  to  restrain  enf  orc^nent  of  unconstitn- 
tional  law  against  corporation. 

Approved  in  Duluth  Brewing  etc.  Co.  v.  City  of  Superior,  123  Fed.  356, 
59  C.  C.  A.  481,  assuming  that  bill  in  equity  will  lie  to  restrain  enforce- 
ment of  invalid  ordinance  of  municipality. 

Equity  rule  94  requires  that  Ull  by  stockholder  against  corporation  ^nd 
others  to  restrain  enforcement  of  unconstitutional  law  against  corporation 
itself  must  diow  directors  have  refused  to  take  action,  and  efforts  of  plain- 
tiiTs  to  secure  such  action. 
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Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  162,  69  L.  Ed. 
175,  35  Sup.  Ct.  69,  holding  bill  does  not  lie  by  one  not  affected  by  act  to 
enjoin  enforcement  of  alleged  unconstitutional  statute;  Wathen  v.  Jack- 
son Oil  etc.  Co.,  235  U.  S.  640,  59  L.  Ed.  397,  35  Snp.  Ct.  225,  holding 
bill  by  stockholder  to  enjoin  enforcement  of  statute  alleged  to  deprive 
corporation  of  property  without  due  process,  which  did  not  show  officers 
had  refused  to  sue,  stated  no  ground  for  relief;  Ex  parte  Tonng,  209 
U.  S.  143,  14  Ann.  Oas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  722,  28 
Sup.  Ct.  441,  holding  bill  by  stockholders  of  railroad  to  enjoin  enforce- 
ment of  alleged  unlawful  rates  sufficiently  alleged  reason  for  making 
railroad  defendant ;  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1006,  dismiss- 
ing bill  for  failure  to  comply  with  rule;  Poor  v.  Iowa  Cent.  Ry.  Co.,  155 
Fed.  230,  holding  bill  by  stockholders  to  enjoin  statute  fixing  rates  failed 
to  show  compliance  with  equity  rule  94;  Venner  v.  Great  Northern  Ry. 
Co.,  153  Fed.  411,  holding  bill  by  stockholder  against  corporation  and 
others  did  not  state  ground  for  relief  where  not  showing  that  he  was 
stockholder  at  time  of  acts  of  which  he  complains. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Oas.  1915B,  1120. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  contracts.  Note,  12 
Ann.  Oas.  606. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  B.  A. 
(N.  S.)  224. 

Miscellaneous.  Cited  in  Dawson  ▼.  Columbia  Avenue  etc.  Trust  Co., 
197  U.  S.  180,  49  L.  Ed.  716,  25  Sup.  Ct.  420. 

189  V.  8.  221-232,  47  I*.  Ed.  782,  23  Sup.  Ot.  517,  KASHTTA  OAV.  BANK  T. 
ANOLO-AMEBICAN  I.AND  MOBTGAaS  ft  A.  GO. 

Acts  of  Parliament  under  which  corporation  was  organised  nuut  1m 
proved  'as  facts. 

Approved  in  Eastern  Bldg.  etc.  Assn.  v.  Williamson,  189  U.  S. 
125,  47  L.  Ed.  739,  23  Sup.  Ct.  529,  holding  courts  of  one  State  do  not 
take  judicial  notice  of  laws  of  another  State. 

Under  section  721,  Bevlsed  Statutes,  the  laws  of  the  several  States 
which  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in 
Federal  courts,  include  decisions  of  highest  court  of  State. 

Approved  in  American  Agricultural  Chemical  Co.  v.  Hogan,  213  Fed. 
420,  130  C.  C.  A.  52*,  following  State  rule  as  to  mode  of  impeachment; 
Robinson  v.  Van  Hooser,  196  Fed.  625,  116  C.  C.  A.  294,  following  State 
rule  in  refusing  to  admit  character  evidence  for  defense  in  action  for 
damages  for  conspiracy;  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  66, 
69  C.  C.  A.  28,  upholding  admission  of  testimony  given  by  witness  on 
former  trial  where  witness  out  of  State,  as  permitted  by  Ohio  statute. 

Disiinguished  in  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  67,  16  Ann. 
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Oas.  560,  93  C.  C.  A.  422,  holding  Federal  court  not  bound  by  deeisions 
of  State  court  as  to  power  to  compel  surgical  examination  of  plaintiff  in 
personal  injury  suit.  x 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note,  16 
Ann.  Oas.  567. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  450. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Oas.  1915B,  846. 

Subscription  to  foreign  corporation  subjects  stockholder  to  foreign  law. 

Approved  in  Corry  v.  Baltimore,  196  U.  S.  477,  49  L.  Ed.  562,  25  Sup. 

Ct.  297,  nonresident  stockholder  in  domestic  corporation  not  denied  due 

process  by  Maryland  statute  imposing  personal  liability  for  taxes  on  stock 

enforceable  by  personal  action  brought  against  him  by  corporation. 

There  is  a  presumption  of  good  faith  attaching  to  a  corporation  in  mak- 
ing assessment  on  stock. 

Approved  in  Lane  &  Co.  v.  Maple  Cotton  Mills,  226  Fed.  696,  uphold- 
ing action  of  majority  stockholders  in*  effecting  sale  of  assets  and  prac- 
tical consolidation  with  another  corporation;  The  Car  Trust  Inv.  Co.  v. 
Metropolitan  Trust  Co.,  184  Fed.  446,  107  C.  C.  A.  37,  contract  to  wind 
up  affairs  of  corporation  considered  and  upheld. 

Variances  between  allegation  and  proof  must  be  taken  when  evidence 
is  offered,  and  defect  is  cured  if  evidence  be  sufficient  to  support  verdict. 

Approved  in  Phoenix  Securities  Co.  v.  Dittmar,  224  Fed.  896,  140 
a  C.  A.  336,  and  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  576, 123  C.  C.  A. 
99,  both  following  rule;  Campbell  v.  United  States,  224  U.  S.  106,  56 
L.  Ed.  686,  32  Sup.  Ct.  398,  holding  where  denial  treated  as  sufficient  at 
trial,  objection  cannot  be  made  in  appellate  court;  Preiss  v.  Zitt,  148 
Fed.  618,  78  C.  C.  A.  56,  failure  to  object  to  variance  at  time  evidence  is 
offered  cures  mere  defects  of  averment,  where  evidence  sufficient  to  sup- 
port verdict ;  Coolot  Co.  v.  Kahner  &  Co.,  140  Fed.  839,  72  C.  C.  A.  248, 
amendments  to  conform  is  proof  presumed  made  where  evidence  unob- 
jected to  and  supp5rt8  verdict;  Chicago  etc.  Ry.  Co.  v.  Voelker,  129  Fed. 
529,  70  L.  B.  A.  264,  65  C.  C.  A.  226,  applying  rule  in  action  for  wrongful 
death  where  no  objection  made  to  evidence  showing  interstate  character 
of  road. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  33  L.  B.  A.  (N.  S.)  896. 

189  U.  B.   233-242»  47  I*.  Ed.  787,   23  Sup.   Ot.  596,   SEKA  ▼.  UNITED 
STATES. 

Miscellaneous.  Cited  in  Sena  v.  American  Turquoise  Co.,  14  N.  M. 
617,  98  Pac.  171,  and  Sena  v,  American  Turquoise  Co.,  220  U.  S.  498, 
499,  55  L.  Ed.  560,  31  Sup.  Ct.  488,  both  referring  historically  to  prin- 
cipal case. 
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189  V.  8.  242-264,  47  L.  Ed.  792,  23  Bop.  Ot.  663,  RANKIN  ▼.  TWmJTT 
INS.  T.  ft  8.  D.  00. 

Although  the  construction  of  written  Instnunents  is  tot  the  court* 
where  the  caee  tnrnB  on  conclngion  to  he  drawn  from  a  eeries  of  letttfs, 
particularly  of  a  commercial  character,  taken  In  connection  with  other 
facts,  it  ia  properly  for  the  Jury. 

Approved  in  White  v.  Lumiere  North  American  Co.,  79  Vt.  222, 
6  L.  E.  A.  (N.  8.)  807,  64  Atl.  1126,  and  TapUn  &  Rowell  v.  Marey,  81 
Vt.  452,  71  Atl.  81,  both  following  rule ;  Paine  v.  Copper  Belle  Min.  Co., 
232  U.  S.  597,  58  L.  Ed.  748,  34  Sup.  Ct.  440,  upholding  finding  as  to 
meaning  of  arrangement  between  parties;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  574,  83  C.  C.  A. 
431,  majority  holding  no  uncertainty  existed  as  to  effect  of  correspond- 
enee  on  an  employer's  liability  bond. 

Stockholders  of  record  are  liable  for  nnpaid  inatallmenta  though  they 
have  parted  with  stock. 

Approved  in  Schofield  v.  Twining,  127  Fed.  487,  holding  father,  sell- 
ing shares  in  bank  to  son,  a  director,  who  failed  to  transfer  on  books,  is 
liable  as  stockholder  on  failure  of  bank. 

Owner  of  stock  in  national  hank  cannot  avoid  liability  thereon  by  list- 
ing it  in  name  of  another,  thoui^  it  might  do  so  if  it  were  merely  pledgee. 

Approved  in  Merchants'  Nat.  Bank  v.  Wehrmann,  202  tJ.  S.  301,  50 
L.  Ed.  1040,  26  Sup.  Ct.  613,  national  bank  cannot  become  absolute 
owner,  in  satisfaction  of  debt,  of  shares  represented  by  transferable  cer- 
tificates in  partnership  for  dealing  in  realty;  Williamson  v.  American 
Bank,  185  Fed.  68, 107  C.  C.  A.  286,  holding  pledgee  not  subject  to  double 
liability ;  Kenyon  v.  Fowler,  155  Fed.  110,  83  C.  C.  A.  567,  holding  per- 
son without  interest  in  whose  name  shares  were  transferred  and  who  in- 
dorsed certificates  in  blank  was  subject  to  double  liability;  Adams  v. 
Clark,  36  Colo.  84,  10  Ann.  Gas.  774,  85  Pac.  647,  holding  bank  holding 
stock  of  another  bank  on  books  not  showing  it  was  pledgee  was  subject 
to  double  liability. 

Distinguished  in  Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U.  S.  167,  61 
L.  Ed.  427,  27  Sup.  Ct.  179,  holding  where  pledgee  had  credited  stock  on 
debt  at  agreed  value,  and  proved  balance  against  estate  of  pledgor  he 
was  liable  as  owner,  though  stock  registered  in  name  of  third  party. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock  to 
escape  liability.    Note,  6  Ann.  Oaa.  429. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  aa 
collateral  security.    Note,  10  Ann.  Gas.  783,  784. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  19  L.  R.  A. 
(N.  S.)  249,  250,  262,  254. 

Miscellaneous.  Cited  in  Hulitt  v.  Ohio  Valley  Nat.  Bank,  137  Fed. 
463,  69  C.  C.  A.  609,  where  pledgee  of  national  bank  stock  caused  stock 
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indorsed  in  blank  to  be  transferred  on  book  to  one  who  in  fact  held 
stock  for  it,  and  made  indorsement  on  note  of  sum  as  proceeds  of  sale 
of  stocky  pledgee  liable  for  assessment. 

180  U.  B.  255-260,  47  L.  Ed.  798,  28  Sap.  Ot.  574,  OUDDEN  v.  HABStNO- 
TON. 

Tax  assesament  on  panonalty  slionUl  be  conatraed  with  utmost  liber- 
ality; wblle  notice  is  required,  it  may  be  given  by  publication  or  posting 
In  public  places,  and  it  la  only  where  proceedings  are  arbiteary,  oppresaiye 
or  unjust,  that  they  are  declared  to  be  without  due  process  of  law. 

Approved  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28 
Sup.  Ct.  708,  holding  tax  levied  by  city  council  for  municipal  improve- 
ments was  void  where  no  hearing  or  notice  afforded  taxpayer;  Jackson 
Lumber  Co.  v.  McCrimmon,  164  Fed.  764,  holding  mere  irregularity  in 
assessment  of  omitted  property  did  not  warrant  injunction  against  tax; 
Hodge  V.  Muscatine  County,  121  Iowa,  490,  104  Am.  St.  Rep,  804,  67 
L.  R.  A.  624,  96  N.  W.  971,  upholding  Code,  §  5007,  imposing  tax  on 
buildings  used  in  manufacture  and  sale  of  cigarettes;  Sears  v.  Nahant, 
221  Mass.  435,  109  N.  E.  374,  holding  taxpayer  could  not  in  action  on 
contract  recover  back  excessive  tax;  Sears  v.  Vary,  208  Mass.  211,  94 
N.  E.  468,  holding  certiorari  to  supreme  judicial  court  did  not  lie  to  re- 
view judgment  of  assessors  in  proceedings  to  abate  tax ;  State  v.  Several 
Parcels  of  Land,  83  Neb.  16,  119  N.  W.  22,  holding  taxpayer  had  suffi- 
cient notice  and  hearing  and  tax  valid ;  Hill  v.  Henry,  66  N.  J.  Eq.  156^ 
57  AtL  556,  upholding  act  providing  for  publication  against  unascer- 
tained heirs  or  devisees  or  personal  representatives  and  decree  against 
them  by  class  designation  only. 

Validity  of  statute  subjecting  to  doom  of  assessor  a  taxpayer  fail- 
ing to  furnish  list  of  property.    Note,  24  L.  R.  A.  (N.  S.)  890. 

Miscellaneous.  Cited  in  Travelers'  Ins.  Co.  v.  Board  of  Assessors,  122 
La.  136,  24  L.  R.  A.  (N.  S.)  388,  47  South.  441,  to  point  that  penalty  may 
be  imposed  on  taxpayer  for  failure  to  make  return  of  property. 

189  V.  a  260-274,  47  L.  Sd.  802,  23  Sup.  Ct.  624,  WISER  v.  LAWIiER. 

Where  a  prospectus  ia  circulated  as  an  inducement  to  take  8to<^  in  a 
corporate  enterprise,  its  language  ia  to  be  interpreted  by  the  effect  it  would 
have  upon  an  ordinary  mind. 

Approved  in  Downey  v.  Finucane,  205  N.  Y.  262,  98  N.  E.  394,  pro- 
moters held  liable  for  fraud  effected  by  false  statements  in  prospectus. 

Duty  and  liability  of  promoters  to  corporation  and  its  members. 
Note,  18  L.  R.  A.  (N.  S.)  1109,  1120. 

To  constitute  estoppel  by  silence,  there  must  be  not  only  opportunity  to 
speak,  and  purchase  must  have  been  in  reliance  upon  conduct  of  party 
sought  to  be  estopped. 
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Approved  in  Greey  v.  Dockendorff,  231  U.  S.  516,  58  L.  Ed.  848,  34 
Sup.  Ct.  166,  holding  secrecy  as  to  lien  of  goods  purchased  by  advances 
made  oy  lienor  did  not  avoid  it  when  concealment  not  active  attempt  to 
mislead  other  creditors;  Shinew  v.  First  Nat.  Bank,  84  Ohio  St.  30(5, 
Ajui.  Gas.  19120, '587,  86  L.  B.  A.  (N.  S.)  1006,  95  N.  E.  883,  holding 
silence  did  not,  under  facts,  estop  one  to  claim  his  signature  to  note  was 
forgery;  dissenting  opinion  in  Western  Maryland  Ry.  Co.  v.  Eastern 
Cement  Gun  Co.,  231  Fed.  626,  majority  holding  in  action  on  construc- 
tion contract  failure  of  defendant's  engineer  to  notify  plaintiff  that  it 
was  in  default  did  not  estop  defendant,  where  contract  fixed  definite 
time  to  complete  work. 

One  holding  recorded  deed  to  property  is  not  reqalred  to  disclose  owner- 
ship to  persons  contemplating  pnrchase  ftom  his  grantor. 

Approved  in  Waits  v.  Moore,  89  Ark.  23,  115  S.  W.  932,  following: 
rule. 

Distinguished  in  Macomber  v.  Kinney,  114  Minn.  156,  160,  128  N.  W. 
1064,  1006,  holding,  under  facts,  defendants  were  not  negligent  in  fail- 
ing to  discover  discrepancy  arising  from  spelling  of  names,  on  public 
records,  and  plaintiff  was  estopped  to  assert  adverse  title. 

189  U.  a  274r-291,  47  Ik  Ed.  811,  28  Snp.  Ot.  507,  MISSOUBI  PAOIFIO  B.  K. 
00.  v.  UKITED  STATES. 

Snit  by  United  States  commenced  prior  to  act  of  Febmary  19,  1908,  to 
restrain  railroad  from  discriminating  between  localities,  is  without  authority 
of  law  and  subject  to  demurrer,  but  if  pending  when  act  passed  will  not  be 
dismissed  but  continued  under  authority  given  by  that  act. 

Approved  in  Great  Northern  Ry.  Co.  v.  United  States,  208  U.  S.  468, 
52  L.  Ed.  576,  28  Snp.  Ct.  313,  holding  act  of  June  29,  1906,  did  not  re- 
peal act  of  February  19,  1903,  so  as  to  deprive  United  States  of  right  to 
prosecute  for  violations  of  former  committed  prior  to  enactment  of  lat- 
ter act ;  United  States  v.  Milwaukee  etc.  Transit  Co.,  145  Fed.  1010,  up- 
holding equity  jurisdiction  in  suit  by  government,  to  restrain  corpora- 
tions from  giving  and  receiving  rebates  in  violation  of  Elkins  Act; 
United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  185,  186,  188,  189,  suit 
by  attorney  general  to  enjoin  rebates  by  railroad  filed  prior  to  Elkins 
Act  not  validated  by  that  act. 

Right  of  United  States  to  maintain  civil  action.    Note,  Amu  Oas. 
1912D,  515. 

Miscellaneous.  Cited  in  Houston  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co.. 
171  Fed.  725,  to  point  that  Circuit  Court  had  no  jurisdiction  to  enjoin 
establishment  of  interstate  freight  rate  by  carrier,  or  enforcement  of 
new  rate  before  reasonableness  determined  by  commerce  commission. 

189  U.  S.  292-^01,  47  L.  Ed.  817,  23  Sup.  Ot  545,  POTTEft  v.  HALI.. 

Under  statute  opening  Oldahoma  for  settlement,  entry  before  noon  of 
April  22,  1889,  did  not  dlsq^ialify  one  from  returning  and  taking  part  in  the 
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race  for  the  land,  n^b/an  he  obtained  no  special  adTaatage  in  the  race  by 
flrst  going  on  tbe  land. 

Approved  in  Howe  v.  Parker,  190  Fed.  747,  748,  756,  111  C.  C.  A.  466, 
following  rule. 

Secretary  of  Interior  having  Jorlndlction  of  land  contest  on  rehearing 
is  not  bound  by  finding  of  facts  made  by  predecessor. 

Approved  in  Greenameyer  v.  Coate,  212  U.  S.  442,  68  L.  Ed.  690,  29 
Sup.  Ct.  346,  following  rule. 

Oondnsiyeness  of  Land  Department  decisions  on  facts. 
Approved  in  Hartwell  v.  Havighorst,  196  U.  S.  636,  49  L.  Ed.  629,  26 
Sup.  Ct.  793,  and  Parryman  v.  Cunningham,  16  Okl.  99,  82  Pac.  824,  all 
following  rule. 

189  V.  S.  301-306,  47  I..  Ed.  821,  23  Sup.  Ot.  565,  FABMEBS  ft  MEB- 
CfHAKTS'  IKS.  CO.  v.  DOBNEY. 

Federal  question  raised  in  State  court  assignment  of  errors  is  not  too 
late  to  confer  Jurisdiction  on  writ  of  error  to  Federal  Supreme  Oourt. 

Approved  in  Cincinnati  etc.  Packet  Co.  v.  Bay,  200  U.  S.  182,  50  L.  Ed. 
482,  26  Sup.  Ct.  208,  certificate  of  highest  State  court  that  it  considered 
Federal  questions  relied  on  shows  question  not  raised  too  late. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  40. 

The  statute  of  Nebraska  by  which  court  rendering  Judgment  against 
insurer  for  total  loss  on  fire  policy  shall  allow  reasonable  attorney's  fee  to 
be  taxed  as  costs  is  not  void  under  the  Fourteenth  Amendment,  because 
applying  to  insurance  companies  alone,  or  because  fee  is  to  be  imposed  on 
unsuccessful  defendant  only. 

Approved  in  Atchison  etc.  By.  Co.  v.  Vosburg,  238  U.  S.  58,  61,  L.  B.  A. 
1915E,  953,  69  L.  Ed.  1200,  1201,  35  Sup.  Ct.  676,  upholding  statute  re- 
quiring prompt  furnishing  of  cars  and  prompt  loading  under  penalty; 
Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  660,  662,  58  L.  Ed.  1138,  1139, 
34  Sup.  Ct.  678,  upholding  statute  allowing  attorney's  fee  for  plaintiff 
in  contested  cases  for  small  amounts;  Arkansas  Ins.  Co.  v.  MoManus,  86 
Ark.  122,  110  S.  W.  799,  Harp  v.  Fireman's  Fund  Ins.  Co.,  130  Ga.  732, 
14  Ann.  Cas.  299,  61  S.  E.  707,  Montcleone  v.  Seaboard  Fire  etc.  Ins.  Co., 
126  La.  810,  816,  62  South.  1033,  1036,  and  Manhattan  Life  Ins.  Co.  v. 
Cohen,  234  U.  S.  133,  136,  58  L,  Ed.  1258,  1254,  34  Sup.  Ct.  874,  all  up- 
holding statute'  imposing  penalty  for  delay  in  pa3mient  of  proper  claims 
by  insurer;  Seaboard  Air  Line  Ry.  Co.  v.  Seegers,  207  U.  S.  77,  52  L.  Ed. 
110,  28  Sup.  Ct.  28,  holding  void  statute  imposing  penalty  on  carrier  for 
failure  to  adjust  claims  in  stated  time,  on  ground  that  penalty  excessive 
and  time  too  short;  Supreme  Ruling  of  the  F.  M.  C,  v.  Snyder,  227  U.  S. 
602,  57  L.  Ed.  614,  33  Sup.  Ct.  292,  holding  statute  providing  for  addi- 
tional recovery  to  cover  damages  where  insurer  delays  in  bad  faith  in 
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paying  loss;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  373,  upholding 
statute  making  teleg^ph  companies  liable  for  mental  anguish  due  to  de- 
lay in  or  failure  to  deliver  telegram;  Williamson  v.  Liverpool  etc.  Ins. 
Co.,  141  Fed.  56,  5  Ann,  Oaa.  402,  72  C.  C.  A.  542,  upholding  Missouri 
act  allowing  damages  and  attorney's  fees  in  action  on  insurance  policy; 
Williams  v.  State,  85  Ark.  471,  122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  S.) 
482,  108  S.  W.  840,  upholding  statute  regulating  soliciting  for  hotels, 
etc.,  of  persons  who  arrive  on  trains;  Missouri  State  Life  Ins.  Co.  v. 
Lovelace,  1  Ga.  App.  460,  463,  58  S.  E.  100, 101,  holding  in  suit  on  policy- 
damages  and  penalties  recoverable  by  citizen  of  another  State  were  re- 
coverable where  contract  was  to  be  performed  in  such  other  State;  Hart- 
ford Fire  Ins.  Co.  v.  Redding,  47  Fla.  235,  110  Asxl  St  Rep.  123.  67 
L.  R.  A.  518,  37  South.  65,  and  Tillis  v.  Liverpool  etc.  Ins.  Co.,  46  Fla. 
276,  110  Am.  St.  Rep.  96,  35  South.  174,  both  upholding  act  of  1893, 
allowing  recovery  of  attorney's  fees  in  suits  on  insurance  policies ;  Terre 
Haute  etc.  Ry.  Co.  v.  Salmon,  161  Ind.  139,  67  N.  E.  920,  upholding  stat- 
ute authorizing  recovery  of  attorney's  fees  for  railroad's  failure  to 
comply  with  statute  authorizing  adjoining  owner  to  fence  right  of  way 
at  railroad's  expense  on  latter's  failure  to  do  so;  Strange  v.  Board  of 
Commrs.  of  Grant  County,  173  Ind.  650,  91  N.  E.  246,  upholding  statute 
providing  for  highway  construction  and  repair,  but  denying  rights  there- 
under to  cities  above  certain  population;  Pittsbui^h  etc.  Ry.  Co.  v. 
Taber,  168  Ind.  423,  11  Ajm.  Oas.  808,  77  N.  E.  742,  upholding  statute 
giving  attorney's  fee  in  suit  to  enforce  street  assessment;  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  353,  383,  38  L.  R.  A.  (N.  S.)  706,  108 
N.  W.  907,  917,  upholding  statute  abolishing  fellow-servant  rule  in  ac- 
tions for  personal  injuries  of  servants  and  railroads;  Martin  v.  Oregon 
etc.  Nav.  Co.,  68  Or.  211,  113  Pac.  21,  and  Vosburg  v.  Atchison  etc.  Ry. 
Co.,  89  Kan,  127,  128,  130  Pac.  672,  both  upholding  statute  allowing 
attorney's  fee  in  actions  against  railroads  for  delay  in  furnishing  cars; 
State  V.  Fritz,  80  Kan.  169,  101  Pac.  1013,  upholding  statute  allowing 
attorney's  fee  in  action  to  abate  nuisance  under  liquor  laws;  Behrens  v. 
Kruse,  121  Minn.  95,  140  N.  W.  342,  upholding  statute  giving  attorney's 
fee  on  foreclosure  of  mechanics'  liens ;  State  v.  Missouri  Pac.  R.  Co.,  242 
Mo.  362, 147  S.  W.  124,  upholding  statute  requiring  corporations  to  pay 
wages  as  often  as  semi-monthly;  State  ex  rel.  Sparks  v.  State  Bank  etc. 
Co.,  31  Nev.  470,  103  Pac.  410,  upholding  act  creating  bank  commission 
and  authorizing  it  to  ask  receiver  for  any  bank  on  decision  of  State 
bank  examiner  that  bank  was  insolvent ;  Pyramid  Land  etc.  Co.  v.  Pierce, 
30  Nev.  248,  252,  95  Pac.  214,  215,  upholding  statute  giving  attorney's 
fee  in  action  for  damages  from  unlawful  grazing  of  sheep  on  premises 
of  plaintiff;  Seegers  v.  Seaboard  etc.  Ry.  Co.,  73  S.  C.  79,  62  S.  E.  800, 
upholding  statute  imposing  penalty  on  carrier  failing  to  adjust  claim  for 
loss  or  damage  within  certain  time;  Hamilton  Nat.  Bank  v.  Amster,  134 
Tenn.  547, 184  S.  W.  7,  upholding  statute  providing  for  organization  and 
regulation  of  fraternal  beneficiary  associations  transacting  life  insurance 
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business;  Continental  etc.  Ins.  Co.  v.  Whitaker,  112  Tenn.  172/105  Am. 
St.  Rep.  916,  64  L.  R.  A.  451,  79  S.  W.  123,  upholding  aet  of  1901,  mak- 
ing insurance  companies  refusing  in  bad  faith  to  promptly  pay  loss,  and 
policy-holders  bringing  suit  in  bad  faith  liable  to  penalty ;  Central  Glass 
Co.  V.  Niagara  Fire  Ins.  Co.,  131  La.  519,  59  South.  975,  ai^endo. 

Constitutionality  of  statutes  providing  damages  or  penalty  for  re- 
fusal or  failure  of  insurance  company  to  pay  loss.  Notes,  5  Ann. 
Gas.  406;  14  Ann.  Gas.  302. 

Validity  of  statutory  provision  for  attomejr's  fee.    Note,  17  L.  R.  A. 

(K.  S.)  912. 
Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 

848. 

189  V.  S.  SOe-Sll,  47  L.  Ed.  826,  28  flap.  Ot  636,  OKONDAQA  NATION  v. 
THATCHER. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note^  63  L.  R.  A. 
34. 

189  V.  S.  311-319,  47  L.  Ed,  828,  23  Bop.  Ot  536,  SHORTLEFF  ▼.  VNITEI) 
STATES. 

Right  of  removal  Is  inherent  in  appointing  power  nnless  expressly  taken 
away. 

Approved  in  Easson  v.  Seattle,  32  Wash.  411,  73  Pac.  498,  holding 
under  Seattle  Charter,  art.  XVI,  §  12,  providing  for  removal  of  em- 
ployees in  classified  civil  service  by  appointing  power  only  chief  of  police 
only  can  remove  clerk  in  his  department. 

The  only  restraint  on  the  abase  of  the  power  of  removal  of  officials  by 
the  President  consists  in  the  responsibility  of  the  President,  under  his  oath 
of  office,  to  act  as  shall  be  for  the  general  benefit  and  welfare. 

Approved  in  French  v.  Senate,  146  CaL  609,  80  Pac.  1034,  upholding 
power  of  Senate  to  expel  senator. 

Where  Congress  creates  an  office  and  provides  for  removal  of  incum- 
bent for  stated  causes,  he  is  entitled  to  notice  and  hearing  if  his  removal 
is  sought  for  any  of  snch  causes,  but  the  President  may  remove  him  at  any 
time  without  notice  and  hearing,  and  it  most  be  presumed  ronoval  was  not 
for  any  of  the  stated  causes. 

Approved  in  Hartigan  v.  United  States,  196  U.  S.  174,. 49  L.  Ed.  436, 
25  Sup.  Ct.  204,  West  Point  cadet  may  be  dismissed  without  court- 
martial  ;.  United  States  v.  Newman,  42  App.  D.  C.  100,  Ann.  Oas.  1914D, 
1146,  holding  quo  warranto  lay  to  determine  right  to  hold  office  of 
commissioner  of  District  by  appointment  of  President,  where  it  was 
claimed  he  was  not  a  resident  for  three  years  at  time  of  appointment; 
Kalbjus  V.  Siddons,  42  App.  D.  C.  318,  applying  rule  in  proceedings  for 
removal  of  commissioner  of  Disitrict;  United  States  v.  Lane,  40  App. 


189  U.  S.  319-346      NOTES  ON  U.  S.  REPORTS.  -  1326 

D.  C.  637,  under  statute  authorizing  Secretary  of  Interior  to  remove  mem- 
bers  of  Osage  Tribal  Council,  elected  by  members  of  tribe,  for  good  cause, 
''to  be  by  him  determined/'  notice  and  hearing  are  not  necessary  to  re- 
moval; Rudolph  V.  United  States,  37  App.  D.  C.  458,  holding  commis- 
sioners of  District  could  not  be  compelled  to  grant  oral  hearing  of  appeal 
from  their  order  removing  policeman;  State  ex  rel.  Poole  v.  Peake,  18 
N,  D.  110, 120  N.  W.  51,  upholding  removal  by  Governor  of  adjutant  gen- 
eral of  State  militia  and  appointment  of  successor;  Easson  v.  Seattle,  32 
Wash.  411,  73  Pac.  498,  civil  service  commission  of  Seattle  cannot  remove 
clerk  in  police  department  appointed  by  chief  of  police ;  dissenting  opin- 
ion in  Ekem  v.  McGovem,  154  Wis.  296,  46  L.  R.  A.  (N.  S.)  796,  142 
N.  W.  638,  majority  holding  notice  to  officer  of  removal  proceedings  and 
opportunity  to  defend  were  insufficient. 

Distinguished  in  Territory  ex  rel.  Klock  v.  Mann,  16  N.  M.  216,  218, 
114  Pac.  363,  holding  Governor  had  no  power  to  remove  district  attorney 
appointed  for  fixed  term  before  end  of  term. 

Right  of  public  officer  holding  for  fixed  term  to  notice  and  hearing 
before  removal  for  cause.    Note,  12  AlilL  Oas.  997. 

189  V.  8.  319^25,  47  L.  Ed.  833,  23  Sup.  Ot.  543,  SEXTOK  T.  OAIIFOBNIA. 

State  court  may  try  person  for  extortion  where  basis  of  extortion  was 
threat  to  accuse  one  of  having  committed  an  act  wliich  is  exclusively  crime 
against  United  States. 

Approved  in  State  v.  McCullagh,  96  Kan.  787, 153  Pac.  558,  upholding 
State  law  prohibiting  duck  shooting  from  motor  boat,  though  hunting  of 
migratory  game  birds  prohibited,  by  Federal  statute. 

Right  of  grand  jury  to  find  indictment  before  or  pending  preliminary 
examinatiou.    Note,  Ann.  Cas.  19121),  147. 

189  V.  S.  325-636,  47  Is,  Ed.  835,  23  Sup.  Ot.  549,  FOSTER  ▼.  PBTOE. 

Territory  may  tax  lands  in  unorganized  territory,  or  reservation  at- 
tached to  county  for  Judicial  purposes. 

Approved  in  Rice  v.  Hammonds,  19  Okl.  421,  14  AmL  Oas.  963,  91 
Pac.  699,  holding  county  could  tax  personalty  belonging  to  persons  re- 
siding on  military  reservation  located  therein. 

Right  of  State  or  territory  to  tax  personalty  on  government  reserva^ 
tion.    Note,  14  Ann.  Oas.  964. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
854,  361. 

189  U.  &  336-^346,  47  !■.  Ed.  839,  23  Sup.  Ot.  658,  TUSmSY  T.  OAT. 

Where  a  case  turns  merely  on  the  construction  of  the  statute  of  another 
State,  a  decision  is  not  necessarily  of  a  Federal  character. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  51,  64  L.  Ed« 
S27,  30  Sup,  Ct.  676,  holding  whether  State  court  failed  to  give  full  faith 
and  credit  to  statute  of  another  State  in  not  construing  it  as  construed 
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in  courts  of  latter  State  was  not  open  when  not  properly  asserted  in  State  ■ 
court;  Smithsonian  Institution  y.  St.  John,  214  U.  S.  29,  53  L.  Ed.  898, 
214  Sup.  Ct.  19,  holding  erroneous  construction  of  statute  of  another 
State  was  not  denial  of  full  faith  and  credit ;  Allen  v.  Alleghany  Co.,  196 
U.  S.  465, 466,  49  L.  Ed.  556,  25  Sup.  Ct.  311,  no  Federal  question  involved 
in  State  decision  that  plea  does  not  disclose  defense  that  note  given  to 
foreign  corporation  pursuant  to  business  done  in  other  State  without 
complying  with  statutes  regulating  foreign  corporations;  Irose  v.  Balla, 
181  Ind.  496,  104  N.  E.  853,  holding  no  recovery  could  be  had  on  judg- 
ment of  another  State  on  note  confessed  on  warrant  of  attorney,  where 
such  power  to  confess  judgment  was  contrary  to  public  policy  of  State ; 
New  York  etc.  Ry.  Co.  v.  Lind,  180  Ind.  43,  102  N.  E.  451,  construction 
of  foreign  statutes  relied  on  need  not  be  pleaded,  since  it  is  presumed 
court  will  place  same  construction  on  them. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  427. 

Beceiyer  limited  by  State  law  to  salt  against  resident  stockholders  can- 
not sue  elsewhere. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  327,  63 
C.  C.  A.  51,  holding  receiver  of  insolvent  corporation  appointed  under 
general  equity  power  of  court  cannot  sue  to  collect  money  in  foreign 
jurisdiction. 

A  receiver  for  an  insolvent  Minnesota  corporation  appointed  under 
Minnesota  statute  of  1894  has  no  power  to  sue  stockholders  on  their  statu- 
tory liability  in  courts  of  another  State. 

Approved  in  Clark  v.  Knowles,  187  Mass.  38,  39, 105  Am.  St.  Rep.  376/ 
72  N.  E.  353,  354,  suit  in  equity  by  creditors  of  Colorado  corporation 
against  Massachusetts  stockholder  to  enforce  double  liability  under  Colo- 
rado statute  not  maintainable;  Hunt  v.  Whewell,  122  Wis.  38,  99  N.  W. 
601,  order  of  Minnesota  court  directing  payment  of  assessment  is  not 
enforceable  as  judgment  in  Wisconsin  courts  against  resident  of  Wis- 
consin. 

Distinguished  in  Selig  v.  Hamilton,  234  U.  S.  659,  Ann.  Oas.^  1917A, 
104,  58  L.  Ed.  1528,  34  Sup.  Ct.  926,  upholding  judgment  of  Federal 
court  of  New  York  against  resident  stockholder  of  insolvent  Minnesota 
corporation  on  stockholder's  liability  in  suit  under  act  of  1899;  Converse 
v.  Mears,  162  Fed.  769,  Bemheimer  v.  Converse,  206  U.  §.  524,  51  L.  Ed. 
1172,  27  Sup.  Ct.  755,  and  Converse  v.  Hamilton,  224  U.  S.  254,  257,  Ann. 
Gas.  191SD,  1292,  56  L.  Ed.  758,  754,  32  Sup.  Ct.  415,  all  holding  receiver 
of  insolvent  Minnesota  corporation  was  quasi  assignee,  under  law  of  1899, 
and  could  sue  in  courts  of  another  State  on  stockholder's  liability ;  Childs 
V.  Blethen,  40  Wash.  348,  350,  361,  82  Pac.  408,  409,  where  sister  State 
court  in  receivership  proceedings  fixed  statutory  liability  of  stockholders, 
receiver  could  sue  on  judgment  in  this  State;  dissenting  opii^ion  in  Con- 
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verse  v.  Hamilton,  136  Wis.  592,  118  N.  W.  191,  majority  lioldmg  action 
did  not  lie  by  receiver  of  Minnesota  corporation  appointed  nndtf  act  of 
1899,  to  collect  assessment  from  Wisconsin  stockholders. 

Privileges  accorded  by  comity  to  foreign  receivers.  Note,  Ann.  Oas. 
191SD,  1297. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  38  L.  B.  A.  (K.  S.)  900,  901. 

AUegations  of  foreign  law  are  not  admitted  by  dannrrer. 
Approved  in  Knickerbocker  Trust  Co.  v.  Iselin,  185  N.  Y.  58,  77  N.  E. 
878,  liability  of  stockholder  in  foreign  corporation  not  admitted  by  de- 
murrer to  complaint  alleging  that  by  laws  of  that  State  he  is  individually 
liable  to  plaintiff  to  amount  equal  to  double  his  stock. 

Ooort  of  f  onun  determines  tight  to  roe. 
Approved  in  Hunt  v.  Whewell,  122  Wis.  39,  99  N.  W.  601,  order  of 
Minnesota  court  directing  payment  of  assessment  is  not  enforceable  as 
judgment  in  Wisconsin  courts  against  resident  hereof. 

Opinion  on  abstract  question  ia  not  binding. 
Cited  in  Perkins  v.  Hendryx,  149  Fed.  531,  arguendo. 
Judginent  of  the  courts  of  other  States.    Note,  103  Ain.  St.  Bep.  328. 

Enforceability  in  Federal  court,  or  court  of  another  State,  of  con- 
tract of  foreign  corporation  not  complying  with  conditions  of  doing 
business.    Note,  26  L.  R.  A.  (N.  S.)  1003. 

189  V.  8.  346-S54,  47  I*.  Ed.  845,  23  Bnp.  Ct.  676,  THAYlBB  T.  8PBATT. 

Assignment  of  certiflcate  of  entry  does  not  make  purchaser  thereof  a 
bona  fide  purchaser. 

Approved  in  Peyton  y.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  reaffirm- 
ing rule. 

On  proceedings  to  cancel  entry  wliicb  has  been  transferred,  wliere  Land 
Department  has  notice,  and  records  diow  name  and  address  of  transferee, 
he  has  right  to  notice. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169,  59 
L«  Ed.  899,  35  Sup.  Ct.  515,  holding,  under  facts,  homesteader  could  main- 
tain trespass  for  cutting  timber  though  trespasser  had  settled  with 
United  States ;  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  Land  De- 
partment cannot  cancel  existing  entries  without  notice  to  parties  in  inter- 
est; Sorrels  v.  Jones,  26  Okl.  578,  110  Pac.  747,  holding  Secretary  of 
Interior,  before  issuance  of  certificate  of  allotment  to  Indian  allottee,  on 
notice  to  allottee,  could  cancel  allotment  when  procured  by  mistake  of 
law. 

tJpon  writ  of  error  to  State  court.  Supreme  Court  has  no  xli^t  to  review 
its  decision  on  ground  that  finding  is  against  evidence. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Texas,  204  U.  S.  411,  51  L.  Ed.  546, 
27  Sup.  Ct.  360,  following  rule;  Waters-Pierce  Oil  Co.  y.  Texas,  212  U.  8. 
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97,  53  L.  Ed.  425,  29  Sup.  Ct.  220,  holding  review  limited  to  denials  of 
Federal  rights;  Cedar  Rapids  Gas  light  Co.  v.  Cedar  Rapids,  223  U.  S. 
668,  56  L.  Ed.  604,  32  Sup.  Ct.  389,  holding  writ  of  error  to  State  eourt 
in  chaneery  case  did  not  open  evidence  for  re-examination  in  Supreme 
Court;  Shenk  v.  Anmiller,  217  Fed.  971,  holding  erroneous  conclusion  of 
Land  Department  on  questions  of  law  reviewable  by  courts. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

169  V.  8.  354-363,  47  L.  Ed.  849,  23  Sup.  Ct.  585,  TEXAS  ft  PACIFIC  B.  E. 
CO.  v.  CABUM'. 

Where  It  is  duty  of  foreman  of  bridge  repair  gang  to  keep  track  dear, 
though  it  may  also  be  duty  of  men  to  keep  tools  off  tra^  where  one  of  men 
is  injured  becaufle  tool  is  left  on  track,  railroad  is  Uable. 

Approved  in  Memphis  Consol.  G.  ft  E.  Co.  v.  Creighton,  183  Fed.  556, 
106  C.  C.  A.  98y  holding  proximate  cause  of  explosion  of  gas  in  house  was 
leak  in  main,  and  not  lighting  of  match. 

Duty  and  liability  of  master  to  servant  engaged  in  bridge  construc- 
tion work.    Note,  21  Ann.  Cas.  771. 

Miscellaneous.  Cited  in  Swayne  v.  Barsch,  226  Fed.  587,  to  point  that 
State  statute  limiting  fellow-servant  rule  as  to  railroads  was  not  void  as 
applied  to  interstate  railroads. 

189  tJ.  a  363-370,  47  L.  Ed.  854,  23  Bup.  Ct.  604,  XTKION  STEAMBOAT  CO. 
y.  EBIE  ft  W.   TBAKSP.  CO.  (THE  CONEMAUOH). 

\fhere  interest  is  awarded  on  damages  in  admiralty  the  State  rate 
governs. 

Approved  in  Cambria  S.  S.  Co.  v.  Pittsburgh  S.  S.  Co.,  212  Fed.  676, 
677,  51  L.  R.  A.  (N.  S.)  966, 129  C.  C.  A.  210,  both  holding  where  interest 
allowed  on  damages  for  maritime  tort  occurring  in  inland  waters  State 
rate  should  be  allowed. 

Rate  of  interest  allowed  in  case  of  marine  tort  as  affected  by  place 
of  occurrence  or  suit.    Note,  51  L.  R.  A.  (N.  S.)  968. 

Where  collision  between  two  steamers  was  fault  of  both  and  Judgment 
given  in  favor  of  one  for  half  her  damages  against  the  other,  less  one  half 
damages  to  other,  latter  cannot  set  off  any  part  of  such  damages  against  or 
sbift  jndgment  upon,  owners  of  former,  though  it  result  in  latter  paying 
more  than  half  of  loss. 

Approved  in  Erie  etc.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  13,  15,  73 
C.  C.  A.  195,  where  decree  in  suit  in  which  both  vessels  and  all  parties 
present  determining  fault  and  apportioning  damages  bars  admiralty  suit 
by  one  vessel  against  other  for  contribution  for  cargo  damage  which  was 
denied  in  first  suit;  The  Conemaugh,  136  Fed.  241,  where  both  vessels 
held  in  fault,  libeled  vessel  held  liable  for  all  cargo  damage^  it  is  no  de* 
XVin--84 
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f cnse  to  action  against  other  vessel  for  recoupment  of  half  damages  that 
action  against  vessel  by  her  cargo  owners  is  barred  by  limitation. 

Distinguished  in  The  Maine,  161  Fed.  411,  holding  where  barge  injured 
by  collision  caused  by  fault  of  tug  and  another  steamer,  tug  being  pri- 
vate carrier  and  by  contract  exempted  from  liability,  libelant  could  re- 
cover only  one-half  damages  from  other  steamer. 

Miscellaneous.  Cited  in  The  Newaygo,  205  Fed.  181,  182,  and  Erie 
R.  R.  Co.  V.  Erie  etc.  Transp.  Co.,  204  U.  S.  224,  228,  51  L.  Ed.  453,  454, 
27  Sup.  Ct.  246,  both  referring  historically  to  principal  case. 

189  U.  8.  370-383,  47  L.  Ed.  868,  23  Sap.  Ot.  538,  ZANE  T.  HAMILTON 

oounttI 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  410. 

Miscellaneous.  Cited  in  Hamilton  County  v.  Montpelier  Sav.  Bank  etc. 
Co.,  157  Fed.  21,  84  C.  C.  A.  523,  referring  historically  to  principal  case. 

188  U.  8.  383-391,  47  L.  Ed.  860,  23  Sup.  Ot.  540,  DETBOIT,  F.  W.  Bt  B.  I. 
BT.  OO.  ▼.  08BOBN. 

Neitber  due  process  of  law  nor  equal  protection  of  laws  is  denied  street 
railroad  by  order  of  Oommlssioner  of  railroads  made  under  Michigan  act  of 
1803,  requiring  street  railway  to  pay  half  of  expense  of  constructing  and 
maintaining  safety  appliances  at  grade  crossing  of  steam  railroad  built  after 
street  railway  constructed. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S.  129,  59 
L.  Ed.  161,  35  Sup.  Ct.  82,  and  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  232 
U.  S.  438,  58  L.  Ed.  674,  34  Sup.  Ct.  400,  both  holding  railroad  could  be 
required  to  build  viaduct  to  carry  highway  over  tracks;  In  re  Finley,  1 
Cal.  App.  211,  81  Pac.  1046,  upholding  Penal  Code,  §  246,  imposing  death 
penalty  on  life  convict  committing  aggravated  assault;  State  v.  Hyman, 
98  Md.  616,  64  L.  R.  A.  637,  57.Atl.  9,  upholding  Sweat-shop  Act  of  1902; 
State  ex  rel.  Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  391,  120  Am. 
St.  Rep.  581,  8  Ann.  Oas.  1047,  28  L.  R.  A.  (N.  8.)  298,  108  N.  W.  264, 
holding  city  could  require  railroad  to  maintain  suitable  crossings  at  its 
own  expense;  American  Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247  Mo. 
452,  472,  157  S.  W.  523,  534,  holding  city  had  power  to  require  railroads 
to  abolish  grade  crossings  and  carry  streets  under  or  over  tracks;  Mis> 
souri  etc.  Ry.  Co.  v.  State,  29  Okl.  655,  119  Pac.  123,  upholding  order  of 
corporation  commission  requiring  railroads  to  construct  union  depot; 
Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  591,  Ann.  Oas.  1915B,  157,  49 
L.  R.  A.  (N.  8.)  977,  88  Atl.  778,  holding  Full-crew  Act  not  void  because 
making  necessary  further  expense  by  railroads ;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  365,  Ann.  Oas.  19150,  1269,  85  Atl.  700,  holding  legislature  could 
authorize  public  service  commission  to  require  railroad  to  erect  gates  at 
crossing;  Spokane  v.  Spokane  etc.  R.  Co.,  75  Wash.  659,  135  Pac.  640, 
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holding  city  could  require  removal  of  grade  erossings  and  compel  rail- 
roads to  bear  just  share  of  expense;  State  ex  rel.  North  Coast  Ry.  v. 
Northern  Pac.  Ry.  Co.,  49  Wash.  86,  94  Pac.  909,  holding  in  proceedings 
to  condemn  right  of  way  for  railroad  grade  crossing  over  tracks  of  an- 
other railroad,  expense  of  installing,  maintaining  and  operating  interlock- 
ing switch  devices  were  properly  charged  to  former ;  dissenting  opinion  in 
Missouri  Pac.  Ry.  Co.  v.  Omaha,  197  Fed.  520,  117  C.  C.  A.  12,  holding 
ordinance  requiring  railroad  to  build  viaduct  for  street  over  its  tracks  not 
void  because  providing  for  ptrength  and  size  sufficient  to  carry  street  rail- 
road. 

Objection  tbat  State  statute  vlolateB  Constitution  because  not  providing 
for  notice  to  tboee  affected,  is  not  available  to  one  wbo  bad  notice,  and  at 
bearing  objected  proposed  action  tbereunder. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Board  of  Railway  Commrs.,  85 
Kan.  231, 116  Pac«  896,  following  rule. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 

Note,  19  Ann.  Gas.  182. 
Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  E.  A.  60.  f 

189  U.  8.  391-408,  47  L.  Ed.  866,  23  Sup.  Ot  606^  UNITED  STATES  y. 
MISSION  BOOK  CO. 

Islands  surrounded  by  tide-lands  wbicb  became  property  of  State  on  its 
admission,  remain  property  of  tbe  United  States. 

Approved  in  Lattig  v.  Scott,  17  Idaho,  630,  107  Pac.  57,  and  Scott  v. 
Lattig,  227  U.  S.  244,  44  L.  R.  A.  (N.  S.)  107,  67  L.  Ed.  497,  33  Sup.  Ct. 
242,  both  holding  island  in  navigable  stream  in  existence  at  time  of  sur- 
vey of  banks  and  when  State  admitted  remained  property  of  United 
States. 

On  admission  to  Union,  Oalif  otnia  acquired  title  to  all  tide-lands  sub- 
ject to  paramount  rights  of  na^gation. 

Approved  in  Pacific  Milling  etc.  Co.  v.  City  of  Portland,  65  Or.  393, 
46  L.  R.  A.  (N.  S.)  863, 133  Pac.  80,  and  McGilvra  v.  Ross,  215  U.  S.  79, 
64  L.  Ed.  101,  30  Sup.  Ct.  27,  both  holding  patentees  of  uplands  did  not 
take  title  to  land  below  high-water  mark  of  navigable  nontidal  waters; 
State  V.  Bayou  Johnson  Oyster  Co.,  130  La.  611,  68  South.  407,  holding 
survey  and  listing  of  tide-lands  of  State  by  Secretary  of  Interior  did  not 
afTect  title  of  State  thereto;  Forestier  v.  Johnson,  164  Cal.  31,  127  Pac. 
159,  arguendo. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  838. 

Ezecutiye  order  of  January  13, 1899,  reserving  Biission  island  for  naval 
purposes,  excludes  submerged  lands. 

Approved  in  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  498,  47  lu  Ed.  1162,  23  Sup.  Ct.  667,  majority  holding  Federal  pat- 
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ent  to  Indiana  under  Swamp-land  Act,  covering  ''whole  of  fractional 
sections''  referred  to  on  government  map,  carried  portions  submerged 
under  navigable  water. 

188  U.  8.  406-417,  47  I>.  Ed.  870,  28  Snp.  Ot  630,  OHATTANOOOA  NAT. 
BLDa.  ft  I..  A8SK.  ▼.  DENBON. 

Federal  courts  will  follow  the  constmctton  placed  by  Skate  courts  on 
State  statutes  and  Constitutions. 

Approved  in  York  v.  Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  State 
decisions  as  to  whether  oral  contract  for  lease  of  realty  for  more  than 
year  is  void  or  voidable  are  binding  on  Federal  court;  National  Mutual 
Building  etc.  Assn.  v.  Brahan,  193  U.  S.  650,  48  L.  Ed.  830,  24  Sup.  Ct. 
532,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  434. 

Tbe  granting  of  a  loan  by  a  Tennessee  corporation  to  a  citizen  of  Ala- 
bama on  the  latter's  signed  application,  solicited  by  a  traveling  agent  of  tlie 
former,  and  taking  a  note  and  mortgage  executed  in  Alabama  as  security, 
constituted  doing  business  in  Alabama;  and  the  fact  that  the  corporation 
has  designated  a  process  agent  as  required  by  Alabama  statutes  is  a  bar  to 
the  foreclosure  of  the  mortgage. 

Approved  in  Hanchey  v.  Southern  Home  Bldg.  etc.  Assn.,  140  Ala.  247, 
37  South.  272,  following  rule ;  Swing  v.  Weston  Lumber  Co.,  205  U.  S. 
278,  51  L.  Ed.  800,  27  Sup.  Ct.  497,  holding  State  could  prohibit  foreign 
insurance  company  from  recovering  assessments  on  policy  issued  in 
State  because  it  had. not  complied  with  statutes;  Loomis  v.  People's 
Const.  Co.,  211  Fed.  456,  457,  128  C.  C.  A.  125,  following  State  court  in 
holding  void  single  transaction  of  foreign  corporation  not  complying 
with  State  laws ;  Thomas  v.  Birmingham  Ry.  Light  etc.  Co.,  195  Fed.  342, 
343,  345,  holding  void  contract  of  foreign  co^nP^ration  not  complying  with 
State  laws;  In  re  Conecuh  Pine  Lumber  &  Mfg.  Co.,  180  Fed.  252,  hold- 
ing contract  made  in  State  to  purchase  and  sell  lumber  there,  buyer  to 
inspect  and  accept  at  port  of  State,  was  not  interstate  commerce,  though 
buyer  intended  to  ship  lumber  outside  State;  Atlas  Engine  Works  v. 
Parkinson,  holding  contract  with  agent  to  sell  in  another  State,  seller  to 
ship  goods  to  be  sold  on  commission,  was  interstate  commerce ;  Dunlop  v. 
Mercer,  156  Fed.  555,  86  C.  C.  A.  435,  holding,  under  Minnesota  stat- 
utes, contracts  of  foreign  corporations  doing  business  in  State  without 
complying  with  statutes,  were  not  void,  but  only  use  of  courts  was  denied 
corporation  and  penalty  imposed ;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  12,  84  C.  C.  A.  167,  agreements  for  sale  of  goods 
of  foreign  corporation  in  State  considered,  and  held  to  be  factorage  con- 
tract in  interstate  commerce,  and  not  void  under  State  laws  regulating 
foreign  corporations;  Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co., 
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151  Fed.  877,  holding  New  York  laws  regulatiBg  foreign  corporations 
did  not  make  yoid  their  contracts,  and  suit  lay  thereon  in  Federal'  court ; 
Ammons  v.  Brunswick-Balke  Collender  Co.,  5  Ind.  Ter.  644,  82  S.  W.  940, 
holding  single  act  of  business  in  territory  did  not  violate  act  requiring 
foreign  corporation  doing  business  in  State  to  designate  agent  for  ser- 
vice of  process;  Deere  v.  Wyland,  69  Kan.  259,  76  Pac.  864,  determin- 
ing what  is  doing  business  in  State  within  statute  regelating  foreign 
corporations;  International  Harvester  Co.  v.  Commonwealth,  147  Ky. 
661,  145  S.  W.  395,  holding  in  prosecution  for  foreign  trading  corpora- 
tion under  anti- trust  law,  evidence  showed  defendant  was  doing  business 
in  State  when  service  was  had  on  one  in  charge  of  its  business;  Cashin 
V.  Pliter,  168  Mich.  391,  Ann.  OaA.  19180,.  697,  134  N.  W.  484,  holding 
statute  prohibiting  doing  business  under  assumed  name  made  contracts  in 
violation  of  it  unenforceable  at  instance  of  offending  party  only ;  W.  H. 
Lutes  Co.  V.  Wysong,  100  Minn.  114, 110  N.  W.  368,  holding  single  trans- 
action by  foreign  corporation  did  not  constitute  doing  business  in  State ; 
Keffler  v.  Wilds,  50  Mont.  384,  146  Pac.  1104,  holding  use  of  fictitious 
name  in  single  instance  did  not  defeat  right  to  sue  on  contract ;  Chicago 
Crayon  Co.  v.  Rogers,  30  Okl.  318, 119  Pac.  638,  holding  suit  lay  in  courts 
of  State  on  bond  of  agent  of  foreign  corporation  doing  interstate  busi- 
ness in  State;  British- American  Mortg.  Co.  v.  Jones,  76  S^  C.  221,  56 
S.  E.  984,  and  British-American  Mortg.  Co.  v.  Jones,  77  S.  C.  446,  58 
S.  E.  417,  both  holding  foreign  corporation  for  lending  on  realty  mort- 
gages did  business  in  State  when  it  paid,  in  New  York,  draft  attached 
to  note  and  mortgage  executed  in  State  on  lands  in  State  on  application 
forwarded  by  resident  borrower;  Interstate  Amusement  Co.  v.  Albert, 
128  Tenn.  431, 161  S.  W.  492,  holding  foreign  corporation  booking  actors 
on  commission  for  theaters  in  State  was  doing  business  in  State;  dis- 
senting opinion  in  A.  Booth  So  Co.  v.  Weigand,  30  Utah,  156, 10  L.  B.  A. 
(N.  S.)  693,  83  Pac.  742,  majority  holding  under  Utah  statute,  foreign 
corporation  could  maintain  suit  against  citizen  on  contract  executed  by 
it  though  it  had  not  complied  with  statutes. 

Distinguished  in  Iowa  ete.  Min.  Co.  v.  United  States  etc.  Guaranty 
Co.,  146  Fed.  439,  440,  under  Iowa  statutes  regulating  foreign  corpora- 
tions, where  foreign  corporation  was  acting  as  corporation  in  Iowa  atf- 
time  of  contract,  it  was  no  defense  that  it  had  not  filed  articles  as  pro- 
vided by  statute;  Ammons  v.  Brunswick-Balke-Collender  Co.,  141  Fed. 
577,  578,  72  C.  C.  A.  614,  under  act  of  1901,  regulating  foreign  corpora- 
tions in  Indian  territory,  proof  that  foreign  corporation  not  having  place 
of  business  there  and  taking  note  and  mortgage  through  bank  as  its 
agent  in  single  instance  does  not  make  its  note  and  mortgage  unenforce- 
able for  not  filing  statutory  certificate;  Belle  City  Mfg.  Co.  v.  Frizzell, 
11  Idaho,  10,  81  Pac.  60,  foreign  corporation  manufacturing  machinery 
in  other  State  and  selling  it  here  on  orders,  subject  to  approval  taken 
by  agents,  is  doing  interstate  business  and  is  not  within  Rev.  Stats.  1887, 
§  2653,  r^g^ulating  foreign  corporationa. 
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What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  2  Ann.  Gas.  311. 

189  U.  &  417-420,  47  L.  Ed.  876^  23  Sap.  Ot.  635,  OOBDON  Y.  BANDUB. 

Not  cited. 

189  U.   8.  420-422,  47  la.  Ed.   877,   23   Snp.   Ct.   494,   FUIiLMAN  CO.   T. 
ADAMS. 

Carrier  may  glye  up  local  biulness. 
Approved  in  Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup.  Ct. 
403,  upholding  Georgia  act  of  1900,  taxing  local  managers  of  foreign 
packing-houses;  United  States  v.  Geddes,  131  Fed.  456,  65  C.  C.  A.  320, 
determining  that  railroad  operating  wholly  in  one  State  refusing  to  ship 
interstate  freight  on  through  bill  of  lading,  not  engaged  in  interstate 
commerce,  within  Safety  Appliance  Act. 

Mliwissippi  statute  taxing  sleeping  and  palace  car  companies  carrying 
passengers  from  one  point  to  another  in  State  on  each  car  used  and  eacb 
mile  of  track  operated  over,  is  not  void  as  interference  with  interstate 
commerce. 

Approved  in  New  York  v.  Knight,  192  U.  S.  27,  48  L.  Ed.  327,  24  Sup. 
Ct.  204,  upholding  New  York  franchise  tax  upon  independent  cab  ser- 
vice maintained  by  Pennsylvania  railroad  at  its  terminal  within  the 
State ;  Allen  v.  Pullman's  Palace  Car  Co.,  191  U.  S.  181,  48  L.  Ed.  139, 
24  Sup.  Ct.  42,  upholding  Tennessee  tax  imposed  upon  sleeping-car  com- 
panies carrying  local  passengers  where  company  may  decline  all  local 
business;  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission,  229  Fed. 
254,  holding  privilege  tax  on  railroads  not  void  because  amount  fixed  by 
mileage  and  gross  earnings;  State  v.  Hodges,  114  Ark.  164,  169  S.  W. 
945,  upholding  statute  providing  that  license  of  foreign  corporation  to 
do  business  in  State  shall  be  revoked  on  its  removing  suit  to  Federal 
court;  Western  Union  Tel.  Co.  v.  State,  82  Ark.  315,  12  Ann.  Gas.  82, 
101  S.  W.  750,  statute  regulating  foreign  corporations  upheld;  Leaven- 
worth V.  Ewing,  80  Kan.  62,  101  Pac.  665,  holding  State  could  authorize 
city  to  lay  excise  tax  on  express  companies  doing  intrastate  business, 
though  also  doing  interstate  business ;  State  ex  rel.  Coleman  v.  Western 
Union  Tel.  Co.,  75  Kan.  643,  646,  90  Pac.  312,  313,  holding  State  could 
impose  license  tax  on  foreign  corporation  based  on  whole  capital  stock; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  573,  576,  577, 
Ann.  Gas.  1916G,  2l4,  106  N.  E.  316,  318,  holding  foreign  corporation 
tax  law  valid  as  imposing  excise  or  license  tax,  and  not  tax  on  property ; 
S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  45,  Ann.  Gas. 
1913G,  805,  98  N.  £.  1061,  all  upholding  excise  tax  on  foreign  corpora- 
tion based  on  whole  capital  stock ;  Attorney  General  v.  Electric  etc.  Bat- 
tery Co.,  188  Mass.  242,  74  N.  E.  468,  determining  effect  of  statute  of 
1903,  requiring  foreign  corporations  of  certain  class  to  file  annual  certi- 
ficate of  certain  facts  on  corporation  engaged  in  interstate  commerce; 


1335        NATIONAL  BANK  ETC.  CO.  ▼.  PETRIE.    189  U.  S.  423-426 

Albert  Piek  ft  Co.  v.  Jowlon,  169  Cal.  21,  Ann.  Oas.  19160,  1287,  145 
Pac.  514,  Northern  Pac.  Ry.  Co.  v.  Gifford^  25  Idaho,  209,  136  Pac.  1135, 
Baltic  Min.  Co.  v.  Commonwealth,  207  Mass.  389,  93  N.  E.  833,  and  State 
ex  rel.  General  Elec.  Co.  v.  Alderaon,  49  Mont.  37,  140  Pac.  85,  all  hold- 
ing State  could  require  fee  for  filing  articles  of  foreign  corporation 
based  on  capital  stock,  as  condition  to  doing  business  in  State;  State  v. 
Galveston  etc.  Ry.  Co.,  100  Tex.  171,  97  S.  W.  76,  holding  occupation 
tax  of  one  per  cent  of  gross  receipts  of  railroads  was  not  void  as  inter- 
ference with  interstate  commerce;  State  v.  Northern  Express  Co.,  76 
Wash.  641,  136  Pac.  1162,  an4  State  v.  Northern  Express  Co.,  80  Wash. 
316,  318,  323,  141  Pac.  760,  762,  both  upholding  excise  tax  on  express 
companies  on  gross  earnings  for  business  done  within  State;  dissenting 
opinion  in  Western  Union  TeL  Co.  v.  Kansas,  216  U.  S.  52,  54,  54  L.  Ed. 
876,  877,  30  Sup.  Ct.  190,  majority  holding  void  State  statute  imposing 
on  foreign  corporation  doii^  business  in  State,  tax  based  on  whole  cap- 
ital stock. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  38,  40, 
41,  42,  67,  73,  64  L.  Ed.  871,  372,  386,  388,  30  Sup.  Ct.  190,  holding  void 
statute  imposing  on  foreign  corporation,  as  condition  to  doing  business 
in  State,  tax  based  on  total  capital  stock  regardless  of  amount  used  in 
State;  dissenting  opinion  in  State  v.  Northern  Express  Co.,  80  Wash. 
330,  l4l  Pac.  765,  Tnajority  tipholding  excise  tax  on  express  companies 
on  gross  receipts  from  business  done  in  State. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
683. 

189  U.  S.  423-426,  47  I».  Ed.  879,  23  Sap.  Ct.  512,  NATIONAI.  BANS  ft 
LOAN  OO.  V.  PETRIE. 

A  pWBon  does  net  become  an  outlaw  and  lose  all  rights  by  doing  an 
illegal  act. 

Approved  in  Stoffela  v.  Nugent,  217  U.  S.  501,  54  L.  Ed.  858,  30  Sup. 
Ct.  600,  holding,  though  one  holding  mortgage  fraudulently  endeavored 
to  prevent  another  from  acquiring  fee,  he  was  not  thereby  prevented 
from  foreclosing  mortgage  when  other  acquired  fee;  United  States  Fire 
Escape  Counterbalance  Co.  v.  Joseph  Halsted  Co.,  195  Fed.  298,  holding 
assignee  of  patent  under  assignment  in  aid  of  illegal  combination  could 
sue  infringer;  In  re  T.  H.  Bunch  Co.,  180  Fed.  524,  holding  carrier  could 
recover  against  bankrupt's  trustee  on  bills  of  lading  though  not  pro- 
cured as  required  by  statute  on  delivery  of  goods;  Stewart  v.  Wright, 
147  Fed.  334,  77  C.  C.  A.  499,  upholding  right  to  recover  money  by  one 
given  double  cross  in  fake  footrace;  Gilchrist  v.  Hatch,  183  Ind.  386, 
388,  106  N.  E.  699,  700,  holding  where  land  conveyed  in  execution  of 
illegal  contract  procured  by  fraudulent  representations  equity  would, 
nnder  facts,  order  reconveyance). 
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An  action  for  damages  caused  by  f raadnlmit  reprcssntattons  wtddi  In- 
duced tbe  contract,  affirms  tba  contract,  and  relies  on  it. 
Approved  in  Harris  v.  Egger,  226  Fed.  394,  following  rylc. 

Miscellaneous.  Cited  in  Robertson  ▼.  Halton,  156  N.  C.  221,  87 
L.  R.  A.  (N.  S.)  298,  72  S.  £.  319,  stating  elements  of  deceit. 

189  U.  8.  426,  47  L.  Ed.  881,  23  8np.  OL  613,  NATZONAL  BANK  ft  LOAN 
OO.  T.  GABB. 

Not  cited. 

189  U.  8.  426-429,  47  la.  Bd.  882,  23  Sap.  Ot  618,  BBOWNITEIJ>  T.  80T7Tfi 
OABOUNA. 

On  motion  to  qnatfi  indictment  against  negro,  made  on  groond  his 
rigbts  nnder  Constitution  are  denied  by  ezdvsion  of  negroes  from  grand 
Jnry,  the  record  most  sbow  be  has  prored  truth  of  allegationa  on  which 
motion  is  based. 

Approved  in  Montgomery  v.  State,  55  Fla.  104,  45  South  881,  and  Mc* 
Cline  V.  State,  64  Tex.  Cr.  28,  141  S.  W.  982,  both  following  rule;  Mar- 
tin V.  Texas,  200  U.  S.  320,  50  L.  Ed.  499,  26  Sup.  Ct.  338,  discrimination 
against  negroes  because  of  race  in  selection  of  grand  and  petit  jurors 
not  shown  by  verified  motions  to  quash  indictment  and  jury  panel  where 
no  evidence  introduced. 

189  U.  8.  429-434,  47  la.  Ed.  88S,  23  Sup.  Ot  514,  PARDEE  Y.  AIDBIDGB. 

8nit  to  foreclose  mortgage  is  not  proceeding  in  rem  which  will  bind 
persons  not  parties  thereto. 

Approved  in  Schwab  v.  Smuggler-Union  Min.  Co.,  174  Fed.  310,  98 
C.  C.  A.  160,  following  rule. 

Land  only  temporarily  used  for  railroad  purposes  is  not  coyered  by 
mortgage  of  aU  i^operty  used  for  operation  of  road. 

Approved  in  Central  Trust  Co.  v.  Washington  County  R.  R.  Co.,  124 
Fed.  817,  holding  railroad  mortgage  of  after-acquired  "rights,  powers, 
privileges  and  franchises,"  covers  branch  line  subsequently  acquired. 

What  after-acquired  property  passes  by  a  railway  mortgage.    Note, 
99  AoL  St.  Rep.  255. 

189  XT.  8.  434-438,  47  la.  Ed.  887,  23  Sup.  Ot.  531,  KNOXVILLE  WATER 
00.  V.  KNOXVILLE. 

If  rates  are  reduced  unreasonably  so  as  to  amount  to  a  redaction  in 
▼alne  of  property  a  judicial  remedy  will  be  found. 

Distinguished  in  San  Diego  Land  &  Town  Co.  v.  Ja8i)er,  189  U.  S.  443, 
47  L.  Ed.  895,  23  Sup.  Ct.  573,  sustaining  water  rates  fixed  by  board  of 
supervisors  pursuant  to  power  conferred  by  Cal.  Stats.,  March  12,  1885. 

Where  water  company  had  power  to  supply  city  with  water  and  to 
charge  price  to  be  agreed  upon,  and  general  corporation  law  provided  that 
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charter  abovld  not  tmpatr  fMce  or  general  powera  of  city,  and  that  city 
afaonld  have  right  to  regulate  .water  ratee,  and  company  contracted  for  ezclu- 
Bive  privilege  for  thirty  yean  and  conatmcted  ita  works,  and  thereafter  city, 
by  ordinance,  reduced  rakes  fixed  by  contract,  held,  that  charter  having  been 
accept^  snbject  to  general  act  reaerving  power  to  fix  rates,  the  ordinance 
did  not  impair  contract's  obligation. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  556,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  holding  ordinances  regulating 
speed  of  trains,  time  of  shifting  cars,  etc.,  did  not  impair  obligation  of 
charter  of  railroad  occupying  streets;  Cedar  Rapids  Gas  Light  Co.  v. 
Cedar  Rapids,  223  U.  S.  667,  56  L.  Edl  60S,  32  Sup.  Ct.  389,  holding 
franchise  to  gas  company  was  subject  to  power  of  city  to  regulate  rates ; 
Calder  v.  Michigan,  218  U.  S.  599,  54  L.  Ed.  1168,  31  Sup.  Ct.  122,  hold- 
ing existence  of  unexpired  city  franchise  included  in  water  companies 
bonded  debt  did  not  prevent  exercise  of  State's  reserved  right  to  repeal 
company's  charter ;  Arkansas  Southern  Ry.  Co.  v.  Louisiana  etc.  Ry.  Co., 
218  U.  S.  438,  54  L.  Ed.  1099,  31  Sup.  Ct.  56,  holding  obligation  of  grant 
of  special  tax  on  parish  to  aid  railroad  not  impaired  by  adoption  of  new 
State  Constitution  under  which  any  property  in  parish  passing  into  pos- 
session of  any  railroad  thereafter  constructed  becomes  exempt  from 
such  tax;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed.  576,  578, 
579,  and  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  211  U.  S.  274,  58 
L.  Ed.  18S,  29  Sup.  Ct.  50,  both  holding  city  ordinance  fixing  telephone 
rates  not  void  as  impairing  obligation  of  franchise  contract;  Hudson 
County  Water  Co.  v.  McCarter,  209  U.  S.  357,  14  Ann.  Oaa.  560,  52 
L.  Ed.  8S2,  28  Sup.  Ct.  529,  holding  State  statute  prohibiting  transpor- 
tation of  water  of  State  into  any  other  State  was  not  void  as  impairing 
obligation  of  contracts  made  by  riparian  owners  to  furnish  water  to 
persons  outside  State;  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192 
U.  S.  213,  48  L.  Ed.  418,  24  Sup.  Ct.  246,  holding  section  3,  Cal.  Stats. 
1862,  giving  companies  power  to  regulate  rates  within  supervising  power 
of  supervisors  to  certain  minimum  limit  created  no  contract  against 
legislative  reduction;  Birmingham  Waterworks  Co.  v.  Birmingham,  211 
Fed.  504,  505,  506,  507,  508,  contract  between  city  and  water  company 
fixing  absolute  rates  to  be  charged,  held  to  authorize  company  to  charge 
such  rates  for  thirty  years ;  Ft.  Smith  Light  &  Traction  Co.  v.  Ft.  Smith, 
202  Fed.  584,  holding  city  did  not  surrender  power  to  fix  rates  by  limit- 
ing rate  in  franchise  to  fixed  maximum;  Portland  Ry.  Light  etc.  Co.  v. 
Portland,  200  Fed.  893,  holding  ordinance  fixing  gas  rates  lower  than 
minimum  prescribed  in  existing  contracts  was  not  void  as  impairing  obli- 
gation of  contract ;  Pinney  and  Boyle  Co.  v.  Los  Angeles  Gas.  etc.  Corp., 
168  Cal.  18,  Ann.  Caa.  1915D,  471,  L.  E.  A.  1915G,  282,  141  Pac.  622, 
holding  contract  between  producer  and  consumer  of  electricity  not  vio- 
lated by  producer  charging  higher  rate  fixed  by  city;  Tampa  v.  Tampa 
Waterworks  Co.,  45  Fla.  623,  34  South.  638,  determining  right  of  city 
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tp  regulate  water  rates ;  Shreveport  Traction  Co.  v.  Shreveport,  122  La. 
2,  129  Am.  St.  Rep.  345,  47  Sonth.  41,  holding  city,  could  not  lower  fares 
charged  by  street  railway  under  terms  of  ordinance  granting  it  fran- 
chise; Brummitt  v.  Ogden  Waterworks  Co.,  33  Utah,  305,  93  Pac.  835, 
holding  ordinance  fixing  rates  for  street  hydrants  iof  fifty  years  was 
void,  and  city  and  taxpayers  could  sue  to  enforce  reasonable  rates;  City 
of  Benwood  v.  Public  Service  Commission,  75  W.  Va.  134,  83  S.  E.  298, 
liolding  public  service  commission  could  alter  rates  fixed  by  franchise 
ordinance  of  city  prior  to  creation  of  commission ;  Bluefield  Waterworks 
etc.  Co.  v.  Bluefield,  69  W.  Va.  8,  33  L.  R.  A.  (N.  S.)  759,  70  S.  E.  776, 
enjoining  enforcement  by  criminal  process  of  ordinance  fixing  water 
rates;  dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co., 
230  U.  S.  80,  67  L,  Ed.  1899,  33  Sup.  Ct.  988,  majority  holding  void,  ordi- 
nance requiring  telephone  company  to  remove  ipoles  and  wires  placed 
on  streets  under  former  ordinance  granting  franchise  without  fixing 
limit ;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
55,  64  L.  Ed.  378,  30  Sup.  Ct.  190,  majority  holding  void,  statute  imx>os- 
ing  as  "charter  fee"  on  foreign  corporation  as  condition  to  continuing 
business  in  State  a  given  per  cent  of  whole  capital  stock;  dissenting 
opinion  in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  120,  15 
L.  R.  A.  (N.  S.)  108,  68  Atl.  686,  majority  holding  statute  fixing  maxi- 
mum railway  rates  lower  than  rates  authorized  by  charter  was  uncon- 
stitutional, though  such  rates  not  confiscatory. 

Distinguished  in  Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  536, 
48  L.  Ed.  1108,  24  Sup.  Ct.  756,  acceptance  of  ordinances  for  consolida- 
tion of  street  railroads  securing  five  cent  fare  for  passage  over  whole 
length  of  consolidated  lines,  created  contract  rate  which  city  could  not 
reduce  under  prior  ordinance;  Omaha  Water  Co.  v.  City  of  Omaha,  147 
Fed.  9,  8  Ann.  Caa.  614,  12  L.  R.  A.  (N.  S.)  786,  77  C.  C.  A.  267,  power 
granted  to  city  to  contract  for  construction  and  operation  of  water- 
works gives  city  authority  to  agree  with  contractor  on  rates. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  R.  A.  19160,  276. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61 
L.  R.  A.  100,  103. 

Effect  of  contract  with  patrons  to  preclude  regulation  of  rates  of 
public  service  corporations.    Note,  L.  R.  A.  19150,  282. 

Validity  of  judicial  or  ofiElcial  act  performed  on  Sunday.    Note,  ILnn. 
Oas.  1916B,  25. 

Miscellaneous.  Cited  in  Mayor  etc.  of  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  6,  53  L.  Ed.  377,  29  Sup.  Ct  148,  referring  historically  to 
principal  case. 
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189  U.  a  439-447,  47  la.  Ed.  892,  23  Sap.  Ct.  671,  SAN  DIBaO  ItAND  k 
T.  CO.  V.  JASPER. 

In  proceeding  to  declare  ordinance  InTalid,  supenrisors  are  sufficient 
parties. 

Approved  in  Spring  Valley  Water-Works  v,  San  Francisco,  124  Fed. 
602y  holding  rate-payers  are  bound  by  injunction  in  suit  against  municipal 
corporation  and  its  officers  to  prevent  enforcement  of  water  rates. 

Supreme  Court  in  reviewing  reasonableness  of  rates  does  not  sit  as 
general  appellate  board  of  revision  for  all  taxes,  but  considers  only  validity 
acts  under  Federal  Constitution. 

Approved  in  Spring  Valley  Water- Works  v.  San  Francisco,  124  Fed. 
585,  holding  invalid  ordinance  fixing  rates  so  as  to  give  annual  net  earn- 
ings not  exceeding  three  and  thirty-hundredths  per  cent  after  deducting 
fixed  charges. 

In  a  suit  to  enjoin  enforcement  of  water  rates  fixed  by  county  board  of 
supervisors  the  court  is  not  bound  to  re-examine  and  weigh  all  the  evidence, 
or  to  proceed  according  to  its  independent  opinion  as  to  what  are  proper 
rates.  It  is  enough  if  the  court  cannot  say  it  was  impossible  for  a  fair- 
minded  board  to  come  to  the  result  reached. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  R.  R.  Commission,  236 
U.  S.  406,  59  L.  Ed.  289,  35  Sup.  Ct.  126,  holding  Supreme  Court  of  State 
has  jurisdiction  to  determine  whether  railroad  commission  exceeded  its 
jurisdiction  in  establishing  rates,  and  orders  of  commission  upheld; 
Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  314,  58  L.  Ed.  248,  34  Sup. 
Ct.  48,  upholding  rate  making  order  of  Kentucky  railroad  commission; 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  226,  53  L.  Ed.  159,  29  Sup. 
Ct.  67,  holding  making  of  rate  was  legislative  act  and  not  conclusive  as 
to  whether  it  was  confiscatory,  and  enjoining  railroad  rate  as  confiscatory ; 
Manufacturer's  Light  etc.  Co.  v.  Ott,  215  Fed.  952,  holding  burden  was 
on  party  seeking  to  enjoin  enforcement  of  gas  rates  to  show  its  constitu- 
tional rights  were  invaded;  Southern  Pac.  Co.  v.  Interstate  Commerce 
Commission,  177  Fed.  970,  upholding  lumber  rate  fixed  by  commerce  com- 
mission; Midland  Valley  R.  Co.  v.  State,  24  Okl.  821,  104  Pac.  1087,  re- 
manding case  to  corporation  commission  where  it  made  no  findings  of  ^ 
fact  in  fixing  railroad  rates. 

Power  of  court  to  fix  or  regulate  rates  of  irrigation  company.    Note, 
16  Ann.  Cas.  800. 

A  water  company  is  entitled  to  demand  fair  return  upon  reasonable 
value  of  property  when  used. 

Approved  in  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S.  215, 
48  L.  Ed.  413,  24  Sup.  Ct.  247,  holding  water  rates  of  Cal.  Stats.  1885, 
p.  95,  §  5,  giving  six  per  cent  upon  their  value  of  property  are  not  un- 
reasonable; Boise  City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  422,  65  C.  C.  A. 
399,  upholding  rate  for  irrigating  company  where  plant  constructed  on 
larger  scale  than  necessary  for  present;  Spring  Valley  Water- Works  v. 
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San  Francisco,  124  Fed.  585,  holding  invalid  ordinance  fixing  water  rates 
so  low  as  to  give  annual  net  earnings  not  exceeding  three  and  thirty-hun- 
dredths  per  cent  after  deducting  fixed  charges;  Brunswick  etc.  Water 
District  v.  Maine  Water  Co.,  99  Me.  380,  59  Atl.  540,  determining  valua- 
tion of  public  service  corporation.  ' 

Sates  fixed  by  board  of  snpenrlflors  for  water  for  irrigation  which 
allow,  for  repairs  of  system  and  six  per  cent  on  its  valve  held  in  this  case 
not  unreasonable. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  599, 
600,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  74S,  35  Sup.  Ct.  429,  holding  void  stat- 
ute fixing  maximum  rates  on  coal  as  to  taking  of  property  without  due 
process ;  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231  U.  S.  449,  52 
L.  B.  A.  (N.  S.)  1,  58  L.  Ed.  807,  34  Sup.  Ct.  125,  considering  and  approv- 
ing method  prescribed  by  commerce  commission  for  charging  cost  of 
changing  grades  to  property  and  to  operating  accounts;  Simpson  v. 
Shepard,  230  U.  S.  433,  434,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  8.) 
1161,  67  L.  Ed.  1555, 1556,  33  Sup.  Ct.  729,  upholding,  in  part,  rates  fixed 
by  Minnesota  railroad  commission;  Willcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  41,  15  Ann.  Gas.  10S4,  58  L.  Ed.  895,  29  Sup.  Ct.  192,  dismissing 
bill  to  enjoin  enforcement  of  statute  fixing  gas  rates;  Lincoln  Gas  etc. 
Co.  V.  Lincoln,  223  U.  S.  358,  56  L.  Ed.  470,  32  Sup.  Ct.  271,  approving? 
rule  but  not  deciding  what  fair  rate  would  be  on  gas  and  electric  plant ; 
Mayor  etc.  of  Knoxville  v.  Kaioxville  Water  Co.,  212  U.  S.  17,  53  L.  Ed. 
881,  29  Sup.  Ct.  148,  quaere  whether,  under  circumstances,  rate  to  yield 
four  per  cent,  plus  two  per  cent  for  depreciation  was  confiscatory ;  Bell- 
amy V.  Missouri  etc.  R.  Co.,  215  Fed.  23,  L.  R.  A.  1915A,  1,  131  C.  C.  A. 
326,  upholding  preliminary  injunction  against  rates  on  showing  road  not 
earning  operating  expenses;  Bonbright  v.  Geary,  210  Fed.  48,  enjoining 
rates  on  ground  elements  of  value  of  property  were  not  considered  in  fix- 
ing them;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed.  41, 
holding  railroad  could  not  attack  intrastate  rates  as  confiscatory  where  it 
hauls  freight  on  its  branch,  lines  in  State  at  cost,  to  develop  interstate 
trade ;  Northern  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  628,  holding  bill  to  enjoin 
rates  failed  to  show  reasonable  return  would  not  be  had  on  all  business ; 
Spring  Valley  Waterworks  v.  San  Francisco,  192  Fed.  145,  168,  holding 
water  rates  confiscatory;  San  Joaquin  etc.  Irrigation  Co.  v.  Stanislaus 
County,  191  Fed.  880,  holding  water  rates  fixed  for  irrigation  not  con- 
fiscatory; Southern  Pac.  Co.  v.  Campbell,  189  Fed.  185,  holding  bill  to 
enjoin  railroad  rates  did  not  state  facts  to  show  rates  confiscatoiy;  In  re 
Arkansas  Rate  Cases,  187  Fed.  305,  holding  Arkansas  two-cent  passenger 
fare  law  confiscatory;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed,  802, 
holding  rates  fixed  by  Minnesota  railroad  commission  were  confiscatory; 
Southern  Pac.  Co.  v.  Bartine,  170  Fed.  768,  upholding  freight  rates  fixed 
by  Nevada  railroad  commission ;  In  re  Arkansas  Railroad  Rates,  168  Fed. 
733,  holding  rates  demanded  by  carriers,  after  injunction  granted  against 
statute  of  1907  reducing  rates,  being  increase  of  fifty  to  two  hun- 
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dred  per  cent,  were  excessive;  Contra  Costa  Water  Co.  v.  Oakland,  165 
Fed.  532,  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  680,  698, 
703,  and  Spring  Valley  Water  Co.  v.  San  Francisco,  166  Fed.  664,  all 
granting  preliminary  injunction  against  water  rates  on  showing  that  they 
would  not'  yield  five  per  cent;  San  Francisco  Gas  etc.  Co.  v.  San  Fran- 
cisco, 164  Fed.  888,  891,  granting  preliminary  injunction  against  ordi- 
nance fixing  gas  rates  on  condition  excess  be  paid  into  court;  Contra 
Costa  Water  Co.  v.  Oakland,  159  Cal.  334,  113  Pac.  674,  holding  water 
rates  fixed  by  ordinance  were  not  unreasonable ;  San  Joaquin  etc.  Irr.  Co. 
V.  County  of  Stanislaus,  155  Cal.  28,  99  Pac.  368,  holding  irrigation  com- 
pany could  not  sue  in  equity  to  enjoin  rates  fixed  by  county  after  one 
year  without  first  applying  to  supervisors  of  county ;  State  v.  Postal  Tele- 
graph Co.,  96  Kan.  307,  150  Pac.  548,  holding  telegraph  company  could  not 
abandon  office  as  unprofitable  without  consent  of  public  utilities  commis- 
sion; Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  614,  619, 
148  Pac.  670,  672,  holding  coal  rates  between  certain  points  fixed  by  com- 
mission were  not  unreasonable ;  Home  Telephone  Co.  v.  City  of  Carthage, 
235  Mo.  661,  Ann.  Gas.  1912D,  301,  48  L.  R.  A.  (N.  8.)  1056,  139  S.  W. 
551,  reversing  decree  enjoining  ordinance  fixing  telephone  rates  as  un-,- 
reasonable,  on  ground  that  evidence  was  insufficient;  Public  Service  Gas 
Co.  V.  Board  of  Public  Utility  Commrs.,  84  N.  J.  L.  474,  475,  87  Atl.  656, 
657,  holding  gas  rate  fixed  by  commission,  not  confiscatory;  People  v. 
Willcox,  210  N.  Y.  486,  61  L.  R.  A.  (N.  S.)  1,  104  N.  E.  912,  holding 
''going  value''  should  be  considered  in  fixing  rates  for  gas  company ;  State 
ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D.  490,  145  N.  W.  155, 
holding  rates  fixed  by  statute  for  coal  did  not  deprive  carriers  of  fair 
return  on  whole  property;  Western  Union  Tel.  Co.  v.  State,  31  Okl.  421, 
121  Pac.  1071,  upholding  telegraph  rates  fixed  by  corporation  conmiission ; 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  29  Okl.  433,  38  L.  R.  A.  (N.  S.) 
1209,  118  Pac.  355,  rates  charged  by  telephone  company  for  use  of  tele- 
phone exchange  held  not  excessive ;  Puget  Sound  Electric  Ry.  v.  Railroad 
Commission,  65  Wash.  85,  Ann.  Gas.  1913B,  763,  117  Pac.  744,  upholding 
railroad  rates  fixed  by  railroad  commission ;  Coal  &  Coke  Ry.  Co.  v.  Con- 
ley,  67  W.  Va.  189,  190,  191,  199,  67  S.  E.  639,  640,  643,  enjoining,  as 
confiscatory,  statute  fixing  two  cent  passenger  fares;  dissenting  opinion 
in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  426,  L.  R.  A.  19160, 1189, 
68  L.  Ed.  1027,  34  Sup.  Ct.  612,  holding  business  of  fire  insurance  was 
so  far  affected  with  public  interest  as  to  justify  legislative  fixing  of  rates. . 

State  regulation  of  irrigation  company's  rates.    Kote,  12  L.  R.  A. 
(N.  S.)  712. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  8.) 
641. 

Allowance  for  depreciation  in  plant  in  fixing  rates  of  public  service 
corporation.    Note,  88  L.  R.  A.  (N.  8.)  1210, 1212. . 

Treatment  of  going  concern  "value"  in  public  service  property  valua- 
tions.   Note,  48  L.  R.  A.  (N.  S.)  1118. 
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Return   of   public   service   corporation   for  ratc-makin^   purposes. 
Note,  52  L.  R.  A.  (N.  S.)  22. 

Returns  to  which  public  sendee  corporations  entitled.    Note,  L.  R.  A. 
1916A,  26.  49. 

1C9  U.  a  447-452,  47  L.  Ed.  896,  28  Sup.  Ot.  667,  80X7THEBN  PACIFIC 
R.  B.  OO.  y.  UNITED  STATSa 

Under  act  of  March  3,  1871,  rights  of  Southern  Pacific  Company  were 
subordinate  to  those  of  the  Texas  Pacific  Company.  When  the  Texas  grant 
was  declared  forfeited,  the  forfeiture  did  not  vest  Southern  Pacific  with 
lands  forfeited. 

Approved  in  Wilson  v.  Southern  Pacific  R.  Co.,  150  Cal.  733,  89  Pac. 
1089,  following  rule ;  Southern  Pac.  R.  Co.  v.  United  States,  167  Fed.  516, 
93  C.  C.  A.  150,  and  Southern  Pacific  R.  R.  Co.  v.  United  States,  223 
U.  S.  565,  56  L.  Ed.  552,  32  Sup.  Ct.  325,  both  holding  Southern  Pacific 
could  not  under  branch  line  grant  of  1871,  select  lieu  lands  within  in- 
demnity limits  of  grant  of  1866,  to  Atlantic  and  Pacific,  forfeited  under 
act  of  1886;  United  States  v.  Southern  Pacific  R.  R.  Co.,  223  U.  S.  570, 
571,  56  L.  Ed.  555,  32  Sup.  Ct.  326,  holding  under  main  line  grant  of 
1866,  to  Southern  Pacific,  company  cannot  select  lieu  lands  within  pri- 
mary limits  of  grant  in  same  act  to  Atlantic  and  Pacific  forfeited  by  act 
of  July  6,  1886;  Burke  v.  Southern  Pac.  R.  Co.,  222  Fed.  103,  holding 
land  grants  of  1871,  to  Southern  Pacific,  were  not  subject  to  pre-emption 
and  settlement  though  not  sold  in  three  years;  Southern  Pac.  R.  Co.  v. 
Arnold,  162  Cal.  729,  124  Pac.  831,  holding  Southern  Pacific  had  right  to 
select  lieu  lands  under  main  line  grant  within  place  limits  of  Atlantic  and 
Pacific  primary  grant  forfeited  in  1886. 

Distinguished  in  United  States  v.  Southern  Pac.  R.  Co.,  152  Fed.  313, 
holding  right  of  Southern  Pacific  to  select  lieu  lands  within  indemnity 
limits  of  its  grant  was  affected  by  fact  such  lands  were  within  primary 
limits  of  grant  to  Atlantic  and  Pacific,  and  were  restored  to  public  do- 
main after  forfeiture. 

189  U.  a  458-468,  47  la.  Ed.  901,  23  Sup.  Ot.  593,  X7NITED  STATES  Y. 
SPANISH  SBiACK  PAQUETE  HABANA  (THE  PAQUETE  ILABAJXA). 

Where  all  the  evidence  is  attached  to  the  report  of  a  commissioner  on 
a  reference  in  admiralty,  a  general  exception  to  the  amount  of  the  findini^r 
is  sulficient. 

Approved  in  Merrit  etc.  Wrecking  Co.  v.  Morris  etc.  Dredging  Co.,  132 
Fed.  154,  following  rule. 

When  the  act  of  a  public  ofllcer  has  been  authorised  or  adopted  by  the 
sovereign  power,  whatever  the  immnnities  of  the  sovereign,  the  a^pent  there- 
after caanot  be  pursued. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  U.  S.  556,  57  L.  Ed.  965,  33 
Sup.  Ct.  585,  holding  deportation  of  Chinese  by  Governor-general  of 
Philippines  before  statute  authorizing  deportation  was  to  be  considered 
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as  having  been  done  in  pursnance  of  act ;  American  Banana  Co.  v.  United 
Fruit  Co.,  213  U.  S.  369,  16  Ann.  Oa«.  1047,  63  L.  Ed.  833,  29  Sup.  Ct. 
511,  holding  acts  of  officials  of  foreign  government  must  be  deemed  done 
by  its  authority ;  O'Reilly  De  Camara  v.  Brooke,  209  U.  S.  52,  52  L.  Ed. 
678,  28  Sup.  Ct.  439,  holding  acts  of  United  States  officers  during  mili- 
tary occupation  of  Cuba  were  ratified  by  United  States,  and  officers  re- 
lieved of  liability. 

Miscellaneous.  Cited  in  Watts  v.  United  States,  129  Fed.  227,  as  to 
allowance  of  interest  against  government  for  damages  for  collision. 

189  U.  a  468>471,  47  Ik  Ed.  906,  23  Sup.  Ot.  622,  TEXAS  k  PACIFIC  B.  B. 
CO.  7.  BEHYMEB. 

On  writ  of  error,  question  wliether  verdict  is  excessive  cannot  be  con- 
sidered. Tile  court  must  assume  the  most  favorable  statement  of  plaintiff's 
case  to  be  true,  unless  some  particular  request  for  instructions  makes  it 
necessary  to  deal  with  conilicting  evidence. 

Approved  in  Arizona  etc.  Ry.  Co.  v.  Clark,  207  Fed.  826,  125  C.  C.  A. 
305,  holding  amount  of  damages  awarded  in  personal  injury  suit  was  not 
open  to  review  on  writ  of  error;  Suravitz  v.  Pristasz,  201  Fed.  337,  119 
C.  C.  A.  573,  holding  amount  of  verdict  in  suit  for  breach  of  promise  to 
marry  is  not  reviewable  on  writ  of  error;  Copper  River  etc.  Ry.  Co.  v. 
Phillips,  196  Fed.  332,  116  C.  C.  A.  148,  refusing  to  review  verdict  in 
absence  of  any  question  arising  on  instructions  or  admission  of  evidence ; 
Pittsburgh  etc.  Ry.  Co.  v.  Nicholas,  166  Ind.  686,  76  N.  E.  624,  refusing 
to  reverse  for  insufficiency  of  evidence  where  verdict  fully  sustained  by 
evidence. 

General  custom  is  not,  as  a  matter  of  law  In  itself,  due  care.  What 
usually  is  done  may  be  evidence  of  wbat  ons^t  to  be  done;  but  what  oufltht 
to  be  done  is  fixed  by  a  standard  of  reasonable  pmdence,  whether  it  is 
usually  compUed  with  or  not. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  236  U.  S.  379,  69  L.  Ed. 
279,  35  Sup.  Ct.  130,  holding,  under  evidence,  engineer  did  not  assume 
risk  from  cars  on  switch  projecting  on  main  track;  American  Car  etc. 
Co.  v.  Uss,  211  Fed.  868,  128  C.  C.  A.  240,  holding  employee  injured 
while  moving  truck  on  defective  turntable  did  not  assume  risk  from  de- 
fect, though  turntable  shown  to  be  constructed  in  usual  manner;  Ameri- 
can Locomotive  Co.  v.  White,  206  Fed.  264,  123  C.  C.  A.  464,  holding 
employee  injured  in  raising  running-board  to  side  of  boiler  not  negli- 
gent in  not  using  customary  method;  Stone  &  Webster  Engineering 
Corp.  V.  Melovich,  202  Fed.  441,  120  C.  C.  A.  544,  holding  where  plain- 
tiff injured  while  oiling  shafts  near  cogwheels,  evidence  was  admissible 
to  show  custom  of  other  employers  to  guard  cogwheels;  Canadian 
Northern  Ry.  Co.  v.  Senske,  201  Fed.  643,  120  C.  C.  A.  65,  holding  in 
personal  injury  suit  evidence  of  ordinary  practice  of  others  in  doing 
similar  acts  was  competent  on  question  of  negligence;  Lane  Bros.  Co.  v. 
Couch,  192  Fed.  512, 112  C.  C.  A.  659,  holding  where  employee  killed  by 
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timber  falling  from  oar,  inatraction  that  recovery  could  not  be  had  if 
timber  was  loaded  in  UBual  way  was  properly  refused;  Northam  v. 
Boston  &  Montana  etc.  Min.  Co.,  190  Fed.  725,  111  0.  C.  A.  460,  evidence 
of  custom  admitted  on  question  of  negligence;  Chicago  etc.  Ry.  Co.  v. 
McDonongh,  161  Fed.  666,  88  C.  C.  A.  517,  holding  evidence  of  recurring 
prior  explosions  of  boiler  was  admissible  on  negligence  of  defendant  in 
maintaining  boiler  in  safe  condition  for  use;  Shandrew  v.  Chicago  etc. 
Ry.  Co.,  142  Fed.  325,  73  C.  C.  A.  430,  determining  amount  of  care  re- 
quired in  inspecting  air-brake  hose;  Southern  Pac.  Co.  v.  Hetzer,  135 
Fed.  283,  1  L.  R.  A.  288,  68  C.  C.  A.  26,  determining  degree  of  care  re- 
quired of  master  to  ascertain  habits  of  competent  servants;  McDermott 
V.  Severe,  25  App.  D.  C.  284,  holding  mstruction  that  if  crossing  was 
maintained  in  usual  way,  defendant  was  not  liable,  properly  refused; 
Donovan  v.  New  Orleans  Ry.  etc.  Co.,  132  La.  243,  48  L.  R.  A.  (N.  S.) 
109,  61  South.  217,  to  point  that  injured  person  must  submit  to  reason- 
able treatment ;  A.  O'Neil  v.  Potts,  130  Minn.  359,  153  N.  W.  858,  10 
N.  C.  C.  A.  570,  holding  failure  of  driver  to  conform  to  ordinary  prac- 
tice of  signaling  to  automobiles  behind  before  stopping  was  merely  evi- 
dence of  want  of  ordinaiy  care ;  Walker  v.  Holbrook,  130  Minn.  110, 153 
N.  W.  307,  holding,  in  action  for  damages  for  malpractice,  evidence  of 
usual  practice  of  good  surgeons,  was  admissible;  Wiita  v.  Interstate 
Iron  Co.,  103  Minn.  309,  16  L.  R.  A.  (N.  S.)  128,  115  N.  W.  171,  holding 
that  fuse  used  was  kind  in  general  use  and  favorably  known  among 
miners  was  not  conclusive  that  defendant  was  not  negligent  in  furnish- 
ing it  for  use  in  its  mines,  where  plaintiff  injured  by  premature  explo- 
sion from  defective  fuse;  Patrum  v.  St.  Louis  etc.  R.  Co.,  146  Mo.  App. 
340,  129  S.  W.  1044,  holding  whether  engine  and  cars  were  handled  in 
switching  in  prudent  manner  and  not  in  ordinary  manner,  was  criterion 
of  due  care  in  action  for  injury  to  brakeman  while  switching;  Curran 
V.  Lake  Champlain  etc.  R.  Co.,  211  N.  Y.  64,  106  N.  E.  106,  holding 
brakeman  had  right  to  rely  on  uniform  practice  of  giving  warning  of 
stopping  of  train  at  unexpected  time  or  place;  Ridge  v.  Norfolk  South- 
em  R.  Co.,  167  N.  C.  526,  83  S.  E.  770,  holding  railroad  failed  to  exer- 
cise ordinary  diligence  where  employee  injured  by  roof  of  car  blowing 
off;  Ainsley  v.  John  L.  Roper  Lumber  Co.,  165  N.  C.  128,  81  S.  E.  6, 
holding  employer  liable  for  injury  to  operator  of  machine,  though 
machine  was  of  type  known,  approved  and  in  general  use;  Wilson  v. 
New  York  etc.  R.  Co.,  29  R.  I.  165,  69  Atl.  372,  holding  instruction  as  to 
common  practice  in  railroad  construction  properly  refused;  San  Antonio 
etc.  Ry.  Co.  v.  Stevens,  37  Tex.  Civ.  84,  83  S.  W.  236,  holding  employee 
injured  while  engaged  in  removing  handcar  from  track  for  approaching 
train  under  orders  of  foreman  did  not  assume  risk;  dissenting  opinion 
in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  197,  61  S.  E.  663,  majority 
holding  railroad  not  liable  for  death  of  conductor  in  coupling  cars  where 
there  was  known,  safe  way  of  doing  act. 
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Distingaished  in  Nonnan  t.  Southern  Ry.  Co.,  119  Tenn.  414,  104 
S.  W.  1091,  holding  switehman  assumed  risk  in  switohing  ears  known  to 
be  defective. 

188  U.  &  471-474,  47  L.  Ed.  907,  23  Sup.  Ct  688,  UNITED  STATES  T. 


The  weight  of  contemporaneous  and  long  4contlnned  constmctlon  of  a 
statute  by  those  charged  with  its  execution  is  well  recognised  in  cases 
open  to  ressonable  doubt. 

Approved  in  Copper  Queen  Consolidated  Min.  Co.  v.  Territorial  Board 
of  Equalization,  206  U.  S.  479,  61  L.  Ed.  1147,  27  Sup.  Ct.  695,  applying 
rule  in  construing  powers  of  board  of  equalization. 

189  U.  8.  474,  47  L.  Ed.  908,  23  Sup.  Ct  689,  imiTED  STATES  T.  BAE- 
NETT. 

Not  cited. 

189  V,  &  475-604,  47  L.  Ed.  909,  28  Snp.  Ot  689,  onjSS  T.  HAEBia 

The  refusal  to  register  bhudcs  under  Alabama  Constitution  was  part  of 
scheme  to  disfranchise  them. 

Approved  in  Rogers  v.  Alabama,  192  U.  S.  229,  48  L.  Ed.  418,  24  Sup. 
Ct.  258,  holding  unconstitutional  ruling  of  State  court  striking  from 
files  motion  to  quash  indictment  on  ground  of  exclusion  of  negroes  from 
grand  jury  because  of  length  of  motion;  Giles  v.  Teasley,  193  U.  S.  162, 
48  L.  Ed.  659,  24  Sup.  Ct.  359,  refusing  to  review  denial  by  State  court 
of  mandamus  to  compel  registration  of  negro. 

The  deprivation  of  a  plaintilTs  social  and  poUtical  rights  may  prop- 
erly be  considered  to  involTe  damages  capable  of  estimation  In  money  suffi- 
cient to  give  jurisdiction  to  Federal  court. 

Approved  in  Williams  v.  Molther,  198  Fed.  462,  117  C.  C.  A.  220, 
applying  rule  in  suit  to  compel  issuance  of  pilot's  license;  Brickhouse  v. 
Brooks,  165  Fed.  543,  holding  action  against  election  officers  for  dam- 
ages for  wrongful  rejection  of  vote  for  member  of  Congress,  laying  dam- 
ages in  excess  of  two  thousand  dollars,  was  within  jurisdiction  of  Cir- 
cuit Court;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.'  Assn., 
165  Fed.  12,  91  C.  C.  A.  39,  holding  in  suit  to  enjoin  railroad  from  fix- 
ing new  rates,  matters  in  dispute  was  defendant's  right  to  enforce  such 
rates,  and  Federal  court  had  jurisdiction  where  value  of  such  right  ex- 
ceeded two  thousand  dollars. 

Jurisdiction  of  Supreme  Oourt  to  consider  whcde  case  on  appeal  from 
Circuit  Oourt  under  act  of  BCarch  3,  1891,  in  case  where  it  is  claimed  State 
Constitution  violates  Federal  Constitution  cannot  be  narrowed  to  question 
of  jurisdiction  of  Circuit  Court  las  certiflcate  raising  that  question  alone. 

Approved  in  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S. 
314,  15  Ann.  Oas.  276,  53  L.  Ed.  199,  29  Sup.  Ct.  101,  holding  where  de- 
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mnrrer  sustained  on  gpronnd  that  no  constitutional  qnestion  was  involved, 
and  certificate  given,  and  plaintiff  also  appealed  directly,  Supreme  Court 
could,  on  finding  jurisdiction  existed,  hear  appeal  on  merits  without  re- 
sort to  certificate;  Filhiol  v.  Tomey,  194  U.  S.  359,  48  L.  Ed.  1017,  24 
Sup.  Ct.  698,  equivalent  of  certificate  of  jurisdiction  required  to  sustain 
direct  review  of  Circuit  Court  decree  not  shown  where  assignment  of 
errors  directed  both  to  jurisdiction  and  merits. 

Equitable  Jurisdiction  of  Federal  courts  was  not  extended  beyond  what 
was  appropriate  subject  matter  under  existing  standards  by  section  1979  of 
tbe  Bevised  Statutes,  which  does  not  give  remedy  for  political  wrongs. 

Approved  in  Walls  v.  Brundidge,  109  Ark.  258,  Ann.  Gas.  1915C,  980, 
160  S.  W.  232,  holding  equity  could  not  review  findings  of  party  com- 
mitted on  primary  election;  In  re  McConaughy,  106  Minn.  415,  119 
N.  W.  417,  holding  whether  Constitution  shall  be  amended  was  political 
question;  Winnett  v.  Adams,  71  Neb.  824,  99  N.  W.  684,  holding  equity 
could  not  supervise  management  of  political  party  to  protect  political 
right;  dissenting  opinion  in  Ellingham  y.  Dye,  178  Ind.  441,  Ann.  Oas. 
1916G,  200,  99  N.  E.  39,  majority  holding  injunction  lay  to  prevent  elec- 
tion commissioners  from  submitting  proposed  Constitution  under  un- 
constitutional statute. 

Distinguished  in  Anderson  v.  Myers,  182  Fed.  229,  holding  void  Mary- 
land statute  limiting  right  of  negroes  to  vote  at  State  and  county  elec- 
tions to  those  whose  ancestors  or  themselves  were  entitled  to  vote  prior 
to  1868. 

Equity  will  not  require  board  to  register  negro  as  Toter  under  provi- 
sions of  Alabama  Gonstitntlon  where  main  object  is  to  have  those  provisions 
declared  void  as  fraud  on  Federal  Constitution,  since,  if  they  are  void, 
court  will  not  require  officials  to  proceed  under  them. 

Approved  in  Giles  v.  Teasley,  193  U.  S.  166,  48  L.  Ed.  661,  24  Sup. 
Ct.  359,  refusing  to  review  State  court's  denial  of  mandamus  to  compel 
registration  of  negro;  Anthony  v.  Burrow,  129  Fed.  791,  denying  juris- 
diction to  enjoin  State  officers  acting  under  State  statute  from  issuing 
certificate  of  nomination  to  congressional  candidate. 

Distinguished  in  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  356,  67  L.  Ed. 
875,  33  Sup.  Ct.  550,  want  of  power  to  enforce  decree  by  reason  of 
absence  of  defendant  from  State  does  not  affect  its  validity. 

Jurisdiction  of  equity  to  protect  political  rights.  -  Note,  10  Ann. 
Oas.  977. 

Equity  interference  in  matters  preceding  elections.    Note,  3  L.  B.  A. 
(N.  S.)  383. 

188  n.  B.  509,  47  Ii.  Ed.  922,  28  Su^.  Ot.  858,  NEW  TOBK  BTO.  &  B.  OO. 
V.  lAcKEON. 

Cited  in  Goforth  v.  Southern  Ry.  Co.,  144  N.  C.  571,  57  S.  E.  210,  and 
holding  under  statutes,  railroad  was  required  to  maintain  crossing  of 
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neighborliood  road  in  safe  condition;  Wilson  v.  Atlantic  Coast  Line 
B.  Co.,  142  N.  C.  349,  55  S.  E.  262. 

189  17  8.  510,  47  L.  Ed.  023,  23   Sap.  Ct  850,  THE  EA0LE  POINT  ▼. 
LIVEBPOOL  ETC.  STEAM  NAV.  00. 

Cited  in  The  No.  4, 161  Fed.  849,  88  C.  C.  A.  665. 

189  n.  8.  511,  47  Ii.  Ed.  923,  23  Sap.  Ot.  857,  WILKES  OOUimr  OOMMBS. 
I         y.  0OLE&. 

Cited  in  Peters  v.  Gilchrist  (Peters  v.  Broward),  222  U.  S.  492,  56 
L.  Ed.  288,  32  Sup.  Ct.  122. 

189  V.  8.  517,  47  Ii.  Ed.  926,  28  Sap.  Ot.  864,  VIBOINIA-^JABOLIKA 

OHEMIOAL  00.  ▼.  HOME  INS.  OO. 

\ 

Cited  in  Chamblee  t.  Atlanta  Brewing  etc.  Co.,  131  Ga.  563,  62  S.  E. 
1036. 
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190  U.  8.  1-86^  47  L.  Sd.  933,  23  Sup.  Ct.  718,  IK  BB  WATTS  ft  SACHa. 

Bnle  tbat  property  in  possession  of  roceiYer  of  one  conrt  cannot  bo 
taken  from  him  without  court's  consent  has  only  qualified  application  where 
winding  up  proceedings  are  suspended  hy  those  in  bankruptcy. 

Distin^ished  in  In  re  M.  Zier  &  Co.,  127  Fed.  401,  402,  holding  attor- 
ney conducting  suit  in  State  court  against  insolvent  corporations,  dis- 
possessing Federal  receiver  and  obstructing  bankruptcy  proceedings, 
entitled  to  no  compensation  from  estate;  Knott  v.  Evening  Post  Co.,  124 
Fed.  352,  holding  bankruptcy  court  first  acquiring  possession  of  res  will 
not  surrender  same  to  receiver  of  State  court. 

BeceiTer  of  State  court  has  no  power  to  sorreiuler  property  in  cnstodia 
legis  without  authority  of  State  eonrtw 

Approved  in  Zeigler  v.  Zeigler  Co.,  84  Conn.  715,  J16,  Suppl.,  holding 
receiver  of  State  court  has  no  power  to  surrender  property  to  trustee  in 
bankruptcy  without  order  of  court  and  quaere  whether  Federal  court  may 
make  such  order. 

Passage  of  Banki^ptcy  Act  did  not  in  Itself  suspend  State  statutes  for 
appointing  recelTer. 

Approved  in  Ross-Meehan  Foundry  Co.  v.  Southern  Car  etc.  Co.,  124 
Fed.  406,  holding  bankruptcy  court  will  not  disx)ossess  receiver  of  State 
court  by  summary  order  or  otherwise  than  by  formal  proceedings  by 
Federal  receiver  therefor;  Conklin  v.  United  States  Shipbuilding  Co., 
123  Fed.  921,  holding  Federal  court  will  appoint  receiver  for  insolvent 
corporation  under  State  law  providing  for  such  receiver  where  no  Fed- 
eral law  applicable. 

Bankruptcy  law  is  paramount*  and  Jurisdiction  of  bankruptcy  court, 
when  properly  invoked,  in  i^dministration  of  affairs  of  insolYont  persons  and 
corporations,  IS  exclusive. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  299,  59  L.  Ed. 
588,  35  Sup.  Ct.  377,  fund  recovered  through  State  court  by  attachment 

(1349) 


190 U.S.  1-36  NOTES  ON  U.  S.  REPORTS,  1350 

obtained  by  creditors,  who,  under  State  law,  would  alone  share  in  fund, 
and  lien  of  which  has  been  preserved  by  sectioii  67b  of  Bankruptcy  Act, 
must  be  distributed  under  Federal  rule  among  all  creditors  as  general 
asset  of  estate;  In  re  Federal  Jklail  &  Express  Co.,  233  Fed.  696,  holding 
general  assignment  is  act  of  bankruptcy,  and  where  followed  by  filing  of 
petition  in  bankruptcy,  bankruptcy  court  has  jurisdiction  to  appoint  re- 
ceiver and  stay  assignee  pending  election  of  trustee;  In  re  Louis  Neu- 
burgef,  233  F^d.  703,  sale  of  property  by  assignee  under  general  assign- 
ment, after  adjudication  of  bankruptcy,  is  void;  Ohio  Motor  Car  Co. 
V.  Eiseman  Magneto  Co.,  230  Fed.  377,  144  C.  C.  A.  512,  holding  credi- 
tors failing  to  protect  interests  by  applying  for  stay  of  sale  of  property 
in  State  court  are  estopped  from  resorting  to  bankruptcy  proceeding; 
In  re  Sage,  224  Fed.  540,  ordering  State  receiver  to  deliver  property  of 
bankrupt  to  trustee  in  bankruptcy;  Bothwell  v.  Fitzgerald,  219  Fed. 
416,  135  C.  C.  A.  212,  reversing  order  dissolving  temporary  injunction 
to  restrain,  pending  determination  by  bankruptcy  court,  proceedings  in 
State  court  to  appoint  receiver  with  power  to  complete  irrigating  sys- 
tem of  bankrupt  corporation  and  to  collect  and  expend  money  for  that 
purpose;  In  re  Maplecroft  Mills,  218  Fed.  671,  672,  appointment  of  re- 
ceiver for  corporation  in  imminent  danger  of  insolvency  under  State 
law  is  appointment  for  insolvency  under  Bankruptcy  Act,  and  bank- 
ruptcy court  has  jurisdiction  to  administer  assets;  Stellwagen  v.  Clum, 
218  Fed.  736,  134  C.  C.  A.  408,  certifying  to  Supreme  Court  question 
whether  Bankruptcy  Act  operated  to  suspend  section  6343  of  Revised 
Statutes  of  Ohio  as  it  stood  in  1910,  before  determining  whether  claim- 
ant or  trustee  was  entitled  to  proceeds  from  sale  of  lumber  by  bankrupt 
lumber  company;  McLoughlin  v.  Knop,  214  Fed.  262,  State  court  grant- 
ing order  for  executory  process  to  foreclose  mortgage  before  filing  of 
petition  in  bankruptcy,  though  land  is  not  seized  until  after  filing  of 
petition,  has  jurisdiction  to  determine  all  questions  pertainii^  to  mort- 
gaged property;  In  re  Yaryan  Naval  Stores  Co.,  214  Fed.  565,  131 
C.  C.  A.  15,  order  of  Federal  court  of  equity  appointing  receivers  and 
ordering  company  to  deliver  its  property  to  such  receivers,  and  requir- 
ing creditors  to  assert  claims  in  that  suit,  does  not  preclude  creditors 
or  insolvent  corporation  from  obtaining  adjudication  of  bankruptcy 
under  Bankruptcy  Act;  George  B.  Matthews  &  Sons  v.  Joseph  Webre 
Co.,  213  Fed.  398,  holding  State  court  has  no  jurisdiction,  after  filing 
of  involuntary  petition  in  bankruptcy,  to  grant  executory  process  to 
foreclose  mortgage,  and  order  of  sale  of  mortgaged  property  was  void ; 
Bank  of  Andrews  v.  Gudger,  212  Fed.  55,  128  C.  C.  A.  505,  holding  re- 
ceiver of  State  court  appointed  in  stockholders'  suit  cannot  hold  cor- 
porate property  adversely  to  receiver  in  bankruptcy  claiming  on  behalf 
of  creditors ;  Morehouse  v.  Giant  Powder  Co.,  206  Fed.  28,  124  C.  C.  A. 
158,  holding  appointment  of  receiver  in  State  court  to  wind  up  insol- 
vent corporation  is  act  of  bankruptcy  and  bankruptcy  court  having  en- 
joined further  proceedings  in  State  court,  disregard  of  injunction  is 
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contempt;  Doyle-Kidd  Dry  Goods  Co.  v.  Sadler-Lusk  Trading  Co.,  206 
Fed.  817,-  where  receiver  in  State  court  is  appointed  npon  ground  of 
insolvency,  creditors  are  entitled  to  have  assets  of  corporation  adminis- 
tered by  bankruptcy  court;  In  re  Wenatchee  Heights  Orchard  Co.,  204 
Fed.  676,  order  of  State  court,  in  creditors'  suit,  appointing  receiver 
upon  finding  of  insolvency  is  sufficient  to  justify  adjudication  of  bank- 
ruptcy, although  order  of  State  court  was  subsequently  modified  to  show 
other  grounds  than  insolvency  for  such  appointment;  In  re  Weedman 
Stave  Co.,  199  Fed.  951,  holding  provisions  of  Kirby's  Digest  of  Arkan- 
sas, sections  949-952,  constitute  insolvency  law  suspended  by  Bank- 
ruptcy Act  of  1898,  chapter  541,  and  denying  motion  to  set  aside  order 
directing  receiver  of  State  court  to  surrender  property  to  bankruptcy 
court;  In  re  Martin,  193  Fed.  846,  113  C.  C.  A.  627,  fund  obtained  as 
result  of  proceedings  in  State  court  to  set  aside  gift  of  lands  by  bank- 
rupt, void  as  to  existing  creditors  under  State  law,  must  be  distributed 
for  benefit  of  all  creditors  by  bankruptcy  court  in  accordance  with  Fed- 
eral law;  In  re  United  Wireless  Tel.  Co.,  192  Fed.  240,  holding  bank- 
ruptcy court  has  no  jurisdiction  to  stay  suit  instituted  by  receiver  of 
State  court  to  set  aside  conveyance  of  property  by  bankrupt  in  fraud 
of  creditors,  more  than  four  months  before  filing  of  petition  in  bank- 
ruptcy; Hobbs  V.  Head  &  Dowst  Co.,  184  Fed.  416,  106  C.  C.  A.  519, 
bankruptcy  court  may  exercise  revisory  powers  over  judgment  of  State 
court  in  action  to  enforce  mechanic's  lien  continued  after  bankruptcy 
proceedings  were  instituted  against  owner  of  property;  In  re  Rathman, 
183  Fed.  923,  106  C.  C.  A.  253,  holding  bankruptcy  court,  not  having 
taken  possession  of  bankrupt's  property  from  receiver  appointed  by  an- 
other court  in  suit  to  enforce  mortgage  lien,  did  not  by  mere  filing  of 
petition  in  bankruptcy  and  adjudication,  acquire  jurisdiction  to  deter- 
mine adverse  claim  to  mortgage  liens;  In  re  Oxley,  182  Fed.  1020,  1021, 
enjoining  sale  of  stock  of  merchandise  under  foreclosure  decree  of  State 
court  obtained  within  four  months  of  filing  of  petition  in  bankruptcy, 
until  question  of  adjudication  is  determined ;  Exploration  Mercantile  Co. 
v.  Pacific  Hardware  etc.  Co.,  177  Fed.  840,  101  C.  C.  A.  39,  fact  that 
application  by  insolvent  corporation  to  State  court  for  appointment  of 
receiver  for  its  property  is  not  authorized  by  State  laws  does  not  pre- 
vent application  from  constituting  act  of  bankruptcy;  In  re  Electric 
Supply  Co.,  176  Fed.  618,  holding  creditors  of  corporation  applying  to 
State  court  for  receiver  under  petition  disclosing  insolvency  of  corpo- 
ration, are  entitled  to  have  assets  administered  under  bankruptcy  law, 
and  enjoining  receiver  of  State  court  from  disposing  of  assets;  New 
River  Coal  Land  Co.  v.  Ruffner  Bros.,  165  Fed.  886,  91  C.  C.  A.  569,  and 
New  River  Coal  Land  Co.  v.  Ruifner  Bros.,  165  Fed.  881,  91  C.  C.  A. 
559,  both  affirming  order  staying  proceedings  in  State  court  to  impose 
lien  on  bankrupt's  property;  In  re  Hecox,  164  Fed.  826,  90  C.  C.  A.  627, 
Iiolding  trustee  in  bankruptcy  is  entitled  to  possession  of  bankrupt's 
property  in  possession  of  receiver  aj^inted  by  State  eourt  within  four 
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months  o£  filing  petition  in  bankruptcy,  and  bankruptcy  court  may  order 
receiver  to  deliver  property  to  trustee;  Cruchet  v.  Red  Rover  Min.  Co., 
155  Fed.  487,  dismissing  creditors'  bill  filed  in  Federal  court  pending 
bankruptcy  proceedings  in  another  Federal  district  and  discharging  re- 
ceiver appointed  by  court  without  notice  of  such  proceedings;  Hurley 
V.  Devlin,  151  Fed.  924,  holding  bankruptcy  court  may  determine 
widow's  dower  interest  in  lands  of  bankrupt  in  several  States,  'where 
bankrupt  died  pending  bankruptcy  proceedings;  Hooks  v.  Aldridge,  145 
Fed.  869,  76  C.  C.  A.  409,  where  president  of  corporation  sued  it  in 
State  court  to  wind  up  its  affairs  and  for  receivers,  because  it  could  not 
meet  its  liabilities,  appointment  of  receiver  was  act  of  bankruptcy;  In 
re  Salmon,  143  Fed.  402,  Missouri  statute  for  liquidating  banks  is  insol- 
vent law  suspended  by  Bankruptcy  Act,  and  participation  by  creditors 
in  proceedings  thereunder  does  not  estop  them  from  instituting  bank- 
ruptcy proceedings ;  In  re  M.  Zier  &  Co.,  142  Fed.  103,  73  C.  C.  A,  326, 
determining  right  to  allowance  in  bankruptcy,  for  services  of  attorneys 
rendered  to  State  court  receiver  for  bankrupt;  In  re  Porterfield,  138 
Fed.  195,  197,  where  in  State  suit  no  attempt  made  to  take  possession 
of  property  covered  by  trust  deed  but  all  parties  proved  debts  in  bank- 
ruptcy proceedings,  fraud  from  sale  not  distributable  according  to  State 
Fraudulent  Conveyance  Act ;  In  re  Knight,  125  Fed.  39,  holding  adjudi- 
cation of  bankruptcy  vests  bankruptcy  court  with  exclusive  jurisdic- 
tion as  against  State  court  obtaining  possession  by  proceedings  within 
four  months  before;  Hickman  v.  Parlin-Orendorf  Co.,  88  Ark.  520,  115 
S.  W.  371,  denjring  to  insolvent  relief  obtainable  under  Bankruptcy  Act 
which  suspends  State  insolvency  law  in  so  far  as  they  apply  to  same 
subject  matter;  Loefler  v.  Wright,  13  Cal.  App.  230,  109  Pac.  271,  com- 
position in  bankruptcy  cannot  be  collaterally  attacked  in  State  court; 
Lyon  V.  Russell,  41  App.  D.  C.  557,  holding  Bankruptcy  Act  does  not 
deprive  State  court  of  jurisdiction  conferred  by  State  law  to  dissolve 
local  corporation  even  though  reason  for  dissolution  is  insolvency,  and 
where  bankruptcy  proceedings  were  not  instituted  within  four  months, 
jurisdiction  of  State  court  becomes  fixed  and  is  not  subject  to  interfer- 
ence; White  V.  Davis,  134  Ga.  284,  67  S.  E.  721,  where  State  court 
appoints  receiver  for  corporation  seeking  to  surrender  franchises  upon 
petition  alleging  solvency  and  within  four  months  upon  application  of 
creditors  to  have  corporation  adjudged  involuntary  bankrupt  receiver 
is  appointed  by  bankruptcy  court  with  directions  to  apply  to  State  re- 
ceiver for  surrender  of  assets,  order  of  court  refusing  delivery  of  prop- 
erty was  error;  Moody  v.  Port  Clyde  Development  Co.,  102  Me.  383,  66 
Atl.  975,  Bankruptcy  Act  of  1898  being  in  effect  when  chapter  85  of 
Laws  of  1905  was  enacted,  such  chapter  never  went  into  effect,  and  State 
court  had  no  jurisdiction  to  appoint  receiver  in  stockholder's  suit  filed 
as  provided  in  such  chapter;  Stacy  v.  McNicholas,  76  Or.  188,  148  Pac. 
72,  where  bankruptcy  proceedings  are  instituted  within  four  months  of 
filing  of  bond  by  receiver  appointed  in  State  court,  bankruptcy  court 
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has  jurisdiction  to  administer  estate  of  insolvent  mining  company; 
Bransford  v.  Black,  4  Tenn.  Civ. '718,  sale  of  bankrupt's  stock  of  mer- 
chandise by  trustee  in  bankruptcy  is  sale  by  court  and  cannot  be  col- 
latierally  attacked  by  suit  in  State  court 

Distinguished  in  Johnson  v.  Crawford,  154  Fed.  766,  holding  right  to 
arrest  judgment  creditor  under  act  of  Pennsylvania  of  1842  is  not  taken 
away  by  Bankruptcy  Act  of  1898  superseding  State  insolvency  law; 
Southwell  V.  Church,  51  Tex.  Civ.  552,  111  S.  W.  971,  appointment  of  re- 
ceiver by  reason  of  disagreement  among  partners,  not  for  insolvency  of 
partnership,  does  not  give  Federal  court  jurisdiction. 

Bankruptcy  proceeding  operated  to  suspend  further  administration  of 
insolvent's  estate  in  State  courts  but  it  remained  for  State  court  to  transfer 
assets,  settle  acconnts  of  its  receiver,  and  close  its  connection  with  the 
matter,  error,  if  any,  committed  in  so  doing  could  be  rectiHed  in  due  course 
and  in  designated  way.  ^ 

Approved  in  In  re  Standard  Cordage  Co.,  184  Fed.  159,  holding  Bank- 
ruptcy Act  does  not  suspend  jurisdiction  of  State  court  over  corporation 
desiring  to  dissolve  and  discontinue  operations,  and  allowing  proceeding 
for  dissolution  to  continue  and  vacating  appointment  of  receiver;  Love- 
less V.  Southern  Grocer  Co.,  169  Fed.  417,  86  C.  C.  A.  396,  reversing  sum- 
mary order  directed  to  trustee  in  bankruptcy,  having  served  as  receiver 
in  State  court,  to  pay  disputed  amount  into  bankruptcy  court  without 
hearing  in  either  court  as  to  disbursements  made  as  receiver  in  State 
court;  Roberts  Cotton  Oil  Co.  v.  F.  E.  Morse  &  Co.,  97  Ark.  521,  135 
S.  W.  337,  holding  involuntary  bankruptcy  proceedings  against  corpora- 
tion instituted  within  four  months  of  appointment  of  receiver  by  State 
court  terminates  jurisdiction  of  State  court  and  assets  must  be  trans- 
ferred to  bankruptcy  court ;  Zeigler  v.  Zeigler  Co.,  84  Conn.  714,  715,  717, 
SuppL,  bankruptcy  proceedings  within  four  months  of  application  to 
State  court  for  appointment  of  receiver  suspends  further  administration 
of  assets  in  State  court,  and  assets  are  to  be  held  subject  to  action  of 
bankruptcy  court;  I.  Trager  Co.  v.  Cavaroc  Co.,  123  La.  329,  48  South. 
952,  where  receivership  proceedings  take  form  of  winding  up  affairs  of 
insolvent  corporation.  State  court  can  do  no  more  respecting  fund  in 
possession  of  receiver  from  sale  of  movables  on  leased  premises,  in  view 
of  proceeding  in  bankruptcy  court,  than  determined  validity  of  lien  of 
lessor,  after  which  balance  of  fund  should  be  turned  over  to  trustee  in 
bankruptcy  and  other  claimants  relegated  to  bankruptcy  court;  Kennedy 
V.  American  Tanning  Co.,  81  N.  J.  Eq.  Ill,  85  Atl.  813,  ordering  receiver 
to  settle  accounts  and  after  reimbursing  himself  for  expenditures  to  turn 
over  balance  of  bankrupt's  property  to  trustee  in  bankruptcy. 

Explained  in  In  re  United  Wireless  Tel.  Co.,  196  Fed.  156,  denying 
motion  to  stay  stockholders'  suit  in  State  court  against  bankrupt  corpo- 
ration where  State  receivers  have  turned  over  assets  to  trustees  in  bank- 
ruptcy and  judgment  would  not  interfere  with  that  of  Federal  court. 
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Brideaca  of  alleged  eoat«mpt  may  be  reviewed  on  haboM  eonnuL 
Distinguished  in  Ex  parte  O'Neal,  125  Fed.  969,  holding  Circuit  Court 
cannot  review  on  habeas  corpus  errors  and  irregularities  in  District 
Court's  proceedings  for  contempt  in  assaulting  trustee  in  bankruptcy. 

Instance  of  habeas  corpus  with  certiorari  to  review  contempt. 
Approved  in  In  re  Dowd,  133  Fed.  751,  following  rule;  Bessette  v. 
Conkey  Co.,  194  U.  S.  334,  336,  48  L.  Ed.  1004,  1006,  24  Sup.  Ct.  665, 
writ  of  error  and  not  appeal  is  mode  of  reviewing  Federal  decree  finding 
one  not  party  to  suit  guilty  of  contempt  in  violating  restraining  order; 
State  V.  Bland,  189  Mo.  207,  88  S.  W.  30,  arguendo. 

Members  of  bar  cannot  be  imprisoned  for  contempt  for  advice  upon 
which  Judicial  action  was  based,  upon  theory  <^  conspiracy  between  State 
court  and  attorneys  to  obstruct  Justice,  where  there  is  no  legal  evidence 
that  advice  was  not  given  in  good  faith. 

Approved  in  United  States  v.  Pratt,  3  Alaska,  404,  attorney,  in  spirit 
of  resistance,  instructing  client  to  disobey  subpoena  issued  by  derk  of 
District  Court  and  served  upon  client  personally  to  appear  before  notary 
for  examination,  is  guilty  of  contempt;  Goodhart  v.  State,  84  Conn.  64, 
Ann.  Oas.  1912B,  1297,  78  Atl.  854,  attorney  making  untruthful  state- 
ment to  secure  admission  of  evidence  is  guilty  of  contempt. 

Recital  that  order  was  entered  on  Judge's  own  motion  is  conclusive. 
Approved  in  In  re  Spalding,  139  Fed.  247,  71  C.  C.  A.  370,  where  recital 
in  State  court's  (wder  appointing  receiver  was  that  of  appointment  made 
because  defendant  made  conveyances  in  fraud  of  plaintifiPs  rights,  ap- 
pointment not  act  of  bankruptcy. 

Members  of  bar  cannot  be  committed  for  contempt  in  advising  State 
court  to  order  trustee  in  bankruptcy  to  return  property  voluntarily  surren- 
dered by  State  receiver  without  order  of  State  court,  where  order  to  trustee 
was  entered  by  Judge  upon  his  own  motion,  and  there  was  Ho  legal  evi- 
dence to  show  counsel  had  not  acted  in  good  faith. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  331,  59  L.  Ed.  982,  35  Sup. 
Ct.  582,  holding  person  in  custody  under  judgment  of  State  court  may, 
under  Rev.  Stats.,  §§  745-761,  on  habeas  corpus  have  judicial  inquiry 
into  truth  and  substance  of  cause  of  his  detention,  although  it  may  be- 
come necessary  to  look  behind  record  of  his  conviction  to  test  jurisdiction 
of  State  court;  In  re  Wm.  S.  Butler  &  Co.,  207  Fed.  710,  125  C.  C.  A. 
223,  holding  appointment  of  receivers  by  decree  in  State  court,  was  not 
act  of  bankruptcy  where  there  was  no  finding  of  insolvency ;  In  re  J.  W. 
Zeigler  Co.,  189  Fed.  262,  denying  motion  to  punish  receiver  of  State 
court  for  contempt  in  refusing  to  deliver  possession  of  property  to  re- 
ceiver of  Federal  court,  where  refusal  was  on  advice  of  counsel  in  belief 
that  State  court's  jurisdiction,  having  first  attached,  was  paramount; 
United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  181,  in  prosecution  by 
information  for  contempt  for  violation  of  injunction  against  rebates,  de- 
fendant is  entitled  to  every  reasonable  doubt  as  to  obligatory  force  of 
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mandate;  Ex  parte  Clark,  208  Mo.  146,  106  S.  W.  997,  discharging,  on 
habeas  corpus,  attorney  held  for  contempt  in  causing  delay  by  absence 
from  court,  where  he  was  not  given  notice  required  by  Rev.  Stats.  1899, 
§  1618,  relating  to  procedure  in  contempts. 

Miscellaneous.  Cited  in  Ballman  v.  Fagin,  200  XT.  S.  194,  50  L.  Ed.  436, 
26  Sup.  Ct.  212,  witness  not  in  contempt  for  failure  to  obey  order  to 
produce  books  before  grand  jury  where  he  appeared  and  reported  failure 
to  produce  books  where  no  evidence  presented  showing  answer  untrue ; 
In  re  Siebert,  133  Fed.  783,  denying  power  of  referee  in  bankruptcy  to 
g^rant  injunction  staying  State  court  proceedings;  In  re  M.  Zier  &  Co.,  142 
Fed.  104,  73  C.  C.  A.  326,  reciting  history  of  litigation. 

180  U.   S.   36-38,  47  L.  Ed.   045,  23   Sup.   Ot.   776,   O'NEAL  ▼.  UNITED 
STATES. 

Tlie  Supreme  Court  has  no  Jurlsdictlim  in  error  over  Judgment  in  crimi- 
nal case. 

Approved  in  Ex  parte  O'Neal,  125  Fed.  968,  holding  Circuit  Court  will 
not  review  on  habeas  corpus  irregularities  in  proceedings  in  District  Court 
punishing  for  contempt  one  who  assaulted  trustee  in  bankruptcy. 

Wbile  proceedings  In  contempt  may  be  said  *to  be  sul  generis,  judgment 
of  contempt,  whicb  is  in  effect  Judgment  in  criminal  case,  is  not  reviewable 
on  error  by  Supreme  Gourt. 

Approved  in  In  re  Christensen  Engineering  Co.,  194  U.  S.  460,  48  L.  Ed. 
1074,  24  Sup.  Ct.  729,  error  lies  from  Circuit  Court  of  Appeals  to  review 
Circuit  Court  order  adjudging  defendant  in  patent  infringement  suit  in 
contempt  for  disobeying  preliminary  injunction;  Bessette  v.  W.  B. 
Conkey  Co.,  194  U.  S.  334,  48  L.  ^d.  1004,  24  Sup.  Ct.  665,  writ  of  error 
and  not  appeal  is  mode  of  reviewing  Federal  order  finding  one  not  party 
to  suit  in  contempt  for  violating  restraining  order;  Hammond  Lumber 
Co.  V.  Sailors'  Union,  167  Fed.  817,  holding  contempt  proceeding  against 
members  of  labor  unions  for  violation  of  injunction  restraining  them 
from  interfering  with  employees  of  complainant  in  civil  suit  is  criminal 
proceeding  within  meaning  of  Rev.  Stats.,  §  860,  providing  that  evidence 
obtained  from  party  or  witness  by  judicial  proceeding  shall  not  be  used 
in  evidence  against  him  in  any  criminal  proceeding  in  Federal  court; 
dissenting  opinion  in  Re  Oompers,  40  App.  D.  C.  337,  contempt  proceed- 
ing for  violation  of  injunction  is  not  within  section  1044,  Revised  Stat- 
utes limiting  time  to  three  years  for  prosecution  of  offense;  Merchants' 
Stock  etc.  Co.  V.  Board  of  Trade,  201  Fed.  25,  27,  120  C.  C.  A.  582, 
arguendo. 

Distinguished  in  Thatcher  v.  United  States,  212  Fed.  805,  129  C.  C.  A, 
255,  order  disbarring  attorney  from  practice  in  Federal  courts  is  review- 
able on  error  and  not  appeal  under  act  of  1891;  Re  Gompers,  40  App. 
D.  C.  326,  327,  contempt  proceeding  for  violation  of  injunction  is  not 
within  purview  of  section  1044,  Rev.  Stats.,  limiting  time  within  which 
criminal  nrosecution  may  be  instituted;  Costilla  Land  etc.  Co.  v.  Allen, 
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15  N.  M.  534,  lip  Pac.  849,  order  imposing  fine,  payable  to  opposite  party 
as  reimbursement,  for  violation  of  preliminary  injunction,  is  interlocutory 
order  in  civil  proceeding  and  reviewable  only  by  appeal  from  final  decree. 

Appealability  of  judgment  in  contempt  under  appeal  statutes.    Note, 
17  AnxL  Oas.  322. 

190  V.  8.  3S-40,  47  I..  Ed.  946,  23  Sup.  Ct  777,  TOBMAK  ▼.  BALTIMOBB 
II  O.  R.  &.  00. 

General  rule  is  tbat  final  Judgment  cannot  be  sot  aside  on  an^Ucation 
made  after  close  of  term  at  wbicb  it  was  entered,  by  court  which  rendered 
i%  because  case  has  passed  beyond  control  of  the  court. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  185,  35 
8up.  Ct.  16,  where  writ  of  error  has  been  issued  to  review  District  Court's 
judgment  of  conviction  in  criminal  case,  Circuit  Court  of  Appeals  has 
jurisdiction  to  issue  writ  of  prohibition  to  District  Court  to  prevent  enter- 
ing order  for  new  trial  af t^  expiration  of  term  on  newly  discovered  evi- 
dence; Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  51,  denying  motion 
made  in  Federal  court  to  vacate  judgment  in  action  for  personal  injuries 
after  expiration  of  term ;  Wellman  v.  Bethea,  213  Fed.  369,  holding  Rev. 
Stats.,  §  914,  requiring  conformity  to  practice  in  State  courts  does  not 
authorize  Federal  court  to  set  aside  judgment  after  term  and  denying 
motion  to  vacate  judgment  in  action  for  death;  Brown  v.  Arnold,  127  Fed. 
393,  holding  motion  to  set  aside  judgment  and  reinstate  the  case  made 
after  adjournment  at  end  of  term  was  properly  overruled;  Board  of 
Children's  Quardians  v.  Juvenile  Court,  43  App.  D.  C.  605,  Ann.  Gaa. 
1916E,  1019,  juvenile  court  committing  child  gfuilty  of  larceny  to  Board 
of  Children's  Guardians  has  no  power  to  set  aside  commitment  after  term 
and  allow  child  to  return  to  its  home  on  probation;  dissenting  opinion  in 
Virginia  etc.  Iron  Co.  v.  Harris,  151  Fed.  431,  80  C.  C.  A.  658,  majority 
holding  power  conferred  by  North  Carolina  Code  of  1883,  §  274,  to  set 
aside  judgment  after  term,  within  year,  for  specified  causes,  may  by 
virtue  of  Conformity  Act,  Rev.  Stats.,  §  914,  be  exercised  by  Federal 
court  sitting  in  that  State  in  action  of  ejectment. 

190  U.  &  40-63,  47  Ii.  Ed.  948,  23  Sup.  Ot.  781,  WBIOBT  ▼.  HENKEL. 

Under  Britiflh  extradition  treaty  acts  must  be  cxlmiiial  both  by  laws 
of  Great  Britain  and  of  State  where  fugitive  is  found. 

Approved  in  In  re  Walshe,  125  Fed.  574,  575,  holding,  under  extradi- 
tion treaty  with  Great  Britain,  i)erson  charged  is  entitled  to  hearing  in 
place  where  found;  United  States  v.  Greene,  146  Fed.  770,  upholding 
sufiiciency  of  description  of  offense  in  indictment  for  conspiracy  to  de- 
fraud government  by  false  claims,  under  British  extradition  treaty. 

Where  offense  charged  is  criminal  by  law  of  demanding  State  and  by 
law  of  State  of  the  United  States  in  which  fugitive  is  found,  case  cornea 
fairly  within  treaty  with  Oreat  Britain  and  is  extraditable. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  14,  60  L.  Ed.  864,  36  Sup.  Ct. 
487,  denying  release  on  habeas  corpus  of  person  held  in  extradition  to 
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Canada  for  perjury,  where  objection  is  made  to  surrender  on  ground  that 
Canadian  Criminal  Code,  §  170,  includes  in  perjury  false  statements  not 
material  in  evidence,  which  perhaps  would  not  be  perjury  in  Illinois; 
Glucksman  v.  Henkel,  221  U.  S.  513,  55  L.  Ed.  833,  31  Sup.  Ct.  704,  hold* 
ing  fact  of  variance  in  that  complaint  charges  forgery  of  bills  of  ex- 
change and  evidence  shows  instruments  were  promissory  notes  will  not 
defeat  surrender  in  extradition  case,  where  instruments  are  sufficiently 
.  identified;  Pettit  v.  Walshe,  194  U.  S.  218,  48  L.  Ed.  943,  24  Sup.  Ct.  657, 
'preliminary  examination  of  one  sought  to  be  extradited  under  British 
treaty  must  be  had  in  State  where  he  was  arrested* 

Extradition  proceedings.    Note,  112  Am.  8t.  Bep.  109,  126,  139. 

WUle  bail  should  not  ordinarily  be  granted  in  cases  of  foreign  extradi- 
tion. Supreme  Court  is  nnwiUlng  to  hold  that  Federal  Circuit  Court  may 
not  In  special  circumstances  grant  that  relief,  but  refusal  of  baU  in  this 
case  was  not  error,  and  ought  not  to  be  disturbed,  although  put  on  ground 
of  want  of  power. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  12,  60  L.  Ed.  863,  36  Sup.  Ct. 
487,  omission  of  formal  act  of  release  of  person  illegally  arrested  by 
State  authorities  and  subsequently  legally  arrested  by  Federal  marshal 
under  extradition  warrant  is  not  sufficient  ground  for  release  on  habeas 
corpus;  Ex  parte  Thaw,  214  Fed.  444,  holding  question  of  bail  is  inter- 
locutory; available  at  any  stage  of  proceedings,  and  leaving  motion  for 
bail  undetermined  without  prejudice  in  extradition  case  about  to  go  to 
Supreme  Court;  Chin  Wah  v.  Col  well,  187  Fed.  594,  109  G.  C.  A.  422, 
holding  right  to  bail  in  deportation  proceedings  against  Chinese  domiciled 
in  United  States  rests  on  implication  from  section  5  of  Chinese  Exclusion 
Act  of  1892,  and  section  2  of  Act  of  1893,  and  is  not  absolute  right  but 
within  discretion  of  court;  In  re  Chin  Wah,  182  Fed.  258,  denying  bail 
to  Chinese  alien  domiciled  in  United  States  pending  deportation  proceed- 
ings ;  In  re  Mitchell,  171  Fed.  289,  290,  releasing  on  bail  person  arrested 
on  extradition  warrant  from  Canada  on  day  before  trial  in  New  York 
involving  his  whole  fortune,  where  extradition  warrant  is  issued  at  in- 
stance of  adverse  party  in  action  in  New  York;  United  States  v.  Fah 
Chung,  132  Fed.  112,  after  final  order  of  deportation  entered  by  District 
Court,  right  of  Chinese  to  bail  pending  appeal  rests  in  discretion  of  court ; 
In  re  Lum  Poy,  128  Fed.  975,  holding  district  judge  may  admit  Chinese 
to  bail  pending  hearing  before  commissioner  in  deportation  proceedings ; 
In  re  Ah  Tai,  125  Fed.  797,  holding  district  judge  on  appeal  from  com- 
missioner's order  of  deportation  may  admit  Chinese  to  bail;  Ex  parte 
Massee,  95  S.  C.  321,  46  L.  R.  A.  (N.  8.)  791,  79  S.  E.  99,  holding  release 
on  bail  pending  hearing  on  habeas  corpus  in  extradition  proceedings  was 
eiror,  where  extradition  papers  were  regular  on  face  and  there  was 
nothing  to  show  noncompliance  with  statutes. 

190  U.  8.  64-88,  47  Ii.  Ed.  966,  23  Sup.  Ct  827,  TENNESSEE  T.  VXBOINIA. 

Not  cited. 
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190  XT.  a  89-107,  47  L.  Ed.  966,  23  Sap.  Ct  736,  MONTCK>lCBST  ▼.  POBT- 
LAND. 

Act  of  CoagreM  of  1899  does  not  go  to  extent  of  authorizing  priyate 
parties  to  erect  stmctnree  In  navigable  waters  entir^  within  limits  of 
State  without  consent  of  State,  hut  erection  of  soch  structure  depends  npon 
concurrent  or  Joint  assent  of  hoth  national  and  State  goTemment*  and 
assent  of  State  is  required  in  addition  to  permit  of  Secretary  of  War. 

Approved  in  Jessnp  v.  Trustees  etc.  of  Soathampton,  195  U.  S.  624, 
49  L.  Ed.  349,  25  Sup.  Ct.  789,  following  rale ;  North  Shore  Boom  &  Driv- 
ing Co.  V.  Nicomen  Boom  Co.,  212  U.  S.  412,  68  L.  Ed.  577,  29  Sup.  Ct. 
355,  question  of  whether  structure  in  navigable  stream  entirely  within 
State  is  unlawful  under  State  law  is  not  Federal  question  reviewable  by 
Supreme  Court  under  section  709,  Rev.  Stats. ;  The  Margaret  J.  Sanf  ord, 
203  Fed.  339,  vessel  anchoring  without  authority  of  harbor  master  as 
required  by  Code  Virginia  1904,  §  2024,  and  obstructing  channel  in  viola- 
tion of  Act  of  Congress  of  1899,  chapter  15,  is  solely  in  fault  for  collision 
with  steam  tug  and  scow;  Corrigan  Transit  Co.  v.  Sanitary  District,  137 
Fed.  857,  70  C.  C.  A.  381,  determining  right  of  Chicago  sanitary  district 
to  introduce  current  into  Chicago  River;  Hilger  v.  Chrisp,  98  Ark.  493, 
136  S.  W.  662,  refusing  to  enjoin  construction  of  bridge  over  navigable 
river  within  State  authorized  by  State  and  approved  by  proi>er  officials 
of  War  Department;  Maine  Water  Co.  v.  Knickerbocker  Steam  Towage 
Co.,  99  Me.  483,  59  Atl.  957,  water-pipe  across  Kennebec  River  built* 
in  accordance  with  plans  authorized  by  Secretary  of  War  is  lawful 
stracture;  Minnesota  Canal  etc.  Co.  v.  Pratt,  101  Minn.  225,  11  L.  R.  A. 
(N.  S.)  105,  112  N.  W.  402,  holding  act  of  Congress  of  1899,  requiring 
consent  of  chief  of  Engineers  and  Secretary  of  War  to  obstruction  of 
navigable  river  within  State  is  binding  upon  State  court,  and  refusing 
to  authorize  structures  in  navigable  river  for  generation  of  electric  power 
without  previous  consent  of  chief  of  engineers  and  Secretary  of  War; 
Gulf  etc.  Ry.  Co.  v.  Meadows,  56  Tex.  Civ.  137,  120  S.  W.  524,  allowing 
recovery  of  damages  for  destruction  of  property  menacing  railroad  bridge 
built  across  navigable  river  in  State  without  complying  with  Act  of  Con- 
gress of  1899  requiring  consent  of  chief  of  engineers  and  Secretary  of 
War;  Hagan  v.  City  of  Richmond,  104  Va.  732,  3  L.  R.  A.  (N.  S.)  1120, 
52  S.  £.  389,  local  authorities  may  protect  domestic  conmierce  by  keep- 
ing navigable  waters  unobstructed  where  Secretary  of  War  fails  to  act ; 
In  re  City  of  Seattle,  66  Wash.  285,  119  Pac.  802,  holding  act  of  1906 
does  not  apply,  and  under  act  of  1899,  bridge  may  be  built  across  navig- 
able stream,  wholly  within  State,  where  plans  are  approved  by  Secretary 
of  War,  without  special  act  of  Congress;  In  re  Southern  Wisconsin 
Power  Co.,  140  Wis.  261, 122  N.  W.  807,  holding  State  may  authorize  dam 
in  navigable  river  wholly  within  State,  in  absence  of  legislation  by  Con- 
gress; City  of  Milwaukee  v.  Gimbel  Bros.,  130  Wis.  35,  110  N.  W.  9, 
holding  Federal  statutes  do  not  prevent  municipality  from  enjoining 
erection  of  building  beyond  dock  line  on  river  established  by  municipal 
ordinance  of  1863,  where  buUdiug  would  obstruct  inland  navigable  bar* 
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bor;  dissenting  ppinion  in  Greenleaf- Johnson  Lumber  Co.  v.  Garrison, 
237  U.  S.  273,  69  L.  Ed.  950,  35  Sup.  Ct.  651,  majority  holding  Federal 
government  may  order  removal  of  that  part  of  wharf  outside  of  new  har- 
bor lines,  although  wharf  when  constructed  was  within  established  harbor 
lines,  without  making  compensation;  Manigault  v.  Springs,  199  U.  S. 
480,  60  L.  Ed.  278,  26  Sup.  Ct.  127,  and  Commonwealth  v.  Boston  Ter- 
minal Co.,  185  Mass.  284,  70  N.  E.  126,  both  arguendo. 

Distinguished  in  Wilson  v.  Hudson  County  Water  Co.,  76  N.  J.  Eq. 
560,  561,  76  Atl.  567,  license  given  to  water  company  under  act  of  Con- 
gress of  1899  by  Secretary  of  War  to  excavate  and  lay  pipes  across 
navigable  liver  is  permissive  and  is  not  authority  to  lay  pipe-line  over 
submerged  lands  of  State  without  consent  of  State. 

190  U.  8.   107-116,  47  L.  Ed.  971,  23   Sup.   Ot.  738,  WILKES  COXTNTT 
CX>MMBS.  ▼.  W.  N.  COLEB  9t  00. 

Decision  of  State  court  as  to  what  U  a  law  of  State  binds  Federal 
courts. 

Distinguished  in  Stanley  Co.  v.  Coler,  190  U.  S.  442,  47  L.  Ed.  1131, 
23  Sup.  Ct.  813,  holding  Federal  court  will  exercise  independent  judg- 
ment as  to  validity  of  county  bonds  issued  in  aid  of  railroad  under  N.  C. 
Code,  §§199&-1999. 

Oounty  lield  to  Issue  bonds  in  aid  of  railroad  stock  subscription  under 
Nortli  OaroUna  Laws  of  1862. 

Approved  in  Tolman  v.  Board  of  Commrs.  of  Onslow  Co.,  140  Fed.  91, 
where  county  railroad  aid  bonds  were  legal  under  State  decisions  and 
county  paid  interest  thereon  for  some  years,  bona  fide  purchaser  thereof 
is  entitled  to  taxes  collected  for  payment  of  interest  thereon ;  Graves  v. 
Commissioners  of  Moore  County,  135  N.  C.  52,  57,  47  S.  E.  135,  137,  de- 
termining rights  of  bona  fide  holders  of  township  railroad  aid  bonds 
issued  under  Laws  of  1885,  p.  398. 

Invalidity  of  Nortb  Oarollna  act  of  1879,  as  conferring  power  to  issue 
bonds,  did  not  estop  holders  of  bonds  ftom  showing  authority  to  issue  them 
under  valid  statute  of  1868. 

Approved  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed.  8, 
128  C.  C.  A.  544,  recital  in  bonds  issued  by  selectmen  to  proposed  rail- 
road that  bonds  were  issued  in  conformity  with  vote  July  13, 1896,  which 
was  void  because  of  violation  of  statutory  requirement,  is  not  in  effect 
recital  of  compliance  with  valid  vote  of  June  20,  1895,  and  town  is  not 
estopped  as  against  bona  fide  purchasers  of  bonds  to  deny  compliance 
with  that  vote;  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
564,  holding  bonds  issued  by  town  to  proposed  rsulroad  were  authorized 
by  valid  vote  of  1895,  and  although  they  purported  to  have  been  issued 
by  vote  of  1896  which  was  void,  enforceable  to  extent  that  town  could 
legally  borrow. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  86. 
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Estoppel  of  public  eorporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  921,  922,  926. 

190  XT.  8.  116-126,  47  Ii.  Bd.  976,  23  Sup.  Ot  836,  BOOKFINOEB  T.  FOSTER. 

Then  can  be  no  judicial  interference  with  Land  Department  before 
patent. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  661,  following 
rule ;  Humbird  v.  Avery,  195  U.  S.  606,  49  L.  Ed.  297,  25  Sup.  Ct.  123, 
equity  will  not,  in  advance  of  Land  Department's  final  action,  determine 
respective  rights  of  grantees  of  railroad  indemnity  land  and  settlers. 

QoTemment  has  title  till  town  lot  conveyed  to  occupant. 
Distinguished  in  Wadsworth  v.  Boysen,  148  Fed.  778,  779,  78  C.  C.  A. 
437,  suit  to  enjoin  Indian  agent  from  obstructing  one  prospecting  on 
reservation  for  purpose  of  making  mineral  selection  is  not  suit  against 
United  States. 

190  XT.  &  127-142,  47  L.  Ed.  979,  23  Sop.  Ot  678,  JAHE8  ▼.  BOWMAK. 

ProTlBiona  of  Fourteenth  Amendment  relating  to  dne  process  and  equal 
protection  of  law  relate  to  action  by  State  and  not  by  IndividualB. 

Approved  in  Marten  v.  Holbrook,  157  Fed.  718,  complaint  alleging  con- 
spiracy to  place  person  in  insane  asylum  states  course  of  action  for  false 
imprisonment,  not  involving  Federal  question. 

The  fifteenth  amendment  relates  solely  to  actions  by  T^iited  States  or 
by  any  State. 

Distinguished  in  United  States  v.  Morris,  125  Fed.  323,  upholding, 
under  thirteenth,  but  not  under  fifteenth,  amendment,  section  1  of  Civil 
Rights  Act  of  April  9,  1866,  protecting  civil  rights  from  attacks  of  in- 
dividuals. 

Statutes  against  bribery  of  voters  are  not  limited  to  Federal  elections. 

Approved  in  State  v.  Butler,  178  Mo.  325,  77  S.  W.  574,  construing 
Rev.  Stats.  1899,  §  2089,  relating  to  bribery  of  officers. 

Distinguished  in  Murphy  v.  State,  124  Wis.  650,  102  N.  W.  1092,  up- 
holding indictment  under  Rev.  Stats.  1898,  §  4475,  against  alderman  for 
receiving  money  for  vote  on  ordinance  granting  privilege  of  laying  rail- 
road track  in  street. 

For  Supreme  Court  to  diange  section  6607,  Bev.  Stats.,  enacted  to 
punish  bribery  of  persona  named  in  fifteenth  amendment  at  all  elections, 
to  a  statute  punishing  bribery  of  any  voter  at  certain  election  would  be  in 
effect  judicial  legislation. 

Approved  in  Butts  v.  Merchants  etc.  Transp.  Co.,  230  U.  S.  137, 138,  67 
L.  Ed.  1426,  1427,  33  Sup.  Ct.  964,  holding  provisions  of  Civil  Rights  Act 
of  1875,  declared  void  as  to  States,  are  not  separable  as  to  places  within 
exclusive  jurisdiction  of  Federal  government  and  act  is  void  in  its  en- 
tirety; United  States  v.  Scott,  148  Fed.  433,  holding  void  Railroad  Em- 
ployers' Liability  Act  of  1898;  Hayes  v.  State,  11  Qa.  App.  377,  75  S.  E. 
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526,  Act  of  1910  making  penal  the  operation  of  automobile  on  State 
highway  ''at  a  rate  of  speed  greater  than  is  reasonable  and  proper,  having 
regard  to  the  traffic  and  use  of  such  highway,  or  so  as  to  endanger  the 
life  or  limb  of  any  person  or  the  safety  of  any  property,"  is  void  as  too 
indefinite  for  enforcement;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  86 
Atl.  668,  Laws  1906,  No.  122,  §§8, 10,  prohibiting  railroad  from  charging 
demurrage  until  four  days,  not  including  Sundays  and  holidays,  after 
notice  to  consignee,  is  void  because  not  limited  to  intrastate  commerce; 
dissenting  opinion  in  United  States  v.  Mosley,  238  U.  S.  392,  393,  59 
L.  Ed.  1359,  35  Sup.  Ct.  904,  majority  holding  section  19  of  Criminal 
Code,  section  5508,  Rev.  Stats.,  applied  to  acts  of  State  election  officers 
conspiring  to  deprive  qualified  voters  of  district  to  vote  for  member  of 
Congress  by  omitting  votes  from  count  and  return  to  State  election  board. 
Distinguished  in  Aczel  v.  United  States,  232  Fed.  655,  656,  (affirming 
219  Fed.  931,  932),  holding  right  to  vote  for  United  States  senators 
and  representatives  and  right  to  serve  as  member  of  election  board  at 
such  election  is  secured  by  Federal  Constitution,  and  overruling  de- 
murrer to  indictment  for  conspiracy  under  Criminal  Code,  §  19,  to  in- 
terfere with  such  rights. 

190  U.  S.  143-147,  47  I..  Ed.  984,  23  Bap.  Ct.  702,  SWAN  it  FINCH  CO.  ▼. 
UNITED  STATE& 

Where  question  is  one  of  doubt,  doubt  will  l>6  resolved  in  favor  of 
importer  as  duties  are  never  imposed  on  citisens  upon  vague  or  doubtful 
interpretations. 

Approved  in  United  States  v.  Heil  Chemical  Co.,  178  Fed.  638,  102 
C.  C.  A.  47,  holding  glass  blown  into  molds  and  known  to  trade  as 
''molded  glassware,"  not  as  ''blown  glassware,"  is  dutiable  under  para- 
graph 112  of  Act  of  1897. 

190  U.  S.  147-160,  47  L.  Ed.  987,  23  Sup.  Ct.  707,  BffUTUAI.  BESE&VE 
FOND  UFE  ASSN.  v.  PHEU'S. 

Under  Kentucky  statutes,  service  of  process  upon  insurance  conmiis- 
sioner  in  action  arising  out  of  transaction,  before  revocation  of  license  of 
insurance  company,  against  such  company  collecting  dues,  premium  and  as- 
sessment upon  outstanding  policies,  Is  sufllcient  to  give  Jurisdiction. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  130,  59  L.  Ed.  500, 
35  Sup.  Ct.  255,  service  of  process  under  Louisiana  statute  in  action  for 
injuries  against  foreign  corporation  is  insufftcient  to  give  Louisiana 
court  jurisdiction,  where  cause  of  action  arose  in  Alabama;  Bankers' 
Surety  Co.  v.  Town  of  Holly,  219  Fed.  102,  134  C.  C.  A.  536,  under 
Colorado  Laws  of  1907,  p.  447,  §  22,  foreign  surety  company  filing  power 
of  attorney  consented  to  service  of  process  upon  insurance  commissioner, 
and  after  its  withdrawal  from  State  executing  bond  outside  of  State  to 
secure  performance  of  contract  with  town  in  Colorado  is  transacting 
business  in  State  so  as  to  authorize  service  upon  commissioner;  Chehalis 
River  Lumber  &  Shingle  Co.  v.  Empire  State  Surety  Co.,  206  Fed.  561,  un- 
XVin--86 
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der  SeBsion  Laws  of  Washington  of  1911,  e.  49,  §  13,  requiring  foreign  in- 
surance company  transacting  business  in  State  to  appoint  State  insurance 
commissioner  or  attorney  upon  whom  process  may  be  served,  such  ap- 
pointment is  irrevocable  and  remains  in  force  as  to  outstanding  contracts 
after  company  ceases  to  do  business  in  State;  Lyden  v.  Western  Lite 
Indemnity  Co.,  204  Fed.  688,  689,  holding  service  of  process  upon  insur- 
ance commission  in  action  for  breach  of  insurance  of  agency  contract 
against  foreign  insurance  company  doing  business  within  State,  is  proper ; 
Southern  Ry.  Co.  v,  Simon,  184  Fed.  961,  Act  of  Louisiana,  1904,  No.  54, 
§§1  and  2,  providing  for  service  of  process  upon  Secretary  of  State  in 
suit  against  foreign  corporation  having  no  agent  in  State  is  insufficient 
for  failure  to  provide  actual  notice  to  corporation  by  mail  or  otherwise ; 
Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  holding  foreign  executor 
is  not  suable  in  Kentucky  for  testator's  debts,  where  he  has  not  removed 
to  State  nor  come  into  State  temporarily;  Mutual  Reserve  Fund  Life 
Assn.  vi  Tuchfeld,  159  Fed.  837,  86  C.  C.  A.  657,  service  of  process  upon 
insurance  commissioner  as  provided  by  Acts  of  Tennessee  1895,  p.  322, 
c.  160,  is  valid,  after  insurance  company's  withdrawal  from  State,  in  ac- 
tion on  outstanding  policy  within  State ;  Hill  v.  Empire  State-Idaho  Min. 
etc.  Co.,  156  Fed.  805,  806,  807,  construing  act  of  Idaho  of  1903,  providing 
for  service  of  process  upon  foreign  corporation  and  holding  in  suit  in- 
volving controversy  relating  to  business  transacted  in  State  brought  after 
corporation  has  ceased  to  do  business  within  State  that  service  upon 
agent  whose  appointment  has  not  been  revoked  is  valid,  although  agent  is 
no  longer  connected  with  such  corporation;  Toledo  Computing  Scale  Co. 
v.  Computing  Scale  Co.,  142  Fed.  922,  74  C.  C.  A.  89,  determining  who 
is  managing  agent  of  foreign  corporation  within  Ohio  statute  relating 
to  service  of  process ;  Equity  life  Association  v.  Qammon,  119  Ga.  274,  46 
S.  E.  101,  determining  venue  of  suits  against  foreign  insurance  com- 
panies ;  Old  Wayne  Mut  Life  Assn.  v.  McDonough,  164  Ind.  328,  73  N.  E. 
706,  upholding  Pennsylvania  statute  requiring  foreign  insurance  com- 
panies to  appoint  insurance  commissioner  as  process  agent;  Brown- 
Ketcham  Iron  Works  v.  Geoi^e  B.  Swift  Co.,  53  Ind.  App.  647,  653,  100 
N.  E.  590,  592,  under  Burns'  Annotated  Statutes  1908,  §§4085,  4086, 
service  of  process  upon  former  agent  of  foreign  corporation  is  valid 
where  it  is  not  shown  that  successor  was  api>ointed;  In  re  Curtis,  115 
La.  924,  40  South.  336,  upholding  service  on  resident  agent  of  foreign 
insurance  company  though  it  has  also  designated  process  agent;  State  v. 
Queen  City  Fire  Ins.  Co.,  114  Minn.  474, 131  N.  W.  629,  holding  in  action 
to  collect  taxes  due  under  Laws  1907,  c.  420,  service  of  process  may  be 
made  on  State  insurance  commissioner  to  bring  foreign  insurance  com- 
pany into  court,  as  provided  by  Laws  1907,  c.  155;  Qroel  v.  United  Elec. 
Co.,'  69  N.  J.  Eq.  419,  421,  427,  60  Ati.  830,  831,  833,  upholding  service 
on  designated  process  agent  whether  corporation  was  engaged  in  business 
in  State  or  not  at  time  of  service  and  though  designation  had  been  re« 
vrikod  where  no  other  designation  made;  Woodward  v.  Mutual  Reserve 
Life  Ins.  Co.,  178  N.  Y.  493,  102  Am.  St.  Bep.  519,  66  L.  R.  A.  625,  71 
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N.  E.  12,  North  Carolina  judgment  against  foreign  insurance  company 
obtained  on  service  on  insurance  commissioner  not  attackable  in  action 
thereon  in  other  State  on  ground  that  designation  of  commissioner  as  pro- 
cess agent  had  been  revoked  and  company  had  ceased  to  do  business  in 
State  J  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  221,  225,  48  S.  E. 
669,  670,  where  foreign  insurance  company  has  no  agent  in  State  upon 
whom  service  may  be  made,  service  may  be  made  on  secretary  of  cor- 
poration commission,  though  it  has  ceased  to  do  business  in  State;  Title 
Guaranty  etc.  Co.  v.  Slinker,  42  Okl.  814,  815, 143  Pac.  43,  where  foreign 
corporation  writing  surety  bonds  in  Indian  Territory  withdraws  upon 
advent  of  statehood  but  continues  to  collect  premiums  upon  existing 
bonds,  service  of  process,  in  action  in  State  court  on  guardian's  bond 
executed  in  Indian  Territory,  upon  Secretary  of  State,  as  provided  by 
Oklahoma  Sess.  Laws  1910-11,  c.  26,  pp.  46-48,  is  valid. 

Distinguished  in  Provident  Sav.  etc.  Soc.  v.  Kentucky,  239  U.  S.  114, 
116,  L.  R.  A.  19160,  672,  60  L.  Ed.  171, 172,  36  Sup.  Ct.  38,  holding  State 
has  no  power  to  impose  privilege  tax  upon  insurance  company  receiving 
premiums  on  policies  after  its  withdrawal  from  State ;  Hunter  v.  Mutual 
Reserve  Life  Ins.  Co.,  218  IT.  S.  582,  584,  586,  30  L.  B.  A.  (N.  S.)  686, 54 
L.  Ed.  1159,  1160,  1162,  31  Sup.  Ct.  127,  holding  foreign  insurance  com- 
pany by  few  separate  and  disconnected  transactions  relating  to  obliga- 
tions incurred  before  its  withdrawal  from  State  is  not  transacting  busi- 
ness in  State  in  sense  to  preclude  revocation  of  power  of  attorney  to 
State  officer  to  accept  service  of  process;  Lathrop-Shea  &  Henwood  Co. 
V.  Interior  Const,  etc.  Co.,  150  Fed.  669,  where  foreign  corporation  desig- 
nated process  agent  but  subsequently  ceased  doing  business  in  State  and 
revoked  appointment,  and  process  was  served  on  Secretary  of  State,  over- 
ruling of  motion  to  quash  service  by  State  court  is  not  bar  to  renewal  of 
motion  after  removal  of  suit ;  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  184 
N.  Y.  147, 76  N.  E.  1075,  statute  authorizing  foreign  insurance  company  to 
do  business  in  State  on  execution  of  irrevocable  power  of  attorney  to 
insurance  commissioner,  does  not  prevent  revocation  as  to  assignees  of 
nonresident  x)olicy-holder8 ;  Blackwell  v.  Mutual  Reserve  Fund  life  Assn., 
141  N.  C.  122, 116  Am.  St.  Bep.  677,  6  L.  E.  A.  (N.  S.)  771,  53  S.  E.  836, 
refusing  to  appoint  receiver  of  foreign  insurance  company  in  action 
against  it  by  policy-holder. 

Liability  to  suit  within  State  of  foreign  corporation  which  has  re- 
voked designation  of  agent  for  service  of  process  and  has  ceased 
to  do  business  within  State.    Note,  6  Ann.  Gas.  296. 

Revocation  by  foreign  corporation  of  appointment  of  agent  to  re- 
ceive service.    Note,  30  L.  B.  A.  (N.  S.)  681. 

Validity  of  statute  requiring  foreign  corporation  to  appoint  resident 
agent  for  service  of  process.    Note,  6  Ann.  Oaa.  43. 

Compelling  foreign  corporation  seeking  to  do  business  to  designate 
person  on  whom  process  may  be  served.  Note,  1  L.  B.  A.  (N.  S.) 
560. 
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Proceeding  for  appointment  of  receiver  whlcb  Is  simply  proceeding  to 
enable  Judgment  creditor  to  obtain  satisfaction  of  Judgment,  satisfaction 
at  law  haying  been  sbown  to  be  Impossible  by  return  of  nulla  bona,  is  not 
new  and  independent  suit,  but  supplementary  proceeding,  and  being  mere 
continuation  of  actlcm  at  law,  and  not  removable  to  Federal  court,  latter 
bad  no  Jurisdiction  to  enjoin  it. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  123,  59  L.  Ed.  497, 
35  Sup.  Ct.  255,  holding  Federal  court  may  enjoin  enforcement  of  judg- 
ment obtained  in  action  for  injuries  without  service  of  process;  Central 
Trust  Co.  V.  Chicago  etc.  R.  Co.,  224  Fed.  708,  140  C.  C.  A.  246,  suit  by 
trustee  of  mortgage  of  railroad  for  appointment  of  receiver  brought  in 
same  district  in  which  trustee  had  previously  sued  to  foreclose  mortgage, 
is  not  ancillary  to  foreclosure  suit,  and  court  may  not  enjoin  actions  in 
State  courts  instituted  prior  to  receivership  suit;  Western  Union  Tel. 
Co.  V.  Louisville  etc.  R.  Co.,  218  Fed.  629,  134  C.  C.  A.  386,  vacating 
injunction  order  of  Federal  court  restraining  telegraph  company  from 
entering  upon  railroad  right  of  way  which  in  effect  operates  to  stay  con- 
demnation proceedings  in  State  court  for  right  of  way  for  telegraph  line 
on  railroad  right  of  way,  and  is  void  under  section  265,  Judicial  Code; 
Tucker  v.  Hubbert,  196  Fed.  852,  117  C.  C.  A.  366,  Federal  court  having 
rendered  judgment  on  past  due  coupons  of  bonds  issued  pursuant  to 
Act  of  1878  is  not  limited  to  remedy  provided  by  that  act  for  enforce- 
ment of  judgment,  but  may  enforce  its  judgment  by  mandamus  requiring 
fiscal  court  to  levy  and  collect  tax  for  its  payment. 

Distinguished  in  Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  750,  85 
C.  C.  A.  642,  foreign  judgment  against  indorsee  of  foreign  bill  of  ex- 
change in  action  against  drawee  holding  latter  was  discharged  by  pay- 
ment of  original  under  forged  indorsement,  is  not  conclusive  evidence  of 
law  of  France,  where  decisions  of  Cour  de  Cassalion  show  presumption 
of  legal  discharge  is  rebuttable  by  sufficient  evidence  of  negligence. 

190  XT.  8.  160-169,  47  X«.  Ed.  996,  28  Sup.  Ot  817,  ATLAKIIO  ft  PAOIFIO 
TEL.  CO.  ▼.  PHILADELPHIA. 

Power  of  Congress  nnder  tbe  Constitntion  to  regulate  commerce  with 
foreign  nations  and  among  tbe  several  States  is  necessarily  exclnsive  wben- 
ever  subjects  of  it  are  national  in  character,  or  admit  only  of  one  uniform 
system  or  plan  or  regulation    * 

Approved  in  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  661,  holding 
Federal  Employers'  Liability  Act  of  1908  supersedes  State  statutes  regu- 
lating relations  of  employers  and  employees  in  interstate  commerce,  and 
right  of  action  for  injuries  does  not  survive. to  personal  representative 
after  death  of  employee. 

State  may  impose  ordinary  property  taxes  npon  property  having  Bitus 
within  its  territory  and  employed  in  Interstate  commeroe. 

Approved  in  Canadian  Pacific  Ry.  Co.  v.  King  County,  90  Wash.  43, 
155  Pac.  418,  upholding  tax  upon  rolling  stock,  passing  through  State, 
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of  foreign  railroad,  although  cars  are  used  in  interstate  or  foreign  com- 
merce. 

FranchlM  of  corporation,  althoogli  that  franchise  Is  the  business  of 
interstate  commerce,  is,  as  part  of  its  property,  subject  to  State  taxation, 
providing  at  least  the  ftanchise  is  not  derived  from  the  United  States. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
365,  69  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911 
imposing  annual  franchise  tax  upon  corporations  doing  business  within 
State,  measured  by  property  of  corporation  within  State;  Kansas  City 
etc.  Ry.  Co.  v.  Sessions,  95  Kan.  269,  147  Pac.  794,  upholding  Laws  1913, 
chapter  135,  imposing  upon  domestic  corporation,  tax  measured  by  capital 
stock,  although  large  part  of  its  business  is  interstate  commerce. 

Right  of  State  to  tax  Federal  franchise.    Note,  17  Ann.  Oas.  723. 

No  State  can  compel  a  party,  individual  or  corporation  to  pay  for  privi- 
lege of  engaging  in  interstate  commerce. 

Approved  in  Barrett  v.  City  of  New  York,  232  U.  S.  33,  58  L.  Ed.  491, 
34  Sup.  Ct.  203,  ordinance  of  New  York  city  limiting  licenses  of  ex- 
pressmen to  citizens  of  United  States  and  preferring  citizens  of  New 
York,  as  applied  to  interstate  business  is  void  as  burden  on  interstate 
conmierce ;  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  225,  52  L.  Ed.  1086, 
28  Sup.  Ct.  638,  Texas  statute  of  1906,  imposing  tax  upon  railroads  of 
one  per  cent  of  gross  receipts  is,  as  to  companies  whose  gross  receipts 
include  receipts  from  interstate  business,  void  as  burden  on  interstate 
commeroe. 

Distinguished  in  New  York  v.  Knight,  192  U.  S.  26,  48  L.  Ed.  327,  24 
Sup.  Ct.  203,  upholding  New  York  franchise  tax  imposed  upon  indict- 
ment cab  service  maintained  by  Pennsylvania  railroad  at  its  New  York 
terminal. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
657,  696. 

No  corporation,  even  thougli  engaged  in  interstate  commerce,  can  appro- 
priate to  its  own  use  property,  public  or  private,  without  liability  to  charge 
therefor. 

Approved  in  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S.  F 
169,56  L.  Ed.  716, 32  Sup.  Ct.  449  (affirming  178  Fed.  323),  provisions  of 
municipal  ordinance  regulating  use  of  streets  by  telegraph  'company  does 
not  deprive  such  company  of  rights  under  act  of  1866  permitting  tele- 
graph companies  to  use  post  roads. 

Distinguished  in  City  Council  of  Augusta  v.  Augusta  etc.  Ry.  Co.,  130 
Qa.  819,  124  Am.  St.  Bep.  197,  61  S.  E.  994,  city  granting  electric  rail- 
way, exclusively  engaged  in  interstate  transportation,  right  to  use  tracks 
of  local  street  railway,  cannot  imx)ose  annual  tax  ui>on  business  of  such 
interstate  railway. 

Where  corporation  engaged  In  interstate  commerce  so  carries  on  its 
business  as  to  Justify  p61ice  mpervisioB,  municipality  is  not  bound  to  supply 
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anoh  Bopenrision  for  iiotliiiiir»  and  may,  in  additton  to  ordinary  property 
taxation,  rabject  corporation  to  charge  for  ezpenfle  of  ■npervlelim. 

Approved  in  Memphis  v.  Postal  Tel.  etc.  Co.,  164  Fed.  603,  16  Ann. 
Gas.  342,  91  C.  C.  A.  135,  holding  charge  of  $3  per  pole  as  rental  for 
use  of  streets  by  telegraph  company  is  reasonable ;  Memphis  v.  Postal  etc. 
Cable  Co.,  145  Fed.  606,  76  C.  C.  A.  292,  upholding  power  of  Memphis  to 
charge  compensation  for  use  of  streets  by  telegraph  company  for  erec- 
tion of  poles ;  Troy  v.  Western  Union  Tel.  Co.,  164  Ala.  486,  27  L.  B.  A. 
(N.  S.)  627,  51  South.  524,  upholding  city  ordinance  imposing  annual 
license  tax  of  one  hundred  dollars  on  telegraph  companies  engaged  in 
intrastate  business;  Williams  v.  Talladega,  164  Ala.  649,  51  South.  335. 
upholding  city  ordinance  imposing  license  tax  upon  privilege  of  trans- 
mitting intrastate  messages  by  telegraph  company,  having  accepted  pro- 
vision of  Rev.  Stats.,  §§6263-5268,  authorizing  it  to  use  post  roads; 
International  Text-Book  Co.  v.  District  of  Columbia,  35  App.  D.  C.  312, 
upholding  municipal  ordinance  requiring  bill  posters  to  pay  annual  li- 
cense fee  of  twenty  dollars  as  applied  to  foreign  corporation  conducting 
correspondence  schools  in  District;  Pensacola  v.  Southern  Bell  Tel.  Co., 
49  Fla.  172,  37  South.  824,  determining  power  of  city  to  enact  pole  rental 
ordinance;  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan. 
638,  647,  90  Pac.  310,  313,  holding  foreign  corporation  engaged  in  inter- 
state commerce  and  transacting  business  for  Federal  government  may  be 
ousted  from  nongovernmental  intrastate  business  for  failure  to  comply 
with  State  statute  relating  to  foreign  corporations;  City  of  Springfield 
V.  Postal  Telegraph-Cable  Co.,  263  HI.  354,  977^.  E.  674,  upholding  ordi- 
nance imposing  license  fee  upon  telegraph  engaged  in  interstate  oom- 
merce  for  use  of  streets  for  its  poles;  Postal  Telegraph-Cable  Co.  v. 
Chicopee,  207  Mass.  348,  82  L.  B.  A.  (N.  S.)  997,  93  N.  E.  930,  upholding 
ordinance  regulating  erection  and  maintenance  of  telegraph  poles  in 
streets  and  requiring  inspection  fee;  Rhinehart  v.  State,  121  Tenn.  440, 
17  Ann.  Oas.  254,  117  S.  W.  513,  upholding  Fire  Marshal  Law,  c.  460, 
p.  1541  of  Acts  of  1907,  imposing  tax  upon  fire  insurance  companies 
doing  business  in  State  to  provide  fund  for  defraying  expenses  incurred 
in  investigating  fires;  dissenting  opinion  in  Commonwealth  v.  People's 
Express  Co.,  201  Mass.  578, 181  Am.  St.  Bep.  416,  88  N.  E.  425,  majority 
holding  Statute  of  1906,  c.  421,  §  2,  relating  to  transportation  of  in- 
toxicating liquors,  applies  only  to  intrastate  shipments. 

Willie  reasonableness  of  ordinance,  generally  speaking,  la  for  conrt, 
and  especially  where  qnestion  turns  on  character  of  regulations  prescribed, 
yet  when  it  turns  on  amount  of  a  Ucenie  diarge  it  may  rightly  be  left  for 
determination  of  jury. 

Approved  in  Postal  Tel.  etc.  Co.  v.  New  Hope,  192  U.  S.  6P,  63,  48 
L.  Ed.  840,  24  Sup.  Ct.  207,  208,  holding  where  reasonableness  of  ordi- 
nance depends  ux)on  amount  of  a  license  charge  question  is  properly 
submitted  to  jury;  Philadelphia  v.  Atlantic  etc.  Tel.  Co.,  127  Fed.  371, 
373,  holding  trial  court  cannot  set  aside  verdict  found  by  jury  where 
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judgment  for  other  party  on  same  facts  directed  by  Circuit  Court  was 
reversed  by  Supreme  Court;  Abbey  Land  etc.  Co.  v.  County  of  San 
Mateo,  167  Cal.  438,  Ann.  Obb.  19150,  804,  52  L.  B.  A.  (N.  S.)  408,  139 
Pac.  1069,  holding  ordinance  prohibiting  establishment  of  more  than  one 
crematory  in  any  one  township  of  San  Mateo  County  is  void;  County  of 
Plumas  V.  Wheeler,  149  Cal.  764,  767,  87  Pac.  911,  913,  holding  question 
of  reasonableness  of  license  fee  imposed  upon  sheep  herder  by  ordinance 
regulating  grazing  of  sheep,  is  for  jury;  In  re  Miller,  13  Cal.  App.  567, 
110  Pac.  139,  upholding  license  fee  imposed  by.  county  ordinance  upon 
business  of  raising  cattle;  Kittanning  Borough  v.  American  Nat.  Gas 
Co.,  247  Pa.  70,  71,  93  Atl.  17,  affirming  refusal  to  direct  verdict  for 
defendant  in  action  to  recover  license  tax  where  there  is  evidence  that 
fees  were  not  unreasonable;  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis. 
550, 108  N.  W.  626,  determining  method  of  valuation  of  railroad  property 
for  taxing  purposes;  dissenting  opinion  in  rty^t  Brewing  Co.  v.  Cren- 
shaw, 198  U.  S.  37,  49  L.  Ed.  933,  25  Sup.  Ct.  552,  majority  upholding 
Missouri  Beer  Inspection  Act  though  State  does  not  provide  adequate 
inspection  and  burden  beyond  cost  of  inspection  imposed. 

Distinguished  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  31,  49 
L.  Ed.  931^  25  Sup.  Ct.  552,  upholding  Missouri  Beer  Inspection  Act. 

Disapproved  in  Briggs  v.  Birmingham  etc.  Co.,  188  Ala.  266,  66  South. 
96,  7  N,  C.  C.  A.  475,  holding  in  action  for  death  that  unreasonableness  of 
municipal  ordinance  is  for  court  and  not  for  jury. 

Reasonableness  of  municipal  ordinance  as  question  for  court  or  jury. 
*  Note,  L.  R.  A.  1915r,  1200, 

Validity  of  ordinance  imposing  tax  on  telegraph  or  telephone  com- 
pany for  use  of  streets  as  depending  on  amount  of  tax.  Note,  16 
Ann.  Oas.  845. 

License  fee  exacted  of  telegraph  and  telephone  companies  as  exces- 
sive.   Note,  27  L.  B.  A.  (N.  S.)  681. 

Presumption  and  burden  of  proof  as  to  validity  of  ordinance.  Note, 
Ann.  Cas.  1916B,  505. 

Wliere  testimony  would  comprt  dodsloin  one  way  or  otlier  court  may 
direct  verdict. 

Approved  in  Postal  Tel.  etc.  Co.  v.  Taylor,  192  U.  S;  67,  69,  70,  48 
L.  Ed.  844,  24  Sup.  Ct.  209,  211,  holding  ordinance  imposing  license 
fee  on  poles  and  wires  of  interstate  telegraph  tompany  twenty  times 
cost  of  careful  inspection  and  precautionary  measures,  is  unreasonable. 

190  U.  S.  169-179,  47  Ii.  Ed.  1002,  23  Sup.  Ct  821,  PATTERSON  ▼.  BABS 
EUBOBA. 

Title  of  act  does  not  control  plain  words  in  body  of  statute^  but  may 
assist  in  removing  ambiguities. 

Approved  in  Lapina  v.  Williams,  232  U.  8.  93,  58  L.  Ed.  520,  34  Sup. 
Ct.  196,  holding  use  of  word  'immigration"  in  title  of  act  of  1907  does 
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not  negative  purpose  of  Congress  to  include  aliens  previously  residing  in 
country  seeking  entrance  after  temporary  absence;  St.  Louis  etc.  R.  Ca 
V.  Delk,  158  Fed.  935,  14  Ann.  CaB.  233,  86  C.  C.  A.  95,  holding  Safety 
Appliance  Act  of  1893  imposes  duty  upon  carrier  to  equip  cars  with  auto- 
matic couplers  and  to  keep  them  so  equipped,  but  does  not  impose  penal- 
ties for  failure  to  keep  them  in  repair  at  all  times  and  under  all 
circumstances;  United  Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co.,  155 
Fed.  847,  84  C.  C.  A.  76,  holding  act  of  1903,  enacted  for  purpose  of 
executing  treaties  for  protection  of  industrial  property,  it  did  not  change 
term  of  existing  patent  as  fixed  by  statute  at  time  of  its  issuance,  and 
such  patent  expired  with  British  patent;  dissenting  opinion  in  Ramsey 
v.  Persinger,  43  Okl.  60,  141  Pac.  20,  majority  holding  provisions  of 
c.  44,  Session  Laws  1907-1908  (sections  3379,  3382-^3384,  Rev.  Laws 
1910)  do  not  furnish  procedure  to  secure  expression  of  voters  on  consti- 
tutional amendment  propbsed  by  legislature  as  provided  in  section  1, 
article  XXIV,  of  Constitution. 

Act  of  Congress  1896^  section  10a,  declaring  it  anlawfnl  to  pay  sea- 
men's wages  in  advance  and  that  payment  of  mu^  wages  in  advance  sball 
not  be  defense  to  libel  or  action  for  recovery  of  wages,  and  section  lOf  de- 
claring this  provision  shall  apply  as*  well  to  foreign  vessels  as  to  vessels 
of  United  States,  is  valid  as  regulation  of  contracts  df  sailors  engaged  in 
interstate  and  foreign  commerce. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47,  88 
L.  E.  A.  (N.  S.)  44,  56  L.  Ed.  345,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  882, 
upholding  Employers'  Liability  Act  of  1908;  Chicago  etc.  R.  R.  Co.  v. 
McGuire,  219  U.  S.  568,  55  L.  Ed.  389,  31  Sup.  Ct.  259  (affirming  131 
Iowa,  371,  382,  33  L.  R.  A.  (V.  S.)  706,  108  N.  W.  913,  917),  upholding 
provision  of  Iowa  Code,  §  2071,  as  amended  in  1898  that  no  contract  of 
insurance  or  relief  entered  into  prior  to  injury,  or  acceptance  of  benefits 
after  injury  shall  constitute  bar  or  defense  to  cause  of  action  for  in- 
juries ;  Wilder  v.  Inter-Island  Steam  Nav.  Co.,  211  U.  S.  247, 15  Ann.  Cas. 
127,  53  L.  Ed.  167,  29  Sup.  Ct.  58,  provision  of  Rev.  Stats.,  §  4536,  pro- 
viding that  seamen's  wages  are  not  subject  to  attachment  prevents  seizure 
of  wages  not  only  by  attachment  before  judgment,  but  by  execution  after 
judgment,  and  such  wages  cannot  be  seized  under  Laws  of  Hawaii, 
§  2118 ;  McLean  v.  Arkansas,  211  U.  S.  546,  53  L.  Ed.  319,  29  Sup.  Ct.  206, 
upholding  Arkansas  statute,  Acts  1905,  c.  219,  section  1,  requiring  coal 
to  be  measured  before  screening  for  payment  of  miners'  wages  at  mines 
where  ten  or  more  men  are  employed ;  Wiseman  v.  Tanner,  221  Fed.  702, 
upholding  initiative  measure  number  8  of  Washington,  adopted  in  1914, 
making  it  unlawful  for  employment  agent  to  demand  or  receive  remuner- 
ation for  furnishing  employment  or  information  leading  thereto;  The 
Ester,  190  Fed.  221,  admiralty  court  under  provisions  of  treaties  of  July, 
1827,  and.  of  June,  1910,  with  Sweden,  is  without  jurisdiction  of  suit  by 
foreign  seaman  on  Swedish  vessel  against  vessels  for  injuries  resulting 
from  negligence  of  master  of  vessel;  The  Amelia,  183  Fed.  901,  holding 
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section  4536,  Rev.  Stats.,  applies  to  seaman  on  tug  engaged  in  coastwise 
trade,  and  owner  of  vessel  cannot  set  np  defense  in  libel  for  wages  that 
wages  have  been  attached  by  garnishment  process;  Watson  v.  St.  Louis 
etc.  Ry.  Co.,  169  Fed.  953,  954,  955,  upholding  Federal  Employers'  Lia- 
bility Act  of  1907;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  656,  up- 
holding provision  of  section  20  of  Interstate  Commerce  Act,  as  amended 
by  Hepburn  Act  of  1906,  making  initial  carrier  liable  for  damage  occur- 
ring upon  its  own  lines  or  those  of  connecting  carriers ;  Lancer  v.  Anchor 
Line,  155  Fed.  435,  436,  upholding  Federal  Employers'  Liability  Act  of 
1906,  and  allowing  recovery  for  injuries  to  seaman  unloading  cargo  from 
vess'el  engaged  in  foreign  commerce;  Spain  v.  St.  Louis  etc.  R.  Co.,  151 
Fed.  524,  526,  upholding  Federal  Employers'  Liability  Act  of  1906 ;  The 
Eudora,  125  Fed.  1002,  60  C.  C.  A.  687,  holding  District  Court  erred  in 
dismissing  libel  filed  against  vessel  after  completion  of  voyage  for  wages ; 
The  Bound  Brook,  146  Fed.  162,  advance  payment  of  wages  to  sailor 
does  not  render  contract  for  services  void  where  unlawful  payment  not 
shown  to  have  entered  into  contract ;  The  Neck,  138  Fed.  146,  under  Ger- 
man treaty,  GeiTnan  vessel  employing  seamen  in  American  port  not  ex- 
empted from  operation  of  section  24  of  Act  of  1898;  The  Alnwick,  132 
Fed.  121,  seamen  on  British  vessel  shipped  in  American  port  paid  in 
advance  may  leave  ship  at  any  time  and  recover  wages  for  time  served; 
Kenney  v.  Blake,  125  Fed.  674,  675,  60  C.  C.  A.  362,  holding  void,  under 
act  of  December  21, 1898,  §  24,  prohibiting  payment  of  seamen's  wages  in 
advance,  contract  whereby  libelant  shipped  where  wages  were  advanced ; 
<McNamara  v.  Washington  Terminal  Co.,  35  App.  D.  C.  240,  upholding 
section  3  of  Employers'  Liability  Act  of  1906  as  applied  to  District  of 
Columbia ;  United  States  Express  Co.  v.  State,  164  Ind.  213,  73  N.  E.  107, 
upholding  statute  requiring  express  companies  to  deliver  parcels  to  con- 
signees in  cities  of  certain  population;  Huntworth  v.  Tanner,  87  Wash. 
679,  152  Pac.  526,  holding  Employment  Agency  Act  (Laws  1915,  p.  1), 
prohibiting  agent  from  demanding  or  receiving  fee  for  furnishing  em- 
ployment to  worker  or  information  leading  thereto,  does  not  apply  to 
operator  of  teachers'  agency ;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  230, 
119  N.  W.  316,  upholding  provision  of  Laws  of  1907,  c.  254,  p.  495,  de- 
fining liability  of  railroads  for  injuries  to  employees  and  declaring  rail- 
road cannot  exempt  itself  from  such  liability  by  contract,  rule,  or  regu- 
lation. 

Distinguished  in  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
710,  majority  upholding  initiative  measure  of  Washington,  adopted  in 
1914,  making  it  unlawful  for  employment  agent  to  demand  or  receive  fee 
for  furnishing  employment  or  information  leading  thereto. 

Courts  will  not  consider  an  objection  to  the  constitutionality  of  a  stat- 
ute by  a  party  whose  rigbt  it  does  not  affect  in  the  particular  case  on  trial. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760,  refusing  to  en- 
join postmaster  from  refusing  to  admit  magazine  at  second  class  rates 
in  consequence  of  revocation  of  permit  by  postofiGice  department,  where 
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peudihg  snit  department  grants  new  permit,  although  it  limits  number 
of  copies;  Spain  v.  St.  Louis  etc.  R.  Co.,  161  Fed.  530,  531,  holding  in 
action  for  injuries  to  employee  engaged  in  interstate  commerce,  objec- 
tions to  validity  of  act  as  to  employees  in  intrastate  commerce  cannot  be 
heard. 

Miscellaneous.  Cited  in  Commonwealth  v.  Bartlett,  190  Mass.  151,  76 
N.  £.  606,  shipment  of  seaman  becomes  binding  upon  signing  of  shipping 

articles. 

» 

190  U.  8.  179-186,  47  Ii.  Ed.  1008,  28  Bop.  Ot  825,  JOHAKSOK  ▼.  WASH- 
INGTON. 

Oonfirmatory  Act  of  CTongress  of  1902  places  title  of  State  of  Washing- 
ton to  lands  selected  In  lien  of  school  lands  and  approved  by  Secretary 
of  Interior,  beyond  controversy,  both  as  to  past  and  future  action  of  Secre- 
tary in  approving  such  selections. 

Approved  in  Buena  Vista  Land  etc.  Co.  v.  Honolulu  Oil  Co.,  166  Cal. 
77,  134  Pac.  1156,  holding  State  acquires  no  title  to  indemnity  lands 
selected  under  act  of  1891,  for  losses  of  public  land  granted  for  use  of 
schools  where  land  selected  is  found  to  be  mineral  land. 

Miscellaneous.  ^  Cited  in  Ramsey  v.  Wilson^  52  Wash.  112, 100  Pac.  178, 
reciting  history  of  litigation. 

190  XT.  &  186-197,  47  Ii.  Ed.  1012,  23  Sup.  Ct  673,  OBEOON  4(  OAUPOB- 
NIA  B.  B.  OO.  V.  UNITED  STATES. 

While  railway  grant  does  not  attach  to  reserved  lands,  rule  does  not 
i9Ply  to  claim  canceled  or  abandoned  before  attachment  of  grant  by  defi- 
nite location  of  Une  or  by  selection  of  lieu  lands  within  indemnity  Umits, 
and  filing  of  notification  under  Donation  Acts  of  1850  to  1863  to  land  within 
indemnity  Umits  of  grant  to  railroad  without  conforming  to  provisions  of 
such  acts  did  not  defeat  grant  although  notification  remained  of  record. 

Approved  in  Sylvester  v.  Washington,  215  U.  S.  85,  54  L.  Ed,  105,  30 
Sup.  Ct.  25,  holding  under  Oregon  Donation  Act  of  1850,  as  amended  in 
1854,  no  condition  except  residence  for  four  years  was  necessary  to  vali- 
date sale  by  settler  before  patent,  and  refusing  to  disturb  assumption  of 
State  court  that  perfecting  of  title  by  patentee  was  for  benefit  of  his 
grantee;  St.  Paul  etc.  Ry.  Co.  v.  Donohue,  210  U.  S.  40,  52  L.  Ed.  940, 
28  Sup.  Ct.  600  (affirming  101  Minn.  245,  112  N.  W.  416),  under  Land 
Grant  Act  of  1892,  c.  382  (27  Stat.  390),  indemnity  selections  of  railway 
did  not  include  land  entered  by  homesteader  and  relinquishment  by  heir  of 
homesteader,  after  determination  of  validity  of  entry  by  Secretary  of  In- 
terior, does  not  render  selection  of  railway  operative  against  entry  made 
under  Timber  and  Stone  Act;  United  States  v.  Northern  Pac.  R.  R.  Co., 
17a  Fed.  855,  856,  land  within  place  limits  of  grant  of  1870  to  Northern 
Pacific  Railroad  Company,  which  as  shown  by  books  of  Land  Office,  was 
subject  to  homestead  entry,  but  which  entry  in  fact  had  been  abandoned 
and  was  canceled  prior  to  definite  location  of  road,  was  vacant  public 
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land  and  was  incladed  in  grant;  United  States  v.  Grand  Rapids  etc.  R. 
Co.,  166  Fed.  302,  91  C.  C.  A.  266,  grant  of  lands  to  State  of  Michigan 
in  aid  of  railroad  eonstraction  did  not  include  lands,  provisionally  re- 
served for  purposes  of  Indian  treaty  which  subsequently  became  public 
lands,  but  United  States  erroneously  patenting  such  lands  to  railroad  and 
disposing  of  indemnity  lands  available  in  lieu  of  such  lands,  is  not  en- 
titled to  cancellation  of  patent;  United  States  v.  Oregon*  &  C.  R.Co., 
152  Fed.  474,  475,  476,  where  settlement  on  land  under  Donation  Act 
within  place  limits  of  railroad  grant  is  abandoned  prior  to  filing  of  map 
of  definite  location  of  road,  such  land  is  included  in  grant  although  Land 
Office  records  do  not  show  abandonment;  Northern  Pae.  Ry.  Co.  v. 
George,  51  Wash.  306,  98  Pac.  1127,  donation  claim  abandoned  by  loca- 
tion of  claim  in  another  section  by  survey  before  selections  by  railroad 
is  not  land  reserved,  and  is  included  within  grant  to  railroad  under  act 
of  Congress  of  1864. 

Presumption  arising  from^  donation  certificate  that  land  has  been  re- 
served may  be  rebutted  by  sbowing  of  actual  facts  by  xallzoad. 

Approved  in  United  States  v.  Northern  Pac.  R.  Co.,  170  Fed.  856,  fol- 
lowing rule;  United  States  v.  Oregon  &  C.  R.  Co.,  152  Fed.  476,  holding 
facts  were  not  shown  to  negative  presumption  that  land  was  within  grant 
to  railroad;  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  954,  where 
government  relies  on  private  entry  which  was  uncanceled  of  record  at 
time  of  railroad  grant,  it  must  be  shown  that  entryman  was  then  residing 
on  land  or  that  he  had  made  final  proof. 

190  T7.  S.  197-249,  47  L.  Ed.  1016,  23  Sup.  Ot.  787,  HAWAH  ▼.  MAKKICHI. 

A  tblng  may  be  within  the  letter  of  a  statute  and  not  within  its  mean- 
ing, and  within  its  meaning,  though  not  within  its  letter;  the  intention  of 
the  lawmaker  is  the  law. 

Approved  in  Territory  ex  rel.  City  of  Albuquerque  ▼.  Pinney,  15  N.  M. 
633,  114  Pac.  369,  holding  chapter  57  of  Laws  of  1909,  providing  that 
''all  delinquent  taxes"  for  certain  years  shall  be  distributed  to  general 
county  fund  and  general  school  fund  does  not  include  taxes  levied  for 
city  purposes. 

All  laws  should  receive  sensible  construction,  and  general  tenns  should' 
he  80  limited  in  application  as  not  to  lead  to  injustice,  oppression,  or  absurd 
consequences;  legislature  will  be  presumed  to  intend  exceptions  which  would 
avoid  such  results. 

Approved*  in  Merchants*  Nat.  Bank  of  New  Haven  v.  United  States, 
214  Fed.  204, 130  C.  C.  A.  548,  construing  provisos  to  act  of  1905  relating 
to  time  of  bringing  creditors'  suits  on  bond  of  contractor  for  construction 
of  public  work  in  case  United  States  does  not  sue,  and  holding  subse- 
quent proviso  controls  to  extent  of  inconsistency;  Weigand  v.  District 
of  Columbia,  22  App.  D.  C.  571,  holding  reasonableness  of  provisions  of 
act  of  Congress  of  1898  requiring  milk  sold  in  district  to  contain  not  less 
than  three  and  one-half  per  cent  of  butter  fat  is  not  open  to  inquiry  in 
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prosecution  for  violation  of  sucli  act;  Knight  &  Jillson  Co.  v.  Miller,  172 
Ind.  41,  18  Ann.  Oas.  1146,  87  N.  E.  829,  upholding  Anti-trust  Act  of 
1899  prohibiting  combinations  to  prevent  dealers  and  manufacturers  from 
selling  supplies  to  dealer,  manufacturer  or  artisan,  although  body  of  act 
does  not  declare  inhibited  contracts  must  be  with  intent  to  prevent  com- 
petition as  expressed  in  title;  State  v.  Brodigan,  37  Nev.  256,  141  Pac. 
992,  construing  Laws  of  1913,  c.  144,  §  1,  redistricting  and  increasing 
judicial  districts  of  State,  and  inserting  words  omitted  from  enrolled  bill 
by  mistake  so  as  to  provide  for  one  judge  in  each  district  except  second, 
which  has  two  judges,  where  other  sections  of  same  act  make  intent  of 
legislature  manifest;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E.  961, 
construing  Public  Laws  of  1911,  c.  64,  §§  1,  4,  5,  and  holding  provision 
of  43ection  1,  requiring  judicial  officers  to  designate  that  persons  convicted 
of  felony  shall  wear  stripes  and  persons  convicted  of  misdemeanor  shall 
not  wear  stripes,  is  mandatory,  and  prison  superintendent  is  not  required  < 
by  sections  4  and  5  to  determine  status  of  prisoner  at  his  peril. 

Procedure  Inconsirteiit  with  Oourtitation  cannot  deprive  one  of  liberty. 
Approved  in  dissenting  opinion  in  Dorr  v.  United  States,  195  U.  S. 
157,  49  L.  Ed.  136,  24  Sup.  Ct.  808,  majority  holding  Congress  need  not 
grant  trial  by  jury  in  Philippines. 

Annexation  of  Hawaiian  Islands  by  Joint  resolution  of  1898  not  having 
effect  of  incorporation  of  islands  into  United  States*  provisions  of  Federal 
Constitution  as  to  grand  and  petit  juries  were  not  applicable  to  them. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  98,  58  L.  Ed.  12S5, 
34  Sup.  Ct.  712,  holding  Federal  Constitution  does  not  of  its  own  force 
apply  to  Philippine  Islands,  and  upholding  Act  of  Philippine  Commis- 
sion, No.  612,  of  1903,  repealing  requirements  as  to  preliminary  examina- 
tion and  findings  of  probable  cause  as  to  city  of  Manila,  which  act  is  not 
in  conflict  with  Declaration  of  Rights  in  section  5  of  act  of  Congress  of 
1902,  which  contains  no  specific  requirement  of  presentment  or  indictment 
by  grand  jury ;  Carter  v.  Gear,  197  U.  S.  354,  49  L.  Ed.  789,  25  Sup.  Ct. 
491,  determining  power  of  Hawaiian  judges  at  chambers  in  proceedings 
not  incident  or  ancillary  to  pending  causes ;  Rasmussen  v.  United  States, 
197  U.  S.  520,  528,  534,  49  L.  Ed.  868,  867,  869,  25  Sup.  Ct.  514,  holding 
void  act  of  1900,  providing  for  jury  of  six  in  trials  for  misdemeanors  in 
Alaska ;  Dorr  v.  United  States,  195  U.  S.  140, 144, 153,  49  L.  Ed.  129,  131, 
134,  24  Sup.  Ct,  808,  trial  by  jury  need  not  be  granted  by  Congress  to 
Filipinos;  Kepner  v.  United  States,  195  U.  S.  125,  49  L.  fed.  122,  24 
Sup.  Ct.  797,  under  act  of  1902,  for  temporary  government  of  Philippines, 
government  cannot  appeal  from  acquittal  in  court  of  first  instance; 
Currie  v.  Continental  Casualty  Co.,  147  Iowa,  285,  140  Am.  St.  Rep.  300, 
126  N".  W.  165,  arguendo. 

Distinguished  in  dissenting  opinion  in  Dorr  v.  United  States,  195  U.  S. 
154,  49  L.  Ed.  135,  24  Sup.  Ct.  808,  majority  holding  Congress  need  not 
grant  right  of  trial  by  jury  in  Philippines. 


1373  NOTES  ON  U.  S.  REPORTS.      190  U.  S.  24»-264 

Validity  and  construction  of  constitutional  or  statutory  provision  for 
verdict  by  less  than  whole  number  of  jurors.  Note,  Ann.  Oaa. 
1916E,  501. 

Miscellaneous.  Cited  in  Beecham  v.  United  States,  223  U.  S.  709,  56 
L.  Ed.  623,  32  Sup.  Ct.  518,  dismissing  for  want  of  jurisdiction ;  Ex  parte 
Anderson,  46  Tex.  Cr.  378,  81  S.  W.  975^  words  of  Constitution  are  man- 
datory. 

190  U.  8.  249-260,  47  L.  Ed.  1086,  28  Sup.  Ot.  806,  8NTDEB  ▼.  BBTTMAN. 

Congress  has  power  to  tax  succession  and  such  power  extends  to  taxing 
bequests  of  property  to  States  or  to  their  nnmlcipaUttes. 

Approved  in  South  Carolina  v.  United  States,  199  U.  S.  428,  50  L.  Ed. 
268^  26  Sup.  Ct.  110,  dispensing  agent  of  State  which  has  taken  charge 
of  liquor  business  is  liable  for  Federal  revenue  tax ;  Nettleton's  Appeal, 
76  Conn.  249,  56  Atl.  670,  upholding  Gen.  Stats.  1902,  §§  2367-237T, 
imposing  tax  on  inheritances;  Farr  Alpaca  Co.  v.  Commonwealth,  212 
Mass.  164,  98  N.  E.  1080,  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  47,  Ann.  CaB.  19130,  805, 98  N.  E.  1062,  both  upholding  Statute 
of  1909,  pt.  Ill,  §  56,  requiring  foreign  corporation  to  pay  annual  excise 
tax  of  one  per  cent  of  par  value  of  authorized  capital  stock,  not  exceed- 
ing specified  amount. 

IMMnction  between  power  of  United  States  and  of  State  to  levy  in- 
heritance tax  is  based  upon  fact  that  power  of  United  States  rests  solely 
upon  its  power  to  tax  and  power  of  State  rests  not  only  upon  power  to  tax 
but  also  upon  power  to  regulate  transmission  or  receipt  of  property  by 
death. 

Approved  in  dissenting  opinion  in  Chanler  v.  Kelsey,  205  U.  S.  480, 
51  L.  Ed.  889,  27  Sup.  Ct.  550,  majority  holding  imposition  of  transfer 
tax  under  Laws  of  New  York  of  1897  upon  e/ercise  of  x)ower  of  appoint- 
ment, which  power  was  created  prior  to  act,  does  not  deprive  person 
taking  by  apx)ointment  of  property  without  due  process  of  law. 

Inheritance  taxation — ^Its  leading  features.  Note,  127  Am.  St.  Bep. 
1041,  1044. 

Nature  of  inheritance  tax.    Note,  33  L.  K.  A.  (N.  S.)  610. 

Constitutionality  of  succession  taxes.    Note,  33  L.  B.  A.  (N.  S.)  600. 

Whether  general  exemption  from  taxation  comprehends  death  duties. 
Note,  1  B.  B.  C.  881. 

Applicability  of  general  tax  exemptions  to  inheritance  or  succession 
taxes.    Note,  23  L.  B.  A.  (N.  S.)  1209. 

Federal  taxation  of  instrumentalities  of  State  governments.  Note, 
4  Ann.  Oaa.  748. 

190  U.   8.  260-264,  47  Ii.  Ed.  1040,  23  8ap.  Ot.  768,  MUTLIK  T.  B.  H. 
WHITE  CO. 

Serial  publication  of  work  in  nagasine  by  consent  of  author  is  such 
publication  aa  vitiates  copyright  under  section  4  of  act  of  1831;  and  entry 
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of  magadne  by  pnbllBher,  not  anlgnee  of  author  for  imrpose  of  obtaining 
cepyrlglit,  doos  not  validate  snbBeqnent  entry  of  work  for  copyright  by 
author,  since  right  of  copyright  being  purely  statutory,  public  may  de- 
mand that  person  HiLitn<«g  monopoly  of  publication  shall  pursue  statutory 
method  of  securing  it. 

Approved  in  Record  &  Guide  Co.  v.  Bromley,  175  Fed.  160,  161,  hold- 
ing copyright  of  weekly  publication  is  forfeited  by  republication  of  same 
information  combined  and  rearranged,  in  quarterly  publication  without 
repeating  original  notice  under  provision  of  Copyright  Act  of  1874, 
0.  301^  §1,  and  dismissing  bill  for  injunction  to  restrain  infringement; 
West  Publishing  Co.  v.  Edward  Thompson  Co.,  169  Fed.  877,  878,  881, 
holding  printing  of  entire  copyrighted  pamphlet  in  annual  publication, 
which  was  compilation  of  various  numbers,  without  notice  of  copyright  as 
required  by  Rev.  Stats.,  §  4962,  was  abandonment  of  copyright  upon 
language  of  headnotes,  digest  paragraphs  in  index,  and  black-letter 
headlines ;  Caliga  v.  Inter  Ocean  Newspaper  Co.,  157  Fed.  187,  84  C.  C.  A. 
634,  holding  strict  construction  and  proof  are  required  in  action  under 
Rev.  Stats.,  §4965,  to  recover  penalty  for  infringement  of  copyright, 
and  denying  recovery  where  artist  deposits  name  and  description  of 
painting,  photograph  of  which  had  been  previously  deposited  under  dif- 
ferent name,  in  absence  of  proof  that  prior  deposit  was  inoperative; 
Ford  V.  Charles  E.  Blaney  Amusement  Co.,  148  Fed.  645,  author  may 
reserve  right  of  dramatization  while  selling  right  to  publish  book  to  an- 
other who  as  owner  may  copyright  in  own  name;  White-Smith  Pub.  Co. 
v.  Apollo  Co.,  139  Fed.  429,  where  musical  composer  places  piece  in  hands 
of  publisher  for  publication  and  sale,  and  it  copyrights  same  in  own  name, 
it  may  sue  for  its  infringement;  dissenting  opinion  in  Dam  v.  Elirk  La 
Shelle  Co.,  175  Fed.  910,  20  Ann.  Gas.  1178,  99  C.  C.  A.  392,  majority 
boldii^  sale  of  story  to  publishing  company  was  absolute  and  copyright 
of  magazine  by  publisher  protected  story  published  therein  and  also 
dramatic  rights  in  story,  and  author,  who  is  assignee  of  copyright,  may 
recover  all  profits  made  by  infringer  from  production  of  play  based  upon 
story. 

Distinguished  in  West  Pub.  Co.  v.  Edward  Thompson  Co.,  176  Fed, 
837,  100  C.  C.  A.  303,  holding  compilation,  rearrangement  and  reclassifi- 
tion  of  syllabi  in  digests  into  new  and  larger  digests  constitutes  new 
work  entitling  to  copyright  which  only  needs  notice  of  its  own  entry  for 
copyright,  and  use  of  syllabi  by  subsequent  publisher  of  similar  digest 
is  infringement;  Dam  v.  Kirk  La  Shelle  Co.,  175  Fed.  905,  20  Ann.  Gas. 
1173,  99  C.  C.  A.  392,  holding  sale  of  story  to  publishing  company  was 
absolute,  and  copyright  of  magazine  by  publisher  protected  stoiy  pub- 
lished therein  and  also  dramatic  rights  in  story,  and  autho^,  having  re- 
ceived assignment  of  copyright  from  publisher,  may  recover  all  profits 
of  infringer  producing  play  based  upon  story ;  Harper  &  Bros.  v.  M.  A. 
Donohue  &  Co.,  144  Fed.  495,  copyrighting  of  magazine  without  special 
copyright  of  serial  numbers  of  story  ia  sufficient. 
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Right  of  assignee  of  author,  ete.,  to  copyright.    Note,  16  Ann.  Oas. 
1128. 

Extent  of  protection  acquired  by  copyright  of  magazine.    Note,  20 
Ann.  Cas.  1178,  1179. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  R.  A.  447. 

190  U.  8.  265-266,  47  L.  Ed.  1043,  23  Sop.  Ot  771,  MIFFUN  V,  DTJTTON. 

Oopyright  of  magazine  does  not  operate  as  notice  of  author's  rights  to 
article  therein  appearing,  and  authorized  appearance  of  parts  of  work  in 
magazine  without  notice  of  author's  copyright  Titiates  such  copyright  under 
section  6  of  Copyright  Act  requiring  notice  of  copyright  in  eacn  and  every 
edition  published. 

Approved  in  Record  &  Guide  Co.  v.  Bromley,  175  Fed.  161,  162,  163, 
holding  copyright  of  weekly  publication  is  forfeited  by  republication  of 
same  information,  combined  and  rearranged,  in  quarterly  publication 
without  repeating  original  notice  as  required  by  Copyright  Act  of  1874, 
c.  301,  §  1,  and  denying  injunction  for  infringement ;  West  Publishing 
Co.  V.  Edward  Thompson  Co.,  169  Fed.  877,  878,  880,  881,  holding  print- 
ing of  entire  copyrighted  pamphlet  in  annual  publication,  which  was 
compilation  of  various  numbers,  without  notice  of  copyright,  as  required 
by  Rev.  Stats.,  §  4962,  was  abandonment  of  copyright  upon  language  of 
headnotes,  digest  paragraphs  in  index  and  black-letter  headlines ;  Caliga 
V.  Inter  Ocean  Newspaper  Co.,  157  Fed.  189,  84  C.  C.  A.  634,  denjdng 
recovery  of  penalty  under  Rev.  Stats.,  §  4965,  for  infringement  of  copy- 
right where  artist  deposits  name  and  description  of  painting,  photograph 
of  which  had  been  previously  deposited,  in  absence  of  proof  that  prior 
deposit  was  inoperative. 

Distinguished  in  West  Pub.  Co.  v.  Edward  Thompson  Co.,  176  Fed. 
837,  100  C.  C.  A.  303,  holding  compilation,  rearrangement  and  reclassi- 
fication of  syllabi  in  digests  into  new  and  larger  digests  constitutes  new 
work  entitling  to  copyright  which  only  needs  notice  of  its  own  entry  for 
copyright,  and  use  of  syllabi  by  subsequent  publisher  of  similar  digest 
is  infringement;  Dam  v.  Kirk  La  Shelle  Co.,  175  Fed.  906,  20  Ann.  Cas. 
1173,  99  C.  C.  A.  392,  holding  sale  of  story  to  publishing  company  was 
absolute,  and  copyright  of  magazine  by  publisher  protected  story  pub- 
lished therein  and  also  dramatic  rights  in  story,  and  author,  who  is  as- 
signee of  copyright,  may  recover  all  profits  made  by  infringer  from  pro- 
duction of  play  based  upon  story;  Harper  &  Bros.  v.  M.  A.  Donohue 
&  Co.,  144  Fed.  495,  copyright  of  magazine  without  special  copyright  of 
serial  numbers  of  story  is  sufficient. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  Ik  &.  A.  447. 
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190  V.  S.  267-273,  47  L.  Ed.  lOM,  23  Bop.  Ot  671,  NOETHBBK  PAOIFIO 
S.  S.  00.  T.  TOWNSEKI). 

Graattng  of  rlfht  of  w»7  and  construction  of  railroad  before  fiUng  of 
homestead  entriea  takes  land  out  of  category  of  public  land  subject  to  pre- 
emption and  sale,  and  Xjand  Department  was  witbout  authoritj  to  convey 
rl^ts  therein. 

Approved  in  Clairmont  v.  United  States,  225  tJ.  S.  556,  56  L.  Ed.  1203, 
32  Sup.  Ct  787,  holding  grant  in  fee  of  land  constituting  railroad  right 
of  way  extinguished  Indian  land  title  and  quashing  indictment  of  per- 
son, having  intoxicating  liquor  in  his  possession  on  train  running  on  this 
strip,  for  introduction  of  liquor  into  Indian  country  under  act  of  1897; 
Moran  v.  Chicago  etc.  R.  Co.,  83  Neb.  684,  120  N.  W.  194,  holding  home- 
stead entryman,  under  act  of  1875,  on  land  surveyed  for  railroad  under 
act  of  1886  takes  subject  to  right  of  way  for  road,  where  entry  is  made 
after  filing  of  maps  and  approval  of  line  of  survey  by  Secretary  of  Inte- 
rior; Rio  Grande  Western  Ry.  Co.  v.  Stringham,  38  Utah,  121,  110  Pac. 
871,  approval  of  Secretary  of  Interior  of  articles  of  incorporation,  pro- 
file and  map  of  line  of  railroad  constructed  prior  to  act  of  1875  deter- 
mined that  such  act  applied  and  vested  in  railroad  right  of  way  of  two 
hundred  feet,  and  mineral  patent  issued  in  1889  was  subject  to  right  of 
way;  Northern  Pac.  Ry.  Co.  v.  Wadekamper,  70  Wash.  398,  126  Pac. 
911,  act  of  Congress  of  1864  granting  right  of  way  over  public  lands  is 
grant  in  praesenti  and  persons  acquiring  title  before  location  of  road 
hut  after  passage  of  act  take  title  subject  to  railroad  right  of  way. 

Sight  of  way  granted  through  public  domain  is  amenable  to  police 
power  of  State,  bat  title  by  adverse  possession  under  State  statutes  of 
limitation  cannot  be  acquired  by  individuals  to  land  within  railroad  rii^t 
of  way. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Hasse,  197  U.  S.  10,  49  L.  Ed. 
648,  25  Sup.  Ct.  305,  Or^on  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  785,  80 
Pac.  405,  and  McLucas  v.  St.  Joseph  etc.  R.  R.  Co.,  67  Neb.  613,  97 
N.  W.  313,  all  following  rule;  Northern  Pac.  Ry.  Co.  v.  Concannon,  239 
U.  S.  383,  60  L.  Ed.  842,  36  Sup.  Ct.  156,  holding  Act  of  1904,  c.  1782, 
validating  certain  conveyances  of  land  of  railroad  right  of  way,  related 
only  to  conveyances  made  before  its  enactment,  and  did  not  confer 
power  on  railroad  to  make  future  conveyances  of  right  of  way,  nor  upon 
other  persons  to  obtain  title  by  adverse  possession  after  its  enactment ; 
Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S.  210,  58  L.  Ed.  187,  34  Sup. . 
Ct.  104,  and  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231 
U.  S.  198,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  holding  act  of  1912  permitting 
State  statutes  of  limitation  to  apply  to  adverse  possession  of  portions 
of  railroad  right  of  way  granted  by  act  of  1862,  did  not  have  retroactive 
effect,  and  adverse  possession  prior  to  its  enactment  had  no  effect  upon 
title  of  railroad;  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  353,  57 
L.  Ed.  543,  33  Sup.  Ct.  338  (affirming  178  Fed.  759,  103  C.  C.  A.  89), 
grant  of  railroad  right  of  way  by  acts  of  1862  and  1864  is  superior  to 
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rights  initiated  after  1864,  although  road  was  not  constructed  until  1870 
and  right  of  way  to  its  full  width  has  not  been  occupied ;  H.  A.  &  L.  D. 
Holland  Co.  v.  Northern  Pac.  Ry.  Co.,  214  Fed.  926,  131  C.  C.  A.  216 
(affirming  208  Fed.  602),  dedication  of  portion  of  railroad  right  of  way, 
acquired  under  act  of  1864,  to  use  for  street  does  not  prevent  its  use 
for  railroad  purposes,  and  railroad  cannot  be  enjoined  from  construct- 
ing embankment  through  street  for  purpose  of  elevating  tracks  in  com- 
pliance with  city  ordinance;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed. 
465,  act  of  1862  granting  railroad  right  of  way  four  hundred  feet  wide 
over  public  lands,  granted  right  of  way  over  public  lands  reserved  for 
schools  in  Nebraska  prior  to  acquisition  of  vested  right  by  State  under 
Enabling  Act,  and  such  right  of  way  could  not  be  lost  by  adverse  posses- 
sion ;  Kindred  v.  Union  Pac.  R.  Co.,  168  Fed.  653,  94  C.  C.  A.  1 J2,  hold- 
ing  grant  of  right  of  way  of  four  hundred  feet  to  railroad  by  act  of 
1862  included  lands  of  Delaware  Diminished  Reservation,  and  no  part 
of  right  of  way  may  be  alienated  without  consent  of  Congress  or  lost 
by  laches;  Central  Pacific  Ry.  Co.  v.  Droge,  171  Cal.  40,  41,  42,  151 
Pac.  666,  667,  allowing  recovery  by  railroad  of  land  within  four  hun- 
dred foot  right  of  way  granted  to  railroad  under  act  of  1862  from  claim- 
ant in  possession  forty-one  years;  Atchison  etc.  Ry.  Co.  v.  O'Leary,  79 
Kan.  667,  100  Pac.  629,  order  denying  injunction  to  restrain  contractors 
of  city  from  paying  portion  of  right  of  way  long  used  as  street  should 
state  that  city  does  not  thereby  acquire  title  or  interest  that  may  ripen 
into  title  or  obstruct  railroad  in  its  use  of  right  of  way  for  railroad  pur- 
poses when  necessary;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  511, 
513,  515,  517,  87  Pac.  693,  694,  695,  holding  act  of  Congress  of  1866, 
granting  railroad  right  of  way  of  two  hundred  feet  through  "Osage 
Ceded  Lands,''  was  absolute  grant  in  praesenti,  and  patentees  of  land 
crossed  by  right  of  way  taking  subject  to  that  right,  cannot  by  occupa- 
tion of  portions  of  right  of  way  acquire  title  by  adverse  x>ossession; 
New  Orleans  v.  Salmon  Brick  etc.  Co.,  135  La.  841,  66  South.  241,  hold- 
ing prescription  does  not  run  against  property  in  State  bequeathed  to 
municipality  of  another  State  for  education  of  poor  (reversed  on  re- 
hearing) ;  Murtaugk  v.  Chicago  etc.  Ry.  Co.,  102  Minn.  56,  120  Am.  St. 
Rep.  609,  112  N.  W.  862,  holding  railroad  in  possession  for  twenty-five 
years  of  land  granted  to  State  for  use  of  schools  did  not  acquire  title 
thereto,  and  allowing  recovery  by  purchaser  from  State;  Lincoln  v. 
Great  Northern  Ry.  Co.,  26  N.  D.  510,  144  N.  W.  715,  dismissing  action 
to  compel  railroad  to  reduce  elevation  of  tracks  at  private  crossing 
maintained  for  more  than  twenty  years,  where  such  elevation  is  made 
necessary  by  reconstruction  of  railroad  bridge;  O'Brien  v.  Wilson,  51 
Wash.  57,  97  Pac'.  1116,  holding  title  to  public  lands  granted  to  State  for 
use  of  schools  cannot  be  acquired  by  adverse  possession,  and  allowing 
recover}'  of  x)ossession  in  action  by  person  claiming  title  through  sale 
by  State  against  one  claiming  by  adverse  possession;  dissenting  opinion 
XVni--8T 
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in  Union  Pac.  R.  Co  v.  City  of  Greeley,  189  Fed.  26,  110  C.  C.  A.  571, 
majority  holding  railroad  is  estopped  as  against  city  to  assert  title 
beyond  limits  to  two  hundred  foot  right  of  way,  where  railroad's  prede- 
cessor in  title,  having  received  grant  of  four  hundred  foot  right  of  way 
and  alternate  sections  of  land,  sold  some  of  land,  reserving  two  hundred 
foot  right  of  way,  to  colony  which  laid  out  city  and  from  which  railroad 
from  time  to  time  during  forty  years  purchased  lots  and  obtained  fran- 
chises; dissenting  opinion  in  Snow  v.  Union  Pac.  R.  Co.,  55  Colo.  179, 
133  Pac.  1039,  majority  holding  act  of  1912,  permitting  State  statutes 
of  limitation  to  apply  to  portions  of  railroad  right  of  way,  enacted  pend- 
ing appeal,  applies  in  action  of  ejectment  by  railroad  and  reversing 
judgment  correct  when  rendered  that  person  in  possession  did  not  ac- 
quire title  by  adverse  possession;  dissenting  opinion  in  Dulin  v.  Ohio 
River  R.  Co.,.73  W.  Va.  171,  Ann.  Oas.  1916D,  118S,  L.  &.  A.  1916B,  653, 
80  S.  E.  147,  majority  holding  railroad  right  of  way  be  lost  by  adverse 
possession,  but  occupation  of  land  for  agricultural  purposes  was  not 
adverse;  Kindred  v.  Union  Pacific  R.  R.  Co.,  225  U.  S.  597,  56  L.  Ed. 
1220,  32  Sup.  Ct.  780,  arguendo. 

Distinguished  in  Alabama  v.  Schmidt,  232  U.  S.  172,  68  L.  Ed.  658, 
34  Sup.  Ct.  301,  holding  State  statutes  of  limitation  providing  for  title 
by  adverse  possession  apply  to  public  lands  granted  to  State  for  school 
purposes ;  Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  485,  486,  488, 138  C.  C.  A. 
77  (affirming  198  Fed.  140),  holding  railroad  by  relocating  line  aban- 
doned original  right  of  way  over  public  lands  granted  by  Congress  and 
under  Colorado  Statute  of  1908,  §  5517,  title  reverted  to  homestead  en- 
tryman  in  possession  for  thirteen  years  when  railroad  attempted  to  cour 
struct  spur-track  over  original  right  of  way;  Baltimore  Shipbuilding 
etc.  Co.  V.  Baltimore,  195  U.  S.  382,  49  L.  Ed.  245,  25  Sup.  Ct.  50,  gov- 
ernment has  no  such  interest  in  land  conveyed  to  corporation  for  dry- 
dock  purposes  with  provisions  for  free  use  of  dock  purposes  and  for- 
feiture in  case  dock  unfit  for  use  as  prevents  State  taxation ;  Union  Pac 
R.  Co.  V.  Greeley,  189  Fed.  13,  14,  25,  110  C.  C.  A.  571,  where  railroad's 
predecessor  in  title  acquired  right  of  way  four  hundred  feet  in  width 
and  alternate  sections  of  land,  some  of  which  were  sold  with  reservation 
of  right  of  way  two  hundred  feet  in  width  to  colony,  and  city  was  laid 
out  from  which  railroad,  from  time  to  time  during  forty  years,  obtained 
franchises  and  purchased  lots,  railroad  is  estopped  to  assert  title  as 
against  city  to  right  of  way  outside  of  limits  of  two  hundred  feet ;  Alex- 
ander-City Union  Warehouse  etc.  Co.  v.  Central  of  Georgia  Ry.  Co.,  182 
Ala.  526,  62  South.  748,  holding  title  to  railroad  right  of  way  may  be 
acquired  by  adverse  possession,  but  allowing  recovery  by  railroad  of 
portion  of  right  of  way  used  for  warehouse,  where  possession  is  not 
adverse,  but  permissive ;  Mize  v.  Rocky  Mountain  Bell  Telephone  Co.,  38 
Mont.  534,  129  Am.  St.  Bep.  669,  16  Ann.  Oas.  1189, 100  Pac.  974,  hold- 
ing in  action  for  death  of  employee  that  while  railroad  cannot  alienate 
right  of  way  it  may  permit  construction  of  dndm^  ditch  thereon  and 
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employee  engaged  in  cleaning  ditch  is  not  trespasser  on  right  of  way; 
Northern  Pac.  Ry.  Co.  v.  Concannon,  75  Wash.  593,  594,  595,  596,  598, 
599,  135  Pac.  652,  653,  654,  655,  holding  Act  of  1904,  c.  1782,  vaUdating 
conveyances  of  railroad  right  of  way,  allows  acquisition  of  title  by 
adverse  possession  subsequent  to  its  enactment,  and  adverse  possession 
for  more  than  ten  years  outside  of  one  hundred  foot  limit  by  claimant 
making  improvements  gives  title;  North  Coast  Ry.  v.  Northern  Pac.  Ry. 
Co.,  48  Wash.  533,  94  Pac.  113,  holding  railroad  may  acquire  by  power 
of  eminent  domain  longitudinal  strip  of  another  railroad's  right  of  way 
two  hundred  and  fifty  feet  wide  where  strip  is  within  canyon  pass,  or 
defile  within  meaning  of  Act  of  Congress  of  1875,  c.  152,  §  2 ;  Northern 
Pac.  Ry.  Co.  v.  Spokane,  45  Wash.  230,  231,  88  Pac.  136,  holding  title 
may  be  acquired,  under  act  of  1904,  to  railroad  right  of  way  outside  of 
two  hundred  foot  strip  by  adverse  possession,  and  denying  recovery  by 
railroad  in  action  to  quiet  title  and  recover  possession. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by  ad- 
verse possession  or  prescription.  Notes,  2  Ann.  Oas.  718 ;  10  Ann. 
Oas.  1001. 

Adverse  possession  of  railroad  right  of  way.  Note,  L.  B.  A.  1916B, 
658,  659. 

Land  forming  light  of  way  was  not  granted  with  intent  that  It  mlifht 
he  absolntely  disposed  of  hy  railroad,  hnt  was  grant  for  explicit  purpose, 
'  and  in  e£Fect  was  of  limited  fee,  made  on  imidled  condition  of  reverter  for 
nonnse  for  purpose  for  which  it  was  granted. 

Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S:  47,  60 
L.  Ed.  138,  30  Sup.  Ct.  6,  holding  in  suit  to  quiet  title  in  fee  simple  to 
strip  of  land  granted  for  right  of  way  under  act  of  1875  against  person 
asserting  placer  mining  claim  that  right  of  way  is  not  easement,  nor  fee 
simple,  but  limited  fee  subject  to  reverter  for  nonuse,  and  affirming 
judgment  of  State  court  enjoining  interference  with  railroad  right  of 
way ;  United  States  v.  Michigan,  190  U.  S.  398,  47  L.  Ed.  1110,  23  Sup. 
Ct.  748,  holding  State  of  Michigan  holds  surplus  proceeds  from  sale  of 
lands  granted  in  aid  of  construction  of  Saint  Mary's  Falls  ship  canal  in 
trust  for  United  States;  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry. 
Co.,  214  Fed.  923,  925,  927,  131  C.  C.  A.  216  (affirming  208  Fed.  602), 
holding  railroad  acquired  limited  title,  under  section  2  of  Land  Grant 
Act  of  1864,  to  extent  of  right  of  way  in  lot  acquired  under  section  3 
of  same  act ;  Union  Pac.  R.  Co.  v.  Cunningham,  173  Fed.  93,  holding  act 
of  Congress  of  1862  granting  railroad  right  of  way  four  hundred  feet 
in  width  conveyed  legal  title,  subject  to  be  defeated  by  abandonment 
only,  and  railroad  in  possession  has  adequate  remedy  in  action  for  eject- 
ment, and  dismissing  suit  to  quiet  title;  Kindred  v.  Union  Pac.  R.  Co., 
168  Fed.  654,  94  C.  C.  A.  112,  enjoining  interference  with  railroad  right 
of  way  by  adjacent  land  owners  claiming  title  by  adverse  possession; 
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Stat©  V.  Schmidt,  180  Ala.  379,  61  South.  294,  denying  recovery  of  school 
lands  hy  State  in  action  of  ejectment  against  person  in  adverse  posses- 
sion more  than  twenty  years;  Moon  v.  Salt  Lake  County,  27  Utah,  445, 
76  Pac.  225,  construing  congressional  grant  of  right  of  way  of  1870  to 
Utah  Central  Railroad;  Northern  Pac.  Ry.  Co.  v.  Myers-Parr  Mill  Co., 
54  Wash.  450,  103  Pac.  455,  holding  act  of  Congress  of  1864  granting 
right  of  way  to  railroad  was  grant  in  fee  simple,  and  allowing  recovery 
of  trehle  damages  in  action  for  wrongfully  cutting  timber  on  such  right 
of  way;  Boise  City  v.  Wilkinson,  16  Idaho,  166,  102  Pac.  153,  holding 
patent  of  town  site  issued  to  mayor  conveyed  lands  in  trust,  and  deed 
by  mayor  conveying  portion  of  street  to  individual  is  void ;  Oregon  Short 
Line  R.  Co.  v.  Pioneer  Irr.  Co.,  16  Idaho,  613,  102  Pac.  916,  upholding 
assessment,  under  act  of  1899,  as  amended  in  1901,  providing  for  irri- 
gation district,  upon  railroad  prox>erty  included  in  irrigation  district, 
although  act  authorizes  sale  of  property  to  enforce  assessment,  as  sale 
of  right  of  way  would  be  subject  to  conditions  imposed  by  original 
grant;  Oregon  Short  Line  R-  Co.  v.  Stalker,  14  Idaho,  388,  94  Pac.  64, 
holding  in  action  of  ejectment  by  railroad  that  grant  of  railroad  right 
of  way  and  station  grounds  under  act  of  1875  is  limited  fee  giving  exclu- 
sive right  of  possession  for  railroad  purposes  subject  to  reverter  to 
United  States,  and  question  of  forfeiture  of  grant  cannot  be  raised  by 
individuals  claiming  title;  Smith  v.  Northern  Pac.  Ry.  Co.,  50  Mont. 
548,  148  Pac.  394,  refusing  to  enjoin  as  nuisance  coal  dock  maintained 
on  railroad  right  of  way  as  necessary  appurtenance. 

By  granting  right  of  way  four  hundred  feet  in  width,  Oongreos  must 
be  understood  to  have  conclusively  determined  that  strip  of  that  width  was 
necessary  for  public  work  of  such  importance,  and  neither  courts  nor  Juries, 
nor  general  public,  may  be  permitted  to  conjecture  that  portion  of  audi 
right  of  way  is  no  longer  needed  for  use  of  railroad  and  that  title  has 
vested  in  occupier  of  same. 

Approved  in  Central  Pacific  Ry.  Co.  v.  Droge,  171  Cal.  38,  40, 151  Pac. 
665,  666,  transfer  of  right  of  way  from  one  railroad  to  another  gave 
transferee  right  to  entire  four  hundred  foot  strip;  Clendaniel  v.  Conrad, 
3  Boyce  (Del.),  588,  Ann.  Gas.  1915B,  968,  83  Atl.  1048,  grant  of  strip 
of  land  two  hundred  feet  wide  for  boulevard  by  26  Delaware  Laws, 
c.  189,  is  conclusive  as  to  quantity  of  land  necessary;  State  ex  rel. 
Hahler  v.  Grimes,  96  Neb.  722,  148  N.  W.  943,  refusing  mandamus  to 
compel  court  to  dissolve  injunction  restraining  interference  with  rail- 
road's construction  of  service  track  upon  four  hundred  foot  right  of 
way  as  against  person  in  adverse  possession  for  more  than  thirty  years. 

Miscellaneous.  Cited  in  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.  S.  3,  5, 
6,  7,  49  L.  Ed.  640,  641,  25  Sup.  Ct.  302,  determining  how  far  title  to 
right  of  way  granted  to  Northern  Pacific  can  be  acquired  by  adverse 
possession  for  private  use  under  State  limitation  statute. 
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190  U.  8.  273-287,  47  Ik  Ed.  1047»  28  Sup.  Ot  687,  INTERSTATE  COM- 
MEBOE  OOBCMISSION  T.  LOUISVILI.E  6  N.  B.  R.  OO. 

Conclusion  of  coauniaslon  that  rates  to  shorter  distance  point  were  un- 
reasonable per  se  vested  wholly  upon  error  of  law  committed  by  it  when  It 
decided  that  railroads  were  powerless  to  consider  competitive  rates  to 
farther  distance  point  and  to  use  those  rates  as  basis  for  charges  within 
competitive  area. 

Approved  m  Penn  Refining  Co.  v.  Western  New  York  etc.  R.  R.  Co., 
208  U.  S.  218,  62  L.  Ed.  460,  28  Sup.  Ct.  268,  holding  shippers  of  oil  in 
barrels,  not  having  demanded  tank-cars,  had  not  been  discriminated 
against  and  were  not  entitled  to  reparation  for  amount  paid  for  barrels, 
under  order  of  commission  requiring  carriers  not  charging  for  tanks  to 
desist  from  charging  for  barrels  or  else  furnish  tank-cars  to  all  shippers ; 
Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  443,  9  Ann.  Gas. 
1076,  61  L.  Ed.  560,  27  Sup.  Ct.  350,  holding  shipper  cannot  maintain  ac- 
tion in  State  court  to  recover  unreasonable  freight  charges  on  interstate 
shipment,  where  rates  charged  were  those  established  and  published,  as 
required  by  Interstate  Commerce  Act,  and  had  not  been  declared  unrea- 
sonable by  Interstate  Commerce  Commission;  Baltimore  etc.  R.  Co.  v. 
United  States,  200  Fed.  791,  holding  fact  that  sugar  refiners  owning 
terminal  are  paid  for  lightering  their  own  product  is  not  giving  of  re- 
bate within  Interstate  Commerce  Act  of  1887,  and  enjoining  enforcement 
of  order  of  commission  requiring  carrier  to  abstain  from  making  such 
allowances  to  owner  of  terminal  while  not  making  them  to  other  ship- 
pers ;  Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184  Fed. 
125,  upholding  order  of  Interstate  Commerce  Commission  requiring  re- 
duction of  local  rates  to  old  schedule  which  had  been  in  force  for  twenty 
years  and  reduction  to  through  rates  to  sum  of  local  rates;  Pennington 
&  Evans  v.  Douglas  etc.  Ry.  Co.,  3  Ga.  App.  681,  60  S.  E.  491,  holding 
remedy  provided  by  act  of  1905,  relating  to  powers  of  Railroad  Com- 
mission, is  exclusive  of  other  modes  of  procedure  for  collection  of  dam- 
ages for  failure  to  furnish  cars  for  transportation  of  freight. 

Railroads  in  establishing  rates  to  noncompetitive  points  may  take  low 
rates  to  competitive  point  as  basis  and  add  thereto  local  rate,  result  being 
to  give  noncompetitive  points  advantage  of  their  proximity  to  competitive 
point  in  proportion  to  degree  of  proximity. 

Approved  in  Interstate  Commerce  Commission  v.  Chicago  etc.  Ry.  Co., 
141  Fed.  1016,  1019,  following  rule ;  Interstate  Commerce  Commission  v. 
Chicago  Great  Western  Ry.  Co.,  209  U.  S.  119,  52  L.  Ed.  712,  28  Sup. 
Ct.  493,  holding  lower  rate,  resulting  from  competition,  for  manufac- 
tured packing-house  products  than  for  livestock  from  Missouri  River 
points  to  Chicago,  was  not  undue  discrimination  against  Chicago  pack- 
ing-house industries;  Louisville  &  N.  R.  R.  Co.  v.  United  States,  225 
Fed.  581,  upholding  order  of  commission  of  October,  1912,  setting  aside 
its  order  of  June  4, 1912,  and  denying  carrier  relief  from  long  and  short 
haul  provisions  of  section  4  of  Act  to  Regulate  Commerce ;  Southern  Ry. 
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Co.  V.  Atlanta  Stove  Works,  128  Ga.  218,  57  S.  E.  434,  granting  man- 
damus to  compel  railroad  to  put  into  effect  Circular  309  of  Railroad 
Commission,  establishing  lower  rate  upon  single  commodity  than  upon 
other  commodities;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commis- 
sion, 171  Mich.  361,  137  N.  W.  338,  upholding  order  of  Railroad  Com- 
mission establishing  freight  rates  for  timber  and  forest  products. 

190  U.  &  287-293,  47  L.  Ed.  1067,  28  Sup.  Ot.  681,  TBZA8  ft  PACrFIC 
B.  B.  OO.  T.  WATSON. 

Where  specific  grounds  of  objection  to  tbe  admlMloii  of  evidence  are 
stated,  the  implication  is  that  there  are  no  others,  or  if  others,  that  they 
are  waived. 

Approved  in  Grandison  v.  Robertson,  231  Fed.  794,  146  C.  C.  A.  605, 
objection  ^hat  defendants  in  action  by  trustee  in  bankruptcy  to  recover 
preference  are  deprived  of  right  of  cross-examination  is  waived  where 
only  objection  made  is  that  testimony  of  creditor  in  another  suit  is  not 
binding  upon  it. 

Admission  of  evidence  that  at  or  about  time  of  ilre  destroying  cotton, 
other  fires  were  seen  not  far  from  place  and  near  railway,  was  not  error. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rosborough,  236  U.  S.  431,  59  L.  Ed. 
302,  35  Sup.  Ct.  117,  where  carrier,  in  action  for  damages  by  fire  from 
sparks  from  engines,  introduced  evidence  that  all  locomotives  were  prop- 
erly equipped,  it  was  not  error  to  allow  testimony  of  witness  that  he 
saw  engines  emitting  large  cinders  near  scene  and  within  few  days  of 
fire ;  Chicago  etc.  Ry.  Co.  v.  McDonough,  161  Fed.  668,  88  C.  C.  A.  517, 
holding,  in  action  for  injuries  from  boiler  explosion,  evidence  of  recur- 
ring explosions  is  admissible  upon  issue  of  condition  or  safety  of  boiler, 
to  show  how  it  has  operated;  McGill  Bros.  v.  Seaboard  Air  Line  Co.,  87 
S.  C.  180,  69  S.  E.  157,  in  action  against  railroad  for  damages  from  fire 
set  out  by  sparks  from  locomotive,  evidence  of  other  similar  fires  under 
same  conditions  and  near  same  time  is  admissible.. 

Distinguished  in  Sprague  v.  Atchison  etc.  Ry.  Co.,  70  Kan.  368,  78 
Pac.  831,  refusing  to  admit  evidence  that  other  engines  had  emitted 
sparks  shortly  before  fire  in  question. 

Admissibility  in  action  against  railroad  for  setting  fire  of  evidence 
of  other  fires  by  other  engines  to  prove  origin  of  fire.  Note,  12 
Ann.  Gas.  218. 

Admissibility  of  evidence  of  condition  before  and  after  accident  of 
property  whose  defects  alleged  to  have  caused  injury.  Note,  32 
L.  B.  A.  (N.  S.)  1146. 

Admission  of  answer  to  hypothetical  question  to  witness  qualified  as 
expert  as  to  whether  number  of  fires  indicated  condition  of  locomotives 
and  spark-arresters  was  not  error. 

Approved  in  United  States  Smelting  Co.  v.  Parry,  166  Fed.  412.  92 
C.  C.  A.  159,  holding  admission  of  testimony  of  practical  bricknmson 
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that  scaffold  constructed  like  one  in  question  was  not  safe  was  within 
discretion  of  trial  judge ;  Cumberland  Telephone  etc.  Co.  v.  Peacher  Mill 
Co.,  129  Tenn.  379,  L.  R.  A.  1915A,  1045,  164  S.  W.  1146,  holding  expert 
testimony  is  inadmissible  to  determine  what  was  producing  cause  in  ac- 
tion for  damages  for  burning  of  mill-house ;  dissenting  opinion  in  Gilles- 
pie V.  Collier,  224  Fed.  307,  139  C.  C.  A.  534,  majority  holding  in  action 
for  injuries  from  well-pumping  engine  that  it  was  not  error  to  exclude 
Answers  by  defendant's  witnesses  to  questions  whether  engine  was  rea- 
sonably safe  and  suitable  for  pumping. 

A  requested  instractlcm  ia  properly  refused  where  the  court  liae  already 
Instnicted  on  the  point  In  question  thouj^  in  dilferent  language. 

Approved  in  International  Lumber  Co.  ▼.  United  States,  231  Fed.  876, 
146  C.  C.  A.  69,  where  eourt,  in  action  to  recover  value  of  lumber  cut  by 
willful  trespasser  and  sold  to  defendant,  covers  in  its  charge  all  that 
defendant  requests,  refusal  to  give  chaise  requested  by  defendant  was 
not  error;  Kansas  City  Southern  Ry.  Co.  v.  Clinton,  224  Fed.  902,  140 
C.  C.  A.  340,  holding  in  action  for  injuries  that  refusal  to  give  requested 
instruction  was  not  error,  where  charge  of  court  included  such  instruc- 
tion; Taggart  v.  Chicago  etc.  Ry.  Co.,  84  Kan.  673,  115  Pac.  534,  in- 
struction in  action  for  damages  resulting  from  fire  that  disproof  of 
negligence  in  certain  respects  is  perfect  defense  amounts  to  peremptory 
instruction  as  to  other  form  of  negligence  charged. 

Refusal  to  admit  in  evidence  stipulations  and  exemptions  ftom  lia- 
bility for  loss  by  fire  in  lease  under  which  lessee  held  possession  of  storage 
platform  on  which  cotton  was  when  destroyed  was  not  error  where  owner 
of  cotton  was  not  in  privity  with  lessee  and  had  no  knowledge  of  stipula- 
tions when  he  stored  property. 

Approved  in  James  Quirk  Milling  Co.  v.  Minneapolis  etc.  R.  Co.,  98 
Minn.  27, 116  Am.  St.  Rep.  336, 107  N.  W.  744,  denying  recovery  for  loss 
by  fire  of  elevator  constructed  on  right  of  way  on  condition  that  railway 
should  not  be  responsible  for  loss  by  fires  resulting  from  operation  of  its 
engines. 

Validity  and  effect  of  contract  exempting  railroad  from  liability  for 
fires  communicated  by  it  to  property  on  its  right  of  way.  Note, 
6  Ann.  Gas.  748. 

Contract  exempting  railroad  from  liability  for  burning  building  upon 
right  of  way.    Note,  44  L.  R.  A.  (N.  S.)  1130. 

190  U.  S.  294-301,     47  L.  Ed.  1061,  23  Sup.  Ct  761,  LOOKWOOD  ▼.  EX- 
CHANGE BANK. 

Under  Bankruptcy  Act  of  1898,  title  to  property  exempt  nnder  State 
laws  does  not  pass  to  trustee  and  cannot  be  administered  by  bankruptcy 
court  as  assets  of  bankrupt's  estate  even  if  bankrupt  has  waived  exemp- 
tion, but  such  property  must  be  pursued  by  tbose  having  claims  against  it 
in  State  tribunals. 
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Approved  in  In  re  Castleberry,  143  Fed.  1019,  1020,  and  Wright  v. 
Home,  123  Ga.  88,  51  S.  E.  32,  both  following  rule;  In  re  French,  231 
Fed.  264,  265,  mortgagee  of  exempt  property  sold  by  trustee  in  bank- 
ruptcy of  mortgagor,  not  claiming  exemption,  is  entitled  to  proceeds  of 
sale  of  such  property;  In  xe  Brown,  228  Fed.  637,  holding  trustee  in 
bankruptcy,  representing  general  creditors,  and  having  nothing  to  do  with 
exempt  property,  cannot  litigate  in  State  court  question  of  priority  of 
lien  of  unrecorded  mortgage ;  In  re  Bohrman,  224  Fed.  288,  attorney  for 
voluntary  bankrupt  is  not  entitled  to  fee  for  services  in  having  home- 
stead set  apart  for  bankrupt  and  for  attending  hearing  before  referee 
of  objections  by  creditors  to  such  exemption;  In  re  Anderson,  224  Fed. 
794,  denying  exemption  of  homestead  for  failore  of  bankrupt  to  make 
full  and  fair  disclosure  of  his  property  in  schedules,  as  required  by 
Georgia  Code  of  1910,  §  3380 ;  In  re  Yungbluth,  220  Fed.  Ill,  136  C.  C.  A. 
202,  reversing  order  of  referee  confirmed  by  District  Court  setting  aside 
homestead  as  exempt  under  State  laws  subject  to  payment  of  ^ve  hun- 
dred dollar  note,  and  if  note  was  not  paid  directing  trustee  to  sell  prop- 
erty, pay  note,  and  pay  remaining  proceeds  of  sale  to  bankrupt;  In  re 
Haas,  213  Fed.  696,  where  bankrupt's  property,  free  from  liens  at  time 
of  filing  of  petition,  is  sold  by  receiver,  bankrupt  is  entitled  to  exemption 
of  three  hundred  dollars  from  proceeds  of  sale,  as  against  landlord's  lien 
for  rent;  Drees  v.  Waldron,  212  Fed.  94, 128  C.  C.  A.  609,  denying  motion 
to  vacate  order  of  discharge  of  bankrupt  to  allow  creditor  to  subject 
homestead  exemption  to  his  debt  in  State  court,  for  laches  in  delaying 
hearing  for  more  than  seven  years ;  In  re  Cheatham,  210  Fed.  372,  hold- 
ing referee  in  bankruptcy  had  no  power  to  order  sale  of  one  hundred 
and  eighty  acres  of  land  in  which  bankrupt  had  homestead  exemption 
on  ground  that  laying  off  homestead  would  impair  sale  value  of  land; 
In  re  Hartzell,  209  Fed.  779,  126  C.  C.  A.  499,  proceeding  for  sale  of 
mortgaged  real  property  including  homestead  and  to  determine  priority 
of  liens  is  controversy  arising  in  bankruptcy  reviewable  by  appeal  within 
section  24a  and  not  by  petition  to  revise  under  section  24b  of  Bankruptcy 
Act;  In  re  Remmerde,  206  Fed.  825,  vacating  order  of  referee  directing 
trustee  to  sell  property  of  bankrupt  set  apart  as  homestead;  First  Nat. 
Bank  of  Lake  Charles  v.  Lanz,  202  Fed.  120,  120  C.  C.  A.  271,  mortgage 
given  by  insolvent  debtor  within  four  months  of  bankruptcy  to  secure 
antecedent  debt  is  not  preference  except  as  to  excess  over  amount  ex- 
empt, and  if  controversy  arises  as  to  amount  of  exemption  State  court 
must  decide;  In  re  Wardlaw,  192  Fed.  452,  reversing  order  of  referee 
directing  sale  of  bankrupt's  reversionary  interest  in  homestead  acquired 
under  provision  of  Georgia  Constitution  of  1868,  art.  VII ;  In  re  Finkle- 
stein,  192  Fed.  740,  holding  referee  may  set  aside  proceeds  of  saJe  of 
exempted  property,  where  trustee  refused  to  set  aside  exempted  property 
as  requested ;  Huntington  v.  Baskerville,  192  Fed.  816,  113  C.  C.  A.  137, 
holding  conveyance  of  homestead,  exempt  under  State  laws,  to  creditor 
in  payment  of  debt,  is  not  void  as  preference  under  Bankruptcy  Act  of 
1898,  as  amended  in  1903 ;  In  re  Cale,  191  Fed.  32,  111  C.  C.  A.  89,  claim- 
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ant  having  judgment  lien  under  State  laws  upon  property  of  bankrupt  ex- 
empt as  to  general  creditors,  but  not  as  to  his  claim,  is  amply  secured 
to  extent  of  value  of  that  property  and  deduction  of  this  value  from  claim 
as  allowed  by  District  Court,  was  not  error;  In  re  J.  E.  Maynard  ^  Co., 
183  Fed.  826,  approving  action  of  trustee  in  setting  aside  sixteen  hundred 
dollars  of  proceeds  from  sale  of  bankrupt's  «tock  of  goods  as  homestead 
exemption  under  Geoigia  Civil  Code  1895,  §  5912,  although  large  part 
of  stock  of  goods  was  subject  to  lien  for  purchase  money;  In  re  Baker, 
182  Fed.  394,  104  C.  C.  A.  602,  holding  bankrupt  acquiring  by  descent 
undivided  interest  in  unimproved  lands,  incapable  of  division,  is  entitled, 
under  Kentucky  Statutes,  §  1702,  to  proceeds  of  such  interest  sold  for 
less  than  one  thousand  dollars,  as  homestead  exemption,  although  bank- 
rupt is  living  with  his  wife  on  farm  belonging  to  her;  In  re  Teager,  182 
Fed.  952,  holding  bankrupt  is  entitled  to  exemption  out  of  proceeds  of 
realty  sold  and  distribution  of  part  of  it  by  trustee  was  unauthorized; 
In  re  National  Grocer  Co.,  181  Fed.  35,  90  L.  R.  A.  (N.  S.)  982,  104 
C.  C.  A.  47,  mortgage  of  exempt  property  goods  under  Michigan  law  is 
good  against  trustee  in  bankruptcy,  and  mortgagee  under  Mich.  Comp. 
Laws  1897,  §  10,326,  is  entitled  to  select  exemptions ;  In  re  -Wishnef sky, 
181  Fed.  898,  bankrupt  is  not  entitled  to  claim  exemption  out  of  property 
conveyed  as  preference  to  creditor  and  subsequently  recovered  by  trustee ; 
In  re  Bailey,  176  Fed.  992,  993,  mortgagees  after  releasing  mortgage 
executed  within  four  months  of  bankruptcy  on  real  property  of  bankrupt 
including  homestead,  although  not  required  to  release  mortgage  on  ex- 
empt property,  are  not  secured  creditors  precluded  from  proving  entire 
claim  against  bankrupt's  estate;  Goodman  v.  Curtis,  174  Fed.  647,  98 
C.  C.  A.  398,  fact  that  bankrupt  gave  notes  waiving  right  to  exemptions 
does  not  give  bankruptcy  court  jurisdiction  to  administer  exempt  prop- 
erty, nor  affect  his  right  to  have  exemptions  set  apart  to  him;  In  re 
Soper,  173  Fed.  117,  holding  bankrupt  may  claim  exemption  in  property, 
after  surrender  of  chattel  mortgages  as  preferences,  free  from  claim  of 
mortgagees;  In  re  Leech,  171  Fed.  593,  holding  ring  of  housekeeper  is 
exempt  as  wearing  apparel  under  Ky.  Stats.,  §  1697,  and  transfer  of  two 
diamond  rings  by  bankrupt  housekeeper  to  creditor  in  payment  of  note, 
few  weeks  before  adjudication,  is  not  voidable  preference ;  In  re  Maxson, 
170  Fed.  361,  directing  referee  to  set  apart  homestead  where  no  claim 
of  exemption  was  made  in  schedule  but  application  was  made  for  setting 
aside  of  homestead  by  separate  paper  filed  later  by  bankrupt  and  by 
petition  for  same  by  bankrupt's  husband  without  determining  whether  it 
might  be  subjected  to  specified  debts  in  State  court;  In  re  Strickland, 
167  Fed.  868,  affirming  order  of  referee  allowing  creditor  holding  notes 
containing  waiver  of  homestead  and  exemption  rights,  proof  of  debt  and 
intervention,  in  order  to  enforce  debt  against  exempt  property  in  State 
court  under  State  laws ;  In  re  Culwell,  165  Fed.  829,  allowing  homestead 
exemption  where  declaration  of  homestead  is  filed  after  adjudication  but 
prior  to  further  steps  in  bankruptcy  proceedings;  In  re  Pfaffinger,  164 
Fed.  527,  surrender  value  of  life  policy  payable  to  wife  applied  for  by 
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bankrupt  but  not  paid  to  him  does  not  pass  to  trustee  in  bankmptey 
where  Kentucky  statute  provides  that  beneficiary  is  entitled  to  proceeds 
as  against  creditors  of  insured;  In  re  Highfield,  163  Fed.  925,  holding 
bankruptcy  court  may,  as  preliminary  to  setting  aside  exempt  property, 
determine  claims  against  it,  and  denying  exemption  where  landlord  has 
lieu  for  rent  under  lease  waiving  rights  of  exemption;  In  re  Blanchard 
&  Howard,  161  Fed.  797,  holding  bankruptcy  court  is  without  jurisdic- 
tion to  award  personal  property  exemption  of  bankrupt  to  mortgagee; 
In  re  Paramore  &  Ricks,  156  Fed.  212,  213,  ordering  proceeds  of  sale 
of  property  to  be  paid  to  bankrupt  as  homestead  exemption  under  North 
Carolina  law,  as  against  mortgagee  claiming  right  to  fund;  In  re 
Edwards,  156  Fed.  795,  796,  order,  of  referee  requiring  creditor  to  pay 
to  trustee  proceeds  of  sale  of  property,  scheduled  as  exempt,  levied  on 
after  filing  of  petition  in  bankruptcy  under  judgment,  obtained  prior  to 
filing  of  petition,  on  promissory  note  waiving  exemption,  although  after 
sale  bankrupt  attempts  to  waive  generally  his  claim  of  exemption;  In  re 
Sorg,  155  Fed.  551,  holding  attachment,  issued  upon  judgment  waiving 
exemption,  upon  exemption  fund  in  hands  of  receiver  is  void  and  award- 
ing fund  to  bankrupt;  In  re  Nye,  133  Fed.  34,  66  C.  C.  A.  139,  under 
Colorado  Homestead  Exemption  Act  limiting  value  of  homesteads,  bank- 
rupt's trustee  not  entitled  to  possession  of  homestead  whatever  its  value ; 
In  re  Merrow,  131  Fed.  994,  .in  attachment  of  land  standing  in  bank- 
inipt's  name,  but  claimed  by  wife,  trustee,  with  consent  of  attaching 
creditor,  subrogated  to  latter;  In  re  Brumbaugh,  128  Fed.  972,  holding 
bnly  question  for  bankruptcy  court  concerning  exemptions  is  whether 
bankrupt  is  entitled  thereto;  In  re  Beavers,  125  Fed.  992,  holding  ex- 
penses in  bankruptcy  proceedings  cannot  be  taxed  against  proceeds  of 
sale  of  goods  where  exemption  thereof  is  successfully  claimed;  Ingram 
v.  Wilson,  125  Fed.  915,  60  C.  C.  A.  618,  holding  void  bankruptcy  court's 
order  of  sale  of  bankrupt's  homestead  which  under  Iowa  Code  1897, 
§  2076,  is  exempt ;  Morris  v.  Covey,  104  Ark.  234, 148  S.  W.  260,  holding 
mortgage  given  by  insolvent  on  exempt  and  nonexempt  property,  canceled 
by  Federal  court  in  bankruptcy  proceedings  as  illegal  preference,  while 
voidable  as  jko  nonexempt  property  was  valid  as  to  exempt  property; 
Pincus  ▼.  S.  H.  Meinhard  &  Bro.,  139  Ga.  372,  77  S.  E.  85,  sale  of  stock 
of  merchandise  set  aside  by  trustee  in  bankruptcy  as  exempt  is  valid; 
Lathrop  v.  Pate,  136  Ga.  36,  70  S.  E.  569,  holding  order  of  bankruptcy 
court  authorizing  sale  of  ^^reversionary  right"  in  exempt  lands  was  void, 
and  sustaining  demurrer  to  petition  where  plaintiff's  rights  are  based 
upon  validity  of  such  order;  Brooks  v.  Eblen,  127  Ky.  730,  106  S.  W. 
308,  creditor  having  no  lien  when  debtor  is  discharged  in  bankruptcy, 
cannot  subject  to  his  debt  land  acquii'ed  after  creation  of  debt  and  set 
apart  by  bankruptcy  court  as  homestead;  Bank  of  Mendon  v.  Mell,  185 
Mo.  App.  515,  172  S.  W.  486,  where  bankruptcy  court  sets  aside  as  void- 
able preference  chattel  mortgage  made  within  four  months,  and  trustee 
set  aside  as  exempt  part  of  mortgaged  merchandise,  selected  by 
bankrupt    as    exemption,    such   merchandise   is   subject   to   mortgage; 
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Clement  v.  King,  152  N.  C.  463,  464,  67  S.  E.  1026,  1027,  where 
mortgage  and  sale  of  property  of  corporation  antedates  four  month 
period,  title  does  not  pass  to  trustee,  and  rights  of  judgment  creditor 
under  Revisal  1905,  §  1131,  providing  that  prior  registered  mortgage  is 
ineffectual  to  pass  title  as  against  judgment  for  damages  for  tort,  being 
good  against  general  creditors,  judgment  is  valid  against  trustee,  although 
obtained  within  four  months  of  filing  petition;  Burcell  v.  Goldstein,  23 
N.  D.  264,  136  N.  W.  246,  where  money  is  garnished  in  State  court  and 
claim  for  exemption  is  denied,  subsequent  adjudication  of  bankruptcy  in 
Federal  court  setting  aside  such  property  as  exempt,  does  not  avoid  lien 
of  garnishment,  even  though  obtained  within  four  months  of  filing  petition 
in  bankruptcy;  First  Nat.  Bank  of  Cleveland  v.  Orten,  43  Okl.  328,  142 
Pac.  1098,  pa3rment  to  creditors  within  four  months  of  bankruptcy  of 
insurance  money  from  property  exempt  as  homestead  is  not  preference ; 
Barf  er-Bond  Lumber  Co.  v.  Whaley,  117  Va.  644,  86  S.  E.  160,  holding 
State  court  has  jurisdiction  in  garnishment  proceeding,  under  Code, 
§  3609,  against  trustee  in  bankruptcy  who  collected  note  included  in  ex- 
empted property  and  paid  proceeds  to  assignee  of  bankrupt;  Newberry 
Shoe  Co.  V.  Collier,  111  Va.  291,  68  S.  E.  976,  holding  bankruptcy  court 
setting  aside  homestead  did  not  adjudicate  rights  of  lienholder,  and  dis- 
charge in  bankruptcy  does  not  affect  lis  pendens  lien  previously  acquired 
by  creditor  in  State  court ;  In  re  Downing,  148  Fed.  120,  In  re  Royce  Dry 
Goods  Co.,  133  Fed.  108,  and  Groves  v.  Osbom,  46  Or.  176,  79  Pac.  501, 
all  arguendo. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Hall,  229  U.  S.  516,  57  L.  Ed. 
1310,  33  Sup.  Ct.  855  (affirming  88  Neb.  25,  128  N.  W.  647),  holding  em- 
ployee's wages  exempt  under  State  law  cannot  be  garnished  in  another 
State  where  such  wages  are  not  exempt,  within  four  months  of  filing  of 
petition  in  bankruptcy;  Bank  of  Nez  Perce  v.  Pindel,  193  Fed.  920,  113 
C.  C.  A.  545,  holding  bankruptcy  court  has  jurisdiction  where  process  is 
necessary  to  segregate  exempt  and  nonexempt  property,  and  affirming 
order  of  sale  of  homestead,  where  exemptioner  is  ^unable  or  declines  to 
pay  surplus  into  estate ;  In  re  Forbes,  186  Fed.  83, 108  C.  C.  A.  191,  hold- 
ing attachment  on  property  of  bankrupt  subsequently  exempted  to  him 
as  homestead  under  Arizona  Territorial  Act  of  1907  was  dissolved  by 
adjudication  of  bankruptcy,  as  section  67f  of  Bankruptcy  Act  annulling 
liens  obtained  within  four  months  of  filing  petition  in  bankruptcy  is  not 
.limited  to  property  that  passes  to  trustee;  In  re  Renda,  149  Fed.  615, 
where  bankrupt  makes  seasonable  claim  to  exemptions,  bankruptcy  court 
after  sale  of  property  with  his  consent  may  determine  claims  to  fund 
by  others ;  In  re  Coddington,  126  Fed.  893,  holding  bankrupt  cannot  claim 
exemption  from  goods  transferred  as  a  preference  and  recovered  by 
trustee;  In  re  Lucius,  124  Fed.  456,  holding  bankruptcy  court  has  juris- 
diction to  determine  creditor's  claim  to  equitable  lien  on  money  collected 
by  trustee  and  claimed  as  exempt ;  In  re  Campbell,  124  Fed.  424,  holding 
where  neither  bankrupt  nor  waiver  creditors  claimed  before  referee  that 
property  claimed  as  exetnpt  was  paid  for,  and  referee  found  against  ex- 
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emption,  cause  will  not  be  reopened;  Southern  Pac.  Co.  v.  I.  X.  L.  Fur- 
niture etc.  Installment  House,  44  Utah,  474,  475,  140  Pac.  666,  holding 
State  court  cannot  condemn  employee's  wages  in  hands  of  garnishee,  over 
his  claim  of  exemption,  under  laws  of  another  State,  within  four  months 
of  filing  of  petition  in  bankruptcy,  as  section  67f  of  Bankruptcy  Act 
annuls  such  liens. 

Discharge  of  bankrupt  may  be  reasonably  postponed  to  enable  creditor 
holding  note  waiving  exemption  to  institute  proceedings  In  State  court  to 
enforce  his  rights. 

Approved  in  In  re  W.  C.  Allen  &  Co.,  134  Fed.  628,  following  rule ; 
In  re  J.  L.  Philips  &  Co.,  224  Fed.  630,  holding  creditor  releasing  upon 
bond  garnishment  obtained,  in  State  court  more  than  four  months  before 
adjudication  of  bankruptcy  of  debtor,  is  entitled  to  reasonable  postpone- 
ment of  discharge  of  bankrupt  to  enable  him  to  enforce  rights  in  State 
court ;  H.  S.  Meinhard  &  Bro.  v.  Pincus,  200  Fed.  737,  119  C.  C.  A.  180, 
creditor  claiming  waiver  by  bankrupt  of  exemption  rights  as  to  his  debt, 
and  having  instituted  suit  in  State  court  to  subject  exemptions  to  pay- 
ment of  debt,  is  entitled  to  postponement  of  discharge  of  bankrupt  for 
reasonable  time;  In  re  J.  E.  Maynard  &  Co.,  183  Fed.  826,  approving 
action  of  trustee  in  setting  aside  exemption  from  proceeds  of  goods  sub- 
ject to  lien  and  directing  trustee  to  hold  exemption  for  reasonable  time 
to  allow  enforcement  of  lien  in  State  court ;  In  re  Mitchell,  175  Fed.  878, 
postponing  discharge  of  bankrupt  to  enable  creditor  holding  notes  con- 
taining waiver  of  exemption  and  homestead  rights  to  enforce  notes  in 
State  court;  In  re  Maher,  169  Fed.  998,  claimant  having  lien  by  garnish- 
ment is  entitled  to  stay  of  discharge  of  bankrupt  to  enable  him  to  en- 
force lien  against  fund  in  hands  of  sureties  on  bond  to  dissolve  garnish- 
ment; In  re  Tiffany,  147  Fed.  317,  withholding  dischai^  to  permit  State 
suit  by  creditor  under  statute  giving  him  right  to  sue  in  equity  to  reach 
debtor's  income  in  case  of  trust  not  reachable  by  execution;  In  re  Mere- 
dith, 144  Fed.  233,  determining  relation  rights  of  creditors  of  bankrupt 
having  notes  waiving  homestead  and  exemptions  and  simple  creditors; 
Roden  Grocery  Co,  v.  Bacon,  133  Fed.  517,  66  C.  C.  A.  497,  where  creditor 
holds  waiver  of  exemptions,  bankruptcy  court  cannot  enjoin  State  attach- 
ment against  exempt  property  after  exempt  property  set  aside  by  trustee ; 
In  re  Brumbaugh,  128  Fed.  974,  holding  bankrupt's  discharge  will  be  de- 
layed to  allow  judgment  creditor  to  test  claim  of  exemption  to  property 
from  judgment  for  breach  of  promise;  Bo  wen  &  Thonms  v.  Keller,  130 
Ga.  32,  124  Am.  St.  Rep.  164,  60  S.  E.  175,  holding  debtor's  discharge  in 
bankruptcy  pending  creditor's  proceeding  in  equity  prevented  creditor 
from  obtaining  judgment  in  rem  against  exempted  property;  Bell  v.  Daw- 
son Grocery  Co.,  120  Ga.  630,  48  S.  E.  151,  where  bankrupt  had  given 
note  waiving  homestead  exemption,  equity  could  give  creditor  judgment 
in  rem  against  exempt  property  and  appoint  receiver  to  take  charge  of 
property  till  judgment  in  rem  obtained;  Groves  v.  Osbom,  46  Or.  177, 
178,  79  Pac.  501,  502,  after  discbarge  in  bankruptcy  debt  cannot  be  en- 
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forced  in  eqnity  by  proceeding  in  rem  against  homestead  set  apart  in 
bankruptcy;  dissenting  opinion  in  Waco  v.  Bryan,  127  Fed.  84,  62 
C.  C.  A.  79,  majority  holding  city  entitled  to  no  lien  on  banloiipt's  prop- 
erty for  taxes  where  property  assessed  never  came  into  trustee's  hands; 
In  re  Cheatham,  210  Fed.  372,  and  In  re  Wardlaw,  192  Fed.  453,  both 
arguendo. 

Distinguished  in  In  re  Weaver,  144  Fed,  229,  *230,  refusing  to  stay  dis- 
charge where  under  State  decisions  lien  of  judgment  obtained  within  four 
months  of  bankruptcy  is  not  lost  as  between  creditor  and  bankrupt  by 
bankruptcy;  In  re  Hartsell  &  Son,  140  Fed.  30,  bankruptcy  court  cannot 
hold  bankrupt's  exempt  property  to  await  determination  of  State  action 
in  tort  at  instance  of  plaintiff  in  such  action;  Ex  parte  Butler-Kyser 
Mfg.  Co.,  174  Ala.  240,  56  South.  961,  denying  mandamus  to  compel  set- 
ting aside  of  order  staying  proceedings  in  action  for  embezzlement  of. 
defendant  as  agent  in  fiduciary  capacity  of  plaintiff  within  Bankruptcy 
Act  of  1898,  c.  541,  §  17,  to  await  determination  of  proceedings  in  bank- 
ruptcy, where  discharge  in  bankruptcy  will  not  be  defense  to  such  action. 

Bights  acquired  by  garnishment  proceedings  as  affected  by  bank- 
ruptcy of  principal  debtor.    Note,  18  Ann.  Gas.  385. 

Miscellaneous.     Cited  in  Lucius  v.  Cawthon-Coleman  Co.,  196  U.  S. 

152,  49  L.  Ed.  426,  25  Sup.  Ct.  214,  bankruptcy  court's  decision  upholding 

its  jurisdiction  to  decree  validity  of  lien  on  property  decided  not  to  be 

exempt  does  not  create  jurisdictional  question  to  sustain  direct  api>eal 

Ho  Supreme  Court. 

190  U.  8.  801-315,  47  L.  Ed.  1064,  23  Sop.  Ot.  692,  24  Sup.  Ct.  860,  COSMOS 
EXPLOBATION  CO.  V.  OBEAT  EAGLE  OIL  CO. 

(General  adminlBtration  of  Forest  Beaerve  Act,  and  determination  of 
questions  arising  thereunder  before  issuing  of  patent  for  selected  lands,  are 
▼ested  in  Land  Department. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  8,  63  C.  C.  A.  651,  applying 
rule;  Steele  v.  Halligan,  229  Fed-  1014,  action  for  injuries  by  prisoner 
against  warden  of  United  States  penitentiary  is  one  arising  under  Fed- 
eral law  and  removable  to  Federal  court,  where  injury  occurs  on  land 
used  exclusively  for  penitentiary. 

Land  Department  has  full  jurisdiction  over  matters  Involying  riglits 
of  parties  to  patent  for  lands  selected  under  statute  of  1897  In  Ueu  of 
lands  relincLUlshed  In  forest  resenratlon  and  courts,  in  advance  of  decision 
of  Land  Departoient  cannot  take  jurisdiction  sad  decide  whether  proper 
selection  has  been  made. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  685,  34 
Sup.  Ct.  384,  holding  State  court  has  jurisdiction  to  enforce  possessory 
rights  of  homestead  entryman;  Boughton  v.  Knight,  219  U.  S.  546,  55 
L.  Ed.  827,  31  Sup.  Ct.  297  (affirming  156  Cal.  126,  103  Pac.  845),  hold- 
ing regulation  of  Land  Department  that  deed  of  relinquishment  shall  be 
accompanied  by  selection  of  lieu  land,  under  Forest  Reserve  Act  of  1897, 
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is  reasonable,  and  applicant  filing  relinquishment  before  and  selection 
after  repeal  of  act  of  1897  by  act  of  1905  has  no  vested  right  to  ex- 
change of  land;  Moses  v.  Long-Bell  Lumber  Co.,  206  Fed.  54, 124 C.  C.  A. 
185,  holding  final  receipt  issued  to  homestead  entr^man  does  not  divest 
government  of  title,  and  court,  before  issuance  of  patent,  has  no  juris- 
diction to  determine  which  of  two  entries  is  valid;  United  States  v. 
Lavenson,  206  Fed.  758,  canceling  patent  issued  for  mining  claims,  where 
no  hearing  was  had  upon  protest  of  forester  that  land  was  not  valuable 
for  mining  purposes  but  was  valuable  for  water  power,  which  are  for 
determination  of  Land  Department;  Sawyer  v.  Gray,  205  Fed.  162,  164, 
165,  filing  of  application  to  exchange  land  within  forest  reservation, 
under  act  of  1897,  where  land  selected  in  lieu  thereof  is  of  kind  contem- 
plated by  act,  gives  applicant  interest  in  lieu  land  sufficient  to  maintain 
suit  in  equity  to  charge  subsequent  patentee  as  trustee ;  Daniels  v.  Wag- 
ner, 205  Fed.  238,  239,  240,  125  C.  C.  A.  93  (affirming  194  Fed.  975), 
selector  of  lieu  land  under  Forest  Reserve  Act  of  1897  acquires  no 
vested  right  by  filing  deed  of  relinquishment  and  selecti6n  papers,  and 
Land  Office  may  reject  selection  in  favor  of  subsequent  entryman; 
United  States  v.  McClure,  174  Fed.  511,  holding  tender  of  deed  relin- 
quishing title  to  land  within  forest  reservation  under  act  of  1897,  does 
not  vest  title  in  United  States  nor  confer  upon  Land  Department  author- 
ity to  determine  whether  patent  for  such  land  was  procured  by  fraud; 
Alaska  Pac,  Ry.  etc.  Co.  v.  Copper  River  etc.  Ry.  Co.,  160  Fed.  866,  87 
C.  C.  A.  666,  denying  injunction  to  restrain  one  railroad  from  crossing 
another  pending  hearing  on  merits  as  to  question  of  title;  Clearwater 
Timber  Co.  v.  Shoshone  County,  155  Fed.  623,  626,  unsurveyed  public 
lands  selected  by  raUrosd  as  lieu  lands  for  hmds  wxthm  forest  reserve 
relinquished  to^  government,  are  not  taxable  before  approval  of  selection 
by  Secretary  of  Interior,  although  land  is  deeded  to  another;  Alaska 
Pacific  Ry.  etc.  Co.  v.  Copper  River  etc.  Ry.  Co.,  3  Alaska,  347,  denying 
injunction  to  restrain  building  of  railroad  across  another  railroad  on 
grade,  where  both  parties  are  in  possession  and  both  claim  title;  War- 
nekros  v.  Cowan,  13  Ariz.  45,  108  Pac.  239,  denying  jurisdiction  in  suit 
to  quiet  title  to  mining  claim  where  no  adverse  claim  has  been  filed; 
Territory  ex  rel.  Devine  v.  Perrin,  9  Ariz.  319,  83  Pac.  362,  holding  land 
relinquished  for  forest  reserve,  deed  recorded  January,  1903,  ahd  selec- 
tion of  lieu  lands  approved  April,  1903,  was  not  taxable  to  owner  for 
year  1903;  Phoenix  etc.  R.  Co.  v.  Arizona  Eastern  R.  Co.,  9  Ariz.  441, 
84  Pac.  1100,  holding  court  has  no  jurisdiction,  pending  contest  before 
Secretary  of  Interior  between  rival  railroads  seeking  approval  of  con- 
flicting profiles  of  roads,  to  determine  ultimate  right  of  possession  of 
right  of  way;  Buena  Vista  Land  etc.  Co.  v.  Honolulu  Oil  Co.,  166  Cal. 
75,  134  Pac.  1156,  holding  State  acquires  no  title  to  indemnity  lands 
selected,  under  act  of  1891,  for  losses  of  public  lands  granted  for  use 
of  schools,  where  land  selected  is  found  to  be  mineral  land;  McLemore 
v.  Express  Oil  Company,  158  Cal.  563,  564,  139  Am.  St  Bep.  147,  112 
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Pac.  60,  61,  holding  in  action  of  ejectment  by  homestead  entryman  that 
oil  locator,  not  in  actual  possession,  not  having  made  discovery,  and  not 
diligently  prosecuting  work  toward  discovery,  is  not  entitled  to  protec- 
tion under  act  of  1897 ;  Roy  v.  Moore,  86  Conn.  166,  82  Atl.  236,  holding 
action  for  damages  for  trespass  on  land  and  to  restrain  trespass  involving 
issues  of  title  and  possession  of  land  is  not  properly  cognizable  in  equity 
and  case  should  be  placed  on  jury  docket;  Johnson  v.  Crook  County,  53 
Or.  332,  183  Am.  St.  Rep.  834,  100  Pac.  295,  lieu  lands  selected  under 
act  of  1897  are  not  taxable  until  exchange  is  accepted  by  Commissioner 
of  General  Land  Office;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  366,  Ann.  Oas. 
19160,  1269,  86  Atl.  701,  holding  court  has  jurisdiction  to  determine  rea- 
sonableness of  rates  established  by  Railroad  Commission  under  author- 
ity of  Laws  of  1906;  Bird  Timber  Co.  v.  Snohomish  County,  88  Wash. 
92,  162  Pac.  689,  holding  county  cannot  tax  unsurveyed  lieu  lands 
selected  for  lands  included  in  forest  reserve  where  Secretary  of  Inte- 
rior has  not  approved  selection  and  lands  are  afterwards  included  in  an- 
other forest  reserve;  Columbia  Canal  Co.  v.  Benham,  47  Wash.  261,  125 
Am.  St.  Rep.  901,  91  Pac.  962,  State  court  has  no  jurisdiction  to  enjoin 
prosecution  of  claim  for  public  land  before  issuance  of  patent;  Wallula 
Pac.  Ry.  Co.  v.  Portland  ft  S.  Ry.  Co.,  164  Fed.  904,  906,  arguendo. 

Distinguished  in  Daniels  v.  Wagner,  237  U.  S.  660,  661,  Ann.  Oas. 
1917A,  40,  L.  R.  A.  1916A,  1116,  59  L.  Ed,  1107,  1108,  36  Sup.  Ct.  740, 
holding  Land  Department  had  no  discretion  to  reject  lieu  entry  made 
under  Forest  Reserve  Act  of  1897  by  person  complying  with  statute  and 
regulations;  Jimmerson  v.  Fordyce  Lumber  Co.,  106  Ark.  129,  152  S.  W. 
1022,  holding  ejectment  lies  to  recover  possession  of  land  by  holder  of 
certificate  of  title,  though  title  remains-  in  government,-  where  no  contest 
is  pending  before  Land  Department;  Linquist  v.  Maurepas  Land  etc. 
Co.,  112  La.  1043,  36  South.  843,  848,  arguendo. 

Iisaid  Department  has  power  by  virtue  of  proviaionB  of  BeT.  Stats., 
§§  441,  463  and  2478,  to  adopt  rules  and  regulations  for  admlnlBtration  of 
Forest  Reserve  Act,  and  courts  will  take  Judicial  notice  of  rules  and  regu- 
lations regarding  sale  or  exchange  of  public  la^d. 

Approved  in  United  States  v.  Grimaud,'  220  U.  S.  520,  55  L.  Ed.  569, 
31  Sup.  Ct.  480,  holding  regulations  of  Secretary  of  Agriculture  relating 
to  grazing  of  sheep  on  forest  reserves  have  force  of  law  and  violations 
of  such  regulations  are  punishable  under  acts  of  1897  and  1905,  as  pre- 
scribed in  Rev.  Stats.,  §  5388 ;  Utah  Power  etc.  Co.  v.  United  States, 
230  Fed«  342,  144  C.  C.  A.  470,  holding  United  States  is  entitled  to  re- 
cover as  damages  reasonable  value  for  tortious  use  of  public  lands 
within  forest  reserve  without  complying  with  regulations  of  Secretary 
of  Agriculture ;  Sawyer  v.  Gray,  206  Fed.  169,  holding  'court  will  take 
judicial  notice  of  department  rules,  in  suit  to  charge  patentee  as  trustee, 
of  land  selected  as  lieu  land  under  Forest  Reserve  Act  of  1897;  Daniels 
V,  Wagner,  194  Fed.  976,  holding  in  suit  to  charge  patentee  of  land  as 
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trustee  that  court  will  take  judicial  notice  of  regulations  of  Land  De- 
partment ;  Leonard  v.  Lennox,  181  Fed.  764,  766,  104  C.  C.  A.  296,  tak- 
ing judicial  notice  of  and  upholding  regulation  of  Land  Department  of 
1901  requiring  applicant  for  land  under  nonmineral  laws  to  support 
application  by  showing  that  land  is  nonsaline,  and  denying  recovery  .to 
applicant  under  soldier's  additional  homestead  law  failing  to  comply 
with  regulation ;  United  States  v.  McClure,  174  Fed.  511,  holding  in  suit 
to  set  aside  patent  to  land  in  Forest  Reservation  on  ground  of  fraud 
that  court  will  take  judicial  notice  of  department  regulation  governing 
procedure  in  relinquishing  lands  and  selecting  lieu  lands;  Meldrum  v. 
United  States,  151  Fed.  181,  10  Ann.  Gas.  324,  80  C.  C.  A.  545,  indict- 
ment charging  person  with  forging  affidavit  of  pretended  settler  on  un- 
surveyed  public  land  with  intent  to  file  it  in  office  of  Surveyor  General 
of  United  States  as  basis  for  letting  contract  to  survey  lands  and  to 
obtain  payment  for  survey,  sufficiently  charges  offense  of  forging  writ- 
ing to  obtain  money  from  United  States;  United  States  v.  Sandefuhr, 
145  Fed.  52,  violation  of  internal  revenue  rule  requiring  marks  and 
brands  on  casks  of  distilled  spirits  to  be  at  all  times  visible  is  not  crimi- 
nal offense;  Johnson  v.  Lincoln  County,  50  Mont.  256,  146  Pac.  472, 
holding  court  will  take  judicial  notice  of  rule  of  Department  of  Inte- 
rior relating  to  relinquishment  of  lands  in  forest  reserve  and  selection 
of  lieu  lands  under  act  of  1897,  and  that  tax  upon  lands  to  which  com- 
plainant has  only  preferential  right  of  entry  is  void. 

No  equitable  title  to  lands  lelectad  under  act  of  1897,  in  Ilea  of  land 
reUnqulshed  in  a  forest  reservation,  vests  in  tlie  selector  because  flie  local 
officers,  received  and  filed  his  deed  of  relinquishment  and  other  papers,  and 
entered  Ills  selection  upon  the  official  records  and  certified  that  It  was  free 
from  confilct. 

Approved  in  United  States  v.  Hyde,  132  Fed.  550,  and  Hyde  v.  Shine, 
199  U.  S.  82,  50  L.  Ed.  96,  25  Sup.  Ct.  760,  both  holding  conspiracy  to 
obtain  school  lands  from  States  by  fraud  and  to  relinquish  them  to 
United  States  for  other  lands  is  conspiracy  to  defraud  United  States. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.,  St.  Rep.  156,  195. 

190  U.  8.  816,  47  I..  Bd.  1073,  2S  Sup.  Ot  698,  24  8ap.  Ct  861,  PACIFIC 
IiAND  ft  IMP.  OC.  T.  ELWOOD  CIIi  CO. 

Not  cited. 

190  U.  S.   816-326,  47  L.  Ed,  1074,  23  Sup.  Ct.  698,  UNITED  STATES 
EX  BEIfc  BTVESSIDE  Ollf  CO.  ▼.  HITCHCOCK. 

Neither  mandamus  nor  injunction  lies  to  control  jndgxnont  of  Secretary 
of  Interior  in  determination  of  issues  whldi  law  lias  conferred  upon  Urn 
jurlsdIctlQn  to  make. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1510,  34 
Sup.  Ct.  938,  denying  mandamus  to  compel  Secretary  of  Treasuiy  to  col- 
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iect  different  amount  of  duty  on  sugar  imported  from  Cuba  under  Tariff 
Act  of  1914  and  Treaty  with  Cuba  of  1902 ;  Plested  v.  Abbey,  228  U.  S. 
51,  57  L.  Ed.  727,  33  Sup.  Ct.  503,  refusing  to  enjoin  land  officers  from 
carrying  out  orders  of  Secretary  of  Interior  and  to  compel  acceptance  of 
application  to  purchase  coal  lands  of  United  States;  United  States  v. 
Fisher,  223  U.  S.  692,  693,  66  Jr.  Ed.  613,  32  Sup.  Ct.  356,  denying  man- 
damus to  review  decision  of  Secretary  of  Interior  rejecting  application 
to  purchase  land  under  Timber  and  Stone  Act  of  1878;  Bates  &  Guild 
Co.  V.  Payne,  194  U.  S.  109,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  upholding 
refusal  to  enjoin  Postmaster-generars  denial  of  admission  as  second- 
class  matter  monthly  musical  publication,  each  issue  of  which  is  tcom- 
plete  in  itself  and  treats  of  work  of  single  musician;  United  States  v. 
Bush,  233  Fed.  810,  in  suit  to  enjoin  trespasses  on  land  in  national 
forest,  it  is  no  defense  that  homestead  was  rejected  by  Land  Depart- 
ment upon  false  testimony,  especially  where  entryman  made  no  applica- 
tion for  rehearing  before  Land  Department;  Branaman  v.  Harris,  189 
Fed.  464,  465,  denjdng  injunction  to  restrain  postmaster  from  enforcing 
fraud  order  of  Postmaster-general;  Southern  Pao.  R.  Co.  v.  Arnold,  162 
Cal.  732,  124  Pac.  832,  holding  rejection  by  Secretary  of  Interior  of 
selection  of  indemnity  lands  under  railroad  grant  of  1886  was  arbitrary 
and  unwarranted,^ and  declaring  patentee  trustee  for  railroad;  Aufiero 
V.  Ewing,  44  App.  D.  C.  330,  denying  injunction  to  restrain  Commis- 
sioner of  Patents  from  issuing  patent  to  third  person ;  Santa  Fe  Pacific 
R.  R.  Co.  v.  Lane,  43  App.  D.  C.  503,  refining  to  enjoin  Secretary  of 
Interior  from  compelling  railroad  to  make  deposit  for  cost  of  sun^eying 
unsurveyed  lands  granted  to  another  railroad  which  was  its  predecessor 
in  interest;  United  States  v.  Ewing,  42  App.  D.  C.  511,  denying  man- 
damus to  review  decision  of  Commissioner  of  Patents  that  highway  is 
not  article  of  manufacture  for  which  label  may  be  registered;  United 
States  V.  Interstate  Commerce  Commission,  42  App.  D.  C.  519,  denying 
mandamus  to  review  Interstate  Commerce  Commission's  decision  that 
shipper's  claim  for  overcharges  is  barred  by  limitations;  McKenzie  v, 
Fisher,  40  App.  D.  C.  81,  denying  injunction  to  restrain  Secretary  of 
Interior  from  rejecting  claim  of  assignee  of  soldier's  additional  home- 
stead entry,  where  original  entry  was  within  reserved  territory  and 
void;  H.  F.  Cunmiins  Co.  v.  Burleson,  40  App.  D.  C.  507,  refusing  to  en- 
join Postmaster-general  from  entering  into  contracts  carrying  out  awards 
to  bidders  for  furnishing  canceling-machines ;  United  States  v.  Fisher, 
39  App.  D.  C.  9,  den3dng  mandamus  to  compel  Secretary  of  Interior  to 
reverse  decision  rejecting  application  to  enter  public  lands;  United 
States  V.  Gongwer,  37  App.  D.  C.  562,  563,  denying  mandamus  to  com- 
pel auditor  of  War  Department  in  treasury  and  controller  of  treasury 
to  consider  and  act  upon  army  officer's  claim  for  longevity  pay;  Garfield 
V.  United  States,  32  App.  D.  C.  139,  denying  mandamus  to  compel  Secre- 
taiy  of  Interior  to  vacate  order  disbarring  two  attorneys  from  practicing 

xvni-^s 
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before  his  department;  United  States  v.  Cortelyou,  30  App.  D.  C.  56, 
finding  of  Secretary  of  Treasury  that  claimant  is  entitled  to  nothing 
under  act  of  Congress  of  1903  requiring  secretaiy  to  ascertain  balance 
according  to  rule  laid  down  by  Supreme  Court  and  to  pay  same,  is  not 
reviewable  in  mandamus  proceedings;  United  States  v.  Hitchcock,  28 
App.  D.  C.  349,  350,  denjdng  mandamus  *to  compel  Secretary  of  Interior 
to  deliver  land  certificates;  United  States  v.  Hitchcock,  26  App.  D.  C. 
294,  denying  mandamus  to  compel  Secretary  of  Interior  to  approve  selcc- 
tion  of  land  in  Wichita  reservation  in  Oklahoma  under  act  of  1895  by 
person  claiming  to  be  member  of  tribe  by  adoption;  Payne  v.  Bates 
&  Guild  Co.,  22  App.  D.  C.  252,  denying  injunction  to  restrain  Post- 
master-general from  excluding  publication  from  entry  in  mails  as  second- 
class  matter;  Allen  v.  United  States,  22  App.  D.  C.  274,  denying  man- 
damus to  compel  Commissioner  of  Patents  to  accept  application  for 
registration  of  label  for  music-box ;  United  States  v.  Root,  22  App.  D.  C. 
429,  denying  mandamus  to  compel  Secretary  of  War  and  Adjutant- 
general  to  restore  officer,  reduced  ninety-one  files,  to  proper  rank ;  Zim- 
merman V.  McCurdy,  15  N.  D.  83,  12  Ann.  Oas.  29,  106  N.  W.  126,  en- 
joining interference  with  occupant's  right  to  public  land  pending  contest 
before  Federal  Land  Department. 

Distinguished  in  United  States  v.  Macveagh,  214  U#S.  131,  53  L.  Ed. 
938,  29  Sup.  Ct.  556,  granting  mandamus  to  compel  Secretary  of  Treas- 
ury to  ascertain  amount  of  claim  for  damages  as  directed  by  act  of  1903, 
and  to  pay  same;  Linquist  v.  Maurepas  Land  etc.  Co.,  112  La.  1043,  36 
South.  848,  arguendo. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  62  L.  BL  A.  (K.  8.)  485. 

190  V,  8.  326-3S9,  47  I..  Ed.  1078,  23  8ap.  Ot.  71S,  80XrrHEBN  RAIL- 
WAY CO.  T.  AIJJ80N. 

Ottlsensliip  of  corporation,  for  purpoM  of  jurisdiction  of  Federal  courts, 
is  In  the  State  of  Its  creation. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  381,  48 
L.  Ed.  1029,  24  Sup.  Ct.  696,  complaint  alleging  that  defendant  is  domes- 
tic corporation  organized  and  existing  in  New  York  sufiBciently  avers 
that  corporation  is  citizen  of  New  York;  Revett  v.  Clise,  207  Fed.  676, 
citizens  and  residents  of  New  York  and  corporation  of  New  Jersey  can- 
not be  required  to  answer  demand  for  judgment  in  personam  without 
their  consent  in  Federal  court  in  Washington  which  is  not  in  district  of 
citizenship  and  residence  of  such  individuals,  nor  of  creation  of  corpo- 
ration; Dodd  V.  Louisville  Bridge  Co.,  130  Fed.  190,  196,  determining 
non removability  of  suit  by  corporation  of  several  States;  Elk  Garden 
Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  559,  arguendo. 

Presumption  tliat  eocpoxatton  Is  composed  of  dtlxens  of  '8tate  creatinff 
It  accompanies  sacli  corporation  when  It  does  business  in  asotliar  8tate, 
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and  it  may.  me  or  be  raed  in  Federal  eourte  in  such  ether  State  as  citiaen 
of  State  of  ita  original  oreatien. . 

Approved  in  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed.  294,  gi-ant- 
ing  motion  to  remand  in  action  for  injuries  brought  in  Oregon  court  by 
resident  of  Wisconsin  against  Maine  corporation  doing  business  in  Ore- 
gon; Hirsch  v.  Independent  Steel  Co.,  196  Fed.  Ill,  Federal  court  has 
no  jurisdiction  pending  suit  in  State  court  to  enforce  mechanic's  lien 
against  real  estate  of  corporation,  to  entertain  suit  by  nonresident  stock- 
holders for  dissolution  of  corporation  under  provisions  of  section  57, 
chapter  53,  of  Code  of  West  Virginia;  Cummins  v.  Chicago  etc.  R.  R. 
Co.,  193  Fed.  239,  where  Illinois  railroad,  having  purchased  Missouri 
railroad,  is  sued  for  death  occurring  incident  to  operation  of  latter  road, 
purchase  does  not  change  railroad's  citizenship  so  as  to  prevent  removal 
of  cause  to  Federal  court;  dissenting  opinion  in  Hurst  v.  Southern  Ry. 
Co.,  162  N.  C.  374,  375,  376,  377,  78  S.  fi.  437,  438,  majority  holding 
Virginia  corporation  purchasing  North  Carolina  railroad  becomes  domes- 
tic corporation  under  section  697  of  Code,  and  denying  removal  of  cause 
to  Federal  court. 

Fact  tliat  Nortli  OaroUna  statute  provides  tliat  foreign  corporation 
complying  with  statute  by  filing  copy  of  its  charter  with  Secretary  of  State 
becomes  domestic  corporation  does  not  make  it  citizen  of  State  so  far  as 
to  affect  Jurisdiction  of  Federal  courts  upon  question  of  diverse  citlsenship. 
Approved  in  Southern  Ry.  Co.  v.  Beach,  193  U.  S.  668,  48  L.  Ed.  839, 
24  Sup.  Ct.  854,  and  Stonega  Coal  etc.  Co.  v.  Louisville  etc.  R.  Co.,  139 
Fed.  271,  both  reaffirming  rule ;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232 
U.  S.  329,  L.  R.  A.  1915F,  1187,  58  L.  Ed.  625,  34  Sup.  Ct.  333,  holding 
Oklahoma  statute  of  1908  providing  for  forfeiture  of  charter  of  corpo- 
ration filing  removal  petition  is  void  as  to  corporation  engaged  in  inter- 
state  commerce;  Missouri  Pacific  Ry.  Co.  v.  Castle,  224  U.  S.  546,  56 
L.  Ed.  879,  32  Sup.  Ct.  606,  foreign  corporation  becoming  domestic  cor- 
poration by  compulsion  of  Nebraska  statute  of  1907  remains  citizen  of 
State  of  incorporation  so  far  as  jurisdiction  of  Federal  courts  is  con- 
cerned; St.  Louis  etc.  R.  R.  Co.  v.  Cross,  171  Fed.  484,  fact  that  railroad 
incorporated  in  Missouri  complies  with  Oklahoma  law  fixing  domicile  in 
State  of  foreign  corporations  transacting  business  in  State  does  not 
change  domicile  so  far  as  Federal  jurisdiction  is  concerned;  Atlantic 
Coast  Line  R.  Co.  v.  Dunning,  166  Fed.  856,  857,  94  C.  C.  A.  128,  rail- 
road corporation  of  Virginia,  operating  railroads  in  other  States,  in- 
cluding South  Carolina,  by  taking  out  charter  as  required  in  South 
Carolina  does  not  become  citizen  of  that  State  for  purposes  of  Federal 
jurisdiction;  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  795,  796,  797,  where 
foreign  corporation  absorbs  domestic  corporation  by  merger,  it  does 
not,  by  applying  for  certificates  of  consolidation  under  S.  C.  Laws  1902, 
§  2050,  become  citizen  of  South  Carolina  for  purpose  of  Federal  juris- 
diction ;  Goodwin  v.  Boston  etc.  R.  R.  Co.,  127  Fed.  989,  holding  Circuit 
Court  in  New  Hampshire  without  jurisdiction  of  suit  by  citizen  of  that 
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State  against  railroad  chartered  therein  but  sabsequently  consolidated 
in  Maine  and  Massachusetts;  Goodwin  y.  New  York,  N.  H.  &  H.  R.  R. 
Co.,  124  Fed.  360,  holding  railroad  incorporated  in  Massachusetts  and 
Connecticut  is  not  suable  in  Massachusetts  Federal  ooort  by  citizen  of 
that  State ;  Plununer  v.  Chesapeake  etc.  Ry .  Co.,  143  Ky.  Ill,  33  L.  R.  A. 
(N.  S.)  362,  136  S.  W.  166,  upholding  Statute  of  1909,  %%  765,  841,  re- 
quiring foreign  railroad  corporation  purchasing  or  operating  railroad  in 
State  to  become  domestic  corporation;  Davis  v.  Chesapeake  etc.  Ry.  Co., 
116  Ky.  163,  75  S.  W.  277,  compliance  by  foreign  railroad  with  statute 
providing  that  foreign  railroads  cannot  exercise  power  of  eminent 
domain  until  domesticated  does  not  deprive  it  of  right  to  remove  suit 
for  diversity  of  citizenship;  Carolina  etc.  Ry.  v.  McCown,  84  S.  C.  323, 
66  S.  E.  420,  holding  23  Statutes  at  Large,  p.  1053,  providing  for  domes- 
tication of  foreign  railroad  corporations  is  invalid;  Geraty  v.  Atlantic 
Coast  Line  R.  Co.,  80  S.  C.  360,  60  S.  E.  938,  holding  foreign  corpora- 
tion filing  charter  and  paying  fee  as  required  by  Civil  Code  of  1902, 
§  1791,  becomes  domestic  corporation,  subject  to  service  of  summons  as 
such ;  Adams  v.  Chattanooga  Co.,  128  Tenn.  517, 161  S.  W.  1134,  holding 
foreign  corporation  licensed  to  do  business  in  State  under  acts  of  1877, 
1891  and  1895,  is  domestic  only  as  to  property  and  acts  within  jurisdic- 
tion ;  Julian  v.  Central  Trust  Co.,  193  U.  S.  107,  48  L.  Ed.  637,  24  Sup. 
Ct.  399,  arguendo. 

Distinguished  in  Patch  v,  Wabash  R.  R.  Co.,  207  U.  S.  284,  52  L.  Ed. 
208,  28  Sup.  Ct.  80,  corporation  incorporated  in  several  States  incurring 
liability  in  one  of  such  States  and  sued  therein,  cannot  escape  jurisdic- 
tion and  remove  to  Federal  court  on  ground  that  it  is  not  citizen  of  that 
State ;  Staton  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C.  149,  56  S.  E.  799, 
holding  domestic  railroad  corporation  consolidating  "with  foreign  corpo- 
ration under  Private  Laws  of  1899,  c.  105,  cannot  remove  suit  against 
it  by  citizens  of  State  to  Federal  court;  Carolina  Coal  etc.  Co.  v.  South- 
em  Ry.  Co.,  144  N.  C.  752,  57  S.  E.  451,  holding  foreign  corporation 
purchasing  railroad  at  mortgage  sale  becomes  domestic  corporation  and 
cannot  remove  to  Federal  court  action  brought  against  it  by  citizen  of 
State;  dissenting  opinion  in  Carolina  etc.  Ry.  v.  McCown,  84  S.  C.  336, 
337,  66  S.  E.  423,  majority  holding  23  Statutes  at  Large,  p.  1053,  pro- 
viding for  domestication  of  foreign  railroad  corporations,  is  invalid; 
Cox  V.  Atlantic  etc.  R.  Co.,  166  N.  C.  655,  82  S.  E.  980,  domestic  railroad 
consolidating  with  foreign  railroad  under  Priv.  Laws  1899,  c.  105,  de- 
claring companies  so  consolidating  to  be  domestic  corporation,  cannot 
remove  action  for  injuries  brought  against  it  by  citizen  of  State ;  Hurst 
V.  Southern  Ry.  Co.,  162  N.  C.  371,  78  S.  E.  435,  holding  Virginia  corpo- 
ration purchasing  North  Carolina  railroad  becomes  domestic  corpora- 
tion under  section  697  of  Code  and  denying  removal  of  cause  to  Federal 
court. 

When  defendant  corporation  is  entitled  to  remove  action  to  Federal 
court  on  ground  of  diverse  citizenship.    Note,  18  Aim.  Gas.  521. 
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Servant's  right  of  action  for  injuries  received  in  obeying  direct 
command.    Note,  80  L.  B.  A.  (N.  8.)  449. 

190  U.  8.  34a-S53»  47  L.  Ed,  1064,  23  Sup.  Ot.  767,  BUNBAB  T.  BUNBAB. 

Section  63a  of  Bankmptcy  Act  of  1898  provides  tliat  provable  debts 
Inclnde  liabilities  of  bankrapt  founded  on  contract,  express  or  impUed, 
which  at  time  of  bankruptcy  were  fixed  In  amount  or  susceptible  of  liquida- 
tion; but  language  of  that  section  was  not  intended  to  permit  proof  of 
contingent  debts  or  liabilities  which  it  is  substantially  impossible  to  prove. 
Approved  in  Williams  v.  United  States  Fidelity  eto.  Co.,  236  U.  S.  556, 
59  L.  Ed.  717,  35  Sup.  Ct.  289,  discharge  in  bankruptcy  acquits  principal 
of  obligation  to  indemnify  surety  for  loss  on  contractor's  bond  to  secure 
faithful  performance  of  building  contract  broken  prior  to  bankruptcy, 
where  surety  paid  damage  thereafter;  Moore  v.  Douglas,  230  Fed.  401, 
144  C.  C.  A.  541,  judgment  recovered  in  action  for  personal  injuries 
against  corporation  prior  to  its  bankruptcy,  not  paid  nor  superseded  by 
appeal  bond  as  provided  by  California  Code  of  Civil  Procedure,  §  942, 
is  fixed  liability  provable  against  bankrupt's  estate ;  In  re  Frank  £.  Scott 
Transfer  Co.,  216  Fed.  312>  132  C.  C.  A.  462,  contract  to  furnish  livery 
and  baggage  service  to  hotel  association  containing  provision  for  revoca- 
tion upon  six  months'  notice  is  obligatory  only  for  six  months  and  upon 
inter\'ention  of  bankruptcy,  hotel  association  may  recover  damages  for 
that  period  only;  British  etc.  Mortgage  Co.  v.  Stuart,  210  Fed.  430,  127 
C.  C.  A.  157,  claim  for  attorney's  fees  under  stipulation  in  mortgage  is 
not  allowable  against  bankrupt's  estate,  where  mortgage  was  not  due  nor 
services  rendered  by  attorney  at  time  of  filing  of  petition ;  Colman  Co.  v. 
Withoft,  195  Fed.  252,  115  C.  C.  A.  222,  where  bankrupt  and  claimant 
were  jointly  liable  for  rent  of  property  under  unexpired  lease,  claim  for 
one>half  of  bonus  paid  to  effect  cancellation  of  lease  is  not  provable 
under  section  63a  (4)  of  Bankruptcy  Act  of  1898;  In  re  New  York  City 
Ry.  Co.,  188  Fed.  341,  where  executory  contract  of  corporation  is  ter- 
minated by  receivers  upon  its  insolvency,  claim  by  other  party  for  dam- 
ages for  loss  of  future  expected  profits  is  not  provable  against  insolvent 
estate ;  Clarke  v.  Rogers,  183  Fed.  522, 106  C.  C.  A.  64,  obligation  of  tes- 
tamentary trustee  to  restore  assets  embezzled  from  estate  is  of  con- 
tractual character  and  claim  is  provable  against  his  estate  in  bankruptcy 
by  his  successor  iu  trust ;  In  re  Roth  &  Appel,  181  Fed.  673,  81  L.  B.  A. 
(N.  S.)  270,  104  C.  C.  A.  649,  holding  rent  accruing  under  lease  after 
filing  of  petition  in  bankruptcy  is  contingent  liability  and  is  not  prov- 
able against  estate  of  bankrupt  under  section  63a  of  Bankruptcy  Act  of 
1898 ;  In  re  Inman  &  Co.,  171  Fed.  187, 188,  employee  of  bankrupt  cannot 
prove  for  salary  beyond  date  of  filing  of  petition  in  bankruptcy;  In  re 
Neff,  157  Fed.  59,  28  L.  R.  A.  (N.  S.)  349,  84  C.  C.  A.  561,  holding 
adjudication  of  bankruptcy  is  equivalent  to  anticipatory  breach  of  con- 
tract for  purchase  of  stock  of  corporation  at  specified  time  which  is  sub- 
sequent to  bankruptcy,  and  claim  for  damages  for  breach  is  provable 
under  section  63a  (4)  of  Bankruptcy  Act;  In  re  Smith,  146  Fed.  924, 
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liability  of  bankrupt  indorser  which  did  not  become  absolute  until  after 
filing  of  petition  is  provable  in  bankruptcy  after  liability  has  become 
fixed ;  Lesser  v.  Gray,  8  Ga.  App.  611,  70  S.  E.  107,  holding  adjudication 
in  bankruptcy  of  partnership  terminates  its  executory  contracts  and  dam- 
ages for  breach  of  contract  so  terminated  are  not  recoverable;  Forest 
City  Steel  etc.  Co.  v.  Detroit  etc.  R.  Co.,  154  Mich.  185,  117  N.  W.  646, 
holding  claim  for  damages  for  breach  of  contract  to  deliver  building 
material  is  provable  against  insolvent's  estate ;  Weisfield  v.  Beale,  231  Pa. 
44,  79  Atl.  880,  claim  for  unliquidated  damages  resulting  from  tre^^pass 
to  land,  not  reduced  to  judgment  or  connected  with  contractual  or  quasi- 
contractual  liability,  is  not  provable  in  bankruptcy. 

Distinguished  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  593,  60  L.  Ed.  816,  36  Sup.  Ct.  415  (affirming  In  re  Frank  E.  Scott 
Transfer  Co.,  216  Fed.  312,  132  C.  C.  A.  452),  holding  intervention  of 
bankruptcy  constitutes  anticipatory  breach  of  executory  contract  and 
claim  of  promisee  is  provable  under  section  63a  (4)  of  Bankruptcy  Act ; 
In  re  Miller,  225  Fed.  332,  holding  claim  under  contract  to  pay  claimant 
three  dollars  per  day  for  life  is  fixed  liability  provable  in  bankruptcy, 
since  duration  of  hi&  life  may  be  determined  by  reference  to  mortality 
tables. 

Section  63b  of  Bankruptcy  Act  provides  method  of  procedure  for  liqui- 
dating unliquidated  claims,  baaed  on  contract,  enumerated  in  section  63a. 

Approved  in  In  re  American  Vacuum  Cleaner  Co.,  192  Fed.  940,  dis- 
allowing claim  of  employee  of  bankrupt  for  salary  accruing  under  con- 
tract after  date  of  filing  of  petition  in  bankruptcy;  In  re  Southern  Steel 
Co.,  183  Fed.  498,  501,  holding  bankrupt's  liability  for  statutory  penalty 
for  cutting  trees  imposed  by  Alabama  Code  of  1907,  section  6035  et  seq., 
is  not  debt  founded  upon  contract  and  is  not  provable  against  his  estate 
under  Bankruptcy  Act  of  1898,  c.  541,  §  63a  (4) ;  In  re  Rubel,  166  Fed. 
134,  since  unearned  installment  of  rent,  although  liquidated  by  written 
lease  cannot  be  proven  under  section  63a,  claim  for  unlawful  taking  of 
premises  by  receiver  and  trustee  for  use  of  estate,  cannot  be  allowed 
under  section  63b  authorizing  liquidation  of  unliquidated  claims  provable 
under  section  63a;  In  re  New  York  Tunnel  Co.,  159  Fed.  690,  86  C.  C.  A. 
556,  holding  section  63b,  providing  method  of  procedure  for  liquidating 
claims  enumerated  in  section  63a,  does  not  authorize  proof  of  un- 
liquidated claim  against  bankrupt  for  wrongful  death;  Dycus  y.  Brown, 
135  Ky.  151,  28  L.  E.  A.  (N.  S.)  190, 121  S.  W.  1014,  holding  claim  under 
contract  in  partnership  venture  for  buying  and  selling  tobacco  is  un- 
liquidated claim  provable  in  bankruptcy  and  failure  to  make  proof  re- 
lieves bankrupt  partners  from  liability  to  other  partners  settling  up 
partnership  affairs ;  Cotting  v.  Hooper,  Lewis  &  Co.,  220  Mass.  275,  107 
N.  E.  931,  claim  of  lessor  under  lease  providing  for  termination  of  lease 
upon  assignment  for  benefit  of  creditors  by  lessee,  and  that  lessee  would 
indemnify  lessor  for  lost  rents  or  pay  damages  at  option  of  lessor,  is  con- 
tingent and  not  provable  in  bankruptcy  under  sections  63a  and  63b  of 
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Bankruptcy  Act;  Imbriani  v.  Anderson,  76  N.  H.  492,  84  Atl.  975,  un- 
liquidated claim  for  damages  in  action  for  personal  injuries  is  not  prov- 
able in  bankruptcy  against  estate  of  bankrupt. 

Oontract  to  pay  alimony  to  wife  so. long  as  slie  remained  unmarried 
is  not  contingent  liability  proyable  under  Bankruptcy  Act  of  1898,  and 
is  not  discharged  by  bankruptcy  of  husband. 

Approved  in  Herold  v.  Shanley,  146  Fed.  24,  76  C.  C.  A.  478  (affirming: 
Shanley  v.  Herold,  141  Fed.  429),  where  division  of  residue  of  testator's 
estate  postx)oned  tiU  death  or  remarriage  of  widow,  use  of  mortality 
tables  to  ascertain  value  of  interest  of  remaindermen  for  purpose  of 
legacy  tax  improper;  Brown  v.  United  Button  Co.,  149  Fed.  50,  52,  9  Ann. 
Oas.  445,  8  L.  B.  A.  (N.  S.)  961,  79  C.  C.  A.  70  (affirming  In  re  United 
Button  Co.,  140  !Ped.  500,  505),  injury  to  personal  property  by  tortious 
act  is  not  provable  against  bankrupt's  estate ;  In  re  J.  M.  Mortens  &  Co., 
147  Fed.  181,  77  C.  C.  A.  473,  where  amount  of  claim  undisputed,  but 
trustee  objected  thal^  if  it  was  for  tort  it  was  not  provable,  and  if  for 
damages  on  implied  contract  it  was  not  filable  until  damages  liquidated, 
it  was  allowable  as  liquidated  claim ;  In  re  Ellis,  143  Fed.  106,  74  C.  C.  A. 
297,  subcontractor  has  no  provable  claim  against  contractor,  entitling  him 
to  join  in  involuntary  proceedings,  for  work  for  which  contractor  has  not 
been  paid  under  contract  providing  that  contractor's  liability  shall  not 
accrue  till  payment  by  owner;  In  re  Pettingill,  137  Fed.  145,  146,  148, 
liability  of  bankrupt  on  guaranty  of  payment  by  corporation  of  certain 
, dividends  is  not  provable  debt;  Conklin  v.  United  States  Shipbuilding 
Co.,  136  Fed.  1008,  surety  on  bond  of  insolvent  corporation  who  has  not 
been  subjected  to  any  loss  or  required  to  pay  anything  thereon,  has  no 
claim  provable  against  corporation  in  insolvency  proceedings  merely  be- 
cause of  pendency  of  suit  on  bond ;  Schlessinger  v.  Schlessinger,  39  Colo. 
49,  8  L.  B.  A.  (N.  S.)  863,  88  Pac.  971,  obligation  of  husband  under  con- 
tract in  consideration  of  divorce  to  pay  specified  sum  per  month  until 
wife's  remarriage  is  not  discharged  by  his  subsequent  discharge  in  bank- 
ruptcy; Lemert  v.  Lemert,  72  Ohio  St.  367,  106  Am.  St.  Rep.  621,  74 
N.  E.  195,  discharge  in  bankruptcy  does  not  satisfy  decree  for  alimony 
rendered  in  divorce  proceclding. 

Discharge  in  bankruptcy  does  not  reliere  father  from  liability  under 
agreement  to  pay  diyorced  wife  certain  sum  yearly  for  support  of  minor 
children. 

Approved  in  Wetmore  v.  Markoe,  196  U.  S.  75,  76,  49  L.  Ed.  393,  394, 
25  Sup.  Ct.  172,  bankruptcy  discharge  does  not  bar  collection  of  arrears 
in  alimony  and  allowance  for  support  of  minor  children  due  under  divorce 
decree;  Johnson  v.  Latty,  210  Fed.  964,  holding  divorced  wife  under  de- 
cree of  divorce  may  recover  amounts  expended  for  necessaries  furnished 
to  minor  child  in  several  States. 

Obligation  arising  under  separation  agreement  as  affected  by  bank- 
ruptcy of  obligor.    Note,  Ann.  Gas.  1912B,  669. 
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Void,  invalid  or  unfounded  claim  as  subject  of  valid  compromise. 
Note,  26  L.  E.  A.  (N.  S.)  279,  298. 

190  U.  8.  35^-367,  47  Ii.  Ed.  1008,  23  8np.  Ot.  764,  BUOHAKAK  ▼.  PAT- 
TEBSON. 

Not  cited. 

190  U.  8.  368-379,  47  L.  Ed.  1099,  23  Sap.  Ot.  772,  BIiACETEATHEB  ▼. 
tJNITEI)  STATES. 

XTnlted  States,  as  guardian  of  Indians,  deals  witli  nation,  tribe,  or 
band,  and  does  not  enter  into  contracts,  either  express  or  implied,  compacts, 
or  treaties  with  IndiTidual  Indiana,  so  as  to  embrace,  within  purview  of 
such  contract  or  undertaking,  the  pexsonal  rights  of  individual  Indians. 

Approved  in  Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  484, 
55  L.  Ed.  554,  31  Sup.  Ct.  473,  construing  treaties  and  statutes  relating 
to  payment  of  annuities  to  Indian  tribe  and  holding  Iowa  Indians  resid- 
ing apart  from  tribe  were  paid  full  share  for  time  from  1867  to  1884; 
United  States  v.  Gardner,  189  Fed.  696,  under  act  of  1906  providing  for 
allotment  of  lands  of  Indian  reservation  in  Wisconsin  to  Indians  in  fee 
simple,  reservation,  prior  to  approval  of  allotments  by  Secretary  of  Inte- 
rior, remains  within  jurisdiction  of  Federal  court  as  to  crime  committed 
by  one  Indian  against  another  within  limits  of  reservation. 

190  V,  S.  370-406,  47  Ii.  Ed.  1103,  23  Sup.  Ct.  742,  TJNITED  STATES  T. 
MIOHiaAN. 

Where  by  its  bill  United  States  invokes  original  Jurisdiction  of  Su- 
preme Court  to  determine  controversy  between  it  and  State  of  Michigan* 
Supreme  Court  has  Jurisdiction  although  controversy  Is  not  literally  be- 
tween two  States,  the  United  States  being  party  on  one  side  and  State  on 
the  other. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  84,  61  L.  Ed.  969,  27  Sup.  Ct. 
655,  holding  Federal  Supreme  Court  has  jurisdiction  of  suit  by  one  State 
a^inst  another  to  restrain  State  and  corporation  organized  under  its 
laws  from  diverting  waters  of  Arkansas  River  for  irrigation  purposes  in 
Colorado  which  prevents  customary  flow  of  river  in  Kansas ;  Virginia  v. 
West  Virginia,  206  U.  S.  318, 319, 51 L.  Ed.  1079, 27  Sup.  Ct.  732,  holding 
Federal  Supreme  Court  has  jurisdiction  of  suit  between  States  for  ac- 
counting to  determine  liability,  if  any,  of  West  Virginia  and  amount  due 
for  part  of  public  debt  of  Virginia ;  South  Dakota  v.  North  Carolina.  192 
U.  S.  317,  318,  320,  48  L.  Ed.  460,  24  Sup.  Ct.  275,  276,  277,  holding 
Supreme  Court  has  original  jurisdiction  of  foreclosure  suit  by  South 
Dakota  as  donee  of  bonds  issued  by  North  Carolina  and  secured  by  rail- 
way mortgage. 

Act  of  1852  was  in  effect  grant  upon  condition  for  special  purpose; 
that  is,  in  trust  for  purposes  of  canal;  and  State  had  no  power  to  alien 
land  or  put  it  to  use  for  any  other  purpose. 
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Approved  in  Rio  Grande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47,  60 
L.  Ed.  138,  36  Sup.  Ct.  6,  holding  in  suit  to  quiet  title  in  fee  simple  to 
strip  of  land,  granted  under  Right  of  Way  Act  of  1875,  against  placer 
mining  elaim,  that  right  of  way  is  not  easement,  nor  fee  simple,  but 
limited  fee  subject  to  reverter  for  nonuse,  and  affirming  judgment  en- 
joining interference  with  railroad  right  of  way. 

Where  words  are  ambiguous,  legislative  grants  must  be  interpreted 
most  strongly  against  grantee  and  for  government,  and  are  not  to  be  ex- 
tended by  implication  in  favor  of  grantee  beyond  natural  and  obvious 
meaning  of  words  enqployed. 

Approved  in  McCarter  v.  Lehigh  Valley  R.  Co.,  78  N.  J.  Eq.  360,  79 
Atl.  99,  construing  Private  Laws  of  1871,  p.  444,  authorizing  canal  cor- 
poration, created  in  1824,  to  lease  canal  "perpetually"  or  for  shorter 
term,  to  authorize  lease  not  exceeding  term  fixed  for  existence  of  charter ; 
dissenting  opinion  in  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  401, 
94  Pac.  69,  majority  holding  grant  of  right  of  way  and  station  grounds 
under  act  of  1875  is  grant  of  limited  fee  subject  to  reversion  for  nonuse 
and  patentee  of  land  takes  subject  to  railroad's  rights. 

Defense  of  laches  is  not  ordinarily  available  against  the  government. 

Approved  in  McCarter  v.  Lehigh  Valley  R.  Co.,  78  N.  J.  Eq.  365,  79 
Atl.  101,  holding  defense  of  laches  is  not  available  in  suit  by  State  to 
establish  invalidity  of  grant  to  railroad  by  riparian  commissioners  under 
authority  of  Private  Laws  of  1869,  where  State  could  not  bring  suit  until 
so  authorized  by  Private  Laws  of  1907,  and  improvements  were  not  made 
by  railroad  in  reliance  upon  conveyance. 

Miscellaneous.  Cited  in  United  States  v.  Moody,  164  Fed.  272,  and 
United  States  v.  Chandler-Dunbar  Water  Power  Co.,  209  U.  S.  449,  62 
L.  Ed.  886,  28  Sup.  Ct.  579,  both  incidentally. 

190  XT.  S.  406-412,  47  L.  Ed,  1113,  23  8up.  Ot.  728,  CONLEY  V.  MATHIE- 
SON AT.KAT.T  WOBKa 

Summons  served  upon  agent  is  effective  only  where  corporation  is  doing 
business. 

Approved  in  Geer  v.  Mathieson  Alkali  Works,  190  U.  S.  432,  47  L.  Ed. 
1124,  23  Sup.  Ct.  809,  holding  service  on  resident  directors  of  foreign 
corporation  which  has  ceased  to  operate  within  State  is  insufficient  to  give 
court  jurisdiction  of  corporation;  Central  Grain  etc.  Exchange  v.  Board 
of  Trade,  125  Fed.  467,  60  C.  C.  A.  299,  holding  insufficient  setvice  on 
agent  in  Illinois  of  Delaware  corporation  not  shown  to  be  operating  in 
Illinois ;  St.  Louis  Cotton  Compress  Co.  v.  American  Cotton  Co.,  125  Fed. 
200,  201,  202,  60  C.  C.  A.  80,  holding  Supreme  Court  has  jurisdiction  to 
review  question  whether  summons  was  legally  served  on  defendant  in 
Circuit  Court. 

Service  of  summons  in  New  York  upon  resident  director  of  foreign 
corporation  not  doing  business  in  State  is  not  sufficient  to  give  court  Juris- 
diction. 
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Approved  in  Geer  v.  Mathieson  Alkali  Works,  190  U.  S.  432,  47  L.  Ed. 
1124,  23  Sup.  Ct.  807,  Kendall  v.  American  etc.  Loom  Co.,  198  TJ.  S.  483, 
49  L.  Ed.  1135,  25  Sup.  Ct.  768,  Johnson  v.  Computing  Scale  Co.,  139  Fed. 
340,  and  Martin  v.  New  Trinidad  Lake  Asphalt  Co.,  130  Fed.  394,  all  fol- 
lowing rule ;  Riverside  etc.  Cotton  Mills  v.  Menef ee,  237  U.  S.  192, 195,  69 
L.  Ed.  911,  913,  35  Sup.  Ct.  579,  service  of  summons,  in  action  for  personal 
injuries,  upon  resident  director  of  foreign  corporation  not  transacting 
business  in  State,  is  insufficient;  St.  Louis  Southwestern  Ry.  Co.  v.  Alex- 
ander, 227  U.  S.  226,  Ann.  Oaa.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245, 
holding  service  of  process  upon  resident  director  of  foreign  carrier  trans* 
acting  business  within  State  is  sufficient;  Mechanical  Appliance  Co.  v. 
Castleman,  215  U.  S.  442,  54  L.  Ed.  276,  30  Sup.  Ct.  125,  holding  return 
of  sheriff  in  State  court  was  not  conclusive,  and  service  of  process  upon 
person  not  agent  of  foreign  corporation  which  was  not  transacting 
business  within  State  was  insufficient;  Commercial  Mut.  Accident 
Co.  V.  Davis,  213  U.  S.  255,  58  L.  Ed.  787,  29  Sup.  Ct.  445,  holding 
service  of  process  upon  doctor  sent  by  foreign  insurance  company 
to  investigate  loss  and  adjust  same,  is  sufficient;  Peterson  v.  Chi* 
cago  etc.  R.  R.  Co.,  205  U.  S.  390,  391,  394,  61  L.  Ed.  861,  852,  853, 
27  Sup.  Ct.  513,  holding  service  of  process  upon  agents  of  domestic 
carrier  in  action  for  death  against  foreign  railroad  controlling  its  capital 
stock  was  not  service  upon  agents  of  company  transacting  business  in 
State  in  such  sense  as  to  give  court  jurisdiction;  Remington  v.  Central 
Pac.  R.  R.  Co.,  198  U.  S.  100,  49  L.  Ed.  968,  25  Sup.  Ct.  577,  service  on 
director  casually  in  State  does  not  confer  jurisdiction  where  corporation 
is  doing  no  business  and  has  no  property  in  State;  Frontier  S.  S.  Co.  v. 
Franklin  S.  S.  Co.,  233  Fed.  129,  holding  foreign  corporation  owning 
vessels  transporting  merchandise  on  Great  Lakes  is  doing  business  in 
New  York,  where  vessels  docked  at  port  within  State,  crews  were  hired, 
freights  collected,  and  vessels  fitted  out,  although  no  vessels  were  in  port 
at  time  of  service  of  process,  and  denying  motion  to  quash  service; 
Smithson  v.  Roneo,  231  Fed.  352,  service  of  process  upon  managing 
director  of  English  corporation  in  United  States  upon  pleasure  trip  and 
making  preliminary  negotiations  for  contracts  in  New  York,  is  insuffi- 
cient to  give  court  jurisdiction  of  cause  of  action  arising  previously  in 
connection  with  transactions  in  England ;  Ostrander  v.  Deerfield  Lumber 
Co.,  206  Fed.  541,  542,  service  of  summons  on  president  of  foreign  cor- 
poration temporarily  in  State  on  his  own  business  does  not  give  Federal 
court  jurisdiction  in  personal  action  against  corporation  not  transacting 
business  within  State;  Noel  Const.  Co.  v.  George  W.  Smith  &  Co.,  193 
Fed.  495,  service  of  summons  on  vice-president  of  foreign  corporation 
within  State  to  effect  settlement  of  controversy  arising  over  building 
contract  with  domestic  corporation  is  insufficient  to  give  Federal  court 
jurisdiction  of  action  for  breach  of  contract;  Peper  Automobile  Co.  v. 
American  Motor  Car  Sales  Co.,  180  Fed.  247,  248,  holding,  that  questions 
of  whether  foreign  corporation  was  doing  business  in  State  and  whether 
person  served  was  its  representative  are  not  such  issues  of  fact  as  entitle 
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plaintiff  to  jury  .trial,  but  are  questions  for  determination  of  court,  and 
sustaining  motion  to  quash  service;  Lawrence  v.  Southern  Pac.  Co.,  180 
Eed.  827,  829,  holding  corporation  is  indispensable  party  to  stockholder's 
suit  to  recover  interest  in  corporation's  property  illegally  sold,  and  where 
such  party  cannot  be  served  in  manner  to  give  Federal  court  jurisdic- 
tion, cause  cannot  be  remanded  to  State  court  but  must  be  dismissed, 
although  dismissal  deprives  plaintiff  of  rights  since  cause  is  removable 
wherever  brought  and  then  subject  to  dismissal  for  same  reason ;  William 
Grace  Co.  v.  Henry  Martin  Brick  etc.  Mfg.  Co.,  174  Fed.  133,  98  C.  C.  A. 
167,  service  of  process,  in  action  against  foreign  corporation,  upon  travel- 
ing salesman  required  to  submit  orders  to  company  for  approval  is  in- 
sufficient under  Hurd's  Rev.  Stats.  ID.  1908,  c.  32,  §26;  Courtney  v. 
Pradt,  160  Fed.  570,  672,  87  C.  C.  A.  463,  holding  foreign  executor  is  not 
suable  in  Kentucky  for  testator's  debts,  where  he  has  not  removed  to 
State  nor  come  into  State  temporarily;  Wange  v.  Public  Ser.  Ry.  Co., 
159  Fed.  190,  quashing  service  of  summons  on  foreign  corporation  not 
made  within  district  of  suit;  Goepfert  v.  Compagnie  Generale  Trans- 
atlantique,  156  Fed.  200,  holding  foreign  corporation  operating  steamship 
line  and  maintaining  general  agent  at  New  York  does  not,  by  authorizing 
sale  of  tickets  by  agent  at  Philadelphia,  enga^  in  business  in  Pennsyl- 
vania in  sense  that  Federal  court  obtains  jurisdiction  by  service  of  process 
upon  local  agent ;  McGuire  v.  Great  Northern  Ry.  Co.,  155  Fed.  231,  232, 
service  upon  employee  of  foreign  railroad,  not  general  agent,  maintaining 
office  to  solicit  business  transacted  outside  of  State,  is  insufficient  to  give 
jurisdiction  under  Iowa  statute  or  rule  of  Federal  courts,  where  railroad 
does  not  own  or  operate  lines  within  State  and  cause  of  action  is  not 
connected  with  such  office  or  agency;  Wilkins  v.  Queen  City  Sav.  Bank 
etc.  Co.,  154  Fed.  173,  service  of  process  upon  officer  of  foreign  corpora- 
tion in  State  for  purpose  of  discussing  proposed  adjustment  of  single 
controversy  is  not  sufficient  to  give  Federal  court  jurisdiction;  Buffalo 
etc  Brick  Co.  v.  American  etc.  Maeh.  Co.,  141  Fed.  212,  State  court  ac- 
quires no  jurisdiction  over  foreign  corporation  not  doing  business  in  State 
by  service  of  officer  in  State  on  private  business;  Painter  v.  Colorado 
Springs  etc.  Ry.  Co.,  127  Mo.  App.  254,  104  S.  W.  1141,  where  foreign 
corporation  has  no  office  or  place  of  business  in  State,  service  of  process 
upon  agent  investig^ating  claim  for  damages  for  personal  injuries  is  not 
valid  under  Rev.  Stats.  1899,  §  570,  authorizing  service  of  process  upon 
agent  transacting  business  within  State ;  Bagdon  v.  Philadelphia  etc.  Iron 
Co.,  217  N.  Y.  438,  111  N.  E.  1077,  service  of  summons  upon  agent  desig- 
nated by  foreign  corporation  as  person  upon  whom  process  may  be  served 
as  required  by  section  15  of  General  Corporation  Law,  is  sufficient,' 
although  cause  of  action  is  not  related  to  business  transacted  in  State; 
Hochstein  v.  James  W.  Hill  Co.,  76  N.  H.  295,  82  Atl.  173,  personal  judg- 
ment against  New  Hampshire  corporation  obtained  by  default  in  New 
York  on  service  of  process  upon  managing  agent  in  State  on  pleasure 
trip,  not  upon  business  of  corporation,  is  void;  Grant  v.  Cananea  Consol. 
Copper  Co.,  189  N.  Y.  250,  82  N.  E.  193,  service  within  State  npnn  prosi- 
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dent  of  Mexican  corporation  is  valid,  where  such  president  is  also  presi- 
dent of  holding  corporation  organized  in  West  Virginia  and  having  main 
offices  within  State  for  management  of  business  of  Mexican  corporation ; 
Bristol  V.  Brent,  38  Utah,  64,  110  Pac.  359,  service  of  process  upon  rail- 
road's general  agent  transacting  business  to  amount  of  about  forty  thou- 
sand dollars  a  year  in  State  is  valid  under  Comp.  Laws  1907,  §  2948 ; 
Fond  du  Lac  Cheese  etc.  Co.  v.  Henningsen  Produce  Co.,  141  Wis.  72, 123 
N.  W.  641,  service  upon  secretary  and  manager  of  foreign  corporation 
within  State  to  settle  claim  is  sufficient  to  confer  jurisdiction  in  action 
against  corporation ;  dissenting  opinion  in  Menef ee  v.  Riverside  etc.  Cot- 
ton Mills,  161  N.  C.  168,  169,  76  S.  E.  743,  744,  majority  holding,  under 
Revisal  1905,  §  440,  service  on  resident  director  of  foreign  corporation 
having  no  property  and  not  transacting  business  therein,  confers  juris- 
diction on  State  court,  where  plaintiff  resides  in  State. 

Distinguished  in  Pennsylvania  etc.  Ins.  Co.  v,  Meyer,  197  U.  S.  418,  49 
L.  Ed.  816,  25  Sup.  Ct.  483,  service  on  resident  director  of  foreign  insur- 
ance company,  under  New  Yoiic  law  is  valid  if  company  doing  business 
in  State ;  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102, 134  C.  C.  A. 
536,  holding  execution  and  delivery  of  surety  bond  for  faithful  perform- 
ance of  contract  in  Colorado  was  transaction  of  business  in  Colorado,  and 
foreign  surety  company,  may  not,  when  sued  on  bond,  deny  authority 
to  transact  business  in  Colorado,  and  service  of  process  upon  commis- 
sioner of  insurance  was  sufficient  to  give  trial  court  jurisdiction;  New 
Haven  Pulp  &  Board  Co.  v.  Downington  Mfg.  Co.,  130  Fed.  608,  where 
agent  of  foreign  corporation  was  in  State  on  business  connected  with 
corporation  when  served  with  summons  in  action  in  Federal  court  in 
such  State  arising  out  of  such  business,  service  was  good ;  Groel  v.  United 
Elec.  Co.,  69  N.  J.  Eq.  422,  60  Atl.  831,  upholding  service  on  designated 
agent  of  foreign  corporation,  whether  or  not  company  doing  business  in 
State  at  time  of  service ;  Menef  ee  v.  Riverside  etc.  Cotton  Mills,  161  N.  C. 
166,  168,  76  S.  E.  743,  under  Revisal  1905,  §  440,  service  on  resident 
director  of  foreign  corporation  having  no  property  within  State  and  not 
transacting  business  therein,  confers  jurisdiction  upon  State  court,  where 
plaintiff  resides  in  State. 

Service  on  corporation  not  doing  business  in  State,  as  basis  of  per- 
sonal judgment.    Note,  8  L.  R.  A.  (N.  S.)  538. 

Fact  that  domestic  corporation  lield  entire  capital  stock  of  foreign  cor- 
poration and  that  operations  within  State  were  carried  on  by  same  man- 
agement as  before  conveyance  of  property  to  foreign  corporation  is  not 
material;  new  corporation  is  separate  legal  entity  for  purposes  of  legal  pro- 
ceedings whatever  may  have  been  motlTes  of  its. creation. 

Approved  in  United  States  v.  Lehigh  Valley  R.  Co.,  176  Fed.  1017,  and 
United  States  v.  Delaware  &  Hudson  Co.,  213  U.  S.  413,  53  L.  Ed.  851,  29 
Sup.  Ct.  527,  both  holding  commodities  clause  of  Hepburn  Act  of  1906 
does  not  prohibit  carrying  of  commodities  owned  by  corporation  of  which 
railroad  is  shareholder ;  United  States  v.  Reading  Co.,  226  Fed.  274,  where 
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iron  company  is  incorporated  as  subsidiary  to  railroad  company  to  operate 
coal  properties  of  railroad  and  after  reorganization  in  1896  capital  stock 
of  both  companies  is  issued  to  holding  corporation,  railroad  charging 
coal  company  without  discrimination  for  transportation  of  coal  and 
paying  for  coal  used,  is  not  mining  coal  transported  in  violation  of  com- 
modities clause  of  Hepburn  Act  of  1906 ;  United  States  v.  Delaware  etc. 
R.  Co.,  213  Fed.  262,  holding  interest  of  carrier  in  coal  mined  on  lands 
owned  by  it  ceases  when  coal  is  sold  and  delivered  at  breakers  to  sepa- 
rate corporation  and  railroad  is  not  prohibited  by  commodities  clause  of 
Hepburn  Act  of  1906  from  canning  coal  from  mines;  State  ex  rel. 
Attorney  General  v.  International  Harvester  Co.,  81  Kan.  615,  106  Pac. 
1055,  holding  in  action  against  corporation  for  violation  of  State  anti- 
trust laws  that  New  Jersey  corporation  holding  all  capital  stock  of  de- 
fendant corporation  except  nine  shares,  is  separate  entity,  and  court  has 
no  jurisdiction  over  it;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow, 
203  Mass.  192,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  207,  holding  promoters 
of  corporation  stood  in  fiduciary  relation  to  corporation  and  wore  liable 
to  corporation  for  secret  profits  made  from  wrongful  sale  of  property. 

Fact  that  State  court  has  Jurlsdlctloii  under  provlsiona  of  State  civil 
code  of  procedure  does  not  necessarily  give  Federal  dzeuit  Jurisdiction; 
whatever  effect  constructive  service  may  be  allowed  In  courts  of  same  gov- 
ernment, It  cannot  be  recognized  as  valid  by  courts  of  another  government, 
and  filing  of  removal  petition  does  not  waive  defects  in  service  of  summons. 

Approved  in  Phelps  v.  Connecticut  Co.,  188  Fed.  766,  service  of  sum- 
mons in  New  York,  in  action  against  Connecticut  corporation,  upon 
secretary  in  State  upon  business  not  connected  with  corporation,  though 
sufficient  to  confer  jurisdiction  on  State  court,  is  insufficient  to  confer 
jurisdiction  on  Federal  court  upon  removal  of  cause ;  West  v.  Cincinnati 
etc.  Ry.  Co.,  170  Fed.  353,  354,  service  in  transitory  action  arising  in  an- 
other State,  on  commercial  agent  of  foreign  corporation  not  transacting 
business  in  State  except  to  solicit  freight  and  passenger  business,  is  in- 
sufficient to  confer  jurisdiction  upon  Federal  court,  although  sufficient 
in  State  court  under  Georgia  statute  and  decisions ;  Craig  v.  Welch  Motor 
Car  Co.,  165  Fed.  555,  service  of  summons  in  action  for  personal  in- 
juries in  New  York  upon  director  of  foreign  corp>oration  temporarily 
within  State  and  discussing  with  president  of  New  York  company  pend- 
ing negotiations  for  settlement,  is  insufficient  to  give  Federal  court  juris- 
diction; Lathrop-Shea-Henwood  Co.  v.  Interior  Const,  etc.  Co.,  150  Fed. 
670,  special  appearance  of  corporation  defendant  in  State  court  to  insist 
that  no  valid  service  made  upon  it  is  not  submission  to  jurisdiction; 
Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  639, 
647,  100  N.  E.  587,  590,  under  Bums'  Ann.  Stats.  1908,  §§  4085,  4086, 
requiring  foreign  corporation  to  designate  agent  to  accept  service  of 
process,  jurisdiction  obtained  by  such  service  cannot  be  defeated  by 
showing  withdrawal  of  agent's  authority  to  accept  service  unless  another 
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agent  was  thereafter  appointed ;  Paul  v.  Baltimore  etc.  R.  R.  Co.,  33  Ind. 
App.  168,  69  N.  E.  1028,  where  party  appeared  specially  in  State  court 
to  petition  for  removal  and  nothing  done  in  Federal  court  but  order 
transcript  filed,  appearance  in  Federal  court  is  not  general  appearance; 
Matthews  v.  Montreal  Mining  Co.,  183  Mich.  546,  150  N.  W.  129,  refus- 
ing to  recognize  foreign  judgment  against  domestic  corporation  not 
doing  business  in  State  in  which  judgment  was  obtained  and  service  was 
upon  agent  within  .State  for  personal  reasons ;  Wold  v.  J.  B.  Colt  Co., 
102  Minn.  389,  114  N.  W.  243,  holding  service  of  summons  upon  person 
not  in  fact  agent  of  foreign  corporation  but  engaged  in  selling  manufac- 
tured product  of  corporation  in  certain  counties  in  State,  is  insufficient. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
686. 

Soliciting  trade  as  doing  business  within  State.    Note,  23  L.  R.  A. 
(N.  S.)  834. 

Miscellaneous.  Cited  in  Courtney  ▼.  Pradt,  196  U.  S.  92,  49  L.  Ed. 
899,. 25  Sup.  Ct.  208,  where  cause  removed  to  Circuit  Court  on  grounds 
of  citizenship,  that  court  may  pass  on  all  questions  arising. 

190  XT.  a  412-427,  47  L.  Ed.  1116,  23  Sup.  Ot.  730,  WESTERN  UNION  TEU 
CO.  Y.  BaSSOUBI  EX  BEIi.  OOTTIJEB. 

Tax  nominally  upon  shares  of  capital  stock  of  company,  but  In  effect 
tax  upon  that  organization  on  account  of  property  owned  In  State,  valae 
of  whlcb  Is  determined  by  proportion  of  length  of  lines  In  State  to  entire 
length  of  lines  In  whole  country,  Is  not  forbidden  by  acceptance  Ivy  c<»n- 
pany  ot  rights  conferred  by  act  of  1866,  Bevlaed  Statutes,  sectioa  6263»  or 
commerce  clause  of  Constitution. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
366,  69  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911, 
imposing  upon  corporations  doing  business  in  State  annual  franchise  tax 
measured  by  its  property  within  State ;  Williams  ▼.  Talladega,  226  U.  S. 
414,  57  L.  Ed.  279,  33  Sup.  Ct.  116,  act  of  1866  authorizing  telegraph 
company  to  use  post  roads  does  not  prevent  State  or  municipality  from 
imposing  license  fee  for  privilege  of  transacting  business  within  State, 
and  tax  imposed  by  ordinance  of  Tallad^a  is  not  void  as  interference 
with  interstate  commerce,  but  is  void  as  tax  on  governmental  business; 
Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  598,  51  L.  Ed.  640,  27  Sup. 
Ct.  326,  upholding  Nebraska  statute  imposing  tax  upon  property  within 
State  of  interstate  railroad;  Atlantic  etc.  Tel.  Co.  v.  Philadelphia,  190 
U.  S.  163,  47  L,  Ed.  1000,  23  Sup.  Ct.  817,  holding  municipality  may  in 
addition  to  property  tax  impose  reasonable  license  fee  upon  interstate 
telegraph  company  to  pay  expense  of  police  supervision ;  Atlantic  &  Pa- 
cific Tel.  Co.  V.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct. 
818,  holding  interstate  telegraph  company  may  be  subjected  to  payment 
of  reasonable  license  fee  for  enforcement  of  local  governmental  super- 
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vision  over  its  lines ;  Postal  Telegraph  Co.  v.  Portland,  228  Fed.  265,  up- 
holding city  ordinance  imposing  license  tax  limited  to  local  business  upon 
interstate  tel^:raph  company  authorized  to  use  post  roads  by  act  of  Con- 
gress of  1866 ;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  124, 108  C.  C.  A. 
226,  refusing  to  enjoin  collection  of  tax  imposed  pursuant  to  Oklahoma 
statute  of  1908  upon  interstate  telegraph  company  deriving  franchise 
under  act  of  Congress  of  1866;  Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed. 
496,  enjoining  enforcement  of  passenger  and  freight  rates  establislied  by 
Oklahoma  Constitution  and  corporation  commission  as  burden  on  inter- 
state commerce;  Western  Union  Tel.  Co.  v.  Wright,  158  Fed.  1008,  refus- 
ing to  enjoin  collection  of  franchise  tax  imposed  by  statute  of  Georgia  of 
1907  upon  interstate  telegraph  company  obtaining  franchise  under  act  of 
Congress  of  1866 ;  Williams  v.  City  of  Talladega,  164  Ala.  642,  51  South. 
332,  upholding  ordinance  imposing  license  tax  upon  privilege  of  trans- 
acting intrastate  business  by  interstate  telegraph  company  accepting 
provisions  of  act  of  Congress  of  1866 ;  State  ex  rel.  Coleman  v.  Western 
Union  Tel.  Co.,  75  Kan.  653,  90  Pac.  315,  interstate  telegraph  company 
permitted  by  act  of  Congress  of  1866  to  construct  lines  over  post  roads 
of  United  States  may  be  ousted  from  intrastate  and  nongovernmental 
business  for  failure  to  comply  with  State  law  relating  to  foreign  cor- 
porations; State  V.  Western  Union  Tel.  Co.,  Ill  Minn.  32,  124  N.  W. 
383,  upholding  valuation  of  property  of  telegraph  company  and  allow- 
ing recovery  of  taxes;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  25, 
104  N.  W.  572,  Laws  1891,  p.  70,  as  amended  in  1901,  provide  for  taxa- 
tion of  tangible  and  intangible  property  of  tel^raph  companies  in  State 
as  system,  and  is  valid;  State  v.  Wiggins  Ferry  Co.,  208  Mo.  643,  648, 
649,  106  S.  W.  1011,  1013,  approving  method  of  valuation  and  allowing 
recovery  of  taxes  assessed  against  ferry  company  owning  and  operating 
three  thousand  seven  hundred  and  two  miles  of  railroad  under  Statute 
of  1899,  c.  149,  art.  8,  providing  for  taxation  of  railroads;  De  Roche- 
mont  y.  New  Tork  Cent.  etc.  R.,  75  N.  H.  162, 139  Am.  St.  Rep.  67S,  29 
L.  R.  A.  (N.  S.)  529,  71  Atl.  870,  provision  of  Rev.  Stats.,  §  5258,  author- 
izing railroad  to  carry  over  its  line  freight  and  property  on  their  way 
from  State  to  State  and  to  connect  with  roads  of  other  States  to  form 
continuous  line  does  not  forbid  attachment  of  car  of  foreign  railroad 
when  in  State  and  not  in  use;  West  Shore  R.  Co.  y.  State  Board  of 
Assessors,  82  N.  J.  L.  39,  81  Atl.  352,  holding  value  of  franchise  within 
State  of  interstate  railway  for  purposes  of  taxation  is  such  proportion 
to  total  franchise  value  as  mileage  in  State  bears  to  total  mileage;  In  re 
Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  631,  130  Pac.  567,  hold- 
ing State  is  not  precluded  from  taxing  property  in  State  of  interstate 
telegraph  company  by  fact  that  company  derived  rights  under  act  of 
Congress  of  1866;  dissenting  opinion  in  Western  Union  Tel.  Co.  ▼. 
Wright,  185  Fed.  260, 107  C.  C.  A.  356,  majority  holding  act  of  Georgia 
of  1902,  imposing  tax  upon  franchise  of  telegraph  company  conferred  by 
act  of  Congress  of  1866,  is  void. 


190  U.  S.  42&-437      NOTES  ON  U.  S.  REPORTS.  1408 

Distinguished  in  Western  Union  Tel  Co.  v.  Wright,  185  Fed.  254,  257, 
258,  259, 107  C.  C.  A.  356,  act  of  Georgia,  1902,  imposing  tax  upon  fran- 
chise of  telegraph  company  conferred  by  act  of  Congress  of  1866  is  void ; 
Western  Union  Tel.  Co.  v.  Lakin,  53  Wash.  329,  333,  17  Ann.  Oas.  718, 
101  Pac.  1095,  1097,  enjoining  collection  of  franchise  tax  levied  by 
county  against  corporation  of  New  York  authorized  by  act  of  Congress 
of  1866  to  construct  lines  over  post  roads. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
652. 

Proceedings  before  board  of  eaualizatlon  are  quasi  judicial,  and  bzder 
within  its  Jurisdiction,  not  void  <m  its  face,  cannot  be  resisted  in  action 
at  law  to  recover  taxes. 

Approved  in  Bassett  v.  Utah  Copper  Co.,  219  Fed.  814,  135  C.  C.  A. 
481,  holding  refusal  of  District  Court  to  charge  jury  that  corporation 
owning  mine  was  precluded  from  maintaining  action  to  recover  tax  be- 
cause of  its  failure  to  apply  to  board  of  equalization  for  correction  of 
assessment  as  required  by  Utah  statute  of  1907,  as  amended  in  1909,  is 
not  plain  error  reviewable  under  rule  11  in  absence  of  assignment  of 
error;  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  259,  107  C.  C.  A. 
356,  finding  of  State  board  of  arbitrators  in  assessing  franchise  tax 
against  interstate  telegraph  company  that  company  is  operating  lines 
within  State  under  franchise  conferred  by  act  of  Congress  of  1866,  and 
that  its  assessment  includes  value  of  such  franchise,  is  conclusive  as  to 
basis  of  assessment;  Western  Union. Tel.  Co.  v.  Wright,  166  Fed.  956, 
957,  holding  that  finding  of  State  board  of  arbitrators  in  assessing 
franchise  tax  against  interstate  telegraph  company  does  not  include 
value  of  franchise  conferred  by  act  of  Congress  of  1866  and  refusing 
to  enjoin  collection  of  tax;  Arizona  Copper  Co.  v.  State,  15  Ariz.  21, 
137  Pac.  422,  order  of  county  board  of  equalization,  approving  assessor's 
valuation  of  property,  cannot  be  collaterally  attacked  in  action  under 
Laws  of  1903,  No.  92,  against  taxpayer  for  taxes  so  assessed. 

Distinguished  in  Atchison  etc.  Ry.  Ca  v.  Board  of  Commissioners  of 
Douglas  County,  225  Fed.  979,  141  C.  C.  A.  100,  refusing  to  enjoin  col- 
lection of  taxes  levied  upon  railroad  in  Colorado,  in  which  State  action 
at  law  may  be  maintained  to  recover  illegal  taxes. 

190  17.  &  428-437,  47  Lu  Ed.  1122,  23  Sup.  €ft.  807,  GEBB  ▼.  MATHTBSOK 
ALKALI  WORKS. 

Service  of  summons  in  New  York  upon  director  of  foreign  eoiporatioii 
not  transacting  business  in  ttt^  State  Is  insofllcient. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 
226,  Ann.  Can.  1915B,  77,  67  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  foreign 
carrier  was  transacting  business  in  New  York  and  service  of  process 
upon  resident  director  in  New  York  was  sufficient;  Remington  v.  Cen- 
tral Pac.  R.  R.  Co.,  198  U.  S.  100,  49  L.  Ed.  968,  25  Sup.  Ct.  577,  service 
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on  director  casually  in  State  does  not  confer  jurisdiction  when  corpora- 
tion is  doing  no  business  and  has  no  property  in  State ;  St.  Louis  Cotton 
Compress  Co.  ▼.  American  Cotton  Co.,  125  Fed.  200,  201,  202,  60  C.  C.  A. 
80,  holding  Supreme  Court  on  appeal  has  jurisdictiou  to  review  ques- 
tion whether  sufficient  service  of  summons  was  made  in  Circuit  Court. 
Distinguished  in  Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  418, 
49  Ii.  Ed.  816,  25  Sup.  Ct.  483,  service  on  resident  director  of  foreign 
insurance  company  under  New  York  law  is  valid  if  company  doing  busi- 
ness in  State. 

Plaintiff  cannot  defeat  removal  by  Joining  as  nominal  defendants  resi- 
dent agents  of  corporation. 

Approved  in  Hyde  v.  Victoria  Land  Co.,  125  Fed.  973,  holding  in  suit 
to  set  aside  land  contracts,  register  of  deeds  of  county  is  not  necessary 
party,  and  plaintiff  cannot,  by  joining  him,  defeat  removal. 

Removal    of   cause    because    of    separable    controversy.    Note,    5 
L.  B.  A.  (N.  B.)  60,  85. 

In  suit  against  cozporatlon  to  set  aaide  ftaudnlent  conveyance  made 
by  it,  and  for  accounting  against  directors,  controversy  is  separable,  and 
directors  are  not  necessary  parties  in  suit  against  corporation  so  as  to  pre- 
vent removal  of  cause  to  Federal  court 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  658,  663,  68  C.  C.  A. 
288,  following  rule;  Hough  v.  Soci^t^  Electrique  Westinghouse  De 
Russie,  232  Fed.  636,  holding  obligations  of  corporation  for*  breach  of 
contract  and  of  liquidator  subsequently  appointed  are  several,  and  cause 
of  action  is  severable  and  removable  by  corporation ;  Bemheim  v.  Louis- 
ville Property  Co.,  221  Fed.  279,  holding  controversy  between  stock- 
holder of  property,  company  and  railroad  corporation  and  its  trustee 
controlling  election  of  directors  of  property  company  is  separable,  and 
as  diversity  of  citizenship  exists,  removable;  Texas  Co.  v.  Central  Fuel 
Oil  Co.,  194  Fed.  10,  114  C.  C.  A.  21,  agent  in  charge  of  Indian  affairs 
under  direction  of  Secretary  of  Interior  is  proper,  though  not  indispens- 
able party,  to  suit  to  determine  rights  under  leases  of  Indian  lands; 
Phelps  V.  Connecticut  Co.,  188  Fed.  766,  service  of  summons  in  New 
York,  in  action  against  Connecticut  corporation,  upon  secretary  in  State 
upon  business  not  connected  with  corporation,  although  sufficient  to 
confer  jurisdiction  upon  State  court,  is  insufficient  to  confer  jurisdic- 
tion upon  Federal  court  upon  removal  of  cause;  Lawrence  v.  Soathern 
Pac.  Co.,  180  Fed.  829,  holding  corporation  is  indispensable  party  to 
stockholder's  suit  to  recover  interest  in  property  illegally  sold,  and 
where  such  party  cannot  be  served  in  manner  to  give  Federal  court 
jurisdiction,  cause  cannot  be  remanded  to  State  court,  but  must  be  dis- 
missed, although  dismissal  deprives  plaintiff  of  rights  since  cause  is  re- 
movable wherever  brought  and  subject  to  dismissal  for  same  reason; 
Atchison  etc.  Ry.  Co.  v.  Phillips,  176  Fed.  666^  100  C.  C.  A.  215,  holding, 
XVIH— 89 
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in  action  for  wrongfal  death  by  widow,  that  parents  of  deceased  joined 
by  amendment  to  complaint  as  defendants  under  California  Civil  Code 
of  Procedure,  §  377,  requiring  all  heirs  to  be  made  parties,  were  merely 
formal  parties,  and  fact  that  they  were  citizens  of  same  State  as  plain- 
tiff does  not  defeat  jurisdiction  of  Federal  court;  Wallin  v.  Reagan, 
171  Fed.  763,  holding  tenant  at  will  is  not  necessary  party  in  suit  of 
ejectment  and  joinder  of  such  tenant,  citizen  of  same  State  as  plaintiff, 
does  not  prevent  removal  of  cause  to  Federal  court ;  Harding  v.  Stand- 
ard Oil  Co.,  170  Fed.  655,  where  removal  petition  alleges  parties  are 
citizens  of  different  States,  Federal  court  has  jurisdiction  to  allow 
amendment  to  show  plaintiff  is  resident  of  district  of  suit  where  indi- 
vidual defendants  were  merely  formal  parties;  Lawrence  v.  Southern 
Pac.  Co.,  165  Fed.  243,  holding  trustees,  resident  of  same  State  as  com- 
plainant, are  not  indispensable  parties  to  suit  to  recover  interest  in 
lands  so  as  to  prevent  removal  of  cause  to  Federal  court  by  real  parties 
in  interest;  Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  holding 
foreign  executor  is  not  suable  in  Kentucky  for  testator's  debts,  where 
he  has  not  removed  to  Kentucky  nor  come  into  State  temporarily; 
Rogers  v.  Penobscot  Min.  Co.,  164  Fed.  610,  83  C.  C.  A.  380,  holding  in 
suit  to  compel  sx)ecific  performance  of  contract  to  convey  titles  to  min- 
ing claims  to  mining  company  that  company  is  not  indispensable  party 
and  fact  that  it  is  citizen  of  same  State  as  complainant  does  not  pre- 
vent removal ;  North  Carolina  Min.  Co.  v.  Westf eldt,  151  Fed.  296,  hold- 
ing Federal  court  may  dismiss  suit  as  to  parties,  not  indispensable  to 
suit  to  quiet  title  to  land,  whose  joinder  would  oust  court  of  jurisdic- 
tion, where  it  has  jurisdiction  of  subject  matter  and  of  other  parties; 
Manufacturers'  Commercial  Co.  v.  Brown  Alaska  Co.,  148  Fed.  310,  ac- 
tion against  maker  and  indorsers  of  note  involves  separable  controversy ; 
Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  457,  applying  rule  in  suit  on  fidelity 
bond  where  surety  company  and  plaintiff's  employee  joined  as  defend- 
ants ;  Perkins  v.  Lake  Superior  etc.  Ry.  Co.,  140  Fed.  910,  condemnation 
proceedings  by  railroad  against  numerous  owners  under  State  statute 
providing  for  hearing  as  to  right  to  condemn  and  for  appraisal  of  par- 
cels from  which  appraisal  appeal  lies  triable  by  jury,  involves  no  sever- 
able controversy;  Cella  v.  Brown,  136  Fed.  442,  in  suit  to  avoid  railroad 
reorganization  scheme  of  B.  and  for  specific  performance  of  B.'s  con- 
tract to  convey  railroad  stock  and  to  compel  bank,  through  which  trans- 
action was  to  be  carried  not  to  deliver  stock;  neither  bank  nor  railroads 
can  remove;  Groel  v.  United  Elec.  Co.,  132  Fed.  254,  applying  rule  in 
equity  suit  by  stockholder  in  own  name  on  right  of  action  in  corpo- 
ration. 

Distinguished  in  Moloney  v.  Cressler,  210  Fed.  115,  126  C.  C.  A.  618, 
in  suit  for  specific  performance  of  contract  to  purchase  stock  placed  in 
escrow  with  partnership,  members  of  partnership  are  indispensable  par- 
ties and  cause  is  not  removable  where  some  members  are  citizens  of 
same  State  as  complainant;  Regis  v.  United  Drug  Co.,  180  Fed.  203,  205, 
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206,  207,  bill  to  restrain  infringement  of  trademark  brought  by  resident 
of  Massachusetts  against  New  Jersey  corporation  and  its  president,  who 
is  resident  of  Massachusetts,  alleging  wrongful  acts  were  directed  by 
president,  does  not  show  separable  controversy  and  is  not  removable. 

Nonresident's  right  t<f  sue  foreign  corporation.    Note,  70  L.  B.  A. 
535. 

190  V.  8.  437-451,  47  I*.  £d.  1126,  23  Sap.  Ot.  811,  8TANI£T  COUNTY 
COMMISSIONERS  v.  W.  N.  COLEB  ft  CO. 

General  rule  is  that  Federal  Supreme  Court  accepts  Interpretation  put 
upon  State  Constitution  and  statutes  by  State  court,  but  Federal  courts  may 
properly  claim  right  to  adopt  their  own  interpretation  where  rights  have 
accrued  under  particular  state  of  decisions  or  where  there  has  been  no  deci- 
sion by  State  tribunals,  although  different  interpretation  may  be  adopted 
by  State  courts  after  such  rights  have  accrued. 

Approved  in  Northwestern  Sav.  Bank  v.  Centreville  Station,  143  Fed. 
85,  74  C.  C.  A.  275,  following  rule ;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed. 
195,  66  W.  Va.  711,  102  C.  C.  A.  457,  and  Kuhn  v.  Fairmont  Coal  Co., 
215  U.  S.  359,  54  L.  £d.  234,  30  Sup.  Ct.  140,  both  holding  Federal  court 
is  not  bound  by  decision  of  State  court  rendered  after  deed  involved  in 
case  was  made  and  after  injury  was  sustained,  holding  there  was  no 
implied  reservation  in  deed  conveying  subsurface  coal  to  leave  enough 
coal  to  support  surface  in  its  original  position;  Qreat  Southern  etc. 
,  Hotel  Co.  V.  Jones,  193  U.  S.  545,  48  L.  Ed.  786,  24  Sup.  Ct.  576,  Fed- 
eral court  exercises  independent  judgment  as  to  validity  of  mechanic's 
lien  law,  notwithstanding  State  decisions  rendered  prior  to  suit  but 
after  contract;  Board  of  Commrs.  of  Hertford  County  v.  Tome,  153 
Fed.  86,  82  C.  C.  A.  215,  Federal  court  is  not  bound  by  State  decision 
that  statute  authorizing  railroad  aid  bonds  is  illegal  where  effect  of  de- 
cision is  to  impair  obligation  of  contract  between  township  and  bond- 
holders; Zeiger  v.  Pennsylvania  R.  R.  Co.,  151  Fed., 350,  351,  under  set- 
tled construction  of  Pennsylvania  statute  of  1851,  giving  right  of  action 
for  wrongful  death,  as  amended  in  1855,  giving  such  right  to  next  of 
kin,  such  right  of  action  is  not  conferred  on  nonresident  alien ;  Board  of 
Commrs.  of  Onslow  County  v.  Tollman,  145  Fed.  763,  764,  76  C.  C.  A. 
317  (affirming  Tolman  v.  Board  of  Commrs.  of  Onslow  Co.,  140  Fed.  91), 
where  county  railroad  aid  bonds  issued  after  election  under  State  stat- 
ute, and  county  paid  interest  thereon  for  several  years,  after  State 
Supreme  Court  had  upheld  act,  are  valid  in  hands  of  bona  fide  pur- 
chaser; Board  of  Commrs.  v.  Travelers'  Ins.  Co.,  128  Fed.  823,  63 
C.  C.  A.  467,  holding  county  bonds  valid  when  issued  cannot  be  invali- 
dated in  hands  of  bona  fide  holder  by  reversal  of  State  decisions;  Seda- 
lia  V.  Donohue,  190  Mo.  419,  89  S.  W.  390,  where  city  court  decided  that 
tax  bill  for  street  improvements  issued  by  clerk  pursuant  to  resolution 
of  council  was  valid,  tax  bills  subsequently  issued  in  reliance  on  such 
decision  are  not  contracts  impaired  by  subsequent  Supreme  Couii;  deci- 
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sion  holding  them  void;  dissenting  opinion  in  Lankford  v.  Platte  Iron 
Wks.  Co.,  235  U.  S.  478,  59  L.  Ed.  822,  36  Sup.  Ct.  173,  majority  hold- 
ing that  where  State  courts  of  Oklahoma  have  held  that  statute  creating 
State  hanking  board  gave  State  title  to  depositors'  guaranty  fund,  fact 
that  fund  is  to  be  used  to  satisfy  claims  of  beneficiaries  does  not  take 
its  administration  from  State  officers  or  subject  them  to  judicial  con- 
trol; dissenting  opinion  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197 
U.  S.  574,  49  L.  Ed.  879,  25  Sup.  Ct.  622,  majority  holding  owner  of 
realty  abutting  o^  street  who  acquired  title  from  grantor  to  city  in  trust 
for  street,  when  State  courts  had  decided  that  one  so  situated  had  ease- 
ment of  right  and  access,  is  protected  from  change  of  railroad  to  ele- 
vated road  at  subsequent  command  of  State. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Oas.  1212,  1218. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  409. 

Presumption  that  local  officers,  charged  with  duty  of  ascertaining  con- 
ditions upon  which  county  bonds  may  be  issued,  hare  exercised  that  duty 
accompanies  and  guarantees  bonds  in  every  financial  market. 

Approved  in  County  of  Presidio  v.  Noel-Young  Bond  etc.  Co.,  212 
U.  S.  70,  53  L.  Ed.  407,  29  Sup.  Ct.  237,  holding  county  is  estopped  by 
recitals  in  bonds  to  deny,  as  against  legal  holder,  that  bonds  were  issued 
in  conformity  with  statute ;  Town  of  Aurora  v.  Gates,  208  Fed.  105,  108, 
L.  R.  A.  1915A,  910,  125  C.  C.  A.  329,  recital  and  certificate  signed  by 
mayor  that  bonds  were  issued  in  regular  and  due  form  as  required  by 
law  estops  town  from  defeating  bonds  in  hands  of  innocent  purchaser; 
Hayden  v.  Town  of  Aurora,  57  Colo.  397,  400,  142  Pac.  186,  187,  holding 
municipality  was  estopped  by  recitals  in  ordinance  and  bonds  to  attack 
bonds  in  hands  of  innocent  purchasers  on  ground  that  ordinance  was 
not  published  as  required  by  law. 

Distinguished  in  Burlingham  v.  City  of  New  Bern,  213  Fed.  1019,  hold- 
ing provisions  of  North  Carolina  Code  of  1883,  §  1996,  and  Revisal  1905, 
§  2558,  authorizing  counties  to  subscribe  for  stock  of  railroad  when 
necessary  to  aid  in  completion  or  construction  of  road,  does  not  authorize 
cities  to  issue  bonds  in  payment  of  railroad  stock. 

Recitals  in  county  bonds  that  they  were  issued  under  authority  of 
North  Carolina  Code,  sections  1996-1999,  to  pay  subscription  for  railroad 
stock,  entitles  bona  fide  purchasers  to  assume  that  condition  of  railroad  as  to 
construction  and  the  "interest",  of  the  county  therein,  were  such  as  hy  sec- 
tion 1996,  were  required  to  exist  before  power  to  issue  soch  bonds  could  be 
exercised. 

Approved  in  Northwestern  Sav.  Bank  v.  CentreviUe  Station,  143  Fed. 
85,  74  C.  C.  A,  275,  applying  rule  where  town  bonds  recited  issuance 
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under  State  statute  authorizing  towns  to  borrow  money  for  roads,  and 
that  supervisors  acted  under  direction  of  highway  commissioner  to  bor- 
row money  to  build  roads  pursuant  to  town  election. 

Distinguished  in  Graves  v.  Commissioners  of  Moore  Co.,  135  N.  C.  52, 
54,  57,  47  S.  E.  135,  136,  137,  determining  rights  of  bona  fide  holders  of 
county  aid  bonds  issued  under  void  statute. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1916A,  960. 

Oonnty  is  in  many  ways  distinct  legal  entity  from  its  citisens,  but  it 
is  created  for  tbelr  benefit,  and  its  duties  and  powers  are  conf exied  to  be 
exercised  for  their  welfare. 

Approved  in  Eaton  v.  Shiawassee  County,  218  Fed.  591,  134  C.  C.  A. 
316,  where  voters  authorized  county  board  to  borrow  specified  sum  and 
issue  bonds  to  build  courthouse,  but  refused  to  authorize  further  loan, 
lender  could  not  recover. 

Conclusiveness  of  enrolled  bill.    Note,  40  L.  R.  A.  (N.  S.)  11,  19,  21. 
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Riparian  ri^ts  are  governed  by  local  law. 
Approved  in  Whitaker  v.  McBride,  197  U.  S.  512,  49  L.  Ed.  860,  25 
Sup.  Ct.  530,  local  rule  that  riparian  owner  owns  to  center  of  channel 
inures  to  patentee  as  against  one  seeking  to  homestead  unsurveyed  island 
in  river. 

Local  law  of  Indiana  and  common  law,  aa  to  eifect  of  conveyance  of 
land  bordering  on  non-navigable  water,  is  same. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  93,  51  L.  Ed.  97S,  27  Sup. 
Ct.  655,  holding  in  suit  by  Kansas  to  enjoin  diversion  of  waters  of 
Arkansas  River  for  irrigation  in  Colorado  that  Congress  has  no  power  to 
control  flow  of  water  within  State  except  to  preserve  or  improve  navi- 
gability of  stream  and  cannot  determine  whether  common-law  rule  of 
riparian  rights  recognized  in  one  State  or  doctrine  of  appropriation 
recognized  .by  other  shall  apply;  Foss  v.  Johnstone,  158  Cal.  127,  110 
Pac.  298,  patent  by  Federid  government  to  land  bordering  on  non- 
navigable  pond  conveys  land  to  center  of  pond  under  California  Civil 
Code,  §  830 ;  Inhabitants  of  Lynfield  v.  Inhabitants  of  Peabody,  219  Mass. 
329, 106  N.  E.  980,  under  common  law  prior  to  declaration  of  common  law 
by  colonial  ordinance  of  1641-1647,  natural  ponds  might  by  grant  be 
made  subject  of  private  property,  and  grant  of  land  including  pond  in 
1635  conveys  pond,  but  grantee  cannot  fill  pond  or  divert  waters  thereof 
to  injury  of  riparian  owners  on  stream  forming  its  outlet. 

By  local  law  of  Indiana,  submerged  land  passed  with  upland. 
Approved  in  dissenting  opinion  in  Hardin  v,  Shedd,  190  U.  S.  522,  47 
L.  Ed.  1169,  23  Sup.  Ct.  686,  majority  holding  patentee's  title  to  sub- 
merged land  bounding  his  grant  is  determined  by  local  law. 
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Making  of  meander  line  has  no  certain  signiUcance,  and  does  not  necea- 
aarlly  import  tbat  tract  on  otlier  side  of  it  is  not  Burreyed  or  will  not  pass 
by  conveyance  of  upland  akown  by  plat  to  border  on  lake.  It  is  not  always 
a  boundary. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637,  holding 
patent  to  State  under  swamp-land  grant  ofl860  for  whole  of  township 
did  not  convey  unsurveyed  lands  erroneously  designated  as  lakes  and 
separated  from  surveyed  land  by  meander  lines ;  Chapman  &  Dewey  Lum- 
ber Co.  V.  Board  of  Directors,  100  Ark.  104,  139  S.  W.  628,  patent  for 
township  in  Arkansas,  including  unsurveyed  land  meandered  as  sunk 
lands  and  described  as  low,  wet  lands,  passed  title  of  entire  township  to 
State  as  swamp-lands ;  Gary  Land  Co.  v.  Griesel,  179  Ind.  209,  210>  100 
N.  E.  675,  holding  patent  to  lot  containing  specified  acreage,  more  or  less, 
passed  title  to  small  tract  of  marsh-land  within  extended  east  and  west 
boundaries,  although  it  was  not  within  specified  acreage. 

Distinguished  in  Gauthier  v.  Morrison,  232  U.  S.  459,  68  L.  Ed.  684, 
34  Sup.  Ct.  384,  agricultural  land  left  unsurveyed  by  surveyor's  meander- 
ing it  as  lake,  is  open  to  entry  under  Homestead  Act,  and  person  forcing 
entrjonan  to  withdraw  wrongfully  invades  his  possessory  right;  Little  v. 
Williams,  88  Ark.  53,  113  S.  W.  345,  holding  in  suit  to  quiet  title  that 
''township"  as  used  in  stipulation,  providing  that  all  surveyed  lands  in 
vicinity  were  in  1850  swamp-lands  and  passed  to  State,  is  limited  to 
townships  as  surveyed  and  conveyance  of  township  ''according  to  plat  of 
survey''  did  not  include  unsurveyed  land  erroneously  meandered  as  lake. 

Decisions  of  Federal  Supreme  Court  that  riparian  owner  of  land  bor- 
dering on  same  non-navigable  lake  on  other  side  of  State  line  takes  to 
center  of  lake,  acted  upon  for  twelve  year%  during  which  time  many  titles 
have  passed  on  faith  of  those  decisions,  become  rule  of  property. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637,  rule  of 
property  established  by  decision  in  Arkansas  that  riparian  owner  on  non- 
navigable  lake  owns  to  center  of  lake  is  binding  on  Federal  courts. 

*  Federal  Supreme  Oonrt  will  not  undertake  to  revise  findings  of  State 
courts  that  statute  of  limitations  had  not  run. 

Approved  in  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S.  45,  51  L.  Ed. 
966,  27  Sup.  Ct.  679,  dismissing  writ  of  error  to  review  decision  of  State 
court  dismissing  bill  to  remove  cloud  on  title  to  lands  under  water. 

No  right  of  State  attached  to  lake-bed  land  under  Swamp-land  Act 
(dissenting  opinion). 

Approved  in  dissenting  opinion  in  Hardin  v.  Shedd,  190  U.  S.  523,  47 
L.  Ed.  1159,  23  Sup.  Ct.  687,  majority  holding  title  of  patentee  to  sub- 
merged lands  bounding  grant  is  determined  by  local  law. 

Miscellaneous.    Cited  in  State  v.  Jones,  143  Iowa,  405, 122  N.  W.  243, 

incidentally. 
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190  XJ.  &  608-524,  47  I*.  ScL  1166,  23  Sap.  Ot.  685,  HABDIN  V.  SHEPD. 
Iiocal  law  goveniB  effect  of  grant  en  title  to  adjacent  Bubmerged  land. 
Approved  in  Harrison  v.  Pite,  148  Fed.  783,  78  C.  C.  A.  447,  following 
rule;  Whitaker  v.  McBride,  197  U.  S.  512,  49  L.  Ed.  860,  26  Sup.  Ct.  530, 
local  rule  that  riparian  owner  owns  to  center  of  channel  inures  to  pat- 
entee as  against  one  seeking  to  homestead  unsurveyed  island  in  river. 

United  States,  in  making  conveyances  of  land  on  non-navigable  lake, 
assumes  position  of  private  owner  subject  to  general  law  of  State. 

Approved  in  Producers  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  holding  patent  of  United  States  to  improved  land 
bordering  on  navigable  river,  specifying  exact  number  of  acres,  is  limited 
to  actual  traverse  lines,  and  does  not  confer  riparian  rights,  where  sur- 
vey was  made  at  request  of  occupant  to  whom  patent  was  issued;  Mar- 
shall Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  461,  57  L.  Ed.  302,  33  Sup.  Ct. 
168,  riparian  owners  in  Iowa  take  only  to  water's  edge  and  grants  of 
adjoining  land  by  United  States  convey  no  title  to  land  under  non- 
navigable  lake ;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  209 
U.  S.  451,  52  L.  Ed.  887,  28  Sup.  Ct.  579,  under  Michigan  law  patentee 
of  public  land  bordering  on  Sault  Sainte  Marie,  whether  strait  or  river, 
takes  to  center  of  stream,  including  small  unsurveyed  islands  between 
main  land  and  center  line ;  Whiteside  v.  Norton,  205  Fed.  12,  45  L.  B.  A. 
(N.  S.)  112,  123  C.  C.  A.  313,  where  main  channel  of  river  between  Wis- 
consin and  Minnesota  is  established  by  enabling  acts  and  island  forming 
south  of  main  channel  under  Wisconsin  law  belongs  to  owner  of  larger 
island,  dredging  of  new  channel  by  United  States  to  south  of  small 
island,  and  between  it  and  land  of  riparian  owner,  does  not  transfer 
island  to  riparian  owner  on  Minnesota  shore;  Empire  Water  etc.  Co. 
V.  Cascade  Town  Co.,  205  Fed.  127,  123  C.  C.  A.  355  (reversing  181 
Fed.  1016),  holding  patentee- of  land  in  Colorado,  appropriating  waters 
of  creek  in  canyon  for  summer  resort,  is  entitled  as  against  person 
seeking  to  divert  waters  for  manufacturing  purposes,  to  use  of  water 
sufficient  to  preserve  trees  and  vegetation  of  canyon  which  are  valuable 
part  of  its  property,  but  not  to  flow  of  water  necessary  to  preserve  scenic 
beauty  of  falls;  Iowa  v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477,  holding 
land  in  controversy  was  not  accretion  to  island  arising  in  Iowa  part  of 
Missouri  River,  but  accretion,  prior  to  avulsion  of  1877,  to  land  on  Iowa 
shore,  to  which  complainants  had  held  title  for  many  years  and  State, 
taking  no  action  until  1904,  is  estopped  from  asserting  title;  Snyder  v. 
Colorado  Gold  Dredging  Co.,  181  Fed.  69,  104  C.  C.  A.  136,  under  Colo- 
rado law,  patent  for  placer  claim  does  not  by  implication  carry  right  to 
unappropriated  waters  of  stream  bordering  or  traversing  claim,  and  pat- 
entee enlarging  ditch  to  increase  appropriation  by  means  of  trespass 
upon  lands  of  another  mine  owner  cannot  enjoin  such  owner  from  inter- 
fering with  his  water  rights;  Cascade  Town  Co.  v.  Empire  Water  etc. 
Co.,  181  Fed.  1016,  holding  patentee  of  public  land  in  Colorado  did  not 
take  riparian  rights^  but  lands  are  held  subject  to  Colorado  doctrine  of 
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appi-opriation,  and  appropriation  of  waters  of  creek  of  canon  for  sninmer 
resort  is  beneficial  use  which  entitles  owner  to  decree  enjoining  power 
company  from  impounding  waters  above  canon  to  generate  electricity; 
Deseret  Water  etc.  Co.  v.  State,  167  Cal.  160, 138  Pac.  987,  holding  Poli- 
tical Code,  §§  3408b-3408d,  relating  to  exchange  of  State  lands  in 
national  forest  reservation,  does  not  vest  title  of  State  in  United  States 
upon  listing  of  lands  by  State,  and  allowing  condemnation  of  State  lands 
within  national  forest  reservation  by  public  service  corporation;  Foss  v. 
Johnstone,  158  Cal.  127,  110  Pac.  298,  patent  by  Federal  government  to 
land  bordering  on  non-navigable  pond  conveys  land  to  center  of  pond 
under  California  Civil  Code,  §  830 ;  State  v.  Bayou  Johnson  Oyster  Co., 
130  La.  611,  58  South.  407,  State  acquired  title  to  soil  beneath  waters  of 
sounds,  bayons,  lakes,  bays  and  inlets  on  Gulf  of  Mexico  within  ebb  and 
flow  of  tide  upon  admission  to  Union,  and  Federal  government  did  not 
assume  to  grant  such  soil  under  acts  of  1849  and  1850,  relating  to  swamp 
and  overflowed  land;  State  v.  Korrer,  127  Minn.  70,  148  N.  W.  621, 
holding  riparian  owner  on  navigable  lake  is  entitled  to  take  ore  between 
high  and  low  water  mark,  but  State  is  entitled  to  injunction  to  restrain 
taking  of  ore  below  low-water  mark  and  from  filling  in  bed  of  lake ;  Bemot 
V.  Morrison,  81  Wash.  549,  552,  553,  Ann.  Gas.  1916D,  290, 143  Pac.  108, 
109,  holding  title  to  bed  of  unnavigable  lake  vested  \p.  patentees  of  bor- 
dering lands  and  neither  State  nor  United  States  has  title  thereto. 

Iaw  of  niinolB  is  settled  that  conveyances  of  vpland  bordering  on  non- 
navigable  lake  do  not  carry  adjoining  land  below  water  line. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637,  and 
Chapman  etc.  Lumber  Co.  v.  St.  Francis  Levee  Dist.,  232  U.  S.  197,  68 
L.  £d.  568,  34  Sup.  Ct.  297,  both  holding  patent  for  township  in  Arkansas 
according  to  official  plat  and  including  specified  acreage  does  not  include 
area  meandered  as  ''sunk  lands." 

Distinguished  in  Gauthier  v.  Morrison,  232  U.  S.  459,  58  L.  Ed.  684,  34 
Sup.  Ct.  384,  holding  agricultural  land  left  unsurveyed  by  surveyor 
meandering  it  as  lake  is  open  to  entry  under  Homestead  Act,  and  per- 
son forcing  withdrawal  of  entryman  wrongfully  invades  his  possessory 
right. 

When  land  Is  conveyed  by  United  States  bounded  on  non-navigable 
lake  belonging  to  It,  grounds  for  decision  must  be  quite  different  from  con- 
siderations affecting  conveyance  of  land  bounded  on  navigable  water. 

Approved  in  Scott  v.  Lattig,  227  U.  S.  243,  44  L.  R.  A.  (N.  S.)  107,  57 
L.  Ed.  497,  33  Sup.  Ct.  242,  island  in  navigable  stream  in  Idaho  omitted 
from  survey,  does  not  pass  to  State  and  purchaser  of  fractional  subdi- 
visions on  bank  does  not  acquire  title  as  against  patentee  under  home- 
stead law ;  Marshall  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  462,  57  L.  Ed. 
302,  33  Sup.  Ct.  168  (affirming  State  v.  Jones,  143  Iowa,  405,  122  N.  W. 
243),  holding  State  has  such  interest  in  non-navigable  lake  reserved  by 
Federal  government  as  will  support  action  to  restrain  persons  without 
title  from  draining  waters  therefrom;  United  States  v.  Mackey,  214  Fed. 
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144,  grant  of  land  by  United  States  to  Creek  Indians  by  act  of  1852  did 
not  convey  bed  of  navigable  Arkansas  River  between  high-water  marks, 
but  bed  of  such  river  was  held  in  trust  for  future  State,  and  allottee's 
right  88  riparian  owner  extends  only  to  high-water  mark;  State  ex  rel. 
Dawson  v.  Akers,  92  Kan.  184,  Ann.  Oaa.  1916B,  543, 140  Pao.-  643,  hold- 
ing Arkansas  River  is  navigable,  and  upholding  chapter  259,  Sess.  -Laws 
1913,  imposing  royalty  upon  taking  of  sand  therefrom  for  commercial 
purposes. 

Title  to  bed  of  non-navigable  lake.    Note,  Ann.  Oas.  1916D,  802, 
304. 

Common  law  and  local  law  of  Ulinois  with  regard  to  grants  bounded 
by  navigable  water  are  the  same. 

Approved  in  Kansas  v.  Colorado,  206  TJ.  S.  95,  51  L.  Ed.  974,  27  Sup. 
Ct.  655,  holding  in  suit  by  Kansas  to  enjoin  diversion  of  waters  of 
Arkansas  River  for  irrigation  in  Colorado  that  Congress  cannot  deter- 
mine whether  common-law  rule  of  riparian  rights  recognized  by  Kansas 
or  doctrine  of  appropriation  for  irrigation  purposes  recognized  by  Colo- 
rado shall  apply. 

Miscellaneous.  Cited  in  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S. 
45,  51  L.  £d.  956,  27  Sup.  Ct.  679,  dismissing  writ  of  error  to  review 
decision  of  State  court  dismissing  bill  to  remove  cloud  on  title  to  lands 
under  water. 

190  17.  &  524-632,  47  L.  Ed.  1159,  28  Sup.  Ot  704,  BBPtTBLIO  OF  COLUM- 
BIA ▼.  CAUCA  CO. 

Commission  constituted  as  result  of  diplomatic  discussion  between  sover- 
eign State  and  railroad,  under  statnte  of  such  State,  wliose  law  declares 
railroad  to  be  public  utility,  deals  with  matters  of  public  concern,  and 
majority  vote  should  govern. 

Approved  in  City  of  Omaha  v.  Omaha  Water  Co.,  218  U.  S.  193,  54 
L.  £d.  997,  30  Sup.^  Ct.  615^  (affirming  162  Fed.  228,  231,  15  Ann.  Oas. 
489,  98  C.  C.  A.  205),  holding  majority  of  appraisers  may  act  in  valua- 
tion of  water  system  to  be  purchased  by  city  pursuant  to  Nebraska  stat- 
ute of  1903,  requiring  municipal  ownership  of  water  supply  in  Omaha. 

Necessity  that  all  arbitrators,  appraisers  or  referees  join  in  award. 
Note,  15  Ann.  Oas.  510. 

Miscellaneous.  Cited  in  Ex  parte  The  Republic  of  Colombia,  195  U.  S. 
604,  49  L.  £d.  339,  25  Sup.  Ct.  107,  construing  decree  in  principal  case. 

190  XT.    S.    583-540,   47   Lu   Ed.    1165,   23   Sap.    Ot.   710,   BAIVBOLPH  ▼. 
8CBUOOS. 

(General  assignment  for  benefit  of  creditors,  made  within  four  montha 
ftom  filing  of  petition  in  bankruptcy,  is  void  as  against  trustee  in  bank- 
ruptcy, in  so  far  as  it  interferes  with  hia  administering  property  assigned. 
Approved  in  In  re  Farrell,  176  Fed,  512, 100  C.  C.  A.  63,  denying  sum- 
mary order  to  compel  assignee  to  turn  over  assets  to  trustee  in  bank- 
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raptey  where  no  steps  were  taken  to  have  assignor  declared  bankmpt  for 
more  than  six  months  after  filing  of  assignment  in  probate  conrt;  In  re 
Bnsh,  126  Fed.  878,  holding  assignment  invalidated  by  bankruptcy  pro- 
ceedings does  not  constitute  breach  of  covenant  not  to  assign  lease  with- 
out consent  of  lessor ;  Gill  v.  Farmers'  etc.  Bank,  189  Mo.  App.  404,  176 
S.  W.  1112,  special  deposit  in  bank  three  days  before  bankmptcy,  of 
all  assets  to  be  paid  pro  rata  to  creditors  including  bank,  is  in  effect 
general  assignment  and  void  against  trustee  in  bankruptcy;  Maroney  v. 
La  Barre,  77  N.  J.  L.  558,  70  Atl.  157,  statute  of  1895  for  relief  of  per- 
sons imprisoned  under  civil  process  who  are  willing  to  deliver  property 
toward  payment  of  debt  is  not  general  insolvency  law  and  is  not  sus- 
pended by  Federal  Bankruptcy  Act;  United  States  Brick  Co.  v.  Middle- 
town  Shale  Brick  Co.,  228  Pa.  88,  77  Atl.  397,  arguendo. 

Ctoneral  assignment  for  benefit  of  creditors  pennitted  by  State  law  can- 
not be  taken  to  have  been  prohibited  by  bftnkmptey  law  absoluMly  in  every 
event  whetber  proceedings  were  instituted  or  not;  but  deed  of  asslgument 
is  avoided  m  whole  by  trustee  in  bankruptcy  taking  possessioa  of  goods* 
and  claim  for  services  rendered  to  assignee  cannot  be  asserted  as  prefer- 
ence by  way  of  lien  under  deed,  but  compensation  for  services  beneficial 
to  estate  may  be  allowed. 

Approved  in  Hilliard  v.  Burlington  Shoe  Co.,  76  Vt.  60,  56  Atl.  284, 
following  rule;  Paine  v.  Archer,  233  Fed.  260, 147  C.  C.  A.  265,  where  re- 
ceiver is  appointed  by  State  court  to  conserve  bankrupt's  property,  claim 
for  compensation  is  entitled  to  priority  to  costs  and  expenses  of  adminis- 
tration in  bankruptcy  court;  In  re  Federal  Mail  &  Express  Co.,  233  Fed. 
695,  holding  general  assignment  is  act  of  bankruptcy  and  where  peti- 
tion in  bankruptcy  is  filed,  bankruptcy  court  may  appoint  receiver  and 
stay  assignee  pending  election  of  trustee  in  bankruptcy;  In  re  Louis 
Neuburger,  233  Fed.  702,  sale  of  property  by  assignee  under  general 
assignment,  after  adjudication  of  bankruptcy,  is  void ;  Bramble  v.  Brett, 
230  Fed.  388,  144  C.  C.  A.  527,  holding  assignee  having  preserved  prop- 
erty for  benefit  of  estate  under  assignment,  valid  while  he  was  acting 
under  it,  is  entitled  to  compensation  for  services  and  for  services  of  his 
attorney  out  of  proceeds  in  hands  of  trustee  in  bankruptcy;  In  re  Sobol, 
230  Fed.  653,  holding  assignee  is  responsible  for  acts  of  auctioneer  in 
summarily  selling  goods  of  bankrupt  to  pay  bill  for  his  expenses;  In  re 
Karp,  228  Fed.  800,  afl&rming  order  of  referee  in  bankruptcy  requiring 
assignee  to  pay  over  certain  sum  to  trustee  in  bankruptcy,  where  assignee 
continued  to  carry  on  business  of  bankrupt  after  filing  of  petition  in 
bankruptcy  and  did  not  show  what  part  of  loss  was  incurred  before  and 
what  part  after  filing  of  petition;  Courtney  v.  Fidelity  Trust  Co.,  219 
Fed.  63,  134  C.  C.  A.  595,  trustee  in  bankruptcy  may  enforce  lessor's 
lien  under  State  statute,  on  bankrupt's  personalty  on  leased  premises  for 
rent  during  year  after  filing  of  petition  in  bankruptcy;  Stellwagen  v. 
Clum,  218  Fed.  732,  736,  134  C.  C.  A.  408,  certifying  to  Supreme  Court 
question  whether  Bankruptcy  Act  suspends  section  6343^  Revised  Statutes 
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of  Ohio,  as  i{  stood  in  1910,  before  determining  whether  claimant  or 
trustee  was  entitled  to  proceeds  from  sale  of  lumber  by  bankrupt  lumber 
company;  Utz  ft  Dunn  Co.  v.  Regulator  Co.,  213  Fed.  317,  130  G.  C.  A. 
17,  creditors  assenting  to  general  assignment  of  debtor  and  assigning 
their  claims  to  assignee  who  sold  property  and  incurred  expense  upon 
faith  of  creditors'  assent,  are  estopped  to  join  in  petition  in  bankruptcy 
alleging  assignment  as  sole  act  of  bankruptcy;  Petition  of  Rouse,  208 
Fed.  883,  126  C.  C.  A.  90,  lien  of  mortgage  given  by  bankrupt,  voidable 
as  preference  nnder  section  60b  of  Bankruptcy  Act  of  1898,  as  amended 
in  1910,  section  11,  does  not  give  mortgagee  priority  over  prior  mort- 
gagee waiving  rights  and  filing  as  general  creditor,  although  nnder  State 
law  failure  to  record  prior  mortgage  gave  second  mortgage  priority; 
Buell  V.  Kanawha  Lumber  Corp.,  201  Fed.  768,  denying  petition  for  al- 
lowance of  fees  for  counsel  acting  for  stockholder  or  corporation  in  pro- 
curing appointment  of  receiver  and  order  authorizing  issuance  of 
receivers'  certificates  which  were  first  lien  on  property,  where  property 
is  insufficient  to  pay  receivers'  certificates;  In  re  Weedman  Stave  Co., 
199  Fed.  952,  denying  motion  of  receiver  of  State  court  asking  court  to 
set  aside  order  directing  receiver  to  surrender  property  to  bankruptcy 
court  and  holding  compensation  for  his  services  beneficial  to  estate  will 
be  allowed  when  presented  to  court;  In  re  Kellar,  192  Fed.  833,  113 
C.  C.  A.  154,  referee  properly  disapproved  of  selection  of  bankmpt's 
assignee  as  trustee  in  bankruptcy,  where  assignment  was  relied  upon  as 
act  of  bankruptcy  and  assignee's  account  and  claim  for  services  are  un- 
settled ;  In  re  Wentworth  Lunch  Co.,  189  Fed.  834,  allowing  expenses  of 
receiver  appointed  by  Federal  court  from  funds  in  his  hands,  although 
it  afterward  appears  corporation  was  not  subject  to  adjudication  as 
bankrupt;  In  re  Standard  Fuller's  Earth  Co.,  186  Fed.  582,  reversing 
order  of  referee  allowing  claim  for  compensation  of  receiver  in  State 
court  and  his  attorneys  as  fixed  by  State  court  and  remanding  cause  to 
referee  to  determine  amount  that  should  be  allowed  attorneys  for  pro- 
fessional services  in  bankruptcy  proceedings  and  to  determine  expenses 
of  receiver  in  State  court  in  preservation  of  assets  of  estate  turned  over 
to  bankrupt  court;  In  re  Jacobson,  181  Fed.  872,  where  debtor  owing 
more  than  four  thousand  dollars  makes  general  assig^nment  assented  to 
by  some  creditors  accepting  percentage  of  their  claims,  nonassenting 
creditors  are  not  deprived  of  right  to  avail  themselves  of  act  of  bank- 
ruptcy committed  by  making  assignment,  by  fact  that  assets  at  time  of 
filing  of  petition  are  less  than  one  thousand  dollars  as  required  by  sec- 
tion 4b  of  Bankruptcy  Act;  In  re  Stewart,  179  Fed.  227,  102  C.  C.  A. 
348,  holding  assignee  for  benefit  of  creditors  retaining  property  for 
several  years  after  filing  of  petition  in  bankruptcy  may  be  treated  as 
quasi-receiver  and  is  entitled  to  compensation  for  services  and  disburse- 
ments  benefiting  estate,  but  right  to  commissions  under  Ohio  statute, 
rather  than  under  Bankruptcy  Act,  is  not  matter  of  fixed  legal  right; 
In  re  Fish  Bios.  Wagon  Co.,  164  Fed.  556,  26  L.  R.  A.  (N.  S.)  438,  90 
C.  C.  A.  427,  holding  trustee  in  bankruptcy  may  enforce  rights  of  credi- 
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tors  to  property  held  by  bankrupt  tmder  unrecorded  contract  of  condi-- 
tional  sale,  where  assignee,  representing  creditors,  has  secured  specific 
right  in  property  by  deed  of  assignment  valid  under  Kansas  law;  In  re 
Hecoz,  164  Fed.  826,  90  C.  C.  A.  627,  holding  bankruptcy  court  may 
order  receiver  of  State  court,  appointed  within  four  months  of  filing  of 
petition  in  bankruptcy,  to  deliver  property  of  bankrupt  to  trustee  in 
bankruptcy;  Zeigler  v.  Zeigler  Co.,  84  Conn.  718,  SuppL,  ordering  re- 
ceiver of  State  court  to  pay  to  receiver  of  Federal  court  balance  of  funds 
in  his  hands  after  making  specified  allowances ;  Lyon  v.  Russell,  41  App. 
D.  C.  558,  559,  holding  appointment  of  receiver  for  insolvent  corporation 
was  act  of  bankruptcy,  but  by  failure  of  creditors  to  invoke  jurisdiction 
of  bankruptcy  court,  jurisdiction  of  State  court  became  fixed  and  not 
subject  to  interference;  I.  Trager  Co.  v.  Cavaroc  Co.,  123  La,  329,  48 
South.  952,  holding  State  court  may  determine  validity  of  lien  of  lesser 
upon  fund  in  hands  of  receiver  from  sale  of  movables  on  leased  premises, 
but  rights  of  other  claimants  must  be  relegated  to  bankruptcy  court; 
Cohen  v.  American  Surety  Co.,  192  N.  Y.  232,  233,  84  N.  E.  948,  holding 
trustee  in  bankruptcy  is  party  in  interest  within  Laws  877,  §  9,  and  may 
bring  action  on  bond  of  bankrupt's  assignee  for  benefit  of  creditors,  to 
secure  accounting  by  assignee;  In  re  Bombino,  44  Utah,  146,  148,  149, 
138  Pac.  1157,  1158,  holding  State  court  was  without  power  to  make 
allowances  to  accountant,  to  assignee,  and  for  attorney's  fees  after  bank- 
ruptcy proceedings  were  instituted ;  dissenting  opinion  in  Pelton  v.  Sher- 
idan, 74  Or.  187,  189, 144  Pao.  413,  414,  majority  holding  assignment  for 
benefit  of  creditors  under  State  insolvency  law  suspended  by  Bankruptcy 
Act  was  Yoid,  and  did  not  discharge  lien  of  attachment  levied  prior  to 
assignment;  In  re  P.  J.  Potter's  Sons,  143  Fed.  411,  arguendo. 

Distinguished  in  In  re  Rathman,  183  Fed.  923,  927,  106  C.  C.  A.  253, 
bankruptcy  court,  not  having  taken  possession  of  bankrupt's  property 
from  receiver  appointed  by  another  court  in  suit  to  enforce  mortgage 
lien,  did  not  by  mere  filing  of  petition  in  bankruptcy  and  adjudication, 
acquire  jurisdiction  to  determine  adverse  claim  to  mortgage  liens;  In  re 
Bennett,  153  Fed.  676,  686,  82  C.  C.  A.  531,  Kentucky  statute  of  1903, 
§  2487,  providing  for  materialman's  lien  on  property  of  manufacturing 
company  assigned  for  benefit  of  creditors,  gives  inchoate  lien  upon  prop- 
erty from  date  of  furnishing  materials,  and  on  bankruptcy  of  company 
such  lien  is  entitled  to  priority  over  claims  of  general  creditors. 

Services  of  yolmitaiy  assignee  may  be  allowed  only  so  far  as  benefiting 
estate. 

Approved  in  In  re  Byerly,  128  Fed.  638,  holding  where  attorney  for 
trustee  was  paid  one  hundred  and  twenty-five  dollars  for  services  and 
twenty-one  dollars  and  seventy-five  cents  for  expenses  as  attorney  for 
assignee  in  estate  worth  five  thousand  five  hundred  dollars,  referee 
rightly  refused  more;  In  re  M.  Zier  &  Co.,  127  Fed.  402,  holding  attor- 
ney conducting  suit  against  insolvent  corporation,  dispossessing  Federal 
receiver  and  in  every  way  obstructing  banki-uptcy  proceedings,  cannot 
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recover  for  services  from  estate;  In  re  Levitt,  126  Fed.  890,  holding 
claim  of  assignee  for  services  rendered  in  attempting  to  collect  insat- 
ance  claims  constituted  equitable  claim  and  not  a  debt  barred  by  delay 
of  one  year  in  presenting;  In  re  Blue  Ridge  Packing  Co.,  125  Fed.  622, 
holding  referee  is  not  disqualified  to  act  because  of  part  taken  in  obtain* 
ing  assignment  to  himself  for  benefit  of  creditors ;  In  re  Chase,  124  Fed. 
760,  59  C.  C.  A.  629,  holding  assignee  in  fair  assignment  for  creditors 
.  made  without  any  attempt  to  defraud  is  entitled  to  recover  for  disburse- 
ments and  services  for  benefit  of  estate. 

Claim  against  assignee  for  senrlces  rendered  in  resisting  adjudication 
of  involuntary  bankruptcy  against  assignor  ii  not  allowable  as  preferential 

Approved  in  In  re  Stewart,  179  Fed.  228,  102  C.  C.  A.  348,  holding 
assignee  for  benefit  of  creditors  on  accounting  after  assignor  is  adjudi- 
cated bankrupt  is  not  entitled  to  allowance  from  funds  in  his  hands  for 
expenses  incurred  in  resisting  adjudication. 

Distinguished  in  Pratt  v.  Bothe,  130  Fed.  675,  66  C.  C.  A.  48,  claims 
for  attorney's  fees  in  resisting  creditor's  petition  for  adjudication  of 
bankruptcy  are  not  allowable. 

Legal  services  beneficial  to  bankrupt  estate  only  compensated. 
Approved  in  In  re  M.  Zier  &  Co.,  142  Fed.  103,  73  C.  C.  A.  326,  claim 
for  attorney's  services  rendered  to  State  court  receiver  for  corporation 
subsequently  adjudged  bankrupt  is  allowable  only  on  equitable  prin- 
ciples to  extent  to  which  services  beneficial  to  bankruptcy  estate;  In  re 
Habegger,  139  Fed.  628,  631,  8  Ann.  Gas.  276,  71  C.  C.  A.  607,  deter- 
mining character  of  legal  services  for  which  insolvent  debtor  con  tern-" 
plating  bankruptcy  may  contract  for  and  make  payment  for;  In  re  Cov- 
ington, 132  Fed.  885,  approving  allowance  of  fifty  dollars  to  bankrupt's 
attorney  and  two  hundred  dollai's  to  attorney  for  creditors  from  estate 
having  two  thousand  dollars,  for  distribution;  Cuyler  v.  Atlantic  etc. 
Ry.  Co.,  132  Fed.  572,  upholding  power  of  Federal  equity  court  to  make- 
allowance  for  counsel  fees  to  complainant,  who  as  joint  owner  has  main- 
tained suit  for  preservation  of  property;  In  re  Congdon,  129  Fed.  479, 
refusing  to  allow  assignee  in  bankruptcy  for  service  of  attorney  ren- 
dered in  procuring  from  insolvent  a  general  assignment  which  resulted 
in  no  benefit  to  estate. 

Attorney's  fee  as  valid  preference  under  Bankruptcy  Act.    Note, 
3  Ann.  Gas.  281. 

190  n.  S.  640-^47,  47  L.  Ed.  1171,  23  Sap.  Gt  764,  GLOBE  BEFINIKG  GO. 
y.  LANDA  GOTTON  OIL  GO. 

Measure  of  damages  for  breach  of  contract  depends  upon  consequences 
reasonably  supposed  to  be  In  contemplation  of  parties  at  time  of  making 
contract  and  mere  notice  to  seller  of  some  iiiterest  or  probable  action  of 
buyer  is  not  enough  necessarily  and  as  matter  of  law  to  charge  seller  with 
special  damage  on  tliat  account  if  he  fails  to  deliyer  goods. 
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Approved  in  Sage  v.  Hampe,  235  U.  S.  104,  59  L.  Sd.  150,  35  Sup.  Ct. 
94,  holding  in  suit  for  specific  performance  of  contract  that  contract 
to  sell  Indian  land  belonging  to  another  before  expiration  of  trust  period 
is  tinenf orceable ;  Western  Union  Tel.  Co.  v.  Ivy,  177  Fed.  66,  100 
C.  C.  A.  481,  holding  in  action  to  recover  damages  for  failure  to  deliver 
telegram,  defendant  is  entitled  to  directed  verdict  where  recovery  de- 
pended on  finding  of  one  contingency  after  another;  The  Heathdene,  155 
Fed.  370,  holding  vessel  under  contract  for  reasonable  dispatch  is  liable 
to  consignee  for  demurrage  paid  to  another  vessel  delayed  by  slow  dis- 
charge resulting  from  failure  of  vessel  to  supply  sufficient  steam  for 
winches;  River  Spinning  Co.  v.  Atlantic  Mills,  155  Fed.  476,  holding 
seller  is  not  entitled  to  recover  as  damages  for  buyer's  breach  of  con- 
tract to  purchase  wool,  loss  from  resale  of  wool  bought  two  years  before 
it  was  required  and  reserved  for  use  in  filling  contract,  where  such  loss 
was  not  necessary  nor  contemplated  consequence  of  buyer's  acts;  The 
A.  Denicke,  138  Fed.  647,  71  C.  C.  A.  96,  where  libelants  chartered  space 
in  barge  to  carry  two  hundred  and  fifty  thousand  feet  of  lumber,  but 
barge  only  loaded  one  hundred  and  sixty  thousand  feet  and  libelants 
had  to  pay  damages  to  vendee  for  failure  to  deliver,  damages  is  value 
at  destination  of  lumber  not  taken  less  value  at  place  of  landing;  Lillard 
V.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  186,  67  C.  C.  A.  74,  deter- 
mining right  to  list  profits  on  sale  of  cattle  for  breach  of  contract  to 
sell  and  deliver  distilling  slop;  Tevis  v.  Ryan,  13  Ariz.  133,  108  Pac. 
466,  holding  plaintiff's  delivering,  with  exception  of  certain  shares,  four- 
^sevenths'of  capital  stock  of  corporation  financially  involved  to  defend- 
ants owning  three-sevenths,  could  recover  upon  breach  of  contract  by 
defendant,  loss  of  value  of  stock  conveyed,  but  could  not  recover  loss  in 
v&lue  of  shares  retained;  Arizona  Power  Co.  v.  Racine-Sattley  Co.,  13 
Ariz.  286,  114  Pac.  668,  seller  is  not  liable  for  damages  resulting  from 
delay  of  fifteen  days  in  delivery  wagons  for  freighting  purposes  by 
increased  cost  of  hauling  freight  in  absence  of  notice  that  such  damages 
might  result;  Chicago  etc.  Ry.  Co.  v.  King,  104  Ark.  219,  148  S.  W. 
1037,  allowing  recovery  of  special  damages  for  delay  in  delivery  of 
freight  where  consignee  notified  freight  agent  of  necessity  of  prompt 
delivery;  Chicago  etc.  Ry.  Co.  v.  Planters'  Gin  etc.  Co.,  88  Ark.  84,  113 
S.  W.  364,  carrier  informed  of  special  use  of  machinery  is  liable  for  spe- 
cial damages  for  delay  in  delivery,  although  it  is  bound  to  accept  ship- 
ment, and  under  act  to  regulate  commerce  of  1887  could  not  make 
special  contract  to  compensate  it  for  assuming  additional  risk ;  Winslow- 
Elevator  etc.  Co.  v.  Hoffman,  107  Md.  638,  17  L.  R.  A.  (N.  S.)  1130,  69 
Atl.  397,  in  action  for  breach  of  contract  to  install  elevator  in  office 
building,  loss  of  rents  because  of  tenants  removing  and  of  others  refus- 
ing to  rent  is  too  remote  and  not  recoverable;  Stone  v.  Pentecost,  206 
Mass.  513,  92  N.  E.  1023,  holding  plaintiffs  entitled  to  recover  for  fraud- 
ulent representations  inducing  purchase  of  stock  and  lease  of  dairy,  but 
ordering  new  trial  for  erroneous  instruction  as  to  measure  of  damages; 
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Hanson  &  Paricer  v.  Wittenberg,  206  Mass.  328,  91  N.  E.  386,  where 
vendor  ships  at  vendee's  expense  inferior  coal,  vendee  discovering  in- 
feriority of  coal  only  npon  arrival,  may  recover  difference  between  pur- 
chase price  and  market  price  at  vendor's  place  of  business  and  expense 
of  shipment ;  Moran  v.  Standard  Oil  Co.,  2n  N.  Y.  195,  105  N.  E.  220, 
where  vendor  sells  defective  goods,  measure  of  damages  does  not  in- 
clude profits  lost  from  vendee's  failure  to  resell  or  from  alienation  of 
customers;  W.  P.  Callahan  &  Co.  v.  Chickasha  Cotton  Oil  Co.,  17  Okl. 
559,  87  Pac.  335,  in  action  to  recover  damages  for  idleness  of  mill  re- 
sulting from  failure  of  manufacturers  to  supply  machinery  within  time 
specified  by  contract,  rental  value  based  upon  profits  that  mill  might 
have  made  under  most  favorable  condition  is  too  remote;  Gorham  v. 
Dallas  etc.  Ry.  Co.,  41  Tex.  Civ,  621,  95  S.  W.  554,  seller  of  materials 
to  railroad  for  construction  of  road  is  not  liable  for  damage  incurred 
by  railroad's  payment  of  large  amount  to  contractors  on  account  of  de- 
lay in  delivery  of  materials  where  seller  had  no  notice  of  contract  be- 
tween railroad  and  contractors  at  time  of  sale;  Altschuler  v.  Atchison 
etc.  Ry.  Co.,  165  Wis.  150,  151,  49  L.  R.  A.  (N.  S.)  491,  144  N.  W.  295, 
296,  holding  railroad  is  liable  for  damages  for  failure  to  deliver  baggage 
and  instruments  of  orchestra  preventing  matinee  performance. 

Distinguished  in  South  Memphis  Land  Co.  v.  McLean  etc.  Lumber  Co., 
179  Fed.  424,  102  C.  C.  A.  663,  where  vendor  of  mill  site  contracts  to 
furnish  track  connections  with  railroad,  jury  should  have  been  in- 
structed in  estimating  damages  for  breach  of  contract  to  take  into 
account  contingency  of  vendee's  being  able  to  obtain  track  connections 
without  agency  of  vendor;  Garfield  etc.  Coal  Co.  v.  Pennsylvania  Coal 
etc.  Co.,  199  Mass.  43,  84  N.  E.  1024,  buyer  of  coal  under  contract  to 
have  vessels  at  place  of  delivery  of  coal  is  entitled  to  demurrage  for 
delay  of  vessels  by  seller's  failure  to  deliver  coal  at  time  specified  by 
contract. 

Notice  tliat  buyer  of  oU  must  bring  taaiks  from  distance  does  not 
enhance  damages. 

Approved  in  Eckington  etc.  Ry.  Co.  v.  McDevitt,  191  U.  S.  112,  48 
L.  Ed.  115,  24  Sup.  Ct.  38,  holding  difference  in  value  of  land  with  con- 
tinual street-car  service  and  entirely  without. such  service  cannot  be 
basis  for  damages  for  breach  of  covenant  to  operate  cars  on  right  of 
way;  E.  W.  Bliss  Co.  v.  Buffalo  Tin  Can  Co.,  131  Fed.  56,  66  C.  C.  A. 
289,  where  at  time  contract  for  manufacture  and  sale  of  machinery 
made  no  notice  given  seller  that  machine  was  to  be  used  to  fulfill  exist- 
ing contract,  seller  on  breach  not  liable  for  lost  profits;  Crutcher  v. 
Choctaw  etc.  R.  R.  Co.,  74  Ark.  361,  69  L.  R.  A.  823,  85  S.  W.  771,  car- 
rier not  liable  for  special  damages  caused  by  delay  in  transportation  of 
freight  where  its  notice  of  special  circumstances  received  during  delay; 
Hooks  Smelting  Co.  v.  Planters'  Compress  Co.,  72  Ark.  286,  287,  289,  79 
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S.  W.  1056,  1057,  determining  damages  for  delay  in  making  repairs  to 
machinery  during  which  operation  of  plant  suspended. 

Wtiere  qnestlon  of  fact  was  to  be  tried  whether  amount  of  damages 
that  could  be  fairly  claimed  gave  court  Jurisdiction,  court  had  authority  to 
try  it. 

Approved  in  American  Sheet  etc.  Co.  v.  Winzeler,  227  Fed.  323,  hold- 
ing District  Court  separately  from  trial  on  merits  may  determine  ques- 
tion relating  to  jurisdiction  in  action  before  it,  whether  questions  are 
raised  by  objections  to  complaint,  plea  in  abatement,  or  whether  taken 
advantage  of  during  trial;  United  States  v.  Beaty,  198  Fed.  287,  pro- 
vision of  Rev.  Stats.,  §  566,  that  issues  of  fact  in  civil  actions  shall  be 
tried  by  jury  does  not  apply  to  condemnation  proceedings  brought  under 
act  of  1888,  and  under  section  2  of  that  act,  requiring  conformity  to 
State  practice  and  procedure,  practice  of  appointing  commissioners  to 
make  award  and  confirmation  of  report  of  commissioners  by  court,  un- 
der acts  of  Virginia  of  1902-1904,  may  be  followed  by  Federal  court; 
Toledo  Traction  Co.  v.  Cameron,  137  Fed-  55,  69  C.  C.  A.  28,  where  de- 
fendant, after  judgment,  for  first  time  raises  jurisdictional  question  on 
ground  of  lack  of  evidence  to  sustain  jurisdictional  allegations,  court 
may  set  aside  judgment  and  inquire  into  question  without  jury;  Mc- 
Eldowney  v.  Card,  193  Fed.  484,  arguendo. 

Distinguished  in  Smithers  v.  Smith,  204  U.  S.  643,  51  L.  Ed.  660,  27 
Sup.  Ct.  297,  reversing  dismissal  of  case  for  want  of  jurisdiction  where 
it  appears  that  /property  sought  to  be  recovered  from  all  defendants  ex- 
ceeds jurisdictional  amount  where  there  is  no  evidence  of  lack  of  good 
faith  of  plaintiff;  American  Sheet  etc.  Co.  v.  Winzeler,  227  Fed.  323, 
holding  in  action  for  breach  of  contract  that  statement  of  amount  sufiS- 
cient  to  give  court  jurisdiction  was  made  in  good  faith  and  amply  sup- 
ported by  averments  of  facts. 

Miscellaneous.  Cited  in  Crocker- Wheeler  Co.  v.  Bullock,  134  Fed. 
257. 

190  n.  S.  548-662,  47  li.  Sd.  1176,  23  Sop.  Ot  866,  QUEBNAN  ▼.  OKItA- 
HOMA. 

Ordinary  witness  in  murder  trial,  who  is  not  expert  is  permitted  to 
sum  up  total  remembered  and  unremembered  impressions  of  senses  by  stating 
opinion  that  they  produced  as  to  mental  condition  of  accused,  but  may  not 
state  opinion  upon  sanity  formed  after  the  event. 

Approved  in  Turner  v.  American  Security  etc.  Co.,  213  U.  S.  260,  53 
L.  Ed.  789,  29  Sup.  Ct.  420,  holding  lay  witness  may  testify  to  opinion 
formed  by  observance  of  conduct  of  testator  on  issue  as  to  whether  he 
was  of  sound  or  unsound  mind;  Kansas  City  Southern  Ry.  Co.  v.  Clin- 
ton, 224  Fed.  899,  140  C.  C.  A.  340,  admission  of  nonexpert  testimony 
as  to  severity  of  jolt  of  train  in  action  by  passenger  for  personal  in- 
juries was  not  error;  Turner  v.  American  Security  etc.  Co.,  29  App. 
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D.  C.  468,  holding  exelusion  of  opinion  of  lay  witness  qualified  to  ex- 
press opinion  as*  to  competency  of  testator  cannot  be  assigned  as  error, 
where  there  was  no  specific  offer  of  proof  of  isuch  opinion;  Sha£Eer  v. 
United  States,  24  App.  D.  C.  438,  discussing  charge  in  homicide  case  as 
to  opinion  of  nonexpert  on  question  of  insanity;  Territory  v.  McNabb, 
16  N.  M.  635,  120  Pac.  910,  holding  opinion  of  nonexpert  having  wide 
opportunity  for  observation  is  admissible  on  question  of  insanity  of  per- 
son on  trial  for  murder. 

Where  In  course  of  trial  It  developed  that  Juror,  contrary  to  his  state- 
ment on  voir'  dire,  bad  been  convicted  of  crime,  and  court  asked  counsA 
wliat  they  desired  to  do,  Intimating  that  if  objection  were  pressed  Juror 
would  be  excused,  which  meant  that  trial  would  have  to  begin  over  again, 
and  counsel  answered  they  had  nothing  to  say,  and  trial  went  on,  objection 
cannot  be  made  after  verdict  that  accused  was  deprived  of  constitutional 
right  which  he  could  not  waive. 

Approved  in  Brown  v.  State,  9  Okl.  Cr.  418,  132  Pac.  373,  following 
rule;  Dickinson  v.  United  States,  169  Fed.  805,  809,  86  C.  C.  A.  625, 
holding  in  prosecution  of  cashier  of  national  bank  for  converting  funds 
of  bank  to  his  own  use,  that,  although  accused  might  waive  disqualifi- 
cation of  jurors,  he  could  not  waive  right  to  trial  by  twelve  jurors  by 
consenting  to  trial  by  ten  jurors  after  two  were  excused ;  State  v.  Goetz, 
21  N.  D.  570,  571, 131  N.  W.  515,  holding  failure  to  exercise  peremptory 
challenge  after  disallowance  of  challenge  for  cause  waives  objection  to 
juror,  and  denying  new  trial;  Sharp  v.  United  States,  13  Okl.  530,  76 
Pac.  180,  refusing  to  reverse  refusal  to  set  aside  indictment  on  ground 
that  grand  jurors  not  selected  and  drawn  and  panel  not  made  up  strictly 
according  to  statute,  where  substantial  rights  not  infringed;  Horton  v. 
State,  10  Okl.  Cr.  302,  136  Pac.  181,  holding  in  prosecution  for  murder 
that  disqualification  of  juror  known  before  or  during  trial  was  waived 
by  failure  to  object  until  after  verdict. 

Explained  in  dissenting  opinion  in  Dickinson  ^.  United  States,  159 
Fed.  822,  86  C.  C.  A.  625,  majority  holding  in  prosecution  of  national 
bank  cashier  for  converting  funds  to  his  own  use  that,  although  accused 
might  waive  disqualification  of  jurors,  he  could  not  waive  right  to  trial 
by  twelve  jurors  by  consenting  to  trial  by  ten  jurors  after  two  were 
excused. 

Miscellaneous.  Cited  in  New  v.  Oklahoma,  195  U.  S.  256,  49  L.  Ed. 
184,  25  Sup.  Ct.  68,  denying  jurisdiction  to  review  Oklahoma  Supreme 
Court  judgment  in  capital  case. 

190  n.  &  662-^56,  47  L.  Ed.  1179,  23  Sup.  Ot  778^  HOTOHINSOK  v.  OTIS, 
WILOOZ  ^  00. 

Wilt  of  error  allowed  on  ground  that  foU  f atth  to  record  prevented 
proof  of  claim. 

Approved  in  Hutchinson  v.  Otis,  Wilcox  ft  Co.,  123  Fed.  20,  59 
C.  C.  A.  94,  holding  Supreme  Court  has  no  appellate  jurisdiction  to  re- 
XVin— 90 
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view  decision  of  Cironit  Court  of  Appeals  revising  on  i)etition  proceed- 
ings of  bankruptcy  court. 

Petition  asserting  lien  on  proceeds  of  seat  in  New  York  stodc  exidLange 
wae  Incident  to  claim  and  was  proceeding  In  bankruptcy  nnder  section  2, 
clause  7,  within  meaning  of  section  25  of  Bankruptcy  Act,  regulating  i^ipeal 
in  bankruptcy  proceedings,  and  decree  upon  it  was  not  "Judgment  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred  doUars  or  over,"  within  section 
2&a  (3),  and  was  not  independent  ground  of  appeal. 

Approved  in  Coder  v.  Arts,  213  U.  S.  236,  236,  16  Ann.  Oas.  1008,  53 
Ik  Ed.  778,  29  Sup.  Ct.  436,  claimant  recognizing  title  and  possession  o£ 
trustee  in  bankruptcy  to  notes  of  bankrupt  and  asserting  lien  upon 
notes  without  waiving  right  to  mortgage  security  institutes  proceeding 
in  bankruptcy  appealable  under  section  25a  (3)  of  Bankruptcy  Act; 
First  Nat.  Bank  v.  Chicago  Tjitle  etc.  Co.,  198  U.  S.  291,  49  L.  Ed.  1056, 
26  Sup.  Ct.  693,  no  appeal  lies  from  bankruptcy  court's  decree  deciding 
question  of  receiver's  possession,  decreeing  sale,  and  determining  rights 
of  adverse  claimants;  Lucius  v.  Cawthon-Coleman  Co.,  196  U.  S.  152, 
49  L.  Ed.  426,  26  Sup.  Ct.  214,  decision  of  bankruptcy  court  upholding 
its  jurisdiction  to  adjudicate  validity  of  lien  on  property  which  was  de- 
cided not  to  be  exempt  is  not  appealable  directly  to  Supreme  Court; 
Hewit  V.  Berlin  Machine  Works,  194  U.  S.  300,  48  L.  Ed.  987,  24  Sup. 
Ct.  690,  appeal  lies  to  Supreme  Court  from  Circuit  Court  of  Appeals 
judgment  entered  on  appeal  from  bankruptcy  court  judgment  sustaining 
trustee's  title  to  property;  Huttig  Sash  etc.  Co.  v.  Stitt,  218  Fed.  3,  133 
C.  C.  A.  641,  granting  petition  to  revise,  under  section  24b  of  Bank- 
ruptcy Act,  of  order  of  District  Court  allowing  claim  for  full  amount, 
but  denying  validity  of  materialman's  lien ;  In  re  Hartzell,  209  Fed.  776, 
126  C.  C.  A.  499,  assertion  of  mortgage  lien  independent  of  demand 
against  bankrupt's  estate,  in  proceeding  by  trustee  to  sell  land  free  of 
encumbrances  and  marshal  liens,  is  controversy  arising  in  bankruptcy 
reviewable  by  appeal,  under  section  24a  of  Bankruptcy  Act,  not  by  peti- 
tion to  revise  under  section  24b;  E[irkpatrick  v.  Hamesberger,  199  Fed. 
890,  118  C.  C.  A.  334,  dismissing  petition  to  review  decree  in  plenary 
suit  brought  by  trustee  in  bankruptcy  to  recover  money  and  property 
of  third  person,  as  such  decree  is  reviewable  by  appeal  under  section 
24a  of  Bankruptcy  Act,  not  by  petition  to  revise  under  section  24b; 
Kyle  V.  Hammond,  192  Fed.  560, 113  C.  C.  A.  31,  denying  leave  to  appeal 
to  Supreme  Court  from  dismissal  of  petition  in  bankruptcy  under  act  of 
1867  for  want  of  jurisdiction  and  leaving  petitioner  to  remedy  by  man- 
damus or  certiorari ;  Qaudette  v.  Graham,  164  Fed.  314,  90  C.  C.  A.  243, 
order  of  District  Court  allowing  full  amount  of  debt  as  common  claim 
against  bankrupt's  estate,  but  rejecting  asserted  lien,  except  as  to  small 
portion,  is  not  appealable  under  section  25a  of  Bankruptcy  Act,  nor  re- 
viewable by  petition  under  section  24b;  In  re  McMahon,  147  Fed.  689, 
77  C.  C.  A.  668,  proceedings  by  bankruptcy  court  on  trustee's  petition 
to  sell  realty  and  to  bring  in  third  party  asserting  lien  thereon  are  re- 
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viewable  by  Circuit  Court  of  Appeals  on  petition  for  revision;  In  re 
Mueller,  135  Fed.  714,  715,  68  C.  C.  A.  349,  District  Court's  orders  in 
bankruptcy  relating  to  administration  of  estate,  if  appealable  under  sec- 
tion 25a,  are  not  reyiewable  on  petition  to  revise ;  In  re  First  Nat.  Bank, 
135  Fed.  64,  67  C.  C.  A.  536,  order  disallowing  mortgage  lien  upon  stock 
of  merchandise  of  bankrupt  is  subject  of  appeal  to  Circuit  Court  of 
Appeals  under  Bankruptcy  Act,  §  24a;  In  re  Lucius,  124  Fed.  457,  hold- 
ing bankruptcy  court  has' jurisdiction  of  creditor's  petition  asserting 
lien  on  proceeds  of  sale  of  bankrupt's  property  in  hands  of  trustee. 

Review  of  controversies  arising  in  or  in  course  of  bankruptcy  pro- 
ceedings.   Note,  10  L.  R.  A.  (N.  8.)  767. 

Seat,  or  funds  derived  from  transactions  on  exchangei  as  assets  in 
bankruptcy.    Note,  27  L.  E.  A.  (N.  8.)  616. 

'Wliere  origjnal  proof  of  claim  Is  def ectiye  and  subttitiited  proof  Is 
filed  by  consent  of  trustee  In  bankruptcy  more  than  year  after  adjudica- 
tion, aUowance  of  such  amendment  is  not  within  section  57n*of  Bankruptcy 
Act  forbidding  proofs  of  claim  subsequent  to  one  year  after  adjudication. 
Approved  in  National  Bank  of  Commerce  v.  Williams,  159  Fed.  620, 
86  C.  C.  A.  605,  following  rule ;  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241 
U.  S.  293,  60  L.  Ed.  1009,  36  Sup.  Ct.  567,  holding  amendment  to  com- 
plaint in  action  for  injuries  not  distinctly  showing  cause  of  action  under 
Federal  Employers'  Liability  Act,  but  not  alleging  cause  of  action  under 
State  statute,  to  show  employee  and  railroad  were  engaged  in  interstate 
commerce  at  time  of  injuiy,  is  not  statement  of  new  cause  of  action  and 
relates  back  to  commencement  of  suit;  Holden  v.  Stratton,  191  U.  S. 
118,  48  L.  Ed.  118,  24  Sup.  Ct.  46,  holding  appeal  will  not  lie  to  Supreme 
Court  to  review  Circuit  Court  of  Appeals  in  revising  proceedings  of  in- 
ferior courts  of  bankruptcy ;  In  re  Wenatchee  Heights  Orchard  Co.,  209 
Fed.  88,  where  claimants  are  organizers  and  only  stockholders  of  cor- 
poration, and,  in  fraud  of  other  creditors,  transfer  property  to  second 
corporation  as  in  payment  of  notes  held  by  them,  which  were  in  fact 
not  surrendered,  and  in  receivership  proceedings  property  was  retrans- 
ferred  to  original  corporation,  claim  of  note  holders  against  bankrupt 
corporation  is  postponed  to  that  of  other  creditors  in  so  far  as  property 
transferred  and  its  proceeds  are  concerned;  In  re  Hamilton  Automobile 
Co.,  209  Fed.  599,  126  C.  C.  A.  418,  claim  filed  against  bankrupt's  estate 
within  year  and  disallowed  because  of  allied  preference,  which  creditor 
thereafter  surrendered,  may  be  amended  and  allowed  for  larger  amount 
than  original  claim,  and  amendment  more  than  year  after  adjudication 
is  not  barred  by  limitation  of  one  year  for  proving  claims,  specified  by 
Bankruptcy  Act,  c.  541,  §57n;  In  re  McCarthy  Portable  Elevator  Co., 
205  Fed.  988,  claim  disclosing  its  true  nature  and  consideration  filed 
within  year  by  agent  without  stating  reason  it  was  not  filed  by  owner, 
as  required  by  General  Order  21  (18  Sup.  Ct.  vii),  may  be  amended 
after  expiration  of  year  to  make  claim  comply  with  such  requirement; 
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Brown  v.  O'Connell,  200  Fed.  234,  118  C.  C.  A.  415,  amendment  to  claim 
filed  by  creditor  against  estate  of  bankinipt  in  form  of  book  account  to 
show  it  is  based  on  promissory  notes  given  in  settlement  of  account, 
may  be  treated  as  amendment  to  original  claim  and  may  be  filed  more 
than  year  after  adjudication ;  Hobbs  v.  Head  &  Dowst  Co.,  191  Fed.  813, 
112  C.  C.  A.  325,  provisions  of  Bankruptcy  Act  limiting  time  for  taking 
appeals  to  Supreme  Court  from  Circuit  Court  of  Appeals  applies  only 
to  appeals  taken  expressly  under  bankruptcy  statute,  and  do  not  apply 
to  formal  appeal  under  section  24a  in  controversy  arising  in  bankruptcy ; 
In  re  Standard  Tel.  etc.  Co.,  186  Fed.  588,  holding  proceeding  by  mort- 
gage trustee,  insufficient  as  proof  of  claim  against  bankrupt's  estate  dis- 
closes facts  showing  valid  claim  and  is  amendable  after  expiration  of 
year  for  proof  of  claim;  In  re  Kessler,  184  Fed.  53,  107  C.  C.  A.  13, 
holding  claim  of  Paris  creditors  against  bankrupt,  defective  as  claim 
provable  in  bankruptcy  for  noncompliance  with  statute,  may  be  amended 
subsequent  to  expiration  of  year  after  adjudication ;  In  re  James  Carr^tb- 
ers  &  Co.,  182*  Fed.  504,  owners  of  specified  securities  in  possession  of 
bankrupts  filing  general  claims,  in  ignorance  of  their  legal  rights  to  fol- 
low securities,  may  amend  proofs  so  as  to  claim  proceeds  of  such  securi- 
ties; In  re  Medina  Quarry  Co.,  179  Fed.  934,  claim  against  bankrupt's 
estate  verified  by  attorney  failing  to  state  why  it  was  not  verified  by 
claimant,  as  required  by  General  Order  21  (89  Fed.  ix,  32  C.  C.  A.  xxii), 
is  amendable ;  In  re  Stewart,  178  Fed.  469,  person  making  deposits  after 
bank  knows  of  its  insolvency  discovering  fraud  after  proof  of  claim  may 
withdraw  claim  and  recover  deposits;  Crotty  v.  Chicago  etc.  Ry.  Co., 
169  Fed.  598,  95  C.  C.  A.  91,  holding  petition  in  action  for  death  sub- 
stantially charged  supervening  n^ligence  of  conductor,  and  amendment 
to  petition  did  not  present  new  cause  of  action  barred  by  statute  of  limi- 
tations ;  In  re  Strickland,  167  Fed.  869,  affirming  order  of  referee  allow- 
ing creditor  holding  notes  containing  waiver  of  exemption  to  withdraw 
proof  of  debt  in  order  to  prosecute  remedy  in  State  court  against  bank- 
rupt's exempt  property;  In  re  Faulkner,  161  Fed.  904,  88  C.  C.  A.  505, 
paper  called  "application  for  sale  of  collateral"  containing  all  essentials 
to  proof  of  claim  and  filed  within  year  for  proof  of  claim  may  be 
amended  after  expiration  of  year;  Bennett  v.  American  Credit  Indem- 
nity Co.,  159  Fed.  624,  86  C.  C.  A.  614,  where  creditors  fail  to  file  claim 
within  year,  assignment  of  claim  filed  with  referee  within  year  by  as- 
signee may  be  treated  as  sufficient  presentation  of  claim  to  permit 
amendment  after  year;  Powell  v.  Leavitt,  150  Fed.  91,  80  C.  C.  A.  43, 
where  claim  secured  by  mortgage  was  attacked  by  trustee  as  prefer- 
ence, and  creditor  sued  in  State  court  and  mortgage  held  invalid,  claim 
was  provable  as  unsecured  claim;  In  re  Mertens,  147  Fed.  181,  77 
C.  C.  A.  473,  where  amount  of  claim  is  undisputed,  but  trustee  objected 
that  if  it  was  for  tort  it  was  not  provable,  and  if  for  damages  on  im- 
plied contract  is  was  not  filable  until  damages  liquidated,  it  was  allow- 
able as  liquidated  claim;  In  re  United  Button  Co.,  140  Fed.  499,  claim 
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for  injury  to  property  by  tortious  act  is  not  provable  against  bankrupt's 
estate ;  In  re  Ingalls  Bros.,  137  Fed.  519,  70  C.  C.  A.  101,  under  Bank- 
ruptcy Act,  §  57n,  neither  court  nor  referee  can  permit  filing  nunc  pro 
tunc  of  proofs  if  claim  after  expiration  of  year;  Buckingham  v.  Estes, 
128  Fed.  586,  63  C.  C.  A.  20,  holding  where  bankrupt's  wife  filed  peti- 
tion for  rents  and  profits  within  year  after  adjudication  she  came  within 
section  57,  allowing  amendment  of  proof  thereafter;-  Hagenauer  v. 
Detroit  Copper  Min.  Co.,  14  Ariz.  90,  Ann.  Gas.  19140,  1016,  124  Pac. 
809,  amended  complaint  setting  forth  same  cause  of  action,  negligent 
construction  of  dam,  as  original  complaint,  relates  back  to  date  of  origi- 
nal complaint  and  is  not  barred  by  statute  of  limitations;  Lewis  v.  First 
Nat.  Bank,  46  Or.  192,  78  Pac.  994,  where  bankrupt  pledged  warehouse 
securities  to  secure  note  for  one  thousand  five  hundred  dollars,  on  agree- 
ment that  pledgee  could  sell  security  to  pay  note  and  apply  balance  on 
prior  notes,  pledgee  filing  claim  in  bankruptcy  for  latter  notes  without 
giving  credit  for  surplus  not  estopped  to  claim  as  security  when  sued 
therefor;  dissenting  opinion  in  Equitable  Life  Assur.  Soc.  v.  Perkins, 
41  Ind.  App.  195,  80  N.  E.  686,  majority  holding  insurance  company 
could  not  escax>e  liability  under  life  policy  because  of  insured's  innocent 
failure  to  list  policy  among  assets  when  filing  petition  in  bankruptcy. 

Distinguished  in  In  re  Kemper,  142  Fed.  211,  creditor  who  has  re- 
ceived voidable  preference  which  has  been  recovered  by  trustee  cannot 
prove  claim  therefor  one  year  after  adjudication  by  way  of  amendment 
to  prior  claim  proved  and  allowed  within  time. 

Miscellaneous.  Cited  in  In  re  Endlar,  192  Fed.  768,  113  C.  C.  A.  48, 
and  Manson  v.  Williams,  153  Fed.  531,  82  C.  C.  A.  475,  both  generally ; 
Burleigh  v.  Foreman,  125  Fed.  220,  60  C.  C.  A.  109,  holding  appeal  lies 
to  Circuit  Court  of  Appeals  from  order  on  separable  issue  arising  be- 
tween interveners  in  bankruptcy  proceeding  to  marshal  assets  between 
partnership  and  individual  creditors. 

190  V.  8.  657,  47  Im,  Ed.  1186,  23  Sup.  Ot.  854,  MINNBAPOIJS  ETC.  B. 
00.  y.  OANO. 

Cited  in  Lawrence  ▼.  Rutland  R.  Co.,  80  Vt.  380,  13  Asm.  Oas.  475, 
67  Atl.  1093,  and  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  352,  83 
L.  E.  A.  (N.  8.)  706, 108  N.  W.  906. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  185. 

Estoppel  to  attack  validity  of  eminent  domain  statute  by  institu- 
ting proceedings  thereunder.    Note,  Ann.  Gas.  1915B,  1050. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  17  L.  E.  A. 
(N.  8.)  918. 

190  V.  B.  660,  47  L.  Ed.  1184,  23  Sap.  Ot  856,  AlCSBIOAK  SAI^BS-BOOK 
00.  y.  BUIJJESVANT. 

Cited  in  American  Sales-book  Co.  v.  Carter  Crume  Co.,  125  Fed.  502. 
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191  XT.  8. 1-17,  48  Ik  Sd.  66,  24  Sap.  0%.  1,  ICABTIK  T.  8TSAMEB  SOXTTH- 
WABX  (THE  SOUTHWABK). 

Tb0  Hftrter  Act  espraMly  prolilbltB  any  contract  ayoidlng  the  obliga- 
tion of  the  owner  to  make  yeasel  seawortby  and  capable  of  performing  in- 
tended Yoyage. 

Approved  in  The  Indrapura,  178  Fed  59^,  holding  stipulation  exempt- 
ing vessel  as  to  loss  to  cargo  did  not  extend  to  unseaworthy  condition  at 
beginning  of  voyage;  Smeltser  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  650| 
upholding  provision  of  Commerce  Act  of  1887  prohibiting  contract 
exemptions  for  loss  in  transit  over  initial  or  connecting  carrier;  The 
4  Oneida,  128  Fed.  688,  63  C.  C.  A.  239,  holding  vessel  cannot  be  said  to 
be  seaworthy  where  at  inception  of  voyage  she  has  little,  if  any,  meta- 
centric height,  and  a  list  of  eight  or  nine  degrees  and  her  cargo  weight 
is  so  distributed  that  her  instability  must  be  increased  as  she  proceeds; 
The  Wildcrof  t,  126  Fed.  229,  230,  holding  where  ship  was  at  commence- 
ment of  voyage  seaworthy  and  properly  manned  damage  to  sugar  from 
fresh  water  escaping  into  hold,  by  reason  of  valve  being  left  open  while 
pumping  water  into  engine  l;anks,  was  due  to  fault  in  management  of 
ship  for  which  she  is  exempt  under  Harter  Act,  §  3. 

Vessel  must  be  able  to  transport  the  cargo  which  it  Is  held  out  as  fit 
to  carry  or  it  is  not  seaworthy  in  thait  respect. 

Approved  in  The  Jeannie,  225  Fed.  182,  holding  ship  liable  for  dam- 
age to  cargo  of  salmon  caused  by  improper  covering;  Griffin  v.  Davison 
Lumber  Co.,  224  Fed.  648,  holding  vessel  liable  for  damage  to  cargo 
caused  by  coal  dust  and  dirt;  Wright- v.  W.  R.  Grace  &  Co.,  203  Fed. 
362,  364,  holding  vessel  liable  for  damage  by  water  from  uncalked  seams ; 
The  Jean  Bart,  197  Fed.  1003,  holding  vessel  liable  where  damage  due 
to  insufficient  ventilating  system;  The  Lockport,  197  Fed.  214,  holding 
damage  to  cargo  of  fertilizer  by  water  was  due  to  unseaworthiness; 
The  Dana,  190  Fed.  653,  holding  acceptance  of  cargo  by  master  of 
lighter  implied  warranty  that  vessel  was  seaworthy  for  carriage  of  such 
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quantity;  The  F.  &  T.  Lupton,  182  Fed.  147,  vessel  held  seaworthy  on 
starting  voyage  with  cargo  of  cement;  Church  Cooperage  Co.  v.  Pink- 
ney,  170  Fed.  268,  95  C.  C.  A.  462,  holding  vessel  liable  for  injury  to 
barrel  shooks  caused  by  creosote;  Dene  Shipping  Co.  v.  Tweedie  Trad- 
ing Co.,  143  Fed.  856,  74  C.  C.  A.  606,  where  vessel  chartered  for  car- 
riage of  'lawful  merchandise,"  it  was  duty  of  owner  to  fit  her  with 
necessary  lining  for  proper  carriage  of  asphalt. 

Effect  of  unseaworthiness  of  vessel  upon  its  liability  for  goods  dam- 
aged by  other  causes..    Note,  13  Ann.  Gas.  510. 

Tbe  burden  of  proof  as  to  seaworthiness  of  yessel  at  time  of  sailing 
is  on  owner.  The  sudden  breaking  down  of  the  refrigerating  apparatus 
shortly  after  leaving  port  raises  a  presumption  of  unseaworthiness  at  time 
of  sailing. 

Approved  in  McCahan  Sugar  Ref .  Co.  v.  The  Wildcroft,  201  U.  S.  386, 
50  L.  Ed.  796,  26  Sup.  Ct.  467,  refusing  to  disturb  finding  of  lower  court 
that  vessel  was  seaworthy  at  beginning  of  voyage;  The  R.  P.  Fitzgerald, 
212  Fed.  682,  683,  1^9  C.  C.  A.  214,  holding  vessel  liable  for  damage  to 
grain  cargo  through  leak  of  oil ;  Carolina  Portland  Cement  Co.  v.  Ander- 
son, 186  Fed.  147,  108  C.  C.  A.  257,  holding  vessel  not  seaworthy  where 
leak  sprung  in  few  hours  after  leaving  port;  Steamship  WelleSley  Co. 
V.  C.  A.  Hooper  &  Co.,  186  Fed.  736, 108  C.  C.  A.  71,  applying  rule  where 
lumber  vessel  listed  and  could  not  recover  balance  on  leaving  port ;  The 
Tenedos,  137  Fed.  445,  due  diligence  to  make  vessel  seaworthy  required 
that  portholes  in  a  compartment  between  decks  should  be  examined  the 
last  thing  before  access  to  compartment  cut  off  by  loading  of  cargo; 
The  Wilderoft,  130  Fed.  527,  66  C.  C.  A.  145,  presumption  that  owner 
performed  duty  in  making  vessel  seaworthy  will  support  the  burden  of 
proof  of  seaworthiness  until  some  evidence  is  introduced  to  show  un- 
seaworthiness;  Brinson  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  429,  430,  86 
S.  E.  373,  holding  where  shipment  by  rail  included  carriage  by  water 
over  portion  of  route,  initial  carrier  had  turden  of  proving  seaworthi- 
ness of  vessel,  in  action  for  damages  for  loss  to  cargo. 

Presumption  and  burden  of  proof  as  to  carrier's  n^ligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  B.  A.  1915D, 
664,  667. 

191  T7.  S.  17--65,  48  Ik  Ed.  73,  24  Sup.  Ot  8,  PEBRT  T.  HAINES. 

'  The  actual  navigability  of  waters  is  the  test  of  admiralty  Jurisdiction. 
Approved  in  McGilvra  v.  Ross,  161  Fed.  400,  holding  State  had  title 
to  bed  of  navigable  waters  therein  to  high-water  mark. 

The  Erie  Oanal  connects  navigable  waters  and  is  highway  of  commerce 
and  is  therefore  a  navigable  water  of  the  United  States. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Gas. 
1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  holding  stream  not  enumer- 
ated as  navigable  by  State  law  was  non-navigable  within  meaning  of 
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local  rules  of  property;  United  States  v.  Maekey^  214  Fed.  143,  holdiner 
Arkansas  River  is  navigable  stream  so  far  as  eoneems  title  to  its  bed; 
The  Winnebago,  141  Fed.  948,  73  C.  C.  A.  295,  State  statute  giving  lien 
upon  vessels. for  work  or  materials  furnished  as  applied  to  vessels  on 
Great  Lakes  and  connecting  rivers,  conflicts  with  maritime  jurisdiction ; 
United  States  v.  Wishkah  Boom  Co.,  136  Fed.  48,  68  C.  C.  A.  592,  bill 
maintainable  in  Federal  courts  to  restrain  construction  of  log  boom  in 
stream  actually  navigable  by  river  crafts  for  carriage  of  goods,  though 
it  was  chiefly  valuable  for  floating  logs ;  State  ex  rel.  Lyon  v.  Columbia 
Water  Power  Co.,  82  S.  C.  187,  129  Am,  St.  Rep.  876,  17  Ann.  Oas.  848, 
22  L.  R.  A.  (N.  8.)  435,  63  S.  E.  887,  holding  canal  connecting  Brood 
and  Columbia  Rivers  was  navigable  water;  Bigham  Bros.  v.  Port  Arthur 
Canal  etc.  Co.,  59  Tex.  Civ.  373, 126  S.  W.  328,  holding  canal  from  Gulf 
of  Mexico  to  bayou  was  navigable  water. 

Distinguished  in  Birch  v.  King,  71  N.  J.  L.  394,  59  Atl.  11,  in  action 
in  State  court  on  bond  given  to  secure  release  of  vessel  seized  by  sheriff 
in  State  proceeding,  plea  in  bar  which  does  not  show  the  waters  were 
navigable  waters  of  United  States,  as  distinguished  from  State  waters, 
bad. 

Canal  as  navigable  water.    Notes,  17  Ann.  Oas.  849,  351 ;  22  L.  R.  A. 
(N.  S.)  486. 

What  waters  are  navigable.    Note,  126  Am.  St  Rep.  781. 

The  enforcement  of  lien  in  rem  given  hy  State  statute,  for  repaiis 
made  in  part  of  State  to  irtdth  it  belongs^  to  canal  boat  of  Erie  Canal  is 
wholly  wltbln  admiralty  Jurisdiction,  and  not  enforceable  by  suit  in  rem  in 
State  court. 

Approved  in  Ellis  v.  United  States,  206  U.  S.  259,  11  Ann.  Oaa.  589, 
51  L.  Ed.  1054,  27  Sup.  Ct.  600,  holding  scows  and  dredger  employed  in 
improving  harbor  are  within  admiralty  jurisdiction;  The  Atlantic  City, 
220  Fed.  284,  Ann.  Oas.  1915D,  50, 136  C.  C.  A.  297,  holding  lien  on  ves- 
sel for  building  it  depended  entirely  on  State  statute;  Pacific  Mail  S.  S. 
Co.  V.  Schmidt,  214  Fed.  518,  130  C.  C.  A.  657,  holding  claim  of  steward 
for  wages  earned  in  port  is  maritime;  The  St.  David,  209  Fed.  986,  hold- 
ing suit  by  employee  against  stevedoring  company  for  personal  injuries 
received  while  loading  vessel,  was  not  maritime;  Hitchings  v.  Olsen,  184 
Fed.  307,  106  C.  C.  A.  447,  holding  lien  given  by  State  statute  for  sup- 
plies enforceable  only  in  admiralty ;  The  George  W.  Elder,  206  Fed.  270, 
271,  124  C.  C.  A.  332,  and  The  George  W.  Elder,  159  Fed.  1009,  both 
holding  Oregon  statute  gave  lien  on  vessel  for  repairs  in  drydock  en- 
forceable in  admiralty;  The  Rockaway,  156  Fed.  694,  holding  New 
Jersey  statute  gave  lien  for  repairs  made  under  contract  with  owner 
on  vessel  under  charter  enforceable  in  admiralty;  In  re  Eastern  Dredg- 
ing Co.,  138  Fed.  943,  owner  of  scow  used  in  carrying  mud  in  Boston 
harbor  and  adjacent  waters  could  maintain  proceedings  for  limitation 
of  liability  under  maritime  law;  Commonwealth  v.  Breakwater  Co.,  214 
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Mass.  14, 100  N.  E.  1037,  holding  boilers  used  exelusively  in  loading  and 
unloading  vessels  were  subject  to  State  boiler  inspection  law  in  absence 
of  action  by  Congress. 

Distinguished  in  Rounds  v.  Cloverport  Foundry  &  Mach.  Co.,  237  U.  S. 
306,  307,  59  L.  Ed.  968,  35  Sup.  Ct.  596,  specific  attachment  in  suit 
against  owners  for  repairs  on  vessel  under  Kentucky  statutes  held  to  be 
auxiliary  lien  attachment  in  suit  in  personam  to  protect  judgment  and 
not  proceeding  in  rem,  and  within  jurisdiction  of  State  court. 

Contracts  for  building  yeBseis  are  not  marltUne  contracts. 
Approved  in  Delaney  Forge  &  Iron  Co.  v.  The  Winnebago,  142  Mich. 
88,  105  N.  W.  529,  one  who  furnished  materials  and  equipment  in  the 
construction  of  vessel  can  enforce  lien  under  State  statute. 

Contract  for  making  repairs  to  vessel  is  maritime,  and  its  nature  as 
such  is  not  affected  by  fact  that  repairs  were  made  in  dry  dock. 

Approved  in  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  143,  17 
Ann.  Cas.  907,  54  L.  Ed.  130,  30  Sup.  Ct.  54,  allowing  as  salvage  ser- 
vices, services  rendered  in  extinguishing  fire  on  vessel  on  undergoing 
repairs  in  dry  dock;  The  Neshaminy,  228  Fed.  287,  holding  vessel  under- 
going repairs  in  floating  drydock  was  subject  to  salvage  service;  Berton 
V.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  772,  774,  holding  drydock  not 
"vessel"  within  meaning  of  statutes  providing  for  limitation  of  liability. 

Distinguished  in  The  Jefferson,  158  Fed.  361,  holding  there  was  no 
lien  for  salvage  for  services  rendered  on  vessel  in  drydock  permanently 
attached  to  land. 

Miscellaneous.  Cited  in  North  American  Transportation  etc.  Co.  v. 
Gill,  203  U.  S.  579,  51  L.  Ed.  826,  27  Sup.  Ct.  778,  and  Graham  &  Mor- 
ton Transp.  Co.  v.  Craig  Shipbuilding  Co.,  203  U.  S.  577,  51  L.  Ed.  826, 
27  Sup.  Ct.  777,  both  afBrming  judgment  on  authority  of  principal  case. 

191  n.  8.  66-69,  48  L.  Ed.  88,  24  Sup.  Ot.  6,  WEIGHT  T.  MORGAN. 

Patent  conveying  lands  to  mayor  in  trust  for  dty,  under  act  of  Con- 
gress authorising  mayor  to  enter  lands  "to  be  held  and  used  for  burial 
place  for  city/'  conyeys  abeolutcT  title  to  city. 

Approved  in  Huchser  v.  Buchser,  231  U.  S.  161,  58  L.  Ed.  168,  34  Sup. 
Ct.  46,  holding  State  statute  providing  that  on  completion  of  entryman's 
title,  property  becomes  community  property,  is  consistent  with  act  of 
1891  prohibiting  alienation  of  homestead  entries;  Fordyce  v.  Woman's 
Christian  Nat.  Library  Assn.,  79  Ark.  557,  7  L.  R.  A.  (N.  S.)  485,  96 
S.  W.  157,  holding  patents  issued  without  condition  to  corporation 
authorized  to  acquire  lands  for  its  uses  as  charitable  trust  conveyed 
estate  in  fee ;  dissenting  opinion  in  Woman's  Christian  National  Library 
Assn.  v.  Fordyce,  79  Ark.  548,  7  L.  R.  A.  (N.  S.)  494,  86  S.  W.  422, 
majority  holding  property  acquired  by  corporation  under  grant  of  Con- 
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gross  for  library  purpose  solely  for  public  bisnefit,  was  not  subject  to 
execution  on  judgment  for  tort  against  corporation. 

Abandonment  or  sale  of  cemetery  by  muni<!ipality.  Note,  42 
L.  B.  A.  (N.  8.)  1217. 

191  U.  fik  60-^  48  I..  Ed.  94,  24  Sup.  CN;.  22,  BOSS  T.  AOUtBBE. 

Where  title  of  statute  merely  states  that  It  is  aa  act  to  amend  speci- 
fied sections  of  code,  it  is  not  void  as  contrary  to  requirement  that  statute 
shall  embrace  but  one  subject,  expressed  in  title. 

Approved  in  State  ex  rel.  Olson  v.  Erickson,  125  Minn.  244, 146  N.  W. 
366,  holding  statute  of  1913,  amending  primary  election  laws,  not  void 
because  not  expressing  subject  matter  in  title. 

191  U.  S.  64-69,  48  L.  Ed.  96^  24  Sap.  Ofe.  24,  CHOCTAW  O.  4fe  a.  E.  B.  CO. 
▼.  McDABE. 

Where  there  is  no  eye-witness  to  manner  of  injury  to  employee,  the 
circumstances  must  determine  whether  the  employer  was  negligent. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cowley,  166  Fed.  284,  92 
C.  C.  A.  201,  holding  where  brakeman  was  found  lying  injured  beside 
water-tank  with  overhanging  spout  after  his  train  had  passed,  evidence 
justified  finding  that  he  was  injured  by  spout ;  Thorton  v.  Seaboard  Air 
line  Ry.  Co.,  98  S.  C.  382,  82  S.  E.  435,  holding  railroad  liable  where 
employee  run  down  in  yards  without  witness  of  accident. 

Distinguished  in  Perkins  v.  Northern  Pao.  Ry.  Co.,  193  Fed.  224,  hold- 
ing evidence  insufficient  to  warrant  recoveiy  where  engineer  found  lying 
with  broken  neck  on  bridge  over  which  his  train  had  just  passed,  there 
being  no  evidence  of  n^ligence;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed. 
251,  52  L.  R.  A.  (N.  8.)  1117,  100  C.  C.  A.  49,  holding  employee  injured 
while  working  alongside  track  by  block  of  ice  kicked  from  moving  train 
for  use  of  section  crew  could  not  recover,  where  ice  was  put  on  train  by 
station  agent  with  request  that  it  be  dropped  off  at  certain  point. 

Presumption,  in  absence  of  eye-witness,  that  employee  was  injured 
in  x>erformance  of  duties  and  while  in  the  exercise  of  due  care  at 
time  of  fatal  accident.    Note,  7  N.  0.  0.  A.  1048. 

Negligence  of  brakeman  killed  by  collision  of  waterspout  on  tank  is 
for  jury,  where  he  was  last  seen  on  car  where  he  would  likely  he  struck. 

Approved  in  Wabash  Screen-Door  Co.  v.  Black,  126  Fed.  725,  61 
C.  C.  A.  639,  holding  in  action  for  death  of  employee  alleged  to  have 
been  caused  by  defective  pulley  constructed  by  defendant,  where  pieces 
were  in  evidence  and  experts  testified  as  to  its  improper  construction, 
questions  of  negligence  and  defectiveness  of  pulley  properly  left  to  juiy. 

Negligence  of  railroad  in  constructing  permanent  structure  close  to 
tracks  as  question  of  law  or  fact.    Note,  7  Ann.  Oas.  SS2. 

Liability  to  trainmen  injured  by  overhead  structure.  Note,  47 
L.  R.  A.  (N.  8.)  498. 
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Brakemen  and  other  railroad  employees  riding  on  tops  of  ears  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  3  N.  0.  0.  A.  841,  84S. 

It  Is  the  duty  of  a  railroad  company  to  use  due  care  to  provide  a  rea- 
sonably safe  place  and  safe  appliances  for  the  use  of  workmen  in  Its  employ. 

Approved  in  Reese  v.  Philadelphia  etc.  Ry.  Co.,  239  U.  S.  465,  60 
L.  Ed.  387,  36  Sup.  Ct.  135,  holding  mere  existence  of  great  number  of 
tracks  close  to  each  other  in  terminal  where  streets  Are  utilized  did  not 
support  inference  of  negligence  of  railroad;  Myers  v.* Pittsburgh  Coal 
Co.,  233  U.  S.  192,  58  L.  Ed.  910,  911,  34  Sup.  Ct.  559,  holding  mine 
owner  liable  for  death  where  miner  was  found  mangled  on  track  beneath 
overhead  wire;  Ejreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  214  U.  S. 
255,  256,  63  L.  Ed.  988,  29  Sup.  Ct.  619,  holding,  under  evidence,  ques- 
tion of  failure  to  provide  safe  place  to  work  was  presented  and  was  for 
jury ;  Gulf  Transit  Co.  v.  Grande,  222  Fed.  820,  138  C.  C.  A.  243,  hold- 
ing employer  not  liable  where  unsafe  condition  of  place  of  work  resulted 
from  manner  of  doing  work  by  workmen;  Dasher  v.  Hocking  Min.  Co., 
212  Fed.  631, 129  C.  C.  A.  164,  holding,  under  evidence,  question  of  safe 
place  to  work  for  repairman  in  mine  was  for  jury;  American  Locomo- 
tive Co.  V.  White,  205  Fed.  264, 123  C.  C.  A.  464,  holding  variation  from 
customary  method  of  doing  work  in  which  plaintiff  was  injured  could  be 
proven  as  showing  increase  of  danger;  Canadian  Northern  Ry.  Co.  v. 
Senske,  201  Fed.  645, 120  C.  C.  A.  65,  holding  evidence  of  ordinary  prac- 
tice admissible  on  question  of  negligenee;  West  v.  Chicago  etc.  Ry.  Co., 
179  Fed.  804,  103  C.  C.  A.  293,  holding  brakeman  struck  and  killed  at 
low  bridge  not  marked  with  telltales  was  not  negligent  as  matter  of 
law;  Chicago  etc.  Ry.  Co.  v.  Minneapolis  etc.  Ry.  Co.,  176  Fed.  242,  20 
Ann.  Gas.  1200, 100  C.  C.  A.  41,  holding  evidence  of  custom  of  stopping 
train  at  crossing  admissible  on  question  of  negligence  in  not  doing  so; 
Lake  v.  Shenango  Furnace  Co.,  160  Fed.  895,  88  C.  C.  A.  69,  holding  evi- 
dence of  custom  in  use  of  mining. machinery  admissible  on  question  of 
providing  safe  place  to  work;  Chicago  Great  Western  Ry.  Co.  v.  Egan, 
159  Fed.  45,  86  C.  C.  A.*  230,  evidence  of  ordinary  practice  of  operators 
in  moving  trains  admissible  on  question  of  negligence;  Shandrew  v. 
Chicago  etc.  Ry.  Co.,  142  Fed.  324,  73  C.  C.  A.  430,  upholding  instruc- 
tions defining  care  required  of  railway  company  to  discover  defects  in 
air-brake  hose;  Guana  v.  Southern  Pac.  Co.,  15  Ariz.  420,  139  Pac.  784, 
holding  railroad  liable  where  employee  was  killed  while  moving  engine 
through  narrow  door  of  roundhouse;  Rio  Grande  Southern  R.  Co.  v. 
Nichols,  52  Colo.  306,  123  Pac.  320,  holding  railroad  liable  where  brake- 
men  injured  because  of  negligence  of  bridge  foreman  in  repairing 
bridge ;  Indianapolis  Traction  etc.  Co.  v.  Holtsdaw,  41  Ind.  App.  538,  82 
N*.  E.  993,  upholding  judgment  for  street-car  conductor  injured  by  eon- 
tact  with  pole  near  track;  Devine  v.  Delano,  272  111.  176,  184,  111  N.  E. 
747,  749,  upholding  judgment  for  plaintiff  where  switchman  killed  by 
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being  stmek  by  post  near  track ;  Kreigh  v.  Westinghouse,  Church,  Kerr 
&  Co.,  86  Kan.  844,  122  Pac.  892,  holding  employer  liable  where  em- 
ployee injured  because  of  defective  derrick;  Chesapeake  etc.  Ry.  Co.  v. 
Vaughan's  Admx.,  159  Ky.  438,  167  S.  W.  143,  holding  railroad  liable 
where  brakeman  injured  by  striking  shed  along  track  while  descending 
side  of  car;  Miller  v.  Mich.  Central  R.  Co.,  185  Mich.  447,  152  N.  W. 
240,  holding  freight-house  and  tracks,  where  employee  caught  between 
car  and  door  post,  were  not  unsafe  place  to  work;  Clay  v.  Chicago  etc. 
Ry.  Co.,  104  Minn.  6,  8, 115  N.  W.  951,  952,  holding  railroad  liable  where 
brakeman  injured  by  platform  while  descending  side  of  car;  George  ▼. 
St.  Louis  etc.  R.  Co.,  225  Mo.  401,  125  S.  W.  206,  upholding  judgment 
against  railroad  where  engineer  injured  by  striking  building  alongside 
track;  Whelan  v.  United  Zinc  etc.  Co.,  188  Mo.  App.  604, 176  S.  W.  708, 
holding  employer  liable  where  employee  in  chemical  plant  injured  by 
splashing  of  acid  in  eye;  Lee  v.  St.  Louis  etc.  R.  R.  Co.,  112  Mo.  App. 
392,  393,  395,  398,  402,  87  S.  W.  18,  19,  20,  21,  holding  defendant  Uable 
where  injury  caused  by  sudden  locking  of  gearing  to  car,  causing  it  to 
stop  suddenly  and  throw  brakeman  off;  Riley  ▼.  Cudahy  Packing  Co., 
82  Neb.  325,  117  N.  W.  767,  holding  employer  liable  for  injury  by  fall  r 
of  steel  plate  permitted  to  stand  on  edge  unsupported ;  Kotera  v.  Ameri- 
can Smelting  etc.  Co.,  80  Neb.  654,  114  N.  W.  947,  holding  whether  safe 
place  to  work  was  provided  in  smelter  was  for  jury;  Horton  v.  Seaboard 
Air  Line  R.  Co.,  162  N.  C.  429,  430,  78  S.  E.  496,  497,  holding  railroad 
liable  where  engineer  injured  by  explosion  of  unguarded  water^auge; 
Coalgate  Co.  V.  Hurst,  25  Okl.  599, 107  Pac.  661,  upholding  judgment  for 
death  of  mine  employee  by  fumes  from  blasting  caused  by  defect  in  ven- 
tilating fan ;  Pf eiflfer  v.  Oregon-Washington  R.  &  N.  Co.,  74  Or.  326,  144 
Pac.  768,  7  N.  C.  C.  A.  700,  holding  railroad  liable  where  engineer  in- 
jured while  towing  defective  engine,  which  was  operated  by  its  en- 
gineer in  violation  of  rules ;  Foster  v.  University  Lumber  etc.  Co.,  65  Or. 
66,  131  Pac.  743,  upholding  recovery  for  sawyer  injured  in  shingle  mill ; 
Galveston  etc.  Ry.  Co.  v.  Manns,  37  Tex.  Civ.  362,  84  S.  W.  256,  uphold- 
ing judgment  against  railroad  where  engineer  injured  by  falling  over 
shovel  negligently  Jef t  on  gangway  in  roundhouse ;  San  Antonio  etc.  Ry. 
Co.  V.  Klaus,  34  Tex.  Civ.  495,  79  S.  W.  60,  holding  instructions  not  error 
because  by  repetition  this  principle  was  placed  prominently  before  jury ; 
Swan  V.  Salt  Lake  etc.  Ry.  Co.,  41  Utah,  527,  127  Pac.  270,  upholding 
judgment  for  lineman  injured  as  result  of  dangerous  proximity  of  wires ; 
Lincoln  v.  Central  Vermont  Ry.  Co.,  82  Vt.  193,  137  Am.  St.  Rep.  998, 
72  Atl.  824,  holding  where  freight-car  derailed  on  defective  curve,  in- 
jured brakemen  could  recover;  McDuffee's  Admx.  v.  Boston  etc.  R.  R. 
Co.,  81  Vt.  68,  69,  180  Am.  St.  Rep.  1019,  69  Atl.  130,  upholding  re- 
covery where  employee  on  car  roof  struck  by  water-tank  spout ;  Wood  v. 
Southern  Ry.  Co.,  104  Va.  655,  52  S.  E.  372,  where  injury  to  brakeman 
caused  by  giving  way  of  handhold,  evidence  of  defendant's  negligence 
sufficient  to  go  to  jury. 
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Distinguished  in  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  281,  284, 
1  L.  B.  A.  (N.  8.)  288,  68  C.  C.  A«  26,  holding  error  to  instruct  jury  that 
after  defendant  had  employed  an  engineer  it  was  required  to  use  de- 
gree of  care  to  supervise  his  subsequent  conduct  as  an  ordinarily  pru- 
dent man  would  use  under  like  circumstances  to  guard  against  his  own 
personal  danger;  dissenting  opinion  in  Horton  v.  Seaboard  Air  Line 
R.  Co.,  162  N.  C.  461,  454,  78  S.  E.  505,  506,  majority  holding  railroad 
liable  where  engineer  injured  by  explosion  of  unguarded  water-gauge. 

The  QueBtlon  of  assumption  of  risk  is  quite  apart  from  that  of  con- 
tributory negligence.  The  senrant  has  the  right  to  assume  that  the  master 
has  used  due  care  to  profide  suitable  appliances,  and  he  does  not  assume 
the  risk  of  the  master's  negligence  therein.  He  is  not  required  to  exercise 
care  to  discover  dangen,  but  if  he  knows  of  a  defect,  or  if  it  is  plainly 
observable,  and  he  continues  in  the  service,  he  elects  to  assume  the  risk. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Proflfitt,  241  U.  S.  468,  60 
L.  Ed.  1106,  36  Sup.  Ct.  620,  holding  employee  not  obliged  to  exercise 
care  to  discover  danger  from  employer's  negligence  not  ordinarily  inci- 
dent to  employment ;  Yazoo  etc.  R.  R.  Co.  v.  Wright,  236  U.  S.  379,  59 
L.  Ed.  279,  35  Sup.  Ct.  130,  holding  assumption  of  risk  by  engineer  not 
deducible  from  fact  that  engine  was  running  in  yard  on  track  over 
which  cars  from  switch  protruded;  Seaboard  Air  Line  Ry.  Co.  v. 
Horton,  233  U.  S.  502,  504,  Ann.  Gas.  1915B,  475,  L.  R.  A.  1915G,  1,  58 
L.  Ed.  1069,  1070,  34  Sup.  Ct.  635,  8  N.  C.  C.  A.  855,  holding  common- 
law  rule  as  to  assumption  of  risk  applied  to  defect  in  water-gauge  of 
which  engineer  had  knowledge;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232 
U.  S.  102,  58  L.  Ed.  524,  34  Sup.  Ct.  229,  holding  one  employed  for  .•^hort 
time  did  not  assume  risk  of  defect  in  velocipede  where  he  was  not  re- 
quired to  insx>ect  it;  Harvey  v.  Texas  etc.  Ry.  Co.,  166  Fed.  393,  92 
C.  C.  A.  237,  and  Texas  etc.  Ry.  Co.  v.  Harvey,  228  U.  S.  322,  57  L.  Ed. 
855,  33  Sup.  Ct.  518,  both  holding  fireman  did  not  assume  risk  of  being 
crushed  between  door  post  and  cab,  on  taking  engine  into  roundhouse; 
Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  220  U.  S.  596,  55  L.  Ed.  600,  31  Sup. 
Ct.  561,  holding  employee  did  not,  by  reason  of  his  knowledge  of  fact, 
assume  risk  of  car  not  being  equipped  as  required  by  Safety  Appliance 
Act;  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S.  12,  16,  51  L.  Ed.  686, 
688,  27  Sup.  Ct.  407,  reversing  judgment  on  ground  that  contributory 
negligence  of  deceased  employee  was  involved  with  and  dependent  on 
erroneous  views  of  Automatic  Coupler  Act;  Texas  etc.  Ry.  Co.  v.  Swear- 
ingen,  196  U.  S.  62,  49  L.  Ed.  888,  25  Sup.  Ct.  164,  increased  hazard  due 
to  railway  scale-box  being  located  too  near  switch  track  not,  as  a  matter 
of  law,  assumed  by  switchman;  Choctaw  etc.  R.  R.  Co.  v.  Holloway, 
191  U.  S.  338,  48  L.  Ed.  210  (see  24  Sup.  Ct.  104),  upholding  charge  on 
subject  of  fireman's  knowledge  of  absence  of  brakes  on  his  engine  not 
erroneous,  where  it  amounts  solely  to  direction  that  man  was  bound  to 
use  his  eyes,  but  was  not  bound  to  make  careful  examination  of  engine ; 
Benson  Lumber  Co.  v.  McCann,  223  Fed.  7, 11, 138  C.  C.  A.  415,  holdin<r. 
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under  facts,  employee  did  not  assume  risk  in  working  on  push-table  in 
sawmill;  Owl  Creek  Coal  Co.  v.  Qoleb,  210  Fed.  215,  127  C.  C.  A.  27, 
reversing  judgment  for  employee  because  of  errors  in  instructions  as  to 
assumption  of  risk  and  providing  safe  place  to  work;  New  York  etc.  R. 
Co.  V.  Vizvari,  210  Fed.  126,  L.  R.  A.  19160,  9,  126  C.  C.  A.  632,  holding 
use  of  defective  chisel  with  knowledge  of  defects  was  not,  as  matter  of 
law,  assumption  of  risk;  Missouri  Valley  Bridge  &  Iron  Co.  v.  Nunne- 
makcr,  209  Fed.  36,  126  C.  C.  A.  174,  holding  employee  did  not  assume 
risk  in  using  defective  maul;  Central  Vermont  Ry.  Co.  v.  Bethune,  206 
Fed.  873,  875,  124  C.  C.  A.  528,  reversing  judgment  for  employee  on 
ground  of  error  in  charges  on  assumption  of  risk;  Alaska  Pacific  S.  S. 
Co.  V.  Egan,  202  Fed.  869,  121  C.  C.  A.  225,  holding  dock  employee  did 
not  assume  risk  from  defective  appliances  required  to  be  used,  but  not 
owned  by  employer;  Mitchell  v.  Toledo  etc.  R.  Co.,  197  Fed.  533,  117 
C.  C.  A.  24,  holding  employee  did  not  assume  risk  in  going  by  only  pos- 
sible way  to  place  of  work  in  rejMiiring  car;  Schwartzmiller  v.  Ward- 
Mackey  Co.,  197  Fed.  40, 116  C.  C.  A.  586,  holding  employee  negligent  in 
manner  of  oiling  machine  in  motion;  Baltimore  etc.  R.  Co.  v.  Newell, 
196  Fed.  870,  116  C.  C.  A.  428,  holding  brakeman  assumed  risk  in  work- 
ing between  platform  and  track  where  space  plainly  insufficient;  Re- 
public Elevator  Co.  v.  Lund,  196  Fed.  749,  45  L.  R.  A.  (N.  S.)  707,  116 
C.  C.  A.  373,  holding  elevator  company  receiving  and  moving  cars  in 
its  own  yards  liable  for  injury  to  employee  from  defective  brakes; 
Southern  Ry.  Co.  v.  Rogers,  196  Fed.  290,  116  C.  C.  A.  106,  holding 
under  evidence,  questions  of  failure  to  furnish  safe  place  to  work  and 
assumption  of  risk  were  for  jury;  Chicago  etc.  R.  Co.  v.  Shalstrom,  195 
Fed.  728,  46  L.  R.  A.  (N.  S.)  887,  115  C.  C.  A.  515,  holding  carpenter 
assumed  risks  from  obviously  defective  structure;  Sandidge  v.  Atchison 
etc.  Ry.  Co.,  193  Fed.  872,  878,  113  C.  C.  A.  653,  holding  defense  of 
assumed  risk  not  available  where  conductor  killed  while  riding  runaway 
car  with  brake  insufficient  because  car  overloaded;  Cincinnati  etc.  Ry. 
Co.  V.  Jones,  192  Fed.  774,  775,  47  L.  R.  A.  (N.  S.)  488,  3  N.  C.  C.  A. 
840,  113  C.  C.  A.  55,  holding  railroad  liable  where  inexperienced  brake- 
man  killed  by  striking  roof  of  low  tunnel  of  which  he  had  not  been 
warned ;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  688,  689,  692,  112  C.  C.  A. 
228,  holding  inexperienced  employee  assisting  in  operating  turntable  did 
not  assume  risk  of  being  struck  by  projecting  tender;  St.  Louis  etc.  Ry. 
Co.  V.  Conley,  187  Fed.  956,  110  C.  C.  A.  97,  holding  engineer  killed  by 
striking  entrance  posts  to  tunnel  did  not  assume  risk  where  entrance 
had  recently  been  narrowed  in  re-enforcing  roof;  Maki  v.  Union  Pac. 
Coal  Co.,  187  Fed.  392,  109  C.  C.  A.  221,  holding  mine  employee  assumed 
risk  of  obvious  danger  from  unfenced  machinery;  Postal  Telegraph- 
Cable  Co.  y.  Grantham,  187  Fed.  58,  109  C.  C.  A.  370,  holding  lineman 
did  not  assume  risk  from  use  of  defective  tool  where  he  had  requested 
another;  Katalla  Co.  v.  Rones,  186  Fed.  34,  108  C.  C.  A.  132,  holding 
employee  on  pile  driver  did  not  assume  risk  from  absence  of  ''chock- 
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block";  Northern  Pac.  Ry.  Co.  v.  Aitinms,  179  Fed.  279,  102  C.  C.  A. 
631|  holding  boiler  maker's  helper  did  not  assume  risk  of  breaking  handle 
of  air  motor;  Jackson  v.  Chicago  etc.  Ry.  Co.,  178  Fed.  436, 102  C.  C.  A. 
159,  holding  section-hand  assumed  risk  from  foreman  carrying  gon  on 
hand  car  for  his  own  convenience;  Winters  v.  Baltimore  etc.  R.  Co., 
177  Fed.  66, 100  C.  C.  A.  462,  holding  track  hand  riding  to  work  did  not 
assume  risk  of  derailment  caused  by  defect  in  track;  Utah  Consol.  Min- 
ing Co.  ▼.  Bateman,  176  Fed.  63,  27  L.  R.  A.  (N.  S.)  958,  99  C.  C.  A. 
365,  holding  employee  operating  converter  of  metal  assumed  risk  from 
use  of  mixed  fuel  used  to  dry  converter,  use  of  which  caused  lining  to 
explode;  Leonard  Martin  Const.  Co.  v.  Highbarger,  176  Fed.  345.  99 
C.  C.  A.  128,  holding  carpenter  in  drop  pit  in  roundhouse  did  not  assume 
risk  of  caving  in  of  wall;  Duluth  Elevator  Co.  v.  Wallin,  174  Fed.  959, 
99  C.  C.  A.  459,  holding  question  of  assumption  of  risk  from  fall  of  loose 
board  from  roof  of  grain  elevator  on  workmen  loading  car,  was  for 
jury;  Baldi  v.  Cedar  Hill  Coal  etc.  Co.,  173  Fed.  784,  97  C.  C.  A.  505, 
holding  miner  did  not  assume  risk  of  untimbered  traveling  way;  Dela- 
ware V.  Beemer,  171  Fed.  823,  96  C.  C.  A.  493,  holding  negligence  of 
employee  injured  in  clearing  clogged  coal  screen  in  dark  was  question 
for  jury ;  Miller  v.  Missouri  etc.  Ry.  Co.,  169  Fed.  511,  95  C.  C.  A.  65, 
holding  question  of  assumption  of  risk  in  use  by  brakemen  of  defective 
handhold  was  for  jury;  Southern  Ry.  Co.  v.  Lyons,  169  Fed.  561,  25 
L.  R.  A.  (N.  8.)  835,  96  C.  C.  A.  66,  holding  fireman  assumed  risks  from 
absence  of  handholds  in  moving  wrecked  engine  to  shop ;  Dailey  v.  New 
York  etc.  R.  R.  Co.,  167  Fed.  600,  602,  606,  holding  question  of  assump- 
tion of  risk  was  for  jury,  where  fireman  was  injured  by  being  crushed 
between  cab  and  door  post  of  roundhouse  while  taking  in  engine; 
Haines  v.  Spencer,  167  Fed.  269,  92  C.  C.  A.  568,  reversing  judgment 
for  defendant  on  ground  of  error  in  instructions  as  to  negligence  and 
assumed  risk;  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  670,  28  L.  R.  A. 
(N.  8.)  962,  92  C.  C.  A.  357,  holding  employer  failed  to  exercise  due 
care  in  securing  safety  of  derrick  boom  by  fall  of  which  employee  was 
injured ;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  410,  92  C.  C.  A. 
159;  holding  brickmason  did  not  assume  risk  of  tipping  of  plank  on 
scaffold;  Norfolk  etc.  Ry.  Co.  v.  Beckett,  163  Fed.  481,  90  C.  C.  A.  25, 
holding  freight  conductor  did  not  assume  risk  from  standpipe  con- 
structed so  near  track  as  to  be  dangerous;  Firment  v.  Berwind- White 
Coal  Min.  Co.,  162  Fed.  763,  holding  employee  did  not  assume  risk  of 
explosion  of  defective  steam  pipes  in  room  where  he  worked;  Chicago 
etc.  Ry.  Co.  v.  McDonough,  161  Fed.  661,  88  C.  C.  A.  617,  holding  em- 
ployee did  not  assume  risk  of  injury  incident  to  use  of  boiler  negligently 
permitted  to  become  unsafe,  where  employee  was  required  to  inspect  it ; 
Lake  v.  Shenango  Furnace  Co.,  160  Fed.  892,  896,  88  C.  C.  A.  69,  hold- 
ing under  evidence  mine  employee  assumed  risk  in  operating  hand  hoist ; 
Chicago  etc.  Ry.  Co.  v.  Donovan,  160  Fed.  831,  87  C.  C.  A.  600,  holding, 
under  evidence,  employee  did  not  assume  risk  when  injured  while  cross- 
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ing  tracks  at  recognized  crossing  in  yards;  Missouri  etc.  Ry.  Co.  ▼. 
Wilhoit,  160  Fed.  444,  87  C.  C.  A.  401,  reversing  judgment  for  plaintiff 
for  error  in  charge  on  assumption  of  risk  in  use  of  defective  appliance 
with  knowledge  of  defect;  Kirkpatrick  v.  St.  Louis  etc.  R.  Co.,  159  Fed. 
858,  87  C.  C.  A.  35,  holding  under  evidence  employee  on  pile-driver  as< 
sumed  risk  of  falling  of  pile;  Nelson  v.  Southern  Ry.  Co.,  158  Fed. 
94,  85  C.  C.  A.  560,  holding  switchman  who  knew  manner  of  switching 
in  yards  assumed  risk  of  injury  from  heing  struck  by  cars;  Burke  v. 
Union  Coal  etc.  Co.,  157  Fed.  181,  84  C.  C.  A.  626,  holding  employee 
assumed  risk  of  contact  with  obvious  trolley  wire  in  lighted  tunnel; 
Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  684,  79  C.  C.  A.  368,  holding 
workman  bound  to  use  due  care  for  his  safety  against  such  increased 
risk  due  to  known  defect  in  machinery  until  repaired;  Chicago  etc.  Ry. 
Co.  V.  Riley,  145  Fed.  142,  143,  7  Ann.  Oas.  327,  76  C.  C.  A.  107,  fact 
that  railway  switch-stand  was  too  near  track  not  so  obvious  that  switch- 
man assumed  risk;  Riley  v.  Louisville  etc.  R.  Co.,  133  Fed.  907,  66 
C.  C.  A.  598,  holding  brakeman  assumed  risk  due  to  necessary  excava- 
tions under  spring-rail  frogs  in  railway  yard,  in  one  of  which  he  caught 
his  foot  causing  injury  by  approaching  car;  Hawley  v.  Chicago  etc.  Ry. 
Co.,  133  Fed.  151,  153,  66  C.  C.  A.  216,  holding  railroad  liable  for  injury 
caused  by  roof  of  freight  shed  projecting  over  track  a  few  feet  above 
cars  by  which  brakeman  knocked  off;  Chicago  etc.  Ry.  Co.  v.  Benton, 
132  Fed.  462,  65  C.  C.  A.  660,  assumption  of  risk  by  switching  foreman 
in  railway  yard  due  to  defect  in  track,  which  caused  oar  to  jump  track 
and  injure  him,  a  question  for  jury;  Denver  etc.  R.  Co.  ▼.  Arrighi, 
129  Fed.  348,  63  C.  C.  A.  649,  holding  act  of  March  2,  1893,  relieving 
railroad  employees  of  assumption  of  risk  where  cars  not  equipped  with 
automatic  couplers,  does  not  relieve  employee  from  using  due  care; 
Clark  V.  Kansas  City  etc.  R.  Co.,  129  Fed.  343,  64  C.  C.  A.  19,  where 
plaintiff's  warehouse  was  burned  from  fires  left  on  defendant's  right 
of  way  by  track  crews,  contributory  negligence  was  for  jury;  Glenmont 
Lumber  Co.  v.  Roy,  126  Fed.  528,  61  C.  C.  A.  506,  applying  rule  where 
employee  injured  in  sawmill;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
503,  508,  68  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  young  woman  injured 
by  having  fingers  caught  in  machine  at  which  she  had  worked  for  several 
months  assumed  risk  where  machine  was  uncovered  after  she  had  worked 
on  it  some  time;  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  13  Ariz.  275,  112  Pac. 
846, 1  N.  C.  C  A.  365,  holding  surveyor  did  not  assume  risk  from  operat- 
ing defective  velocipede  on  railroad;  Choctaw  etc.  R.  R.  Co.  v.  Jones, 
77  Ark.  376,  4  L.  B.  A.  (N.  S.)  887,  92  S.  W.  248,  where  servant  injured 
while  aiding  in  moving  machinery,  evidence  justified  finding  that  he  did 
not  assume  risk  of  negligence  of  foreman  in  directing  work;  Great 
Western  Sugar  Co.  v.  Parker,  22  Colo.  App.  45,  123  Pac.  679,  reversing 
judgment  for  errors  in  charges  on  assumption  of  risk;  Standard  Oil  Co. 
V.  Brown,  31  App.  D.  C.  385,  holding  stable  employee  did  not  assume 
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risk  of  fall  of  bale  of  hay  through  hole  in  loft,  known  to  employer; 
Carter  v.  McDermott,  29  App.  D.  C.  161,  10  L.  R.  A.  (N.  S.)  1103,  hold- 
ing where  conductor  injured  in  rear-end  collision  of  street-cars  due  to 
failure  of  first  car  to  have  tail  light,  fact  that  company  furnished  lan- 
terns for  tail  lights,  which  conductor  of  first  car  had  not  used,  did  not 
absolve  it;  Maloney  v.  Winston  Bros.  Co.,  18  Idaho,  751,  47  L.  B.  A. 
(N.  8.)  634,  111  Pao.  1084,  holding  mine  employee  did  not,  under  evidence, 
assume  risk  of  fall  of  rock;  Milby  &  Dow  Coal  etc.  Co.  v.  Balla,  7  Ind. 
Ter.  634,  18  L.  R.  A.  (N.  S.)  695,  104  S.  W.  862,  holding  mule  driver  in 
mine  could  not  recover  for  injury  caused  by  mule  taking  fright  at  accus- 
tomed object;  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  692,  167 
S.  W.  935,  holding,  under  evidence,  brakeman  did  not  assume  risk  in 
boarding  moving  train;  Hailey  v.  Texas  etc.  Ry.  Co.,  113  La.  539,  37 
South.  134,  holding  brakeman  struck  by  bridge  in  passing  under  it  on 
extra  high  car  did  not  assume  risk,  the  bridge  being  high  enough  so 
that  on  an  ordinary  car  he  would  not  have  to  stoop;  Pennsylvania  R.  Co. 
V.  Cecil,  111  Md.  301,  302,  73  Atl.  824,  825,  holding  assumption  of  risk 
was  for  jury  where  brakeman  caught  between  car  of  train  entering  yard 
and  car  on  switch;  Philadelphia  etc.  R.  R.  Co.  v.  Devers,  101  Md.  346, 
61  Atl.  419,  holding  railroad  liable  where  a  watch-box  provided  for  flag- 
man had  been  placed  by  other  employees  so  near  track  that  it  was  struck 
by  train  and  flagman  injured;  Knapp  v.  Great  Northern  Ry.  Co.,  130 
Minn.  409,  153  N.  W.  850,  holding  under  evidence,  questions  of  defend- 
ant's negligence,  and  plaintiffs  contributory  negligence  and  assump- 
tion of  risk,  were  for  jury;  Falkenbei^^  v.  Bazille  &  Partridge,  124  Minn. 
23,  144  N.  W.  432,  holding  painter  did  not  assume  risk  of  defective 
scaffold;  Heydman  ▼.  Red  Wing  Brick  Co.,  112  Minn.  162,  127  N.  W, 
562,  holding  employee  did  not  assume  risk  of  cave-in  of  day-bin; 
Johnson  v.  McLeod,  111  Minn.  482, 127  N.  W.  498,  holding  employee  as- 
sumed risk  of  injury  in  method  adopted  for  dumping  steel  bucket; 
Rase  V.  Minneapolis  etc.  Ry.  Co.,  107  Minn.  269,  273,  278,  21  L.  R.  A. 
(N.  S.)  138,  120  N.  W.  364,  366,.  368,  holding  employee  in  elevator  did 
not  assume  risk  from  unguarded  belt ;  Campbell  v.  Railway  Transfer  Co., 
95  Minn.  381,  104  N.  W.  550,  holding  brakeman  did  not  assume  risk 
due  to  loose  board  being  left  on  top  of  car;  Charlton  v.  St.  Louis  etc. 
R.  Co.,  200  Mo.  438,  98  S.  W.  537,  holding  assumption  of  risk  was  for 
jury  where  brakeman  was  struck  by  water-crane  while  mounting  ear; 
Cross  V.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  207,  177  S.  W.  1129,  re- 
versing judgment  for  roundhouse  employee,  injured  by  falling  over  hose 
negligently  placed  by  defendant,  for  error  in  instructions  as  to  negli- 
'  gence  and  assumed  risk ;  Johnston  v.  St.  Louis  etc.  R.  Co.,  150  Mo.  App. 
319,  130  S.  W.  416,  upholding  judgment  against  railroad  where  passen- 
ger injured  by  falling  through  vestibule  door  negligently  left  open; 
Killeen  v.  Barnes-King  Development  Co.,  ^  Mont.  218,  127  Pac.  91, 
holding  miner  did  not  assume  risk  of  defective  bumper  blocks  designed 
to  hold  dump-car  over  shaft;  Moyse  v.  Northern  Pac.  Ry.  Co.,  41  Mont. 
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291,  108  Pac.  1068,  holding  conductor  did  Bot,  under  evidence,  assume 
risk  of  caboose  in  yard,  being  struck  by  cars  not  properly  -  secured  by 
brakes ;  New  Omaha  etc.  light  Co.  v.  Dent,  68  Neb.  680, 103  N.  W.  1093, 
question  whether,  lineman  injured  while  handling  wires  chared  with 
electricity  assumed  risk  arising  from  fact  that  insulation  when  old  is 
liable  to  break  and  expose  wire  was  for  jury  on  facts;  Armstrong  v. 
A.  C.  Tuxbury  Lumber  Co.,  86  S.  C.  127,  128,  68  S.  E.  247,  employee 

.  held  negligent  when  caught  by  clothing  in  cog  gear;  El  Paso  etc.  K.  Co. 
V.  Foth,  45  Tex.  Civ.  281,  101  Tex.  138,  100  S.  W.  174,  upholding  judg- 
ment against  railroad  where  fireman  injured  by  explosion  of  water- 
glass;  Missouri  etc.  Ry.  Co.  v.  Hoskins,  34  Tex.  Civ.  629,  79  S.  W.  370, 
where  injury  caused  to  brakeman  by  defective  handhold  on  caboose, 
evidence  of  his  knowledge  of  defect  held  sufficient  to  go  to  jury  on 
question  of  assumption  of  risk;  Cook  v.  United  States  Smelting  Co., 
34  Utah,  203,  97  Pac.  32,  holding  employee  assumed  risk  in  jumping  from 
car  upon  loose  rocks  along  track;  Tuckett  v.  American  Steam  etc. 
Laundry,  30  Utah,  289,  116  Am.  St.  Bep.  832,  4  L.  B.  A.  (N.  S.)  990, 
84  Pac.  506,  holding  assumption  of  risk  and  negligence  of  plaintiff 
in  operating  laundry  machine  was  for  jury;  Merrill  v.  Oregon  etc.  R. 
Co.,  29  Utah,  282, 110  Am.  St.  Bep.  695,  81  Pac.  89,  holding  car  repairer 
in  railroad  yard  did  not  assume  risk  resulting  from  failure  of  company 
to  enforce  proper  regulations  for  flags  or  signals  to  indicate  when  work- 
men are  under  cars;  Leach  v.  Oregon  etc.  B.  Co.,  29  Utah,  300,  303, 

illO  Am.  St.  Bep.  708,  81  Pac.  94,  holding  brakeman  did  not  assume 
risk  resulting  from  uprights  of  bridge  being  too  near  track;  Duggan  v. 
Heaphy,  85  Vt.  523,  83  Atl.  729,  holding  risk  from  failure  to  equip 
mangle  with  guard-rail  not  assumed  by  employee  who  knew  of  no  sucli 
appliance;  Dunbar  v.  Central  Vermont  R.  Co.,  79  Vt.  476,  65  Atl.  528, 
holding  conductor  did  not  assume  risk  of  derailment  caused  by  rotten 
ties;  Southern  Ry.  Co.  v.  Jacobs,  116  Va.  200,  81  S.  E.  103,  reversing 
judgment  for  fireman  injured  because  of  defective  condition  of  track 
for  error  in  charge  on  assumed  risk;  Smith's  Adm'r  v.  Norfolk  etc. 
Traction  Co.,  109  Va.  466,  63  S.  E.  1006,  holding  electric  car  conductor 
did  not  assume  risk  of  being  struck  by  freight-car  on  adjoining,  track; 
Priddy  v.  Black  Betsey  Coal  etc.  Co.,  64  W.  Va.  248,  61  S.  E.  165,  hold- 
ing mine  employee  assumed  risk  of  known  dangers;  dissenting  opinion 
in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  196,  61  S.  E.  663,  majority 
holding  freight  conductor  negligent  in  walking  between  cars  after  giving 
order  to  engineer  to  slack  coupling ;  dissenting  opinion  in  Pressey  v.  Yam 
Mills,  138  N.  C,  436,  51  S.  E.  78,  holding  evidence  supported  finding 
that  employee  repairing  machine  did  not  assume  risk  of  its  not  being 
provided  with  belt-shifter  so  that  belt  was  liable  to  slip  from  loose  to 
tight  pulley  and  start  machine;  dissenting  opinion  in  Lyon  v.  Charleston 
&  W.  C.  Ry.,  77  S.  C.  350,  58  S.  E.  20,  majority  holding  flagman  assumed 
risk  in  uncoupling  cars;  dissenting  opinion  in  Stone  v.  Union  Pac.  R. 
Co.,  35  Utah,  374,  100  Pac.  388,  majority  holding  engineer  knowing  de- 
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fective  condition  of  engine  assumed  risk,  on  starting  from  siding,  of 
not  reaching  next  siding  before  meeting  approaching  train;  dissenting 
opinion  in  Dunn  v.  Oregon  etc.  R.  R.  Co.,  28  Utah,  489,  80  Pac.  314, 
majority  holding  plaintiff,  who  was  injured  while  loading  lies  on  car  by 
slipping  of  loose  board  on  which  he  was  standing,  which  formed  part 
of  temporary  platform  made  for  the  purpose,  assumed  risk;  Diamond 
Rubber  Co.  ▼.  Harryman,  41  Colo.  419,  15  L.  B.  A.  (N.  S.)  776,  92  Pac. 
923,  arguendo. 

Distinguished  in  dissenting  opinion  in  Dnggan  v.  Heaphy,  85  Vt.  542, 
560,  83  Atl.  737,  744,  majority  holding  risk  from  failure  to  equip  mangle 
with  guard^^Bil  not  assumed  by  employee  who  knew  of  no  such 
appliance. 

Distinction  between  defenses  of  assumption  of  risk  and  contributory 
negligence.    Note,  18  Ann.  Oas.  961. 

Distinction  between  assumption  of  risk  and  contributory  negli- 
gence.   Note,  21  L.  B.  A.  (N.  8.)  138. 

Servant's  assumption  of  risk  from  latent  danger  or  defect.  Note, 
17  L.  R.  A.  (K.  S.)  80. 

Servant's  assumption  of  'risks  from  master's  negligenoe.  Note,  28 
L.  R.  A.  (N.  8.)  1225,  1228. 

Assumption  of  risk  of  dangers  created  by  master's  negligence,  dis- 
coverable by  servant's  exercise  of  ordinary  care.  Note,  28  L.  R.  A. 
(N.  8.)  1252. 

Oentral  exception  to  instruction,  not  pointing  out  partieidar  obJecliciii% 
will  not  be  reviewed. 

Approved  in  Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C.  251,  Ann. 
Oa&  1916D,  706,  following  rule. 

Admissibility  of  evidence  of  -condition  before  and  after  accident 
of  property  whose  defects  alleged  to  have  caused  injury.  Ifote, 
82  L.  R.  A.  (N.  8.)  1140. 

191  v.  8.  70-77,  48  L.  Ed.  101,  2i  8np.  Ot.  28,  HUBBERT  T.  OAMFBEUjS- 
VnJiE  LUMBER  00. 

Where  bonds  were  issaed  under  statute  without  reference  to  amendment 
thereto  providing  for  special  remedy  on  bonds  and  that  bonds  should  so 
stipulate,  holders  were  not  entitled  to  remedies  given  only  by  amendment. 

Approved  in  Graham  v.  Quinlan,  207  Fed.  272,  124  C.  C.  A.  654,  hold- 
ing where  railroad  aid  bonds  were  issued  prior  to  statute  prescnbing 
exclusive  remedy  thereon,  and  bonds  contained  no  reference  to  act  or 
remedy,  county  could  not  claim  bonds  were  purchased  on  faith  of  con- 
tractual remedy;  Tucker  v.  Hubbert,  196  Fed.  852,  855, 117  C.  C.  A.  365, 
holding  Federal  court  could  enforce  judgment  against  county  on  past 
due  coupons  by  mandamus  proceeding  though  State  statute  provides  dif- 
ferent remedy. 
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Validity  of  statntes  imposing  appointing  power  on  judges.    Note, 
8  Ann.  Oas.  600. 

191  U.  a  78-84»  48  Ifc  Ed.  103,  24  Sup.  Ot.  30,  KINVEY  ▼.  OOUTMBIA 
EAVINaB  4fe  LOAN  ASSN. 

PetitionB  and  lK>nda  for  removal  are  in  nature  of  process  where  peti* 
tion  otherwise  snfficient  contains  general  aYerment  of  dlTorse  citisenship 
with  specific  aTerment  of  that  of  defendant,  and  recinisLte  diyerse  citisen- 
ship of  plaintiff  mxy  he  inferred  ftom  record  court  may  allow  amendment 
to  specifically  aver  citizenship  of  plaintiff. 

Approved  in  Thompson  v.  Stalmann,  131  Fed.  810,  reaffirming  rule; 
Matter  of  Moore,  209  U.  S.  506,  14  Ann.  Gas.  1164,  M  L.  Ed.,  911,  28 
Sup.  Ct.  585,  706,  holding  party  could  waive  objection  that  case,  by  peti- 
tion for  rehioval,  was  not  brought  into  particular  Federal  court  provided 
by  statute;  Ex  parte  Wisner,  203  U.  S.  460,  51  L.  Ed.  268,  27  Sup.  Ct. 
150,  holding  action,  commenced  in  State  court  by  nonresident  against 
nonresident  who  was  citizen  of  another  State  than  that  of  plaintiff,  could 
not  be  reviewed  to  Circuit  Court  of  United  States;  Stewart  v.  Cybnr 
Lumber  Co.,  211  Fed.  345,  and  Park  Square  Automobile  Station  v. 
American  Locomotive  Co.,  222  Fed.  988,  both  holding  where  plaintiff 
brought  suit  in  court  of  State  in  which  neither  party  resided,  defendant, 
under  section  29  of  Judicial  Code,  could  remove  case  to  Federal  court  of 
district  of  his  residence;  La  Belle  Box  Co.  v.  Strieklin,  218  Fed.  533, 
534,  134  C.  C.  A.  257,  holding,  though  petition  on  which  case  was  re- 
moved was  defective  £Dr  failure  to  show  proper  citizenship  of  plaintiff 
when  action  was  commenced,  reversal  of  judgment  was  not  required 
where  averments  were  accepted  by  State  court  as  sufficient;  Western 
Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  937,  120  C.  C.  A.  267, 
holding  suit  not  within  exceptions  of  section  51  of  Judicial  Code  was 
not  removable  on  ground  that  it  arose  under  laws  of  United  States, 
where  defendants  not  residents  of  district;  Anaconda  Copper  Min.  Co. 
V.  Butte-Balaklava  Copper.  Co.,  200  Fed.  810,  holding  suit  by  resident 
of  another  State  against  citizen  of  Territory  did  not  become  removable 
because  Territory  became  State  after  issue  joined;  Chase  v.  Erhardt, 
198  Fed.  310,  holding  statutes  relating  to  bonds  in  removal  proceedings 
should  be  liberally  construed  to  effect  purpose ;  Rural  Home  Tel.  Co.  v. 
Powers,  176  Fed.  989,  amendment  to  petition  for  removal  setting  out 
facts  to  show  that  cause  arose  under  laws  of  United  States  held  insuffi- 
cient; Mahapoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  169,  and  Barlow  v. 
Chicago  &  N.  W.  Ry.  Co.,  172  Fed.  518,  both  holding  suit  by  nonresident 
alien  against  citizen  of  another  State,  was  removable  to  Federal  court  in 
State  where  brought  only  by  consent;  Moyer  v.  Chicago  etc.  Ry.  Co., 
168  Fed.  107,  holding  where  suit  against  foreign  corporation  was  brought 
by  citizen  of  another  State  and  removed  to  Federal  court  in  State  where 
brought,  consent  of  plaintiff  to  filing  of  demurrer  out  of  time  waived 
objection  to  jurisdiction;  Barlow  v.  Chicago  etc.  Ry.  Co.,  164  Fed.  769, 
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holding  by  j^ing  suit  in  State  court  nonresident  alien  subjected  himself 
to  service  of  petition  and  bond  for  removal;  Holton  v.  Helvetia-Swiss 
Fire  Ins.  Co.,  163  Fed.  661,  allegations  as  to  citizenship  in  petition  of 
alien  defendant  for  removal  held  sufficient ;  People's  United  States  Bank 
v.  Goodwin,  160  Fed.  732,  holding  action  for  libel  not  removable  on  peti- 
tion averring  aotion  complained  of  was  taken  by  defendants  as  officers 
of  United  States ;  Corwin  Mfg.  Co.  v.  Henrici  Washer  Co.,  151  Fed.  939, 
holding  where  neither  party  resident  of  district  to  which  case  removed 
objection  to  jurisdiction  was  waived  by  general  appearance  of  defend- 
ant ;  Wilbur  v.  Red  Jacket  Con.  Coal  etc.  Co.,  153  Fed.  663,  De  La  Mon- 
tanya  v.  De  La  Montanya,  158  Fed.  118,  Lawrence  v.  Southern  Pac.  Co., 
165  Fed.  243,  Harding  v.  Standard  Oil  Co.,  170  Fed.  655,  Kyle  v.  Chicago 
etc.  Ry.  Co.,  173  Fed.  240,  Rife  v.  Lumber  Underwriters,  204  Fed.  36, 
122  C.  C-  A.  346,  Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed. 
531,  and  Missouri  etc.  Ry.  Co.  v.  Chappell,  206  Fed.  694,  all  holdin<]: 
defective  averment  of  citizenship  in  removal  petition  subject  to  amend- 
ment, not  amounting  to  supplying  necessary  jurisdictional  averment: 
Flynn  v.  Fidelity  &  Casualty  Co.,  145  Fed.  265,  allowing  such  amend- 
ment where  petition  in  legal  effect  showed  plaintifiPs  assignor  was  citizen 
of  a  different  State  and  alleged  controversy  between  citizens  of  different 
States;  Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed.  423,  enjoining  further 
proceedings  in  State  court  after  filing  in  Federal  court  of  record  of 
proceedings  for  removal,  although  the  bond  for  removal  was  defective; 
Gustafson  v.  Chicago  etc.  Ry.  Co.,  128  Fed.  87,  upholding  right  to  amend 
removal  petition  in  Circuit  Court;  Rones  v.  Katalla  Co.,  182  Fed.  948, 
and  Tiemey  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed.  84,  both  arguendo. 
Distinguished  in  Santa  Clara  County  v.  Gk>ldy  Machine  Co.,  159  Fed. 
751,  holding  removal  petition  fatally  defective  for  failure  to  disclose 
citizenship  of  one  defendant ;  Shane  v.  Bntte  Elec.  Ry.  Co.,  150  Fed.  816, 
refusing  to  allow  amendment  in  Federal  court  so  as  to  allege  citizenship 
of  a  defendant  where  there  was  no  showing  of  diverse  citizenship  in 
the  original  petition;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  190,  hold- 
ing where  suit  brought  by  plaintiffs  as  individuals,  averment  in  peti- 
tion for  removal  that  they  sued  as  stockholders  and  for  right  and  benefit 
of  foreign  corporation  will  not  give  Federal  jurisdiction. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1036. 

191  U.   S.   84-83,  48  L.   Ed.   106,  24  Svp.   Ot   33,  tmiTED  STATES  ▼. 
DENVEB  ft  BIO  QBANDE  B.  B.  00. 

Where  case  d^ends  on  proof  of  negative  and  means  of  proof  are 
eaoally  available  to  both  parties,  burden  is  on  party  averring  negative,  but 
when  ftom  nature  of  case  opposite  party  must  be  in  possession  of  evidence 
to  disprove  such  negative  averment  burden  is  on  him  to  produce  snch  proof. 
Approved  in  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  459, 
holding  where  proof  of  claim  in  bankruptcy  on  bi'each  of  contract  ncea- 
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tived  exceptions  of  contract  as  to  cause  of  breach,  it  was  prima  facie 
proof  that  breach  was  not  caused  by  any  exceptions;  Liberty  Bell  Gold 
Min.  Co.  V.  Smuggler-Union  Min.  Co.,  203  Fed.  803,  804,  122  C.  C.  A. 
113,  holding  in  trespass  for  taking  ore  from  mine,  where  taking  is  ad- 
mitted, burden  was  on  defendant  to  show  trespass  was  not  willful; 
J.  M.  Robinson  etc.  Co.  v.  Tuscaloosa  Mills,  183  Fed.  970,  106  C.  C.  A. 
306,  holding  in  suit  for  price  paid  for  goods  sold  but  not  delivered, 
defendant  had  burden  of  proving  defense  that  goods  were  set  apart  to 
be  shipped  on  buyers'  orders,  and  destroyed  by  fire  without  defendant's 
fault ;  -Ghost  v.  United  States,  168  Fed.  848,  94  C.  C.  A.  253,  holding  in 
action  for  trespass  for  taking  coal  burden  was  on  defendant  to  show 
compliance  with  statutes  for  acquiring  right  thereto;  Pennsylvania  R. 
Co.  V.  Orem  Fruit  etc.  Co.,  Ill  Md.  362,  73  Atl.  573,  balding  carrier 
receiving  produce  to  be  carried  in  refrigerator-car  beyond  its  lines  liable 
for  failure  to  re-ice  car  at  points  on  connecting  line  at  which  contract 
provided  for  re-icing;  Lyon  v.  Atlantic  Coast  Line  R.  Co.,  165  N.  C.  146, 
81  S.  E.  2,  Newborn  v.  LouisviUe  etc.  R.  R.  Co.,  170  N.  C.  207,  87  S.  E. 
38,  and  Orem  Fruit  &  Produce  Co.  v.  Northern  Cent.  Ry.  Co.,  106  Md. 
16,  124  Am.  St.  Bep.  462,  66  Atl.  438,  all  holding  on  proof  that  carrier 
received  goods  in  good  condition,  burden  was  on  it  to  show  delivery 
in  same  condition  to  next  carrier;  Meredith  v.  Seaboard  Air  Line  Ry. 
Co.,  137  N.  C.  484,  60  S.  E.  3,  holding  in  action  for  damage  to  goods 
caused  by  delay  in  shipment,  burden  on  initial  carrier  to  show  damage 
did  not  occur  while  goods  in  its  possession;  Hicks  v.  Northwestern  Aid 
Assn.,  117  Tenn.  213,  96  S.  W.  964,  holding  where  insurance  policy  pro- 
vided rates  should  be  increased  only  on  occurrence  of  certain  contin- 
gencies, and  company  sought  to  justify  increase  of  rates,  burden  was 
upon  it  to  show  occurrence  of  contingencies. 

Distinguished  in  Young  v.  Woodman,  18  N.  M.  211,  135  Pac.  87,  hold- 
ing in  suit  to  cancel  contract  of  deceased  husband  of  plaintiff,  allegation 
that  no  evidence  of  payment  of  consideration  recited  could  be  found 
did  not  put  burden  on  defendants  to  prove  payment. 

While  the  Supreme  Court  of  a  territory  upon  a  second  writ  of  error 
might  consider  itself  bound  by  law  declared  on  hearing  first  writ,  Federal 
Supreme  Court  is  not  restrained  by  such  limitation. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  holding  on  certiorari  court  was  not 
bound  to  consider  that  interlocutory  decree  settled  law  of  case  because 
it  refused  to  review  it  on  certiorari;  United  States  v.  Beatty,  232  U.  S. 
466,  58  L,  Ed.  687,  34  Sup.  Ct.  392,  holding  judgment  of  Circuit  Court 
of  Appeals  vacating  award  of  commissioners  and  requiring  trial  by 
jury  was  not  reviewable  on  writ  of  error,  but  if  erroneous  could  only 
be  corrected  on  writ  of  error  after  case  had  proceeded  to  final  judgment 
in  that  court;  Zcckendorf  v.  Steinfeld,  225  U.  S.  454,  56  L.  Ed.  1168,  32 
Sup.  Ct.  728,  holding  decision  of  Supreme  Court  of  territory,  however 
affecting  trial  court,  was  not  law  of  case  for  Supreme  Court  of  United 
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States;  Messinger  v.  Anderson,  225  U.  S.  444,  56  L.  Ed.  1156, 32  SufK  Ct. 
739,  holding  Circuit  Court  of  Appeals  was  not,  on  second  appeal,  in 
case  involving  construction  of  wiU,  bound  by  former  constmction ;  A.  B. 
Moss  &  Bro.  ▼.  Barney,  25  Idaho,  6,  136  Pac.  609,  holding  role  of  res 
adjudicata  did  not  apply  where  Federal  question  involved  in  which 
United  States  Supreme  Court  has  held  to  different  rule  after  decision 
by  State  Supreme  Court. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  885* 

191  U.  a  98-102,  4L8  L.  Ed.  110,  24  Sap.  Ot.  27,  EZ  PASTE  JOIN& 
Not  cited. 

191  U.  a  102,  48  Lk  Ed.  112,  24  Slip.  Ot.  28,  EX  PABTE  BXAXB. 

Not  cited. 

191  U.  S.  103-115,  48  L.  Ed.  112,  24  Sup.  Ot  86,  EOEINaTON  ft  80U>IEBS^ 
HOME  B.  OO.  v.  McDEYITT. 

Contract  to  build  and  operate  street  railway  Use  upon  lands  of  plaintiff 
opened  for  sale  as  addition  to  town  and  bieacli  thereof  by  railway  company 
considered,  sad  instraction  that  measure  of  damages  was  difference  in  faloe 
of  land  after  cars  ceased  to  run  and  removal  of  tracks,  held  erroneous  as 
not  including  other  contingencies  affecting  value. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Thomas,  70  Kan.  422,  78  Pac. 
865,  on  breach  of  contract  whereby  defendant  railroad  allowed  plain- 
tiff to  sell  watches  to  its  employees  and  to  accept  orders  on  treasurer 
for  payment  thereof,  damages  for  loss  of  future  profits  too  specula- 
tive, remote  and  uncertain;  John  Hetherington  &  Sons  v.  William 
Firth  Co.,  210  Mass.  24,  95  N.  E.  965,  contract  giving  exclusive  right 
to  sell  machinery  in  certain  territory  considered  and  measure  of  damages 
for  breach  by  agent  held  not  to  be  loss  of  profits,  but  only  ex]>en8e  of 
establishing  another  agency;  Donnelly  v^  Jackson  Bros.,  2  Tenn.  Civ.  415, 
416,  applying  rule  in  suit  for  damages  for  causing  breach  by  railway  of 
contract  to  put  in  siding. 

Distinguished  in  South  Memphis  Land  Co.  v.  McLean  etc.  Lumber  Co., 
179  Fed.  423,  424,  425,  102  C.  C.  A.  563,  holding  where  vendor  of  mill 
site  agreed  to  furnish  track  connections  to  railroad,  measure  of  damages 
for  failure  to  furnish  connections  is  diminution  in  value  of  mill  site. 

Right  of  railroad  to  abandon  operation.    Note,  L.  B.  A.  1915A,  557. 

191  U.  a  115-119,  48  L.  Ed.  116,  24  Sup.  Ct.  45,  HOIJ>EN  T.  STBATTOK. 

Certiorari  and  not  appeal  is  mode  of  reviewing  Circuit  Court  of  Appeals 
decree  made  under  Bankruptcy  Act,  section  24b. 

Approved  in  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  532,  48  L.  Ed.  291, 
24  Sup.  Ct.  176,  following  rule;  Hatch  v.  Ketcham,  198  U.  S.  580,  49 
L.  Ed.  1172,  25  Sup.  Ct.  801,  dismissing  appeal  for  want  of  jurisdiction ; 
First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  288,  291,  49  L.  Ed. 
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1054,  1056,  25  Sup.  Ct.  693,  apj^al  not  proper  method  of  reviewing  de- 
cree of  bankruptcy  court  on  petition  of  receiver  directing  sale  of  prop- 
erty and  determining  rights  of  adverse  claimants;  Schweer  v.  Brown, 
195  U.  S.  172,  49  L.  Ed.  146, 25  Sup.  Ct.  15,  dismissing  appeal  from  order 
directing  payment  of  money  to  trustee  as  belonging  to  assets  of  estate; 
O'Dell  v.  Boyden,  150  Fed.  737,  10  Ann.  Oaa.  239,  80  C.  C.  A.  397,  hold- 
ing proceeding  between  trustee  in  bankruptcy  and  prior  assignee  of 
right  to  membership  in  Kew  York  stock  exchange  a  ''proceeding  in  bank- 
ruptcy," and  reviewable  only  by  petition  to  revise;  In  re  McMahon,  147 
Fed.  688,  689,  77  C.  C.  A.  668,  petition  of  trustee  for  order  to  sell  real 
estate  bringfing  in  third  persons  asserting  liens  for  purpose  of  determin- 
ing their  rights  reviewable  only  by  petition  for  revision;  Dickas  v. 
Barnes,  140  Fed.  8^2,  5  L.  R.  A.  (N.  S.)  654,  72  C.  C.  A.  261,  dismiss- 
ing appeal  from  order  requiring  members  of  bankrupt  partnership  to 
schedule  and  surrender  individual  property,  and  holding  prayer  for 
allowance  of  appeal  could  not  operate  as  prayer  for  revision  under  sec- 
tion 24b;  In  re  Drayton,  135  Fed.  883,  holding  settlement  of  title  to 
specific  property  in  hands  of  trustee  where  petitioner  in  intervention 
claims  to  be  owner  is  ''proceeding  in  bankruptcy"  and  within  authority 
of  referee ;  In  re  Levitt,  126  Fed.  891,  holding  where  prior  to  filing  of  in- 
voluntary bankruptcy  petition  bankrupt  made  assignment  of  claim  on 
policies  constituting  sole  assets  and  assignee  rendered  services  in  at- 
tempting to  collect  same,  and  on  appointment  of  trustee  turned  over 
policies  and  proofs  to  him,  assignee's  claim  for  expense^  was  allowable 
by  way  of  deduction  from  fund  to  extent  of  services. 

Distinguished  in  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  300,  48 
L.  Ed.  987,  24  Sup.  Ct.  690,  appeal  lies  from  judgment  of  bankrupt 
court  sustaining  title  to  property  in  possession  of  trustee  against  claims 
of  intervener. 

The  allowance  or  rejection  of  claims  is  a  part  of  bankxnptcy  proceed- 
ings, and  not  an  independent  salt,  and  are  snbject  to  revision  by  Olrcnit, 
Court  of  Appeals,  and  appeal  does  not  lie  to  Supreme  Oourt  ftom  decisions 
In  the  exercise  of  that  jurisdiction. 

Approved  in  Huttig  Sash  etc.  Co.  v.  Stitt,  218  Fed.  3,  133  C.  C.  A. 
641,  and  Mitchell  Store  Bldg.  Co.  v.  Carroll,  232  U.  S.  382,  68  L.  Ed. 
652,  34  Sup.-Ct.  410,  both  following  rule;  Andrews  v.  Partridge,  225 
U.  S.  696,  56  L.  Ed.  1261,  32  Sup.  Ct.  835,  Norris  v.  Johnson,  232  U.  6. 
715,  58  L.  Ed.  811,  34  Sup.  Ct.  330,  Pennsylvania  v.  York  Silk  Mfg.  Co., 
232  U.  S.  718,  58  L.  Ed.  813,  34  Sup.  Ct.  601,  and  Doyle  v.  Schmidheiser, 
235  U.  S.  694,  59  L.  Ed.  429,  35  Sup.  Ct.  208,  all  dismissing  for  want 
of  jurisdiction;  Duryea  Power  Co.  v.  Stembergh,  218  U.  6.  301,  54 
L.  Ed.  1048,  31  Sup.  Ct.  25,  holding  appeal  did  not  lie  from  decision  of 
Circuit  Court  of  Appeals  on  disallowance  of  claim  for  voting  purposes ; 
Freed  v.  Central  Trust  Co.,  215  Fed.  875,  132  C.  C.  A.  7,  holding  pro- 
ceedings for  contempt  of  court  of  bankruptcy  for  refusal  to  obey  order 
to  turn  over  property  to  receiver  were  civile  and  not  reviewable  on  writ 
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of  error;  Kyle  v.  Hammond,  192  Fed.  560,  113  C.  C.  A.  31,  holding  on 
dismissal  of  petition  to  review  decision  in  bankruptcy  for  want  of  juris- 
diction, leave  could  not  be  granted  to  appeal  to  Supreme  Court;  More- 
house V.  Pacific  Hardware  etc.  Co.,  177  Fed.  339,  100  C.  C.  A.  647,  hold- 
ing proceedings  for  contempt  of  injunction  in  bankruptcy  in  collateral 
matter  was  not  "proceeding  in  bankruptcy"  subject  to  review  on  origi- 
nal petition ;  In  re  Rose  Shoe  Mfg.  Co.,  168  Fed.  40,  93  C.  C.  A.  461, 
and  In  re  Farrell,  176  Fed.  508,  100  C.  C.  A.  63,  both  holding  decision 
denying  summary  order  to  compel  assignee  to  turn  over  assets  to  trus- 
tee was  reviewable  on  petition  to  revise  under  section  24b;  Thompson  v. 
Mauzy,  174  Fed.  614,  98  C.  C.  A.  457,  holding  ''controversies  arising  in 
bankruptcy  proceedings"  under  section  24b  did  not  include  order  dismiss- 
ing petition  for  revocation  of  bankrupt's  discharge ;  Mason  v.  Wolkowich, 

150  Fed.  702, 10  L.  R.  A.  (N.  S.)  766,  80  C.  C.  A.  435,  holding  proceeding 
by  trustee  to  compel  payment  of  proceeds  of  sale  of  bankrupt's  assets 
reviewable  by  appeal ;  In  re  First  Nat.  Bank,  135  Fed.  64,  67  C.  C.  A. 
536,  holding  order  disallowing  mortgage  lien  upon  stock  of  merchan- 
dise and  stove  fixtures  where  mortgagee  had  not  taken  possession,  ap- 
pealable ;  In  re  Mueller,  135  Fed.  712,  714,  715,  68  C.  C.  A.  349,  holding 
order  allowing  a  certain  claim  against  bankrupt  reviewable  only  by 
appeal;  In  re  Friend,  134  Fed.  782,  67  C.  C.  A.  500,  holding  judgment 
confirming  composition  reviewable  by  appeal;  McDonald  v.  Campbell, 

151  Fed.  746,  81  C,  C.  A.  101,  arguendo. 

-  Distinguished  in  In  re  Hartzell,  209  Fed.  777,  126  C.  C.  A.  499,  hold- 
ing claim  for  lien  securing  demand  might  be  asserted  independently  of 
demand  so  as  to  create  appealable  controversy;  Kirkpatrick  v.  Hames- 
berger,  199  Fed.  890,  118  C.  C.  A.  334,  holding  judgment  in  plenary  suit 
by  trustee  to  recover  money  from  third  party  was  reviewable  by  appeal, 
and  not  by  petition  to  review  under  section  24b. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedii^s. 
Note,  16  Ann.  Gas.  1017. 

Review  of  controversies  arising  in  or  in  course  of  bankruptcy  pro- 
ceedings.   Note,  10  L.  R.  A.  (N.  S.)  767. 

191  TJ.  a  110-125,  48  L.  Ed.  119,  24  Sup.  Ct.  64,  OOimNENTAI*  KAT. 
BANK  ▼.  BUFOBB. 

Supreme  Court's  Jurisdiction  to  review  Circuit  Court  of  Appeals  decree 
must  first  be  considered  where  question  arises  on  face  of  record. 

Approved  in  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  155,  48  L.  Ed.  387, 
24  Sup.  Ct.  248,  upholding  jurisdiction  to  review  Porto  Rico  District 
Court  judgment  in  action  on  policy  issued  by  foreign  corporation  in 
which  matter  in  dispute  exceeds  five  thousand  dollars ;  Thomas  v.  Board 
of  Trustees,  195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  holding  in  suit 
by  citizen  of  Michigan  against  board  of  trustees  of  Ohio  State  Uni- 
versity, which  was  not  a  corporation,  Federal  court  will  not  take  notice 
of  law  creating  such  board  as  showing  diverse  citizen3hip;  Minnesota 
V.  Northern  Securities  Co.,  194  U.  S.  63,  48  Ik  Ed.  877,  24  Sup.  Ct.  598, 
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and  iTtah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179,  both 
holding  Federal  jarisdiction  could  not  be  conferred  by  consent  of  par- 
ties; Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194,  48  L.  Ed.  144,  24 
Sup.  Ct.  67,  holding  averment  that  if  temporary  injunction  gpranted  by 
inferior  State  court,  restraining  future  payment  of  water  rentals  be- 
cause of  invalidity  of  contract,  should  be  made  perpetual,  water  com- 
pany would  be  deprived  of  property  without  due  process,  does  not  jus- 
tify Federal  jurisdiction  over  suit  to  restrain  city  from  attempting  to 
annul  water  contract;  Russell  v.  Russell,  200  U.  S.  613,  50  K  Ed.  620, 
26  Sup.  Ct.  755,  Warder  v.  Loomis,  197  U.  S.  619,  49  L.  Ed.  909,  25  Sup. 
Ct.  799,  and  Kimball  v.  Chicago  etc.  Brick  Co.,  194  U.  S.  631,  48  L.  Ed. 
1158,  24  Sup.  Ct.  858,  all  dismissii^  appeals  for  vrani  of  jurisdiction; 
White  Mountain  Paper  Co.  v.  Morse,  127  Fed.  644,  62  C.  C.  A.  369,  hold- 
ing corporation  of  New  Jersey  may  be  adjudged  bankrupt,  though  de- 
cree 'of  dissolution  has  been  entered  by  State  court  in  proceedings 
against  it. 

Question  of  JuriBdiction  arlglng  on  face  of  writ  of  error  or  apiwal  can- 
not 1)6  Ignored. 

Approved  in  Herrmann  v.  Edwards,  238  U.  S.  113,  59  L.  Ed.  1227,  35 
Sup.  Ct.  839,  holding  Federal  courts  had  no  jurisdiction  under  act  of 
August  13,  1888,  or  section  24  of  Judicial  Code,  of  suit  by  stockholder 
against  directors  of  national  bank  and  bank  to  compel  reimbursement 
for  wrongful  investment  of  bank's  funds;  Louisville  etc.  R.  R.  Co.  v. 
Mottley,  211  U.  S.  152,  58  L.  Ed.  127,  29  Sup.  Ct.  42,  and  Chicago  etc. 
Ry.  Co.  V.  Willard,  220  U.  S.  421,  55  L.  Ed,  524,  31  Sup.  Ct.  460,  both 
holding  court  could  on  its  own  motion  prevent  Circuit  Court  from  exer- 
cising jurisdiction  not  conferred  on  it  by  statute;  Reed  v.  American- 
German  Nat.  Bank,  155  Fed.  234,  arguendo. 

Act  of  August  13^  1888,  made  national  hanks,  for  purposes  of  being 
sued  in  Circuit  Courts,  citizens  of  States  in  which  located. 

Approved  in  Bankers  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  305, 
307,  60  L.  Ed.  1014,  1015,  36  Sup.  Ct.  569,  holding  by  section  24  of 
Judicial  Code,  Congress  invested  District  Courts  with  original  jurisdic- 
tion at  law  and  equity  of  suits  arising  under  Constitution,  laws  or 
treaties  of  United  States;  Quthrie  v.  Harkness,  199  U.  S.  153,  50  L»  Ed. 
131,  26  Sup.  Ct.  4,  holding  right  of  stockholder  of  national  bank  to  in- 
spect books  thereof  enforceable  by  proceedings  in  State  court. 

Distinguished  in  Van  Reed  v.  People's  Nat.  Bank,  198  U.  S.  560,  49 
L.  Ed.  1168,  25  Sup.  Ct.  775,  holding  act  of  July  12,  1882,  does  not  give 
right  of  attachment  against  such  banks  which  was  prohibited  by  Rev.. 
Stats.,  §  5242. 

191  TJ.  S.  126-138,  48  I..  Ed.  121,  24  Sup.  Ct.  49,  HOWABD  ▼.  FLEMING. 

Decision  of  highest  court  of  State  that  conspiracy  to  defraud  is  common- 
law  offense  and  therefore  cognizable  in  State  courts  is  not  Federal  question, 
nor  reviewable  in  Federal  Supreme  Court. 
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Approved  in  Erickson  v.  Hodges,  179  Fed.  180,  102  C.  C.  A.  443, 
holding  decision  of  highest  State  court  that  offense  chaiged  was  one 
punishable  under  laws  of  State  was  conclusive  on  habeas  corpus  in 
Federal  court;  State  v.  Brown,  170  N.  C.  715,  86  S.  E.  1043,  holding 
form  of  indictment  for  violation  of  law  relating  to  intoxicating  liquors 
was  not  in  contravention  of  Federal  Constitution;  Ex  parte  Martinez, 
66  Tex.  Cr.  69,  145  S.  W.  994,  arguendo. 

Wliera  Ugliest  State  court  has  decided  that  in  criminal  trial  It  is  aufll- 
cient  to  charge  correctly  on  teaaonahle  doubt  wltboat  reference  to  presump- 
tion of  Innocence,  such  omission  is  not  denial  of  due  process  of  law. 

Approved  in  Harrington  v.  Missouri,  205  U.  S.  487,  61  Ik  Ed.  894,  27 
Sup.  Ct.  582,  holding  rulings  of  State  court  on  venue,  evidence  and 
indictment  did  not  present  Federal  question. 

Where  no  claim  on  Federal  ground  is  presented  to  highest  court  of 
State,  writ  of  error  doea  not  lie  to  Federal  Supreme  €k>nrt,  though  Federal 
questions  discussed  in  opinion  of  State  court. 

Approved  in  Baird  v.  Monroe,  207  U.  S.  580,  58  L.  Ed.  S49,  28  Sup. 
Ct.  257,  dismissing  for  want  of  jurisdiction;  Burt  v.  Smith,  203  U.  S. 
135,  51  L.  Ed.  126,  27  Sup.  Ot.  37,  dismissing  imt  of  error  from  State 
court  where  record  showed  no  Federal  question  till  assignment  of  errors 
to  Supreme  Court. 

Infliction  of  sentence  more  severe  than  usually  giTsn  for  like  offense 
is  not  denial  of  equal  protection  of  laws,  and  undue  leniency  in  one  case 
does  not  transform  reasonable  punishment  in  another  case  to  a  cruel  one. 

Approved  in  Badders  v.  United  States,  240  U*.  S.  394,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  holding  concurrent  sentence  on  each  of  five  counts  and 
cumulative  fines  was  not  cruel  or  unusual  punishment ;  Graham  v.  West 
Virginia,  224  U.  S.  631,  66  L.  Ed.  924,  32  Sup.  Ct.  583,  70  W.  Va,  804, 
holding  cruel  and  unusual  punishment  not  inflicted  on  former  convict 
by  trial  and  conviction  on  information  charging  prior  convictions  not 
alleged  in  indictment  on  which  he  was  last  convicted,  and  sentence  to 
additional  punishment;  dissenting  opinion  in  Weems  ▼.  United  States, 
217  U.  S.  400, 19  Ann.  Oas.  705,  54  L.  Ed.  812,  30  Sup.  Ct.  544,  majority 
holding  section  56  of  Philippine  Penal  Code  void  as  violating  Philippine 
Bill  of  Rights  against  cruel  and  unusual  punishment. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ann.  Oas.  729. 

Cruel  and  unusual  punishment.    Note,  L.  £.  A.  19150,  559,  560, 
566. 

191  V.  &  138-150,  48  J»,  Ed.  125,  24  Sup.  Ot.  61,  SMITH  T.  INDIANA  EX 
BEK  LEWIS. 

Jurisdiction  of  Supreme  Oonrt  can  only  be  invoked  bj  party  havin^r 
personal  interest  in  the  litigation. 

Approved  in  Marshall  v.  Dye,  231  U.  S.  257,  258,  58  L.  Ed.  208,  209, 
34  Sup.  Ct.  92,  refusing  to  review,  at  suit  of  State  election  board,  judg- 
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ment  enjoining  them  from  submitting  proi)osed  Constitution  to  electors 
of  State ;  MoCandless  v.  Pratt,  211  U.  S.  443,  63  L.  Ed.  278,  29  Sup.  Ct. 
144,  holding  taxpayer  had  no  personal  interest  to  sustain  writ  of  error 
in  suit  by  him  to  enjoin  exchange  of  public  lands  of  Hawaii  for  other's 
lands ;  County  Court  v.  West  Virginia,  208  U.  S.  197,  52  Ik  Ed.  461,  28 
Sup.  Ct.  275,  holding  County  Court  had  no  personal  interest  to  sustain 
writ  of  error  to  Supreme  Court  to  review  decision  holding  tax  levy 
excessive. 

Extent  of  power  of  public  officers  to  question  constitutionality  of  State 
statute  as  excuse  for  refusing  to  enforce  it,  is  a  local  question. 

Approved  in  Stewart  v.  Kansas,  239  U.  S.  16,  60  L.  Ed.  121,  36  Sup. 
Ct.  16,  following  rule. 

Unconstitutionality   of   statute   as   defense   against  mandamus  to 
compel  enforcement.    Note,  S4  L.  E.  A.  (N*.  B*)  1061. 

191  n.  S.  150-158»  48  L.  Ed.  127,  24  Sup.  Ot  43,  JTOFUN  ▼.  SOtJTHWEST 
MISSOUBI  UOHT  CO. 

Bestraints  on  goyemmental  agencies  will  not  readily  be  Implied. 
Where,  under  statute,  city  has  power  to  estahlish  its  own  lighting  system 
or  grant  ftandilse  therefor,  and  franchise  for  term  is  granted,  an  ordinance 
providing  for  erection  of  plant  hy  city,  is  not  Told  as  impairing  obligation 
of  existing  contract. 

Approved  in  Owensboro  Water  Works  Co.  v.  Owensboro,  193  U.  S. 
'667,  48  L.  Ed.  839,  24  Sup.  Ct.  853,  Tillamook  Water  Co.  v.  Tillamook, 
150  Fed.  119,  80  C.  C.  A.  71,  and  Tillamook  Water  Co.  v.  Tillamook 
City,  139  Fed.  406,  407,  all  reaffirming  rule;  Madera  Waterworks  v. 
City  of  Madera,  185  Fed.  283,  284,  294,  and  Madera  Waterworks  v. 
City  of  Madera,  228  U.  S.  456,  67  L.  Ed.  919,  33  Sup.  Ct.  571,  both 
holding  nothing  in  California  Constitution  constituted  contract  that 
municipalities  will  not  construct  waterworks  that  will  compete  with 
privately  owned  works  built  under  provisions  of  Constitution;  Water, 
Light  etc.  Co.  v.  City  of  Hutchinson,  207  U.  S.  394,  62  L.  Ed.  263,  28 
Sup.  Ct.  135,  holding  Kansas  statutes  did  not  give  second-class  cities 
power  to  grant  exclusive  franchise;  Knoxville  Water  Co.  v.  Knoxville, 
200  U.  S.  37,  60  K  Ed.  360,  26  Sup.  Ct.  224,  agreement  of  city  in  grant- 
ing franchise  to  water  company  that  it  would  not  grant  'Ho  any  other 
person  or  corporation"  any  rights  to  supply  city  with  water  for  thirty 
years  does  not  oblige  city  not  to  install  its  own  system ;  Helena  Water- 
works Co.  V.  Helena,  195  U.  S.  388,  49  L.  Ed.  248,  25  Sup.  Ct.  40,  pro- 
vision in  granting  of  franchise  to  water  company  that  it  should  supply 
all  inhabitants  of  the  city  for  twenty  years  does  not  imply  obligation 
on  part  of  city  not  to  maintain  plant  of  its  own;  Shaw  v.  Covington, 
194  U.  S.  597,  48  L.  Ed.  118S,  24  Sup.  Ct.  754,  exclusive  privilege  of 
electric  lighting  company  lost  by  consolidation  with  other  corporations^ 
Owensboro  V.  Owensboro  Water-Works  Co.,  191  0.  S.  371,  48  L.  Ed* 
224,  24  Sup.  Ct.  87,  holding  municipality  not  precluded  from  exercising 
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statutory  power  to  reg^il&te  water  rates  by  municipal  ordinance  grant- 
ing right  to  construct  waterworks,  which  gave  grantee  right  to  make  all 
needful  rules  and  r^ulations  not  inconsistent  with  law;  Town  of  Glen- 
wood  Springs  v.  Glenwood  light  etc.,  Co.,  202  Fed.  681,  L.  R.  A.  19160, 
438,  12l  C.  C.  A.  88,  holding  franchise  and  contract  for  water  supply 
did  not  exclude  town  from  constructing  system;  Washington-Oregon 
Corp.  V.  City  of  Chehalis,  202  Fed.  595,  holding  agreement  in  franchise 
that  city  shall  not  contract  for  water  supply  with  anyone  else  would 
not  preclude  city  from  constructing  water  system  for  itself;  Monet t 
Electric  Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed.  374, 
holding  fact  that  grantee  of  electric  light  franchise  under  void  ordi- 
nance performed  obligations  thereunder  for  some  years  did  not  render 
it  valid  nor  give  grantee  right  to  enforce  it  for  remainder  of  term; 
Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  899  (affirmed  in  Sioux 
Falls  V.  Farmers'  Loan  etc.  Co.,  136  Fed.  728,  69  C.  C.  A.  373),  holding 
grant  of  "exclusive  privilege"  to  water  company  of  laying  pipes  with 
agreement  that  contract  should  remain  in  force  twenty  years,  with  privi- 
lege of  city  to  purchase  plant  after  ten  years,  not  implied  renunciation 
of  city's  power  to  construct  plant  of  its  own;  Phoenix  Water  Co.  v. 
City  Council  of  Phoenix,  9  Ariz.  433,  84  Pac.  1096,  and  Clark  v.  City 
of  Los  Angeles,  160  Cal.  39,  116  Pac.  726,  both  refusing  to  enjoin  issu- 
ance of  bonds  by  city  to  constract  electric  system  on  ground  of  viola- 
tion of  existing  franchises;  Muskegon  Traction  etc.  Co.  v.  City  of  Mus- 
kegon, 167  Mich.  340,  132  N.  W.  1064,  holding  charter  permitting  city 
to  establish  electric  light  plant  not  void  as  infringing  vested  rights  of 
company  holding  unexpired  franchise;  Minden-Edison  Light  etc.  Co.  v. 
City  of  Minden,  94  Neb.  166,  142  N.  W.  674,  electric  light  franchise 
held  not  to  prevent  city  from  constructing  its  own  system ;  State  ex  rel. 
W^atts  V.  Cain,  78  S.  C.  351,  58  S.  E.  939,  holding  licensee  under  license 
to  bottle  malt  liquors  could  not  complain  of  loss  due  to  county  dispen- 
sary board  establishing  works  for  bottling  beer;  Lackey  v.  Fayetteville 
Water  Co.,  80  Ark.  135,  96  S.  W.  632,  arguendo. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Mayor  etc.  of  Meridian, 
139  Fed.  674,  675,  holding  contract  granting  franchise  to  water  com- 
pany, whereby  latter  obligated  itself  to  supply  all  needs  of  city  for 
twenty-five  years,  bound  city  not  to  compete  during  that  period. 

Miscellaneous.  Cited  in  Glenwood  Light  etc.  Co.  v.  Town  of  Glen- 
wood Springs,  231  U.  S.  735,  58  L.  Ed.  459,  34  Sup.  Ct.  315,  dismissing 
appeal  on  authority  of  principal  case. 

191  U.  S.  159-164,  48  L.  Ed.  130,  24  Sup.  Ot.  47,  ST.  LOXTES  HAT  ft  aBAQT 
CO.  y.  UNITED  STATES. 

Wlien  a  void  but  not  illegal  contract  of  sale  has  been  performed  on 
both  sides,  the  vendor  cannot  recover  on  a  qnantom  valebat  less  amoimt 
paid. 

Approved  in  United  States  y.  R.  P.  Andrews  &  Co.,  207  U.  S.  243,  52 
L.  Ed.  191,  28  Sup.  Ct.  100,  holding  invalidity  of  contract  with  United 
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States  because  not  reduced  to  writing  and  signed  was  immaterial  after 
performance;  Hartman  v.  Bntterfield  Lumber  Co.,  199  U.  S.  338,  50 
L.  Ed.  219,  26  Sup.  Ct.  63,  one  claiming  under  deed  from  patentee  can- 
not challenge  a  prior  conveyance  because  made  pursuant  to  an  agreement 
made  before  entry  perfected;  New  York  etc.  S.  S.  Co.  v.  United  States, 
206  Fed.  444,  124  C.  C.  A.  325,  holding  United  States  could  not  recover 
damages  on  breach  of  contract  not  reduced  to  writing;  Casey  v.  Bing- 
ham, 37  Okl.  490,  132  Pac.  665,  holding  deed  by  Chicasaw  allottee  on 
receipt  of  consideration,  was  valid,  though  contract  under  which  it  was 
made  was  void;  Lewis  v.  Allen,  42  Okl.  590,  142  Pac.  387,  arguendo. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  AnxL  Gas.  1914D,  BSD. 

Miscellaneous.  Cited  in  Sterling  Coal  Co.  v.  Silver  Spring  Bleaching 
etc.  Co.,  162  Fed.  852,  89  C.  C.  A.  620,  to  point  that  acceptance  of  coal 
under  contract  at  later  time,  after  damage  done  by  failure  to  furnish 
coal  as  agreed,  did  not  waive  cause  of  action  already  accrued. 

191  n.  S.  165-171,  48  Zi.  Ed.  133,  24  Sup.  Ot.  53,  MlfiSOUBI  BX  BSL  Hlltia 
V.  DOCSEBY. 

Judgment  of  board  of  equalization  caimot  be  revised  in  mandamus  on 
allegation  that  undervaluations  were  fraudulent,  without  spedflc  allegatioii 
of  facts. 

Approved  in  Chieagb  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  592,  51  L.  Ed« 
638,  27  Sup.  Ct.  326,  holding  charge  of  fraud  not  sustained;  Wells 
Fargo  &  Co.  v.  Johnson,  205  Fed.  79,  holding  record  of  taxing  body  could 
not  be  impeached  by  oral  testimony  as  to  motives  governing  action  of 
members;  Western  Union  Tel.  Co.  v.  Howe,  180  Fed.  49,  103  C,  C.  A- 
398,  refusing  to  enjoin  tax  commission  from  certifying  assessment 
when  ])erson  assessed  had  right  at  later  meeting  to  eorrect  it,  if  exces- 
sive. 

Complainant  admitttng  his  own  tax  is  eorreet  cannot  raise  queitlon  of 
validity  of  tax  exemption  of  another. 

Approved  in  Coulter  v.  Louisville  etc.  R.  R.  Co.,  196  U.  S.  609,  49 
Ik  Ed.  618,  25  Sup.  Ct.  342,  refusing  to  enjoin  coUection  of  franchise 
tax  on  ground  of  inequality  in  valuation  as  compared  with  tangible 
property  of  State ;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  955,  hold- 
ing fact  that  Employers'  Liability  Act  is  not  limited  to  injuries  caused 
by  negligence  of  fellow-servant  engaged  in  interstate  employment,  does 
not  make  that  part  6f  act  abolishing  fellow-servant  rule  unconstitu- 
tional; Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760,  holding  biU  to  enjoin 
refusal  of  second-class  mail  privilege  to  magazine  would  not  be  enter- 
tained where  pending  suit  new  permit  was  granted;  Spain  v.  St.  Louis 
etc.  R.  Co.,  151  Fed.  530,  holding  plaintiff  alleging  that  he  was  engaged 
in  interstate  commerce  at  time  of  injury  complained  of  could  not  claim 
Employers'  Liability  Act  unconstitutional  because  apjplying  to  intrastate 
commerce;  Georgia  R.  R.  etc.  Co.  v.  Wright,  125  Oa.  601,  54  S.  E,  57, 
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upholding  statute  exempting  shares    of  stock  in  domestic   eorporations 
ivhile  those  in  foreign  corporations  not  exempt. 

State  has  power  to  exempt  corporation  from  tax,  wholly  or  in  part^ 
and  question  whether  it  has  done  so  la  wholly  for  State  courts  to  decide. 

Approved  in  Willoughby  v.  Chicago,  235  U.  S.  49,  59  L.  Ed,  126,  35 
Sup.  Ct.  23,  dismissing  writ  of  error  to  review  judgment  of  State  court 
confirming  street  widening  assessment;  Citizens'  Telephone  Co.  v.  Fuller, 
229  U.  S.  331,  57  L.  Ed.  1214,  33  Sup.  Ct.  833,  upholding  statute  taxing 
telephone  companies  and  which  exempts  those  having  gross  receipts  of 
less  than  five  hundred  dollars;  Arkansas  Southern  Ry.  Co.  v.  Louisiana 
etc.  Ry.  Co.,  218  U.  S.  437,  64  L.  Ed.  1098,  31  Sup.  Ct.  56,  following  State 
court  as  to  extent  of  immunity  of  railway  company  from  taxation; 
Paraiso  v.  United  States,  207  U.  S.  372,  62  L.  Ed.  261,  28  Sup.  Ct.  127, 
upholding  complaint  in  criminal  ease  sanctioned  by  Philippine  code; 
Patterson  v.  Colorado,  205  U.  S.  460,  51  L.  Ed.  880,  27  Sup.  Ct.  556, 
holding  decision  of  State  court  on  question  of  law  did  not  violate  due 
process  clause  merely  because  erroneous,  or  reversing  earlier  decisions; 
Rippey  v.  Texas,  193  U.  S.  509,  48  L*  Ed.  769,  24  Sup.  Ct.  516,  uphold- 
ing statute  providing  that  county  vote  in  favor  of  prohibition  should 
bar  resubmission  of  the  question  to  any  subdivision  of  county  until  it 
had  been  rejected  by  whole  county,  but  that  defeat  by  whole  county 
would  not  prevent  submission  to  any  subdivision  of  county;  Barney  v. 
New  York,  193  U.  S.  438,  48  L.  Ed.  740,  24  Sup.  Ct.  502,  bHl  not  main- 
tainable in  Federal  court  to  enjoin  construction  of  railroad  tunnel  under 
city  street  as  taking  of  property  without  due  process  where  the  act 
appears  to  be  in  violation  of  State  law;  Risley  v.  City  of  Uiica,  173  Fed. 
508,  arguendo. 

191  V.  8.  171-188,  48  L.  Bd.  134,  24  Sop.  Ot.  89,  ALLEN  r.  TULLMAITS 
VAULCE  OAR  OO. 

Xennaasee  atatuta  taizing  sl«eplng-4»r  compaates  doing  huriaeBs  in  State 
certain  sum  per  year  per  car,  by  its  temis  applying  to  can  maning  tiurough 
States  is  Toid  as  interference  with  interstate  commerce. 

Approved  in  Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup. 
Ct.  403,  State  license  tax  on  resident  agents  of  meat-packing  houses 
valid  if  it  applies  only  to  sales  to  local  customers  from  stock  of  original 
packages ;  Swilt  v.  United  States,  196  U.  S.  397,  49  L*  Ed.  525,  25  Sup. 
Ct.  276,  bill  to  enjoin  combination  of  meat  dealers  to  secure  monopoly 
of  meat-packing  business  in  violation  of  aet  of  July  2,  1890,  sufficiently 
shows  that  interstate  commerce  is  affected;  Illinois  Cent.  R.  Co.  v. 
Mississippi  R.  R.  Commission,  229  Fed.  254,  holding  void  Mississippi 
privilege  tax  of  1912  on  railroads;  St.  Louis  Southwestern  Ry.  Co.  v. 
Arkansas,  235  U.  S.  368,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  upholding  statute 
imposing  franchise  tax  on  corporation  fixed  solely  by  reference  to  prop- 
erty used  in  intrastate  business;  Williams  v.  Tallad^ge,  226  U.  8.  419, 
57  Ik  Ed.  281,  33  Sup.  Ct.  116,  holding  void,  ordinanoe  imposing  licoise 
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tax  on  telegraph  companies  engaged  in  intrastate  business  and  not  ex- 
empting messages  sent  by  government;  Pullman  Co.  v.  Kansas,  216 
U.  S.  67,  73,  64  L.  Ed.  886,  38t,  30  Sup.  Ct.  232,  holding  void  statute 
imposing  license  tax  on  corporations  doing  interstate  business,  based  on 
whole  capital  stock;  Lousiville  etc.  B.  Co.  v.  Hughes,  201  Fed.  736,  hold- 
ing Ohio  statute  for  inspection  of  locomotive  boilers  did  not  apply  to 
those  entering  Cincinnati  terminal  from  Kentucky;  Sunset  Td.  &  Td. 
Co.  V.  Pomona,  164  Fed.  568,  holding  telephone  companies  not  within 
act  of  1866  granting  telegraph  companies  right  to  construct  lines  on  post 
roads;  State  v.  Hodges,  114  Ark.  164,  169  6.  W.  945,  upholding  statute 
providing  for  revoking  license  of  foreign  corporation  on  its  removing 
suits  against  it  to  Federal  court;  Western  Union  Tel.  Co.  v.  State,  82 
Ark.  315,  12  AlUL  Oaa.  82,  101  S.  W.  750,  upholding  statute  requiring 
foreign  corporations  doing  business  in  State  to  file  articles  of  incorpora- 
tion and  pay  fee  therefor;  Ferguson  v.  McDonald,  66  Fla.  504,  63  South. 
919,  holding  ordinance  imposing  license  tax  on  telegraph  companies 
related  solely  to  intrastate  business  and  was  valid;  Leavenworth  v. 
Ewing,  80  Kan.  62,  101  Pac.  665,  upholding  ordinance  imposing  license 
tax  on  express  companies  providing  it  should  apply  only  to  intrastate 
business;  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  643, 
646,  90  Pac.  312,  313,  upholding  statute  imposing  license  tax  on  foreign 
telegraph  corporation  based  on  whole  capital  stock;  Northern  Pac.  Ry. 
Co.  V.  Gifford,  25  Idaho,  209,  136  Pac.  1135,  construing  corporation  tax 
law  of  1912  to  apply  only  to  intrastate  business ;  Marconi  Wireless  Tel. 
Co.  V.  Commonwealth,  218  Mass.  576,  Ann.  Oas.  19160,  214,  106  N.  E. 
318,  holding  foreign  milling  company  maintaining  local  office  for  con- 
ducting sales  by  traveling  salesman  of  retail  orders  was  not  wholly  en- 
gaged in  interstate  commerce  and  was  subject  to  foreign  corporation 
tax  law;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  45, 
Ann.  Oas.  19180,  806,  98  N.  E.  1061,  holding  foreign  corporation  main- 
taining sales  office  in  State  from  which  it  conducted  both  interstate  and 
intrastate  business  was  subject  to  excise  tax  on  latter ;  Baltic  Min.  Co.  v. 
Commonwealth,  207  Mass.  389,  93  N.  E.  833,  holding  foreign  mining  com- 
pany maintaining  office  for  financial  management  in  State  was  subject 
to  foreign  corporation  tax  law;  Attorney  General  v.  Electric  etc.  Battery 
Co.,  188  Mass.  242,  74  N.  E.  468,  excise  tax  on  capital  stock  of  foreign 
corporations  valid  and  applicable  to  one  engaged  in  interstate  commerce 
which  has  at  same  time  a  place  of  business  in  State  for  domestic  pur- 
poses; Rosenberger  v.  Pacific  Express  Co.,  258  Mo.  105,  167  S.  W.  431, 
holding  statute  imx)osing  tax  on  each  place  maintained  for  handling 
C.  0.  D.  liquors  was  valid  as  applied  to  interstate  carriers ;  State  ex  rel. 
General  Elec.  Co.  v.  Alderson,  49  Mont.  37,  140  Pac.  85,  holding  statute 
imposing  license  tax  on  foreigfn  corporations  did  not  apply  to  one  seeking 
to  engage  in  interstate  commerce  in  State;  De  Rochemont  v.  New  York 
Cent.  etc.  R.  Co.,  75  N.  H.  160, 189  Am.  8t  Rep.  673,  29  L.  B.  A.  (K.  8.) 
XVIII— 92 
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529,  71  Atl.  869,  holding  freight-car  of-  foreign  railroad  when  not  in  use 
was  subject  to  attachment;  State  v.  Northern  Express  Co.,  76  Wash.  641, 
643,  645,  136  Pac.  1162,  1163,  holding  void,  statute  imposing  -pereeat&ge 
tax  on  gross  receipts  from  State  business  done  by  express  company  aI«o 
engaged  in  interstate  business;  dissenting  opinion  in  Western  Union 
Tel.  Co.  y.  Kansas,  216  U.  S.  52,  54  l!  Ed.  376,  30  Sup.  Ct.  190,  majority 
holding  void,  statute  imposing  license  tax  on  corporations  engaged  in 
interstate  business  based  on  whole  capital  st6ck. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  38,  42, 
44,  54  L.  Ed.  371,  372,  373,  30  Sup.  Ct.  190,  holding  void,  statute  impos- 
ing license  tax  on  corporations  engaged  in  interstate  business  based  on 
whole  capital  stock;  United  States  v.  Adair,  152  Fed.  160,  holding  act 
of  1898,  prohibiting  discharge  of  employee  by  interstate  carrier  because 
of  membership  in  labor  union,  was  not  void  because  it  applied  without 
reference  to  whether  employee  was  engaged  in  interstate  or  intrastate 
commerce;  State  v.  Northern  Express  Co.,. 80  Wash.  316,  318,  323,  141 
Pac.  760,  762,  holding  tax  on  gross  receipts  of  express  companies  to  apply 
only  to  intrastate  business  and  to  be  valid. 

Relation  of  contract  or  combination  to  interstate  commerce  to  bring 
it  within  Federal  Anti-trust  Act.    Note,  10  Ik  R.  A.  (K.  8.)  274. 

191  n.  B.  184-195,  fkS  J»,  Ed.  140,  24  Sup.  Ot  63^  DEFIANCE  WATER  OO. 
▼.  DEFIANCE. 

It  must  appear  on  the  record  by  a  statement  in  legil  and  logical  form 
that  the  suit  Is  one  which  does  really  and  substantially  Invotve  a  contro- 
versy as  to  a  ri^t  which  depends  on  the  constmctLon  of  the  Constltutiott 
or  some  law  or  treaty  of  the  United  States  before  Jurisdiction  of  a  Federal 
court  can  be  maintained  on  that  ground. 

Approved  in  Hull  v.  Burr,  234  U.  S.  720,  68  L.  Ed.  1562,  34  Sup.  Ct. 
892,  holding  suit  in  equity  by  persons  not  parties  to  bankruptcy,  setting 
up  rights  in  opposition  thereto,  and  seeking  to  enjoin  trustees  from 
prosecuting  equity  suit  against  them  in  State  court,  on  ground  that  bank* 
ruptcy  proceedings  were  without  jurisdiction  and  a  fraud  on  law,  arose 
under  laws  of  United  States,  and  appeal  lay  from  decree  of  Circuit 
Court  of  Appeals ;  Denver  v.  New  York  Trust  Co.,  229  U.  S.  134,  57 
L.  Ed.  1120,  33  Sup.  Ct.  657,  holding  suit  to  enforce  contract  of  city  with 
water  company  to  purchase  water  plant  and  to  enjoin  city  from  building 
another,  did  not  arise  under  Constitution;  Minnesota  v.  Northern  Se- 
curities Co.,  194  U.  S.  63,  48  L.  Ed.  877,  24  Sup.  Ct.  598,  holding  no 
Federal  question  presented  in  suit  by  State  to  restrain  competing  rail* 
roads  from  violating  Anti-trust  Act  on  ground  of  injury  to  its  pro- 
prietary interests  arising  from  want  of  free  competition;  Newburyport 
Water  Co.  v.  Newburyport,  193  U.  S.  576,  48  L.  Ed.  799,  24  Sup.  Ct.  563, 
-  averment  that  property  of  water  company  was  taken  without  due  process 
and  contract  impaired  by  statute  authorizing  it  to  sell  to  city  but  not 
allowing  it  compensation  for  franchise  on  future  profits  so  devoid  of 
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merits  as  not  to  present  Federal  question ;  Underground  Railroad  v.  New 
York,  193  U.  S.  422,  48  L.  £d.  734,  24  Sup.  Ct.  494,  biU  to  enjoin  mu- 
nicipal oonstmetion  of  underground  railway  on  ground  that  complainant 
bad  exclusive  zi|^t  to  use  of  streets  for  that  purpose  does  not  present 
Federal  question  where  the  existence  of  right  appears  in  issue ;  Giles  v. 
Teasley,  193  U.  S.  160,  48  K  Ed.  669,  24  Sup.  Ct.  369,  holding  Federal 
court  could  not  review  decision  of  State  court  refusing  to  compel  board 
of  registrars  to  register  negro  based  upon  ground  that  State  Constitution 
under  which  such  board  held  office  was  void,  no  damage  having  resulted 
from  refusal;  Bankers'  Mut.  Casualty  Co.  v.  Minnesota  etc.  Ry.  Co.,  192 
U.  S.  381,  48  L.  Ed.  488,  24  Sup.  Ct.  328,  holding  Circuit  Court  of  Ap- 
peals decree  in  suit  against  railroad  carrying  mail  to  recover  value 
of  registered  package,  lost  through  its  negligence,  is  final,  where  Circuit 
Court's  jurisdiction  depended  solely  on  diverse  citizenship  %nd  constitu- 
tional question  not  raised;  Arbuckle  v.  Blackburn,  191  U.  S.  413,  48 
Lb  Ed.  241,  24  Sup.  Ct.  160,  holding  bill  to  enjoin  State  official  from  en- 
forcing pure  food  law  does  not  present  case  arising  under  Federal  Con- 
stitution, so  as  to  deprive  Circuit  Court  of  Appeals  decree  of  finality, 
where  Circuit  Court's  jurisdiction  dependent  solely  on  diversity  ofr 
citizenship;  McGoon  v.  Northern  Pac  Ry.  Co.,  204  Fed.  1000,  holding 
suit  by  shipper  against  railroad  for  damages  for  injury  to  property 
carried  in  interstate  commerce  is  one  arising  under  interstate  commerce 
law ;  Huff  v.  Bidwell,  180  Fed.  377, 103  C.  C.  A.  620,  holding  where  con- 
stitutional question  was  abandoned  on  second  appeal,  decree  of  Circuit 
Court  of  Appeals  was  final;  Smith  v.  Detroit  etc.  R.  Co.,  175  Fed.  507, 
holding  suit  arising  under  Employers'  Liability  Act,  where  its  construc- 
tion was  involved,  could  not  be  maintained  in  district  other  than  of  de- 
fendants' residence;  Cound  v.  Atchison  etc.  Ry.  Co.,  173  Fed.  632,  hold- 
ing cause  of  action  arising  under  Employers'  Liability  Act  arose  under 
law  of  United  States;  Beck  v.  Johnson,  169  Fed.  160,  holding  suit  for 
wrongful  death  caused  by  collision  of  steam  vessel  in  inland  navigation 
did  not  arise  under  laws  of  United  States ;  Miller  v.  Illinois  Cent.  R.  Co., 
168  Fed.  986,  holding  suit  under  Employers'  Liability  Act,  not  involving 
its  construction,  was  not  removable;  McGilvra  v.  Ross,  164  Fed.  606, 
90  C.  C.  A.  398,  holding  suit  by  grantees  of  lands  bordering  navigable 
lake  to  enjoin  sale  by  State  of  adjoining  shore  land  did  not  involve  Fed- 
eral question;  Lefkowitz  v.  Foster  Hose  Supporter  Co.,  161  Fed.  376, 
complaint  considered  and  held  to  be  for  breach  of  license  contract,  and 
not  for  review  of  infringement  decree,  and  presented  no  Federal  ques- 
tion; Myrtle  v.  Nevada  etc.  Ry.  Co.,  137  Fed.  196,  allegation  in  com- 
plaint for  personal  injuries  that  defendant  is  engaged  in  interstate 
commerce  does  not  show  Federal  jurisdiction;  Arkansas  v.  Choctaw  etc. 
R.  Co.,  134  Fed.  107,  denying  jurisdiction  where  alleged  Federal  ques- 
tion had  been  definitely  determined  by  Supreme  Court  of  United  States ; 
Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179,  remanding 
case  removed  for  diversity  of  citizenship  where  citizenship  of  i^aintiff's 
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assignor  did  not  appear;  American  Bridge  Co.  v.  Hunt,  130  Fed.  303, 
64  C.  C.  A.  648,  remanding  action  for  negligence  where  one  of  defend- 
ants was  of  same  citizenship  as  pktintiff;  St.  Louis  etc.  Ry.  Co.  v. 
Hesterly,  98  Ark.  262,  263,  136  S.  W.  879,  holding  «iBmplaint  in  suit 
against  interstate  railroad  for  damages  for  death  did  not  show  case 
arose  under  Federal  law. 

State  courts  are  competent  to  decide  Federal  queetlons  arising  before 
.them,  and  are  presumed  to  decide  according  to  law.    Federal  courts  can- 
not he  called  on  to  interfere  in  pending  controrersies  on  ground  that  State 
courts  might  so  decide  as  to  render  their  final  action  unconstitutional. 

Approved  in  Gundall  v.  Manhattan  Ry.  Co.,  205  Fed.  413,  following 
rule;  Zikos  ▼.  Oregon  etc.  Nav.  Co.,  179  Fed.  900,  upholding  provisions 
of  Employers'  Liahility  Act  giving  State  courts  jurisdiction  of  actions 
arising  thereunder;  St.  Louis  etc.  R.  Co.  v.  Heyser,  95  Ark.  417,  Ann. 
Oas.  1912A,  610,  130  S.  W.  665,  holding  State  court  had  jurisdiction  of 
action  for  damages  for  injury  to  goods  in  shipment  under  interstate  com- 
merce law;  Shellenbarger  v.  Fewel,  34  Okl.  87,  124  Pac.  620,  holding 
case  not  removable  because  it  became  necessary  to  determine  Federal 
question;  Divine  v.  Unaka  Nat.  Bank,  125  Tenn.  109,  89  L.  R.  A.  (K.  S.) 
586,  140  S.  W.  750,  holding  State  court  had  probate  jurisdiction  of 
estate  of  deceased  inmate  of  National  Soldiers'  Home  on  land  ceded  by 
State  to  United  States ;  Risley  v.  Utica,  173  Fed.  513;  arguendo. 

The  question  of  Juxisdictioii  of  the  Supreme  Court  and  of  court  tnm 
whidh  record  comes  presents  itself  on  writ  of  error  or  appeal,  and  must  be 
answered  by  the  court  wheth«  raised  by  parties  or  not. 

Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  270,  50  L.  Ed.  187, 
26  Sup.  Ct.  58,  granting  certiorari  to  determine  jurisdiction  of  Circuit 
Court  of  Appeals  where  Federal  jurisdiction  depended  solely  on  diverse 
citizenship;  Steigleder  v.  McQuesten,  198  U.  S.  143,  49  L.  Ed.  987,  25 
Sup.  Ct.  616,  question  of  Circuit  Court's  jurisdiction  invoked  on  ground 
of  diversity  of  citizenship  raisable  on  motion  to  dismiss  based  on  proofs 
taken  before  master;  John  II  Estate  v.  Brown,  201  Fed.  247, 119  C.  C.  A. 
458,  holding  decision  of  appellate  court  made  without  jurisdiction  was 
void  and  subject  to  collateral  attack. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  oontraots.  Note,  12 
Asm,  Oas.  505. 

Miscellaneous.  Cited  in  Glenwood  Light  etc.  Co.  v.  Town  of  Glenwood 
Springs,  231  U.  S.  736,  58  L.  Ed.  459,  34  Sup.  Ct.  316,  dismissing  for  want 
of  jurisdiction.' 

191  V.  8.  195-206^  48  L.  Ed.  145,  24  Bap.  Ot  79,  WABNEB  Y.  gBABUB  * 

HEBETH  CO. 

Remedies  afToxded  by  act  of  1881  in  caae  of  wrongful  uie  «f  trade- 
mark ivply  oniy  to  foreign  oommerceii 
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Approved  in  Ohio  Baking  Co.  v.  National  Biscuit  Co.,  127  Fed.  120, 
62  C.  C.  A.  116,  holding  where  ground  for  relief  in  suit  for  infringe- 
ment of  trademark  was  unfair  competition  in  domestic'  commerce  and 
cause  of  action  alleged  imitation  of  plaintiff's  trademark  on  cartons  used 
in  local  trade,  fact  that  trademark  wad  r^stered  and  that  complainant 
was  entitled  to  protection  under  Federal  statute  with  regard  to  foreign 
commerce  was  immaterial. 

In  suit  for  infringement  of  registered  trademarkt  wbere  diverse  citi- 
zensliip  exists,  and  requisite  amount  is  involved.  Federal  conrts  have  joils- 
dlction,  and  appeal  lies  from  decision  of  Circuit  Court  of  Appeals,  on 
ground  that  Federal  law  is  involved. 

Approved  in  A.  Leschen  &  Sons  Rope  Co.  v.  Macomber  etc.  Rope  Co., 
142  Fed.  289,  reaffirming  rule;  Jacobs  v.  Beecham,  221  U.  S.  274,  55 
L.  Ed.  782,  31  Sup.  Ct.  555,  and  Baglin  v.  Cusenier  Co.,  221  U.  S.  590, 
65  L.  Ed.  869,  31  Sup.  Ct.  669,  both  holding  Circuit  Court  had  jurisdic- 
tion where  right  asserted  under  Federal  statute  by  registration  of  trade- 
mark; Henningsen  v.  United  States  Fidelity  etc.  Co.,  208  U.  S.  409,  52 
L.  Ed.  550,  28  Sup.  Ct.  389,  holding  appeal  lay  where  Federal  law  as 
well  as  diversity  of  citizenship  gave  Circuit  Court  jurisdiction;  Bern- 
stein V.  Danwitz,  190  Fed.  605,  and  Coca-Cola  Co.  v.  Horstman,  212  Fed. 
413,  129  C.  C.  A.  112,  both  dismissing  bill  for  infringement  as  not 
alleging  infringement  in  interstate,  foreign  or  Indian  commerce;  Han- 
over Star  Milling  Co.  v.  Allen  etc.  Co.,  208  Fed.  523,  125  C.  C.  A.  516, 
holding  ground  for  injunction  not  shown  where  defendant's  sales,  alleged 
to  infringe  trademark,  were  in  States  in  which  plaintiff  had  never  estab- 
lished its  trade;  Traiser  v.  J.  W.  Doty  Cigar  Co.,  198  Mass.  329, 15  Ann. 
Oaa.  219,  84  N.  £.  463,  holding  act  of  Congress  giving  Federal  court 
jurisdiction  of  Suits  respecting  registered  trademarks,  did  not  affect 
jurisdiction  of  State  courts  over  suits  for  infringement,  though  trade- 
mark registered  under  such  act. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  XT.  S. 
624,  59  L.  Ed.  1151,  35  Sup.  Ct.  708,  dismissing  appeal  where  juris- 
diction was  invoked  on  diversity  of  citizenship  and  averments  as  to 
Federal  right  were  frivolous;  Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.,  220  U.  S.  457,  459,  460,  55  L.  Ed.  542,  543,  31  Sup.  Ct.  456,r 
holding  where  diverse  citizenship  existed,  judgment  of  Circuit  Court  on' 
question  of  unfair  competition  was  reviewable  independently  of  question 
of  validity  of  trademark. 

Jurisdiction  of  suit  for  infringement  of  trademark.    Note,  15  A2in. 
Oaa.  221. 

191  V.  8.  207-224,  48  Li  Ed.  148,  24  Sup.  Ot  124,  ATKIN  T.  KANSAS. 
Municipal  corporations  are  only   amCUlacles  of  State.    They   may  be 

created  or  destroyed,  or  their  powers  enlarged  or  restricted  at  the  win  of 
the  legislature. 

Approved  in  State  v.  Phillips,  107  Me.  257,  78  Atl.  286,  upholding 
statute  prohibiting  use  of  automobiles  in  certain  towns  of  Mt.  Desert 
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Island;  State  ex  rel.  Bell  v.  Cummings,  130  Tenn.  672,  172  S.  W.  291, 
upholding  statute  authorizing  diversion  to  other  roads  of  proceeds  of 
bonds  issued  by  county  to  build  'road ;  State  v.  Howell,  85  Wash.  289, 
147  Pac.  1164,  upholding  statute  requiring  cities  of  first  class  to  carry 
moneys  from  bond  sales  for  special  improvement  in  special  fund. 

LegislatlTe  enactments  should  he  recognized  and  enforced  by  courts, 
unless  plainly,  and  heyond  question,  in  violation  of  fundamental  law. 

Approved  in  Schmidinger  v.  City  of  Chicago,  226  IT.  S.  588,  Ann.  Oas. 
1914B,  284,  57  L.  Ed.  368,  33  Sup.  Ct.  182,  upholding  ordinance  fixing 
standard  sizes  of  bread  loaves  and  prohibiting  sale  of  others;  Chicago 
etc.  R.  R.  Co.  V.  McGuire,  219  U.  S.  568,  56  L.  Ed.  339,  31  Sup.  Ct.  259, 
upholding  statute  prohibiting  contracts  between  railroads  and  employees 
limiting  right  to  recover  damages  at  common  law ;  McLean  v.  Arkansas, 
211  U.  S.  547,  58  L.  Ed.  319,  29  Sup.  Ct.  206,  upholding  statute  to  pre- 
vent miners  employed  at  quantity  rates  from  contracting  for  wages  on 
basis  of  screened  coal;  People  v.  Hupp,  53  Colo.  85,  Ann.  Oas.  1914A, 
1177,  41  L.  R.  A.  (N.  S.)'792,  123  Pac.  653,  upholding  statute  prohibit- 
ing discharge  of  sewage  in  running  water;  McNamara  v.  Washington 
Terminal  Co.,  35  App.  D.  C.  246,  holding  Employers*  Liability  Act  of 
1906,  valid  as  applied  to  District  of  Columbia;  Atlantic  Coast  Line  R. 
Co.  V.  Beazley,  54  Fla.  426,  45  South.  799,  upholding  statute  prohibiting 
contracts  limiting  liability  for  injuries  to  employees  due  to  railroad's 
negligence;  State  v.  Fairmont  Creamery  Co.,  153  Iowa,  708,  42  L.  R.  A. 
(N.  S.)  821,  133  N.  W.  898,  upholding  statute  prohibiting  discrimination 
between  communities  by  dealers  in  farm  produce;  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  373,  33  L,  R.  A.  (N.  S.)  706,  108  N.  W.  914,  up- 
holding statute  abolishing  fellow-servant  rule  as  to  railroads;  State  v. 
Gurry,  121  Md.  546,  Ann.  Gas.  1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88 
Atl.  551,  upholding  ordinance  providing  for  segregation  of  white  and 
negro  races  as  to  residence ;  Commonwealth  v.  Moore,  214  Mass.  24,  100 
N.  E.  1074,  upholding  statute  requiring  inspection  of  carcasses  of  live- 
stock slaughtered  outside  State ;  State  v.  Parker  Distilling  Co.,  236  Mo. 
291,  139  S.  W.  474,  upholding  statute  imposing  license  tax  on  makers 
and  dealers  in  liquors  excepting  those  made  from  fruits  grown  in  State ; 
State  Board  of  Health  v.  City  of  Greenville,  86  Ohio  St.  22,  Ann.  Oas. 
1913D,  52,  98  N.  E.  1021,  upholding  statute  authorizing  State  board  of 
health  to  require  purification  of  sewage  and  public  water  supplies ;  Duffy 
V.  Cooke,  239  Pa.  442,  Ann.  Oas.  1915A,  550,  86  Atl.  1082,  upholding 
statute  prohibiting  political  activity  of  office  holders  in  cities  of  first 
class. 

Statute  of  Kansas  of  1001,  prorlding  tiiat  eiglit  hours  shall  constitute 
a  day's  work  on  all  puhUc  work,  and  requiring  contractors  to  pay  current 
daily  wages,  is  valid. 

Approved  in  People  v.  Crane,  214  N.  Y.  165,  166,  170,  172,  173,  183. 
185,  191,  192,  Ann.  Oas.  1915B,  1254,  108  N.  E.  430,  431,  432,  433,  437, 
440,  and  Heim  v.  McCall,  239  U.  S.  191,  60.  L.  Ed.  216,  36  Sup.  Ct.  83, 
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both  upholding  statute  requiring  that  only  citizens  of  United  States  be 
employed  on  public  works ;  Ellis  v.  United  States,  206  U.  S.  255,  11  Ann. 
Oaa.  589,  51  L.  Ed.  1052,  27  Sup.  Ct.  600,  upholding  act  of  1892  limiting 
hour  of  labor  on  contracts  with  United  States ;  California  Reduction  Co. 
V.  Sanitary  Reduction  Works,  199  U.  S.  319,  50  L.  Ed.  210,  26  Sup.  Ct. 
100,  upholding  city  ordinance  granting  exclusive  privilege  to  maintain 
garbage  reduction  plant  and  requiring  delivery  of  all  garbage  there; 
Jacobson  v.  Massachusetts,  197  U.  S.  31,  49  L.  Ed.  652,  25  Sup.  Ct.  358, 
upholding  statute  authorizing  compulsory  vaccination  by  local  boards  of 
health ;  Penn  Bridge  Co.  v.  United  States,  29  App.  D.  C.  467,  upholding 
provisions  of  Code  of  District  of  Columbia  limiting  hours  of  labor  on 
public  works;  Bland  v.  People,  32  Colo.  325,  76  Pac.  361,  upholding  stat- 
ute prohibiting  use  of  unregistered  docked' horses;  Keefe  v.  People,  37 
Colo.  322,  8  Ik  R.  A.  (N.  S.)  131,  87  Pac.  792,  Byars  v.  State,  2  Okl. 
Cr.  492,  102  Pac.  809,  Ex  parte  Steiner,  68  Or.  224,  137  Pac.  206,  and 
Malette  v.  Spokane,  68  Wash.  581,  582,  Ann.  Oaa.  1913E,  986,  123  Pac. 
1006,  all  upholding  statute  limiting  hours  of  labor  on  public  work ;  Bopp 
v.  Clark,  165  Iowa,  700,  Ann.  Oas.  1916E,  417,  52  L.  R.  A.  (K.  S.)  493, 
147  K.  W.  174,  upholding  statute  fixing  minimum  wages  for  public 
school  teachers;  Sweeten  v.  State,  122  Md.  637,  641,  90  Atl.  182,  183, 
upholding  statute  limiting  hours  of  labor  in  work  on  behalf  of  city  of 
Baltimore;  Woods  v.  City  of  Wobum,  220  Mass.  418,  420,  Ann.  Gas. 
1917A,  492,  107  N.  E.  986,  holding  statute  establishing  eight-hour  day 
for  city  employees  did  not  prohibit  special  agreement  between  city  &nd 
•employees  for  longer  day's  work;  Commonwealth  v.  Riley,  210  Mass. 
394,  Ann.  Oaa.  1912D,  388,  97  N.  E.  370,  upholding  statute  regulating 
hours  of  labor  of  women  and  children  in  mills  and  factories;  In  re 
Opinion  of  Justices,  208  Mass.  623,  34  L.  R.  A.  (N.  S.)  771,  94  N.  E. 
1046,  upholding  statute  limiting  hours  of  labor  on  public  works;  Com- 
monwealth V.  Strauss,  191  Mass.  553,  78  N.  E.  138,  upholding  statute 
forbidding  making  it  condition  of  sale  of  goods  that  purchaser  shall  not 
deal  in  those  of  any  other  person;  State  v.  Livingston  Concrete  Bldg. 
etc.  Co.,  34  Mont.  583,  9  Ann.  Oas.  204,  87  Pac.  983,  upholding  statute 
limiting  hours  of  labor  on  public  work,  ore-mills,  smelters  and  mines; 
Allen  V.  Labsap,  188  Mo.  699,  87  S.  W.  928,  upholding  ordinance  requir- 
ing, in  case  of  all  contracts  for  public  work  involving  use  of  dressed 
stone,  that  dressing  of  stone  shall  be  done  in  State;  State  v.  Cantwell, 
179  Mo.  271,  78  S.  W.  576,  upholding  statute  making  it  unlawful  for 
persons  engaged  in  mining  or  excavating  beneath  surface  of  earth  to 
work  employees  more  than  eight  hours  a  day ;  People  v,  Metz,  193  N.  Y. 
161,  24  L.  R.  A.  (N.  S.)  201,  85  N.  E.  1075,  upholding  statute  limiting 
hours  of  labor  for  all  classes  of  employees  except  farm  and  domestic 
labor;  Ryan  v.  New  York,  177  N.  Y.  275,  69  N.  E.  600,  upholding  Labor 
Law,  §  3,  providing  that  wages  paid  to  all  workmen  upon  public  work 
shall  not  be  less  than  prevailing  rate  for  same  work  in  locality  where 
such  work  is  performed  in  so  far  as  it  relates  to  direct  employees  of 
State  or  municipality;  Ex  parte  Kair,  28  Nev.  147,  113  Am.  St.  Rep. 
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817,  6  Ann.  Oas.  893»  80  Pac.  466,  apholding  statate  imposing  penalty 
on  anyone  workiz^  more  than  eight  hours  a  day  in  any  mine,  smelter  or 
mill  for  reduction  of  ore;  Malette  v.  City  of  Spokane,  77  Wash.  211,  212, 
214,  217,  218,  219,  220,  221,  222,  224,  Ann.  Oas.  1915D,  825,  51  L.  R.  A. 
(N.  S.)  686,  137  Pac.  499,  500,  501,  602,  503,  upholding  ordinance  fixing 
minimum  wage  for  common  labor  on  public  works;  Qies  v.  Broad,  41 
Wash.  450,  83  Pac.  1025,  upholding  city  ordinance  fixing  minimum  sum 
to  be  paid  as  wages  for  day's  work  on  city  contracts  in  improvement  of 
streets ;  In  re  Broad,  36  Wash.  458,  70  L.  R.  A.  1011,  78  Pac.  1006,  up- 
holding ordinance  restricting  day's  work  on  any  municipal  work  of  con- 
struction to  eight  hours;  dissenting  opinion  in  Coppage  v.  Kansas,  236 
U.  S.  29,  L.  R.  A.  19150,  960,  59  L.  EcL  452,  35  Sup.  Gt.  240,  majority 
holding  void,  statute  prohibiting  employers  from  imposing  as  condition 
of  employment  that  employee  shall  not  be  member  of  labor  imion. 

Distinguished  in  Lochner  v.  New  York,  198  U.  S.  55,  68,  74,  49  L.  Ed. 
941,  946,  949,  25  Sup.  Ct.  539,  holding  void  act  limiting  hours  of  labor 
in  bakeries;  Commonwealth  v.  Boston  etc.  R.  R.  Co.,  222  Mass.  209,  110 
N.  E.  265,  holding  void,  statute  limiting  to  nine  hours  of  labor  of  cer- 
tain classes  of  railroad  employees;  Bird  v.  Detroit,  153  Mich.  526,  116 
N.  W.  1065,  holding  void,  ordinance  limiting  hours  of  employees  of  city 
contractors  where  charter  provided  for  letting  contracts  to  lowest  bidder ; 
People  V.  Grout,  179  N.  Y.  422,  423,  424,  425,  427,  430,  434,  436,  438,  72 
N.  E.  465,  466,  467,  468,  470,  471,  holding  void  statute  limiting  hours  of 
labor  of  employees  of  independent  contractors  for  public  works  to  eight 
hours  a  day. 

Statutory  restriction  of  hours  of  labor  ujwn  public  works.    Note, 
1  AiUL  Oas.  46. 

Legislative  limitation  of  hours  of  labor.    Note,  66  L.  R.  A.  39,  42. 

Limitation  of  hours  of  labor  on  public  work.    Note,  8  L.  R.  A. 
(N.  8.)  131,  1S4. 

What  employers  within  statute  limiting  hours  of  labor.    Note,  42 
L.  R.  A.  (N.  S.)  1032. 

Validity  of  statute  or  ordinance  fixing  minimum  wage  rate  for  pub- 
lic work.    Note,  Aim.  Gas.  1918E,  992. 

Minimum  wage  for  employees  upon  public  work.    Note,  51  L.  R.  A. 
(N.  8.)  690,  693. 

Validity  of  statute  prohibiting  employment  of  alien  labor  on  public 
work.    Nbte,  Ann.  Oas.  1915B,  1271. 

Constitutionality  of  statutes  requiring  work  incident  to  public  con- 
tract to  be  done  in  State.    Note,  41  L.  R.  A.  (N.  8.)  712,  718. 

Miscellaneous.  Cited  in  Moeschen  v.  Tenement  House  Department, 
203  U.  S.  583,  51  L.  Ed.  328,  27  Sup.  Ct.  781,  and  Elkan  v.  Maryland, 
239  U.  S.  634,  60  L.  Ed.  479,  36  Sup.  Ct  221,  both  afiSiming  judgment 
on  authority  of  principal  case. 
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191  U.  S.  225-236,  48  I..  |Sd.  159»  24  Sop.  Ct  119,  LGUISVILIX  TB-TTST  CO. 
T.  KKOTT. 

Section  5  of  the  Oircnit  Court  of  Appeals,  Act  of  1891,  giyee  »  direct 
review  of  the  Jndgmeiit  of  the  Oircnit  Court  ai  to  its  Jurisdictioxi,  not  upon 
general  grounds  of  law  or  procedure,  but  of  its  Jurisdiction  <rf  the  court  as 
a  Federal  Court. 

Approved  in  Fore  River  Shipbuilding  Co.  v.  Hagg,  219  U*.  S.  178,  55 
L.  Ed.  164,  31  Sup.  Ct.  185,  and  Shoesmith  v.  H.  Meyer  etc.  Mfg.  Co., 
198  U.  S.  582,  49  L.  Ed.  1172,  25  Sup.  Ct.  804,  both  following  rule; 
Bogart  V.  Southern  Pacific  Co.,  228  U.  S.  144,  67  L.  Ed.  772,  33  Sup.  Ct. 
497,  holding  where  Circuit  Court  dismissed  case  removed  from  State 
court  for  want  of  indispensable  party,  question  was  not  one  of  jurisdic- 
tion of  Federal  court  as  such,  and  Supreme  Court  cou|d  not  on  direct 
appeal,  answer  question  whether  case  should  be  remanded ;  United  States 
V.  Congress  Construction  Co.,  222  U.  S.  201,  56  L.  Ed.  164,  32  Sup.  Ct. 
44,  holdii^  where  jurisdiction  of  particular  Circuit  Court  is  questioned 
under  statute  prescribing  form  and  place  of  action,  its  jurisdiction  was 
in  issue  under  section  5  of  act  of  1891 ;  Courtney  v.  Pradt,  196  U.  S.  91, 
49  L.  Ed.  899,  25  Sup.  Ct.  208,  holding  dismissal  by  Circuit  Court  of 
suit  against  foreign  executor  for  want  of  jurisdiction  in  State  court 
from  which  it  had  been  removed  not  directly  appealable  under  act  of 
March  3, 1891 ;  Bache  v.  Hunt,  193  U.  S.  526,  48  L.  Ed.  776,  24  Sup.  Ct. 
547,  holding  petition  in  foreclosure  suit  in  Circuit  Court  alleging  peti- 
tioner was  entitled  to  certain  bonds  and  stock  involved  in  the  suit  did 
not  present  question  of  jurisdiction  directly  appealable;  In  re  Garrosi, 
229  Fed.  366,  denying  writ  to  restrain  District  Court  from  proceeding 
with  case  which  would  in  due  course  ripen  to  judgment  from  which 
appeal  would  lie  and  question  of  jurisdiction  be  determined;  Ferguson 
v.  Omaha  etc.  R.  Co.,  227  Fed.  515,  517,  holding  bill  to  adjudicate  rights 
of  third  persons  acquired  during  pendency  of  foreclosure  suit  in  Federal 
court  was  ancillary  and  within  jurisdiction  of  court;  Fidelity  Trust  Co. 
V.  Gaskell,  195  Fed.  869,  115  C.  C.  A.  527,  holding  Circuit  Court  of  Ap- 
peals had  jurisdiction  to  review  decision  of  District  Court,  exercising 
ancillary  jurisdiction  in  bankruptcy,  as  to  its  jurisdiction  to  determine^ 
ownership  of  proceeds  of  sales  of  prox)erty  adversely  claimed;  Morris- 
dale  Coal  Co.  V.  Pennsylvania  R.  Co.,  183  Fed.  943,  106  C.  C.  A.  269, 
and  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  195  Fed.  15, 
115  C.  C.  A.  94,  both  holding  Circuit  Court  of  Appeals  could  review 
action  of  Circuit  Court  where  question  was  of  general  principle  of  law 
relating  to  jurisdiction;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  Co., 

192  Fed.  478,  112  C.  C.  A.  637,  holding  Circuit  Court  of  Appeal  had  no 
power  to  review  where  Circuit  Court  dismissed,  on  ground  that  it  had 
no  jurisdiction  prior  to  action  by  commerce  commission  suit  against  in- 
terstate carrier  for  damages  in  giving  rebates  to  competitor;  Taylor  v. 
Easton,  180  Fed.  367, 103  C.  C.  A.  509,  holding  Circuit  Court  of  Appeals 
could  review  assignments  of  error  challenging  jurisdiction  of  Circuit 
Court  as  court  of  equity;  dissenting  opinion  in  Union  Pac.  R.  Co.  v. 
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Oregon  etc.  Lumber  Mfrs.  Assn.,  165  Fed.  18,  91  C.  C.  A.  51,  majority 
holding  appeal  lay  from  interlocutory  injunction,  though  sole  question 
involved  was  jurisdiction  to  make  such  order. 

Distinguished  in  Remington  v.  Central  Pac.  R.  R.  Co.,  198  U.  S.  99, 
49  L.  Ed.  963,  25  Sup.  Ct.  577,  and  Board  of  Trade  v.  Hammond  Ele- 
vator Co.,  198  U.  S.  433,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  both  holdins: 
question  of  validity  of  service  of  process  of  Circuit  Court  on  defendant 
involves  question  of  jurisdiction  of  that  court  directly  appealable  under 
act  of  March  3,  1891;  Crawford  v.  McCarthy,  148  Fed.  200,  201,  78 
C.  C.  A.  356,  holding  where  demurrer  to  jurisdiction  because  neither 
diversity  of  citizenship  nor  Federal' question  disclosed  and  also  for  want 
of  jurisdiction  for  lack  of  equity,  sustained,  "want  of  jurisdiction"  con- 
sidered as  applying  to  former  g^und  and  directly  appealable. 

Miscellaneous.  Cited  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  99,^ 
60  L.  Ed.  546,  36  Sup.  Ct.  352,  Fowler  v.  Osgood,  205  U.  S.  535,  51 
I*.' Ed.  919,  27  Sup.  Ct.  789,  United  States  v.  Larkin,  208  U.  S.  338,  52 
L.  Ed.  520,  28  Sup.  Ct.  417,  Kansas  City  Northwestern  R.  R.  Co-,  v. 
Zimmerman,  210  U'.  S.  338,  52  L.  Ed.  1086,  28  Snp.  Ct.  730,  Guaranty 
Trust  Co.  V.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  687,  54  L.  Ed.  339, 
30  Sup.  Ct.  404,  Hirsh  v.  Taylor,  226  U.  S.  698,  56  L.  Ed.  1263,  32  Sup. 
Ct.  841,  and  Easton  v.  Chicago  Hotel  Co.,  231  U.  S.  739,  58  L.  Ed.  461, 
34  Sup.  Ct.  317,  all  dismissing  for  want  of  jurisdiction  on  anthority  of 
principal  case;  Chicago  Title  eto.  Co.  v.  Newman,  187  Fed.  516,  109 
C.  C.  A.  263,  to  point  that  court  of  equity,  as  matter  of  discretion,  in 
exercise  of  jurisdiction  would  not  administer  internal  afEairs  of  foreign 
corporation. 

191  U.  a  237-247,  48  L.  Ed.  163,  24  Sup.  Ot.  94,  aEBTQEKS  y.  O'OONKOE. 

Decision  of  Land  Department  in  contest  case  is  concliuiiT6  on  qnestions 
of  fact. 

Approved  in  Rogers  v.  Clark  Iron  Co.  104  Minn.  211,  116  N.  W.  744, 
following  rule;  Logan  v.  Davis,  233  U.  S.  623,  629,  58  L.  Ed.  1126,  1129, 
34  Sup.  Ct.  685,  holding  decision  of  Secretary  of  Interior  that  grantee  of 
railroad  was  purchaser  in  good  faith  in  sense  of  Adjustment  Act  of 
1887,  was  conclusive  so  far  as  based  on  facts;  Peyton  v.  Desmond,  129 
Fed.  9,  63  C.  C.  A.  651,  and  Sage  v.  Maxwell,  91  Minn.  532,  99  N.  W. 
44,  both  holding  decision  of  Land  Department  that  certain  entrymen 
entitled  to  patent  conclusive. 

Distinguished  in  Osbom  v.  Froyseth,  105  Minn.  18,  116  N.  W.  1113, 
liolding  rule  inapplicable  to  facts. 

Under  Act  of  March  8,  1887,  one  who,  for  soiAcieat  consideration  ob- 
tained option  from  railroad  to  purchase  land,  and  in  reliance  thereon 
expended  money  and  labor  in  securing  settlers,  is  bona  flde  purchaser. 

Approved  in  United  States  v.  Krueger,  228  Fed.  101,  102,  holding, 
under  facts,  purchaser  under  entry  of    land  as  unoccupied  and  unim- 
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proved  land  had  notice  of  falsity  of  its  fraudulent  character  and  was 
not  protected  as  bona  fide  purchaser. 

WlLere  settler  places  improvements  on  land  knowing  snperlor  rights  of 
others,  he  cannot  be  regaarded  as  bona  fide  settler  within  meaning  of  act 
of  March  3,  1887. 

Approved  in  Harvey  v.  Holies,  160  Fed.  639,  holding  six  years'  delay 
after  rejection  of  application  for  homestead  entry,  and  acquiescence  in 
possession  by  defendant,  barred  suit  to  have  defendant  declared  holder 
of  legal  title  in  trust. 

191  XX.  S.  247-'266,  48   L.  Ed.  170,  24    Sop.  Ot.  67,   MOSHEUVEI.  ▼.  DI8^ 
TBICT   OF   COXiUMBIA. 

Election  to  cross  over  uncovered  small  water-box  instead  of  stepping 
around  it  is  not  contributory  negligence  as  matter  of  law. 

Approved  in  Swift  &  Co.  v.  Langbein,  127  Fed.  113,  62  C.  C.  A.  Ill, 
applying  rule  in  action  by  pedestrian  against  abutting  owner  for  injuries 
occasioned  by  stepping  into  open  manhole  in  sidewalk  at  night. 

Where  defect  exists  in  sidewalk  because  of  negligence  of  city,  it  is  not 
contribntory  negligence  as  matter  of  law  for  pedestrian,  knowing  of  defect, 
to  use  sidewalk.    All  the  circumstances  must  be  considered. 

Approved  in  National  Life  Ins.  Co.  v.  McKenna,  226  Fed.  167,  holding 
boy  was  not  negligent  as  matter  of  law  in  stepping  forward  to  door  of 
elevator  when  it  stopped,  resulting  in  his  being  caught  between  cage  and 
wall ;  St.  James  v.  Stacy,  203  Fed.  37, 121  C.  C.  A.  371,  holding  pedestrian 
under  facts,  not  negligent  as  matter  of  law  in  manner  of  crossing 
defective  grating  in  sidewalk;  Philadelphia  etc.  Iron  Co.  v.  Barrie;  179 
Fed.  62,  102  C.  C.  A.  618,  holding  pedestrian  not  negligent  as  matter  of 
law  in  stepping  into  coal  hole  in  sidewalk;  Boss  v.  Washington  Ry.  &  £. 
Co.,  39  App.  D.  C.  694,  upholding  directed  verdict  for  defendant  where 
pedestrian,  injured  while  crossing  street  railway  tracks,  where  street 
was  being  resurfaced  by  company;  Thompson-Starrett  Co.  v.  Wilson,  39 
App.  D.  C.  220,  holding  employee  not  negligent  as  matter  of  law  in  man- 
ner of  descending  ladder;  Great  Falls  etc.  R.  R.  Co.  v.  Hill,  34  App. 
D.  C.  314,  holding  passenger  not  negligent  as  matter  of  law  in  descending 
from  street-car  on  side  opposite  platform;  District  of  Columbia  v. 
Brewer,  32  App.  D.  C.  390,  391,  holding  decision  in  principal  case  did 
not  affect  rule  of  law  of  citing  care  on  second  appeal;  Jennings  v. 
Philadelphia  etc.  Ry.  Co.,  29  App.  D.  C.  236,  holding  negligence  of 
engineer  in  jumping  from  engine  to  avoid  anticipated  collision,  was  ques- 
tion for  jury;  Morgan  v.  Adams,  29  App.  D.  C.  207,  holding  where  will 
contest  was  decided  by  jury,  appellate  court  would  not  pass  on  weight 
of  evidence;  Dotey  v.  District  of  Columbia,  25  App.  D.  C.  237,  holding 
pedestrian  not  negligent  as  matter  of  law  in  catching  foot  in  defective 
fire-plug  in  parkway;  Ward  v.  District  of  Columbia,  24  App.  D.  C.  529, 
lidding:  District  liable  where  boy  on  street  injured  by  falling  of  tree  wliieh 
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was  being  cut  down  by  municipal  authorities;  Doyle  v.  Escben,  5  Cal. 
App.  60,  89  Pac.  838,  holding,  under  evidence,  where  plaintiff  f^  into 
open  hatchway,  question  of  his  negligence  was  for  jury;  Valparaiso  v. 
Schwerdt,  40  Ind.  App.  610,  82  N.  E.  924,  Robertson  v.  Town  of  Jen- 
nings, 128  La.  807,  56  South.  379,  3  N.  C.  C.  A.  894,  Kennedy  v.  Green- 
ville, 78  S.  G.  129,  58  S.  E.  991,  and  District  of  Golumbia  v.  Blackman, 
32  App.  D.  G.  37,  all  holding  i)edestrian,  not  negligent  as  matter  of  law 
in  stepping  into  hole  in  sidewalk;  HoUiman  v.  Washington  Gounty,  8  Ga. 
App.  719,  70  S.  E.  101,  reversing  judgment  of  nonsuit  in  action  for  in- 
juries due  to  defective  public  bridge;  Harrell  v.  Mayor  etc.  of  Macon, 
1  Ga.  App.  418,  419,  420,  58  S.  E.  127,  holding  pedestrian  not  negligent 
as  matter  of  law  in  walking  by  night  along  open  ditch  in  alley ;  Brown  v. 
Ghillicothe,  122  Iowa,  642,  98  N.  W.  503,  where  injury  caused  by  trying 
to  step  over  hole  in  plank  sidewalk  and  thereby  slipping  into  it,  evi- 
dence did  not  show  contributory  negligence  as  matter  of  law;  Wiens  v. 
Ebel,  69  Kan.  704,  77  Pac.  555,  where  injury  caused  by  falling  into  an 
unguarded  ditch  across  sidewalk  in  night-time,  but  of  which  the  person 
injured  had  previous  knowledge,  question  of  contributory  negligence  was 
for  jury;  Frost  v.  McCarthy,  200  Mass.  449,  86  N.  E.  920,  holding 
pedestrian  not  negligent  as  matter  of  law  in  walking  over  loose  mortar 
and  plaster  at  store  entrance,  on  which  she  slipped;  Gity  of  Beatrice  v. 
Forbes,  74  Neb.  131,  103  N.  W.  107i;  holding  pedestrian  not  negligent 
as  matter  of  law  in  walking  over  ice  and  slush  not  removed  from  side- 
^walk;  Galveston  etc.  Ry.  Co.  v.  Manns,  37  Tex.  Giv.  364,  84  S.  W.  267, 
holding  engineer  not  negligent  as  matter  of  law  in  stepping  on  shovd  on 
gangway  to  his  cab. 

Negligenoe  in  falling  on  uneven  sidewalk.    Note,  17  L.  R.  A.  (N.  S.) 
196,  199. 

Municipal  liability  for  nnevenness  in  sidewalk  or  cross  walk.    Note, 
48  L.  R.  A.  (N.  S.)  1160. 

Contributory  negligence  as  affecting  municipal  liability  for  defects 
and  obstructions  in  streets.    Note,  21  L.  R.  A.  (N.  S.)  6S9. 

191  tJ.   8.   267-271,   48  I«.  Ed.   178,   24   Sup.   Ot   105,   McLAXXaHUN   ▼. 
BAPHASL  TUCK  ft  SONS  CO. 

Penal  provisions  of  section  4693  of  Revised  Statutes,  do  not  embrace  act 
of  affixing  in  foreign  country  to  a  publication  a  false  statement  that  it  was 
copyrighted  under  laws  of  United  States. 

Approved  in  United  Dictionary  Co.  v.  G.  &  G.  Merriam  Go.,  208  U.  S. 
264,  52  L.  Ed.  480,  28  Sup.  Ct.  290,  holding  requirement  of  Copyright 
Act  for  inserting  notice  in  copies  of  every  edition  did  not  extend  to  pub- 
lication abroad;  Gk>rham  Mfg.  Go.  v.  Weintraub,  196  Fed.  962,  holding 
English  statute  relating  to  hall  marks  could  not  be  given  eztratorritorial 
effect  to  bar  trademark  adopted  in  this  country. 
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191  U.  S.  272-288,  48  L.  Bd.  180,  84  8ap.  Ot  68,  PBOP3UEBr8  KATIONAIi 
BANK  T.  MABTE. 

The  coUectiim  of  aa  illegil  tax  will  not  be  onjoined  without  iMiymeat 
by  tazpayor  of  tbe  amoimt  of  UX  fairly  and  equitably  doe. 

Approved  in  Raymond  y.  Chicago  Union  Traction  Co.,  207  XJ.  S.  38, 
12  Ann.  Oas.  757,  52  L.  Ed.  88,  28  Sup.  Ct.  7,  Louisville  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  462,  Charleston  Nat.  Bank  v.  Melton,  171  Fed.  750, 
Hildreth  v.  Longmont,  47  Colo.  109,  105  Pac.  118,  Denver  v.  Hallett,  45 
Colo.  136,  137,  100  Pac.  410,  and  Citizens'  Nat.  Bank  v.  Klauss,  47  Ind. 
App.  57,  93  N.  E.  683,  all  following  rule ;  Missouri  etc.  Ry.  Co.  v.  Shan- 
non, 100  Tex.  387,  10  L.  B.  A.  (N.  S.)  681,  100  S.  W.  140,  refusing  to 
enjoin  proceedings  to  assess  and  collect  taxes  under  statute  claimed 
unconstitutional. 

Distinguished  in  Meyer  v.  Wells  Fargo  ft  Co.,  223  U.  S.  302,  56' 
L.  Ed.  448,  32  Sup.  Ct.  218,  holding  tender  of  tax  on  intrastate  receipts 
is  not  required  in  order  to  maintain  bill  to  enjoin  tax  on  gross  receipts 
on  ground  that  statute  is  void  as  including  receipts  from  interstate 
commerce;  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767,  24  Sup.  Ct.  498, 
holding  tender  not  prerequisite  to  injunction  against  assessment  made 
on  unconstitutional  principles;  Preston  v.  Sturgis  Milling  Co.,  183  Fed. 
16,  82  L.  B.  A.  (N.  S.)  1020,  105  C.  C.  A.  293,  holding  bill  did  not  lie 
to  enforec  tax  where  legal  enforcement  is  impracticable  only  because  of 
armed  resistance  of  taxpayers;  Pullman  Co.  v.  Tamble,  173  Fed.  206, 
holding  fact  that  officer  in  proceeding  to  collect  tax  without  legislative 
authority  did  not  give  jurisdiction  to  equity  where  remedy  at  law  ade- 
quate. 

Erroneous  or  invalid  levy  or  assessment  as  ground  for  enjoining 
collection  of  tax.    Note,  8  Ann.  Gas.  666. 

State  statute  taxing  sluurw  In  national  banks  but  not  making  dedne- 
tlons  required  by  Fedeial  law,  Is  yaUd  as  to  anuMiat  of  priqperty  yroperly 

taxable. 

Approved  in  State  of  New  York  ▼.  Reardon,  204  U.  S.  161,  9  Ann. 
Gas.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188,  holding  eonuneroe  clause  did 
not  defeat  State  tax  on  stock  transfers  because  affecting  property  out- 
side State. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.  Note, 
L.  R.  A.  1915G.  386. 

Discrimination  against  shareholders  in  national  banks,  in  assess- 
ing shares.    Note,  10  L.  B.  A.  (N.  S.)  951. 

Effect  of  partial  iuMslidity  of  statute.    Note,  Ann.  Gas.  1916D,  92. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  446. 
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191 XX.  8.  288-310,  48  L.  Ed.  188,  24  .Sop.  Ot.  74,  0ABI2  T.  UNITBD  STATES 
UFE  INS.  CO. 

A  Federal  court  will  not  entertain  bUl  in  equity  after  death  of  insured 
to  cancel  policy  for  fraud  where  facts  alleged  would  constitute  defense 
to  action  at  law  on  policy. 

Approved  in  Riggs  v.  Union  Life  Ins.  Co.,  129  Fed.  208,  209,  63  C.  C.  A. 
365,  reafltoning  rule;  Niagara  Fire  Ins.  Co.  v.  Adams,  198  Fed.  824,  826, 
117  C.  C.  A.  464,  refusing  to  follow  State  practice  to  entertain  bill  to 

'cancel  policy  for  fraud,  where  facts  alleged  constitute  defense  at  law; 
Mutual  life  Ins.  Co.  v.  Griesa,  156  Fed.  400,  Bankers'  Reserve  Life  Co. 
V.  Omberson,  123  Minn.  289,  48  L.  R.  A.  (N.  S.)  265,  143  N.  W.  737, 
and  Griesa  v.  Mutual  Life  Ins.  Co.,  169  Fed.  613,  94  C.  C.  A.  635,  all 
holding  bill  did  not  lie  to  cancel  policy  for  fraud  where  facts  alleged 
stated  defense  in  law  to  action  on  policy;  Des^Moines  Life  Ins.  Co.  v. 
Seifert,  210  HI.  158,  159,  71  N.  E.  350,  holding  insurance  company  can- 
not maintain  bill  in  equity  to  cancel  policy  for  fraud  after  death  of 
beneficiary,  having  an  adequate  defense  to  suit  at  law  in  policy;  Insur- 
ance Co.  of  North  America  v.  Cullen,  237  Mo.  572,  141  S.  W.  629,  hold- 
ing suit  did  not  lie  to  enjoin   several   actions  on  fire  policies  on  same 

'  property  by  assignees  and  to  have  policies  canceled  for  fraud ;  Johnson 
V.  Swanke,  128  Wis.  73,  6  L.  R.  A.  (N.  S.)  1048,  107  N.  W.  482,  where 
sale  of  horse  procured  by  fraud,  buyers  giving  their  notes  for  price,  fact 
that  horse  was  useless  and  its  keeping  an  expense  to  buyers  not  ground 
for  equitable  relief;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974,  975, 
where  action  to  cancel  policy  commenced,  insured's  death  before  answer 
and  a  plea  showing  that  an  action  at  law  had  been  commenced  on  the 
policy  in  which  the  fraud  could  be  set  up  as  defense,  did  not  oust  equi- 
table jurisdiction. 

Cancellation  in  equity  of  itistrument  procured  by  fraud  when  ade- 
quate remedy  at  law  exists.    Note,  8  Ann.  Gas.  650. 

Equity  jurisdiction  to  cancel  instmment  notwithstanding  remedy  at 
law.    Note,  5  L.  R.  A.  (N.  S.)  1051, 1053. 

Jurisdiction  to  cancel  policy  for  fraud,  and  enjoin  action  at  law 
thereon.    Note,  12  L.  R.  A.  (N.  S.)  881. 

Agreement  founded  on  State  statute  cannot  prerent  removal  of  case 
otherwise  removable  to  Federal  court. 

Approved  in  Armour  Packing  Co.  v.  Lacey,  200  U.  S.  236,  60  L.  Ed. 
457,  26  Sup.  Ct.  232,  holding  meat-packing  houses  not  denied  equal 
protection  of  law  by  tax  imposed  on  their  business  because  houses  pack- 
ing other  articles  not  included  in  same  classification;  Memphis  St.  Ry. 
Co.  v.  Bobo,  232  Fed.  710,  holding  right  of  nonresident  administrator 
to  sue  in  Federal  court  not  affected  by  State  statute  providing  he  shall 
for  purposes  of  suit,  be  deemed  citizen  of  State. 

Foreign  corporation  can  transact  bnsineBs  in  a  State  only  by  cooaent 
and  on  conditions  imposed  by  State,  not  repugnant  to  Federal  law. 
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Approved  in  Qroton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  151 
Fed.  877,  holding  contract  of  foreign  corporation  not  complying  with 
laws  of  New  York  was  not  void,  and  suit  lay  thereon  in  Federal  court; 
•  Groo  V.  Norman,  42  App.  D,  C.  389,  holding  title  to  realty  obtained  by 
foreign  corporation  in  District  in  excess  of  powers  was  valid,  until 
invalidated  in  direct  proceeding  by  sovereign  power. 

Duty  of  applicant  for  life  insurance  to  notify  insurer  of  facts  dis- 
covered subsequently  to  application  and  examination.  Note,  15 
Ann.  Gas.  126. 

Applicant's  duty  to  notify  of  facts  developing  before  delivery  of 
policy.    Note,  8  L.  R.  A.  (N.  S.)  984. 

Effect  of  stipulation  that  policy  shall  not  become  binding  unless 
delivered  while  assured  is  in  good  health.  Note,  17  L.  R.  A. 
(N.  S.)  1160. 

191  tJ.  &  310-326,  48  L.  Ed.  196,  24  Snp.  Ot  88,  HIBBEN  T.  SMITH 

State  leglslatore  may  provide  that  decision  of  board  making  aasess- 
ment  for  public  Improvement,  where  taxpayers  are  given  opportunity  to  be 
heard  before  making  of  assessment,  may  be  flnaL 

Approved  in  Ross  v.  Board  of  Supervisors,  128  Iowa,  440,  104  N.  W. 
511,  reaffirming  rule ;  Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36 
Sup.  Ct.  69,  upholding  statute  levying  tax  on  property  in  Baltimore 
for  paying  cost  of  street  improvements  already  made;  Londoner  v. 
Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28  Sup.  Ct.  708,  holding  street 
assessment  void  on  ground  that  objecting  owners  were  denied  proper 
hearing  by  city  council  acting  as  board  of  equalization;  Cleveland  etc. 
Ry.  Co.  V.  Porter,  210  U.  S.  184,  62  L.  Ed.  1015,  28  Sup.  Ct.  647,  uphold- 
ing assessment  under  ordinance  for  street  improvement  on  property  not 
abutting  on  street  but  lying  within  limits  fixed  by  ordinance;  Jackson 
Lumber  Co.  v.  McCrimmon,  164  Fed.  764,  upholding  Florida  statute  for 
assessment  for  taxation  for  past  years ;  Board  of  Improvement  v.  Pollard, 
98  Ark.  551,  136  S.  W.  960,  upholding  sewer  assessment  as  made  on 
proper  notice  and  hearing;  Town  of  Woodruff  Place  v.  Gorman,  179  Ind. 
5,  100  N.  E.  298,  holding  approval  of  street  assessment  and  acceptance 
of  work  by  town  board  was  conclusive  that  work  was  done  according  to 
contract;  Dawson  v.  Hipskind,  173  Ind.  223,  89  N.  E.  866,  upholding 
statute  providing  that  special  benefits  from  street  work  shall  be  conclu- 
sively determined  by  board  of  public  works;  Edwards  v.  Cooper,  168  Ind. 
65,  79  N.  E.  1051,  holding  where,  after  adoption  of  resolution  for  sewer, 
amendment  was  made  to  provide  for  branch  without  new  finding  as  to 
benefits  property  owners  were  not  prejudiced;  Dyer  v.  Woods,  166  Ind. 
56,  76  N.  E.  628,  refusing  to  enjoin  street  assessment;  Gorman  v.  John- 
son, 46  Ind.  App.  675,  91  N.  E.  972,  setting  aside  for  fraud  order  of 
town  board  accepting  street  work;  City  of  Huntington  v.  Bucher,  46 
Ind.  App.  211,  92  N.  E.  126,  holding,  under  statute,  appearance  before 
board  of  public  works  was  required  as  condition  to  having  appraisers 
appointed  by  court;  Menzie  v.  City  of  Greensburg,  42  Ind.  App.  669,  85 
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N.  E.  488,  refusing  to  enjoin  levy  of  assessment  for  sewer  work  on  con- 
tract let  by  city ;  Cook  v.  Borough  of  Allendale,  79  N.  J.  L.  289,  75  AtL 
770,  upholding  provisions  of  borough  act  of  1897,  for  widening  and 
straightening  streets  and  assessment  of  cost;  Durst  v.  City  of  Des 
Moines)  164  Iowa,  93,  145  N.  W.  533,  holding  street  assessment  was 
made  on  due  notice;  Ellison  v.  City  of  Lamoure,  30  N.  D.  48,  49,  151 
N.  W.  989,  990,  upholding  special  assessment  for  sewer;  City  of  Paris 
v.  Brenneman,  59  Tex.  Civ.  472,  126  S.  W.  63,  upholding  charter  provi- 
sions for  assessment  for  public  improyement,  though  not  providing  for 
appeal. 

Selection  of  interested  person  to  assess  benefits  from  improvements. 
Note,  16  L.  R.  A.  (N.  8.)  292. 

Judgment  of  highest  court  of  State  that  assessment  is  not  void  becanae 
0ome  members  of  board  were  'taxpayers  in  district  will  be  followed  hy 
Supreme  Court. 

Approved  in  Pierce  v.  City  of  Huntsville,  185  Ala.  500,  64  South.  305, 
holding  commissioners  of  city  making  assessment  not  disqualified  to  hear 
objections;  St.  Louis  etc.  Ry.  Co.  v.  Board  of  Directors,  103  Ark.  141, 
145  S.  W.  897,  holding  provision  of  statute  creating  levee  district  requir- 
ing directors  to  be  land  owners  in  district  did  not  violate  provision  of 
Constitution  that  judge  shall  not  sit  in  trial  of  ease  in  which  he  is 
interested;  People  ex  rel.  Chapman  v.  Sacramento  Drainage  District, 
155  Cal.  389,  103  Pac.  215,  holding  drainage  district  assessment  not  void 
because  members  of  board  were  owners  of  lands  affected;  Tennessee  Fer- 
tilizer Co.  V.  McFall,  128  Tenn.  650,  163  S.  W.  808,  holding  fact  that 
•ompensation  of  county  trustee  for  fixing  back  taxes  depends  on  amount 
fixed  did  not  deprive  owner  of  due  process. 

Questions  considered  by  Eederal  Supreme  Court  in  reviewing  judg-    - 

ments  of  State  courts.    Note,  68  L.  R.  A.  576. 
Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R.  A. 

(N.  S.)  1156,  1188,  1202. 

1^1  IT.  S.  326-834,  48  I^  Ed.  201,  24  Sap.  Ot  99,  CHOCTAW  O.  <l  G.  S.  & 
CO.  ▼.  IXNNESSES. 

Where  entire  charge  shows  true  rule  of  defendant's  liability  waa  given 
to  jury,  Judgment  will  not  be  reversed  for  error  in  detached  portion. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  McDonough,  161  Fed.  660,  88 
C,  C.  A.  517,  and  Kansas  City  Southern  Ry,  Co.  v.  Clinton^  224  Fed. 
900,  140  C.  C.  A.  340,  both  following  rule;  dissenting  opinion  in  Kent 
V.  Erie  R.  R.  Co.,  217  N.  Y.  355,  111  N.  E.  1074,  majority  holding  instruc- 
tion erroneous. 

191  U.  8.  334-340,  48  L.  Ed.  207,  24  Sop.  Ct  102,  CHOCTAW  O.  *  O.  &.  K. 
CO.  T.  HOLI.OWAY. 

If  employee  can  see  machinery  is  def ectiye,  he  is  bound  by  fact,  t&ougli 
defect  not  actually  observed;  but  new  emploiree  is  not  required  to  hav« 
made  careful  examination  for  defects  to  charge  employer  with  negUgeoceh 


^^^^ 
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Approved  in  United  Stutes  Smelting  Co*  v.  Parry,  166  Fed.  410,  92 
C.  C.  A.  159,  holding  employer  liable  where  mason  injured  by  tipping  of 
plank  on  scaffold;  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  670,  23  L.  R.  A. 
(N.  S.)  962,  92  C.  C.  A.  367,  holding  employer  liable  for.injnry  to  em- 
ployee for  failure  to  exercise  reasonable  care  to  provide  safe  place  to 
work;  Chicago  etc.  Ry.  Co.  v.  McDonough,  161  Fed.  661,  88  C.  C.  A.  517, 
holding  employee  did  not  assume  risk  of  explosion  of  unsafe  boiler; 
National  Biscuit  Co.  v.  Nolan,  138  Fed.  10,  70  C.  C.  A.  436,  where  in- 
jury to  employee  resulted  from  obviously  unguarded  machinery,  court 
should  have  directed  verdict  for  defendant  on  whole  evidence;  IS^onig  v. 
Nevada-California-Oregon  Ry.,  36  Nev.  222, 135  Pac.  156,  holding,  under 
evidence,  whether  employer  in  lumber-mill  assumed  risk  of  condition  of 
tools  used  was  for  jury. 

Servant'^,  assumption  of  risk  from  latent  danger  or  defect.  Note, 
17  L.  R.  A.  (N.  S.)  85. 

Assumption  of  risk  of  dangers  created  by  master's  negligence  dis- 
coverable by  servant's  exercise  of  ordinary  care.  Note,  28 
L.  R.  A.  (N.  SO  1252. 

It  ia  employer's  duty  to  provide  safe  machinery. 
Approved  in  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  281,  284,  68 
C.  C.  A.  26,  1  L.  R.  A.  (N.  S.)  288,  where  injury  caused  by  railroad  en- 
gineer, it  was  error  to  instruct  that  after  defendant  had  used  due  caxe 
in  employing  the  engineer  it  was  its  duty  to  use  such  care  to  supervise 
his  later  conduct  as  a  prudent  man  would  use  under  such  cireumstanoes 
where  his  own  personal  danger  was  involved. 

Master's  duty  as  to  places  and  appliances.  Note,  6  L.  R.  A.  (N.  S.) 
606. 

When  railroad  negligently  failed  to  equip  engine  wltli  brakw  and  H 
was  derailed  by  striking  obstacle  placed  oa  track  witlumt  negligence  of 
company,  question  of  proximate  cause  of  Injury  to  employee  by  derailment 
was  for  Jury. 

Approved  in  Munsey  v.  Webb,  37  App.  D.  C.  190,  and  Munsey  v. 
Webb,  231  U.  S.  156,  58  L.  Ed.  166,  34  Sup.  CL  44,  both  upholding  judg- 
ment against  defendant  where  passenger  on  moving  elevator  fell  through 
open  door  of  cage  and  was  caught  between  it  and  wall;  Donegan  v, 
Baltimore  etc.  Ry.  Co.,  165  Fed.  871,  91  C.  C.  A.  555,  and  Union  Pac.  R. 
Co.  V.  Fuller,  204  Fed.  49,  122  C.  C.  A.  359,  both  holding,  under  evi- 
dence, proximate  cause  of  injury  to  brakeman,  was  for  jury;  Pittsburgh 
etc.  Coal  Co.  v.  Hudak,  183  Fed.  548,  106  C.  C.  A.  89,  holding,  under 
evidence,  proximate  cause  of  injury  to  car  driver  in  coal  mine  was  for 
jury;  Cecil  v.  American  Sheet  Steel  Co.,  129  Fed.  546,  64  C.  C.  A,  72, 
where  injury  caused  to  miner  by  falling  of  stone  from  roof  of  mine,  the 
question  of  whether  falling  was  result  of  defective  timber  cap  on  sup- 
porting timber  should  have  gone  to  jury  on  all  evidence;  St.  Louis  etc. 
R.  Co.  V.  Conarty,  106  Ark.  430, 155  S.  W.  95,  holding  absence  of  equip- 
t    XVIII— 93 
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ment  iieqaired  by  Safety  AppKance  Act  was  proximate  cause  of  injniy 
to  switohman. 

Miscellaneous.  Cited  in  Rebillard  v.~  Minneapolis  etc.  Ry.  Co.,  216 
Fed.  506,  L.  R.  A.  1916B,  958,  133  C.  C.  A.  9,  to  point  that  on  question 
of  fact  appellate  court  cannot  have  entire  record  before  it  where  jury 
inspected  premises. 

191  U.  8.  341-367,  48    la.  Ed.    211,  24    Bop.    Ot.    114,  SHABP  ▼.  X7NITED 
8TATE& 

Evidence  of  offers  to  purchase  are  inadmissible,  in  condemnation  pro- 
ceedings, to  show  value  of  property. 

Approved  in  L.  E.  Brooks  Co.  v.  Long,  67  Fla.  70,  64  South.  453,  hold- 
ing offer  by  prospective  lessee  inadmissible  to  show  damage  for  breach 
of  contract  to  deliver  possession  of  leased  premises;  State  v.  Nevada 
C.  R.  R.  Co.,  28  Nev.  217,  81  Pac.  106,  on  issue  of  value  of  railroad  for 
taxing  purposes,  an  offer  made,  a  year  before  for  the  road  by  persons 
not  shown  to  have  been  able  to  purchase  inadmissible;  Williams  v. 
Hewitt,  57  Wash.  66,  185  Am.  St.  Bep.  971,  106  Pac.  498,  holding  evi- 
dence of  loss  of  sale  caused  1)y  restrictive  covenant  inadmissible  to  show 
daani^  in  action  against  grantor  for  breach  of  covieliant  against  enoiitai- 
brance  by  existence  of  such'  restriction  ia  chain  of  title;  Chicago  etc.  Ry. 
Co.  v.  Alexander,  47  Wash.  137,  91  Pac.  628,  holding  off»  of  purchaser 
ioadmissible  to  show  value  of  land  in  condemnation  proceedingis. 

Offer  to  purchase  by  third  person  as  evidence  of  value  of  property 
taken  in  eminent  domain  proceedings.    Note,  6  Ann.  Oas.  971. 

Where  part  of  tract  of  land  is  taken  for  public  use,  owner  is  entitled 
to  damage  resulting  to  remainder  of  tract,  but  not  to  separate  and  adjcto- 

ixig  tracts. 

Approved  in  Harrison  v.  Pacific  Ry.  etc.  Co.,  72  Or.  559,  144  Pac.  93, 
Oregon  R.  &  Nav.  Co.  v.  Taffe,  67  Or.  113,  134  Pac.  1028,  and  Oregon 
R.  &  N.  Co.  V.  Taffe,  67  Or.  115, 135  Pac.  332,  all  following  rule ;  United 
States  V.  Grizzard,  219  H.  S.  183, 185,  31  L.  R.  A.  (N.  S.)  1135,  55  L.  Ed. 
166,  167,  31,  Sup.  Ct.  162,  holding  damages  recoverable  for  cutting  off 
access  to  other  land  by  flooding  of  land  taken ;  United  States  v.  Welch, 
217  U.  S.  338,  339,  19  Ann.  Gaa.  680,  .28  L.  B.  A.  (N.  S.)  385,  54  L.  Ed. 
789,  30  Sup.  Ct.  627,  upholding  award  for  destruction  of  private  right 
of  way  and  for  damages  to  property  to  which  easement  was  appur- 
tenant; St.  Louis  etc.  R.  Co.  v.  Aubuchon,  199  Mo.  370, 116  Am.  St.  Bep. 
499,  8  Ann.  Gas.  822,  9  L.  B.  A.  (N.  S.)  426,  97  S.  W.  872,  holding  land 
adjacent  to  river  and  island  opposite  could  not  be  considered  together 
in  assessing  damages ;  dissenting  opinion  in  United  States  v.  Archer,  241 
U.  S.  146,  147,  60  L.  Ed.  928,  929,  36  Sup.  Ct.  521,  majority  considering 
but  not  deciding  whether  damages  allowable  only  for  land  taken  for  dike 
or  also  for  injuiy  to  remainder  by  construction  of  dike. 
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Treating  as  one  in  assessing  damages  on  condemnation,  parcels  of 
land  separated  by  stream,  canal,  highway  or  railroad.  Note,  9 
L.  R.  A.  (N.  S.)  427. 

191  V.  8.  36a-572,  48  la.  Ed.  217,  24  Bnp.  Ct.  82»  OWENfiBOBO  T.  OWENS- 
BORO WATERW0BE8  00. 
Jurisdiction  doiss  not  arise  simply  because  an  aTermeUt  is  made  as  to 

the  existence  of  a  constitutional  4uestlon»  if  it  plainly  appears  that  such 

averment  is  without  color  of  merit. 

Approved  in  Newbnryport  Water  Co.  v,  Newburyport,  193  U.  S.  676 j 

48  L.  Ed.  799,  24  Sup.  Ct.  553,  holding  property  of  water  company  not 

taken  without  due  process  by  statute  enabling  it  to  sell  .to  city  when 

municipal  plant  to  be  established. 

In  suit  to  enjoin  enforcement  of  ordinance  regulating  water  rates, 
where  one  contention  is  that  rates  are  unreasonable,  Supreme  Court  will  not 
pass  on  the  question  until  trial  court  has  determined  it  on  eyidence  in  first 
instance. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  Y  Marcos,  236  U.  S.  657,- 
69  L.  Ed.  771,  35  Sup.  Ct.  446,  applying  rule  on  reversing  decision  of 
lower  court  made  on  only  one  of  several  grounds  presented. 

Power  to  regulate  water  rates  is  governmental  power  continuing  in 
nature,  which  cannot  be  bargained  away  except  by  words  of  positive  grant. 
Doubt  as  to  such  grant  must  be  resolved  against  it. 

^  Approved  in  Southern  Pacific  Co.  v.  Campbell,  230  IT.  S.  551,  57  L.  Ed» 
1624,  33  Sup.  Ct.  1027,  upholding  order  of  railroad  commission  fixing 
railroad  rates;  Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  207  U.  S. 
394,  52  L.  Ed.  263,  28  Sup.  Ct.  135,  holding  Kansas  statutes  for  govern- 
ment of  cities  did  not  give  city  power  to  grant  exolusiy.e  franchise  for 
public  service ;  Stanislaus  Co.  v.  San  Joaquin  &  King's.  River  Canal  etc. 
Co.,  192  U.  S.  211,  48  L.  Ed.  412,  24  Sup.  Ct.  245,  holding  Cal.  Stats. 
1862,  p.  540,  §  3,  did  not  create  contract  that  State  would  not  thereafter 
authorize  supervisors  to  reduce  water  rates  so  as  to  yield  stockholders 
less  than  one  and  one-half  per  cent  per  month  on  capital  invested ;  Boise 
City  Irr.  etc.  Co.  v.  Clark,  131  Fed.  421,  65  C.  C.  A.  399,  holding  maxi- 
mum rate  to  be  charged  by  irrigation  company  fixed  by  county  eommis- 
sioners  under  authority  of  statute  valid ;  State  ex  rel.  Marshall  v.  Wyan- 
dotte County  Gas  Co.,  88  Kan.  174,  127  Pac  642,  enjoining  increase  of 
gas  rates  without  consent  of  utilities  commission. 

Distinguished  in  Omaha  Water  Co.  v,  Omaha,  147  Fed.  6,  8,  9,  8  Ann. 
Oas.  614,  12  L.  B.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  municipality  which 
entered  into  contract  with  water  company  for  erection  of  waterworks, 
with  provision  that  latter  should  supply  water  to  inhabitants  for  twenty- 
five  years  at  not  to  exceed  a  specified  rate,  could  not  reduce  rates  before 
expiration  of  that  time. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  277. 
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101  U.  S.  S7S-S76,  48  L.  Bd.  225,  24  flop.  Ot.  92,  ANaZX^-AMEBIOAN  PBO- 
VI8ION  00.  T.  DAVU  PBOVI8I0N  OO.  (No.  1). 

A  State  is  not  required,  under  the  full  f aitli  and  credit  elaiiie,  to  pro- 
vide a  court  having  JnriBdiction  over  solte  hj  corporation  of  another  State 
against  corporatioa  of  another  State  on  Judgment  of  court  of  another  State. 

Approved  in  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  568,  60 
Ii.  Ed.  444,  36  Snp.  Ct.  170,  upholding  statute  requiring  foreign  eorix)- 
ration  doing  intrastate  business  to  file  copy  of  charter  as  condition  to 
suing  in  State  courts;  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  59 
Ii.  Ed.  197,  35  Sup.  Ct.  57,  holding  State  could  not  require  foreign  cor- 
poration to  appovnt  agent  in  State  for  service  as  condition  to  suit  in 
State  emtrts  on  interstate  transaction;  Old  Dominion  Copper  Min.  etc. 
Co.  v.  Bigelow,  203  Mass.  213,  40  L.  R.  A.  (N.  8.)  314,  89  N.  £.  217^ 
holding  judgment  of  Federal  court  in  another  State  in  favor  of  one  of 
two  joint  tort-feasors  is  not  res  adjudicata  in  favor  of  other  not  party 
or  privy  to  first  suit;  Fall  v.  Fall,  75  Neb.  135, 113  N.  W.  181,  holding 
decree  requirii^  conveyance  of  lands  in  another  State  did  not  affect 
title  to  land;  Mottu  y.  Davis,  151  N.  C.  244,  65  S.  £.  972,  holding  in 
action  on  judgment  in  court  of  limited  jurisdiction  of  another  State 
jurisdiction  must  be  pleaded  and  proved  as  fact;  Roller  v.  Murray,  71 
W.  Va.  168,  Ann.  Oaa.  1914B,  1139,  L.  R.  A.  1915F,  984,  76  S.  E.*  175, 
holding  decree  of  court  of  another  State  declaring  contract  void  as 
champertous  is  entitled  to  full  faith  and  credit  as  applied  to  lands  in 
State;  dissenting  opinion  in  Fauntleroy  v.  Lum,  210  U.  S.  244,  52  L.  Ed. 
1045,  28  Sup.  Ct.  641,  majority  holding  judgment  of  court  based  on 
award  had  in  another  State  where  cause  of  action  arose  was  conclusive, 
though  claim  could  not  have  been  enforced  in  courts  of  State. 

Distinguished  in  Fauntleroy  v.  Lum,  210  U.  S.  234,  235,  62  L.  Ed. 
1041,  28  Sup.  Ct.  641,  holding  judgment  of  court  of  State  based  on 
award  had  in  another  State  where  cause  of  action  arose  is  conclusive, 
though  claim  could  not  have  been  enforced  in  courts  of  State;  Converse 
▼.  Hamilton,  136  Wis.  693,  118  N.  W.  192,  holding  courts  not  required 
by  comity  to  entertain  suit  by  receiver  against  citizen  of  State  to  collect 
assessment  made  by  Minnesota  court. 

191  XT.  B.  376-^8,  48  K  Bd.  228,  24  Sop.  Ot  93,  AKGLO-AHSBIOAK  PRO- 
VISION OO.  T.  DAVIS  PROVISION  OO.  (No.  2>.. 

Oourt  will  not  allow  par^  relying  on  anything  aa  eaoae  for  reversing 
a  Judgment,  which  was  for  his  advantage. 

Approved  in  Lewis  v.  United  States,  216  U.  S.  612,  64  L.  Ed.  638,  30 
Sup.  Ct.  438,  holding  party  could  not  appeal  from  order  dismissing  him 
from  custody;  Empire  Stftte-Idaho  Min.  etc.  Co.  v.  Hanley,  198  U.  S. 
298,  49  L.  Ed.  1059,  25  Sup.  Ct.  691,  holding  parties  could  not  appeal 
to  Supreme  Court  where  Federal  question,  if  one  existed,  was  decided  in 
their  favor. 

Judgment  of  the  courts  of  other  States.    Note,  108  Am.  St  Bep. 
S24. 
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191  XT.  B.  S7&-388»  48  Ik  Ed.  229,  24  Svp.  Ot.  107,  WISOQNSIir  h  MICHI< 
OAK  BY.  OO.  T.  POWEBa. 

Miditgaa  Act  of  May  27,  1893,  section  8,  did  not  make  contract  ex- 
empting from  taxation  railroad  operating  north  of  certain  paralloi  of  lati- 
tude. 

Approved  in  Stanislaus  Co.  v.  San'  Joaquin  &  Bangs  River  Canal  etc. 
Co.,  192  U.  8.  210,  48  L.  Ed.  411,  24  Sup.  Ct.  244,  holding  Cal.  Stats. 
1862,  p.  540,  §  3,  did  not  create  contract  that  State  would  not  thereafter 
authorize  8ui)ervi8ors  to  reduce  water  rates  so  as  to  yield  stockholders 
less  than  one  and  one-half  per  cent  per  month  on  capital  invested. 

Provision  in  general  tax  law  that  railroads  thereafter  Iniilding  in  cer- 
tain area  shall  be  exempt  ttom  taxation  for  fixed  time  is  not  covenant  to 
such  roads,  and  does  not  constitute  contract  which  cannot  be  Impaired  by 
subsequent  legislation. 

Approved  in  Banning  Co.  v.  People  of  State  of  California,  240  U.  S. 
153,  60  L.  Ed.  574,  36  Sup.  Ct.  341,  holding  right  to  acquire  tide-lands 
given  by  statute  was  abrogated  by  later  statute,  as  to  one  who  had  not 
paid  price;  Choate  v.  Trapp,  224  U.  S.  672,  674,  56  L.  Ed.  944,  945,  32 
Sup.  Ct.  565,  holding  tax  exemptions  in  patents  of  allotted  Indians  could 
not  be  abrogated  by  State  statute;  Treat  v.  Grand  Canyon  Ry.  Co.,  222 
U.  S.  452,  56  L.  Ed.  266,  32  Sup.  Ct.  125,  following  State  court  in  con- 
struing exemption  of  certain  railroad  property  to  extend  to  assignees; 
Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  483,  55  L.  Ed.  554, 
31  Sup.  Ct.  473,  holding  act  of  1852,  forbidding  payment  of  Indian  an- 
nuities to  attorneys  or  agents,  and  requiring  same  to  be  paid  to  Indians 
or  tribe  was  direction  only  and  gave  no  vested  rights  to  Indians ;  Arkan- 
sas Southern  Ry.  Co.  v.  Louisiana  etc.  Ry.  Ca,  218  U.  S.  437,  54  L.  Ed. 
1098,  31  Sup.  Ct.  56,  holding  subsequent  provision  of  Constitution  ex- 
empting certain  property  formerly  taxable  from  all  taxation  did  not 
impair  obligation  of  contract  created  by  parish  vote  levying  tax  in  aid 
of  railroad;  Boquillas  Land  etc.  Co.  v.  Curtis,  213  IT.  S.  346,  53  L.  Ed. 
826,  29  Sup.  Ot.  493,  holding  adoption  of  common  law  by  Arizona  so 
far  as  applicable  did  not  establish  common  law  doctrine  of  riparian 
rights ;  Wiccmiico  County  Commrs.  v.  Bancroft,  203  U.  S.  117,  51  L.  Ed. 
115,  27  Sup.  Ct.  21,  holding  exemption  of  property  of  reorganized  rail- 
way was  withdrawn  by  statute  directing  assessment  of  all  railroad  prop- 
erty ;  Shaw  v.  Covington,  194  U.  S.  597,  48  L.  Ed.  1133,  24  Sup.  Ct.  754, 
holding  exclusive  franchise  of  electric  light  and  heating  company  lost 
by  consolidation  with  another  corporation  under  State  statute;  Gleason 
V.  Wood,  28  Okl.  511,  114  Pac.  707,  holding  lands  of  allottees  of  Civil- 
ized Tribes  become  taxable  under  act  of  1908,  removing  restrictions  on 
such  lands. 

Distinguished  in  Ettor  v.  City  of  Tacoma,  228  U.  S.  157,  57  L.  Ed. 
778,  33  Sup.  428,  holding  statute  repealing  statute  giving  consequential 
damages  from  change  of  street  grade  was  void  as  applying  to  rights 
accruing  while  earlier  statute  in  force;  Powers  v.  Detroit  etc.  Ry.  Co., 
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201  U.  S.  557,  50  L.  Ed.  865,  26  Snp.  Ct.  556,  holding  statute  providing 
a  certain  railroad  should  pay  one  per  cent  tax  on  its  capital  stock  in 
lieu  of  all  other  taxes  which  was  accepted  and  acted  npon  by  the  com- 
pany, created  a  contract  which  could  not  be  impaired  by  additional  taxa^ 
tion ;  Damon  v.  Hawaii,  104  U.  S.  160,  48  L.  Ed.  917,  24  Sup.  Ct.  617, 
holding  Hawaiian  patent  of  land  with  "fishing  right  in  the  adjoining 
sea"  conveyed  such  right  though  the  habendum  is  to  have  and  to  hold 
"the  above-granted  land";  Massachusetts  Inst,  of  Technology  v.  Boston 
Society  of  Nat.  History,  218  Mass.  191,  105  N.  E.  875,  holding  statute 
incorporating  Massachusetts  Institute  of  Technology  made  legislative 
grant  in  nature  of  easement  to  open  spaces  on  adjacent  land;  Allen  v. 
Trimmer,  45  Okl.  93,  144  Pac.  798,  holding  lands  allotted  to  Chickasaw 
freedmen  under  act  of  1902  were  subject  to  State  taxation. 

Tax  on  railroad  baaed  on  property  and  business  in  State  computed  on 
percentages  of  gross  Income  ia  valid  ezerciBe  of  State  power. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
364,  59  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding  franchise  tax  on  foreign 
corporations  based  on  property  in  State;  United  States  Express  Co.  v. 
Minnesota,  223  U.  S.  343,  56  L.  Ed.  464,  32  Sup.  Ct.  211,  upholding  stat- 
ute taxing  express  companies  on  property  in  State  percentage  of  gross 
receipts  in  lieu  of  all  other  taxes;  Galveston  etc.  Ry.  Co.  v.  Texas,  210 
U.  S.  225,  52  L.  Ed.  1037,  28  Sup.  Ct.  638,  holding  void  tax  on  railroads 
of  percentage  of  gross  receipts  including  those  from  interstate  com- 
merce ;  Grand  Rapids  A  I.  R.  Co.  v.  Osbom,  193  U.  S.  30,  48  L.  Ed.  604, 
24  Sup.  Ct.  310,  holding  provision  in  general  law  under  which  railroad 
company  incorporated  for  method  of  regulating  rates  not  in  conflict 
with  Federal  Constitution;  Fargo  v.  Powers,  220  Fed.  710,  upholding  as- 
sessment of  property  of  express  company  on  basis  of  share  of  total 
mileage  which  lies  in  State;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  412, 
49  South.  409,  upholding  statute  imposing  franchise  tax  on  foreign  cor- 
poration based  on  share  of  capital  employed  in  State;  State  v.  Illinois 
Cent.  R.  Co.,  246  111.  218,  92  N.  E.  829,  upholding  charter  tax  of  per- 
centage of  gross  receipts  of  railroad  in  lieu  of  all  other  taxes;  De  Roche- 
niont  V.  New  York  Cent.  etc.  R.  Co.,  75  N.  H.  160,  139  Am.  St.  Rep. 
673,  29  L.  R.  A^  (N.  S.)  529,  71  Atl.  869,  holding  freight-cars  of  inter- 
state road  not  in  actual  use  were  subject  to  attachment. 

191  U.  S.  388-405,  48  L.  Ed.  232,  24  Sup.  Ct.  109,  STATE  BQABD  OF  AS- 
SESSORS V.  COMPTOIB  NATIONAL  D'ESCOBfPTE. 

Where  foreign  banking  company  does  budinesB  throngli  local  agent  mak- 
ing loans  on  collateral,  customers  drawing  checks  which  were  treated  at 
overdrafts  and  held  as  evidence  of  debt,  such  credits  are  taxable  In  State. 
Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  191,  60  Ii.  Ed.  599,  36 
Sup.  Ct.  268,  holding  State  could  fix  situs  of  memberships  of  stock  ex- 
change for  taxation  at  place  where  exchange  operated;  Wheeler  v. 
Sohmer,  233  U.  S.  440,  443,  58  L.  Ed.  1037,  1038,  34  Sup.  Ct.  607,  up- 
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holding  statute  imposing  inheritance  transfer  tax  on  property  belonging 
to  nonresident  at  time  of  death,  as  applied  to  promissory  notes,  makers 
of  which  are  nonresidents;  Liverpool  etc.  Ins.  Co.  v.  Board  of  Assessors, 
221  U.  S.  352,  353,  L.  E.  A.  19150,  903,  55  L.  Ed.  766,  767,  31  Sup.  Ct. 
550,  holding  extended  premiums  due  foreign  insurer  were  subject  to 
State  tax  where  no  notes  given  therefor;  Metropolitan  Life  Ins.  Co.  v. 
Ne^  Orleans,  205  U.  S.  400,  51  L.  Ed,  866,  27  Sup.  Ct.  499,  holding 
State  could  tax  credits  arising  out  of  local  loans  made  by  foreign  insur- 
ance company  to  policy-holders  where  all  transactions  relating  thereto 
took  place  in  State,  though  notes  kept  in  home  office;  Scottish  Union 
etc.  Ins.  Co.  v.  Bowland,  196  U.  S.  620,  49  L.  Ed.  623,  25  Sup.  Ct.  345, 
bonds  required  by  State  law  to  be  deposited  by  foreign  corporation 
doing  business  in  State  as  security  are  taxable  as  personal  property  in 
such  State;  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup. 
Ct.  318,  upholding  imposition  of  tax  on  liquor  in  bonded  warehouse  on 
warehouseman  giving  him  lien  for  amount  of  tax  paid ;  Detroit  etc.  Ry. 
Co.  V.  Fuller,  205  Fed.  90,  holding  void  statute  taxing  securities  of  spe- 
cially chartered  railroad  held  outside  of  State;  Hathaway  v.  Edwards, 
42  Ind.  App.  30,  85  N.  E.  32,  holding  credits  represented  by  loans  made 
by  nonresident  through  agent,  on  property  in  State,  "notes  being  kept  by 
agent,  were  taxable  in  State;  In  re  Estate  of  Adams,  167  Iowa,  385, 
L.  R.  A.  19150,  95,  149  N.  W.  533,  holding  credits  represented  by  loans 
made  by  nonresident  through  agent  on  property  in  State  were  subject 
to  collateral  inheritance  tax,  though  agent  removed  evidences  to  another 
State  for  purpose  of  escaping  tax;  Hillman  Land  etc.  Co.  v.  Common- 
wealth, 148  Ky.  342,  L.  R.  A.  19150,  929,  146  S.  W.  781,  holding  foreign 
corporation  doing  business  in  State  at  loss  could  not  be  taxed  on  money 
greater  in  amount  than  income,  remitted  to  agent  for  current  expenses 
and  deposited  in  bank;  Commonwealth  v.  West  India  Oil  Refining  Co., 
138  Ky.  831,  36  L.  R.  A.  (N.  S.)  296,  129  S.  W.  302,  holding  tax  statute 
void,  in  so  far  as  taxing  in  State,  property  of  State  corporation  sit- 
uated wholly  in  Cuba  and  Porto  Rico  where  whole  of  business  was  trans- 
acted; Commonwealth  v.  Peebles,  134  Ky.  128,  20  Ann.  Oas.  724,  2S 
L.  R.  A.  (N.  S.)  1180,  119  S.  W.  775,  holding  possession  as  executor  of 
stock  of  nonresident  decedent  in  corporation  of  another  State  did  not 
render  stock  subject  to  State  taxation;  General  Electric  Co.  v.  Board  of 
Assessors,  121  La.  136,  46  South.  129,  holding  debts  due  on  open  accounts 
to  nonresident  were  taxable  at  domicile  of  debtor  where  arising  from 
business  done  in  State;  Monongahela  River  Consol.  Coal  etc.  Co.  v. 
Board  of  Assessors,  115  La.  568,  2  L.  R.  A.  (N.  S.)  637,  39  South.  602, 
foreign  corporation  is  subject  to  taxation  on  duebills  payable  on  demand 
received  and  held  by  loca)  agent  in  payment  for  merchandise ;  Southern 
Express  Co.  v.  Patterson,  122  Tenn.  291,  123  S.  W.  356,  holding  intan- 
gible property  of  foreign  express  company  could  not  be  assessed  under 
provisions  of  statute  of  1903,  requiring  assessment  of  all  unexempt 
property;  Kingsley  v.  Merrill,  122  Wia.  201,  67  L.  R.  A.  200,  99  N.  W. 
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1049,  uphol^ng  Rev.  Stats.  1898,  §  1036  making  debts  due  from  solvent 
debtor  taxable ;  dissenting  opinion  in  Buck  v.  Beach,  206  U.  S.  411,  413, 
61 JL  Ed.  1115,  1116,  27  Sup  Ct.  712,  majority  holding  State  of  Indiana 
could  not  tax  debts  evidenced  by  notes  given  and  xmyable  in  Ohio  to 
resident  of  a  third  State  merely  because  in  possession  of  agent  in 
Indiana. 

Distinguished  in  Buck  v.  Beach,  206  U.  S.  404,  51  L.  Ed.  1113,  27 
Sup.  Ct.  712,  holding  State  of  Indiana  could  not  tax  debts  evidenced  by 
notes  given  and  payable  in  Ohio  to  resident  of  a  third  State,  because 
in  i)ossession  of  agent  in  Indiana;  Commonwealth  ▼•  Prudential  Life 
Ins.  Co.,  149  Ey.  384,  149  S.  W.  838,  holding  proceeds  of  local  bniiness 
of  nonresident  insurance  company  deposited  in  bank  for  transmission 
to  home  office  were  not  taxable  in  State. 

Right  of  State  to  tax  evidences  of  debt  belonging  to  nonresident. 
Note,  11  Ann.  GaA.  789. 

Liability  of  debt  due  nonresident  from  resident  to  succession  tax. 
Note,  4  L.  B.  A.  (N.  8.)  954. 

Situs  of  debt  for  taxation,  apart  from  creditof'a  domicile.  Note, 
2  L.  B.  A.  (N.  S.)  638. 

• 

Situs,  as-  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.  Notes,  L.  R.  A.  19150,  905,  924;  L.  R.  A. 
(N.  8.)  925,  931. 

191  U.  8.  406-415,  48  la.  Ed.  239,  24  Bap.  €ft  148,  ABBUCELE  ▼.  BLACK- 
BtTBN. 

Where  Jurisdiction  is  invoked  on  ground  of  diverse  citlaenslilp,  decree 
of  Circuit  Court  of  Appeals  is  final  unless  controversy  substantially  involves 
dispute  arising  under  Federal  laws. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604,  50  L.  Ed. 
880,  26  Sup.  Ct.  751,  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  199  U.  S. 
601,  50  L.  Ed.  828,  26  Sup.  Ct.  748,  Watkins  v.  American  Nat.  Bank, 
199  U.  S.  599,  50  L.  Ed.  327,  26  Sup.  Ct.  746,  Empire  State  etc  Co.  v. 
Hanley,  198  U.  S.  298  49  L.  Ed.  1059,  25  Sup.  Ct.  691,  Warder  v.  Loomis, 
197  U.  S.  619,  49  L.  Ed.  909,  25  Sup.  Ct.  799,  and  Kimball  v.  Chicago 
etc.  Brick  Co.,  194  U.  S.  631,  48  L.  Ed.  1158,  24  Sup.  Ct.  858,  all  follow- 
ing rule ;  Mills  v.  Johnson,  215  U.  S.  590,  54  L.  Ed.  340,  30  Sup.  Ct.  407, 
and  Stead  v.  Curtis,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  221,  both 
dismissing  for  want  of  jurisdictibn ;  Bankers'  Mut.  Casualty  Co.  v.  Min- 
nesota etc.  By.,  192  U.  S.  381,  48  L.  Ed.  488,  24  Sup.  Ct.  328,  holding 
Circuit  Court  of  Appeals  decree  in  suit  against  railroad  carrying  mail 
to  recover  value  of  lost  package  is  final  where  Circuit  Court's  jurisdic- 
tion depended  solely  on  gi'ound  of  diversity  of  citizenship^  and  plaintiff 
relied  solely  on  principles  of  general  law;  Spencer  v.  Duplan  Silk  Co., 
191  U.  S.  530,  48  L.  Ed.  290,  24  Sup.  Ct.  176,  holding  removal  for  diverse 
citizenship  of  suit  by  bankruptcy  trustee  of  suit  for  conversion  of  prop- 
eiiy  places  suit  in  Federal  court  as  if  it  had  been  conmienced  there  on 
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that  ground,  within  rule  making  judgment  of  Circuit  Court  of  Appeals 
final;  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S.  126,  50 
L.  Ed.  402,  26  Sup.  Ct.  197,  Jesuits'  claim  that  cattle  are  exempt  from 
taxation  hecause  proceeds  are  used  in  charitable  work  among  Indians 
on  reservation  does  not  raise  Federal  question;  Bonin  v.  Gulf  Co.,  198 
IT.  S.  117,  49  If.  Ed.  972,  26  Sup.  Ct.  608,  in  ejectment  mere  assertion 
of  title  under  patent  presents  no  Federal  question  conferring  jurisdic- 
tion on  Supreme  Court;  Newburyport  Water  Co.  v.  Newburyport,  193 
U.  S.  676,  48  L.  Ed.  799,  24  Sup.  Ct.  653,  in  suit  by  water  company  hav- 
ing franchise  subject  to  repeal  at  any  time^  allegation  of  taking  prop- 
erty without  due  process  in  compulsory  sale  to  city  does  not  raise  Fed- 
eral question ;  Huff  v.  Bidwell,  180  Fed.  378,  103  C.  C.  A.  620,  holding, 
where  Federal  question  is  abandoned,  decree  of  Circuit  Court  of  Appeals 
on  second  appeal  is  final;  Arkansas  v.  Choctaw  etc.  B.  Co.,  134  Fed. 
107,  holding  bill  to  cancel  lease  from  railroad  corporation  formed  under 
Federal  laws  to  State  corporation  on  ground  of  ultra  vires  did  not  pre- 
sent Federal  question;  Boehringer  v.  Yuma  County,  15  Ariz.  649,  551, 
140  Pac.  608,  609,  holding  reference  to  Constitution  to  strengthen  objec- 
tions to  particular  construction  of  statute  was  not  sufficient  to  give 
Supreme  Court  jurisdiction;  Richey  v.  Cleveland  etc.  B.  Co.,  176  Ind. 
661,  47  L.  B.  A.  (N.  8.)  121,  96  N.  £.  700,  arguendo. 

Bin  to  enjoin  enforcement  of  statute,  conceded  valid,  <m  ground  that 
constmction  placed  thereon  by  State  officer  rendered  it  unconstitutional, 
is  not  within  Jurisdiction  of  Olrcnit  Court  as  court  of  United  States. 

Approved  in  Hull  v.  Burr,  234  U.  S.  720,  58  L.  Ed.  1662,  34  Sup.  Ct. 
892,  holding  suit  to  restrain  trustees  in  bankruptcy  from  suing  in  equity 
in  State  court,  based  on  ground  that  bankruptcy  proceedings  were 
fraudulent  and  trustees'  appointment  void,  was  one  arising  under  Fed- 
eral laws;  Scully  v.  Bird,  209  U.  S.  484,  486,  52  L.  £d.  901,  28  Sup.  Ct. 
597,  ground  of  the  action  of  Federal  Circuit  Court  in  dismissing  biU, 
as  recited  in  certificate  presenting  jurisdictional  question,  will  be  accepted 
by  Supreme  Court  on  appeal,  when  different  ground  would  require  as- 
sumption of  inconsistency  between  lower  court's  opinion  and  order  of 
dismissal  and  such  certificate;  Mississippi  B.  B.  Commission  v.  Illinois 
Central  B.  B.  Co.,  203  U.  S.  340,  51Ii.  Ed.  218,  27  Sup.  Ct.  90,  holding 
suit  to  enjoin  enforcement  of  order  of  railroad  commission  was  not  suit 
against  State;  Bisley  v.  City  of  Utica,  173  Fed.  513,  holding  bill  to 
enjoin  collection  of  alleged  illegal  tax  showed  remedy  at  law  inadequate. 

Distinguished  in  Savage  v.  Jones,  226  U.  S.  519,  56  L.  Ed.  1189,  32 
Sup.  Ct.  716,  refusing  to  enjoin  enforcement  of  statute  r^ulating  sale 
of  concentrated  commercial  stock  food,  claimed  void  under  eommeroe 
clause. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  225. 

Police  r^ulations  as  to  branding  or  labeling  articles  of  commeree. 
Note;  40  L.  B.  A.  (N.  8.)  881. 
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191  U.   8.   416-427,  48   L.  Ed.   242,  24   Sup.   Ot.   142,  UNITED  8TATB8 
FIDELITY  &  aUABANTY  CO.  v.  XTNITED  STATEa 

Any  change  wbatever  in  contract  for  which  guarantor  is  Ualde  made 
without  hia  consent,  if  made  on  good  consideration  discharges  gnarantor. 

Approved  in  Chaffee  v.  United  States  Fidelity  etc.  Co.,  128  Fed.  919, 
63  C.  C.  A.  644,  holding  extension  of  time  to  contractor  by  materialman 
who  might  in  first  instance  have  fixed  time  of  maturity  of  his  claim 
without  knowledge  or  consent  of  surety  on  contractor's  bond,  given  to 
secure  moneys  due  laborers,  does  not  release  surety;  Shelton  v.  Ameri- 
can Surety  Co.,  127  Fed.  738,  holding  where  contract  called  for  monthly 
estimates  and  payments,  but  payments  not  to  be  made  until  vouchers 
given  to  architect,  payment  without  requiring^  vouchers  discharged  con- 
tractor's surety;  Ziegler  v.  Hallahan,  126  Fed.  791,  holding  modification 
in  lease  in  material  part  discharged  surety  from  liability  for  rent. 

Distinguished  in  Shelton  v.  American  Surety  Co.,  131  Fed.  211,  66 
C.  C.  A.  94,  where  building  contract  specifies  that  no  payment  is  to  be 
made  until  release  of  liens,  surety  is  exonerated  by  payment  made  be- 
fore such  release ;  Ziegler  v.  Hallahan,  131  Fed.  209,  210,  66  C.  C.  A.  1, 
modification  of  lease  making  lease  void  in  case  of  partial  destruction  of 
property  releases  tenant's  surety;  Campbell  &  Zell  Co.  v.  American 
Surety  Co.,  129  Fed.  493,  surety  on  bond  to  release  attachment  in  action 
by  receiver  of  corporation  is  liable  where  pleadings  are  amended  making 
corporation  plaintiff. 

Character  of,  and  rules  governing,  contracts  by  fidelity  and  guar- 
anty companies.    Note,  33  L.  R.  A.  (N.  8.)  514. 

The  taking  by  materialman  of  short  term  note,  for  materials  supplied 
to  contractor  with  United  States,  who  has  given  bond  of  surety  company 
under  act  of  August  13,  1804,  providing  for  payment  for  labor  and  mate- 
rials, does  not  release  surety,  where  such  extension  is  not  unreasonable  and 
surety  is  not  prejudiced  thereby. 

Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  224,  60 
L.  Ed.  616,  36  Sup.  Ct.  325,  holding  suit  by  subcontractor  against  surety 
commenced  six  months  after  final  determination  of  amount  due,  but  less 
than  six  months  after  payment,  was  not  premature;  Equitable  Surety 
Co.  V.  United  States,  234  U.  S.  455,  68  L.  Ed.  1397,  34  Sup.  Ct.  803, 
holding  surety  on  bond  given  under  Materialmen's  Act  of  1899  for  Dis- 
trict of  Columbia  could  not  claim  exemption  as  to  materialmen  on  ac- 
count of  changes  made  by  government  and  contractor,  not  altering  gen- 
eral character  of  work ;  United  States  Fidelity  etc.  Co.  v.  United  States, 
231  U.  S.  243,  68  L.  Ed.  203,  34  Sup.  Ct.  88,  holding  bond  given  under 
act  of  1894,  covered  claims  for  quarry  labor  and  hauling  stone  to  build 
breakwater;  United  States  v.  McMullen,  222  U.  S.  469,  66  L.  Ed.  272, 
32  Sup.  Ct.  128,  holding  where  government  relet  contract,  sureties  were 
not  relieved  by  reason  of  differences  in  terms  which  diminish  cost  of 
work  as  relet ;  United  States  v.  American  Surety  Co.,  200  U.  S.  202,  50 
L.  Ed.  440,  26  Sup.  Ct.  168,  and  United  States  v.  Aetna  Indemnity  Co., 
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40  Wash.  94,  82  Pac.  173,  both  holding,  in  action  on  government  con- 
tractor's bond  conditioned  on  paying  workmen  and  materialmeni  de- 
murrer to  surety's  answer  alleging  extension  of  payment  without  con- 
sent will  be  sustained;  American  Bonding  Co.  v.  United  States,  233 
Fed.  369,  holding  surety  released  by  change  in  mode  of  payment  of  sub- 
contractor which  increased  liability  of  surety;  National  Surety  Co.  v. 
United  States,  228  Fed.  581,  holding  provisions  for  board  of  laborers  of 
contractor  with  United  States  not  covered  by  bond;  Pittsbui^h-Buffalo 
Co.  V.  American  Fidelity  Co.,  219  Fed.  826,  135  C.  C.  A.  488,  holding 
whether  corporate  surety  released  by  departure  from  mode  of  payment 
under  sales  agency  contract  was  for  jury;  Topeka  v.  Federal  Union 
Surety  Co.,  213  Fed.  962,  130  C.  C.  A.  364,  holding  corporate  bond  for 
performance  of  public  contract  should  be  construed  most  strongly  against 
surety;  Justice  v.  Empire  State  Surety  Co.,  209  Fed.  107,  holding  surety 
released  by  owner  paying  contractor  in  advance;  United  States  v.  Lynch, 
192  Fed.  368,  369,  370,  373,  374,  375,  376,  holding  surety  not  discharged 
by  giving  to  subcontractor  binding  extension  of  time,  without  knowl- 
edge of  surety,  where  extension  reasonable;  George  H.  Sampson  Co.  v: 
Commonwealth,  202  Mass.  339,  88  N.  E.  916,  United  States  v.  United 
States  Fidelity  etc.  Co.,  172  Fed.  270,  271,  United  States  v.  United 
States  Fidelity  etc.  Co.,  178  Fed.  724,  and  United  States  Fidelity  etc. 
Co.  V.  United  States,  178  Fed.  694,  695,  102  C.  C.  A.  192,  all  holding 
surety  not  released  by  payment  of  materialman  with  short  term  note; 
McMullen  v.  United  States,  167  Fed.  463,  93  C.  C.  A.  96,  holding  surety 
released  by  extension  given  without  its  consent;  Baglinv.  Title  Guar- 
anty etc.  Co.,  166  Fed.  364,  holding  where  bond  guaranteed  borrower's 
return  of  certain  bonds  on  certain  date,  separate  agreement  that  bor- 
rower might  pay  in  cash  did.  not  affect  liability  on  bond;  Atlantic  Trust 
etc.  Co.  V.  Town  of  Laurinburg,  163  Fed.  695,  90  C.  C.  A.  274,  holding 
burden  was  on  corporate  surety  to  show  changes  in  contract  operated 
to  its  injury;  Eiinsas  City  etc.  Brick  Co.  v.  National  Surety  Co.,  149 
Fed.  511,  surety  on  paving  contractor's  bond  not  released  because  work 
not  finished  and  material  in  question  not  furnished  within  time  speci- 
fied ;  City  Trust  etc.  Co.  v.  United  States,  147  Fed.  160,  77  C.  C.  A.  397, 
surety  on  government  contractor's  bond  is  not  released  because  others 
were  associated  with  contractor  in  performing  contract;  Curry  v.  Equi- 
table Sur.  Co.,  27  Colo.  App.  188,  148  Pac.  918,  holding  under  facts, 
surety  on  redelivery  bond  in  attachment  not  discharged  by  second  at- 
tachment of  same  property;  Baglin  v.  Southern  Surety  Co.,  41  App. 
D.  C.  538,  holding  where  bond  guaranteed  borrower's  return  of  certain 
bonds  on  certain  date  separate  agreement  that  borrower  might  pay  in 
cash  released  surety  on  bond;  Ambrose  v.  Hayes,  36  App.  D.  C.  261, 
holding  surety  not  released  by  oral  agreement  to  extend  time  to  pay 
rent ;  Heine  Safety  Boiler  Co.  v.  United  States,  36  App.  D.  C.  277,  hold- 
ing surety  on  bond  of  government  contractor  liable  to  materialman  for 
brick  furnished  subcontractor,  though  contractor  paid  subcontractor  and 
materialman  gave  no  notice  of  subcontractor's  default;  Catholic  Uni- 
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versity  v.  Morse,  32  App.  D.  C.  202,  holding  surety  on  fidelity  bond  re- 
leased by  extension  of  time  to  pay  •laims  after  knowledge  of  breach; 
Bross  V.  McNicholas,  66  Or.  48,  Ann.  Gas.  1915B,  1272,  133  Pac.  785, 
and  School  Dist.  No.  1  v.  Massachusetts  etc.  Ins.  Co.,  92  Kan.  56,  Ann. 
Gas.  1916B,  288,  142  Pac.  1078,  both  holding  corporate  surety  for  con- 
tractor not  released  by  delay  in  giving  notice  of  default  where  no  preju- 
dice shown;  State  v.  Massachusetts  Bonding  &  Ins.  Co.,  91  Kan.  81, 
Ann.  Gas.  1915G,  192,  136  Pac.  908^  holding  State  not  estopped  to  re- 
cover on  bond  for  public  contractor  by  failing  to  see  estimates  were 
correct  before  making  payments ;  First  Nat.  Bank  v.  Livermore,  90  Kan. 
401,  47  L.  ft.  A.  (N.  8.)  274,  333  Pac.  737,  holding  director  of  corpora- 
tion signing  note  of  corporation  with  intention  to  be  Burety  only,  was 
not  released  by  extension  of  time  to  corporation ;  Chicago  Lumber  Co.  v. 
Douglas,  89  Kan.  321,  44  L.  B.  A.  (N.  8.)  848,  131  Pac.  568,  holding 
corporate  surety  on  contractor's  bond  not  released  where  materialman 
applied  money  received  from  owner  to  earlier  debt  of  contractor  on  same 
work ;  South  Maryland  Bank  v.  National  Surety  Co.,  126  Md.  293,  94  Atl. 
917,  holding  bond  to  secure  contract  for  public  work  did  not  protect 
bank  lending  money  to  contractor  to  pay  for  labor  and  materials ;  Colum- 
bia Bank  etc.  Co.  v.  United  States  Fidelity  etc.  Co.,  33  Okl.  556,  126 
Pac.  565,  construing  bond  of  surety  company  to  protect  State  on  bank 
deposit  of  school  funds;  United  States  v.  United  States  Fidelity  etc. 
Co.,  82  Vt.  98,  71  Atl.  1107,  holding  bond  on  government  contract 
secured  payment  for  coal  used  in  heating  buildings  during  plastering 
and  painting;  dissenting  opinion  in  Shelton  v.  American  Surety  Co.,  131 
Fed.  214,  66  C.  C.  A.  94,  majority  holding  where  building  contract  spe- 
cifies that  no  payment  is  to  be  made  until  release  of  liens,  surety  is 
exonerated  by  payment  made  prior  to  such  release;  United  States  v. 
Ansonia  Brass  etc.  Co.,  218  U.  S.  471,  54  L.  Ed.  1115,  31  Sup.  Ct.  49, 
arguendo. 

Distinguished  in  United  States  v.  Bayly,  39  App.  D.  C.  Ill,  114,  41 
L.  B.  A.  (N.  8.)  422,  holding  surety  company  not  liable  on  bond  for 
city  contract  for  specified  period  where  default  occurred  after  end  of 
period  under  renewal  contract;  Coyle  v.  United  States  Fidelity  etc.  Co., 
217  Mass.  273,  104  N.  E.  562,niolding  defaults  of  employee  complained 
of,  were  not  within  employment  covered  by  fidelity  bond;  St.  John's 
College  V.  Aetna  Indemnity  Co.,  201  N.  Y.  342,  94  N.  E.  996,  holding 
surety  not  liable  for  advances  made  to  contractors  before  payments  due. 

Right  of  one  furnishing  labor  or  material  to  sue  on  bond  given  by 
contractor  to  property  owner.    Note,  Ann.  Gaa.  1916A,  761. 

Right  of  citizen  to  enforce  public  contract.  Note,  49  L.  B.  A. 
(N.  8.)  1191. 

191  U.  8.  427-141,  48  L.  Ed.  247,  24  Sup.  Gt.  146,  ItA  BBFOBXJQXrE  TRAif- 
OAISE  ▼.  SABATOGA  VICHY  SPBIKOS. 

Oeographic  names  may  acquire  secondary  meaning  indicating  name  of 
maker  of  goods  to  whidi  applied,  which  may  enable  maker  to  assert  ezclu- 
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Blve  right  to  use  as  against  anyone  not  doing  business  in  same  geographical 
limits. 

Approved  in  Rubber  etc.  Harness  Trimming  Co.  v.  Rubber-Bound 
Brush  Co.,  81  N.  J.  Eq.  423,  Ann.  Cas.  1915B,  865,  88  Atl.  212,  and 
Rubber  etc.  Harness  Trimming  Co.  v.  Devoe  etc.  Co.,  233  Fed.  154,  both 
holding  term  '^rubberset"  as  applied  to  brushes  had  acquired  secondary 
meaning  entitled  to  protection ;  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  894, 
135  C.  C.  A.  551,  holding  name  ''easy  emptying"  as  applied  to  grass- 
catcher  for  lawn  mower  was  entitled  to  protection ;  John  T.  Dyer  Quarry 
Co.  V.  Schuylkill  Stone  Co.,  185  Fed.  570,  holding  "trap"  as  applied  to 
rock  not  entitled  to  protection;  Wolf  Bros.  A  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  415,  91  C.  C.  A.  363,  holding  use  of  "American  Girl," 
as  applied  to  shoes,  entitled  to  protection;  Barnes  v.  Pierce,  164  Fed. 
214,  holding  "Argyrol,"  as  applied  to  antiseptics,  entitled  to  protection; 
Siegert  v.  Gandolfi,  149  Fed.  103,  79  C.  C.  A.  142,  complainant  using 
"Angostura"  as  name  of  bitters  manufactured  by  him  in  that  town  ac- 
quires right  in  name  and  can  enjoin  its  use  by  one  using  it  dishonestly ; 
Elgin  Nat.  Watch  Co.  v.  Loveland,  132  Fed.  47,  Elgin  NationalN^atch 
Company  held  to  have  acquired  such  right  to  name  Elgin  ^s  to  maintain 
suit  to  enjoin  its  use  by  other  jewelry  firm;  Rome  Machinery  etc.  Co.  v. 
Davis  Foundry  etc.  Co.,  135  Ga.  18,  68  S.  E.  800,  holding  corporation 
could  not  amend  name  to  include  name  of  town  so  as  to  pre-empt  it 
against  use  by  others;  Dyment  v.  Lewis,  144  Iowa,  517,  26  L.  B.  A. 
.  (N.  S.)  73,  123  N.  W.  247,  holding  name  of  city  as  part  of  name  of 
tanning  company  entitled  to  protection. 

Territorial  extent  of  rights  in  trademarks  or  trade  names.    Notes, 
6  Ann.  CaA.  661 ;  Ann.  Gas.  19140,  982. 

Use  of  geographical  name  as  unfair  competition.    Note,  10  Ann. 
Gas.  71,  78. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Gas.  1915B,  880. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  B.  A. 
(N.  S.)  77,  78,  79,  80,  91. 

Descriptive    word  in    foreign    language  as    subject  of  trademark. 
Note,  82  L.  B.  A.  (N.  8.)  444. 

One  otherwlae  entitled  to  ezeinalTe  use  of  name  may  lose  right  to 
enforce  it  by  acquiescence  in  its  uae  for  long  period,  and  by  allowing  name 
to  become  generic  and  indicative  of  character  of  article. 

Approved  in  Saxlehner  v.  Wagner,  157  Fed.  748,  85  C.  C.  A.  321,  and 
Saxlehner  v.  Wagner,  216  U.  S.  381,  54  L.  Ed.  528,  30  Sup.  Ct.  298,  both 
holding  "Hunyadi"  had  become  geographical  expression,  and  use  could 
not  be  limited  by  owners  of  Hunyadi  Janos  Springs;  Worcester  Brew- 
ing Corp.  V.  Rueter  &  Co.,  157  Fed.  220,  84  C.  C.  A.  665,  and  Layton 
Pure  Food  Co.  v.  Church  &  D wight  Co.,  182  Fed.  41,  32  L.  B.  A.  (N.  S.) 
274,  104  C.  C.  A.  475,  both  enjoining  future  infringement  of  trademark, 
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withoat  aeoounting  for  past  infringement^  as  lost  by  laches;  Dietz  v. 
Horton  Mfg.  Co^  170  Fed.  872,  96  C.  C.  A.  41,  holding  right  to  exclusive 
use  of  "Globe"  for  washing-machine  lost  by  laches;  Star  Brewery  Co. 
V.  Val.  Blatz  Brewing  Co.,  36  App.  D.  C.  537,  holding  star  as  mark. for 
beer  was  publici  juris. 

Loss  of  right  to  relief  against  infringement  of  trademark  or  trade 
name  by  acquiescence,  laches  or  delay.    Note,  18  Ann.  Gas.  460. 

Where  the  goYemment  is  suing  for  use  of  individual,  or  on  private 
and  proprietary  right,  it  is  not  entitled  to  exemption  of  nullam  tempus, 
and  ordinsiy  rule  of  lachee  applies  in  full  force. 

Approved  in  Folk  v.  United  States,  233  Fed.  192,  holding  where 
United  States  was  suing  only  as  representative  of  Indian  tribe  its  equi- 
ties were  the  same  as  those  of  tribe;  United  States  v.  Atlantic  Coast 
Line  R.  Co.,  206  Fed.  203,  holding  rights  of  bailee  suing  for  benefit  of 
bailor  for  conversion  were  measured  by  those  of  bailor. 

Maxim  "nullum  tempus  occunit  regi."    Note,  101  Am.  St.  Rep. 
158. 

Under  Article  n  of  Industrial  Property  Treaty  of  1887,  xi^ts  of 
French  republic  are  oame  as  those  of  United  States. 

Approved  in  Malignani  v.  Jasper  Marsh  etc.  Lamp  Co.,  180  Fed.  444, 
445,  holding  Article  IV  of  Treaty  of  1900  for  protection  of  industrial 
property  did  not  repeal  limitation  of  United  States  patent  to  term  of 
previous  foreign  patent  for  same  invention. 

191  U.  S.  441-461,  48  L.  Ed.  264,  24  Sup.  Ot  161,  NOBFOIf  *  WIEBTEBN 
BY.  CO.  V.  SIMS. 

A  sale  consists  of  two  distinct  elements:  A  eontnu^  of  sale^  complete 
when  offer  is  made  and  accepted,  and  delivery. 

Approved  in  Daniel  Green  Felt  Shoe  Co.  v.  Dolgeville  Felt  Shoe  Co., 
205  Fed.  752,  advertising  patent  without  actual  sales  is  npt  sale  so  as  to 
defeat  patent;  McCreery  Engineering  Co.  v.  Massacthusetts  Fan  Co.,  195 
Fed.  502,  115  C.  C.  A.  408,  holding  contract  to  construct  from  plans  and 
deliver  in  future  was  not  ''sale''  so  as  to  defeat  patent. 

"Where  resident  of  (me  State  orders  goods  ticm  seller  in  another  State, 
wtio  ships  them  under  hill  of  lading  to  order  of  buyer,  sending  bill  to  ex- 
press agent  at  point  of  delivery  with  InBtmctlons  to  surrender  bill  on  pay- 
ment of  O.  O.  D.  charge,  the  sale  is  comiAete  in  the  State  of  the  seller,  and 
seller  is  not  subject  to  license  tax  for  doing  business  in  State  of  delivery. 

Approved  in  Canadian  Northern  Ry.  Co.  v.  Northern  Mississippi  Ry. 
Co.,  209  Fed.  761,  126  C.  C.  A.  482,  holding  where  bill  of  lading  to  goods 
shipped  to  order  of  consignor  was  accompanied  by  order  not  to  deliver 
property  till  bill  surrendered,  intention  that  title  shall  not  pass  until 
so  done  was  convincing;  Smith  v.  Farbenfabriken  of  Elberfeld  Co.,  203 
Fed.  480,  121  C.  C.  A.  598,  sale  by  mail  order  at  point  in  Canada  does 
not  embrace  delivery,  where  goods  were  shipped  to  fill  order  from  i^are- 
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house  in  Detroit;  Swift  v.  United  States,  196  U.  S.  399,  49  L.  £d.  525,  25 
Sup.  Ct.  276,  shipment  of  cattle  from  one  State  to  another,  there  to  be 
sold,  purchase  of  those  cattle  is  incident  to  interstate  commerce  subject 
to  congressional  regulation ;  American  Express  Co.  v.  Iowa,  196  U.  S.  141, 
49  L.  Ed.  421,  25  Sup.  Ct.  182,  Supreme  Court  has  jurisdiction  of  writ 
of  error  to  review  decision  sustaining  seizure  of  C.  O.  D.  shipment  of 
liquor  from  other  State  in  hands  of  express  company;  United  States  v. 
First  Nat.  Bank,  190  Fed.  342,  holding  statute  forbidding  collection  for 
C.  0.  D.  liquor  shipment  applied  to  bank  receiving  draft  for  price,  with 
bill  of  lading  attached,  and  collecting  draft;  Jones  v.  United  States,  170 
Fed.  6,  24  L.  R.  A.  (N.  S.)  148,  95  C.  C.  A.  213,  holding  C.  O.  D.  liquor 
sale  was  complete  on  delivery  to  carrier;  Atlas  Engine  Works  v.  Park- 
inson, 161  Fed.  228,  holding  contract  with  agent  to  sell    products  in 
another  State,  on  commission,  title  to  remain  in  principal  till  sold,  was 
factorage  contract  in  interstate  commerce;  Smith  v.  Farr,  46  Colo.  370, 
104  Pac.  403,  Wilcox  v.  People,  46  Colo.  383,  104  Pac.  409,  and  Ex  parte 
Stoddard,  35  Nev.  508,  131  Pac.  134,  both  holding  void  statute  requiring 
license  of  itinerant  vendors  of  products  in  interstate  commerce;  Martin 
V.  Commonwealth,  153  Ky.  787,  46  L.  R.  A.  (N.  S.)  957,  156  S.  W.  872, 
holding  statute  prohibiting  procuring  liquor  for  another  did  not  apply 
to  transaction  in  interstate   commerce;  Lehigh  Portland  Cement  Co.  v. 
McLean,  245  HI.  329,  187  Am.  St.  Bep.  822,  92  N.  E.  249,  holding  foreign 
manufacturer  of  cement,  selling  same  in  State  through  agent,  could  sue 
in  State  court  on  contract,  as  contract  in  interstate  business;  State  v.* 
Fisher,  162  N.  C.  556,  558,  559,  560,  77  S.  E.  123,  124,  holding  act  of 
bank  in  collecting  draft  and  delivering  bill  of  lading  for  interstate  ship- 
ment of  liquor  was  in  interstate  commerce ;  Pf  eif er  &  Co.  v.  Israel,  161 
N.  C.  419,  420,  426,  77  S.  E.  425,  428,  majority  holding  notes  given  in 
State  for  whisky  unlawfully  sold  in  State  by  agent  of  nonresident  seller 
and  shipped  into  State  to  buyer  were  not  enforceable;  Sioux  Remedy  Co. 
V.  Lindgren,  27  S.  D.  129,  130  N.  W.  52,  holding  foreign   corporation 
could  sue  in  courts  of  State  on  interstate  commerce  contract  without 
complying  with  laws  of  State  as  to  foreign  corporations;  Sedgwick  v. 
State,  47  Tex.  Cr.  630,  633,  85  S.  W.  815,  816,  holding  interstate  C.  0.  D. 
shipment  of  liquor  did  not  violate  local  option  law;  dissenting  opinion 
in  First  Nat.  Bank  v.  United  States,  206  Fed.  381,  382,  46  L.  B.  A.  (N.  S.) 
1139,  124  C.  C.  A.  256,  majority  holding  statute  forbidding  collection  for 
C.  0.  D.  liquor  shipments  did  not  apply  to  bank  receiving  draft  for  price 
with  bill  of  lading    attached  and   collecting   draft;  Bryan  v.  City  of 
Sparks,  36  Nev.  575,  137  Pac.  523,  arguendo. 
^     Distinguished  in  Parks  Bros.  &  Co.  v.  Nez  Perce  County,  13  Idaho,  306, 
121  Am.  St.  Bep.  261, 12  Ann.  Gas.  1118,  89  Pac.  951,  holding  goods,  on 
being  unpacked  from  original  package  in  which  shipped  in  interstate 
commerce,   became  subject    to  State    taxation;    Rosenberger  v.  Pacific 
Express  Co. ,-258  Mo.  105,  167  S.  W.  431,  upholding  statute    imposing 
license  tax  on  places  maintained  for  handling  liquors  in  interstate  com- 
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merce;  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  4U,  77  S.  E.  422,  holding  notes 
given  in  State  for  whisky  nnlawfully  sold  in  State  by  agent  of  non- 
resident seller  and  shipped  into  State  to  buyer  were  not  enforceable; 
State  V.  Patterson,  134  N.  C.  616,  47  S.  E.  809,  upholding  laws  1903^ 
c.  349,  §  2,  p.  472,  making  place  of  delivery  of  liquor  place  of  sale ;  Sioux 
Remedy  Co,  v.  Cope,  28  S.  D.  406,  407,  133  N.  W.  686,  687,  upholding 
statute  prohibiting  suit  in  courts  of  State  on  interstate  contract  of 
foreign  corporation  not  complying  with  laws  relating  to  foreign  corpora- 
tions. 

Where  title  passes  on  shipment  of  liquor  C.  O.  D.    I^ote,  2  L.  B.  A. 
(N.  8.)  884. 

North  Carolina  license  tax  on  sewing-machine  agents^  is  void. 
Approved  in  American  Express  Co.  v.  Iowa,  196  U.  S.  145,  146,  49 
L.  Ed.  428,  25  Sup.  Ct.  182,  package  of  liquor  received  by  express  com- 
pany in  one  State  consigned  to  another  State  C.  O.  D.,  is  interstate  com- 
merce; in  re  Kinyon,  9  Idaho,  648,  75  Pac.  270,  act  of  March  16,  1901, 
providing  for  licensing  peddlers,  is  void  as  applied  to  agents  from  other 
States  trying  to  introduce  goods  into  this  State ;  Wrought  Iron  Range  Co. 
.  V.  Campen,  135  N.  C.  516,  519,  47  S.  E.  661,  663,  Revenue  Act  of  1903, 
§  36,  imposing  license  on  peddlers  of  stoves,  void  as  applied  to  foreign 
corporation  selling  stoves  in  State  by  means  of  sample;  Greek- American 
Sponge  Co.  v.  Richardson  Drug  Co.,  124  Wis.  476, 102  N.  W.  890,  foreign 
corporation  can  recover  value  of  goods  shipped  to  their  local  agent  for 
defendant's  inspection  and  delivered  to  him  as  interstate  business. 

Distinguished  in  Kehrer  v.  Stewart,  197  U.  S.  65,  49  L.  Ed.  666,  25 
Sup.  Ct.  403,  tax  on  domestic  business  of  packing-house  agent,  whether 
of  domestic  or  foreign  corporation,  is  valid  when  not  applied  to  inter- 
state shipment. 

Imposition  of  license    tax  or   fee  on   foreign   corporation.    Note, 
S  Ann.  Gas.  688. 

191  V.  8.  451-461,  48  la.  Ed.  268,  24  Snp.  Ot.  129,  SOHUTUm  NATtONAI. 
BANK  v.  OABSDEK. 

Where  usnrions  interest  has  been  paid  to  national  bank,  remedy  afforded 
by  Bevised  Statatea,  section  5198^  is  exclusive. 

Approved  in  Chipman  v.  Farmers'  etc.  Nat.  Bank,  121  Md.  358,  88  AtL 
157,  following  rule ;  Schlesinger  v.  Gilhooly,  189  N.  Y.  11,  12  Ann.  Gas. 
1138,  81  N.  E.  622,  holding  usury  not  defense  in  action  by  State  bank 
receiver  on  note  discounted  by  it  before  maturity  in  due  course  for 
value;  Mitchell  v.  Joplin  Nat.  Bank,  184  Mo.  App.  485,  170  S.  W.  675, 
transferring  to  Supreme  Court  suit  under  Rev.  Stats.,  §§  5197,  5198,  on 
ground  that  constitutional  question  involved;  McCarthy  y.  First  Nat. 
Bank,  23  S.  D.  276,  21  Ann.  Oas.  487,  28  L.  B.  A.  (N.  S.)  386,  121  N.  W. 
855,  holding  evidence  showed  payment  of  usury  to  national  bank  ao  as 
to  start  limitations  against  recovery. 
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Statutes  forbidding  taUng  of  realty  as  security  by  national  bank  do 
&ot  make  security  void,  bat  subject  bank  to  be  called  to  account  by  govern- 
ment for  exceeding  its  powers. 

Approved  in  Baker  v.  Schofield,  221  Fed.  328,  136  C.  C.  A.  320,  hold- 
ing purchase  of  realty  by  national  bank  could  be  questioned  only  by 
United  States;  Phoenix  Ins.  Co.  v.  Seegers,  192  Ala.  110,  68  South.  905, 
holding  insurance  policy  not  void  because  agent  had  not  received  com- 
mission from  State  to  write  insurance;  Meridian  Life  Ins.  Co.  v.  Dean, 
182  Ala.  134,  62  South.  93,  holding  contract  for  granting  rebate  on  insur- 
ance premium  in  violation  of  law  did  not  render  policy  void;  liarmers' 
Nat.  Bank  v.  Western  Pennsylvania  Fuel  Co.,  215  Pa.  St.  118,  64  Atl. 
375,  in  action  for  rent  against  tenant  in  building  owned  by  national  bank, 
bank's  lack  of  authority  to  own  building  is  no  defense. 

Right  of  bank  acquiring  paper  void  for  usury  under  statutes  pre- 
scribing special  and  exclusive  penalties  against  bank  taking  usury. 
Note,  16  L.  B.  A.  (N.  8.)  628. 

Miscellaneous.  Cited  in  Gadsden  v.  Thrush,  72  Neb.  2,  99  N.  W.  836, 
historically  referring  to  principal  case. 

191  TJ.  &  461-477,  48  L.  Ed.  262,  24  Bap.  Ot  187,  BAItTXMOBE  *  POTO- 
llAC  R.  R.  CO.  ▼.  IaAUDSIGAN. 

In  the  absence  of  evidence  to  the  contnur7»  tbeve  is  a  presumption  that 
one  who  was  killed  while  crossing  a  railroad  track  stopped,  looked  and 
li8te^ed  before  attempting  to  cross. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  ▼.  Scherer,  205  Fed.  359,  123 
C.  C.  A.  484,  Fleenor  v.  Oregon  Short  line  R,  Co.,  16  Idaho,  802,  102 
Pac.  904,  Rober  v.  Northern  Pac.  Ry.  Co.,  25  N.  D.  425,  142  N.  W.  31, 
De  Padilla  v.  Atchison  etc.  Ry.  Co.,  16  N.  M.  596,  120  Pac.  729,  Whaley 
V.  Vidal,  27  S.  D.  634,  636, 132  N.  W.  245,  246,  and  Texarkana  etc.  Ry. 
Co.  V.  Frugia,  43  Tex.  Civ.  54,  96  S.  W.  666,  aU  following  rule;  Looney 
V.  Metropolitan  R.  R.  Co.,  200  U.  S.  488,  60  K  Ed.  569,  26  Sup.  Gt.  303, 
existence  of  defects  in  insulation  which  would  render  defendant  liable 
cannot  be  presumed  from  presumption  that  decedent  exercised  due  care ; 
Emens  v.  Lehigh  Yjalley  R.  Co.,  223  Fed.  820,  holding,  under  facts,  driver 
of  automobile  was  not  negligent  at  crossing;  Atchison  etc.  Ry.  Co.  v. 
De  Sedillo,  219  Fed.  689,  135  C.  C.  A.  358,  holding  railroad  not  liable 
where  decedent  killed  while  crossing  track  on  private  path;  Trivette 
V.  Chesapeake  etc.  R.  Co.,  212  Fed.  647,  129  C.  C.  A.  177,  holding  where 
decedent  killed  at  only  crossing  to  depot,  question  of  his  negligence  was 
for  jury;  Worthington  v.  Elmer,  207  Fed.  309, 125  C.  C.  A.  50,  and  Per- 
kins V.  Northern  Pa«.  Ry.  Co.,  199  Fed.  718, 118  C.  C.  A.  150,  both  hold- 
ing trainman  presumed  to  have  performed  duty  in  setting  brake  when 
killed ;  Rothe  v.  Pennsylvania  Co.,  195  Fed.  26,  114  C.  C.  A.  627,  apply- 
ing rule  to  instructions;  Denver  City  Tramway  Co.  v.  Carson,  21  Oolo. 
App.  630, 123  Pac.  689,  holding,  under  avidence,  negligence  of  pedestrian 
XVIXI— 94 
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struck  by  street-car  was  for  jury;  Foley  v.  Northern  California  Power 
Co.,  14  Cal.  App.  407, 112  Pac.  469,  holding  decedent  not  presumed  negli- 
gent in  picking  up  live  wire;  Nichols  v.  Baltimore    etc.  R.  R.  Co.,  33 
Ind.  App.  240,  71  N.  E.  172,  and  Nichols  v.  Baltimore  etc.  R.  R.  Co.,  3J 
Ind.  App.  234,  70  N.  E.  184,  both  holding  in  action  for  wrongful  death, 
instruction  that  law  presumes  death  to  have  resulted  from    decedent's 
own  negligence ;  Korah  v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  717,  41  L.  B.  A. 
(N.  S.)  82,  128  N.  W.  531,  holding  brakeman  killed  while  boarding  train 
was  presumed  to  be  in -exercise  of  due  care;  Lunde  v.  Cudahy  Packing 
Co^  139  Iowa,  696, 117  N.  W.  1067,  holding  decedent  presumed  not  negli- 
gent in  going  between  flywheel  of  engine  and  frame  of  machine  on 
which  he  was  at  work ;  Woolf  v.  Nauman  Co.,  128  Iowa,  263,  103  N.  W. 
786,  in  action  for  wrongful  death  of  sixteen  year  old  boy  resulting  from 
injury  while  operating  unguarded  circular  saw,  contributory  negligence 
is  for  jury;  Kansas  etc.  R.  R.  Co.  v.  Gallagher,  68  Kan.  427,  428,  64 
li.  B.  A.  344,  75  Pac.  470,  whether  traveler  crossing  track  in  front  of 
electric  car  is  guilty  of  contributory  negligence  is    question  for  jury; 
Buechner  v.  New  Orleans,  112  La.  602, 36  South.  604,  nine  year  old  boy  fall- 
ing through  hole  in  bridge  is  presumed  to  have  been  careful  in  absence  of 
other  evidence;  Lewis  v.  Chicago  etc.  Ry.  Co.,  Ill  Minn.  511,  127  N.  W. 
180,  holding  question  of  negligence  of  engineer  killed  by  being  struck  by 
engine  when  on  duty  was  for  jury;  Cahill  v.  Chicago  etc.  Ry.  Co.,  205 
Mo.  405,  103  S.  W.  535,  holding  trackman  killed  while  sweeping  snow 
from  switches  was,  under  evidence,  negligent  as  matter  of  law;  Grimm 
V.  Omaha  Electric  Light  etc.  Co.,  79  Neb.  396,  114  N.  W.  769,  holding 
negligence  of  employee  in  taking  hold  of  highly  charged  lamp  was  for 
jury ;  Wright  v.  Boston  &  M.  R.  R.  Co.,  74  N.  H.  136,  124  Am.  St.  Rep. 
949,  8  L.  R.  A.  (N.  S.)  882,  65  Atl.  691,  holding  evidence  failed  to  show 
decedent  not  negligent  when  killed  at  crossing;  Kunkel  v.  Minneapolis 
etc,  Ry.  Co.,  18  N.  D.  378,  379,  380,  121  N.  W.  833,  834,  836,  applying 
rule  wh)B(re  decedent  killed  while  rightfully  walking  on  track;  Tennessee 
Cent.  R.  Co.  v.  Herb,  134  Tenn.  400,  183  S.  W.  1012,  holding  railroad 
liable  where  switchman  struck  and  killed  in  yards  at  night;  San  Antonio 
Traction  Co.  v.  Levyson,  52  Tex.  Civ.  129,  113  S.  W.  «73,  holding  negli- 
gence of  decedent  killed  by  being  run  down  by  street-car  was  for  jury; 
dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Cundieff,  171  Fed.  335,  96 
C.  C.  A.  211,  majority  holding  railroad  not  liable  where  decedent  killed 
while  walking  across   track  in    fog;  dissenting   opinion  in  Nehring  v. 
Connecticut  Co.,  86  Conn.  129,  46  L.  B.  A.  (N.  S.)  896,  84  Atl.  525,  ma- 
jority holding  pedestrian  killed  by  being  struck  by  street-car  was  negli- 
gent; dissenting  opinion  in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  195,  61 
S.  B.  662,  majority  holding  freight  conductor  negligent  in  going  between 
cars  on  giving  order  to  engineer  to  slack  coupling;  dissenting  opinion 
in  Shurara's  Admx.  v.  Rutland  R.  Co.,  81  Vt.  205, 19  L.  R,  A.  (N.  S.)  97S, 
09  Atl.  952,  majority  holding  deaf  person  killed  at  crossing  was  negli- 
-ciit  in  not  keeping  lookout. 
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Distinguished  in  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  4  L.  R.  A. 
(N.  S.)  S52,  73  C.  C.  A.  166,  Tomlison  v.  Chicago  etc.  Ry.  Co.,  134  Fed. 
234,  67  C.  C.  A.  218,  and  Carlson  v.  Chicago  etc.  Ry.  Co.,  96  Minn.  608, 
105  N.  W.  557,  all  holding  presumption  of  care  is  overcome  by  showing 
that  had  deceased  looked  and  listened  before  crossing  track  he  must 
have  heard  train ;  Rollins  v.  Chicago  etc.  Ry.  Co.,  139  Fed.  642, 71  C.  C.  A. 
615,  one  crossing  track  at  night  when  headlight  of  train  could  be  seen 
long  distance  off  from  point  one  hundred  feet  from  crossing  is  guilty 
of  contributory  negligence;  Los  Angeles  Traction  Co.  v.  Conneally,  136 
Fed.  107,  69  C.  C.  A.  92,  decedent  galloping  horse  to  cross  track  in  front 
of  car  held  guilty  of  contributory  negligence;  Cleveland  etc.  R.  Co.  v. 
Starks,  58  Ind.  App.  369,  106  N.  E.  656,  holding  presumption  of  due 
care  did  not  obtain  in  Indiana;  Rodan  v.  St.  Louis  Transit  Co.,  207  Mo. 
406,  412, 105  S.  W.  1065, 1067,  Gates  v.  Beebe,  170  Mich.  113,  135  N.  W. 
937,  and  Savage  v.  Rhode  Island  Co.,  28  R.  I.  397,  67  Atl.  636,  all  hold- 
ing presumption  that  decedent  exercised  due  care  did  not  apply  where 
witnesses  saw  accident. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St. 
Eep.  112,  118,  121,  122,  126.  r 

Burden  of  proof  as  to  contributory  negligence.    Notes,  10  Ann. 
Gas.  10;  88  L.  B.  A.  (N.  8.)  1107,  1109. 

Presumption  of  care  of  person  killed  at  railroad  crossing.    Note, 
4  L.  B.  A.  (N.  8.)  844. 

Fact  that  gates  at  railroad  crosstng  are  down  according  to  custom  at 
night  is  not  of  itself  a  warning  of  presence  of  danger  to  one  crossing  track. 
Approved  in  Boston  etc.  R.  R.  v.  Rafalko,  228  Fed.  444,  holding  per- 
son crossing  tracks  when  gates  lowered  was  pot,  for  that  reason,  a  tres- 
passer; Baltimore  etc.  R.  Co.  v.  Connell,  137  Fed.  12,  69  C.  C.  A.  570, 
contributory  negligence  is  for  jury  where  one  cxosses  railway  crossing 
when  gates  are  up. 

Crossing  railroad  track  when  gates  are  down  as  negligence.    Note, 
Ann.  Caa.  19180,  1867. 

Duty  of  railroad  company  to  maintain  and  operate  gates  at  oross- 
ing.    Note,  8  Ann.  Oas.  450. 

191  U.  S.  477-491,  48  la.  Ed.  268,  24  Sop.  Ct.  182,  PBNKSTLVAiriA  B.  B. 
CO.  V.  HUOHE8. 

A  State  may  make  valid  enactments  in  the  exercise  of  its  legislative 
power  to  promote  welfare  of  its  citizens,  thoocth  in  their  operation  they  may 
have  an  effect  on  interstate  traffic.  ^ 

Approved  in  International  Harvester  Co.  v«  Kentucky,  234  U*.  S.  588, 
58  L.  Ed.  1488,  34  Sup.  Ct.  944,  holding  fact  that  only  interstate  busi- 
ness was  carried  on  in  State  by  corporation  did  not  render  it  immune 
from  ordinary  process  of  State  courts;  Missouri  etc.  Ry.  Co.  v.  Harris, 
234  U.  S.  417,  li.  B.  A.  1915E,  942,  58  L.  Ed.  1881,  34  Sup.  Ct.  790,  up- 
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holding  State  statute  giving  attorney's  fee  in  certain  eases  for  small 
claims  arising  out  of  interstate  commerce;  Simx>son  v.  Shepard,  230 
U.  S.  408,  Ann.  Gui.  1916A,  18,  48  L.  E.  A.  (N.  S.)  1151,  57  L.  Ed.  1545, 
33  Sup.  Ct.  729,  upholding  rates  fixed  by  State  railroad  commission; 
Savage  v.  Jones,  225  U.  S.  525,  533,  66  L.  Ed.  1191,  1195,  32  Sup.  Ct. 
715,  upholding  State  statute  regulating  sale  of  concentrated  commercial 
stock  food;  Commercial  Milling  Co.  v.  Western  Union  Tel.  Co.,  151 
Mich.  430,  436,  115  N.  W.  700,  701,  704,  and  Western  Union  Tel.  Co.  v. 
Commercial  Milling  Co.,  218  U.  S.  414,  418,  21  Ann.  Gas.  815,  36  L.  B.  A. 
(N.  S.)  220,  54  If.  Ed.  1090,  1092,  31  Sup.  Ct.  59,  both  upholding  State 
statute  fixing  damages  for  nondelivery  of  telegraph  messages  as  applied 
to  interstate  messages;  De  Rochemont  v.  New  York  Cent.  etc.  R.,  75 
N.  H.  160,  139  Am.  St  Bep.  678,  29  L.  B.  A.  (N.  8.)  529,  71  Aii.  869, 
and  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  179,  18  Ann.  Gas.  907, 
27  L.  B.  A.  (N.  S.)  828,  54  L.  Ed.  720,  30  Sup.  Ct.  463,  both  holding 
State  attachment  laws  applied  to  cars  of  foreign  carrier  which  have 
come  into  State  in  interstate  commerce;  Atlantic  Coast  Line  R.  R.  Co. 
V.  Mazursky,  216  U.  S.  133,  64  L.  Ed.  417,  30  Sup.  Ct.  378,  upholding 
State  statute  penalizing  carrier  for  delay  in  adjusting  claims;  State  of 
New  York  v.  Hesterberg,  211  U.  S.  41,  53  L.  Ed.  80,  29  Sup.  Ct.  10, 
upholding  State  statute  forbidding  possession,  except  under  bond  not 
to  sell,  of  game  in  closed  season,  though  game  taken  in  foreign  coun- 
tries; Iroquois  Transp.  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  6.  363, 
61  L.  Ed.  841,  27  Sup.  Ct.  509,  holding  contract  to  furnish  vessel  after 
it  was  launched  was  enforceable  in  State  court;  Martin  v.  Pittsburg 
etc.  R.  R.  Co.,  203  U.  S.  293,  8  Ann.  Gas.  87,  51  L.  Ed.  190,  27  Sup.  Ct. 
100^  uph<>lding  State  statute  providing  railway  postal  clerk  can  have  no 
greater  rights  against  railvoad,  when  injured  in  employment,  than  em- 
ployee; New  Mexico  v.  Denver  etc.  R.  R.  Co.,  203  U.  S.  50,  51  L.  Ed. 
86,  27  Sup.  Ct.  1,  upholding  territorial  statute  providing  for  insx>ection 
of  hides  offered  for  transportation  beyond  territory ;  In  re  Arkansas 
Rate  Cases,  187  Fed.  301,  holding  Arkansas  two-cent  fare  law  is  void 
as  confiscatory;  Nashville  etc.  Ry.  v.  Hinds,  178  Ala.  660,  59  South. 
670,  holding  statute  invalidating  stipulations  in  contract  forfeiting  right 
of  action  thereon  for  failure  to  present  claim  for  damaged,  but  permit- 
ting stipulations  to  give  party  within  reasonable  time,  knowledge  pecu- 
liarly within  knowledge  of  other  party,  applied  to  contract  in  interstate 
commerce;  State  v.  Butterfield  Live  Stock  Co.,  17  Idaho,  447,  134  Am. 
St.  Bep.  263,  26  L.  B.  A.  (N.  S.)  1224,  106  Pae.  457,  holding  void  statute 
imposing  license  tax  on  grazing  of  sheep  brought  from  without  State; 
Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  427,  430,  432, 105  N.  E.  494,  495, 
496,  upholding  statute  imposing  on  carrier  burden  to  allege  and  prove 
contract  limiting  liability  and  its  fairness,  in  action  for  loss  by  shipper; 
Adams  Express  Co.  v.  Mellichamp,  138  Ga.  450,  452,  454,  Ann.  Gaa. 
1913D,  976,  75  S.  E.  599,  600,  601,  holding  liability  for  loss  of  express 
matter  not  limited  by  statement  to  that  effect  in  receipt  given  where  no 
valuation  made;  Rosenbush  v.  Bemkeimer,  211  Mass.  155,  Ann.  Gas. 
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1913A»  1817,  97  N.  E.  988,  upholding  statute  providing  for  attachment 
hy  trustee  process,  as  applied  to  goods  seized  thereunder  after  delivery 
to  interstate  carrier  for  shipment;  Hooker  v.  Boston,  209  Mass.  604, 
Ann.  Gas.  1912B,  669,  95  N.  E.  947,  holding  liability  for  loss  of  passen- 
ger's baggage  not  limited  by  mere  filing  and  posting  of  schedules ;  Atchi- 
son etc.  Ry.  Co.  v.  Rodgers,  16  N.  M.  132, 113  Pac.  809,  holding  Kansas 
statute  prohibiting  limitation  of  liability  for  carrier's  negligence  not 
affected  by  Hepburn  Act;  Cooper  v.  Norfolk  Southern  R.  Co.,  161  N.  C. 
402,  77  S.  E.  339,  holding  void  stipulation  limiting  liability  for  lo&s  of 
baggage  in  intrastate  shipment;  Harden  v.  Chesapeake  etc.  Ry.  Co.,  157 
N.  C.  247,  72  S.  E.  1045,  holding  stipulation  limiting  carrier's  liability 
for  loss  of  livestock  to  inadequate  valuation  was  unenforceable;  Chi- 
cago etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333,  42  L.  R.  A.  (N.  8.)  984,  126 
Pac.  738,  upholding  statute  penalizing  delay  in  furnishing  cars;  Wright 
V.  Adams  Express  Co.,  230  Pa.  639,  642,  646,  79  Atl.  761,  764,  holding 
State  rule  against  limiting  liability  of  carriers  applied  to  interstate  com- 
merce; Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  69, 
73,  79  S.  E.  702,  703,  holding  statute  imposing  penalty  for  carrier's  fail- 
ure to  adjust  claims  in  specified  time  not  superseded  by  Carmack  Amend- 
ment ;  Kessenger  v.  Fitzgerald,  152  N.  C.  253,  67  S.  E.  590,  and  Elliott 
v.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  136,  75  S.  E.  889,  both  holding 
State  statute  prohibiting  limitation  of  liability  for  carrier's  negligence 
not  affected  by  interstate  commerce  laws;  Elliott  v.  Chicago  etc.  Ry. 
Co.,  35  S.  D.  64,  66,  160  N.  W.  779,  780,  holding  Carmack  Amendment 
did  not  deprive  holder  of  bill  of  lading  of  right  to  sue  connecting  carrier 
for  negligence ;  Homer  v.  Oregon  Short  Line  R.  Co.,  42  Utah,  35,  36,  128 
Pac.  528,  holding  common-law  action  lay  in  State  cotirt  for  loss  of  bag- 
gage through  negligence  of  interstate  carriers;  dissenting  opinion  in 
Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  136, 138,  Ann.  Gas.  1915D,  593, 
L.  R.  A.  1916B,  460,  68  L.  Ed.  885,  886,  34  Sup.  Ct.  526,  majority  holding 
Hepburn  Act  and  Carmack  Amendment  of  1906  had  effect  to  exclude 
control  of  State  policy  or  legislation  over  interstate  commerce;  dissent- 
ing opinion  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578, 
181  Am.  Bt,  Rep.  416,  88  N.  E.  425,  majority  holding  statute  limiting  to 
certain  classes  of  carriers,  right  to  carry  liquor  into  certain  class  of 
cities  was  void  in  so  far  as  relating  to  shipments  in  interstate  commerce. 
Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Miller,  226  U.  S.  518,  57 
L.  Ed.  827,  33  Sup.  Ct.  155,  Adams  Express  Co.  v.  Croninger,  226  U.  S. 
500,  501,  504,  510,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  818,  819,  322,  33 
Sup.  Ct.  148,  New  York  etc.  R.  Co.  v.  Peninsula  Produce  Exchange,  122 
Md.  222,  89  Atl.  434,  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  90,  95,  143 
N.  W.  250,  252,  St.  Louis  etc.  R.  Co.  v.  ?ilby,  35  OkL  594,  595,  597,  601, 
130  Pac.  1092, 1093, 1095,  and  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S. 
109,  110,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  68  L.  Ed.  875,  34 
Sup.  Ct.  526,  all  holding  Hepburn  Act  and  Carmack  Amendment  of  1906 
had  effect  to  exclude  control  of  State  policy  or  legislation  over  interstate 
transportation. 
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State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  6,  11. 

In  tbe  absence  of  legislation  by  Congress,  a  State  may  require  common 
carriers,  thoagh  in  execution  of  interstate  bnsiness^  to  be  liable  for  whole 
loss  resulting  ftom  their  own  negligence,  a  contract  to  tbe  contrary  not- 
withstanding. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downeyj  236  U.  S.  194,  59 
L.  Ed.  584,  36  Sup.  Ct.  406,  holding  Employers'  Liability  Act  of  1906. 
though  void  as  to  States,  applied  to  accident  on  interstate  train  in  Dis- 
trict of  Columbia;  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  623, 
48  L.  Bd.  1154,  24  Sup.  Ct.  784,  specification  by  municipal  council  that 
Trinidad  Lake  asphalt  shall  be  used  for  paving  is  not  regulation  of 
interstate  commerce;  Blackwell  v.  Southern  Pac.  Co.,  184  Fed.  495,  fol- 
lowing State  court  in  upholding  contract  limiting  liability  for  loss  by 
negligence  where  no  Federal  law  on  subject;  Weir  v.  Rountree,  173  Fed. 
779,  97  C.  C.  A.  500,  holding  contract  limiting  liability  not  available 
as  defense  when  void  under  laws  of  State,  where  there  was  no  Federal 
law  on  subject;  Latta  v.  Chicago  etc.  Ry.  Co.,  172  Fed.  855,  97  C.  C.  A. 
198,  holding  Hepburn  Act  did  not  prevent  shipper  from  resorting  to  laws 
of  State  applicable  to  his  contract  for  shipment ;  Kelley  v.  Great  North- 
em  Ry.  Co.,  152  Fed.  224,  225,  upholding  Employers'  Liability  Act  of 
1906 ;  Western  Union  Tel.  Co.  v.  Compton,  114  Ark.  198,  169  S.  W.  947, 
holding  telegraph  company  could  not  by  stipulation  limit  liability  for 
its  negligence  in  delivering  telegram;  United  States  Express  Co.  v.  Cohn, 
108  Ark.  122,  157  S.  W.  146,  holding  stipulation  in  receipt  limiting  lia^ 
bility  for  loss  in  interstate  shipment  was  valid  under  interstate  commerce 
laws;  Adams  Express  Co.  v.  Berry  &  Whitmore  Co.,  35  App.  D.  C.  214, 
81  L.  R.  A.  (N.  S.)  809,  holding  in  trover  against  carrier  for  loss  of 
goods  embezzled,  full  value  was  recoverable  though  shipping  receipt 
limited  value  to  less  sum;  United  States  Express  Co.  v.  State,  164  lud. 
204,  209,  73  N.  E.  104,  105,  upholding  Bums'  Ann.  Stats.  1901,  §  3312a, 
requiring  all  express  companies  to  deliver  packages  to  consignee  in  city 
of  two  thousand  five  hundred  population;  Lefebure  v.  American  Express 
Co.,  160  Iowa,  66,  139  N.  W.  1122,  upholding  contract  limiting  liability 
for  loss  of  horses  during  shipment;  Winn  v.  American  Express  Co.,  149 
Iowa,  271,  128  N.  W.  668,  and  Cramer  v.  Chicago  etc.  Ry.  Co.,  153  Iowa, 
108,  109,  133  N.  W.  389,  both  holding  statute  prohibiting  limitation  of 
carrier's  liability  by  contract  not  invalidated  by  Interstate  Commerce 
Act;  Southern  Nursery  Co.  v.  Winfield  Nursery  Co.,  89  Kan.  529,  132 
Pac.  152,  holding  purchaser  liable  for  price  of  nursery  stock  injured  in 
shipment  when  shipped  under  contract  limiting  liability  of  carrier,  ac- 
cording to  custom  of  business  to  obtain  lower  rate;  State  v.  Cumber- 
land &  P.  R.  Co.,  105  Md.  489,  66  Atl.  462,  holding  void  statute  amending 
charter  of  railroad  having  effect  to  regulate  interstate  rates;  O'Connor 
v.  Great  Northem  Ry.  Co.,  118  Minn.  229,  136  N.  W.  745,  holding 
whetber  contract  limiting  liability  for  loss  of  goods  in  transit  was  rca- 
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sonable,  was  for  jury;  Donovan  v.  Wells,  Fargo  &  Co.,  266  Mo.  303,  306, 
177  S.  W.  843,  844,  upholding  contract  limiting  liability  to  agreed  value 
for  loss  of  horse  in  interstate  shipment;  Robert  v.  Chicago  etc.  R.  Co., 
148  Mo.  App.  109,  127  S.  W.  929,  holding  void  stipulation  in  interstate 
ticket  limiting  liability  for  loss  of  baggage  where  carrier  did  not  have  on 
sale  an  unrestricted  liability  ticket;  Miller  v.  Chicago  etc.  R.  Co.,  85 
Neb.  466,  123  N.  W.  462,  holding  interstate  commerce  laws  did  not  limit 
common-law  rule  as  to  carrier's  liability  for  its  negligence;  J.  M.  Pace 
Mule  Co.  V.  Seaboard  Air  line  Ry.  Co.,  160  N.  C.  226,  226,  232,  76  S.  E. 
616,  617,  619,  holding  interstate  commerce  laws  of  1887  and  1906  did 
not  permit  carrier  to  contract  against  common-law  liability  for  negli- 
gence; Louisville  etc.  R.  Co.  v.  Smith,  123  Tenn.  701,  134  S.  W.  872, 
holding  stipulation  limiting  liability  to  stated  sum  for  loss  of  horses 
in  shipment,  is  void  as  unreasonable;  Atchison  etc.  Ry.  Co.  v.  Smjrthe, 
56  Tex.  Civ.  663,  119  S.  W.  896,  holding  void  contract  limiting  liability 
for  loss  of  freight  to  specified  sum  per  hundred  pounds;  International 
etc.  R.  Co.  V.  Vandeventer,  48  Tex.  Civ.  368,  369,  107  S.  W.  561,  holding 
void  stipulation  limiting  liability  for  loss  of  horse  in  shipment ;  Atlantic 
etc.  Ry.  Co.  v.  Commonwealth,  102  Va.  617,  46  S.  E.  917,  upholding  rules 
of  corporation  commission;  dissenting  opinion  in  Howard  v.  Illinois 
Central  R.  R.  Co.,  207  U.  S.  628,  636,  52  L.  Ed.  821,  324,  28  Sup.  Ct. 
141,  majority  holding  void  Employers'  Liability  Act  of  1906,  as  includinjr 
subjects  within  exclusive  power  of  States  to  regulate ;  dissenting  opinion 
in  Chesapeake  etc.  Ry.  Co.  y.  Beasley,  104  Ya.  804,  S  L.  R.  A«  (N.  S.) 
183,  62  S.  E.  571,  majority  holding  where  baggage  unloaded  at  night  and 
left  on  platform,  station  being  locked,  carrier  is  liable  to  full  value 
though  contract  attempts  to  limit  liability;  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  459,  IS?  Am.  St.  Rep.  227,  67  S.  E.  951,  arguendo.    . 

Distinguished  in  dissenting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard 
Air  Line  Co.,  160  N.  C.  246,  261,  76  S.  E.  524,  527,  majority  holdinjr 
interstate  commerce  laws  of  1887  and  1906,  did  not  permit  carrier  to 
conti'act  against  common  law  liability  for  negligence. 

Law  governing  validity  of  contract  limiting  common-law  liability  of 
carrier  of  goods.    Note,  4  Ann.  Gas.. 1107. 

Conflict  of  laws  as  to  carrier's  contracts.    Note,  68  L.  B.  A.  613,  530. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 

Miscellaneous.  Cited  in  American  Radiator  Co.  v.  Rogge,  86  N.  J.  L. 
439,  92  Atl.  87,  7  N.  C.  C.  A.  150,  stating  point  in  question  was  not 
raised  in  principal  case;  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  682, 
61  L.  Ed.  327,  27  Sup.  Ct  780,  dismissing  for  want  of  jurisdiction. 
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191  V.  B.  492-498,  48  I..  Ed.  274,  24  Sup.  Ot.  164,  VBASLEY  ▼.  TEXAS  ft 
PAOIFIO  R.  R.  €X>. 

Wliere  railroad  on  receiTisg  conyeyanee  of  land  agreed  for  itself  and 
assigns  not  to  build  depot,  within  three  miles  of  one  on  land  conToyed, 
equity  would  not  enjoin  its  assignee  from  building  of  such  depot  within 
three  miles  In  pursuance  of  order  of  railroad  commission. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  486,  50  L.  Ed.  281,  26 
Sup.  Ct.  127,  where  l^slation  authorizing  construction  of  dam  provides 
for  compensation,  equity  will  not  enjoin  work  pending  settlement  with 
land  owner  claiming  damage;  United  States  Telephone  Co.  v.  Central 
Union  Telephone  Co.,  202  Fed.  74,  122  C.  C.  A.  86,  holding  void  contract 
between  local  and  long  distance  telephone  company  giving  latter  exclusive 
right  for  ninety-nine  years  to  connect  with  local  system;  Montgomery 
Light  etc.  Co.  v.  Montgomery  Traction  Co.,  219  Fed.  969,  holding  con- 
tract of  street  railway  company  with  power  company  for  power  was  not 
against  public  policy  as  delegation  of  duty  to  public  as  common  car- 
rier; Miller  v.  Chicago  etc.  R.  Co.,  198  Fed.  699,  holding  nonconsenting 
stockholder  on  consolidation  of  railroads  not  entitled  to  require  accounts 
of  earning  of  original  constituents  to  be  separately  kept,  so  as  to  deter- 
mine his  share  of  profits ;  Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181 
Fed.  205,  holding  in  suit  to  enjoin  property  owners  from  suing  to  prevent 
removal  of  division  point  of  railroad,  where  relief  denied,  injunction 
against  such  removal  asked  in  cross-bill  was  also  properly  denied ;  Grand 
Trunk  etc.  Ry.  Co.  v.  Chicago  etc.  R.  Co.,  141  Fed.  801,  73  C.  C.  A.  43, 
equity  will  not  compel  specific  performance  of  lease  of  railway  terminal 
by  one  cotenant  at  instance  of  another  in  absence  of  express  coventint; 
Herzog  v.  Atchison  etc.  R.  Co.,  153  Cal.  499,  17  L.  R.  A.  (K.  8.)  428,  95 
Pac.  899,  refusing  to  enforce  contract  right  to  have  railway  station 
located  on  particular  land,  where  no  public  convenience  served;  Morris 
etc.  R  R.  Co.  V.  Hoboken  etc.  R.  R.  Co.,  68  N.  J.  Eq.  336,  59  Atl.  335, 
covenant  by  tunnel  company  made  during  condemnation  proceeding  to 
get  right  of  way  under  railroad  property,  binding  company  not  to  insti- 
tute further  condemnation  proceeding,  is  not  specifically  enforceable; 
Swift  V.  Delaware  etc.  R.  R.  Co.,  66  N.  J.  Eq.  49,  57  Atl.  462,  railroad 
agreement  with  individual  to  maintain  switch  not  specifically  enforceable 
after  right  to  use  street  terminated  by  contract  with  city. 

Distinguished  in  Hinchman  v.  Consolidated  Arizona  Smelting  Co.,  198 
Fed.  911,  holding  purchaser  at  trustee's  sale  of  bankrupt's  mining  prop- 
erty took  subject  to  unrecorded  agreement  to  pay  percentage  of  profits 
till  purchase  price  was  paid;  Davis  v.  A.  Booth  &  Co.,  131  Fed.  36,  65 
C.  C.  A.  269,  on  sale  of  corporation  business,  stockholder's  agreement  not 
to  engage  in  same  business  for  ten  years  is  specifically  enforceable; 
Lexington  etc.  Ry.  Co.  v.  Moore,  140  Ky.  518,  131  S.  W.  258,  upholding 
provision  in  deed  to  railroad  providing  depots  could  only  be  located  at 
certain  places  so  as  not  to  obstruct  view* 
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Yalidity  of   railroad's   contract  to    establish  and  maintain  station. 
Note,  15  L.  R.  A.  (N.  S.)  596. 

Specific  performance  of  contract  to  establish  or  maintain  railroad 
station.    Note,  16  L.  R.  A.  (N.  8.)  310. 

191  U.  8.  49»-525,  48  I..  ISd.  278,  24  Sop.  Ot  164,  DEPOSIT  BA3XK  OF 
FBANEFOBT  v.  FBANEFOBT. 

Judgment  of  Federal  court  tHat  State  law  under  which  tax  is  lerled 
Is  unconstitntional  as  impairing  contract  of  exemption  from  all  taxation, 
including  particular  years  in  question,  is  res  adjudicata  as  to  ri£^t  to  levy 
tax  under  such  law  in  any  other  year,  though  highest  court  of  State  holds 
adjudication  concerning  taxes  for  one  year  does  not  bar  suits  for  taxes  for 
other  years. 

Approved  in  Susquehanna  Coal  Co.  v.  Mayor  etc.  of  South  Amboy,  228 
U.  S.  671,  57  L.  Ed.  1017,  33  Sup.  Ct  712,  quaere,  whether  decision  as  to 
legality  of  tax  for  one  year  is  res  adjudicata  as  to  same  grothids  in 
regard  to  tax  for  later  year;  Old  Dominion  Copper  Min.  etc.  Co.  v. 
Bigelow,  203  Mass.  205,  40  L.  R.  A.  (N.  S.)  S14,  89  N.  E.  213,  and  Bige- 
low  V.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S.  130,  Ann.  Gas. 
191SE,  876,  66  L.  Ed.  1022,  32  Sup.  Ct.  641,  both  holding  judgment  in 
favor  of  one  of  two  joint  tort-feasors  in  one  State  was  not  res  adjudi- 
cata in  suit  in  another  State  against  the  other. not  party  or  privy  to 
first  suit;  Berryman  v.  Board  of  Trustees  of  Whitman  College,  222  U.  S. 
347,  56  L.  Ed.  229,  32  Suj).  Ct.  147,  holding  in  suit  involving  validity  of 
« statute  exempting  college  from  taxation  jurisdictional  amount  was  value 
of  right  in  controversy  and  not  taxes  for  single  year ;  Bank  of  Kentucky 
V.  Kentucky,  207  U.  S.  265,  267,  52  L.  Ed.  199,  28  Sup.  Ct.  82j  holding 
judgment  against  county  and  board  of  valuation,  restraining  collection 
of  taxes  as  impairing  obligation  of  contract,  was  not,  because  State 
officers,  were  parties,  res  adjudicata  as  to  validity  of  taxes  of  another 
county;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  131,  51  L,  Ed.  741, 
27  Sup.  Ct.  442,  holding  judgment  on  demurrer  against  claim  of  title 
was  bar  to  suit  based  on  different  source  of  title  which  could  have  been 
pleaded  in  first  action ;  Fitch  v.  Stanton  Tp.,  190  Fed.  315,  111  C.  C.  A. 
210,  holding  judgment  in  suit  on  interest  coupons  declaring  purchaser 
not  bona  fide  holder  and  bonds  void  was  res  adjudicata  in  suit  on  cou- 
pons subsequently  maturing;  Rew  v.  Independent  School  Dist.,  125  Iowa, 
35,  36,  106  Am.  St  Rep.  282,  98  N.  W.  804,  805,  Federal  court  decree 
based  on  conclusion  that  school  district  is  estopped  by  recitals  in  bond 
is  res  adjudicata  in  State  court;  People  ex  rel.  Bird  v.  Detroit  etc.  Ry. 
Co.,  157  Mich.  152,  121  N.  W.  817,  holding  where  State  attacked  right 
of  purchaser  of  railroad  on  foreclosure  to  operate  under  special  charter 
judgment  was  bar  to  subsequent  suit  on  grounds  which  could  have  been 
presented  in  first  suit;  Kirven  v.  Virginia-Carolina  Chemical  Co.,  77 
S.  C.  497,  58  S.  E.  425,  holding  judgment  in  Federal  court  on  note 
given  for  price  of  fertilizers  was  not  res  adjudicata  in  action  in  State 
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eourt  for  damages  caused  by  their  use;    Citizens'  Bank  v.  t^arker,  192 
U.  S.  80,  48  L.  Ed.  354,  24  Sup.  Ct.  183,  arguendo. 

Distinguished  in  Covington  y.  First  Nat.  Bank,  198  U.  S.  108,  109, 
49  L.  Ed.  967,  968,  25  Sup.  Ct.  562,  State  court  decision  that  tax  is  in- 
valid is  not  res  adjudicata  in  action  in  Federal  court  involving  similar 
tax  for  subsequent  years;  Georgia  R.  R.  Co.  v.  Wright,  124  Gku  604,  53 
S.  E.  255,  holding  that  suit  to  enjoin  collection  of  taxes  for  one  year 
is  not  bar  to  suit  to  enjoin  similar  taxes  for  another  year. 

Hewitt  law  Is  not  an  irrevocable  contract. 
Approved  in  Covington  v.  First  Nat.  Ban'i,  198  U.  S.  107,  49  L.  Ed. 
967,  25  Sup.  Ct.  562,  following  rule. 

r 

Federal  decree  sustaining  Hewitt  law  Is  condnslTa. 

Approved  in  Gunter  v.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  291,  50  L.  Ed. 
486,  487,  26  Sup.  Ct.  252,  Federal  court  decree  that  contract  right  of 
exemption  from  taxation  exists  between  State  and  railroad  is  controlling 
on  future  taxes. 

When  State  court  refuses  to  give  effect  to  Fiederal  Judgment  adjudicat- 
ing party  to  have  contract  within  protection  of  Constitution,  it  denies  ris^t 
secured  by  Judgment  of  Federal  court  on  matters  wherein  its  decision  is 
final  until  reTersed  on  appeal. 

Approved  in  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  237  U.  S.  449,  59 
L.  Ed.  1043,  35  Sup.  Ct.  636,  holding  plea  of  former  judgment  in  Fed- 
eral court  adjudicating  right  of  Federal  origin  asserted  right  whicli 
when  denied  made  case  reviewable  in  Supreme  Court;  Virginia-Carolina 
Chemical  Co.  v.  Kiren,  215  U.  S.  257,  54  L.  Ed.  184,  30  Sup.  Ct.  78,  and 
Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S.  305,  56  L.  Ed. 
213,  32  Sup.  Ct.  96,  both  holding  denial  of  right  claimed  under  judgment 
of  Federal  court  laid  foundation  for  review  by  Supreme  Court;  Burt  v. 
Smith,  203  U.  S.  133,  51  L.  Ed.  126,  27  Sup.  Ct.  37,  holding  decision  of 
State  court  that  there  was  probable  cause  for  infringement  suit  in  Fed- 
eral court,  where  bill  was  dismissed  on  merits  was  not  reviewable  by 
Supreme  Court;  Straus  v.  American  Publishers'  Assn.,  201  Fed.  310, 
119  C.  C.  A.  544,  holding  pendency  of  appeal  from  judgment  did  not  pre- 
vent its  operation  as  res  adjudicata. 

Distinguished  in  Nelson  v.  Heckscher,  219  Fed.  681,  135  C.  C.  A.  351, 
holding  where  appeal  not  taken  by  creditors  of  bankrupt  from  judgment 
against  him  in  State  court  within  time  allowed  by  bankruptcy  court  as 
condition  to  withholding  dividends,  and  judgment  against  bankrupt  was 
reversed  on  appeal  taken  after  such  time,  dividends  paid  claimants 
meanwhile  on  judgment  were  recoverable  by  trustee. 

Reversal  of  judgment  as  affecting  judgment  based  thereon  in  anothez 
proceeding.    Note,  Ann.  Oaa.  191SA,  466. 
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191  17.  8.  526-^2,  48  L.  Ed.  287,  24  Sup.  Ot  174,  8FEN0EB  ▼.  DUFLAK 
BUJL  CO. 

Plaintiff's  dedaraAioii  must  show  Federal  q[tiettioiL 
Approved  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  XT.  S. 
126,  50  L.  Ed.  402,  26  Sup.  Ct.  197,  Federal  court  is  without  jurisdiction 
of  missionaries'  claim  of  exemption  from  taxation  on  cattle  because  pro- 
ceeds used  in  educating  reservation  Indians. 

Where  Jurisdiction  of  Circuit  Court  rests  on  diverse  dtizenidiip  and 
plaintiff  relies  on  common-law  right,  fact  that  defendant  InTOkes  Federal 
law  does  not  make  action  one  arising  under  Federal  law,  and  Judgment  of 
Circuit  Court  of  Appeals  is  final 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  230  U.  S.  126,  57 
L.  Ed.  1422,  33  Sup.  Ct.  974,  holding  where  diverse  citizenship  existed 
and  relief  asked  on  ground  of  estoppel,  judgment  of  Circuit  Court  of 
Appeals  was  final ;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  421,  422, 
57  L.  Ed.  581,  33  Sup.  Ct.  375,  holding  where  trustee  in  bankruptcy  sued 
in  Federal  court  on  ground  that  property  belonged  to  bankrupt  and 
diverse  citizenship  existed,  suit  did  not  depend  on  Federal  law ;  Shulthis 
V.  McDongal,  225  U.  S.  569,  66  L.  Ed.  1211,  32  Sup.  Ct.  704,  holding", 
bill  did  not  show  Federal  ground  for  jurisdiction  and  judgment  of  Cir- 
cuit Court  of  Appeals  was  final;  Warder  v.  Cotton,  207  U.  S.  582,  52 
L.  Ed.  S50,  28  Sup.  Ct.  259,  dismissing  for  want  of  jurisdiction ;  Richey 
V.  Cleveland  etc.  R.  Co.,  176  Ind.  561,  47  L.  E.  A.  (N.  S.)  121,  96  N.  E. 
700,  arguendo. 

Where  trustee  in  bankruptcy  commences  suit  in  State  court,  its  re- 
moval on  ground  of  diverse  citizenship  places  it  in  Circuit  Court  as  if  com- 
menced there  on  ground  of  jurisdiction,  and  not  as  if  by  consent  of  defend- 
ant under  section  23  of  Bankruptcy  Act. 

Approved  in  Russell  v.  Russell,  200  U.  S.  613,  50  L.  Ed.  620,  26  Sup. 
Ct.  755,  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sullivan  Min. 
Co.,  200  U.  S.  613,  50  L.  Ed.  620,  26  Sup.  Ct.  754,  Mobile  Transp.  Co.  v. 
Mobile,  199  U.  S,  604,  50  L.  Ed.  330,  26  Sup.  Ct.  751 ,  Watkins  v.  Ameri- 
can Nat.  Bank,  199  U.  S.  599,  50  L.  Ed.  327,  26  Sup.  Ct.  746,  and  Warder 
V.  Loomis,  197  U.  S.  619,  49  L.  Ed.  909,  25  Sup.  Ct.  799,  all  following' 
rule ;  In  re  Reynolds,  133  Fed.  588,  trustee  in  bankruptcy  bringing  action 
in  State  court  to  recover  property  of  bankrupt  is  bound  by  decree  of 
that  court ;  McEldowney  v.  Card,  193  Fed.  478,  481,  482,  holding  suit  by 
trustee  for  breacb  of  contract  made  by  him  with  defendant  was  not 
within  jurisdiction  conferred  by  section  23a  of  Bankruptcy  Act,  but 
rested  on  diverse  citizenship ;  dissenting  opinion  in  Sloeimi  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  404,  Ann.  Gas.  1914D,  1029,  57  L.  Ed.  896,  33 
Sup.  Ct.  523,  majority  holding  Federal  court  could  not  enter  judgment 
notwithstanding  verdict,  but  must  order  new  trial  where  evidence  does 
not  sustain  verdict 
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Distinguished  in  Bush  v.  Elliott,  202  U.  S.  483,  50  L.  Ed.  1117,  26  Sup. 
Ct.  668,  trustee  in  bankruptcy  can  sue  in  Federal  court  defendant  resi- 
dent of  same  State  when  bankrupt  eould  have  sued  in  Federal  court 
because  of  diverse  citizenship. 

App^ate  jurisdiction  of  Federal  court  in  bankruptcy  proceeding. 
Note,  16  Ann.  Oaa.  1017,  1019. 

191  U.  8.  532-642,  48  I..  Ed.  291,  24  819.  Ot.  166,  TOLTEO  RANCH  CO.  ▼. 
COOK. 

Adverse  possession  gives  a  title  to  land  together  with,  tlie  remedies  at- 
taching to  title,  as  effectually  as  conveyance  firom  owner. 

Approved  in  Montoya  v.  Qonzales,  232  U.  S.  378,  58  L.  Ed«  650,  34 
Sup.  Ct.  413,  upholding  statute  of  New  Mexico  giving  title  under  deed 
purporting  to  convey  fee  after  ten  years  to  lands  included  in  grants  by 
Spain,  Mexico  and  United  States;  Northern  Pac.  By.  Co.  v.  Ely,  197 
U.  S.  8,  49  L.  Ed.  642,  25  Sup.  Ct  302,  act  of  April  28, 1904,  narrowing 
railroad  right  of  way,  gave  parties  holding  adversdy  outside  those 
bounds  good  title;  Myers  v.  Mayhew,  32  App.  D.  C.  211,  holding  title 
established  by  more  than  twenty  years'  adverse  possession. 

Adverse  possession  under  claim  of  right  for  period  prescribed  by  stat- 
ute of  limitations  of  Utali  after  act  granting  land  in  Staite  anditiefore  issu- 
ance of  patent  to  railroad  prevails  against  patent 

^  Approved  in  Toltec  Ranch  Co.  v.  Babcock,  191  U.  S.  544,  48  L.  Ed.  295, 
24  Sup.  Ct.  170,  foUowing  rule;  Missouri  Valley  Land  Co.  v.  Wiese, 
208  U.  S.  245,  52  L.  Ed.  471,  28  Sup.  Ct.  294,  holding  possession  under 
deed  from  one  railroad  of  land  within  overlapping  limits  of  two  grants 
for  which  jmnt  patent  was  eventually  issued  to  both  railroads  was  ad- 
verse to  other  railroad  and  gave  title;  Iowa  R.  R.  Land  Co.  v.  Blumer, 
206  U.  S.  491,  51  L.  Ed.  115S,  27  Sup.  Ct.  769,  holding  limitations  ran  in 
favor  of  one  who  occupied  premises  under  color  of  title  against  railroad 
which  had  complied  with  conditions  of  land  grant  though  final  certificate 
and  patent  not  issued;  Kansas  City  etc.  Brick  Co.  v.  National  Surety 
Co.,  167  Fed.  509,  93  C.  C.  A.  132,  holding  fact  that  limitation  to  sue 
on  bond  of  contractor  was  fixed  by  its  terms  under  statute  did  not  pre- 
vent operation  of  statute  providing  for  new  suit  after  failure  of  former 
suit  otherwise  than  on  merits;  Northern  Pac.  Ry.  Co.  v.  Pyle,  19  Idaho, 
12,  13,  14,  112  Pac.  681,  holding  where  legal  title  to  grant  had  passed 
to  railroad  it  could  sue  to  eject  homestead  claimant,  though  patent  not 
issued;  Blumer  v.  Iowa  R.  R.  Land  Co.,  129  Iowa,  35,  105  N.  W.  343, 
where  public  land  is  granted  to  railroad,  occupant  coming  into  posses- 
sion under  Timber  Culture  Act  gets  title  in  ten  years,  though  certification 
by  department  to  railroad  was  omitted. 

Distinguished  in  Howard  v.  Perrin,  200  U.  S.  75,  60  I*.  Ed.  877,  26  Sup. 
Ct.  195,  inasmuch  as  Atlantic  and  Pacific  Railway  did  not  get  title  to 
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land  witbm  plaee  limits  until  completion  of  road,  there  oould  be  no  title 
by  adverse  possession  daring  that  time. 

Retroapeotive  operation  of  statutes  of  limitation.  Note,  111  Am. 
St  Bep.  456. 

Acquisition  of  title  by  adverse  possession  or  preseription  to  land 
acquired  by  railroad  for  railroad  purposes  but  not  within  its  right 
of  way.    Note,  21  Ann.  Oaa.  163. 

191  17.  8.  542-^644,  4»  Za.  3BkL  2M,  24  Suy.  Ct.  169,  TOI/TBO  EAVOB  00.  T. 
BABOOOK. 

Not  cited. 

191  17.  8.  546^668^  4S  L.  Ed.  295,  24  Bap.  Ot  171»  WHITB  T.  UNITED 
8TATE& 

Title  of  statute  may  not  control  plain  language  of  enacting  clauses, 
but  may  be  looked  to  for  scope  and  purpose  wlian  langnagjs  of  act  is  in- 
capable of  exact  coBStmctlon. 

Approved  in  United  States  ▼.  Somers,  164  Fed.  261,  holding  reference 
to  title  not  required  in  construing  statute  prohibiting  use  of  mails  to 
procure  articles  and  things  intended  to  produce  abortion;  St.  Louis  etc. 
R.  Co.  ▼.  Delk,  158  Fed.  935, 14  Ann.  Oaa.  288,  86  G.  C.  A.  95,  applying 
rule  in  construing  Safety  Appliance  Act. 

A  statute  is  to  be  constnied  so  as  to  permit  tbe  enacting  danse  and 
a  proviso  to  stand  and  be  construed  together  to  carry  out  whole  purpose 
of  law. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  203, 
56  L.  Ed.  1065,  32  Sup.  Ct.  626,  applying  rule  in  construing  section  4444 
of  the  Revised  Statutes  relating  to  pilotage;  Alaska  Northern  Ry.  Co. 
V.  Municipality  of  Seward,  229  Fed.  671,  applying  rule  in  construing  tax 
powers  of  Alaska  legislature  under  act  creating  it. 

Distinguished  in  Interstate  Commerce  Commission  ▼•  Baird,  194  TJ.  S. 
37,  48  L.  Ed.  866»  24  Sup.  Ct.  563,  direct  appeal  to  Supreme  Court  from 
Circuit  Court  in  interstate  commerce  commission  proceeding  is  au- 
thorized by  proviso  in  Act  of  February  19, 1903,  §  3. 

It  will  be  presumed  that  a  statute  was  enacted  for  the  future  and  was 
not  Intended  to  be  retrospective. 

Approved  in  Cameron  v.  United  States,  231 U.  S.  720,  58  L.  Ed.  458,  34 
Sup.  Ct.  244,  holding  section  7  of  Bankruptcy  Act,  relating  to  perjury 
by  bankrupt,  gave  immunity  only  as  to  past  transactions;  Pennington 
V.  United  States,  231  U.  S.  637,  58  L.  Ed.  413,  34  Sup.  Ct  269,  constru- 
ing provision  in  Appropriation  Act  in  regard  to  enumerated  class  of 
claims  as  not  expressing  intent  of  Congress  to  unsettle  past  administra- 
tive acticm  to  all  claims  against  United  States. 


191 U.  S.  555-^6      NOTES  ON  U.  S.  REPORTS.  1502 

Miscellaneous.  Cited  in  United  States  v.  Crossley,  ld6  TJ.  S.  332,  49 
L.  Ed.  499,  25  Snp.  Gt.  261,  navy  lieutenant  serving  as  aid  to  rear- 
admiral  is  entitled  to  additional  two  hundred  doUars  allowed  lieutenant 
serving  as  aid  to  major-generaL 

191  V.  8.  655-^6,  48  L.  Ed.  299,  24  Sup.  Ot.  119,  KOSTHEBK  SBCmSI- 
TIES  OO.  ▼.  T7NITED  STATES. 

Amicus  curiae.    Note,  Ann.  Gas.  1915A,  195. 

Miscellaneous,  Cited  in  United  States  v.  Northern  SecuritLes  Co.,  128 
Fed.  809|  reciting  history  of  litigation* 
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